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Preface

The need for protection o f  fundamental rights o f  individuals has now been 
generally accepted. The human rights enum erated in the European C onven
tion on H um an Rights are not disputed. W hat can one do w hen having to 
teach  a general course on that Convention? Preach to the converted? 
Persuade those who are already persuaded? From  an educational point o f 
view  I thought it more fruitful to ask the participants in this general course to 
find the arguments why particular rights must be especially protected.

In teaching this course I started from the presumption that the government 
o f  an authoritarian State w ants to adhere to  the European Convention on 
H um an Rights. Authoritarian States do adhere to human rights treaties, not so 
much for the sake o f  human rights, but rather to show that they belong to the 
civilized nations. In our exam ple the authoritarian State takes a dualistic 
approach to international law, which means that adherence to the Convention 
does not automatically make the Convention part o f  domestic law. To incor
porate the provisions o f  the Convention into the national legal order a bill is 
presented to the national parliament. In this bill the Government sometimes 
interprets the Convention in a praisew orthy way, but in other cases their 
interpretation deviates in a non-com m endable way from the interpretation 
previously given by the European Court o f Human Rights. For more serious 
deviations reservations under Article 64 o f  the Convention are proposed.

The students were the members o f  Parliament. In advance, they received 
the text o f  the Convention and o f  the most important judgm ents o f the Court, 
as well as the submissions o f  the Government and the footnotes o f  the present 
text. During eight sessions the submissions o f  the Government and the case- 
law  o f the European Court o f  Human Rights were discussed. The students 
were required to read the governm ent’s submissions critically. I f  they did not 
object they were presum ed to agree. The result o f the discussions is the text 
o f this essay.
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Human Rights Bill

I. History and Functioning of the European Convention on 
Human Rights

The European Convention fo r  the Protection o f  Human Rights and F unda
m ental F reedom s , usually called ‘the European C onvention on H um an 
Rights’ or just ‘the Convention’, was concluded on 4 N ovem ber 1950 as the 
first Convention o f  the Council o f  Europe, a European organization having as 
principal organs a Committee o f M inisters (representing the States) and a 
Parliam entary A ssem bly com posed o f  parliam entarians o f  the national 
parliaments o f the participating States. The Convention entered into force on 
3 September 1953 between ten W estern European States. M ore recently the 
Council o f  Europe made it a condition that States which w ant to becom e 
M em bers o f  the Council undertake to becom e a party to the Convention 
within a year after adherence to the Council. In July 1996 32 States were 
parties to the Convention but some seven more are anticipated after their 
admission to the Council o f Europe.

The Convention protects some thirteen human rights; additional protocols 
add another thirteen, but States who adhere to the Convention need not 
adhere to the protocols. M any M embers o f  the Council o f  Europe are not 
party to one or more protocols.

Supervision o f  the application o f  the Convention is by three organs: the 
European Commission o f Human Rights (the Com m ission), the European 
Court o f  Human Rights (the Court) and the Committee o f  M inisters o f  the 
Council o f  Europe. In case o f an alleged breach o f  the Convention by any 
participating State, the other States Parties and individuals who are victims o f 
the violation may bring a complaint to the Commission, but only after having 
exhausted all domestic remedies. According to the Convention (Article 25), 
the right o f  individuals to complain is subject to an express authorization by 
the State concerned, but all participating States have given such authorization 
and a proposal to abolish this requirement is pending (Protocol No. 11). Not 
only on procedural grounds, but also if  it considers the complaint manifestly 
ill-founded, can the Commission reject an individual application. Once the 
Commission has admitted a complaint, then it ascertains the facts and tries to 
secure a friendly settlement. Apart from its power to reject cases as inadm is
sible -  w hich it uses in 90% o f the cases, usually  considering them  
m anifestly ill-founded -  the Com m ission cannot decide a case. On the 
admitted cases it draws up a report containing a survey o f the facts o f  the
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case and the Com m ission’s opinion. All proceedings before the Commission 
are confidential. No member o f  the public is admitted to their deliberations.

The final report o f the Commission is sent to the Committee o f  Ministers 
o f  the Council o f  Europe. Both the State concerned and the Commission may 
subsequently send it on to the Court. The individual applicant cannot bring 
his case to the Court, but if  the State concerned is a party to Protocol No. 9 to 
the Convention (which about half o f  the participating States are) he may ask 
the Court to take his case, provided that the Commission has declared the 
case admissible and has sent its final report to the Committee o f Ministers. A 
com m ittee o f  three judges will then decide whether the Court shall take the 
case or not. Once an application is before the Court it becomes public. The 
proceedings before the Court are much the same as the proceedings before 
the supreme courts o f European States.

I f  a case is not brought before the Court within three months the Com m it
tee o f  M inisters will decide whether the Convention has been violated or not. 
It norm ally follows the report o f  the Commission. In case o f a violation both 
the Court and the Committee o f  M inisters can afford just satisfaction to the 
injured individual. Usually, such satisfaction is a sum o f money.

The Law o f  the Convention

The Court is com posed o f  one lawyer for each o f  the M ember States o f  the 
Council o f  Europe, irrespective o f  its participation in the Convention. This 
com position sym bolizes the European character o f  the Convention. The 
founding fathers wanted all European legal systems to be represented in the 
Court, in order to achieve that its judgm ents would be true European law. 
The Commission has one lawyer for each State party to the Convention. Both 
the Com m ission and the Court w ork part-tim e and both w ork m ainly in 
cham bers. By Protocol No. 11 both organs will be m erged into one new 
perm anent court, composed in the same way as the present Commission. This 
protocol will enter into force after ratification by all States Parties to the 
Convention. So far, about half o f  the States have ratified.

Submission 1

The object o f  the European Convention on Human Rights was to protect 
individuals against the whole gamut o f  fascist and communist inquisito
rial and sim ilar practices.1 It is not meant to be a detailed code o f human 
rights. W e are bound only by broad principles. The European Court, 
however, interpreted the Convention as a living instrument and gradually

1 See judgment of 13 June 1979, M arckx, ECHR Series A, No. 31, para. 41 and 
Fitzmaurice, ECHR Series A, No. 31,41-3.
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expanded its scope. This started w ith the follow ing sentence in the 
W emhoff case.

Given that it is a law-making treaty, it is also necessary to seek the interpretation 
that is most appropriate in order to realise the aim and achieve the object of the 
treaty, not that which would restrict to the greatest possible degree the obligations 
undertaken by the Parties.2

As Article 53 o f  the Convention limits the obligation o f  the States Parties 
to the Convention to abiding by the decision o f  the Court in any case to 
which they are parties , our State is not required to accept more than the 
broad principles o f the Convention.

W hen States adhere to the European Union they are expressly required to 
adhere to the acquis communautaire. They have to accept the law as it stands, 
including the case-law o f the Court o f Justice o f  the European Communities. 
No such requirement is expressly made to States adhering to the European 
Convention on Human Rights. This does not mean, however, that the obliga
tions o f the States are limited to the Convention as it reads and as it originally 
was meant to read. Account must be taken o f subsequent case-law  o f the 
European Court o f Human Rights. It is true that Article 53 o f  the Convention 
seems to indicate that the parties are not bound to cases to which they are not 
a party. But that cannot be. The Court is charged with the interpretation o f  
the Convention. This means that the States are bound by the Convention as 
interpreted by the Court. There is no need for any express acceptance o f  an 
acquis. Also in European Community Law the court-cases would be binding 
on newly adhering States, even without their express acceptance. However, 
in the Com m unity there is m ore to it than the case-law  o f  the Court o f  
Justice. There, acquis communautaire also includes regulations, directives 
and decisions o f  the Institutions o f the Community. In order to make sure that 
newly adhering members are bound by all these texts it was considered desir
able to require them expressly to adhere to all the legislation as well as to all 
interpretations based on the Community treaties. For adherence to the Human 
Rights Convention no such condition was needed.

Submission 2

The European Convention dates from 1950. After it several new  general 
human rights conventions have been adopted. The most recent one is the 
African Charter on Human and Peoples’ Rights (1981). In the G overn
m ent’s opinion the European Convention should be interpreted as much 
as possible in conformity with this more recent text. Special attention 
should be given to the preamble, providing:

Judgment of 27 June 1968, Wemhoff, ECHR Series A, No. 7, 23, para. 8.
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Considering that the enjoyment of rights and freedoms also implies the perfor
mance of duties on the part of everyone;

and to Article 29, providing inter alia:

The individual shall also have the duty:
1. ...

2. To serve his national community by placing his physical and intellectual 
abilities at its service;

3. Not to compromise the security of the State whose national or resident he is;

This express m entioning o f  human duties is an indication that rights and 
duties cannot be separated. On that ground human rights may be withheld 
from  people who systematically and consistently refuse to perform  their 
duties.
Salus populi suprema lex , the highest law is the welfare o f the people. We 
need a good government which has the pow er to strive for the betterment 
o f  the whole population. Everywhere in Europe we still have poverty, 
inequality and suffering. Governments should not be hindered in prom ot
ing the welfare o f  the people by individuals focusing on their own private 
interests. I f  it is necessary to sacrifice the rights o f  one individual for the 
good o f  the population o f  the State, such sacrifice should be made. 
Therefore, the State is entitled to set aside individual human rights when 
this is needed for the general welfare. However, this can be done only by 
law, and the individuals concerned are entitled to challenge such a law 
before the ordinary courts.

Rights and Duties

O bviously, this kind o f  link betw een rights and duties is not perm itted. 
African lawyers have underlined that such a link has never been made under 
the African Charter. So far, human rights have not been withheld from people 
who did not fulfil their duties. Still, the com bination o f  rights and duties in 
one convention seems undesirable. The European Convention applies to 
everybody, including crim inals and including people who do not fulfil their 
duties.

Collective Rights

W hether the rights o f  the people, o f  the tribe or o f  the entire population 
should take priority over the rights o f  individuals is a question o f  policy, 
largely influenced by cultural traditions. There are countries where the rights 
o f  individuals are considered o f  lesser im portance. Individuals disappear 
within a period o f  100 years, populations and tribes continue to exist. In some 
cultures therefore the rights o f  the population or the rights o f  the tribe are
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considered o f  greater im portance than the rights o f  individuals. In our 
W estern society, however, this is not the case. We consider populations and 
tribes as conglomerates o f individuals. In our opinion the emphasis should be 
on the individual. Future rights o f  tribes and populations are too vague and 
too hard to define to give them priority over rights o f individuals. In practice, 
the rights o f  tribes and populations are often defined by the leaders o f 
communities. N ot always does a com munity really benefit from  w hat their 
leaders consider to be their rights. There is an enormous risk o f abuse. Politi
cal leaders will almost inevitably identify their political aims w ith the rights 
o f  the community.

Withholding o f  Human Rights as Punishment

In four Articles the Convention permits the restriction o f  hum an rights as 
punishment.
(1) Article 2 provides that the right o f life may be withheld after conviction 

for a crime for which the death penalty is provided for by law.
(2) U nder Article 4 com pulsory labour may be im posed on detainees or 

during conditional release from detention.
(3) Article 5 permits the restriction o f the right to liberty after conviction by 

a competent court and
(4) Article 1 o f  Protocol No. 1 allows restriction o f  the right to own property 

by way o f penalty.
The exception to Article 2 has been withdrawn by Protocol No. 6. The other 
exceptions represent the ways o f  punishm ent which are norm al in Europe: 
prison sentences, fines and -  increasingly -  obligatory w ork during, or 
instead of, a prison sentence.

Apart from  these express provisions, w ithholding o f  hum an rights as a 
punishm ent is not perm itted. H um an rights m ay not be w ithheld  from  
anybody -  not even from  crim inals -  w ithout express provision in  the 
Convention. In D e Becker  the Com m ission criticized a Belgian sentence 
including the prohibition to publish as being contrary to Article 10 o f  the 
Convention. W hen the Belgian law was am ended the court struck the case 
out o f  its list without having to rule on the principle.3 In Golder the Court 
rejected the submission that human rights o f  convicted prisoners should be 
restricted.4 The cases o f Lala  and Pelladoah concerned a Dutch rule provid
ing that the lawyer o f  a suspect was not allowed to plead w hen the suspect 
him self did not appear in court. The Commission considered this a violation 
o f  A rticle 6(3)(c) o f  the Convention. The D elegate o f  the Com m ission 
pleaded before the Court that it was inherently wrong that the threat o f  forfei-

3 Judgment of 7 March 1962, De Becker, ECHR Series A, No. 4, 26-7.
4 Judgment of 21 February 1975, Golder, ECHR Series A, No. 18.
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ture o f  a human right (the right o f  defence ‘through legal assistance’) should 
be used as a sanction on the obligation to appear before a court. The Court 
found a violation o f  Article 6 w ithout expressly ruling on the principle in 
general.5

Submission 3

W hatever the consequences o f  our adherence to the European Convention 
on H um an Rights could be, our State does not have to fear any serious 
repercussions. Supervision over the Convention has been attributed to the 
Com m ittee o f  M inisters o f  the Council o f  Europe. That organ should 
control w hether judgm ents o f the Court and decisions o f  the Committee 
o f  M inisters itse lf are sufficiently executed by the participating States. 
However, neither the Committee o f Ministers, nor the Council o f  Europe, 
has any pow er to take sanctions. Even if  our State should breach its 
obligations under the Convention no measures can be taken other than, 
possibly, expulsion from the Council o f  Europe. Such expulsion would 
not seriously harm  our State.

Sanctions, Cultural Background

Indeed, the Council o f  Europe has virtually no power to enforce the decisions 
o f  the Com m ittee o f  M inisters and the Court. Still, in m ost m em ber States 
there are strong national forces favouring careful execution o f  the C ourt’s 
judgm ents and, to a lesser extent (because they are less well known), o f  the 
decisions o f the Committee o f  Ministers. M ost European governments cannot 
afford to ignore Council o f  Europe decisions on hum an rights. Both the 
opposition in parliament and the national press exert considerable pressure on 
governments to obey rules on fundamental human rights.

The European Convention on H um an Rights was m ade to strengthen 
hum an rights in Europe. Normally, governm ents fully cooperate w ith the 
Commission and the Court in promoting the application o f the Convention as 
thoroughly as possible. Amongst the worst violations o f  the Convention are 
those o f  Article 3 (the prohibition o f  torture). There have been a num ber o f 
serious cases o f  torture -  or, at least, m altreatm ent -  by national police 
forces. In the first cases (those against the United Kingdom, France, Spain 
and A ustria6) governments were seriously worried w hen applicants claimed

5 Judgment of 22 September 1994, Lala, ECHR Series A, No. 297 A, para. 27; judgment of 
22 September 1994, Pelladoah, ECHR Series A, No. 297 B, para. 34.

6 Respectively the judgment of 18 January 1978, Ireland v. UK, ECHR Series A, No. 25; 
judgment of 27 August 1992, Tomasi, ECHR Series A, No. 241 A; judgment of 26 April 
1994, Diaz Ruano, ECHR Series A, No. 285 B and judgment of 4 December 1995, 
Ribitsch, ECHR Series A, No. 336.
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to have been tortured. They fully cooperated with the Commission to estab
lish the facts and to take the necessary measures to prevent repetition. The 
principal aim o f the government concerned was to obtain full application o f 
the Convention and to prevent any further m altreatment com mitted by their 
police force. In later cases against Turkey the atmosphere was different. The 
main purpose o f the Turkish Government seems to be to have a clean record, 
to demonstrate to the world that the Turkish police would not m altreat p ris 
oners. Instead o f  cooperating with the Commission to find out what actually 
happened the government seems to try to avoid investigation. Applicants are 
put under pressure to withdraw their applications or to deny that they ever 
made them. This causes a heavy burden to the Com m ission w ith respect to 
the collection o f proof. In one year more fact-finding missions had to be sent 
to Turkey than in 40 years to all other M ember States together.

I f  governments persist in denying infringements o f  the Convention, and 
therefore also refrain from taking measures preventing repetition, the need 
for sanctions may increase. Equally, when the national press is convinced 
that applications are only made to discredit the reputation o f  the State their 
pressure on governments to improve the situation may be less than it should 
be. The same applies to the opposition in the national parliament.

As a conclusion we may submit that the need for sanctions depends on the 
aim s o f  the partic ipa ting  governm ents. W hen the aim  is to  figh t 
infringements o f  human rights international sanctions are not needed. The 
internal forces o f  the State (press and parliam ent) are sufficient sanction. 
When, however, the aim is to keep a clean record and to deny infringements, 
the enforcem ent m achinery will fail. This is one o f the reasons w hy the 
European Convention on Human Rights cannot be made applicable in  all 
States o f the world. The Convention is a child o f  European culture and can 
function only within that culture. For the States at the margin o f this culture, 
further sanctions may be desirable even though their effectiveness m ay be 
doubted. States that do not really want to protect fundamental human rights 
cannot be forced to do so. It may be possible for the Convention organs to 
cope with one or two States which strive only for a clean record. The Council 
o f  Europe should be aware, however, that this causes tension in the system 
and that it may finally damage the proper application o f  the Convention. 
There are good reasons not to admit our authoritarian State to the Council or 
to refuse it as a party to the Convention.
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II. Articles

Article 1, Obligation to Respect Human Rights

The High Contracting Parties shall secure to everyone within their jurisdic
tion the rights and freedom s defined in Section 1 o f  this Convention

Submission 4

H um an rights are secured only to everyone within the jurisdiction o f the 
State. This means that aliens who have not been admitted to the State and 
with respect to  whom  the State has not undertaken any obligation, are not 
covered by the Convention. An alien, illegally in the country, can be 
expelled without having any right to invoke the Convention.
This is o f  increasing importance owing to ‘hospital-tourism ’. Aliens with 
com plicated diseases illegally enter into our country, are taken to a hospi - 
tal and claim  that expulsion would be inhum an treatm ent contrary to 
A rticle 3, as they cannot be sufficiently cared for in their own State. 
Others come here ju st to have a com plicated operation at the expense of 
our taxpayers. In the Governm ent’s opinion such illegal immigrants may 
not invoke the rights enumerated in the Convention.

Scope o f  the Convention

In his dissenting opinion to the Vijayanathan case M r Loucaides took the 
position that a State cannot be required to grant any rights to people it has 
expressly refused adm ittance to its territo ry .7 A ll other m em bers o f  the 
Com m ission were o f the opinion that human rights have to be attributed to 
everyone under the jurisdiction o f a State, irrespective o f the question o f  their 
legality. For the obligation to abstain from  interference the latter position 
seems obvious. O f course, States may not torture, enslave or kill people ille 
gally on their territory. Though the Convention basically contains obligations 
for States to abstain from acting, the Court increasingly accepts positive obli - 
gâtions for States under the Convention. In the case o f  X  & Y v. the N ether
lands a gap in Dutch legislation made it impossible to punish a person who 
had raped a m entally insane girl shortly after her sixteenth birthday. The 
Court then held that the failure o f the Netherlands to make this rape a punish
able offence was an infringement o f  their obligation to protect the private life 
o f  the girl. In other words, the Netherlands were obliged to act, to make legis
lation.8 Other examples o f  a positive obligation under the Convention are to

7 Loucaides, ECHR Series A, No. 241 B, 100, 101,
8 Judgment of 26 March 1985, Xand Y v. The Netherlands, ECHR Series A, No. 91.
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be seen in A ire y9 and G askin .10 So far, all positive obligations under the 
C onvention accepted  by the C ourt have been seen as part o f  the general 
obligation o f  the participating States, and are applicable therefore to  ev e ry 
body under the S tate’s jurisdiction. For the positive obligation to offer m e d i
cal care or other costly facilities to people an exception for people expressly 
refused to the territory m ay be defendable. O n the other hand, hum an rights 
should be applied to everyone, w hich excludes any kind o f  discrim ination.

H ere, we touch on an aspect o f  equality o f  hum an beings. U nder hum an 
rights law  the illegal im m igrant is as m uch a hum an being as the national o f  
the State concerned. He is w orthy o f  the sam e m edical care and the sam e 
financial support w hen he needs it. In  practice, how ever, all S tates trea t 
nationals m ore favourably than aliens. Probably, they m ust do so in  order to 
m aintain solidarity am ongst citizens. All citizens have to m ake sacrifices for 
their States, especially by paying taxes, and they expect som e kind o f  reco m 
pense. In tim es o f  crisis solidarity  am ongst its citizens is vital for a State. 
W ithout any special bond am ong the ir citizens S tates cannot continue to  
survive. U nder dom estic law  m en are unequal, nationals d iffer from  n o n 
nationals. International law  supports this distinction, by perm itting  special 
treatm ent for nationals.

For a long tim e to com e hum an rights law  will have to  accept inequality. 
Full equality for all is an aim  to be strived for, but still far away.

Article 2, Right to Life

1. E veryo n e 's  r ig h t to life sh a ll be p ro te c te d  by law. N o one sh a ll be  
deprived o f  his life intentionally save in the execution o f  a sen tence o f  a 
court fo llo w in g  his conviction  o f  a crim e fo r  w hich this p e n a lty  is 
provided  by law . 11

2. D eprivation o f  life shall not be regarded as in flic ted  in contravention o f  
this A rtic le  when it results fro m  the use o f  fo rc e  which is no m ore than 
absolutely necessary:

a. in defence o f  any person  fro m  unlawful violence;

b. in order to effect a law ful arrest or to p reven t the escape o f  a p erson  
lawfully detained;

c. in action law fully taken fo r  the purpose  o f  quelling  a rio t or in surrec
tion.

9 Judgment of 9 October 1979, Airy, ECHR Series A, No. 32.
10 Judgment of 7 July 1989, Gaskin, ECHR Series A, No. 160. For other examples see 

Lawson-Schermers, ‘Leading Cases of the European Court of Human Rights’, Ars Aequi 
Libri (1997) ECHR Series A, No. 31, Comments 14-18.

11 See also Protocol No. 6 which abolishes the death penalty.
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Subm ission 5

A bortion  is no t covered  by  the article , w hich  only  envisages liv ing 
people.

Abortion

The question  w hether and  to  w hat ex ten t abortion  should  be perm itted  is 
h igh ly  d ispu ted  th roughou t E urope. In  Ireland  abortion  is ca tegorica lly  
prohibited , in  m ost States it is perm itted  only w hen considered necessary  for 
the p ro tec tion  o f  the life, o r the physical or psychological security  o f  the 
m other. W hen  first faced  w ith  the question  o f  abortion, the C om m ission  
apparently  found it d ifficu lt to  offer a general ruling for Europe. It found a 
w ay out by  ruling that the rights o f  the Convention, including the right o f  life 
o f  A rticle 2, apply  only  to  liv ing people, tha t is to say, after birth. Several 
argum ents p leaded for this conclusion.

(1) The C onstitu tional C ourt o f  A ustria had already found that A rticle 2 did 
not cover the unborn life.

(2) In  th e ir ord inary  m eaning the w ords ‘everyone’ and ‘life ’ in  A rticle 2 
paragraph  1, first sentence, apply only to persons after birth. The w ord 
‘everyone’ is often used in the C onvention and virtually alw ays refers to 
living people only. The prohibition o f  depriving a person o f  his life save 
in the execution o f  a sentence o f  a court can only refer to living people.

(3) The A m erican  C onvention  on H um an R ights grants the righ t o f  life 
expressly  from  the m om ent o f  conception. The absence o f  such express 
extension in  the E uropean C onvention pleads for applying it as from  the 
later date o f  birth.

(4) T he ‘l i f e ’ o f  the foetus is in tim ate ly  connected  w ith  the life o f  the 
p regnan t w om an. I f  A rticle 2 w ere held  to  cover the foetus and its 
p ro tection  under th is A rticle w ere in  the absence o f  any express lim ita
tion  seen as absolute, an abortion w ould have to be considered as p roh ib 
ited  even  w here the con tinuance o f  the p regnancy  w ould  involve a 
serious risk  to  the life o f  the pregnant wom an. I f  ‘k illing’ o f  the foetus is 
m urder, then no risk  to som eone else can justify  it. This w ould m ean that 
the ‘unborn life ’ o f  the foetus w ould in practice be o f  a higher value than 
the life o f  the pregnant w om an. This w ould be contrary to the object and 
purpose o f  the C onvention, in particu lar w hen one takes into account 
that all participating States, w ith one possible exception, perm itted abo r
tion  w hen necessary to save the life o f  the mother.

A lthough  the C om m ission  did not exclude that a foetus could have som e 
right to life, it denied the full applicability o f  A rticle 2 .12

12 Decision of the Commission of 13 May 1980, No. 8416/79, 10 DR 244.
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Artide 3, Prohibition of Torture

No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.

Submission 6

W hen transforming the Convention into national law, the following p ro 
vision should be added after the text o f  Article 3:

Save in the execution of a sentence of a court following his conviction of a crime 
for which the death penalty is provided for by law.

This is a necessary corollary o f  the second part o f the second sentence o f  
Article 2, paragraph 1. I f  someone m ay be sentenced to death, the judge 
should also have the power to decide that his hands or feet should be cut 
off, in any case if  the person concerned prefers this punishm ent to the 
death penalty.

Hierarchy o f  Human Rights

This proposed additional provision stems from a discussion w ith a lawyer 
from Saudi-Arabia. Faced w ith European criticism  that the cutting o ff  o f 
hands or feet is inhuman treatment he replied:

Not at all, you in Europe permit the death penalty, we allow a lesser punishment.
Faced with the choice between death penalty and cutting off of hands or feet
persons normally choose the latter.

More than anything else, this reasoning is an argum ent against the death 
penalty. Still the adagium  that ‘who is authorized to do more, is also entitled 
to do less’ does not apply to human rights. One may question the possibility 
o f establishing any hierarchy between human rights. Human rights are abso
lute rights which allow no exceptions other than those expressly perm itted in 
the definition o f  the right itself. For this reason there can be no presum ption 
that some human rights always yield to particular interests or to particular 
other rights. Human rights have to be applied under all circumstances. Still, 
conflict between human rights may arise. W hen saving the life o f  the baby 
means the death o f the mother whilst saving the life o f  the m other means the 
death o f  the baby, a clear conflict o f  human rights arises. M uch will then 
depend on the facts o f the case (how certain is it that the other person will 
die?). Generally applicable rules can not be made and discretion must be left 
to the authorities concerned.
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C onflicts m ay also arise betw een different hum an rights. O ften the 
Convention itse lf offers a solution. I f  a person wants to use his freedom of 
inform ation for insulting som eone else and thus for affecting the other 
person’s private life, he is faced with a restriction o f  the freedom o f inform a
tion m entioned in paragraph 2 o f  Article 10.

Conflicts between human rights are rare. W henever they arise the Court 
should try to find a solution which respects all human rights involved. Only 
w hen this is im possible should priority be given to one o f  the rights. In 
general, it w ill depend on the case concerned w hich right has to prevail. 
Perhaps one can find some sort o f  hierarchy in Article 15 o f the Convention 
w hich prohibits derogation in war tim e from  some articles but not from 
others. However, this cannot be more than a presum ption o f  priority. In a 
specific case the freedom o f inform ation (from  which derogation in time of 
w ar is possible) may lead to some degrading treatm ent o f  other persons, 
which otherwise would be contrary to Article 3 (from which no derogation is 
possible). Still, one may well im agine situations in w hich the freedom  of 
inform ation o f  one person should take priority over the right o f  others not to 
be degradingly treated.

The need to be extrem ely careful in establishing a general hierarchy 
betw een human rights offers another argument why it is impossible to apply 
the adagium  that ‘who is authorized to do more, is also entitled to do less’. 
There is no ‘m ore’ or ‘less’ in the field o f protection o f human rights. Even 
though under certain circumstances the Convention (Article 5) perm its the 
locking up o f  people, this does not allow governments to let persons go free 
under a restriction o f  their freedom o f speech or their freedom o f assembly. 
Each human right has its separate and independent value. Justified exceptions 
to one human right cannot be applied to any other human right.

Submission 7

Expulsion and extradition are not covered by the European Convention 
on H um an Rights. Therefore, the question w hether a person m ay be 
tortured or killed after extradition or expulsion to a foreign country is 
none o f  our business. Our State will extradite crim inals w henever their 
extradition is requested under an extradition treaty and our State will 
expel undesirable aliens to their hom e country i f  no other country is 
w illing to receive them. We are under no obligation to investigate how 
they will subsequently be treated.

Expulsion and Extradition to Third States

Is it inhum an treatm ent to expel or extradite a person to a country where his 
human rights are to be violated? This question was discussed by the Court in
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the case o f  So erin g . in  that case the question was w hether the U nited 
Kingdom was permitted under the Convention to extradite M r Soering to a 
country where he could expect to be inhum anely treated. The U K  G overn
m ent contended that Article 3 should not be interpreted so as to im pose 
responsibility on a Contracting State for acts which occur outside its ju risd ic
tion. The Convention is a European document guaranteeing hum an rights in 
Europe. Article 1 o f  the Convention provides that the H igh Contracting 
Parties shall secure to everyone within their jurisdiction the rights and free 
doms defined in Section I. Treatment outside that jurisdiction is not covered. 
N either does the Convention cover the action o f  foreign States, nor does it 
purport to be a means o f requiring the Contracting States to impose C onven
tion standards on other States. The U K  G overnm ent held that they were 
obliged under an extradition treaty to extradite M r Soering and that the 
Human Rights Convention could not prohibit them  from doing so .13

The problem  may be further illustrated by application 15216/89 which 
concerned a M alaysian citizen who arrived in the N etherlands in April 1984 
in possession o f  approxim ately 4,5 kgs. o f  heroine. He was arrested and 
sentenced to five years imprisonment. After having served his sentence he 
was to be expelled. As no other State w anted to adm it him  the expulsion 
meant that he had to be returned to M alaysia. U nder Section 39 (b) o f  the 
M alaysian Dangerous Drugs Act o f  1952 any person trading in dangerous 
drugs ‘shall be punished on conviction with death’.

The applicant submitted that expulsion to M alaysia would subject him  to 
a compulsory death penalty as he had imported the drugs into the N etherlands 
from M alaysia. The Dutch Government was faced with a serious problem. 
M any people from Malaysia want to migrate to the Netherlands, but only a 
few o f them  are admitted after strict selection. I f  expulsion o f  drugs-dealers 
to M alaysia (or to other countries which have a compulsory death sentence) 
would be contrary to the European Convention on H um an Rights anybody 
could acquire a residence perm it in the Netherlands (though after serving a 
prison sentence) sim ply by im porting a certain  am ount o f  drugs. The 
N etherlands Governm ent thoroughly investigated the situation and found 
sufficient precedent to be convinced that the M alaysian drugs-dealer would 
not be prosecuted again in Malaysia. A serious problem would have arisen if  
the investigation had lead to a different resu lt.14

In the case o f  Soering  the United Kingdom  Government also submitted 
that a prohibition o f  extraditing him  would in fact mean that a serious crime 
would remain untried and a criminal unpunished.

13 See judgment of 7 July 1989, Soering, ECHR Series A, No. 161, in particular paras. 82-91 
and paras. 99-104.

14 Application No. 15216/89 to the European Commission of Human Rights, not published. 
No comparable case was published in 68 DR 299.
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In Soering  the Court held that the extradition o f  a fugitive may give rise 
to an issue under Article 3 and hence engage the responsibility o f  the extra
diting State under the Convention where substantial grounds have been 
shown for believing that the person concerned, if  extradited, faces a real risk 
o f  being subjected to torture or to  inhum an or degrading treatm ent or 
punishm ent in the requesting country .15 The Court did not criticize the 
existence o f  the death penalty in the State o f  Virginia to which M r Soering 
w ould be extradited. As the death penalty is expressly perm itted by Article 2 
o f  the C onvention such criticism  w ould be hard to defend. The Court, 
how ever, found that an average period o f  seven years on death row  in the 
State o f  V irginia w ith the ever present and m ounting anguish o f  awaiting 
execution o f  the death penalty was inhuman treatment, and that an extradition 
leading to such treatm ent was contrary to Article 3 o f the Convention.

E ver since S o erin g  the European Com m ission and Court o f  H um an 
Rights have held that expulsion or extradition to a country where human 
rights are seriously infringed is contrary to Article 3. It is difficult to establish 
how  serious the infringem ents m ust be for a prohibition o f  expulsion or 
extradition. I f  any infringem ent o f  the freedom  o f information, the freedom 
o f  assem bly or the respect for private life w ould be sufficient to block it, 
expulsion or ex trad ition  w ould becom e virtually  im possible from  any 
European country.

W hen faced w ith an order to leave a European country many immigrants 
plead that a return to their home country w ould bring them  a real risk o f  
being subjected to torture or inhum an or degrading treatment. The European 
Com m ission o f  H um an Rights is usually unable to verify such claims and 
leaves the decision to the national authorities unless some clear indications 
are offered for the existence o f  such risk. So far, claims that extradition or 
expulsion would subject a person to infringement o f  human rights other than 
those o f  Article 3 are extremely rare. A considerable amount o f  further case- 
law will be needed before it is clear to what extent infringem ent o f  human 
rights abroad are sufficiently serious to prohibit a State to expel or extradite 
aliens.

Submission 8

I f  Parliament does not object, the Government intend to issue the follow 
ing instruction to the police:

All rules have their exceptions. There may be situations which justify torture by 
the police, e.g. when a terrorist is caught who just placed a bomb in a supermarket 
which will explode after half an hour and which cannot be found without direc
tions by the terrorist. An example for a fair solution can be found in the Israeli

15 Soering, supra note 13, para. 91.
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General Security Service Bill 1996 which provides in paragraph 9 the possibility 
for the use of physical pressure on a detainee if he has information immediate 
acquisition of which is essential for the prevention of real danger to State security, 
human life, human freedom or a person’s physical integrity. However, police 
should be aware that the use of torture may lead to national and international 
difficulties.

Physical Force by the Police

According to the Israeli Secret Service almost all secret services use physical 
force in order to obtain inform ation from prisoners. In order to regulate this 
use o f  physical force the Israeli General Security Service Bill 1996 was 
drafted in order to set the limit for this use o f  physical force. It was consid
ered better to acknowledge and regulate the use o f  force than to deny its ex is
tence. At the time o f  writing, however, it is not yet clear whether the Bill is in 
accordance with the Israeli Constitution.

The example o f  the ticking bomb is usually given to justify  the use o f  
force, but it is a rather theoretical example. Once the use o f  force is perm itted 
for extreme cases the risk o f  abuse is obvious. The only way o f  fighting 
against torture is to prohibit it completely. It is the task  o f  the law yer to 
defend such complete prohibition and to fight against any kind o f exceptions. 
U nder extreme circumstances it may happen that police forces infringe the 
prohibition in order to defend an interest which in their opinion clearly ou t
weighs the interest o f  the individual concerned. Legally, they then com m it a 
crime and lawyers should not hesitate in classifying the infringem ent as a 
crime. I f  the judge finds some justification for the committal o f  the crime he 
could m itigate the sentence but w ithout sacrificing the principle. W hen 
lawyers compromise with the strict notion o f  torture one cannot prevent 
police forces from doing the same and from doing it more extensively.

M altreatment by police officers does happen. Confronted w ith crim inals 
who apply serious violence police officers may be tem pted to be violent 
themselves. The European Court has been faced with m altreatment by police 
forces a number o f  tim es.16

In the majority o f  cases the States concerned fully cooperated w ith the 
Commission in collecting evidence. Their principal aim was the same as that 
o f the Convention: to punish torturers and to prevent repetitions. Only 
recently, some indications were found that a government did not fully coop - 
erate with the purpose o f eradicating torture by its police force. In the case o f 
Aydin against Turkey the Commission was satisfied that the applicant and her 
family were harassed and intimidated. The Commission found that Ms Aydin 
and her family had been subject to significant pressure from the authorities in

16 See Schermers, Inhuman Treatment by Police Offïcers’, Liber Amicorum Marc-André 
Eissen (1995) 363-79.
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circumstances which threatened to impinge on their continued participation 
in the proceedings before the Commission. By a large majority (25 to 2) the 
Com m ission found that Turkey had failed to  com ply w ith its obligations 
under Article 25 o f  the Convention which provides for the right o f  individual 
petition.17 As m entioned above the proper application o f  the Convention will 
be seriously ham pered if  the cooperation o f  the governm ent concerned is 
lacking.

Exhaustion o f  Domestic Remedies

W ith respect to the exhaustion o f  domestic remedies, victims o f  police torture 
have a choice o f  tw o possibilities. They can lodge a com plaint against the 
police and ask for prosecution o f  the guilty policem en or they can sue the 
State for damages. The former option is usually the cheaper one. Investiga
tion can be left to the public prosecutor and after a conviction o f a policeman 
dam ages can be easily obtained. Also, the victim  will have the moral satis
faction o f  the guilty policeman being punished. However, chances o f  success 
are lim ited. A policem an can be convicted only w hen his guilt has been 
established beyond reasonable doubt. P roof is usually difficult, especially 
w hen the victim  has been blindfolded during torture.

The alternative o f  civil investigation m ay be easier with respect to proof. 
W hen it can be dem onstrated that the victim  was in  good shape w hen he 
came into the police office and was wounded w hen he came out o f  it, there 
w ill be a presum ption o f  governm ental responsibility. However, a guilty 
policem an may go free and the cost o f litigation may be on the applicant.

For finding an infringement o f  Article 3 o f  the Convention the European 
Court o f  Human Rights does not put the lull burden o f  proof on the applicant. 
W hen it can be shown that a person was wounded during police detention the 
authorities have to show that the wound came from circumstances other than 
torture. In the case o f  Ribitsch the Court em phasized that, in respect o f  a 
person deprived o f  his liberty, any recourse to physical force which has not 
been made strictly necessary by his own conduct diminishes human dignity 
and is in principle an infringem ent o f the right set forth in Article 3 o f  the 
C onvention.18 In case o f  doubt the Government must satisfactorily establish 
that injuries obtained during police detention were caused otherwise than by 
the treatment by the police.19

17 Report of the Commission in Aydin (Application No. 23178/94), 7 March 1996.
18 Judgment of 4 December 1995, Ribitsch, supra note 6, para. 38.
19 Ibid., para. 34. See also judgment of 27 August 1992, Tomasi, supra note 6, in particular 

paras. 107-15; judgment of 22 September 1993, Klass, ECHR Series A, No. 269, in par
ticular paras. 26-31.
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Article 4, Prohibition of Slavery and Forced Labour

1. No one shall be held  in slavery or servitude.

2. N o one shall be required to perform  fo rc e d  or com pulsory labour.

3. F or the purpose  o f  this A rtic le  the term fo rc e d  or com pulsory labour ’
shall not include:

a. any w ork  requ ired  to be done in the ord inary course o f  deten tion  
im posed according to the provisions o f  A rticle 5 o f  this Convention or 
during conditional release fro m  such detention;

b. any service o f  a m ilitary character or, in case o f  conscientious o b je c 
tors in countries w here they are recognized, service exacted instead o f  
com pulsory m ilitary service;

c. any service exacted in case o f  an em ergency or calam ity threaten ing  
the life or w ell-being o f  the community;

d. any w ork or service which fo rm s p a r t o f  norm al civic obligations.

Subm ission 9

In particular w ith respect to the w ork and service m entioned in paragraph 
3c and paragraph 3d, a difference should be noted w ith  A rticles 8-11. To 
the la tter articles exceptions are possible w hen they are ‘necessary  in  a 
dem ocratic society ’ for the pro tection  o f  specific general interests. The 
E uropean  C ourt o f  H um an R igh ts exam ines w hether such  necessity  
exists. In the present A rticle there is no such verification. W henever the 
G overnm ent rules that particu lar w ork  or service form s part o f  norm al 
civic obligations or is exacted under A rticle 4 paragraph 3(c), then  there 
is no forced or com pulsory labour and the article is not at all applicable. 
This m eans tha t the hum an righ ts in stitu tions in  S trasbourg  are no t 
com petent to look into the matter.

Forced Labour

The governm ent’s subm ission that the States are com pletely  free to  decide 
w hich w ork or service form s part o f  norm al civic obligations is not supported 
by the European Com m ission and Court. In Van der M ussele  the C ourt care
fully studied w hether the obligation  o f  an a v o c a t  (law yer) to  rep resen t 
w ithout com pensation a suspect who is unable to pay was a civic obligation 
for the profession. It held that a com pulsory obligation required in  order to 
gain access to a given profession w ould be forced labour i f  it w ere excessive 
or disproportionate to the advantages attached to the future exercise o f  that
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profession  or i f  it in  no w ay w ere connected to the profession itself. O b liga
tions, how ever, w hich can be seen as part o f  the task  o f  the profession and 
w hich are not excessive, such as the obligatory representation  o f  insolvent 
c lien ts by  law yers, should  not be classified  as fo rced  labour. The court 
devoted extensive reasoning to its conclusion that there w as no forced labour 
in  Van der M usse le  and therefore clearly  ind icated  tha t it superv ises the 
delim itation  o f  the notion ‘forced labour’ w hich is given by A rticle 4 p a ra 
graph 3 .20

The C om m ission  stud ied  the question  o f  fo rced  labour in  Iversen , a 
N orw egian  dentist w ho w as obliged to  w ork for som e tim e in  the N orthern  
provinces o f  N orw ay .21

M ore recently , the C ourt accepted that the obligatory service for the fire 
b rigade in  B aden-W ürttem berg  belonged  to  norm al civic obligations. The 
prob lem  in that case rather w as w hether the authorities could discrim inate in 
charging people w ith that obligation.22

It is safe to  conclude that the E uropean  C ourt o f  H um an R ights m ay 
in terpret w hether there is a case o f  em ergency or calam ity justify ing  com pul
sory labour and also w hether a service form s part o f  norm al civic obligations. 
A lso  A rticle 4 is under the control o f  the European Court. Still, there is a 
difference w ith the exceptions to A rticles 8-11. The latter exceptions require 
express legislation w hich is not required by A rticle 4. N either does A rticle 4 
require the sam e necessity tests as Articles 8-11.

Article 5, Right to Liberty and Security

1. E veryone has the righ t to liberty and  security o f  person. N o one sha ll be 
deprived  o f  his liberty save in the fo llo w in g  cases and  in accordance with 
a procedure  p rescribed  by law:

a. the law ful detention o f  a person  after conviction by a com petent court;

b. the law ful arrest or detention o f  a person  fo r  non-com pliance with the 
law ful order o f  a court or in order to secure the fu lfilm en t o f  any o b li
gation p rescribed  by law;

c. the law fu l arrest or detention o f  a p erson  e ffected  fo r  the p u rpose  o f  
bringing him  before the com petent legal authority on reasonable su s 
p ic io n  o f  having  com m itted  an o ffence  or w hen it is reasonab ly

20 Judgment of 23 November 1983, Van der Mussele , ECHR Series A, No. 70, in particular 
paras. 32-40.

21 Case 1468/62, Iversen, decision of 17 December 1963, 6 YB, 278; 12 Collection of Deci
sions of the European Commission of Human Rights 1960-1974 (CoD), 80. See on this 
case Schermers, ‘The Norwegian Dentist Case on Compulsory Labour’, 11 NUR (1964) 
366-71.

22 Judgment of 18 July 1994, Karlheinz Schmidt, ECHR Series A, No. 291 B, para. 23.
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considered necessary to prevent his committing an offence or flee ing  
after having done so;

d. the detention o f  a m inor by lawful order fo r  the purpose o f  educa
tional supervision or his lawful detention fo r  the purpose o f  bringing  
him before the competent legal authority;

e  the lawful detention o f  persons fo r  the prevention o f  the spreading o f  
infectious diseases, o f  persons o f  unsound mind, alcoholics or drug  
addicts or vagrants;

f  the lawful arrest or detention o f  a person to prevent his effecting an 
unauthorized entry into the country or o f  a person against whom  
action is being taken with a view to deportation or extradition.

2. Everyone who is arrested shall be inform ed prom ptly, in a language  
which he understands, o f  the reasons fo r  his arrest and o f  any charge  
against him.

3. Everyone arrested or detained in accordance with the provisions o f  
paragraph l .c  o f  this Article shall be brought prom ptly before a judge  or 
other officer authorized by law to exercise ju d ic ia l pow er and shall be 
entitled to trial within a reasonable time or to release pend ing  trial. 
Release may be conditioned by guarantees to appear fo r  trial.

4. Everyone who is deprived o f  his liberty by arrest or detention shall be 
entitled to take proceedings by which the lawfulness o f  his detention shall 
be decided speedily by a court and his release ordered i f  the detention is 
not lawful.

5. Everyone who has been the victim o f  arrest or detention in contravention 
o f  the provisions o f  this A rticle sha ll have an enforceable righ t to 
compensation.

Submission 10

M ost o f the text o f Article 5 o f  the European Convention can be accepted 
without amendment. The possibility to deprive a person o f  his liberty in 
order to secure the fu lfilm ent o f  any obligation prescribed by law  offers 
ample possibility for arresting people who act against the wishes o f  the 
government.

As our State has an excellent government it may well be held that people 
who disagree with the government on fundamental issues are o f  unsound 
mind. They may then be locked up under paragraph 1(e).
Also, the word ‘vagrant’ in 5(1 )(e) can be widely interpreted. It comes 
from the Latin word vagari which, apart from ‘wandering about’, also



General Course on the European Convention on Human Rights 27

m ay m ean ‘be in error’ or ‘be under a m isapprehension’. It, therefore, 
could cover people who disagree with the policy o f the Government.

Imprisonment

People may be deprived o f their liberty after conviction by a competent court. 
W hat courts may convict for depends on national legislation, which may vary 
from  State to State. The legislators o f the participating States have a rather 
wide discretion on what they want to prescribe as obligations for citizens. 
The legal obligation must, however, fulfil the other requirem ents o f  the 
Convention. An obligation which does not respect the private life o f  individ
uals will be contrary to  Article 8. O ther obligations may be contrary to the 
freedom  o f thought, conscience and religion protected by Article 9. W hen 
one takes the Convention as a whole, Governments do not have a very large 
freedom  to decide which crimes justify deprivation o f liberty. However, the 
amount o f  freedom taken away for a particular crime varies largely from one 
State to another. For the same crime an individual may be im prisoned for 
years in one State and only for months in another.

A guarantee against careless im prisonment is offered by the requirement 
that the procedure m ust be prescribed by law. In its case-law on the second 
paragraphs o f  A rticles 8-11 the Court has further defined the words 
‘prescribed by law ’. The Court requires that a law is sufficiently accessible 
and sufficiently precise. It has also ruled that the law must have some m in i
m um  quality. Therefore, also under Article 5, we may safely submit that the 
Court will supervise whether an obligation prescribed by law meets a reason
able standard.

D eclaring people o f  unsound mind offers an easy possibility for locking 
up unw anted opponents. For that reason the European Court is critical in its 
supervision o f  Article 5 paragraph 1(e). It held in W interwerp:

The Convention does not state what is to be understood by the words ‘persons of 
unsound mind’. This term is not one that can be given a definitive interpretation: 
..., it is a term whose meaning is continually evolving as research in psychiatry 
progresses.
In any event, sub-paragraph (e) of Article 5 paragraph 1 obviously cannot be 
taken as permitting the detention of a person simply because his views or 
behaviour deviate from the norms prevailing in a particular society.23

It is o f  particular importance that the person concerned should be heard by 
the national court, i f  at all possible. Abuse can be best prevented by a careful

23 Judgment of 24 October 1979, Winterwerp, ECHR Series A, No. 33, para. 37.
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exam ination also o f  the person him self. O f course, m edical evidence is 
important but it may not always be decisive.24

Interpretation o f  State Obligations

In their submission the Government offer a rather wide interpretation o f  the 
word ‘vagrant’. This is a clear example o f  the traditional application o f in ter
national legal obligations. U nder most treaties no courts have been assigned 
for their interpretation. This means in practice that the government concerned 
interpret their treaty obligations themselves. W henever a governm ent does 
not want to fulfil a treaty obligation they can usually find an interpretation o f 
a term  comparable to the interpretation o f  ‘vagrant’ in the present text. This 
kind o f  interpretation is a classic method for the delimitation o f  State obliga
tions. W hen other parties to a treaty do not agree to such wide interpretation 
they have to start diplomatic negotiations which are usually so difficult that 
other Governments prefer to abstain from acting. The strength o f  the E uro 
pean Convention is its own machinery for control. There is little doubt that 
the Commission and Court will not follow this kind o f  wide interpretation.25 
In Guzzardi the European Court rejected the Italian submission that suspected 
mafiosi could be banned to a particular little island as vagrants, on the ground 
that they performed no apparent occupational activity.26

Submission 11

The w ord ‘prom ptly’ in 5(3), and to a lesser extent in 5(2), may cause 
practical problems. During police investigation and especially if  not all 
co-accused have yet been arrested or even discovered, it may be undesir
able to bring a case into the open by referring it to a judge. Therefore, an 
exception to the provision should be made for secret trials and it should 
be understood that ‘prom ptly’ may be any time within a period o f  e.g. ten 
days.

Promptly, and Reasonable Time

Both the words ‘prom ptly’ and ‘within a reasonable tim e’ in paragraph 3 o f 
Article 5 caused problems. In English law the public character o f  judicial 
proceedings is, rightly, taken very seriously. W hen a case is brought before a 
judge it can no longer be kept secret. In their fights against terrorism  in

24 See also judgment of 21 February 1990, Van der Leer, ECHR Series A, No. 170 A, paras. 
22-4.

25 For a proper interpretation of ‘vagrant’ see judgment of 18 June 1971, De Wilde, Ooms 
and Versyp, ECHR Series A, No. 12, para. 68.

26 Judgment of 6 November 1980, Guzzardi, ECHR Series A, No. 39, paras. 97-8.
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N orthern Ireland the British authorities often hope to get further information 
from  an arrested person which can lead to further arrests. Once the case 
against the suspected terrorist is known, other terrorists may be warned and 
further prosecution hampered. The Northern Irish authorities claim to need at 
least seven days after the arrest o f  one person to search for further evidence 
and possibly to arrest other people. W hen in the case o f  B rogan27 the Court 
found even the period o f  four days and six hours not to be prompt, the UK 
invoked Article 15 for Northern Ireland and continued to apply a period o f 
seven days before persons were brought before a judge. The Court accepted 
that Article 15 permitted the UK to make an exception to Article 5(3).

However, for the other States, which did not make a similar reservation, 
any tim e above four days and six hours is contrary to the requirem ent of 
prom ptness. The Court did not get the opportunity to establish w hether a 
period shorter than four days and six hours may infringe the requirem ent o f 
promptness. Already at an early date the Commission accepted four days as 
sufficiently prom pt.28 Several M em ber States adapted their legislation to 
these four days. The Comm ission does not want to change this and declares 
all applications, complaining about a period o f  less than four days inadm issi
ble as m anifestly ill-founded. Cases declared inadmissible cannot be brought 
before the Court.

Trial w ithin a reasonable time may be difficult when a crime has been 
com m itted by a num ber o f  people o f whom only one is arrested and the 
others cannot be found. It m ay then happen that proof against the arrested 
person is impossible as long as the testimonies o f the other persons involved 
cannot be obtained. Awaiting the arrest o f  the co-accused the authorities may 
then renew the detention on remand o f  the arrested person for too long a 
period. W hen trial is impossible for lack o f proof and suspicion is nonethe
less serious it may be difficult to obtain a judicial review within a reasonably 
short period o f  time.

However, the problems are the same for all European States. A solution 
should therefore be found in Strasbourg which means that no exceptions for 
one particular country should be strived for.

Article 6, Right to a Fair Trial

1. In the determination o f  his civil rights and obligations or o f  any criminal 
charge against him, everyone is entitled to a fa ir  and public  hearing  
within a reasonable time by an independent and impartial tribunal estáb

i l  Judgment of 29 November 1988, Brogan, ECHR Series A, No. 145 B, in particular paras. 
57-62.

28 See, e.g., X  v. the Netherlands, Application No. 2894/66, decision of 6 October 1966, 9 
YB (1966) 564, at 568; Egue v. France, Application No. 11256/84, decision of 5 Septem - 
ber 1988, 57 DR 47, at 59 (70).
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lished by law. Judgm ent shall be pronounced publicly but the press and  
public may be excluded from  all or p a r t o f  the trial in the interest o f  
morals, public order or national security in a democratic society, where 
the interests o fjuveniles or the protection o f  the private life o f  the parties 
so require, or to the extent strictly necessary in the opinion o f  the court in 
special circumstances where publicity  would prejudice the interests o f  
justice.

2. Everyone charged with a crim inal offence shall be presum ed innocent 
until proved guilty according to law.

3. Everyone charged with a crim inal offence has the fo llow ing  minimum  
rights:

a. to be informed promptly, in a language which he understands and in 
detail, o f  the nature and cause o f  the accusation against him;

b. to have adequate time and facilities fo r  the preparation o f  his defence;

c. to defend h im self in person or through legal assistance o f  his own 
choosing or, i f  he has not sufficient means to pa y  fo r  legal assistance, 
to be given it fre e  when the interests o fjustice  so require;

d. to examine or have examined witnesses against him and to obtain the 
attendance and examination o f  witnesses on his beha lf under the same 
conditions as witnesses against him;

e  to have the free  assistance o f  an interpreter i f  he cannot understand or 
speak the language used in court.

Submission 12

The Article applies only to civil and criminal litigation. All administrative 
law is excluded. As in our legal system (like in the French one) all action 
against the State is administrative law and comes before the adm inistra
tive courts the State will suffer no harm from the Article.

Scope o f  Article 6

The text o f  Article 6 is not fully clear. Does it offer rights to those who are 
before a court or does it also contain the right o f  access to Court? In the 
Golder case the United Kingdom Government respectfully submitted to the 
Court that Article 6 paragraph 1 o f  the Convention does not confer on the 
applicant a right o f access to the courts, but confers only a right in any p ro 
ceedings he may institute to a hearing that is fair and in accordance with the 
other requirem ents o f  the paragraph. The Court, however, rejected this
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subm ission and held that the right o f  access constitutes an element which is 
inherent in the right stated by Article 6, paragraph 1.29

Nowhere in the Travaux Préparatoires has it been clarified why the rules 
on fair trial were limited to civil and criminal cases. Neither is there any defi
nition o f  these notions. Right from the beginning it has been understood that 
adm inistrative jurisdiction is not covered by Article 6. The definition o f 
adm inistrative jurisdiction varies a great deal from one European State to 
another. In France, all cases are administrative which are against the govern
ment. They are treated by separate administrative courts. In the Netherlands, 
the question whether a case is administrative or not depends on its content. A 
case is adm inistrative w hen it concerns an act which can be performed only 
by the governm ent (such as providing building licences). They are handled 
by separate adm inistrative chambers o f the courts and finally by the Council 
o f  State. O ther cases against the State are handled by the civil courts and are 
subject to the normal rules o f  civil procedure.

A ccording to the Strasbourg institutions the notion ‘civil rights and ob li
gations’ has an autonomous meaning under the Convention. It does not refer 
to national legislation.30 Over the years the Strasbourg Institutions have 
gradually extended this notion. The Commission considered issues o f  social 
security originally as adm inistrative issues. Applications concerning them  
were declared inadmissible as incompatible with the Convention. Gradually, 
the C om m ission adm itted  m ore cases around the borderline betw een 
adm inistrative and civil law. Increasingly, cases around the borderline have 
been brought before the Court. The Court showed a clear tendency to apply 
Article 6 w henever an administrative act affected the property, or the income, 
o f  an individual. A good exam ple is the case o f  B e n th e m . 31 The case 
concerned the refusal o f the municipal authorities to grant a licence for the 
installation o f  a tank for liquid petroleum gas (LPG). The licence was refused 
as the authorities considered a gas-tank in the middle o f a village too danger
ous. The Commission found that applying Article 6 paragraph 1 to this case 
would mean a significant extension o f  the application o f  that Article into new 
areas o f  public adm inistration. The majority did not find such an extensive 
application o f  Article 6 justified  and found by nine votes against eight that 
A rticle 6 paragraph 1 was not applicable. According to the Comm ission 
A rticle 6 paragraph 1 does not purport to provide judicial control o f  the 
public adm inistration as such. I f  it did the Comm ission would expect that 
some Contracting States w ould probably have found it necessary either to 
am end their laws before becom ing parties to the Convention or to make a 
reservation in regard to Article 6 paragraph 1. In view  o f the far-reaching

29 Judgment of 21 February 1975, Golder, ECHR Series A, No. 19, 18, para. 36.
30 See, e.g., the decision of the Commission of 2 October 1964, on Application No. 1931/63, 

15 CoD 8, at 13.
31 Judgment of 23 October 1985, Benthem, ECHR Series A, No. 97.
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consequences which an extensive application o f  Article 6 would have for 
m any national laws the Com m ission considered that a cautious approach 
should be adopted in regard to the application o f  Article 6 paragraph 1 to acts 
o f  the public administration. According to the Comm ission the wording o f 
Article 6 paragraph 1 does not provide a sufficient basis for finding the C on
tracting States to be under an obligation to make large areas o f  public adm in
istration subject to judicial control. The Comm ission was o f  the view  that 
once the application o f  Article 6 has been established it must be fully applied 
and the different guarantees must not be diminished by its application to p ro 
cedures o f  an adm inistrative nature. The Com m ission saw a risk that if  
Article 6 paragraph 1 was widely applied to acts o f  the public adm inistration 
it m ight be found necessary to interpret some o f  the guarantees, for instance 
those regarding publicity, in a restrictive manner which, in its turn, would 
reduce the value o f  the guarantees o f  the Article also within its traditional 
field o f  application.32

A nother example o f  the growing im portance o f  Article 6 is offered by 
social security legislation. Mrs. Feldbrugge had obtained sickness allowances 
for some time. W hen they were terminated a dispute arose on the question o f  
whether she was able to resume work. H er case was tried by an adm inistra
tive court in the Netherlands. She claimed that she had not received a fair 
trial. The Commission was o f  the opinion that social security benefits were 
not to be considered civil rights within the meaning o f  Article 6 paragraph 1. 
It concluded by eight votes against six that Article 6 paragraph 1 was not 
applicable.33

N orm ally, applications concerning A rticles w hich the C om m ission 
considers inapplicable will be declared inadmissible as being incompatible 
with the Convention. M any older cases similar to Benthem  and Feldbrugge 
were inadmissible and therefore never reached the Court. In the cases o f  both 
Benthem  and Feldbrugge the Commission was so divided with respect to the 
applicability o f Article 6 that it decided to declare these cases admissible and 
to add the question o f applicability to the merits o f the case. This meant that a 
final report under Article 31 o f  the Convention could be drafted and that the 
cases could be referred to the Court.

Disputes on the civil service and non-crim inal disputes about taxation 
have never been admitted by the Commission. In this field the Comm ission 
consistently held Article 6 inapplicable and applications therefore incom pat
ible with the Convention.34

32 See the general survey of the Commission in ECHR Series A, No. 99, 32, paras. 97-103.
33 Opinion of the Commission of 9 May 1984, Feldbrugge, ECHR Series A, No. 99, 33-5, 

paras. 104-13.
Application No. 1931/63, decision of the Commission of 2 October 1964, 15 CoD 8, at 
13.

34
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For that reason disputes o f  this kind could never be brought before the 
Court.

Already before the Com m ission’s decision in Benthem and Feldbrugge 
the European Court o f  Human Rights had taken a more lenient view to offer 
a w ider application o f  Article 6 paragraph 1 than the Comm ission. It has 
found the Article to be applicable to proceedings regarding:
(a) the approval by a public authority o f a purchase o f  land, such approval 

being a condition for the legal validity o f that purpose.35
(b) a perm it by a public authority which was a condition for a transfer o f 

ownership through expropriation.36
(c) the withdrawal o f  a licence to practise the medical profession or to run a 

medical clinic.37
In the cases o f  both Benthem and Feldbrugge the Court held Article 6 appli
cable. In Benthem  it considered that the refusal to allow an LPG installation 
had an adverse effect on the value o f  the business and on goodwill, and also 
on M r Benthem ’s contractual relations with his customers and his suppliers. 
For those reasons the Court considered that a civil right was at stake.38 In 
Feldbrugge it considered that the character o f  the legislation, the compulsory 
nature o f  the insurance and the assumption by the State o f  responsibility for 
social protection were important features o f  public law. On the other hand the 
personal and econom ic nature o f  the asserted right, the connection with the 
contract o f  em ploym ent and the affinities with insurance under the ordinary 
law were clearly o f  a private law nature. Though none o f these were decisive 
on its own, taken together and cumulatively the private aspects conferred on 
the asserted entitlement the character o f  a civil right within the meanings o f 
Article 6 paragraph 1 o f the Convention.39

After Benthem  and Feldbrugge  we m ay safely subm it that the Court is 
w illing to apply Article 6 to as many litigations as possible. As a m atter of 
principle, this seems correct. Increasingly, the life o f  W estern European 
citizens is governed by rules o f  administrative law. These rules are more and 
m ore com plicated, w hich increases the risk  o f  governm ental m istakes. 
Citizens need legal protection against their government and this legal protec
tion requires court control. It may be true that in some cases, such as taxation, 
the publicity o f  litigation may be harmful to the individual. Criminals may be 
attracted  by the know ledge that a particular person is extrem ely rich. 
However, the need to make exceptions for particular kinds o f  litigation does 
not necessarily mean that the article will be watered down. The advantage for 
the citizen o f  having adm inistrative court decisions also supervised by the

35 Judgment of 16 July 1971, Ringeisen, ECHR Series A, No. 13, in particular para. 94.
36 Judgment of 23 September 1982, Sporrong andLönnroth, ECHR Series A, No. 52.
37 Judgment of 28 June 1978, König, ECHR Series A, No. 27.
38 Benthem, supra note 31, para. 36.
39 Judgment of 29 May 1986, Feldbrugge, ECHR Series A, No. 99, paras. 31-40.
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European Convention on Human Rights outweighs the possible risk o f  some 
weakening o f the Article.

The Convention is not opposed to moves towards ‘decrim inalization’, but 
the notion ‘criminal charge’ does not solely depend on the national classifica
tion. Though that classification is o f  relevance, account must also be taken o f 
the nature o f the offence and the nature and degree o f  severity o f  the penalty 
that the person concerned risked.40

Submission 13

W hen the Article is transform ed into national law the second paragraph 
should be deleted and when ratifying the Convention our State should 
make a reservation to this article providing that in case o f  serious crimes 
an exception to the second paragraph m ust be made. Such exception is 
necessary in order to facilitate the fight against crime. Often, it is gener
ally known who are the leaders o f  criminal consortia such as the Mafia. 
Often, there are sufficient indications such as unofficial testimonies made 
in private, and unexplained wealth. But, usually, hard and fast p roof is 
missing. It must be possible, therefore, to charge a person whose criminal 
record is generally know n and to punish him  unless he can prove his 
innocence.
A Japanese M inister o f  Justice once said: ‘I believe my m ission as justice 
m inister is first to m aintain law and order and secondly the rights o f 
peop le’.41 The Government support this view. The suffering caused by 
the M afia and similar organizations is such that its suppression justifies 
the risk that in exceptional cases innocent people may be punished.

The Presumption o f  Innocence

The likelihood o f  a person having committed a crime can be estim ated in a 
percentage. Even w hen there is an overwhelm ing am ount o f  p roof against 
him  there will be rarely more than 99.9% likelihood o f  his guilt. Often there 
is sufficient proof to establish that it is more likely than not that a person has 
committed a crime. The chances may be, say, 55 or 60%. It is a m atter o f  
policy to decide how much certainty we want before punishing a suspected 
criminal. W hen 60% certainty is enough we will be reasonably sure that a 
criminal will be punished. The chances o f  getting away with his crime will be 
small, the deterrence o f the punishment will be rather strong; crime will more 
rarely pay; law and order will be well protected. But, next to 60 criminals 40

40 Judgment of 21 February 1984, Ozturk, ECHR Series A, No. 73, paras. 49, 50.
41 The Japan Times of 5 May 1994, quoted by W. Visser, 3 ‘t Hooft, Habeas Corpus 

Nieuwsbrief (1995-1) 15.
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innocent people may be in ja il for crimes they did not commit. Dictatorships 
w hich above all things want to suppress crime (and in particular political 
crime) accept the risk o f  a large number o f innocent people in prison.

The dam age inflicted upon an innocent person by putting him  in ja il is 
enormous. One can safely say that the life o f that person is ruined. Because 
o f  the value W estern democracy attaches to the individual we want to prevent 
punishm ent o f  the innocent as much as we can. We would rather have 10 
crim inals free than one innocent person in prison. It is impossible to exclude 
entirely that innocent persons are punished for a crime but we do want to 
lim it that risk to an absolute minimum. It may be true that many guilty crim i
nals w alk free in our society and that therefore the risk o f  robbery and murder 
is greater than in  a society which is satisfied with 60% certainty for locking 
up people. One should take account, however, o f  the fact that in that latter 
society every person runs the risk o f being locked up although innocent. The 
greater safety in the street is outweighed by a greater risk o f police interven
tion in one’s life. W estern Europe chooses for the individual. States which 
differently evaluate the need o f  p roof do not fit in the W estern European 
system o f  human rights protection.

The presum ption o f  innocence and stringent requirements o f  proof do not 
exclude that the burden o f  proof may sometimes be shifted. This is most clear 
in custom s law. Persons im porting prohibited products are presum ed guilty 
unless they can prove their innocence. A rich drugs-dealer is presum ed to 
have obtained his w ealth from  drugs-dealing. I f  he cannot prove another 
origin his property m ay be confiscated, e.g. in Italy, the Netherlands and the 
UK. The European Court o f  Human Rights permits that a person m aking a 
wrong tax return is presumed to be guilty o f tax fraud unless he can prove his 
innocence. In the Tomasi and Ribitsch cases the European Court o f  Human 
Rights more or less presum ed States responsible for a violation o f  Article 3 
o f  the Convention when they could not prove their innocence.42

The right to rem ain silent is closely linked to the presum ption o f  inno
cence. Also this right is not absolute. M embers o f  the Irish Republican Army 
(IRA) in N orthern Ireland were trained to remain silent when interrogated by 
the police or by the judiciary. This policy contributed to the adoption o f  the 
Criminal Evidence (Northern Ireland) Order 1988 which permits the court or 
the jury , in determining the guilt o f a person, to draw such inferences from 
the suspect’s silence as appear proper and to treat the failure to testify as 
corroborating any evidence against the accused. In the case o f  John M urray 
the European Court o f  Human Rights held by a majority o f  14 to 5 that this 
order did not infringe the Convention. W henever it is clear that a suspect

42 Tomasi, supra note 6; Ribitsch, supra note 6; see also the Commission’s decision in case 
25399/94, Mariscal Alvarez.
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should be able to offer information and nonetheless keeps silent this silence 
can be held against h im .43

Anonymous Witnesses

Article 6, paragraph 3(d) may cause problem s in fighting organized crime, 
especially drugs cartels and Mafia. The bosses o f  the M afia give their orders, 
they do not commit crimes themselves. This makes it virtually impossible to 
catch them  red-handed. The only p roof against the bosses o f  the M afia is 
through testimonies o f  witnesses. Nobody, however, likes to testify against 
the M afia. The risk o f  reprisals is too great. The only possibility  to  ever 
obtain testimonies against M afia-bosses is a guarantee that the w itness may 
rem ain anonymous. Anonymous witnesses, however, cannot be fully exam 
ined. There is considerable risk o f false testim onies. The Court does not 
reject anonymous testim onies entirely, but subjects them  to rather severe 
conditions, as in Kostovski.44 The case moved the Netherlands to change its 
legislation. Subsequently, the case o f  Van M echelen ,45 in which the condi
tions o f  the Kostovski judgm ent were followed, was brought before the Court. 
The Court has not yet decided this new case.

Another problem m ay be caused by the victims o f  crimes such as rape. Is 
it justified to oblige these victims to testify in court and to be cross-examined, 
thus having to revive the crime and to reply to intimate questions about their 
own attitude and feelings during the crim e? The Com m ission allow ed a 
victim  o f rape to be excused from testifying in a case where other p roof was 
available.46

Article 7, No Punishment Without Law

1. No one shall be held guilty o f  any criminal offence on account o f  any act 
or omission which did not constitute a criminal offence under national or 
international law at the time when it was committed. N or shall a heavier 
penalty be imposed than the one that was applicable at the time the crim - 
inal offence was committed.

2. This Article shall not prejudice the trial and punishm ent o f  any person fo r  
any act or omission which, at the time when it was committed, was crim i
nal according to the general principles o f  law recognized by civilized  
nations.

43 Judgment of 8 February 1996, Murray, not yet published.
44 Judgment of 20 November 1989, Kostovski, ECHR Series A, No. 166, in particular paras.

39-45.
45 Van Mechelen, Report of the Commission of 27 February 1996.
46 Finkensieper, Report of the Commission of 17 May 1995.
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Submission 14

As our State is one o f  the m ost civilized o f  the world, acts which are 
considered criminal by our government may always be punished under 
the second paragraph.

Submission 15

The provision in our Criminal Code: ‘W hoever damages the interest o f 
the State will be punished to a m axim um  o f 15 years o f  im prisonm ent’ 
guarantees that any undesirable act o f an individual can subsequently be 
punished. It is not necessary to specify crimes in detail. A precedent to 
this can be found in the case-law o f the United Kingdom where some acts 
were never expressly declared to be criminal offences, but were devel
oped as crimes through the case-law o f the courts.

No Punishm ent Without Law

The two submissions illustrate the problems around this Article. The rule that 
there should be no punishment without law (nulla poena sine praevia lege) is 
well established and generally recognized in Europe. It clearly applies when 
acts w hich were generally recognized as admissible are suddenly considered 
criminal. Problem s arise, however, when either the general recognition that 
an act is lawful can be disputed or when legal opinion or factual situations 
develop. A case w here general opinion o f  law fulness can be disputed 
concerns w ar crimes. V irtually all m ilitary law contains the provision that 
soldiers have to obey orders without question. W hen the supreme commander 
decides that particular people must be killed or tortured or robbed o f  their 
property all soldiers who subsequently com mit the crime m ay submit that 
they are ju st fulfilling their legal duty o f obedience. Still, it should be clear to 
them  that the acts com mitted are criminal, even if  they were decriminalized 
in their own domestic legislation. W hen the Convention was drafted the war 
crim e tribunals o f  N urem berg and Tokyo were still fresh in everyone’s 
m em ory. The second paragraph was added to Article 7 especially to cope 
with these kind o f problems.

Rarely can a law  be so precise that all possible situations are covered. 
M ost laws need refinement through the court cases. An example is offered by 
the case o f  S W  against the United K ingdom . Not all UK-law is codified. Rape 
is a criminal offence in the common law o f England. It has been defined in 
old cases. For hundreds o f  years the courts have held that the criminal 
offence o f  rape is not possible between husband and wife.
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In the cases o f  S W  and o f  CR  against the United Kingdom47 husbands 
raped their wives and were convicted by UK courts. The courts based their 
sentences on the developm ent o f  the law, parallel to the developm ent o f  
general opinion in society. In m odem times rape is generally seen as a crime 
also when it happens within marriage. Previous case-law in the UK had ind i
cated that the perm issibility o f  sexual intercourse during m arriage was 
founded on the consent expressed by the wives in the contract o f  marriage. 
This consent could be withdrawn, either expressly or by clear conduct such 
as moving away from the m arital home. In the cases o f  S W  and C R  the 
conduct o f  the w ives could be seen as indicating the w ithdraw al o f  any 
consent expressed at marriage. The English courts found it sufficiently clear 
that in their cases rape within marriage should be considered as crim inal in 
m odem  law. The European Court unanimously accepted this reasoning.

This means that also criminal legislation should be read in the context o f 
our present time. As much as any other law criminal law can develop through 
changes in society or through the case-law o f  the courts. C rim es such as 
‘assault’, or ‘obstructing traffic’ are necessarily imprecise. Article 7 does not 
prevent further precision o f such notions by Court interpretation.

Necessarily there must be limits. A law providing that w hoever damages 
the interest o f  the State will be punished to a m axim um  o f 15 years o f  
imprisonment is insufficiently precise. We must accept the same requirement 
as defined by the Court under the second paragraphs o f  Articles 8-11 for the 
notion ‘prescribed by law ’. There the Court ruled that a law must be accessi
ble and sufficiently precise to enable individuals to regulate their conduct. It 
also required a certain minimum quality o f  the law.

Article 8, Right to Respect for Private and Family Life

7. Everyone has the right to respect fo r  his private and fam ily  life, his home 
and his correspondence.

2. There shall be no interference by a public authority with the exercise o f  
this right except such as is in accordance with the law and is necessary in 
a democratic society in the interests o f  national security, public safety or 
the economic well-being o f  the country, fo r  the prevention o f  disorder or 
crime, fo r  the protection o f  health or morals, or fo r  the protection o f  the 
rights and freedom s o f  others.

47 Judgment of 22 November 1995, SW  v. UK ECHR Series A, No. 335 B, in particular 
paras. 34-6 and paras. 43-5; judgment of 22 November 1995, CR v. UK, ECHR Series A, 
No. 335 C, in particular paras. 32-4, paras. 41-3.
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Article 9, Freedom of Thought, Conscience and Religion

1. Everyone has the right to freedom  o f  thought, conscience and religion; 
this right includes freedom  to change his religion or b e lie f and freedom, 
either alone or in community with others and in public or private, to man - 
ifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom  to m anifest o n e ’s religion or beliefs shall be subject only to 
such limitations as are prescribed by law and are necessary in a dem o
cratic society in the interests o f  public safety, fo r  the protection o f  public  
order, health or morals, or fo r  the protection o f  the rights and freedom s  
o f  others.

Article 10, Freedom of Expression

1. Everyone has the right to freedom  o f  expression. This right shall include 
freedom  to hold  opinions and to receive and im part information and  
ideas without interference by public authority and regardless o f  frontiers. 
This A rtic le  sha ll no t p reven t States fro m  requiring the licensing o f  
broadcasting, television or cinema enterprises.

2. The exercise o f  these freedom s, since it carries with it duties and respon - 
sibilities, may be subject to such form alities, conditions, restrictions or 
penalties as are prescribed  by law and are necessary in a democratic 
society, in the interests o f  national security, territorial integrity or public  
safety, fo r  the prevention o f  disorder or crime, fo r  the protection o f  health 
or morals, fo r  the protection o f  the reputation or rights o f  others, fo r  p r e 
venting the disclosure o f  information received in confidence, or fo r  main - 
taining the authority and impartiality o f  the judiciary.

Article 11, Freedom of Assembly and Association

1. Everyone has the right to freedom  ofpeacefu l assembly and to freedom  o f  
association with others, including the right to fo rm  and to jo in  trade 
unions fo r  the protection o f  his interests.

2. No restrictions shall be p laced  on the exercise o f  these rights other than 
such as are prescribed by law and are necessary in a democratic society 
in the interests o f  national security or public safety, fo r  the prevention o f  
disorder or crime, fo r  the protection o f  health or morals or fo r  the p ro tec
tion o f  the rights and freedom s o f  others. This Article shall not prevent 
the imposition o f  lawful restrictions on the exercise o f  these rights by 
members o f  the armed forces, o f  the police or o f  the adminstration o f  the 
State.
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Submission 16

The second paragraphs o f these four Articles are virtually identical. They 
permit exceptions to the rules contained in the first paragraphs.
Before com m enting on each o f  the A rticles individually , it seem s 
appropriate to com ment on these second paragraphs. The existence o f 
these paragraphs indicates that the rights enumerated in Articles 8-11 are 
not o f a supreme nature. They must yield to other interests.
One may safely presum e that the rights enum erated in A rticles 8-11 
should be protected only to the extent that is compatible with the general 
interest o f  society, or -  in other words -  with the wishes o f  the G overn
ment as representative o f  society. As individuals are part o f  the com m u
nity they should yield to the needs o f  the State. The second paragraphs 
perm it public authorities to interfere w ith the rights enum erated in the 
first paragraphs o f the Articles when this is necessary for any o f  a num ber 
o f  purposes which are so widely and vaguely drafted that any w ish o f  the 
authorities can be covered. I f  it is not in the interest o f  national security, 
then an interference can be for the economic well-being or for the preven
tion o f  disorder, or for the protection o f morals. The rights and freedoms 
o f  others will also cover the rights o f  the Government.
The second paragraphs can be applied only when that is ‘necessary in a 
democratic society’. Much depends on who is to decide whether an in ter
ference is necessary. In our submission that should be the Government. 
Since it is elected the Government is the only democratic institution. The 
courts are not democratically legitimized.
We reject the opinion o f the European Court o f  H um an Rights that this 
Court should have any right o f  review. In doing so we find some support 
in the jo in t dissenting opinion o f 9 o f  the 20 judges in the first Sunday  
Times case.48

Restrictions to Society Rights

M ore than many other human rights the rights to respect for private and 
family life, home and correspondence, the right to freedom o f conscience and 
religion, the right to  freedom  o f  expression and the right to freedom  o f 
assem bly are enjoyed in com munity with other people. They are enjoyed 
w ithin the society and w ithin the lim its o f  rights o f  others. The rights 
enumerated in Articles 8-11 are so wide that it may be impossible to enforce 
them  under all circumstances. The rights o f  Articles 8-11 are not less essen
tial to the individual than any other human rights but their boundaries are so

48 Judgment of 26 April 1979, First Sunday Times, ECHR Series A, No. 30, in particular 
paras. 46-9.
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vague and so vast that limits may be necessary. In their second paragraphs
these Articles perm it limitations, and at the same time restrict them.

The second paragraphs pose three conditions:
(1) The limitations must be prescribed by law.

There has been some dispute on the question o f  what Taw’ means. Is this 
a statute approved by parliam ent or can it be legislation by municipal 
authorities? And w hat about custom ary law? The question arose in 
Sunday Times w ith respect to contem pt o f  court. This notion was well 
established in common law but not codified. The Court observed that the 
word Taw’ in the expression ‘prescribed by law ’ covers not only statute, 
but also unwritten law .49 The Court m entioned two requirements. First, 
the law m ust be adequately accessible and secondly it must be form u
lated w ith sufficient precision to enable the citizen to regulate his 
conduct, i f  need be w ith appropriate advice.50 Acts o f  m unicipal 
authorities m ay also qualify as law w hen the legislator has expressly 
em powered the authorities to make such rules, when the rules are not 
ultra vires and when they are sufficiently precise and accessible.51

(2) The limitations must be in the interest o f public safety, for the protection 
o f  health or morals or for one o f  the other specific grounds which vary 
between the Articles. The protection o f rights and freedoms o f  others is 
m entioned in Articles 8, 9 and 11, but in the case o f  freedom o f in for
mation it is only the protection o f the reputation or rights o f others which 
may justify  interference. The economic well-being o f  the country may 
be a reason for restricting the rights o f  Article 8, but not o f  others. 
N ational security and the prevention o f  disorder or crime may justify  an 
interference with the rights o f  Articles 8, 10 and 11 but not o f  the free
dom  o f  religion. However, the freedom o f religion may be interfered 
w ith for the protection o f  public order which comes close to the preven
tion o f  disorder or crime. Interference with the freedom o f expression 
m ay also be justified  for preventing the disclosure o f  inform ation 
received in confidence or for maintaining the authority and impartiality 
o f  the judiciary. However wide and divergent these reasons may be they 
are so vague that in practice indeed almost any wish o f  the authorities 
can be covered.
Some special attention may be asked for the final words o f  Article 10. 
Freedom  o f expression may be restricted ‘for maintaining the authority 
and im partiality o f  the jud iciary’. Courts perform  an im portant role in 
European democracies. Under certain circumstances they may set aside

49 Ibid., para. 47.
50 Ibid., para. 49. See also judgment of 24 March 1988, Olsson, ECHR Series A, No. 130, in 

particular paras. 60-1.
51 See, e.g., judgment of 25 March 1985, Barthold, ECHR Series A, No. 90, para. 46.
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laws established by the elected parliament, or they may at least interpret 
such laws. Still, courts do not have any democratic legitim ation other 
than their authority as highly qualified impartial institutions. In Europe 
courts are not elected because we consider that an elected judge m ay be 
too dependent on the majority o f  the population. Court judgm ents are 
obeyed because o f their authority. The drafters o f  the Convention, there - 
fore, considered it justified that the participating States may restrict the 
freedom  o f expression for the sake o f  protecting the authority o f  the 
courts. The European Court is o f  the same opinion. In P rager and  
Oberschlick it held:

Regard must be had to the special role of the judiciary in society. As the guarantor 
of justice, a fundamental value in a law-govemed State, it must enjoy public 
confidence if it is to be successful in carrying out its duties. It may therefore prove 
necessary to protect such confidence against destructive attacks that are essentially 
unfounded, especially in view of the fact that judges who have been criticised are 
subject to a duty of discretion that precludes them from replying.52

(3) The restrictions m ust be ‘necessary in a dem ocratic society’. The two 
limitations mentioned above are o f a rather formal nature. There is a law 
or there is not, it is made for one o f the enumerated purposes or it is not. 
The third requirement, that the restriction must be necessary in a dem o
cratic society, leaves greater room for evaluation and has, therefore, led 
to more case-law o f the Court.

According to the Court the word ‘necessary’ does not have the flexibility o f 
such expressions as ‘useful’, ‘reasonable’, or ‘desirable’,53 nor is it synony
mous with expressions such as ‘indispensable’ or ‘strictly necessary’. 54 The 
Court requires that there is a ‘pressing social need’ for the interference in 
question. The State has a margin o f  appreciation in deciding whether such a 
pressing social need exists. However their decision rem ains subject to the 
review  o f the Court.55 The interferences m ust not ju s t be necessary, they 
must be ‘necessary in a democratic society’. According to the C ourt’s case- 
law there are two hallmarks o f ‘necessary in a democratic society’, which are 
tolerance and broadmindedness. These two words further clarify the neces
sity. Tolerance means that the interests o f  m inority groups should be taken 
into account. Any society should take account o f  people who m ay think 
differently, look differently or act differently. Broadmindedness pleads in the 
same direction. It also means that not too great a form alism  should govern 
the situation.

52 Judgment of 26 April 1995, Prager and Oberschlick, ECHR Series A, No. 313, para. 34.
53 See, e.g., judgment of 22 October 1981, Dudgeon, ECHR Series A, No. 45, para. 51.
54 See, e.g., judgment of 7 December 1976, Handyside, ECHR Series A, No. 24, para. 48.
55 See the cases mentioned in the previous footnotes.



General Course on the European Convention on Human Rights 43

‘N ecessary’ is not necessarily a uniform notion throughout Europe. P ar
ticular interferences may be necessary in one part o f  Europe while they are 
not in other parts. Especially the protection o f  morals may require different 
interferences in different regions. Morals vary from time to time and from 
place to place.56

W estern European dem ocracy is a com plicated system  o f government. 
The will o f  the majority o f the people is its basis but that will is not always 
decisive. The legislative power is bound by fundamental rules o f law such as 
hum an rights and universal principles o f  law. Even dem ocratically elected 
bodies are not allowed to make laws infringing fundamental rights o f  ind i
viduals or o f  minorities. It is the task o f  the judge who does not depend on 
the support o f the majority o f  the population, to apply such higher rules even 
against the wishes o f the majority o f  the people.

Article 8, Right to Respect for Private and Family Life

For text see above , page 38.

Submission 17

In our State the ‘Securitate’ has unlim ited pow er to investigate crimes 
against the State. This is provided for by Law No. 1 which permits the 
Securitate, inter a lia , to tap telephones and to open and inspect incoming 
and outgoing mail. Presumably, this is permitted by Article 8, paragraph 
2. I f  Parliam ent considers otherwise, a declaration under Article 15 will 
have to be made.

Governmental Discretion, Margin o f  Appreciation

The above statement underlines the importance o f  international supervision 
over the application o f  the Convention. In traditional treaty law the participat
ing States interpret their own obligations. The text o f  Article 8 is sufficiently 
flexible to uphold the position that paragraph 2 permits a State to decide that 
a particular law is necessary for the prevention o f  disorder. However, the 
final judgm ent o f  such necessity is by the European Court. A law permitting 
the tapping o f  telephones and the opening o f  mail is not enough. It must also 
be dem onstrated that these acts are necessary in a democratic society in each 
individual case. Only w hen there is a pressing social need will the Court 
accept such necessity.

56 Handy side, supra note 54.
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Subm ission 18

Files collected  by the G overnm ent are State property . U nder no co n d i
tions can they  be show n to unau thorized  persons. N eith er A rtic le  8 
(private life), nor A rticle 10 (the freedom  to receive inform ation) perm it 
any person to consult files collected about them.

Secret F iles

Secret files about persons m ay seriously affect their private life. It cannot be 
excluded that w rong inform ation is collected about a person. A cts o f  M r John 
Smith, hostile to the State, m ay by m istake be m entioned in  the files o f  M r 
Jack  Sm ith; a satirical speech by M r A dam s m ay be m isunderstood  by an 
agent o f  the Secret Service and lead to a statem ent in  the file tha t he is an 
extrem ely dangerous person. O ne m ay conceive m any other m istakes w hich 
can lead to w rong statem ents in the file o f  a person.

In order to be sure that m istakes in  personal files w ill be corrected , a 
person should have the right to verify w hatever files are held about him . A lso 
under the general rules o f  legal protection one should have the right to verify, 
and possibly to challenge, subm issions in o n e’s ow n file. Taking account o f  
the enorm ous influence secret files can have on issues like jo b  opportunities 
it seem s only fair that a person  should be entitled to consult any file about 
him  and to propose corrections.

O n the other hand, secret services are generally unw illing to disclose their 
inform ation. The w ork o f  spies w ould be facilitated i f  they could at any tim e 
find out w hat the governm ent know s about them . Often, inform ation about a 
person  also ind icates the sources from  w here the in fo rm ation  has been  
obtained. U sually, secret services w ant to keep their sources confidential. In 
practice no secret service perm its the public to consult their files.

B oth  the in terests o f  the indiv idual and the in terest o f  S tate security  
services are considerable and legitim ate. In L eander , a reasonable co m p ro 
m ise w as found. The C ourt accepted that L ea n d er  had no righ t to  consult 
files held about him . It considered h im  sufficiently  pro tected  on the ground 
that there was control over the files by the M inister o f  Justice, the C hancellor 
o f  Justice, the Parliam entary O m budsm an and the Parliam entary C om m ittee 
o f  Justice. The G overnm ent had invoked tw elve differen t safeguards. The 
C ourt found som e o f  them  irre levan t and others insu ffic ien t, bu t tak ing  
account o f  the w ide m argin  o f  appreciation available to the G overnm ent in 
these kind o f  cases, it accepted that the tw elve safeguards together offered 
sufficient superv ision .57 Like m any com prom ises the so lution is no t fu lly  
satisfactory. M istakes in files are still possible and individuals w ill have little

57 Judgment of 26 March 1987, Leander, ECHR Series A, No. 116, paras. 62-7.
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occasion  to  challenge inform ation collected  about them . Still, the com pro
m ise seem s the best one possible. Secret services need secrecy. It is unavoid
ab le  th a t the rig h t o f  co n fid en tia lity  w ill be frequen tly  (perhaps too 
frequently) invoked. Institutions like om budsm en and parliam entary com m is
sions will offer a reasonable protection against abuse, provided that they have 
access to the files.

C hildren taken into care at a young age have a vital interest, protected by 
the C onvention, in  receiving the inform ation necessary to know  and to  under
stand the ir childhood. W hen inform ation about them  has been confidentially 
p rov ided , the G overnm ent m ust try  to  obtain  the perm ission  required  for 
in fo rm ing  the ch ild  w hen  grow n up. In case o f  d ispute  an  independent 
authority  m ust decide.58

In G askin  the C ourt underlines that respect for fam ily life m ay contain 
positive obligations for the State. G askin  sought access to  a file about his 
childhood. B y refusing h im  such access the U nited  K ingdom  had interfered 
w ith  M r G ask in ’s private or fam ily life. The substance o f  his com plaint was 
not that the State had acted but that it had failed to act. The Court considered 
this failure to act to  be an infringem ent o f  Article 8 .59

F am ily L ife

There is no clear definition o f  fam ily life. In this respect culture differs from  
tim e to tim e and from  place to  place. G randparents m ay be m em bers o f  the 
fam ily  in  som e States, w hilst in  others they trad itionally  live outside the 
fam ilies o f  their children. M ajor children are usually not considered m em bers 
o f  the fam ily  unless they  are handicapped or otherw ise fully dependent on 
the ir parents. The N etherlands G overnm ent adm itted fam ily m em bers o f  a 
guest w orker only i f  they w ere part o f  the guestw orker’s household before he 
m igrated  to  the N etherlands. The C om m ission rejected this in terpretation in 
the case o f  Taspinar. T aspinar had separated from  his w ife. Follow ing the 
no rm al trad itio n  in  T urkey  h is son w as educated  by  h is m other. A fter 
T asp in a r’s subsequent m igration  to  the N etherlands he continued to send 
m oney to his m other for the education o f  his son. Later, Taspinar rem arried 
in  H olland and w hen his m other died he w anted to bring his son into his new  
D utch  fam ily. The D utch em igration authorities, how ever, refused to adm it 
the son on the ground that he had never belonged to the fam ily o f  his father. 
H e w as seen as a m em ber o f  the fam ily o f  his grandm other. In this case a 
friendly settlem ent w as reached and T aspinar’s son was adm itted on hum ani
tarian  g rounds.60 The N etherlands authorities did not, how ever, change their

58 Gaskin, supra note 10, para. 49.
59 Ibid.
60 Taspina, Application No. 11026/84, report of the Commission of 9 October 1985.
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policy. This brought them into conflict with the Commission in some subse
quent cases.61

In countries where no sufficient social security systems exist old people 
are usually cared for by their children. W here the children have moved to a 
European country they may claim  that their parents belong to their family. 
W hether Article 8 applies to fam ily life between grandparents and grand
children depends on the factual circumstances o f  the case.62 Under particular 
circumstances also family-life between uncle and nephew may be protected 
under Article 8.63

M oslem immigrants m ay have more than one wife. In France, bigam ic 
marriages cannot be concluded, but if  an im m igrant legally has tw o wives, 
both wives and their children are accepted as belonging to his family. In the 
Netherlands, only one wife and her children may jo in  the im m igrant as his 
family. Recognition o f  the other wives and their children as fam ily o f  the 
immigrant is considered contrary to public order.

Submission 19

Children and grandchildren o f guest-workers may obtain our nationality 
if  they take an oath o f  allegiance to our State. As long as they have not 
done so they may be expelled at any time to the country o f their national - 
ity, even if  they never lived there and even if  they do not speak or under
stand the language o f  that country.

Second Generation Immigrants

Second generation immigrants occupy a special position under the C onven
tion. Sometimes children o f  im m igrants obtained the nationality  o f  the 
country where they live. Then they are treated like all other nationals. H ow 
ever, there are also many examples o f  children o f  immigrants who only had 
the nationality o f  their parents and therefore were formally foreigners in the 
country where they spent most, i f  not all, o f their lives. For these children 
expulsion to their ‘home country’ means in substance expulsion to a foreign 
State. Any expulsion, o f  course, seriously affects the private life o f  the 
expelled person, but the consequences are more serious for persons who are 
expelled to a country which they do not know, o f  which they often do not 
even speak the language.

61 See, inter alia, Ahmut, Application No. 21702/93, now pending before the Court. 
Compare also judgment of the Court of 19 February 1996, GUI, not yet published.

62 See, e.g., Rice, Application No. 12402/86, decision of the Commission of 9 March 1988, 
55 DR 224.

63 See opinion of the Commission of 9 February 1993, Boyle, ECHR Series A, No. 282 B, 
27-30.
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Collective expulsion o f  aliens is prohibited by Article 4 of Protocol No. 4 
to  the Convention. Expulsion is an individual act used against persons not 
w anted on the territory, w hich m eans in practice that expulsion is used 
against crim inals and possibly against persons o f  unsound mind or other 
persons who are a burden to society. Under international law States are free 
to expel foreigners. The Convention does not expressly derogate from this 
rule. However, it m ay be submitted that also under international law it is 
unfair towards the State from which guest workers are recruited that the rich 
States o f  W estern Europe retain the useful workers and send back those who 
are a burden to society. This international unfairness is not part o f  Conven
tion  law. But it m ay play some role in the evaluation o f  w hether the 
infringem ent o f  private life caused by the expulsion is necessary in a dem o
cratic society.

In M oustaquim  the Court confirm ed that the Contracting States have a 
right to control the entry, residence and expulsion o f aliens. It held, however, 
that in cases where the relevant decisions would constitute and interference 
w ith the rights protected by paragraph 1 o f  Article 8 they must be shown to 
be ‘necessary in a democratic society’, that is to say justified by a pressing 
social need and, in particular, be proportionate to the legitim ate aim  
pursued.64 M r M oustaquim had migrated to Belgium when he was less than 
tw o years old. He had lived all his life in Belgium and he had received all his 
schooling in French. As his family was also living in Belgium  the Court 
considered that no proper balance had been achieved between the interests 
involved, and that therefore M r M oustaquim ’s family life had been insuffi
ciently respected. This conclusion made it unnecessary for the Court to 
consider whether the deportation was also a breach o f  the applicant’s right to 
respect for his private life.65

Since Moustaquim  it has been established case-law that second-generation 
im migrants can be expelled only on very serious grounds. The definition o f 
second generation im migrant is difficult. Normally one should require that 
im m igration into the host country should have been at a young age and that 
the im m igrant should have lived in that host country for a long time. Both 
notions are interrelated. The child who immigrated at the age o f twelve, may 
probably be expelled at the age o f  16. W hether he can still be expelled at the 
age o f  30 becom es more doubtful. As the Court put some em phasis on 
schooling it m ay be subm itted that persons who im m igrated into Europe 
before the age o f  six and stay in Europe during their schooling are to be 
considered as second generation immigrants who deserve special protection.

So far, the Court decided the cases o f  second generation immigrants on 
the basis o f  family life rather than on private life. This may be due to the fact

64 Judgment of 18 February 1991, Moustaquim, ECHR Series A, No. 193, para.43.
65 Ibid., paras. 46 and 47.



48 Henry G. Schermers

that private life is a vague notion. Any act against an individual will affect his 
private life. The effect on family can be more easily measured. The focus on 
family life means that second generation im migrants can not claim  special 
protection when they are expelled together with their family. W hen a father is 
expelled, his children can accompany him  to their country o f  nationality. 
Their right to respect for their family life is then not interfered with. This 
does not necessarily exclude, however, that in particular circumstances they 
may invoke a right o f  their own for respect for their private life.

Article 9, Freedom of Thought, Conscience and Religion

For text see above, page 39.

Submission 20

Everybody is free to believe whatever he wants. Our State and the m ajor
ity o f  its population are anti-religious. Public m anifestations o f  religion 
would, therefore, infringe the rights and freedom s o f  others and upset 
public order. Therefore, religious manifestations should be in private and 
should not affect in any way the rights o f  others or the rights o f  the State.

Manifestation o f  Religion

The freedom  o f thought m ust protect individuals against brainw ashing. It 
cannot be avoided however, that thinking is influenced by propaganda and 
education. The majority o f  a population inevitably influences the thinking o f 
the minority. Freedom o f religion, therefore, is closely linked to the right to 
education protected by Article 2 o f Protocol No. 1.

The freedom o f religion includes freedom to manifest one’s religion. This 
is necessarily restricted by the requirements o f  public order, health, morals 
and rights o f others. The activities o f the ‘Church o f the D evil’, propagating 
an anti-religious attitude and, inter alia , completely free sex (provided that 
you pay an entrance fee) can be restricted for reasons o f public order. R eli
gious mutilation o f children may be prohibited in order to protect the rights 
o f  others and to protect health and morals. N either does one have to respect 
all prescriptions o f  a particular religion. I f  a church prohibits its mem bers 
from paying taxes, public order permits governments to ignore such a p roh i
bition. The essence o f  the Article is the be lie f itself. That m ay not be 
hindered by any governmental act. Only the manifestation o f  that belief can 
be restricted under the conditions o f paragraph 2.

The freedom to manifest one’s religion includes in principle the right to 
try to convince one’s neighbour. It m ay be necessary, however, to  place
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restrictions on this freedom  in order to reconcile the various interests in 
dem ocratic societies in which several religions coexist. The Contracting 
States have a m argin o f  appreciation, subject to European supervision. 
Improper proselytism may be prohibited, but true evangelism not.66

Article 10, Freedom of Expression

F or text see abovee, page 39.

Submission 21

The possib ility  to require a licence for broadcasting, television and 
cinem a enterprises m akes it possible to issue such licences with the 
condition that strict rules are accepted. Such rules are necessary in order 
to achieve the best possible education for the entire population.
The press and, even more, radio and television, have the task o f  educating 
the people, in  particular the young. This m eans that all program m es 
should aim  at prom oting friendship, (religion67) and solidarity. Pro
gram m es stim ulating or venerating violence (and sex68) should be pro
hibited. Reports on the news should be reticent about showing violence 
and crim e and should pay considerable attention to good achievements 
and positive developments elsewhere.

Positive Television

The influence o f  television, in particular over the young, is enormous. It has 
been submitted that the murder o f a two year old boy, Bulger, by two 10 year 
old boys, was inspired by television programmes. Also robberies and kidnap
pings can sometimes be traced back to examples on television. Television 
reporters bear an enormous responsibility for what they show to the public. It 
is beyond doubt that each television programme should be carefully consid
ered. The main question is whether such consideration should be by the gov
ernm ent or by the television companies. As companies are guided, at least 
partly, by financial motives, they may not always be the best reviewers. On 
the other hand, the financial motive may move them to show what the people 
w ant to see. In principle, a government depending on elections may also fo l
low the wishes o f  the people. However, perhaps more than a television com 
pany, they may be considered to take account o f  the interest o f the nation as a 
whole.

66 Judgment of 25 May 1993, Kokkinakis, ECHR Series A, No. 260 A, paras. 31, 33,47, 48.
67 It should be separately discussed whether these words should be deleted and whether 

others should be added.
68 See the previous note.
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Several arguments were brought against giving the government a right o f 
censure with respect to radio and television.
(1) A prohibition may lead to a black market. The argum ent that films and 

video’s will be shown illegally is not very strong. It is not necessary to 
prohibit violent films all together. By banning them  from television they 
will be watched considerably less. Furthermore, videoshops can be p ro 
hibited from lending violent films to people under a certain age.

(2) Also the argument that the last sentence o f  the first paragraph o f  Article 
10 has not been written for this purpose is not decisive. It may be true 
that this last sentence was added for the reason that only a lim ited 
num ber o f  w avelengths were available and that therefore States must 
have a possibility to require licensing. This does not preclude, however, 
that the sentence can be used for other purposes. The Convention is a 
living instrument and its meaning can change over the years.

(3) As the Court held in the cases o f Handyside and Lingens also opinions 
that shock or disturb should be permitted.69 By banning particular views 
from television information may become too one-sided.

(4) A strong argum ent is that no limits can be drawn. Once violent films 
have been prohibited it is almost inevitable that the governm ent will 
consider anti-governmental films as provoking violence and therefore 
prohibited. This is a first step towards authoritarian government.

(5) An im portant task o f  the media in a W estern dem ocracy is to  keep a 
critical eye on the government. An independent press is an essential 
element o f  our democratic structure. Any possibility o f  a governm ent to 
manipulate the media is a danger to our democratic way o f government. 
Even if  it is true that television should show less violence, it is not for 
the government to organize this.

The undesirability o f a total prohibition and the unacceptability  o f  any 
censure does not exclude that governm ents try and persuade television 
com panies to show less violence. Responsibility should, however, rem ain 
w ith the television com panies, radio broadcasting com panies and new s
papers.

Submission 22

The conditions on which licences will be granted will be supervised by a 
Com m ittee o f  H igh O fficials, em pow ered to punish journalists  and 
reporters who infringed the conditions o f the licence with a fíne o f  maxi - 
m um 100 units or im prisonment o f maxim um  one month. Sentences by 
this committee may be appealed to the ordinary courts.

69 See judgment of 8 July 1986, Lingens, ECHR Series A, No. 103, in particular para. 41 and
para. 42.
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Journalists and reporters who want to ensure that their programmes will 
not be subject to punishm ent are entitled to request prior approval by the 
Committee o f  High Officials. I f  such approval is obtained the programme 
(as far as expressly approved) cannot be the cause o f  punishment.

Censure

W henever there is governmental control over the media, judicial control over 
the governm ent is essential. A fully and independent judiciary may prevent 
abuse o f  any pow er o f  censure. W henever a situation may be such that the 
selection o f  television programmes cannot be left to the television companies 
and legislation for some kind o f  censure is considered inevitable, judicial 
control is an absolute necessity to prevent too strong a concentration o f 
pow er in the hands o f  one institution. Even though any censure is probably 
wrong one should take account o f  the possibility that a democratically elected 
parliam ent decides otherwise, e.g. to ban excessive violence from television.

Submission 23

The second paragraph o f  Article 10 permits our government to restrict the 
freedom o f expression for the protection o f  the reputation o f  others which 
includes the reputation o f  the government.

The Reputation o f  the State or o f  Parts o f  the Population

U nder the communist regime insulting the State was a crime. As a remnant o f 
this tradition the protection o f  the good reputation o f  the State is for some 
politicians in Central- and Eastern Europe still an issue. Proposed legislation 
to this effect has, however, been declared unconstitutional in Slovakia. Free 
and open criticism o f the government, and o f  the State, is one o f  cornerstones 
o f  W estern European democracy.

W ith respect to insulting particular groups o f  the population W estern 
Europe is m ore cautious. In the U nited States o f  A m erica marches and 
dem onstrations o f  neofascists have been permitted as part o f  the freedom of 
inform ation and o f  dem onstration. In W estern Europe neofascist activities 
have been prohibited as insulting for especially the Jewish part o f the popula
tion. The European Commission o f  Human Rights considers such limitation 
o f  the freedom  o f inform ation justified by paragraph 2 o f  Article 10. For the 
same reason publications stating that the holocaust never actually occurred 
but is an invention o f Jewish propaganda could be prohibited.70

70 See, e.g., Application No. 9235/81, decision of 16 July 1982, 29 DR 194.
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Article 11, Freedom of Assembly and Association71

For text see above, page 39.

Submission 24

Because o f the large minorities in our country, and because o f  the ex is
tence o f  considerable, reactionary political parties, assemblies are perm it
ted only if  prior approval o f the local Party leader has been obtained. The 
creation o f  associations requires a perm it from the provincial governor. 
Both these restrictions are ju stified  by the second paragraph o f  the 
Article.

Permission

For the maintenance o f  public order it m ay be necessary to require perm is
sion for assemblies, in particular when a large number o f  people is involved. 
The decision on perm issions should be taken by those responsible for 
maintaining public order, normally the local authorities. In any case, it seems 
wrong to give the pow er o f  license and m eetings to  a particular party or a 
particular religious group. In the case o f  M anoussakis the Comm ission saw a 
specific problem  in the involvem ent o f  the G reek Catholic church in the 
granting o f licences for religious m eetings.72

Submission 25

The case o f  Young, James and Webster did not concern the obligation to 
jo in  a trade union as a condition for being adm itted to a particular job. 
We therefore submit that the case-law o f the European Court does not 
rule against our standing practice that m ost higher positions in  the 
country are reserved for members o f the party.

Party Membership

It is normal in Europe that party membership is required for political jobs, 
such as cabinet ministers. To a varying degree party membership is taken into 
account for other functions. Judges m ust be independent and impartial. That 
im plies that they should not have particular links w ith particular political 
parties. In the Netherlands judges are appointed independently o f  politics and

71 See judgment of 13 August 1981, Young, James and Webster, ECHR Series A, No. 44, in 
particular paras. 51, 55, 63.

72 Manoussakis, Application No. 18748/91, Report of 25 May 1995, para. 46. The Court 
confirmed the opinion that Article 9 was violated in its judgment of 26 September 1996.
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it does happen that a governm ent appoints persons who are members o f an 
opposition party to high political functions, such as judge in the European 
Court o f  Justice. In Belgium and in France an appointment o f people belong
ing to an opposition party is rare, i f  it happens at all. In Switzerland the ju d i
ciary is in principle composed o f  members o f  all political parties in the same 
proportion as the votes obtained by the parties. However fair this may be, it 
does pressure candidates for the judiciary to become members o f  a political 
party. Though judges are entitled to be party members it seems advisable not 
to force them  to link themselves to any political party and not to publish their 
party preferences.

For technical jobs knowledge in the field should take priority over party 
membership, but still in a country like France party membership is important 
for almost any high function. Governments should be recusant in this respect. 
As the European Convention on Human Rights does not contain any right to 
governm ent appointm ent or to a professional carrier the requirem ent o f  
m em bership o f  particular political parties is not covered by the Convention. 
The cases o f  G lasenapp73 and K osiek74 concern civil servants who were 
dism issed or not perm anently  appointed because o f  their affiliations to 
extrem ist political parties. They claimed infringem ent o f their freedom to 
hold opinions and to impart information and ideas (Article 10), but the Court 
held that the cases concerned access to public service and therefore fell 
m ainly outside the scope o f  the Convention.

Article 12, Right to Marry

M en and women o f  marriageable age have the right to marry and to fo u n d  a 
fam ily, according to the national laws governing the exercise o f  this right.

Submission 26

The national law referred to in this Article must be the national law o f our 
State. On our territory we shall not accept m arriages under any foreign 
law.

Applicable Law

Norm ally, the law o f the spouses is applicable to marriages. That law may 
not prohibit m arriage.75 W hen different laws could be applied, the private

73 Judgment of 28 August 1986, Glasenapp, ECHR Series A, No. 104.
74 Judgment of 28 August 1986, Kosiek, ECHR Series A, No. 105.
75 See judgment of 18 December 1986, Johnston, ECHR Series A, No. 112, in particular 

paras. 51-4; judgment of 18 December 1987, F. v. Switzerland, ECHR Series A, No. 128, 
in particular para. 8, paras. 30-40.
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international law o f the place o f  litigation will normally assign a particular 
legal system. It is impossible not to accept m arriages concluded under any 
foreign legal system. Even marriages concluded under the authority o f a gov 
ernment which is not recognized as legal must be accepted. An exception to 
the rule that marriages legally concluded under a foreign legal system  must 
be recognized can be founded on public order. Even when the domestic leg is
lation perm its bigam y, European States will not cooperate in  bigam ic 
marriages.

Homosexual Marriages

Opinions with respect to homosexual marriages differ in Europe. I f  the right 
to marry is a fundamental human right, should then also m arriages o f  people 
o f  the same sex be made possible in order to protect the hum an rights o f  
homosexuals and lesbians? Should a homosexual couple have the right to 
adopt children in order to found a family? The European Com m ission on 
H um an Rights was divided in the case o f X  v. United K ingdom . An A us
tralian woman had a lesbian relationship o f  many years with a British woman 
resident in the UK. While they were living together she had a daughter for 
whom  her English partner acted as a parent. She m anaged the household 
while her partner provided the income. W hen the English authorities had 
decided to deport her to Australia she invoked Article 8 o f  the Convention 
claiming respect for her family life. N ot only the members o f  the C om m is
sion from some countries in Europe but also the staff members from  these 
countries were o f the opinion that indeed family life existed. The majority, 
however, accepted family life only between men and women. By a majority 
the Commission declared the case inadmissible as being incom patible with 
the provisions o f  the Convention.76

Article 13, Right to an Effective Remedy

Everyone whose rights and freedom s as set fo rth  in this Convention are v io 
lated shall have an effective remedy before a national authority notwithstand
ing that the violation has been com m itted by persons acting in an official 
capacity.

Submission 27

What is the use o f this Article? W hen rights and freedoms set forth in the 
Convention are violated, that violation will be established by a decision 
o f  the Committee o f  M inisters or o f  the Court. The State concerned is

76 Application No. 14753/89, decision of 9 October 1989, not published.
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then obliged to remedy the situation (Articles 32 and 53). W hat could 
then be the effective remedy before a national authority?

D irect Applicability

It has been pleaded that A rticle 13 requires a possibility  to invoke the 
Convention in the national legal order o f  each o f  the M em ber States. Most 
European States have incorporated the Convention into their national legal 
system . This m eans that the national jud iciary  is obliged to apply the 
Convention as part o f  the national legal system and that thus everybody has 
an effective rem edy before a national court, w henever he claim s that his 
rights and freedom s as set forth in the Convention have been violated. This 
includes not only the Convention itse lf but also the case-law  o f the Court, 
because under the Convention the European Court o f  Human Rights is the 
sole institution empowered to interpret the Convention. Its interpretation is 
therefore authoritative. W henever the Court rules that a certain human right 
has to be interpreted in a particular way that interpretation is a binding part o f 
Convention law and m ust therefore be followed by all courts applying the 
Convention. In fact, most national courts do so. W hen in 1979 the Court had 
ruled in the case o f  M arckx  that discrim ination between children bom  in 
w edlock and children bom  out o f  wedlock was contrary to the Convention, 
the N etherlands Suprem e Court declared that a Dutch law m aking such 
discrimination could no longer be applied. Many Belgian courts did the same. 
The Belgium  Supreme Court, on the other hand, considered that it was the 
task  o f  the legislator to am end the law. It refused to apply the C ourt’s 
judgm ent in M arckx  to other sim ilar situations. In Verm eire the Court o f 
Human Rights censured this position.77

The situation is different in dualist States, such as the United Kingdom, 
Ireland and Cyprus. There the national courts do not apply treaties at all. In 
their philosophy, treaties are agreements between governments which do not 
effect the domestic legal order. National courts must apply the national legal 
system and that system only. W hen the national government has agreed with 
some other governm ents to make particular legal mies, they have to present 
such m ies to the national parliament and that will incorporate the necessary 
provisions into the national legal order. I f  the national parliament refuses to 
do so the government has to go back to the other treaty partners to renegotiate 
the treaty or to withdraw from it.

N ational courts who do not apply the Convention do not apply either the 
interpretation o f  the Convention by the European Court. Before the estab
lishment o f  the Irish Republic, Irish law made homosexual activities between 
consenting adult m ales a crim inal offence. This m le still existed both in

77 Judgment of 29 November 1991, Vermeire, ECHR Series A, No. 214 C, para. 25.
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N orthern Ireland and in the Irish republic in the 1950’s. Then M r Dudgeon 
successfully challenged the Northern Irish law before the European Court o f 
H um an Rights. The Court held the crim inalization o f  hom osexual acts 
betw een consenting adults an infringem ent o f  Article 8 o f  the Convention 
which requires respect for private life .78 As the courts in the Irish Republic 
refused to take account o f  this judgm ent and continued to apply the same law 
in the Irish Republic M r Norris had to bring a new case before the Strasbourg 
institutions in order to obtain a ruling that also the law in the Irish Republic 
had to be changed.79 Even thereafter the legislation o f  Cyprus continued to 
criminalize homosexual acts between consenting adults. Again, specific p ro 
ceedings against Cyprus were required in order to obtain a ruling o f  the Court 
that also the Cypriot law infringed Article 8 o f  the Convention.80

It may be disputed whether this dualistic system is in conformity w ith the 
obligations o f  the respective States. Article 13 o f  the Convention requires 
that everyone whose rights and freedoms set forth in this Convention are v io 
lated shall have an effective remedy before a national authority. Once the 
European Court o f H um an Rights has established that crim inalization o f  
homosexual acts between consenting adults infringes the Convention every
one in Ireland and Cyprus should have an effective remedy against this crim 
inalization. It may be questioned whether they had such a remedy w hen the 
national courts refused to take account o f  the decision in the Dudgeon case. 
Even if  a State is not obliged to apply an interpretation o f  the Convention 
given in a case against another State a refusal to do so is highly unpractical. 
Individuals are forced to follow the full proceedings o f  exhausting domestic 
remedies and bringing their case to Strasbourg in  order to obtain a ruling 
which has already been giving before and is therefore perfectly clear. For the 
applicant it means great sacrifice in expenses and in time.

The Scandinavian countries, which in general follow the same dualistic 
system  as the United Kingdom, have understood the problem  and incorpo
rated the Convention into their national legal order by specific legislation. In 
Denmark, Sweden and Iceland where treaties are norm ally not applicable in 
the domestic legal order the Convention has been part o f  domestic legislation 
for a number o f  years. In Norway, similar legislation is pending. In Finland 
the Convention was part o f the domestic legal order as soon as the State had 
ratified. In the United Kingdom, several proposals have been made to incor
porate the Convention in domestic law. Even though this has not yet been 
done English courts attach considerable weight to the Convention in their 
case-law.

So far, the European Commission and Court o f Human Rights have never 
held that States were obliged to incorporate the Convention in their legal

78 Dudgeon, supra note 53.
79 Judgment of 26 October 1988, Norris, ECHR Series A, No. 142.
80 Judgment of 22 April 1993, Modinos, ECHR Series A, No. 259.



General Course on the European Convention on Human Rights 57

order. In their opinion it would go too far to oblige States to accept a particu
lar system o f application o f  international obligations. Commission and Court 
are satisfied when the obligations o f the Convention are fulfilled. States may 
autonomously decide how to do this.

Scope o f  Article 13

The Article requires an effective remedy whenever rights and freedoms o f the 
Convention are violated. The Article, read literally, seems to say that a 
person is entitled to  a national remedy only if  a violation has already been 
established. This m eans that first, either before the national judiciary  or 
before the institutions in Strasbourg, a successful complaint m ust have been 
brought. By then, there is little use for the Article. Once a breach has been 
established the State concerned must take measures to remedy the situation 
anyway.

To give more substance to the Article the Court held in Klass that Article 
13 must be interpreted as guaranteeing an ‘effective remedy before a national 
authority’ to everyone who claim s  that his rights and freedom s under the 
Convention have been violated.81

This interpretation gave problems to the Commission. People may claim 
anything. A prisoner who catches a cold would claim  that Article 5 o f  the 
C onvention gives him  a right to be liberated under the circum stances. 
Students who have to write a masters thesis may claim that this is contrary to 
Article 4 o f  the Convention, as it is forced labour. The Commission therefore 
held that any claim  under Article 13 should be an arguable  claim. In Silver 
the Court accepted the limitation to ‘arguable claim s’.82

The Com m ission may declare cases inadmissible w henever it considers 
them  ‘m anifestly ill-founded’. This notion has gradually developed to cover 
all cases where the majority o f  the Commission is o f  the opinion that there is 
insufficient m erit in  the case to continue discussion. It often happens that 
cases are declared ‘m anifestly ill-founded’ by a narrow majority vote in the 
C om m ission. N otw ithstanding the w ording, the substance o f  the term  
‘m anifestly ill-founded’ means: ‘insufficiently interesting to m erit further 
investigation’. Based on this developm ent o f  the notion ‘m anifestly ill- 
founded’, the Com m ission took the opinion that the claim  that any o f the 
other Articles has been violated can be manifestly ill-founded but still there 
can be an arguable claim  under Article 13. Thus, Article 13 obtained an 
interesting position. W hen a claim  is too weak to be admitted by the E uro
pean Commission it still may have sufficient substance to merit investigation 
by a national authority. However, the Court in Boyle and R ice  held that a

81 Judgment of 6 September 1978, Klass, ECHR Series A, No. 28 para. 64.
82 Judgment of 25 March 1983, Silver, ECHR Series A, No. 61, para. 113.



58 Henry G. Schermers

case which is m anifestly ill-founded cannot be arguable.83 In P la tform  
‘Arzte fu r  das L eben ’ the Court rejected the Com m ission’s position that a 
case could be manifestly ill-founded, but still arguable.84

Article 14, Prohibition of Discrimination

The enjoyment o f  the rights and freedom s set forth  in this Convention shall be 
secured without discrimination on any ground such as sex, colour, language, 
religion, political or other opinion, national or social origin, association with 
a national minority, property, birth or other status.

Submission 28

As the European Convention does not contain any provision on adm it
tance to government service, it would be perm itted to provide that black 
people cannot be recruited in any official function. As the Convention 
contains no provision on asylum it may be provided that asylum will not 
be granted to women. As the Convention does not grant any right to 
foreigners to stay in our country we may expel all M oslem s from our 
territory as long as we do not adhere to Protocol No. 4 to the Convention.

Discrimination 85

Article 14 prohibits discrimination only in the enjoym ent o f  the rights and 
freedoms set forth in this Convention. I t’s scope o f  application is far more 
restrictive than the International Covenant on Civil and Political Rights, 
which provides in Article 26:

All persons are equal before the law and are entitled without any discrimination to 
the equal protection of the law. In this respect the law shall prohibit any discrimi
nation and guarantee to all persons equal and effective protection against discrim
ination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status.

Still the more limited text o f Article 14 does not m ean that discrim ination is 
permitted under the Convention.

Let us assume that a predominantly white State makes a law in which it 
provides, for political reasons, that it does not to appoint any black people to 
its diplomatic service, the motto being: ‘our white State should be repre-

83 Judgment of 27 April 1988, Boyle and Rice, ECHR Series A, No. 131, para. 54.
84 Judgment of 21 June 1988, Plattform ‘Arize fur das Leben ECHR Series A, No. 139, 

paras. 24-39.
85 For discrimination in general see also the judgment of 28 May 1985, Abdulaziz, ECHR 

Series A, No. 94, in particular paras. 71, 72, 78, 82, 90.
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sented by white diplom ats’. Let us assume also that a black person is fully 
qualified for a diplom atic post and that his appointm ent is denied solely 
because o f  the colour o f  his skin. Such a law would clearly be prohibited by 
Article 26 o f  the International Covenant on Civil and Political Rights, but 
w hat rem edies could be offered by the European Convention on Human 
Rights?

A violation o f  Article 8 in connection to Article 14 could be considered. 
The non-appointment affects the private life o f the black candidate. Article 8 
could therefore be held applicable. Once an article o f the Convention is 
applicable discrim ination is prohibited under A rticle 14. It is doubtful 
w hether the European Court would accept the applicability o f  Article 8 for 
the appointm ent o f  people in national governm ent service. Article 8 is a 
vague article. Any governmental m easure affects the private life o f  people; 
any law can be seen as infringing private life. It must be necessary to in ter
pret A rticle 8 rather strictly in order to avoid that the Article would cover 
every aspect o f  human life. In the cases o f Glasenapp and Kosiek  applicants 
w ere not appointed to  a governm ent post (as teachers in a school) on the 
ground o f  their political convictions. They claimed that their non-appoint
m ent infringed their right o f  freedom o f information. The reason why they 
had not been appointed was that they had expressed certain extreme posi
tions. In those cases the Court held that the freedom o f inform ation was not 
infringed. These people had not been prohibited to express them selves as 
com m unist or nazi. Necessarily, governments may take opinions o f people 
into account for their appointment. Someone who has expressed anti-military 
ideas will not be appointed in a high military office. A Protestant will not be 
appointed in the Rom an Catholic church. Equally, a notorious com m unist 
w ill not be appointed in a position where the governm ent fears that the 
com munist ideas may influence little children. The Court found no violation 
in Glasenapp and Kosiek  on the ground that the cases did not concern free
dom  o f  inform ation but appointm ent into government service and appoint
m ent in  governm ent service is not covered by the Convention. Also, in our 
present exam ple a non-appointm ent o f  the black person concerns the 
appointm ent into governm ent service rather than the private life o f  those 
persons.

A stronger basis m ay be found in A rticle 3 o f  the Convention. N ot 
appointing people solely on the ground o f the colour o f  their skin may be 
considered degrading treatment. In some way the non-appointment suggests 
that people with a particular colour o f  skin are o f  lesser value. This should be 
seen as degrading. The lawyer o f  our black candidate should bring a case 
under Article 3 o f  the Convention. So far, there is no case-law supporting or 
weakening such a claim.

This leads us to the question whether discrimination is prohibited only in 
the case o f  a governm ental act, or also w hen authorities have to make a
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choice based on an act o f individuals. Assume, a couple wants to divorce. 
Both claim  parental rights over their children. Assume that both parents are 
equally suitable to care for the children. A court m ust decide to whom 
parental rights are granted. On what basis should the court decide if  it is not 
permitted to take account o f  sex (preference to the mother when the children 
are young), race, colour, language (one o f  the parents speaks an aw ful 
dialect), religion (one o f  the parents is m em ber o f  a sect w hich drastically 
restricts the rights o f children), political or other opinion (one o f  the parents 
is a neo-nazi), national or social origin, association with a national m inority 
(one o f  the parents belongs to a m inority which is generally detested and 
socially discriminated against), property (one parent is rich, the other poor), 
birth or other status?

In the case o f  H offm ann  86 the Austrian Courts had found both divorced 
parents equally able to educate their children. They finally gave the children 
to the father on the ground that the m other was a Jehovah’s w itness which 
may have some drawbacks for the children. Both the Com m ission and the 
Court found, by a rather narrow majority, that this was discrimination on the 
ground o f  religion with respect to the m other’s fam ily life. It should be 
doubted whether this is correct.

A law providing that all children o f  Jehovah’s W itnesses should be taken 
into care would clearly be discriminatory on the basis o f  religion and would 
therefore infringe Article 14 in relation to Article 8. The situation is different, 
however, when the initiative for breaking up family life o f  children is not 
taken by the government but by the parents them selves. By separating the 
parents make it necessary that the bond between the children and one o f  the 
parents must be broken. If  in this situation a court makes a choice between 
the parents it necessarily has to base this choice on some arguments. Article 
14 prohibits any ground o f  discrimination. Does this m ean that the court’s 
decision to award the children to either parent cannot be founded on any 
reasons? Probably the answer should be that this is not a problem  o f discrim 
ination. The preference given by national courts for one parent over the other 
is an evitable consequence o f the separation initiated by the parents them 
selves. One cannot blame the judge for making a choice.

A good solution is offered in the dissenting opinion o f  judge M ifsud 
Bonnici. In his opinion Article 8 is not at all applicable. This Article prohibits 
interference by a public authority w ith the exercise o f  the right o f  on e’s 
private and family life, home and correspondence. In a situation like the one 
in Hoffmann the government did not interfere at all. One should distinguish 
in terference  from intervention. Interference requires an initiative o f  the 
authorities. In Hoffmann there was no such initiative. There was an interven
tion by the Court at the initiative o f the parents who divorced. As Article 14

86 Judgment of 23 June 1993, Hoffmann, ECHR Series A, No. 255 C.
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is only applicable to discrim ination w ith respect to the enjoym ent o f  the 
rights and freedoms set forth in the Convention the Article should not have 
been applied at all in  Hoffmann as there was no interference w ith any 
Convention right.87

The m ore restrictive applicability o f  A rticle 14 follow ing from  the 
reasoning o f  judge M ifsud Bonnici may also help in other cases. This does 
not mean, however, that judges m ay base their decision on any argument. 
O ther human rights have to be taken into account.

Even if  we allow the courts a large freedom to assign children to either 
parent the choice m ay not be based on race. It may happen that a black 
m other and a white father have a black and a white child. A court decision 
that the black child should be with the black mother and the white child with 
the white father w ould im plicitly say that a black mother is less able to edu
cate a white child and a white father is less able to educate a black child. This 
is a form  o f racial discrimination which should not be accepted. For the in te
gration o f  races one can equally well plead for assigning the white child to 
the black m other and the black child to the white father. There is no proof 
that this would necessarily be to the detriment o f the children.

I f  we follow  B onnici’s reasoning, Article 14 should not be applied. As 
there is no government interference there would be not any right or freedom 
o f the Convention applied in a discriminatory way. Still, the case o f  racial 
discrim ination could be held contrary to the Convention as being degrading 
treatment and therefore infringing Article 3. Further reference to Article 14 is 
then not necessary, degrading treatm ent being prohibited under all circum 
stances.

W hatever reasoning is followed a clear and ever lasting indication o f  the 
scope o f  A rticle 14 is im possible. Like all other A rticles its application 
depends on moral and cultural convictions. To take just one example, assume 
that parents divorce and that the mother remarries another man and that the 
father starts living together with another man in  a homosexual relationship. 
Could this be an argument for assigning the children to the mother? Would it 
be bad for the children to be educated by a homosexual couple? If  we take 
account o f  the position  o f  the Com m ission in the case o f  the London 
lesbians88 one may expect that the Commission would justify  giving o f  the 
children to the m other in this kind o f  case. W hether that position is really in 
conformity with human rights depends to a large extent on the cultural op in
ion o f society. As long as homosexuality is not fully accepted the society will 
justify  preference to the ‘norm al’ family relationship with the mother over 
the ‘abnorm al’ family relationship o f  the father.

87 See the dissenting opinion of Judge Mifsud Bonnici, ECHR Series A, No. 255, 66-7.
88 Application No. 14753/90, see above, comment to Article 12.
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Article 15, Derogation in Time of Emergency

1. In time o f  war or other public emergency threatening the life o f  the nation 
any High Contracting Party may take measures derogating from  its ob li
gations under this Convention to the extent strictly required by the ex i
gencies o f  the situation, provided that such measures are not inconsistent 
with its other obligations under international law.

2. No derogation from  Article 2, except in respect o f  deaths resulting from  
lawful acts o f  war, or from  Articles 3, 4 (paragraph 1) and 7 shall be 
made under this provision.

3. A ny High Contracting Party availing itse lf o f  this right o f  derogation  
shall keep the Secretary General o f  the Council o f  Europe fu lly  inform ed  
o f  the measures which it has taken and the reasons therefor. I t  shall also 
inform the Secretary G eneral o f  the Council o f  E urope when such  
measures have ceased to operate and the provisions o f  the Convention  
are again being fu lly  executed.

Submission 29

The only im portant question with respect to this Article is w hether we 
can decide for ourselves when there is a public emergency. I f  we can, 
then we can derogate from most obligations w henever we consider this 
useful. I f  our decision will be subject to review  by the Court or by the 
Committee o f  M inisters application will be more difficult. The G overn
ment intend to make a declaration explaining that they read Article 15 as 
meaning that they themselves are fully sovereign in deciding w hen there 
is a public emergency threatening the life o f  the nation.

Public Emergency

Article 15 perm its the participating States to derogate from m ost o f  their 
obligations under the Convention in case o f public emergency. The Article is 
rather strict. N ot only m ust the em ergency be o f  such a character that it 
threatens the life o f  the nation, but also are only those derogations perm itted 
which are strictly required by the exigencies o f the situation.

Article 5 paragraph 3 requires that an arrested person m ust be brought 
prom ptly  before a judge or other officer authorized by law. In Brogan  the 
Court had found a violation o f the notion ‘prom ptly’ in a case where a person 
had been detained for 4 days and 6 hours before he was brought before a
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judge .89 Considering that they required the possibility o f detaining a person 
for 7 days before bringing him  before a judge the United Kingdom G overn
m ent inform ed the Secretary General o f the Council o f  Europe that they had 
availed them selves o f the right o f derogation conferred by Article 15 para
graph 1 to the extent that the national act allowing 7 days m ight be inconsis
tent w ith the obligation posed by Article 5 paragraph 3 o f the Convention.90 
It was clear that the situation in N orthern Ireland had not considerably 
changed after Brogan. Two questions arose: (1) D id the U K  Governm ent 
have full discretion to invoke Article 15 whenever they considered necessary 
to  do so or is their opinion subject to revision by the European Court o f 
H um an Rights? (2) W as A rticle 15 correctly invoked or was the Article 
abused in order to circumvent the Brogan judgm ent? Confronted with these 
questions the Court held:

The Court recalls that it falls to each Contracting State, with its responsibility for 
‘the life of [its] nation’, to determine whether that life is threatened by a ‘public 
emergency’ and, if so, how far it is necessary to go in attempting to overcome the 
emergency. By reason of their direct and continuous contact with the pressing 
needs of the moment, the national authorities are in principle in a better position 
than the international judge to decide both on the presence of such an emergency 
and on the nature and scope of derogations necessary to avert it. Accordingly, in 
this matter a wide margin of appreciation should be left to the national authorities 
(see the judgment of 18 January 1978, Ireland v. the United Kingdom, ECHR 
Series A No. 25, 78-9, paragraph 207).
Nevertheless, Contracting Parties do not enjoy an unlimited power of apprecia
tion. It is for the Court to rule on whether inter alia the States have gone beyond 
the ‘extent strictly required by the exigencies’ of the crisis. The domestic margin 
of appreciation is thus accompanied by a European supervision {ibid.). At the 
same time, in exercising its supervision the Court must give appropriate weight to 
such relevant factors as the nature of the rights affected by the derogation, the 
circumstances leading to, and the duration of, the emergency situation 91

The Court accepted the submission o f  the U K  Government that the situation 
in  N orthern Ireland has always required a possibility to detain persons for a 
period up to 7 days but that the government had not considered it necessary 
to invoke Article 15 because o f  their supposition that Article 5 perm itted 
such a period. The Court therefore accepted that the derogation lodged by the 
U K  satisfied the requirement o f  Article 15.

The case o f  Brannigan and M cBride demonstrates that derogations under 
A rticle 15 are supervised by the European Comm ission and Court. States 
have a wide m argin o f appreciation, but this margin cannot be unlimited.

89 Judgment of 29 November 1988, Brogan, ECHR Series A, No. 145 B, in particular paras. 
57-62.

90 For the text of the derogation see judgment of 26 May 1993, Brannigan and McBride, 
ECHR Series A, No. 258 B, 46, para. 31.
Ibid. , para. 43.91
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Article 16, Restriction on Political Activities of Aliens

Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High 
Contracting Parties from  imposing restrictions on the po litica l activity o f  
aliens.

Submission 30

As all hum an activities are o f  a political nature this A rticle perm its 
unlimited discrimination against aliens. Furthermore, the question o f  who 
is an alien is to be decided by our own law. The Convention does not 
prevent us from  providing that everybody who does not support our 
Government is to be considered an alien.

Nationality

So far there is no better definition o f  ‘alien’ than ‘non-national’. This may 
not be fully satisfactory. In the field o f  private and family law the Court has 
differentiated the notion ‘alien’ in the sense that some foreigners are more 
alien than others (see second generation immigrants under Article 8). E spe
cially when an alien has lived in the country for all his life it may be doubted 
w hether the formal rule o f  nationality should play a decisive role for the 
application o f  fundamental human rights. A nother problem  may be that in 
some States (e.g. Turkey) nationals can be deprived o f  their nationality. This 
indeed offers a possibility for abuse by first denationalizing people and sub 
sequently prohibiting them  from participating in political activities. So far, 
however, no such abuses have been claimed. The Parliamentary Assem bly o f  
the Council o f  Europe recom mended strengthening the political rights and 
the position o f aliens, especially at the local level.92

Article 17, Prohibition of Abuse of Rights

N othing in this Convention may be interpreted as im plying fo r  any State, 
group or person any right to engage in any activity or perform  any act aim ed  
at the destruction o f  any o f  the rights and freedom s set forth  herein or at their 
limitation to a greater extent than is provided fo r  in the Convention.

92 Recommendation 799 (1977) of the parliamentary Assembly of the Council of Europe. 20 
YB (1977) 78, 80.
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Submission 31

There is little case-law  on Article 17. In a case concerning the German 
com munist party the Commission held that it is up to the German federal 
court to decide on the constitutionality o f  a political party.93 Based on 
that precedent our constitutional court (which is loyal to the party) may 
prohibit political parties which aim at changing our political system.

Prohibition o f  Political Parties

It is true that the European Com m ission o f  H um an Rights accepted the 
G erm an decision that the German Comm unist Party was anti-constitutional 
and was therefore dissolved. Continuation o f  its activities was forbidden and 
its property was confiscated.94 It is not true, however, that the Commission 
left full discretion to the German Government. In the Com m ission’s decision 
o f  20 July 1957 it carefully scrutinized the reasoning o f  the German Consti
tutional Court. Only after agreeing w ith this reasoning it declared the case 
inadm issible. As the European Court o f  Hum an Rights was not yet consti
tuted (the condition o f  Article 56 o f  the Convention was fulfilled only on 3 
September 1958) the case could not be referred to the Court.

Activities o f  Individuals

Individuals who aim  at the destruction o f  particular human rights m ay not 
invoke the Convention to support their illegal activity. However, the other 
provisions o f  the Convention remain applicable to them .95 This means that 
they may lose their right to freedom o f expression whilst the other provision 
o f  the Convention, such as Articles 3, 5 and 6 remain applicable to them.

It may be submitted that Article 17 should be applied w ith reticence and 
that both Com m ission and Court should carefully supervise its application. 
O pposition is an essential element o f  our democracy and governments may 
be too easily inclined to consider its activities as aiming at the destruction o f 
fundamental rights.

Article 18, Limitation on Use of Restrictions on Rights

The restrictions perm itted  under this Convention to the said rights and fr e e 
dom s shall not be applied fo r  any purpose other than those fo r  which they 
have been prescribed.

93 Commission, decision of 20 July 1957, No. 250/57, 1 YB, 222-5.
94 Decision of the German Constitutional Court of 17 August 1956, 5 Entscheidungen des 

Bundesverfassungsgerichts (1956) 163.
95 Judgment of 1 July 1961, Lawless, ECHR Series A, No. 3, 45, para. 7.
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Subm ission 32

As all restrictions are prescribed for w ide and vague purposes, such as 
public policy  and the rights o f  others -  w hich in our subm ission include 
the right o f  our governm ent -  the A rticle w ill not cause any difficulties.

A buse o f  Pow ers

Several A rticles o f  the C onvention do not perm it restrictions. R estrictions are 
expressly allow ed to A rticles 8-11. It is, o f  course, possible that governm ents 
apply these restrictions for a purpose other than that for w hich they have been 
prescribed. U sually such abuse o f  pow er will be difficult to defend under the 
p rov ision  tha t the restric tion  m ust be necessary  in a dem ocratic  society. 
O bviously, such necessity m ust be dem onstrated for the purpose prescribed. 
The legality o f  the restrictions is not affected i f  the governm ent has purposes 
other than the legitim ate one in  addition to the legitim ate purpose.

A ccording to the Com m ission, A rticle 18, like A rticle 14 o f  the C o n v en 
tion, does not have an autonom ous role. It can be applied only in  conjunction 
w ith another article o f  the C onvention.96 Like in the case o f  A rticle 14 that 
other A rticle need not be infringed.

A rticle 18 has been invoked a num ber o f  tim es, but never has an applicant 
succeeded in dem onstrating that a governm ent had applied restric tions for a 
purpose other than that for w hich the restriction had been prescribed.

Article 25, The Right of Individual Petition

1. The C om m ission m ay rece ive  p e titio n s  a d d ressed  to the S ecre ta ry  
G eneral o f  the Council o f  E urope fro m  any person , non-governm en ta l 
organization or group o f  individuals claim ing to be the victim  o f  a v io la 
tion by one o f  the H igh C ontracting Parties o f  the rights se t fo r th  in this 
Convention, p ro v id ed  that the H igh C ontracting P arty  against which the 
com plain t has been lodged  has declared  tha t it recognizes the co m p e
tence o f  the Com m ission to receive such p e titio n s . Those o f  the H igh  
C ontracting Parties who have m ade such a declaration undertake no t to 
hinder in any way the effective exercise o f  this right.

2. Such declarations m ay be m ade fo r  a specific period.

3. The declarations sha ll be deposited  w ith the Secretary G eneral o f  the  
C ouncil o f  E urope  w ho sh a ll transm it cop ies th e re o f to the H igh  
Contracting Parties and publish  them.

96 Report of the Commission on Application No. A ll  1/71, Kamma v. the Netherlands, 1 DR 
4, at 9.
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4. The Com m ission sha ll only exercise the pow ers p ro v id ed  fo r  in this A r ti
cle when a t least s ix  H igh Contracting Parties are bound by declarations 
m ade in accordance with the preced ing  paragraphs.

Subm ission 33

The second part o f  the first sentence (from  ‘p ro v id ed ’) w ill d isappear 
afte r the entry into force o f  the E leventh  Protocol. All M em bers o f  the 
Council o f  Europe have accepted the right o f  individual petition  and new  
parties to the C onvention are required to do likew ise. Therefore, it seem s 
im practical to  accept the C onvention w ithout accepting the right o f  in d i
vidual petition . The G overnm ent, how ever, in tend to lim it the ir a cc ep 
tance o f  the right o f  individual petition  to persons over the age o f  18 and 
to  exclude convicted  prisoners and people outside our territory from  this 
right.

Som eth ing  is B etter than Nothing?

I f  a State is unw illing  to  accept the right o f  individual petition  for its entire 
population, or, for that m atter, i f  a State is unw illing to accept the Convention 
at all for its entire population, w ould it then be acceptable to allow  that State 
to  accept obligations only for part o f  its population? Som ething is better than 
nothing. W ith  respect to  reservations A rticle 64 o f  the C onvention is clear. 
R eservations o f  a general character are not perm itted  and other reservations 
only  to  the extend that any law  then in  force is not in conform ity w ith a p a r
ticu lar p rovision  o f  the C onvention. For exam ple, w hen N orw ay ratified  the 
C onvention  in  1951, A rticle 2 o f  the N orw egian  constitu tion p rovided  that 
Jesu its  w ould  no t be to lera ted  in  N orw ay. A ccordingly , N orw ay m ade a 
re se rv a tio n  to  A rtic le  9. S ubsequently , the N orw eg ian  constitu tion  w as 
am ended and the reservation w as w ithdraw n in  D ecem ber 1956.97 This is the 
k ind  o f  reservation  the drafters o f  the C onvention had in  m ind. W ithout the 
possib ility  o f  a reservation  N orw ay could have adhered to the C onvention 
only m any years later than it actually did. The prohibition o f  reservations o f  a 
general character m eans that the C onvention can not be accepted, for ex am 
ple, only for nationals, or not for Jews. O bviously, such kind o f  reservations 
w ou ld  to ta lly  underm ine the pu rpose  o f  the C onvention . The adagium  
‘som ething is be tte r than  n o th in g ’ does not apply to the C onvention. The 
E uropean C ourt o f  H um an Rights held in D ew eer  that ‘in the area o f  hum an 
rights he w ho can do m ore cannot necessarily do less’.98 A cceptance for only

97 See European Commission on Human Rights, documents and petitions 1955-1956-1957 
(Vol. I of the Yearbooks) 41,42.

98 Judgment of 27 February 1980, Deweer, ECHR Series A, No. 35, para. 53.
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part o f  the popu la tion  w ould  in  itse lf  be a d iscrim ination  co n tra ry  to  
fundam ental hum an rights. European States are under considerable pressure 
to  participate in the Convention. A llow ing a h a lf  hearted participation w ould  
considerably w ater dow n the m oral obligation to fully participate.

W hen Turkey accepted the right o f  individual petition  (under A rticle 25) 
and the com petence o f  the C ourt (under A rticle 26) it m ade a num ber o f  
reservations to these acceptances, am ong these the reservation that the accep 
tances w ould  apply  only to  acts or om issions o f  the public  au thorities in 
Turkey perform ed w ithin the boundaries o f  the territory to w hich the C o n sti
tu tion  o f  the R epublic o f  Turkey is a p p lic a b le ."  The T urk ish  declara tion  
triggered an extensive discussion on the question w hether restrictions ratione 
loci or ratione m ateriae  w ere perm issib le. F inally  the C ourt dec ided  in 
Loizidou  that the restrictions ratione loci attached to T urkey’s A rticle 25 and 
A rticle 46 declarations are in v a lid .100 A declaration excluding the righ t for
e.g. children or prisoners to bring an application under the C onvention w ould  
be void for sim ilar reasons. In Loizidou  the Court held that the Turkish decla
rations w ere valid  acceptances o f  the C om m ission and the C ourt bu t had  to 
be interpreted as not-restricted.101

In Loizidou  the Court accepted restrictions ratione tem poris on the ground 
o f  A rticle 46 paragraph 2, w hich provides that the declarations accepting the 
jurisdiction o f  the Court m ay be for a specified period. This lead to  a problem  
in M ansur , because o f  the fact that Turkey recognized the com petence o f  the 
Com m ission under A rticle 25 and that o f  the C ourt under A rticle 46 at d iffe r
ent d a te s .102 M r M ansur w as detained pending trial from  5 N ovem ber 1984 
to  1 July 1991. He com plained under A rticle 5 paragraph  3 that he w as not 
tried w ithin a reasonable time, nor released pending trial. H e also com plained 
under A rticle 6 that he w as not heard w ith in  a reasonable tim e. Turkey had  
accepted the right o f  individual petition on 28 January 1987 only w ith respect 
to facts, including judgm ents, w hich occurred subsequent to that date. The 
C om m ission  therefore could  take account only  o f  the period  betw een  28 
January  1987 and the judgm ent o f  the first instance court on 19 February  
1991 for the detention on rem and and the period  betw een 28 January  1987 
and the final judgm ent o f  30 April 1991 for the length o f  proceedings. Taking 
account o f  the situation w hen the period under its control started (one could 
p resum e that p reparations had been  m ade before 28 January  1987) the 
C om m ission considered a period o f  over 4 years too long and found a v io la 
tion o f  both A rticle 5 paragraph 3 and A rticle 6 paragraph 1.

99 For the text of the Turkish Declaration see judgment of 23 March 1995, Loizidu, ECHR 
Series A, No. 310, paras. 15, 25 and 27.

100 Ibid. , para. 99.
101 Judgment of 23 March 1995, Loizidou (preliminary objections), ECHR Series A, No. 310, 

para. 97.
Judgment of 8 June 1995, Mansur, ECHR Series A, No. 319 B.102
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T urkey  had accepted the com petence o f  the C ourt on 22 January 1990, 
also only  w ith  respect o f  facts, including judgm ents, w hich occurred after 
th a t date. The T urk ish  G overnm ent subm itted  that the C ourt could  take 
account only o f  the period  betw een 22 January 1990 and 19 February 1991 
fo r A rticle 5 paragraph  3 and the period  betw een 22 January  1990 and 30 
A pril 1991 for A rticle 6 paragraph 1. B oth periods w ere then w ell w ithin the 
tim e lim its norm ally accepted under those Articles.

B efore the C ourt the representative o f  the Com m ission pleaded that under 
the C onvention  the C om m ission  estab lished  the facts and the C ourt m ust 
ju d g e  w h eth er these  facts are in  accordance w ith  the C onvention . The 
C onvention  system  w ould  be upset i f  the C ourt w ould judge on other facts 
than  those w hich have been before the Com m ission. In his opinion, therefore, 
the restric tion  in  the Turkish  declaration under A rticle 46 could not be fully 
accepted. The C ourt should  judge  w hether the tim e periods p leaded  before 
the C om m ission  w ere ju stified  under the C onvention .103 The C ourt did not 
fo llow  this subm ission. It took  account only o f  the periods o f  tim e after the 
T urkish  acceptance o f  the com petence o f  the Court (22 January 1990), H o w 
ever, the C ourt took  account o f  the fact that on that date the applicant had 
b een  in  custody  a lready  for m ore than  five years and that therefore the 
p ro ceed in g s shou ld  have been  fin ished  m ore speedily . It accep ted  the 
C om m ission’s conclusion that A rticle 5 paragraph 3 and A rticle 6 paragraph 
1 w ere breached. The decision is no t fully satisfactory. H ad the final ju d g 
m ent o f  M a n su r  been  one year earlier, the C o u rt’s reasoning w ould  have 
m eant that the C ourt could take account only o f  the period  o f  some m onths 
w h ich  cou ld  have resu lted  in  the C ourt concluding  d ifferen tly  from  the 
C om m ission not on the ground that it w anted to overrule the Com m ission but 
on the ground that it considered different facts.

Subm ission 34

C om plaints can be lodged only by the victim s  o f  a v iolation. O ur State 
in terprets th is no tion  strictly . N o others than those w hose righ ts have 
been  directly and individually effected will be adm itted to bring a petition 
before the Com m ission.

Victim

T he C om m ission  has nev er been  p articu la rly  strict in defin ing  vic tim s. 
A lready in 1956 it accepted that close relatives or even th ird  persons m ay be 
ind irect victim s o f  a v io la tio n .104 Com plaints against law s in  general w ill,

103 Text quoted in Henry G. Schermers, Opera Patris, Vol. VI or VII (not yet published).
104 Application No. 100/55, 1 YB (1955-1957) 162, 163.

■
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however, be declared inadm issible. I f  an applicant dies his next o f  kin m ay be 
perm itted  to  continue the application. In cases concern ing  A rtic le  2 the 
C om m ission  accep ted  com pla in ts  by  the w id o w ,105 the s is te r ,106 the 
paren ts107 and, in the case o f  abortion by the prospective fa th e r,108 but it 
refused  to  consider an app lica tion  by a person  not connected  w ith  the 
v ic tim .109

W ith respect to the other A rticles the right o f  a close relative to bring an 
app lica tion  on b eh a lf  o f  a deceased  v ic tim  depends on the question  o f  
w hether they them selves can be considered (indirect) victim s. This w ill be 
the case w hen in some w ay or another interests o f  the relative are affected, be 
they  financial (the inheritance) or m oral (such  as the repu ta tion  o f  the 
fa m ily 110). U ntil 1982 the C om m ission used to  com ply w ith  requests for 
continuation, but thereafter it becam e stricter, requiring a personal interest o f  
the successor.111 It refused to accept a num ber o f  h e irs .112 The C ourt is only 
rarely  confronted w ith this question as not adm itted  heirs have no righ t o f  
appeal to  the Court. In  the case o f  X  v. F rance  the C ourt ind icated  that it 
w ishes to follow  a m ore lenient policy than the C om m ission.113 

This subsequently m oved the Com m ission to greater tolerance.
The restric tion to  victim s m ay cause a problem  w ith  respect to in terest 

groups, such as a bar association, or associations o f  doctors or dentists. In 
som e States such associations are en titled  to act in  the in terest o f  th e ir 
m em bers. There a com plaint that, for exam ple, the freedom  to im part in fo r
m ation o f  the profession is restricted or that a governm ental m easure prevents 
the profession from  peacefu lly  enjoying their possessions, can be brought 
before the national courts by the association. In other States such action m ust 
be brought by an individual who personally  suffered from  the infringem ent. 
This leads to inequality. I f  it is possible under national law  that the p ro ceed 
ings are brought by an association then very likely it w ill be brought by the 
association. The association will then exhaust dom estic rem edies but w ill be 
declared inadm issible in Strasbourg because it is not a v ictim  itself. I f  sub-

105 Application No. 2758/66, decision of 21 May 1969, 30 CoD 11; 12 YB 174; Application 
No. 9360/81, decision of 28 February 1983, para. 3, 32 DR 211, at 213.

106 Application No. 9360/81, decision of 28 February 1983, para. 12, 32 DR 211, at 214.
107 Application No. 9833/82, decision of 7 March 1985, 42 DR 53, at 54; Application No.

11257/84, decision of 6 October 1986,49 DR, 213.
108 Application No. 8416/79, decision of 13 May 1980, 19 DR 244, at 248.
109 Application No. 742/60, decision of 28 July 1961,4 YB 296, at 298.
110 See, e.g., Application No. 10300/83, decision of 12 December 1984, 40 DR 180, at 187* 

82.
111 See T. Zwart, The Admissibility o f  Human Rights Petitions (1994) 84-7.
112 See, e.g., Application No. 8261/78, report of 9 October 1982, 30 DR 5; Application No. 

9502/81, decision of 13 July 1983, 34 DR 102; Application No. 10308/83, report of 7 
March 1984, 36 DR 236; Application No. 1-3--/83, decision of 12 December 1984, 40 DR 
180, at 187. See H.G. Schermers (ed.), The Influence o f  the European Commission o f  
Human Rights, Mordenate College, Publication No. 1 (1992) 7.

113 X v. France, ECHR Series A, No. 234, 89, para. 26. See also Zwart, supra note 111, at 86
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sequently  a m em ber o f  the association raises the problem  in S trasbourg he 
m ay be declared  inadm issib le on the ground that he has not exhausted  the 
dom estic rem edies. I f  national proceedings require an individual to  act then 
very likely the association will support one o f  its m em bers in  the action. That 
m em ber w ill then have exhausted dom estic rem edies and will find no p a rtic 
u la r barrie r w hen applying to the S trasbourg institu tions. In practice, the 
problem  w ill be solved i f  the Com m ission accepts that the individual m em ber 
o f  the association  w ho lodged the com plaint in Strasbourg did not have to 
exhaust dom estic rem edies w hen the association had already done so. A rticle 
27 o f  the C onvention requires the exhaustion o f  dom estic rem edies according 
to  the generally  recognized rules o f  international law. These rules contain the 
exception  that rem edies need  not be exhausted w hen they are not effective. 
W hen the application has already been rejected  by the dom estic courts in a 
case against the association the individual w ill no longer have any effective  
rem edy before the sam e national courts. The Com m ission, therefore, should 
adm it an ind iv idual m em ber o f  an association  as a v ictim  even w hen the 
national rem edies have been exhausted by the association itself. Thus it can 
prevent a discrepancy betw een victim s from  different national legal systems.

P oten tia l Victim

P revention  is better than cure. M ay one lodge a com plaint in Strasbourg in 
order to preven t violation o f  the Convention?

The C ourt accepted the notion o f  potential victim  in the case o f  Klass. M r 
K lass suspected that his telephone was tapped by the authorities but he could 
not obtain any confirm ation. W hen his case was pending before the European 
C ourt o f  H um an R ights the G erm an G overnm ent officially declared that his 
te lephone had never been tapped and that therefore he was no victim. Still, 
the C ourt accepted his application on the ground that the possibility  o f  his 
te lephone being  tapped  already effected  his rights under A rticle 8. In the 
stric t sense o f  the w ord M r K lass w as not a potential v ictim  on the ground 
tha t his te lephone m ight be tapped in the future, but an actual v ictim  in the 
sense that he could not freely use his telephone because o f  the existing risk  o f  
tapp ing .114

A potential victim  w as M r Soering. H e w as in England w hen the A m eri
can authorities requested his extradition. He claim ed that after extradition he 
w ould  be on deathrow  in the U SA . By extra-diting h im  the UK G overnm ent 
w ould  subject him  to inhum an treatm ent, w hich  meant that the extradition 
itse lf  w ould  be inhum an and contrary to  A rticle 3. The C ourt accepted that 
extrad ition  to a p lace w here a person  risks serious infringem ent o f  hum an 
rights is inhum an treatm ent. Soering was accepted as a victim  even though no

114 Klass, supra note 81, in particular paras. 30-8.
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violation o f  a hum an right had actually taken place y e t .115 M any other cases 
have been brought before the C om m ission by applicants w ho claim ed that 
extradition or expulsion to a particular country w ould be inhum an treatm ent. 
Several o f  these cases have been declared  adm issib le and in  a num ber o f  
cases the expulsion order was w ithdraw n by w ay o f  friendly settlem ent.

The C om m ission does not seem  quite consistent w ith respect to  potential 
victim s in  cases o f  length o f  proceedings. It som etim es happened that a court 
postponed further discussion o f  a case for several years. A pplicants m ay then  
com plain that they w ill not have a court decision w ith in  a reasonable tim e. 
Som etim es the C om m ission (Second Cham ber) accepted that the p o s tp o n e
m ent w ill cause an infringem ent o f  A rticle 6 and on that ground declared the 
case adm issib le .116 In other cases, how ever, the C om m ission considered  the 
possibility  that the judge m ay later overrule his p rio r decision and decide the 
case earlier. Therefore, it refused to accept an infringem ent o f  the C onvention 
before the reasonable tim e had actually been passed.

Interim  M easures

The acceptance o f  potential victim s underlines the need for interim  measures. 
U nlike m ost national and international courts the C om m ission has no pow er 
to  order States to  take in terim  m easures. Expulsion  and ex trad ition  fo llow  
usually  soon after the expulsion or extradition  order has been  taken. A p p li
cants have barely the tim e to  bring an application before the C om m ission by 
telephone or by fax. H ardly ever w ill the Com m ission have sufficient tim e to 
consider the case before the date o f  expulsion or extradition. In such cases 
the Com m ission needs a possibility to request the State to postpone expulsion 
or extradition until the case has been studied. To provide for som e possib ility  
o f interim  m easures, the Com m ission provided in  its rules o f  procedure (Rule 
36):

The Commission, or when it is not in session, the President may indicate to the 
parties any interim measure the adoption of which seems desirable in the interest 
of the parties or the proper conduct of the proceedings before it.

In  the case o f  Cruz Varas the C om m ission claim ed that the last sentence o f  
A rticle 25, paragraph 1, in  w hich States undertake not to  h inder in  any w ay 
the effective exercise o f  the right o f  individual petition, w ould be infringed i f  
a State does not accept such an in terim  m easure. The C ourt re jec ted  th is 
claim  by a m ajority o f  10 votes to 9. The majority held that in  the absence o f  
a provision in  the C onvention interim  m easures provided in the rules o f  p ro 
cedure cannot be considered to  give rise to  a b inding ob ligation  on the

115 Soering, supra note 13.
116 See, e.g., Application No. 239Q6/94.
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C ontracting S ta tes .117 States are therefore not bound by the indication o f  the 
C om m ission under its Rule 36. In practice, how ever, States norm ally com ply 
w ith the indication.

Article 26, Exhaustion of Domestic Remedies, Time Limit

The C om m ission m ay only dea l with the m atter a fter a ll dom estic rem edies  
have been exhausted , according to the generally recognized rules o f  in terna
tional law, and  within a p er io d  o f  six m onths fro m  the date on which the f in a l  
decision was taken

Subm ission 35

A s w e know  our legal system  best, it is for our State to decide w hether 
the dom estic rem edies have been properly exhausted.

E xhaustion o f  D om estic Rem edies

The C ourt does not agree w ith this subm ission. In Akdivar  it held:

In the area of the exhaustion of domestic remedies there is a distribution of the 
burden of proof. It is incumbent on the Government claiming non-exhaustion to 
satisfy the Court that the remedy was an effective one available in theory and in 
practice at the relevant time, that is to say, that it was accessible, was one which 
was capable of providing redress in respect of the applicant’s complaints and 
offered reasonable prospects of success. However, once this burden of proof has 
been satisfied it falls to the applicant to establish that the remedy advanced by the 
Government was in fact exhausted or was for some reason inadequate and inef
fective in the particular circumstances of the case or that there existed special 
circumstances absolving him or her from the requirement... One such reason may 
be constituted by the national authorities remaining totally passive in the face of 
serious allegations of misconduct or infliction of harm by State agents, for exam
ple where they have failed to undertake investigations or offer assistance. In such 
circumstances it can be said that the burden of proof shifts once again, so that it 
becomes incumbent on the respondent Government to show what they have done 
in response to the scale and seriousness of the matters complained of.
The Court would emphasize that the application of the rule must make due 
allowance for the fact that it is being applied in the context of machinery for the 
protection of human rights that the Contracting Parties have agreed to set up. 
Accordingly, it has recognized that Article 26 must be applied with some degree 
of flexibility and without excessive formalism.118

117 J u d g m e n t  of 20 March 1991, Cruz Varas, ECHR Series A, No. 201, in  particular paras. 
56,90,97-103.

118 Judgment of 16 September 1996, Akdivar, paras. 68, 69. The Akdivar case was not avail - 
able during the Summer Course of 1996. However, the Commission’s report in this case 
which was available was n o t fundamentally different.
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The tw o requirem ents o f  A rticle 26 are interconnected. The ordinary rem e
dies m ust be exhausted. Extra-ordinary rem edies such as an appeal w hich is 
under national law  not perm itted or a request for revision do not count. They 
therefore do not reopen the period o f  six m onths. A n applicant w ho in tro 
duces a non perm itted  rem edy and applies to the C om m ission  w ith in  six 
m onths after the rejection o f  this rem edy will be out o f  tim e if  by that tim e 
the six m onths afte r the exhaustion  o f  the norm al rem edies have passed  
(w hich usually w ill be the case).

D om estic rem edies have not been exhausted i f  the national procedural 
requirem ents w ere not fulfilled. W here a national rem edy has been rejected  
because o f  its institution run out o f  tim e, or w here a rem edy has been  in tro 
duced to the national court w ithout the requested  paym ent o f  a fee or w ith  
any other procedural fault, then the rem edy has not been properly exhausted. 
In this respect, the C om m ission could not be flexible because otherw ise the 
aim  o f  exhaustion, that national courts can p ronounce them selves on the 
issue, could be frustrated.

Article 27, Further Admissibility Criteria

1. The Com mission shall no t deal with any petition  subm itted  under A rtic le  
25 which:

a) is anonymous, or

b) is substantially the sam e as a m atter which has already been exam ined  
by the C om m ission  or has a lready  been su b m itte d  to a n o th er  
p ro ced u re  o f  in terna tiona l investiga tion  or se ttlem en t a n d  i f  it 
contains no relevant new information.

2. The Com mission shall consider inadm issible any petition  subm itted  under  
A rticle 25 which it considers incom patib le w ith the p ro v is io n s  o f  the  
p resen t Convention, m anifestly ill-founded, or an abuse o f  the r igh t o f  
petition.

3. The Com mission shall reject any petition  referred to it which it considers  
inadmissible under Article 26.

Submission 36

E ven though Article 27 is addressed to  the Com m ission the G overnm ent 
is o f  the opinion that any decision o f  the Com m ission under this A rticle 
can be subject to control by the Court. This offers us a possib ility  o f  
appeal.
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C ourt Review  o f  Adm issibility

A ccording to the C om m ission its decision on adm issibility m ust be final. An 
applicant has no right o f  appeal to the C ourt w hen the C om m ission declares 
his application inadm issible. Therefore, it w ould be unfair to grant an appeal 
to  the o ther party  (the G overnm ent) w hen the C om m ission declares a case 
adm issible.

The C ourt is o f  the other opinion. Being full m aster o f  the interpretation 
o f  the C onvention it m ust have pow er to overrule the C om m ission’s adm issi
b ility  d ec isio n s  even  i f  it has no righ t to  overru le  its dec isions o f  
inadm issibility.

In m y opin ion  a d istinction  should  be m ade depending on the ad m is
sib ility  criterion  concerned. In m atters w hich do not concern the in terp re ta
tion  o f  the C onvention, such as the facts and the exhaustion  o f  dom estic 
rem edies, the C om m ission’s decision should be final, but in cases w here the 
C onvention m ust be interpreted, such as the question w hether an application 
is incom patible w ith its provisions, the Court m ust have a right o f  revision.

Substantia lly the Sam e

So far, the C om m ission has rejected applications only w hen the sam e ap p li
cant has subm itted the same application to another procedure o f  international 
investigation. Problem s m ay arise, how ever, w hen tw o applicants have the 
sam e com plain t and one o f  them  has subm itted  this com plaint to another 
procedure o f  international investigation. Is it correct, that the other then may 
com plain  under the E uropean C onvention? In principle, he m ust have this 
righ t w hen the tw o cases are fully separate. The m atter m ay be different 
w hen the applicants have the sam e law yer or w hen it is otherw ise obvious 
that they try  to obtain tw o different international judgm ents. Further case-law  
is necessary to clarify this issue.

M anifestly  Ill-F ounded

The notion ‘m anifestly  ill-founded’ has been developed into a technical term. 
It now  m eans tha t the m ajority  o f  the C om m ission is o f  the opinion that 
fu rther investiga tion  o f  the case cannot reveal any infringem ent o f  the 
C onvention. In practice, it frequently  happens that the Commission declares 
an app lication  m anifestly  ill-founded after a long d eb a te  and by m ajority  
decision.

This position  o f  the C om m ission  seem s the only  practical one. T he 
w orkload  o f  the C om m ission w ould be  m ultip lied  and m any m ore cases 
w ould have to be thoroughly investigated i f  any m em ber o f  the C om m ission 
could require further investigation o f any case.
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Article 28, Friendly Settlement

1. In the event o f  the Commission accepting a petition referred to it:

a. it shall, with a view to ascertaining the facts, undertake together with 
the representatives o f  the parties an examination o f  the petition and, i f  
need be, an investigation, fo r  the effective conduct o f  which the States 
concerned shall furnish  all necessary facilities, after an exchange o f  
views with the Commission;

b. it shall at the sam e time p lace  itse lf at the disposal o f  the parties  
concerned with a view to securing a friend ly  settlem ent o f  the matter 
on the basis o f  respect fo r  human rights as defined in this Convention.

2. I f  the Commission succeeds in effecting a fr ien d ly  settlem ent, it shall 
draw up a report which shall be sent to the States concerned, to the 
Committee o f  M inisters and to the Secretary G eneral o f  the Council o f  
Europe fo r  publication. This report shall be confined to a b r ie f statement 
o f  the fa c ts  and o f  the solution reached.

Submission 3 7

W henever the Comm ission has declared an application adm issible our 
Government will try to reach a friendly settlem ent in order to prevent 
publication o f  the Commission’s reports.

Friendly Settlement

The Strasbourg institutions have little power over the M em ber States o f  the 
Council o f  Europe. One o f the few means o f pressure is the threat to publish 
a negative report o f  the Commission on an infringem ent com m itted by a 
State. The possibility o f  the Commission to write a negative report and to 
publish infringements o f  M ember States is one o f  the few measures o f pres - 
sure available. Therefore, it is o f  great importance that the prelim inary d is 
cussions in the Commission rem ain secret. Is a friendly settlem ent reached 
then the report will be short and will not reveal all findings o f  the C om m is
sion.

Ascertaining the Facts

Article 28 provides that facts will be ascertained after an application has been 
declared admissible. In practice, this proves to be impossible. For deciding 
whether an application is manifestly ill-founded or not, the Commission has 
to know the facts. In practice, therefore, most facts are ascertained before the
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decision on admissibility. After declaring a case admissible the Commission 
may then draft a report under Article 31 without further investigation o f the 
facts. Parties are requested to offer their opinion on friendly settlement and 
they may add further arguments to the case. But w hen no friendly settlement 
is reached the Commission will write a final report without further investiga
tion.

III. Protocols to the Convention

Submission 38

To the Convention eleven protocols have been added. Four o f  them  were 
incorporated in the Convention and are therefore no longer relevant. The 
others are separate legal documents. There is no need to ratify them. We 
will belong to the group o f civilized nations bound by human rights as 
soon as we ratify the Convention. For our political reputation the p ro to
cols are irrelevant.

Protocols to the Convention

The Convention is a living instrument. The Court adapts its interpretation to 
the requirements o f the present time, but it cannot introduce completely new 
hum an rights. W hen new  rights are needed they m ust be incorporated in 
additional protocols.

There is a certain risk in the addition o f  new protocols. New fundamental 
hum an rights do not easily arise. The most fundamental rights are already in 
the Convention. The possibility o f  adding new  rights through additional 
protocols may provoke the introduction o f too many rights. Governments and 
mem bers o f  the Parliam entary Assem bly who want to make their m ark on 
European developments may be tempted to propose all sorts o f  new  rights as 
hum an rights. M any people have hobbyhorses or political agenda items 
w hich they may push as hum an rights. Not always do they belong to the 
fundam ental rights m eriting incorporation in  the European Convention 
system. Several rights m entioned in the Universal D eclaration o f  Human 
Rights, such as the right to work (Article 23), the right to holidays with pay 
(Article 24) and the right to social security (Article 22), are n ot incorporated 
in the European Convention. Neither should they be incorporated. However 
im portant these rights m ay be, they are o f  a different character, i f  only 
because governm ents cannot always realize them and can, therefore, not 
always be blamed if  they are infringed.

Human rights are special rights and should be special rights. N ot only 
should everybody have the right to claim these rights, also should e v e r y b o d y
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be p repared  to guarantee these rights to  others. In the beg inn ing  o f  th is 
century w hen hundreds o f  thousands o f  A rm enians were killed, the w orld did 
not feel any obligation to act. O nly recently, after terrib le infringem ents o f  
hum an rights in  Y ugoslavia and R w anda m ankind  seem s to  beg in  to  feel 
som e collective responsibility. The U nited  N ations took  action. The action 
m ay not have been very effective, but it is a beginning. The w orld  co m m u 
nity begins to  try  to prevent, to m itigate and to punish  v iolations o f  hum an 
rights. That developm ent should be stim ulated. It is a difficult developm ent. 
For a long tim e to  com e it has a chance only fo r the really  fundam ental 
hum an rights. The w orld acted after m assive killings, it should  act as w ell 
against slavery and against the suppression o f  fundam ental freedom s, bu t one 
cannot expect the w orld com m unity to act w hen a State infringes the right to 
holidays w ith pay. By expanding the notion ‘hum an rig h t’ too far any feeling 
o f  collective responsibility  w ill be frustrated. As long as w orld  solidarity  is 
lim ited, we had better restrict hum an rights to the m ost fundam ental ones.

The U niversal D eclaration o f  H um an R ights o f  1948 served as the basis 
for discussion w hen the C onvention w as drafted. A s the U niversal D ec la ra 
tion w as not a binding docum ent it could contain ideals to  w hich  the States 
w ere w illing to adhere but w hich they w ould  not w ant to  have enforced. A 
good exam ple is the right to enjoy asylum  m entioned  in  A rticle 14 o f  the 
U niversal D eclaration. A ll governm ents supported this right but they did not 
w ant to com m it them selves to grant asylum  to any asy lum  seeker. A s the 
Convention was to be binding on the governm ents these kind o f  rights w ere 
deleted.

There w ere other rights w hich some m em ber States considered essential 
and  others did not w ant to accept. A m ongst them  w ere the p ro tec tion  o f  
property , the right to participate in elections and the freedom  o f  education. 
Because o f  the opposition these rights w ere finally deleted from  the C onven 
tion  and pu t in a separate protocol. This w ould  enable the States w illing  to 
accept these rights to ratify  the Protocol as w ell as the C onvention, w hilst 
S tates ob jecting against these righ ts could  lim it the ir ra tifica tio n  to  the 
C onvention. M ost m em ber States o f  the Council o f  E urope finally  ratified  
both but, apart from  some States w hich only recently adhered to the Council, 
L iechtenstein and Sw itzerland never ratified the First Protocol.

There were other rights in  the U niversal D eclaration w hich  found only 
little support in  Europe in  1950, such as the right to m ove freely w ith in  the 
borders o f each State (Article 13 o f  the Universal D eclaration). This right and 
som e others were accepted as binding in  Europe only at a la ter date. They 
w ere incorporated in  Protocols No. 4 and 7. W e shall not discuss these p ro to 
cols. They are not applicable in  a num ber o f  E uropean States. There is still 
only a lim ited am ount o f  case-law  w ith  respect to them . The C ouncil o f  
Europe published official com m entaries to  these protocols w hich illustrate 
their m eaning.
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Protocol No. 6 is the only protocol w hich aim s at an am endm ent o f  a su b 
stantive provision o f  the Convention. In A rticle 2 the Convention perm its the 
death  penalty  in  the execution o f  a sentence o f  a court. Protocol No. 6 ab o l
ishes the death penalty  and thus strengthens the right to life o f  A rticle 2.

F irst Protocol, A rticle 1, Protection o f  Property

E very natural or legal person is entitled to the peaceful enjoym ent o f  his p o s 
sessions. N o one shall be deprived o f  his possessions except in the public 
in terest and subject to the conditions provided for by law  and by the general 
principles o f  international law.

The preceding provisions shall not, how ever, in any w ay im pair the right 
o f  a State to  enforce such law s as it deem s necessary  to control the use o f  
p roperty  in accordance w ith  the general interest or to secure the paym ent o f  
taxes or other contributions or penalties.

Subm ission 39

It seem s rather odd to  accept a hum an right on the peaceful enjoym ent o f 
possessions w ithout accepting a hum an right to have possessions. The 
A rticle seem s to be a capitalistic effort to protect the rich. It aim s at the 
protection o f  the capitalist econom ic system. It prevents the redistribution 
o f  w ealth  by taking possessions o f  the rich in  order to distribute them  to 
the poor. In our opinion the A rticle has little to do w ith hum an rights. W e 
should consider not accepting this Protocol.

The Protection o f  Property

A rticle 1 o f  the Protocol does not grant a right o f  property. M ost European 
countries have law s w hich provide some m inim um  support to the poor. This 
m eans tha t in  practice everyone in  E urope should be enabled to  obtain  a 
m inim um  am ount o f  property such as clothing and basic furniture. However, 
granting such a right in  a treaty  w ould m ean a treaty  obligation o f  States to 
provide property. As this m ay have far reaching econom ic consequences the 
founding fathers o f  the C onvention did not dare to undertake such an ob liga
tion. A rticle 1 o f  the Protocol serves another purpose. It is to prevent States 
from  exerting  undue influence on ind iv iduals th rough the ir property . By 
taking property  aw ay or by m aking it possible for the G overnm ent to confis
cate property, the private life o f  individuals can be seriously affected. There 
is little personal security i f  one’s property can be confiscated at any time. The 
pro tection  o f  property  under A rticle 1 o f  the Protocol serves the security o f  
the individual.
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The Scope o f  Property

Property is not lim ited to m aterial goods. A lso econom ic interests connected 
w ith the running o f  a com pany are possessions for the purpose o f  A rticle 1 o f  
Protocol No. 1. The Court accepted that a licence to serve alcoholic b e v e r
ages should be considered to be a possession .119

Article 1 o f  Protocol No. 1 com prises three distinct rules:

(1) the principle o f  the peaceful enjoym ent o f  property,
(2) the restriction o f  deprivation o f  property and

(3) the right o f  the State to control the use o f  property.
The three rules should be read in  conjunction.120

(a) The Peaceful Enjoym ent o f  Property

There is no separate case-law  on the peaceful enjoym ent o f  property  alone, 
the righ t to peacefu l enjoym ent should be read in  conjunction  w ith  either 
deprivation o f  property, o r control o f  its use. C onsequently  an in terference 
m ust achieve a fair balance betw een the dem ands o f  the general in terest o f  
the com m unity and the requirem ents o f  the p ro tection  o f  the in d iv id u a l’s 
fundam ental rig h ts .121

(b) D eprivation o f  Property  

Subm ission 40

A rticle 2(c) o f  the C harter o f  E conom ic R ights and D uties o f  States, 
adopted by  the G eneral A ssem bly o f  the U N  on 12 D ecem ber 1974 
(R esolution 3281 (XXIX)), provides: ‘Each State has the right to  n a tio n 
alize, expropriate or transfer ow nership o f  foreign property, in w hich case 
appropriate com pensation  should  be paid  by  the S tate adopting  such 
m easures.’ The express restriction to fo re ig n  property  indicates that the 
general principles o f  international law, m entioned at the end o f  paragraph 
1 o f  Article 1 o f  the Protocol do not require com pensation in case o f  the 
deprivation o f  property o f  nationals.

Compensation

The lim itation o f  the obligation to  pay com pensation to nationalization  o f  
foreign property was never m eant as an argum ent a contrario  that com pensa
tion w as not required in the case o f  nationalization o f  national property. The

119 Judgment of 7 July 1987, Tre Traktorer, ECHR Series A, No. 159, para. 53.
120 For examples, see Lawson-Schermers, supra note 10, ECHR Series A, No. 169, 5.
121 Judgment of 19 December 1989, Mellacher, ECHR Series A, No. 169, para. 48.
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lim ita tion  w as m ade only  for ob tain ing  m axim um  support in the G eneral 
A ssem bly. The conditions provided  for by the general principles o f  in terna
tional law  have been  developed in the U nited N ations D eclaration on P erm a
nen t Sovereignty  over N atural R esources o f  the G eneral A ssem bly  o f  the 
U n ited  N ations (R esolution 1803 (X V II) o f  14 D ecem ber 1962) w hich p ro 
vides in  paragraph  4 that nationalization and expropriation shall be based on 
grounds or reasons o f  public utility, security or the national interest and that 
the ow ner shall be paid  appropriate com pensation.

(c) The C ontrol o f  the Use o f  Property  

Subm ission 41

The w ords ‘as it deem s necessary ’ in  the second paragraph clearly differ 
from  the expression  ‘necessary  in  a dem ocratic soc ie ty ’ in the second 
paragraphs o f  A rticles 8-11. W e m ay conclude from  these w ords that the 
G overnm ent have a v irtually  unlim ited  discretion under A rticle 1 o f  the 
Protocol.

M argin o f  Appreciation

In M ellacher  the C ourt accepted that States have a w ide m argin to reduce the 
incom e one can derive from  his p ro p e rty .122 On the basis o f  this judgm ent 
S tates can go quite far in  obliging land ow ners to  lease out the ir land at a 
sym bolic price to poor farm ers and in  obliging ow ners o f  houses, factories, 
etc., to  let their property at low  prices.

Such restric tions o f  the incom e o f  property  ow ners can be left to  the d is 
cretion  o f  the States as they  do not involve any fundam ental hum an rights 
tha t need  specific p ro tec tion  under the C onvention. Spreading C onvention 
rights too far m ay w ater them  down. There is norm ally no need to expand the 
fundam ental righ t o f  p ro tec tion  o f  p roperty  to  the y ield  o f  that property . 
H ow ever, there m ay be exceptions. The incom e derived from  property  m ay 
be essential for keeping a person or a fam ily alive. It is im portant, therefore, 
that com plaints about incom e from  property can be brought to Strasbourg and 
that the C ourt supervises the y ield  o f  property  as part o f  its peaceful en jo y 
ment.

P:

122 Ibid. , in particular paras. 42,48, and 54.
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Article 2, Right to Education

N o person  shall be denied  the right to education. In the exercise o f  any fu n c 
tions which it assum es in relation to education and  to teaching, the S ta te  
sha ll respect the righ t o f  p aren ts  to ensure such education and  teach ing  in 
conform ity with their own religious and ph ilosophica l convictions.

Subm ission 42

All children w ill be adm itted to State schools. In these schools the p o liti
cal doctrine o f  the party  w ill be taught and only party  m em bers w ill be 
adm itted as teachers. U nder A rticle 2 parents are free to establish private 
schools in  conform ity w ith their ow n religious and philosophical co n v ic 
tions. These schools w ill not be subsidised in  any w ay and w ill be taxed  
as com m ercial enterprises, since they offer a service (education) against 
paym ent (the tuition). Private schools m ay be closed i f  they do not teach  
all subjects prescribed by law  at the required level.

Schools

The subm ission o f  the governm ent illustrates one p rob lem  w ith  respect to 
A rticle 2 o f  Protocol No. 1. G ood education is costly w hich m eans that only 
few  people can afford  the full expenditure o f  educating  th e ir ch ild ren  in  
conform ity w ith  their ow n religious and philosophical convictions. The vast 
m ajority o f  people depend on education offered and paid for by others. U su 
ally the State is responsible for a good level o f  education. This m eans that 
control by the State over the level o f  education is inevitable. E ven  though  
they m ust respect the religious and philosophical convictions o f  the parents 
States m ay require that particular subjects, not only reading and w riting, are 
part o f  the curriculum. States m ay regulate education and that regulation m ay 
vary in  tim e and place according to the need and resources o f  the com m unity 
and o f  ind iv iduals.123 By lim iting financial support States can alm ost prevent 
separate schools being established for people w ith  particu lar convictions. In 
practice, the righ t to  education usually  m eans that parents have a righ t to 
offer the ir children extra education on top o f  the ir norm al schooling, e.g. 
extra hours on a particular religion. In principle, parents should also have the 
right to keep their children aw ay from  education that im pairs the ir religious 
or philosophical convictions including classes on a particu la r po litica l or 
religious system. H ow ever, m any subjects taught at school have, to a greater 
or lesser extent, some philosophical com plexion or im plications. A ccording 
to the Court, therefore, the State has a large m argin  o f  discretion. The lim it

123 Judgment of 23 July 1968, Belgian Linguistic, ECHR Series A, No. 6, 32, para. 5. For the 
limits to the right to education, see also paras. 3-6.
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th a t m ust no t be exceeded  is th a t a State m ay no t pursue an aim  o f  
indoctrination  that m ight be considered as not respecting paren ts’ religious 
and philosophical convictions.124

The expression  tha t no person  shall be denied the right o f  education is 
very  w ide indeed. U nder A rticle 1 o f  the C onvention the rights and freedom s 
are to  be secured  to  everyone w ith in  the ju risd ic tio n  o f  the partic ipa ting  
States. This m eans that also illegal im m igrants are covered by the C onven 
tion . A lso  to  them  the righ t to  education  canno t be denied. The C ourt 
accepted a distinction betw een education and teaching. Education o f  children 
is the w hole p rocess w hereby  adults endeavour to  transm it the ir beliefs, 
culture and other values to the young, w hereas teaching or instruction refers 
in  particu la r to the transm ission  o f  know ledge and to  in tellectual develop - 
m e n t.125 It is, therefore, subm itted that w hen an illegal im m igrant w ants to 
jo in  lessons in the national language taught to  aliens he m ay not be refused. 
A lso children o f  illegal im m igrants have a right to education, including teach 
ing, as long as they rem ain in the country.

Article 3, Right to Free Elections

The H igh C ontracting Parties undertake to ho ld  fr e e  elections a t reasonable  
intervals by secret ballot, under conditions which w ill ensure the fr e e  expres
sion o f  the opinion o f  the peo p le  in the choice o f  the legislature.

Subm ission 43

In  contradiction to the other articles o f  the C onvention and o f  the Protocol 
w hich  grant rights to individuals, A rticle 3 o f  the Protocol contains an 
obligation  on the H igh  C ontracting Parties. This m eans that individuals 
cannot invoke the Article. O nly the other Contracting States m ay do so.

D irect E ffect

It m ay w ell be that States had m utual obligations in m ind w hen they drafted 
th is A rticle in 1950. A t that tim e it w as quite norm al that individuals could 
not invoke rights or obligations w hich States had undertaken in relation to 
each other. Inter-State law  w as a legal order separate from  the legal orders o f  
the States them selves, and applicable to  States only. It was irrelevant to in d i
viduals. Since then, how ever, there has been a rem arkable developm ent in 
E uropean  law. A rticle 12 o f  the E E C -T reaty  w as equally  addressed to the

124 Judgment of 7 December 1976, Kjeldsen, Busk Madsen and Pedersen, ECHR Series A, 
No. 23, para. 53.

125 Judgment of 25 February 1982, Campbell and Cosans, ECHR Series A, No. 48, para. 33.
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States. N otw ithstanding this, the Court o f  Justice o f  the E uropean C om m uni
ties accepted that individuals could invoke that article. It held:

The wording of Article 12 contains a clear and unconditional prohibition, 
and:

The very nature of this prohibition makes it ideally adapted to produce direct 
effects in the legal relationship between Member States and their subjects.12^

Since then the C ourt o f  Justice o f  the E uropean C om m unities further d ev e l
oped the notion ‘direct effect’ in the sense that all obligations o f  governm ents 
w hich  are clear and unconditional m ay be invoked by  ind iv iduals against 
those governm ents. This developm ent m ust have affec ted  the E uropean  
C onvention on H um an Rights as well. In 1987 the European C ourt o f  H um an 
Rights ruled that the subm ission that A rticle 3 does not give rise to individual 
righ ts and freedom s ‘d irec tly  secured  to  an y o n e’ does no t s tand  up  to  
scrutiny. The Court concluded that ‘the inter-S tate colouring o f  the w ording 
o f  A rticle 3 does not reflect any difference o f  substance from  the o ther su b 
stantive clauses in the Convention and P rotocols’. 127

Legislature

It is not clear w hat the ‘leg islature’ m eans. Is it only the S tate-legislature or 
also the legislatures o f  m unicipalities and provinces? W ould  the L ä n d er  in  
the G erm an Federal Republic be covered? A nd w hat about the E uropean P a r
liam ent? This last question rose in  G ibraltar, w hich is part o f  the E uropean  
Union, but w hose citizens cannot participate in the elections for the E uropean 
Parliam ent. The case is still pending before the Com m ission.

126 Court of Justice of the European Communities, Case 26/62, Van Gend & Loos, judgment 
of 5 February 1963, [1963] ECR 1, at 13.

127 Judgment of 2 March 1987, Mathieu-Mohin and Clerfayt, ECHR Series A, No. 113, 
paras. 46-50.
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IV. Conclusion

L ooking  back  to  36 years o f  case-law  o f  the E uropean  C ourt o f  H um an
R ig h ts ,128 w e m ay draw  five conclusions:

(1) The force o f  the E uropean  C onvention on H um an R ights is not its 
text. H undreds o f  texts in  national constitutions and in international 
treaties contain the sam e rights. Im portant are the m achinery and the 
in ternational supervision, bu t even these is no t enough for its su c 
cessful functioning. E qually  essential is a cooperative attitude o f  the 
partic ipating  States. These States m ust w ant to  prom ote the p ro tec 
tion o f  the individual. Their aim  o f  participation m ust be better app li
cation o f  hum an rights and not the prom otion o f  a good reputation or 
the dem onstration o f  belonging to the civilized world.

(2) For the p roper application  o f  the C onvention in  a State the right o f  
individual petition  is essential. O nly after acceptance o f  this right do 
the w eak  aspects o f  a legal system  com e into the open. O nly then  
begins a possible pressure o f  the international com m unity for change. 
A t the tim e w hen several participating  States had not accepted the 
right o f  individual petition  under A rticle 25 o f  the Convention, it was 
c lear tha t the C onvention  played  but a lim ited  role in  those States. 
A cceptance o f  the right o f  individual petition is not enough, how ever, 
to  m ake the C onvention an effective instrum ent. It is equally essential 
that the people, and especially the law yers, know  the C onvention and 
the p rocedu res fo r invoking  it in  the in ternational scene. L egal 
education and the press also have a task  to perform .

(3) The traditional rule o f  international law  that States interpret their ow n 
ob ligations has been  set aside by the E uropean  C ourt o f  H um an 
R ights. This m eans that m any provisions are applied  m ore stric tly  
than m ost States had initially expected.

(4) The opinion o f  the C ourt that the C onvention is a living instrum ent 
m akes it adaptable to changing conceptions in society.

(5) To som e extent the C onvention and the case-law  o f  the C ourt serve 
as instrum ents for the harm onization o f  E uropean laws. To m ention 
ju s t tw o exam ples: (1) The ruling o f  the C ourt that hom osexual acts 
in  private betw een consenting adults m ay not be a crim inal offence in 
one country m eant that it could not be a crim inal offence anyw here in 
E urope.129 (2) The ruling against B elgium  that discrim ination against

128 The first judgment of the Court (Preliminary objections in Law less) dates from 14 
November 1970 (A 1).

129 See the cases of Dudgeon, supra note 53; judgment of 26 October 1988, Norrig, ECHR 
Series A, No. 142 and Modinos, supra note 80.
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children  bo m  out o f  w edlock  w as contrary  to the C o n v e n tio n 130 
m eant that now here in Europe such children could be d iscrim inated 
against. H ow ever, ru les applicable in  one country  do not alw ays 
apply to all other European countries. The Court accepted that m orals 
vary  from  tim e to tim e and from  place to  p lace. This m eant that 
literatu re  w hich  w as acceptab le to one E uropean  S tate cou ld  be 
considered im m oral, and therefore p rohib ited  in ano ther E uropean  
S tate.131

(6) The European C onvention on H um an Rights increasingly protects the 
rights o f  individuals against their States. In its in terpreta tion  o f  the 
C onvention the Court gradually grants further protection to ind iv idu 
als. It is unlikely that the C ourt w ill w ithdraw  rights once it has re c 
ognized them . A lso by the addition o f  pro tocols to  the C onvention  
hum an rights are expanded. O ne should take care, how ever, not to 
add new  rights too easily  in order not to w ater dow n the notion  o f  
hum an right.

130 Marckx, supra note 1.
131 Handyside, supra note 54.
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I. The Transformation of Immigration Policies

A re im m igration control policies still possible, and if  so, do they m atter? At 
the beginning  o f  the 1970s, it w as still relatively  easy to  characterize the 
E u ropean  U n ion  coun tries  w ith  regard  to  im m igra tion : G reece, Italy , 
Portugal, Spain or Ireland w ere seen as traditional nations o f  em igration; 
F rance had a tradition  o f  large-scale im m igration since the end o f  the n in e 
teenth  century; G reat Britain, Belgium , the Federal Republic o f  G erm any or 
the N etherlands only becam e nations o f  im m igration after the Second W orld 
W ar. In  1997, how ever, all these countries, except Ireland, are host o f  the 
perm anent settlem ent o f  im m igrants, regardless o f  their different histories. 
Furtherm ore, received  w isdom  is that all o f  these countries face the sam e 
general risk  w ith regard to im m igration: a m assive, uncontrollable ‘invasion’ 
o f  the N orth  by the poverty stricken from  the South, and additionally a p o ten 
tial m ovem ent from  the East to the W est.

A. The Double Failure of Stateless Theories

It is true that having originated prim arily  in developing countries, im m igrant 
populations tend to choose developed countries as their destination: figures 
from  the U nited  N ations show  that in 1990, 45%  o f  120 m illion m igrants in 
the w orld were concentrated in  these areas: the U nited States (16% ), Europe 
(22% ), Japan, Canada, A ustralia, and N ew  Z ealand .1 W hile the South-N orth 
m ig ra tion  represen ts approx im ate ly  h a lf  o f  in ternational m igration , the 
northern  host countries represent only 17.4% o f  the w orld ’s total population. 
E xcept for a sm all p roportion o f  the im m igrants into G erm any, im m igrant 
arrivals tend to settle in regions o f  the host country where im m igrant po p u la 
tions are already concentrated. In the U nited States, 70%  o f  new  im m igrants 
are concentrated in six States: California, N ew  York, Texas, Florida, Illinois, 
and N ew  Jersey .2 In France, M ichelle G uillon has dem onstrated that while 
the percentage o f  foreigners in m etropolitan  France declined slightly  from  
6.8%  to 6.4%  betw een 1982 and 1990, the percentage o f  the foreign popu la
tion  in and around the Paris area increased from  36.3%  in 1982 to 38% in 
1990, w hile polarization betw een neighbourhoods w ith high and low im m i
g ran t popu la tions also  d ram atically  in c re ased .3 This v isib ly  increased  
concentration o f  im m igrants in certain areas o f  host nations, coinciding w ith 
periods o f  econom ic crisis experienced by these nations, has led in recent 
years to  a public perception that national identity or the econom ic livelihood

1
2 
3

Data provided by Zlotnik, Hania, Population Division, United Nations.
US commission on Immigration Reform, Legal Immigration: Setting priorities (1995) 15. 
M. Guillon, Etrangers et immigrés en Ile-de-France (1996).
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o f  the indigenous residents o f  such countries is being threatened by im m ig ra
tion.

Such a concentration o f  im m igrants often leads political representatives 
o f  these areas to identify the localized influx o f  im m igrants as a problem , and 
to  describe the phenom enon  by  em ploying  a vocabu lary  o f  ‘in v a sio n ’, 
thereby placing the question on the national political agenda.

It is th is percep tion  o f  an ever-increasing  m igrato ry  p ressu re  w hich  
explicitly  or im plicitly  underlies m ost explanations o f  the sim ilarity  o f  the 
situations in the northern industrialized nations. W ith projections o f  p o p u la 
tion  grow th in  the Third  W orld  serving as an ever-presen t w arn ing , the 
com m on perspective on the future o f  N orth-South  relations is often d o m i
nated  by v isions o f  a m assive and unavoidab le  m ovem ent o f  A fricans 
tow ards Europe, o f  Latin  A m ericans or A sians tow ards the U nited  States, 
and o f  East- and South-east Asians to Japan.

1. Theories o f  the D ecline o f  the State

The fears arising through this ‘crystal-ball gazing’ are reinforced by  studies 
w hich, th rough the ir ‘sc ien tific ’ logic, appear en tirely  coherent. In  fact, 
dem ographers and econom ists trad itionally  dom inate the study o f  in te rn a 
tional m igration and its causal explanations. Thus som e scholars still in te r
pret past and present m igration patterns as a function o f  im balanced labour 
m arkets and differing rates o f  population growth.

W ithin this paradigm , dem ographic differentials and the econom ic logic 
o f  the labour m arket or some part the reo f should explain m igratory flow s and 
render State intervention difficult, if  not im possible. The m ost conventional 
econom ic theory regarding im m igration assum es that m igration is driven by 
the incom e d ifferen tial betw een h ighly  developed  and under-developed  
countries or regions o f  the world. In m aking the decision o f  w hether or no t to 
leave behind their native country, im m igrants are assum ed to include incom e 
differentials in their calculations and balance them  against the costs o f  tran s
portation, jo b  search, housing, etc. The m ovem ent o f  ‘su rp lu s’ im m igrant 
labour from  under-developed regions to industrialized nations w ill low er the 
w ages in the developed countries by increasing the supply o f  labour and at 
the same tim e cause a rise in w ages in im m igrants’ countries o f  origin.

D ifferen tial population  grow th com es into p lay  because such grow th  
drives dow n w ages in nations o f  rapid dem ographic expansion, and thereby 
increases the attraction o f  industrialized nations w ith little or negative p o p u 
lation grow th. Through m igration, w ages w ould  decline in the N orth  and 
increase in the South, and, i f  one follows this argum ent to its logical conclu-
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sion, w ill one day create a self-regulating labour m arket on a global scale.4 
O ther m acroeconom ic approaches, such as dual-labour m arket theory  or 
w orld-system s theories logically  assum e a hypothesis o f  m assive population 
flux .5 S im ilarly , A lfred  Sauvy, a no ted  French  dem ographer, w rote in 
‘R ichesse  e t P opula tion  ' 6 that ‘the general Law s o f  m ig ration  perfectly  
exp lain  m igrato ry  m ovem ents in  the last few  y ea rs’. M igration  is a p h e 
nom enon w hich functions like ‘com m unicating vessels’. 7 In this perspective, 
the State either com pletely disappears or is considered as an ever w eakening 
im pedim ent to  the self-regulation  o f  w orld  labour, w age, and popula tion  
‘vessels’.

M ore recently, new  analytical fram ew orks developed by sociologists and 
p o litica l sc ien tis ts  have sought to  ‘bring  the S tate back  in ’, i f  on ly  to 
‘ex ecu te ’ it by  o ther m eans. D espite alternative approaches, these studies 
have reached a sim ilar conclusion: States are incapable o f  controlling im m i
gration . This research  trend , w hich  fo llow s the rise o f  unem ploym ent in 
Europe, docum ents the attem pts by the European industrial States to restrain 
o r to  com plete ly  halt im m igration  fo llow ing the rise o f  unem ploym ent in 
Europe, concluding that the developm ent o f  free m arkets and hum an rights 
has prevented, or at least com plicated, governm ental policies. In linking the 
E u ro p ean  exam ples o f  G erm any  and F rance to  the U n ited  States, Jim  
H ollifield8 argues th a t a m ix ture  o f  p o litica l and econom ic libera lism  
exp lains recent trends in  the im m igration  phenom ena: the strength  o f  the 
m arket explains w hy States are unable to  control entries, w hile political 
liberalism  explains the rise o f  civil rights granted to  illegal im m igrants and 
the extrem e difficulty involved in deportation even w hen stronger laws allow 
such procedures. The hypothesis o f  the ineffectiveness o f  State action  in 
contro lling  im m igration levels has been illustrated through the exam ple o f  
the July  1974 F rench ban  on im m igration o f  foreign w orkers into France. 
A ccording to  H ollifield  this decision only had a lim ited effect on im m igra
tion, since the decrease in  im m igration o f  full-tim e w orkers w as com pen
sated  fo r by  an increase in im m igration  by fam ilies, refugees, seasonal 
w orkers, and illegal im m igrants.

In a recent book Y asem ine Soy sal argues that as a result o f  the extension 
o f  in ternational and national rights granted to  im m igrants (w hether they be

4 These theories are developed in G. Tapinos, Théorie des Migrations Internationales 
(1974), and are criticized by M. Piore, Birds o f  Passage: Migrant Labor and Industrial 
Societies (1979).

5 Massey et a l., ‘Theories of International Migration: A Review and Appraisal’, 19 Popu
lation and Development Review (1993) 431-66.

6 A. Sauvy, Richesse et Population (1943) 173.
7 Hervé le Bras provides an excellent refutation of this approach in ‘Migrations Interna - 

tionales: de la colonisation à l’invasion ou la rhétorique des vases communicants’, XVI 
The Tocqueville Review (1995-1).
J. Hollifield, Immigrants Markets and States. The Political Economy o f Postwar Europe 
(1992).

8



98 Patrick Weil

civil or social, im posed on nation-states or not) traditional barriers betw een 
citizens and foreigners are becom ing less distinct. The nation-state has to 
deal w ith a m ultiplicity o f  citizenships w ithin its borders, and despite succes
sive attem pts to keep foreigners out through the passage o f  new  im m igration 
legislation , no governm ents have succeeded  in  con tro lling  the in flux  o f  
foreigners.9

The com bination o f  these tw o schools o f  thought (econom ic/dem ographic 
and socio-political) seem s all the m ore attractive, since it re in forces the 
current intellectual trend o f  docum enting the decline o f  the nation-state. As 
such, it directly contributes to reorganization o f  the ‘m arket o f  fears ,’ in d is 
array since the fall o f  the B erlin W all and the consequent reduction  o f  the 
risk  o f  a Third W orld W ar against a C om m unist ‘bogeym an’. In the current 
state o f  affairs, the fear o f  im m igration, the ‘Islam ic m enace’, and env iron 
m ental issues (m ore or less linked) have becom e com m on threats that serve 
as useful replacem ents to fulfil the role previously  occupied by the Soviet 
empire.

These questions aside, w hen these d ifferent analytical currents are set 
against the realities o f  the ebbs and flow s o f  m ig rato ry  m ovem ents, it 
becom es evident that they do not stand up to scrutiny based  on em pirical 
data.

2. The Failure o f  Stateless Theories 

(a) Alarm ist Forecasts

W ith respect to the dem ographic/econom ic approaches described above, one 
need only com pare the im m igration ‘forecasts’ im m ediately before and after 
the collapse o f  the U SSR  w ith  the rela tively  lim ited  num ber o f  ex-sov iet 
im m igrants that actually  did leave the country. In  1991, m any W estern  
observers were deeply concerned about the potential destabilizing effects o f  a 
flood  o f  im m igran ts b rough t about by  econom ic recession  and  e thn ic  
conflicts in the countries o f  the form er Soviet em pire. F rançois H eisbourg, 
d irec to r o f  the In terna tional Institu te  fo r S trateg ic  S tudies in  L ondon  
pred ic ted  in  1990 that ‘E conom ic and even env ironm ental p rospects  in  
Eastern Europe will play a key role in provoking population m ovem ents to 
the prosperous W est’ and that ‘finally, breakdow n o f  governance in  parts o f  
Eastern Europe and the U SSR  w ould also create m assive d isp lacem ent o f  
m inorities w ith in  the affected  areas’. 10 Jean-C laude C hesnais fo recast in  
1991 that the m ost probable scenario after the break-up o f  the Soviet U nion

Y. Soysal, Limits o f  Citizenship, Migrants and Postnational Membership in Europe
(1994) 140-1.

10 Heisbourg, ‘Population Movements in Post Cold-War Europe’, XXIII Survival (1991) 31-
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w ould  be the follow ing: ‘I f  one considers the w orsening o f  the econom ic 
crisis and the increase in political tensions, one can expect in the future m ore 
or less uncontrolled  w aves o f  departures’. These predictions w ere essentially 
based  on tw o principal factors: m igration o f  ethnic m inorities o f  the German, 
Jew ish and A rm enian diasporas; and m igration driven by political instability, 
ethnic strife and civil w ars ‘sim ilar to the m igration patterns from  the South 
to  the N o rth ’. 11 In addition, Chesnais stated that the necessary  precondition 
fo r these  d ifferen t m igratory  scenarios to  take place w as the opening o f  
W este rn  bo rd ers  to  E astern  im m ig ra tion , w hich , in  re tro sp ec t, n ever 
happened.

In response to  another fundam ental question, classical econom ic theories 
o f  m igration  patterns are also o f  little help in  explain ing w hy, w ith in  the 
E uropean U nion, G erm any (w hich refuses to acknow ledge that it is ‘a co u n 
try  o f  im m igra tion’) has received betw een 1990 and 1994 eight to ten  tim es 
m ore new  foreign registered im m igrants12 than France, w hich is seen as the 
trad itional country  o f  im m igration  in W estern  Europe. O ver th is period, 
G erm any  accep ted  1,240,000 asy lum  seekers w hile F rance only received  
1 9 0 ,0 0 0 .13 G erm any accepted 438,000 asylum  seekers in 1992 and about
300,000 in  1993, w hile France, trad itionally  know n as a ‘land o f  political 
re fuge’ receives only about 30,000 per year.

(b) The D ifficult D ecision to Em igrate

I f  the theorists o f  the ‘com m unicating vessels’ w ere right, both the C hinese 
and the Indians w ould long ago have distributed them selves harm oniously on 
the surface o f  the globe.

Those w ho em phasize the strength o f  attraction o f  the labour m arket give 
little consideration to the psychological com ponent o f  the decision to im m i
grate. T aken together, the 120 m illion  legal im m igrants, refugees, asylum  
seekers, tem porary  w orkers and unauthorized  w orkers living outside their 
country  o f  origin w ould  constitute the w orld ’s tenth  largest nation. D espite 
this fact, the m ost interesting question is not how  m any, but rather how  few, 
m igrants decide to m ove to industrial coun tries.14

11 Chesnais, ‘Les migrations d’Europe de l’Est vers l’Europe de l’Ouest: de l’histoire a la 
perspective (1990-2000)’, Report fo r  Council o f  Europe, Vienna 24 January 1991, 21. For 
the opposite scenarios, see SOPEMI-OCDE Report 1990.

12 Even though illegal immigration is common in the same economic sectors (agriculture, 
construction, confection, and services) of different countries, were accurate data on illegal 
immigration available, it would probably demonstrate huge differences from one country 
to another.

13 Source: SOPEMI Report Tables A.2 and A.3.
14 Martin, ‘Immigration and Integration: Challenge for the 1990s’, text presented to the 

American German West Coast Conference, The Baltimore Hotel, Los Angeles, 4 Decem
ber 1993.



100 Patrick Weil

The decision to m igrate is subject to a certain level o f  in e rtia .15 To argue 
otherw ise is to ignore the em otional and cultural cost o f  em igrating: leaving 
o n e’s fam ily, o n e’s village, and o n e’s country is never easy. Paradoxically , 
the new  vogue o f  econom ic theories o f  im m igration  w hich  em phasize a 
m icroeconom ic view point (netw ork and institutional theory) fail to  account 
for the fact that the vast m ajority  o f  the w o rld ’s popula tion  does no t even 
consider m igration as a possib ility .16 A study by R obert B rym  and A ndrei 
D egtyarev17 in O ctober 1992 based on a te lephone poll conducted  am ong 
988 residents o f  M oscow  show ed that 6.7%  declared their intention to  te m 
porarily  or perm anently  em igrate in the near future to  one o f  the developed 
countries in  the W est. In a previous study in  February  1991, R obert B rym  
evaluated  the em igration  po ten tia l o f  R ussia  at betw een  4.75 and  8.90 
m illion, but he prudently added that ‘w hether or not this potential is realized 
depends in part on W estern S tates’ w illingness to accept im m igrants’.18

The cost o f  em igration is further increased w hen countries o f  destination 
develop restric tions concerning the entry o f  im m igrants and  pu t legal or 
repressive barriers in place, thereby considerably increasing the risk  o f  any 
attem pt to  m igrate. A gain, th is percep tion  o f  changing conditions in  the 
country o f  entry causes a decline in  the potential flow  o f  im m igrants. Taking 
the exam ple o f  the U nited States, Julian L. Sim on has em phasized that im m i
gration is not an inexorable phenom enon, as it depends m ore on the objective 
conditions in  the receiving country and the subjective percep tion  o f  these 
conditions by the potential im m igrants than  on the political and econom ic 
environm ent o f  the countries o f  o rig in .19

W ithout denying the role o f  som e econom ic factors (salary  levels, free 
m arket orientation, and easier m eans o f  com m unication and transport), the 
effects o f  these need to be relativized -  for exam ple, infinitely m ore A fricans 
live in conditions o f  extrem e poverty than try  to m igrate to  the N orth.
It is therefore im portant to note that during the tw entieth  century in Europe, 
only m ajor civil or international w ars have provoked anything approaching 
an ‘invasion’ (defined as a m assive and sudden m ovem ent o f  popu la tion  
across borders). In France, the end o f  the Spanish C ivil W ar p rovoked the 
arrival, over a few  w eeks in 1939, o f  500,000 refugees. Since 1989, only the

15 For example, since 1968, the freedom to migrate within the European Community has not 
led to a significant change in migration patterns. In opposition to this approach see the 
interesting article by Kubat and Hoffmann-Novotny, ‘Migrations: vers un nouveau 
paradigme’, XXXIII Revue Internationale des Sciences sociales (1981) 336-59.

16 Massey et al. , supra note 5.
17 Brym and Degtyarev, ‘Who Wants to Leave Moscow for the West? Results of an October 

1992 Survey’, 13 Refuge, (1993) 24-5. See also Helmstadter, ‘The Russian Brain Drain in 
Perspective’, Radio Free Europe/Radio Liberty Special Report (18 August 1992).

18 Brym, ‘The Emigration Potential of Czechoslovakia, Hungary, Lithuania, Poland and 
Russia: Recent Survey Results’, 7 International Sociology (1992) 387-95.

19 Simon, ‘Basic Data concerning Immigration into the United States’, Annals, AAPSS, 487 
(September 1986) 13-14.
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civil w ar in the form er Y ugoslavia has been a source o f  any im portant m ig ra
to ry  m ovem ents; hundreds o f  thousands o f  refugees have left the B alkans, 
m ain ly  fo r G erm any and the o ther countries o f  northern  Europe. In the 
future, an escalation o f  the civil w ar in  A lgeria or in  Eastern  Europe could 
lead  to  such a situation in  the developed countries o f  W estern Europe. It is 
only the fear for one’s life, and the resulting hope in the possibility o f  finding 
a safe haven, that could lead to such a m assive exodus in the future.

W ith  the exception o f  these rare cases, this century has w itnessed nothing 
resem bling  such an ‘invasion’. The im m igration phenom enon is charac ter
ized  rather by a continuous but lim ited  arrival o f  im m igrants. This does not 
m ean tha t the hypothesis o f  sudden, m assive popula tion  shifts should  be 
neglected , as m assive m igration  could still occur in  several highly volatile 
reg ions. H ow ever, the patterns o f  im m igration  over the last few  decades 
dem onstra te  th a t w hen  tak en  as a p roportion  o f  the popu la tion  o f  the 
developing  w orld , the overall num ber o f  im m igran ts in  industria lized  
countries has never reached anything close to w hat could be described as an 
‘invasion .’

3. E ffectiveness and  D ifferences in M igratory Policies

Furtherm ore, recent data dem onstrate the efficacy o f  governm ental actions. 
In G erm any, constitutional reform  instituted in 1992 has led to a decrease in 
the num ber o f  asylum  applicants from  438,200 in 1992 to 127,200 in 1994. 
In  France, the num ber o f  foreign w orkers -  the only group effected  by the 
im m igration ban o f  1974 -  entering the country w ent from  174,000 in 1970 
and 132,000 in  1973, to 24,388 in 1993 (o f  w hich 15,796 w ere residents o f  
the E uropean  U nion.) R egard ing  im m igration  by the fam ilies o f  foreign 
w orkers, in  1974, the level was approxim ately 80,000 per year. This dropped 
to  63,000 in  1976, and then to 45,000 in 1978-1979. For the past three years, 
the num bers have held steady at about 35,000 each year, w ith exactly 32,435 
in  1993. In the 1980s, F rance w as confronted w ith  an increase in asylum  
requests, from  22,000 in 1983 to  61,000 in 1989. H ow ever, since 1989, su c 
cessive governm ents have passed  m ore restric tive legislation: as a result, 
betw een  1989 and 1994, the num ber o f  asylum  requests decreased by 56% 
(from  60,000 to 26,000).

In G reat B ritain , the effect o f  the C om m onw ealth  Im m igration A cts o f  
1962 and  1965 w as to  decrease labour perm its from  57,700 in 1960 or 
136,400 in 1961 to 28,678 in 1963 (the first year o f  full im plem entation o f
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the 1962 Act) and 5,141 in 1966 (the first year o f  full im plem entation o f  the 
1965 A ct).20

A nd yet, a look back to the 1960s rem inds us that in  W estern Europe, for 
exam ple, im m igration rates peaked as a result o f  the overlapping interests o f  
industry, and the governm ents o f  the labour-exporting and labour-im porting 
countries. D uring the same tim e period, how ever, restrictive m igration-flow  
policies in nations that w ere also experiencing rapid econom ic grow th (such 
as Japan), and, inversely, in nations w ith a high em igration potential (such as 
the Soviet U nion), dem onstrate the dram atic im pact that such policies can 
have on m igration. In Europe, w hen the convergence o f  interests m entioned 
above ceased to exist, the political decision to stem  the flow  o f  foreign labour 
proved to be relatively effective.21

Furtherm ore, recent legislative and adm inistrative actions cannot lo g i
cally be considered as part o f  an unstoppable m ovem ent tow ards ever m ore 
liberal policies. This is particu larly  apparent in  the recen t tendencies in  
A m erican  po litics and policies. L ikew ise, in  G reat B rita in  and  F rance, 
nationality  law s have been reform ed to further restric t im m igration  flow s. 
Finally, despite the hypothesis o f  Y asem ine Soysal, the nation-state is not 
disappearing as an im portant legal and effective boundary  w ith in  the host 
country. The m ost recent statistics on natura lization  dem onstrate tha t the 
d istinction  betw een citizens and non-citizens d o es  m atter. O therw ise, it 
w ould be difficult to account for the unprecedented num ber o f  naturalizations 
in  the U nited States (one m illion applications for naturalization in  1995) and 
in France (a record o f  92,484 naturalizations in 1994).

These facts run counter to theories w hich em phasize the declining ability 
o f  governm ents to perform  the following tasks: m aster im m igration flows; be 
effective w hen they pass restrictive legislation; constrain the rights o f  im m i
grants in national territory; stem  the erosion o f  d istinctions betw een citizens 
and non-citizens. As Stephen Castles and M ark J. M iller have already noted, 
the different theories o f  im m igration w hich exclude governm ent policy  as a 
central factor in explaining the num ber o f  im m igrants do not stand up to the 
facts.22

A ccepting this prem ise, this study undertakes to explain the divergence in 
the choices and im plem entation o f  po licy  central to the understand ing  o f  
differences in the num ber o f  im m igrants received by m ost countries. D espite 
the globalization o f  the w orld econom y, increased popula tion  m ovem ents,

20 See J. Crowley, Immigration, ‘relations raciales ' et mobilisations minoritaires au 
Royaume-Uni, La démocratie face à la complexité sociale, PhD dissertation, Institut 
d’études politiques de Paris (1995) 141.

21 Schain, ‘Policy Effectiveness and the Regulation of Immigration in Europe’, Paper p r e 
pared for the Annual Meeting o f International Studies Association, 25 February 1995.

22 S. Castles and M. Miller, The Age o f  Migration, International Population Movements in 
the Northern World (1993).
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the exp losion  o f  te lecom m unications, and the com parable econom ic and 
dem ographic conditions in  the countries o f  W estern Europe, rates o f  im m i
gration in  both  absolute and proportional term s vary greatly from  one co u n 
try  to  another and from  one year to  the next. D espite great differences in  the 
sizes o f  th e ir popula tions, Sw eden, B elg ium  and G reat B rita in  each w e l
com ed alm ost the sam e num ber o f  foreign nationals in 1993: betw een 53,000 
and  55,000.23 G erm any has adm itted the largest num ber o f  im m igrants over 
the past decade (w elcom ing 1,207,600 persons in  1992 and 986,900 in 1993 
fo r exam ple), approxim ately  ten  tim es the num ber o f  F rench  adm issions;
116,000 in  1992 and 99,200 in  1993.24

It is therefore clear that in order to  m ake sense o f  the differences in  the 
data and  o f  com parative m igration  phenom ena, a better understanding  o f  
im m igration control policies is essential. By using a State-oriented approach 
focusing on institutions as w ell as policy inputs and outcom es, this study will 
seek to  explain w hy different countries w hich have very sim ilar form al rules 
in  the ir im m igration  policies have different ‘resu lts’ in term s o f  policy  im 
plem entation.

B. Nation-States and Immigration Policies: The Three Historical Stages 
of a Convergent Evolution

The po in t o f  departure for this analysis is the reality  o f  a w orld divided into 
around  190 nation-states (186 m em bers o f  the U nited  N ations and a few  
others). These nation-states are defined by the territory they control and the 
popula tion  to  w hom  nationality /citizenship  o f  the State is attributed. U sing 
this definition o f  the organization o f  the w orld ’s population, each nation-state 
includes a sm all percentage o f  the hum an race and excludes the rem aining 
large m ajority  o f  the w orld population. This organization, this fundam ental 
split, is at the core o f  the definition o f  the issue o f  ‘international m igration .’ 
Therefore, by  definition, the State defines its contacts w ith foreign States and 
foreign individuals through the elaboration o f  rules o f  access to its territory 
and to its nationality /citizenship .25

1. The A utonom y o f  State Policy

Theoretically , i f  a State w ishes to stop im m igration, to  deport every im m i
grant, o r to  b lock  all form s o f  naturalization, it can do so. In  practice, no 
S tate has gone to  such an extrem e, bu t the principal o f  sovereignty  has

23 Trends in International Migrations, SOPEMI-OECD Report, at 205.
24 SOPEMI-OECD Report of 1993.
25 On the legal justification of this approach, see R. Plender, International Migration Law 

(1972) Chapter 1 and T. Aleinikoff et al., Immigration Process and Policy (3rd ed., 1995) 
Chapter 1, sec A.
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nonetheless brought about the creation o f  im m igration rules and practices o f  
control.

N ot only is such control legitim ate, but it has alw ays existed, even in  the 
n ineteenth  century U nited  States, during a tim e in  A m erican h istory  w hen 
contem porary m yths w ould lead one to  th ink  the contrary.26 Y et the degree 
to  w hich this control was exercised has varied greatly throughout history. A t 
the end o f  the nineteenth and in the beginning o f  the tw entieth  century, w hen 
the flow  o f  im m igration becam e m assive in  im m igration-oriented countries 
such as the U nited  States and France, m eans o f  control w ere hotly  debated 
and im m igration policies developed considerably. H ow ever, in  these tw o 
countries, debate has never been centred on the question o f  to tal control or 
the com plete lack thereof; it has alw ays revolved around the level o f  control 
or on the m eans required for im plem entation o f  these con tro ls.27 D uring the 
peak  period  o f  im m igration m entioned above and until the Second W orld  
W ar, the autonom y o f  the State to  determ ine the level o f  im m igration and the 
m eans o f  control w as alm ost com plete.

B efore W orld W ar II, w hen selection o f  im m igrants becam e an issue in  
the U nited States and in France because o f  their m assive arrival, the debate in 
the tw o countries w as organized, roughly  speaking, around tw o form s o f  
control: an ‘egalita rian ’ and ‘un iversa lis tic ’ selection  based  on indiv idual 
qualifications (physical, mental, m oral, and eventually educational, involving 
the infam ous literacy test) or a ‘racialist’ selection based on national or racial 
affiliation. In the US, the racialist approach regained strength in the years fo l
low ing the end o f  the Civil W ar (1870) and officially  dom inated US policy  
from  the 1920s th rough  1965. S tarting in  the 1920s, the U n ited  S tates 
im plem ented a policy o f  selecting im m igrants based on the ir nationality  and 
their race. The candidate not only had to fulfill the condition o f  being part o f  
a national quota, but also had to belong to a race eligible for naturalization. 
Furtherm ore, those adm itted to the U nited States had to be deem ed ‘unlikely 
to  be a public charge’. In the 1930s w hen unem ploym ent figures peaked, 
these national quotas w ere never filled, despite the needs o f  hundreds o f  
thousands o f  European refugees fleeing N azi oppression .28 In France, the 
racialist approach was never publicly chosen. But, follow ing the F irst W orld 
W ar, it w as im plem ented in  practice. D uring the 1920s, F rance deported  
‘undesirable’ colonial soldiers and workers, im ported during the war, back to 
the ir colonies o f  origin. For racial reasons, the French  authorities d id  not 
w ant these foreigners to  settle in the m etropolitan  area. A t the end o f  the

26 See Neuman, ‘The Lost Century of American Immigration Law (1776-1875)’, 93 
Columbia Law Review (1993) 1833.

27 Currently, for example, in the American Congress in 1995-6, the debate rests on limiting 
the number of legal immigrants allowed into the country annually to between 500,000 and 
800,000. There is no discussion of a zero option.

28 R. Divine, American Immigration Policy, 1924-1952 (1957).
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1930s, a clim ate o f  econom ic crisis w as com pounded by the th reat o f  w ar 
w ith  G erm any and the im pending arrival o f  refugees that w ould surely result, 
lead  France to  the verge o f  adopting national and racial quota policy sim ilar 
to  that used  in  the US. In fact, even after the war, the governm ent, w ith the 
approval o f  Charles de Gaulle, considered im plem enting such a policy. H o w 
ever, the F rench civil service opposed such a project, arguing that an im m i
gration  po licy  based on a h ierarchy o f  racial or national origins w ould  too 
c lo se ly  resem ble N azi ideology. A s such, any leg isla tion  based  on the 
explicit m ention o f  national criteria as a basis for the selection o f  im m igrants 
w as stigm atized.29

This stigm atization o f  any form s o f  ‘racial science’ due to  its sim ilarity to 
N azi ideo logy  had  a huge effect on the ex tension  o f  dem ocratic norm s 
th rough  several countries. Im m igrant selection or selective procedures for 
natura lization  based on racial criteria or national origins w ere progressively 
elim inated  from  leg islation  in  the U nited  States and in  France, w ith  a full 
repeal o f  national quotas in the U nited States in 1965. W hen other European 
countries, fo llow ed by Japan, becam e countries o f  im m igration, they were 
forced to  jo in  this norm ative constraint and to form ally apply the rule o f  non- 
rejection o f  im m igrants based on national or racial origins.

2. The R ise o f  N orm ative Constraints on Im m igration Laws

The condem nation o f  a racialist approach as a m eans o f  selection at ports o f  
entry had the consequence o f  creating alternative legal categories: refugees, 
fam ilies o f  im m igrants, and tw o different kinds o f  w orker: sk illed  w orkers 
and tem porary  w orkers. The w orld ’s w oefully  inadequate response to N azi 
persecu tion  p rio r to and during the course o f  W orld  W ar II p rovoked the 
developm ent o f  a new  in ternational hum anitarian  norm ative s truc tu re30 
w hich  th roughou t the 1970s and 1980s had another consequence: that o f  
p lacing lim its on the type o f  restrictive control policies w hich could be leg it
im ate ly  im plem en ted  by  dem ocratic governm ents. A s P eter Schuck has 
w ritten , in  the case o f  the U n ited  S tates the rise o f  these  no rm ative  
constraints produced a ‘transform ation o f  im m igration law ’.31

(a) A  R ight o f  A ccess

A part from  the end o f  a racialist approach to  im m igration selection, the first 
factor constraining governm ents in  their im m igration policy is the extension

29 See Weil, ‘Racisme et discriminations dans la politique française de l’immigration: 1938 - 
1945 / 1974-1995’, Vingtième Siècle (1995) 74-99.

30 Martin, ‘Reforming Asylum Adjudication: On Navigating the Coast of Bohemia’, 138 
University o f  Pennsylvania Law Review ( 1990) 254.

31 Schuck, ‘The Transformation of Immigration Law’, 84 Columbia Law Review (1984) 1 - 
90.
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o f  rights guaranteed by international conventions or internal law s, p a rticu 
larly those concerning special rights guaranteed on national territory , or in 
som e cases access to  it, g iven to refugees, asylum  seekers and fam ilies o f  
foreign residents.

i) The Refugees and A sylum  Seekers:
All the European States now adays practice territorial asylum  and are party  to 
the 1951 G eneva U N  Convention and the N ew  Y ork 1967 U N  protocol re la t
ing to the status o f  refugees. Territorial asylum  and refugee status are tw o 
different legal situations w ith different histories.

Territorial asylum  is a unilateral protection given by a State to a foreigner 
or a Stateless person. H istorically related to an ancient religious and political 
tradition in Classical Greece, asylum  developed in the C hristian tradition  as a 
religious obligation. It has progressively  been transferred  and transform ed 
w ith the em ergence o f  m odem  E uropean States into a status p rov ided  by  
kings and kingdom s as an act o f  sovereignty. Its political dim ension w as only 
theorized  in  the eighteenth  century  by philosophers such as V olta ire  and 
theorists o f  in ternational law  such as V attel or Beccaria. A t the end o f  the 
sam e century , the A m erican  and the F rench  R evolu tions p erm itted  the 
im plem entation  o f  asylum  on a large scale by tw o m eans: the tw o new  
R epublics p rocla im ed  them selves to be lands o f  asy lum  fo r persecu ted  
people, and thus becam e so; but their em ergence also provoked em igration o f  
refugees from  A m erica and France, leading to the arrival o f  tens o f  thousands 
o f  people in the English Territories and the G erm an States. D uring the first 
part o f  the nineteenth century, the practice o f  territorial/political asylum  w as 
extended to all m odem  States o f  the W estern w orld32 and still rem ains to this 
day a sovereign pow er o f  every State.

The creation o f  an individual international status for the ‘re fugee’ is the 
product o f  a com plex process resulting from  the upheavals o f  the tw entieth  
century. In the afterm ath o f  W orld W ar I, the flow  o f  refugees, w hich p rev i
ously had tended to  be relatively lim ited, quickly becam e m assive. B ecause 
o f  this change, a definition and a status assigned to refugees took  shape.33 
The Russian O ctober Revolution provoked the departure o f  alm ost one and a 
h a lf  m illion persons, who, by the decree o f  15 D ecem ber 1921, w ere often 
deprived o f  their Russian citizenship. The Council o f  the League o f  N ations 
estab lished  the O ffice o f  H igh  C om m issioner fo r R efugees w ith  the 
N orw egian F rid tjo f N ansen at its head. So to ensure the ju rid ical pro tection  
lost by their ‘denaturalization’, international travel docum ents w ere provided

32 On the definition and history of refugee and asylum statutes, see F. Crépeau, Droit d ’asile 
-  De l ’hospitalité aux contrôles migratoires, (1995), particularly the first section.

33 Hathaway, ‘The Evolution of Refugee Status in International Law: 1920-1950’, 33 ICLQ 
(1984) 348-80.
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to R ussian refugees living outside the territory o f  the Soviet U nion on 5 July 
1922. These ‘N ansen passports’ were recognized by 54 countries and perm it
ted  the refugee to  travel across these countries from  the country  o f  first 
w elcom e. O n 31 M ay 1924 the applicability  o f  N ansen identity  certificates 
w as extended to A rm enian refugees, and on 30 June 1928, 155,000 refugees 
o f  seven other d ifferent origins and on 26 O ctober 1933, the C ouncil o f  the 
League o f  N ations created the H igh C om m issioner for refugees com ing from  
Germany.

O n 28 O ctober 1933 an international conference adopted the first G eneva 
C onvention  on the In ternational Status o f  the R efugee, w hich ratified  the 
form er definition given to  R ussian and A rm enian refugees: a person who no 
longer enjoys the protection o f  the Soviet or the Turkish R epublics and who 
has not acquired  other nationality . The signatory States (who w ere not very 
num erous at first; 8 in all) agreed to respect im portant rights for refugees: 
‘non-refou lem en t’, access to  the labour m arket, education, social security, 
etc.

The nex t step in  defin ing refugees w as to extend the status to persons 
persecuted  even i f  they had not lost their nationality o f  origin -  an extension 
from  a ju rid ical need for protection to a political one.34 This extensive defi
n ition  w as given to  the refugees from  the Saar Territory (24 M ay 1935), to 
G erm an refugees (4 July  1936) and to  refugees from  the Sudetenland (17 
January  1939). The 10 February 1938 C onvention concerning the status o f  
refugees com ing from  G erm any concerned ‘persons possessing  or having 
possessed  G erm an nationality  and not possessing any other nationality, who 
are proved not to enjoy, in  law  or in fact, the protection o f  the G overnm ent o f  
the R e ich ’.35 W hen, after the A nschluss, the Evian C onference (6-15 July 
1938) on the situation o f  the Jew ish population in territories under the dom i
nation  o f  the N azi regim e w as held  at the in itiative o f  P resident F ranklin  
Roosevelt, a th ird  definition em erged, different in its essence and at the same 
tim e m ore restrictive and m ore extensive in its grounds o f  protection.

This th ird  defin ition  by the In tergovernm ental C om m ittee on R efugees 
provided the first individualized definition o f  the refugee.36 The latter was no 
longer defined  by  his orig in  but by his individual situation: ‘a person  who 
has not already left his country o f  origin (G erm any including A ustria) but 
w ho m ust em igrate on account o f  their political opinions, religious beliefs, 
and racial o rig in ’. This defin itional transfer from  a group to an individual 
could  have involved a restriction in  the scope o f  protection, but for the first 
tim e, the defin ition  concerned persons still in  the ir country  o f  orig in  and 
w ould  have the effect o f  greatly enlarging the num ber o f  persons eligible for

34 Hathaway, ibid, to whom I owe this analysis of a three stage evolution, qualified the polit
ical stage as ‘social’.

35 Hathaway, ibid, at 364.
36 Hathaway, ibid, at 370-80.
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refugee status. This approach benefited the Spanish republicans, for example. 
After the war, the General Assembly o f  United Nations created the Interna
tional Refugee Organization (IRO) in December 1946 in an effort to unify 
juridically, i f  not practically, the status o f  displaced persons and refugees 
since the First W orld War. The assistance o f the IRO was given to persons 
who could not be repatriated or those who ‘in complete freedom and after 
receiving full knowledge o f  the facts... expressed valid objections to return
ing to [their countries o f origin]’. This task was then transferred to the Office 
o f  the U nited N ations High Com m issioner for Refugees (UNHCR) ju s t 
before the signature o f  the Geneva Convention on 28 July 1951.

In the negotiations o f  the convention which took place in Geneva (2-25 
July 1951), three main questions were discussed:

1) W hat would be the definition chosen and how w ould the process o f  
recognition be constituted?

2) W ould the convention include an automatic right o f  adm ission o f  a 
potential refugee on the territory o f a signatory State?

3) Would it include criteria based on origins or on events justifying refugee 
status?

The definition o f a refugee adopted at the convention confirm ed the move 
towards individualization. Article 1 o f the Convention defines a refugee as a 
person who is upwilling or unable to return to his or her country ‘owing to a 
well-founded fear o f being persecuted for reason o f  race, religion, national
ity, membership o f a particular social group or political opinion’.

But the agreement can be seen as a defeat for international recognition o f 
individuals in favour o f  the sovereignty o f  the nation-state. A restrictive 
com prom ise based on the largest com mon denom inator preserved o f  the 
sovereignty o f each nation-state.

Unlike the 1938 definition, the 1951 definition o f  a refugee no longer 
mentions ‘persons who have not already left their country o f  origin’. So as to 
enforce national sovereignty, the right o f  automatic admission, the possibility 
to impose on a signatory State the entrance on its territory o f  a potential 
refugee (as argued by France against the conception defended by the United 
States and Great Britain) was not accepted.37 As long as adm ission to 
national territory remains in the realm o f competence o f each State, the State 
will continue to define the right o f  territorial asylum using its own criteria, 
following its own domestic procedure.38

At the demand o f  the French M inistry o f Foreign Affairs and w ith the 
backing o f  the United States, the Convention permitted each signatory State

37 C. Norek and F. Doumic-Doublet, Le Droit d ’Asile en France (1989) 35.
38 G. Goodwin-Gill, The Refugee in International Law (1983).
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not only to im plem ent the general time lim it laid down by the convention 
(which specified that a person could only acquire refugee status ‘as a result 
o f  events occurring before 1 January 1951’) but also to impose a territorial 
lim it by inserting after the word ‘events’ the optional words ‘occurring in 
Europe’ prior to the critical date.39

The Convention did not guarantee that an applicant would be granted 
asylum  if  he deserved it: it simply stipulated that he would not be returned 
‘to the frontiers o f territories where his life or freedom would be threatened’ 
(Article 33). N or did it recognize the automatic right to the highest level o f 
social and civil rights (either in the form o f the same treatm ent as citizens of 
the country o f  residence or the most favourable treatm ent accorded to those 
citizens o f  a foreign country residing in the host country). Later, the creation 
o f  new  nation-states out o f  form er colonies provided the grounds for the 
extension o f  the convention beyond Europe to all countries without limitation 
o f  date (codified in the 1967 Protocol o f New York).

A lthough all the countries involved in this study now recognize and claim 
to obey the convention, the modes o f  recognition occurred differently in each 
one.
-  In France, the differentiation between political refugees and other types 

o f  im m igrants is not new. France received the largest num ber o f  
refugees in Europe in the period between the two W orld W ars, even 
when, for econom ic reasons, the immigration o f  foreign workers was 
prohibited. In 1938, for example, restrictions on immigration were rein
forced, but at the same time the right o f  asylum and refugee status were 
formally guaranteed.40 After the Second W orld War, France ratified the 
Geneva Convention including the restrictive option clause which was 
not repealed until 1971.41 The French Office for the Protection o f 
Refugees and Stateless Persons, created in 1952, is in charge o f  the 
recognition o f refugee status. The Preamble o f  the 1958 French C onsti
tution specifies that ‘any person persecuted on account o f his actions in 
favour o f  Liberty has a right to asylum  within the territories o f  the 
R epublic.’ Additionally, at the discretion o f  the State, de fac to  refugee 
status and perm ission to rem ain on French territory can be provided to 
refugees who lack individual proof o f well-founded fear o f  persecution 
necessary to claim Geneva status.

-  Despite its liberal reputation and the exem ption given to political and 
religious refugees from  the main requirements o f  the A lien’s Act o f

39 G. Noiriel, La tyrannie du National, Le droit d 'asile en Europe 1793-1993 ( 1991 ) 139-52.
40 See Weil, ‘La politique d’immigration de la France et des Etats-Unis à l’égard des 

réfugiés d’Europe Centrale à la veille de la Seconde Guerre mondiale’, Les Cahiers de la 
Shoah' (1995-2) 51-84.

41 Decree n°71-289 of 9 April 1971 publishing the 1967 Protocol relating to the Status of 
Refugees (606 UNTS 267). On the French Policy towards refugees after World War II 
see, Cohen, ‘Insertion et Transit: les réfugiés juifs de l’après-guerre 1945-1948’, Liana 
Levi (ed.), Archives Juives, 29/1, (1er sem. 1996) 92-101.
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1905,42 the United Kingdom did not welcome numerous refugees after 
the First W orld War. According to M ichael M. M arrus,43 only about
15,000 Russians and 1,000 Armenians m igrated to G reat Britain. ‘In 
contrast to France, British officials had no pretense about a long-stand
ing policy o f asylum’.44 Therefore, it was only in reaction to the refugee 
crisis o f 1938 as well as in com pensation for the restrictionist policy 
tow ards Jews who w anted to settle in Palestine that G reat B ritain  
cautiously opened its doors.45 At the end o f  1939 about 50,000 refugees 
from the Reich and 6,000 from Czechoslovakia had received asylum on 
the territory o f  the United Kingdom, and London was the seat o f  1938 
ICR. Since that moment, Great Britain has involved itse lf in in terna
tional action for refugees and participated actively in the elaboration o f 
the Geneva Convention. G reat Britain im plem ented the convention 
formally, choosing its universal option ( ‘in Europe and elsew here’) as a 
nod towards liberalism.

-  Founded in 1949, the Federal Republic o f  Germany far surpasses the 
restrictions o f  the Geneva convention which it signed in 1951. The 
inclusion o f a provision related to asylum in the 1949 Basic Law was 
seen by its drafters as an important commitment to human rights in the 
afterm ath o f  the war, symbolizing the rejection not only o f  national 
socialism  but also responding to political persecution in E astern  
Europe.46 Article 16 paragraph 2, sentence 2 o f the German Constitution 
provides that ‘the politically persecuted shall enjoy asy lum ’. Three 
kinds o f  applicants, and therefore refugees, are recognized in the 
German system :47 ‘Article 16’ refugees, Geneva convention refugees, 
and the de fac to  refugees who lack individual proof o f  a well-founded 
fear o f  persecution needed to obtain Geneva status but who are nonethe
less perm itted to rem ain on hum anitarian grounds, under the im plicit 
rule o f ‘non-refoulement’.

ii) Family Reunification
A religious sacrament before becoming a domestic civil right, a normal fam 
ily life was progressively guaranteed by international conventions and 
national courts. The first stage o f  international recognition48 o f  a right to live 
with one’s family was the recognition o f  the U nited N ations U niversal 
Declaration o f  Human Rights o f 17 Decem ber 1948, stipulating that any

42 R. Plender, supra note 25, at 231-2. The distinction was present in the 1905 Act, but had 
disappeared in the alien legislation of 1914-1919.

43 M. Marrus, The Unwanted, European Refugees in the Twentieth Century (1985) 149-54.
44 Ibid, at 150.
45 C. Holmes, John Bull’s Island, Immigration and British Society, 1871-1971 (1988) 140-8.
46 Kanstroom, ‘Wer Sind Wir Wieder? Laws of Asylum, Immigration, and Citizenship in 

the Struggle for the Soul of the New Germany’, 18 The Yale Journal of International Law 
(1991) 194.

47 See Neuman, ‘Buffer Zones Against Refugees: Dublin, Schengen, and the German 
Asylum Amendment’, 33 Virginia Journal o f International Law (1993) 509-11.

48 See, ‘La famille au ban de 1 ’Europe’, 25 Plein Droit (1994).
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hum an being can m arry and have a family, considered as the ‘natural and 
fundam ental elem ent o f  the society.’ The General Assembly o f  the United 
N ations ratified two pacts on 16 December 1966, relating to the im plem enta
tion o f  the principles in the Declaration o f  1948. In Europe, the European 
Convention for the safeguard o f  human rights signed in 1950 guarantees the 
right for any human being living on the territory o f  a m em ber State the right 
to a normal family life and the freedom o f marriage.

Progressively British, French and German courts introduced these rights 
in their internal jurisprudence. The French Conseil d ’E tat recognized it in a 
GISTI decision o f  1978. In Germany, the Federal Constitutional Court has 
extended the protection o f  the family provided for by Article 6 o f  the Basic 
Law49 to immigrants, as for example in 1987.50 In France, as in Germany, 
alien residents who wish to be jo ined by their family members must satisfy 
the following three requirements: a) legal residence b) sufficient living space 
c) means o f  financial support.

(b) The Development o f  the Rule o f  Law on the Territory o f  Immigration 
Countries

i) The Protection o f Illegals
In all countries o f  Europe the last two decades have been marked by a paral - 
lei, yet contradictory evolution. As adm inistrators and legislators became 
increasingly concerned with illegal immigration, national courts extended the 
protection o f  illegals, thereby constraining public action. Peter Schuck ana
lyzes this evolution as the unfolding o f  ‘com munitarian’ principles grounded 
in the perception that individuals, societies and nations are bound to each 
other by ‘pervasive interdependencies ... (implying) certain moral and legal 
consequences’51 towards ‘all individuals who manage to reach A m erica’s 
shores, even to strangers whom it has never undertaken, and has no wish to 
protect’. 52 In Europe, the same phenomenon can be interpreted as a reaction 
to the scars left by the events o f  W orld W ar II.

ii) A Quasi-Ban on Deportation o f Legal Residents
Finally, a de fac to  right has emerged in the 1970s. The democratic countries 
have learned that even if  legal selection not based on racial or national crite
ria at entry is legitimate, the categorization o f immigrants into various groups

49 Para. 1: Marriage and family shall enjoy the special protection of the state. Para. 2: The 
care and upbringing of children are a natural right of, and a duty primarily incumbent on, 
the parents.

50 Motomura, ‘The Family and Immigration: A Roadmap to the Ruritanian Lawmaker’, 43 
AJCL (1995) 517.

51 Schuck, ‘The Transformation of Immigration Law’, 84 Columbia Law Review (1984) 50.
52 Ibid, at 4.
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(tem porary, perm anent, refugee, guest w orkers etc.) has had little im pact on 
the actual duration o f  the stay. B efore the Second W orld  W ar, legal im m i
grants were often deported back to their countries or territories o f  orig in  at 
the expiration o f  their residence perm it w hen econom ic dow nturns created  
com petition for jobs  betw een nationals and foreigners. This w as the case in 
F rance fo r num erous Poles in 1934-1935 during  the p eak  years o f  the 
econom ic depression. These policies have progressively becom e illegitim ate 
since W orld W ar II, even i f  the learning process regarding this international 
norm  has proceeded at different rates from  one country to the next.

In the U nited  States, w here legal im m igration traditionally  leads to  c i t i
zenship , therefore fo rced  deporta tion  o f  legal im m igran ts fo r econom ic 
reasons has never been considered. This type o f  solution can be envisaged, 
however, by a country w hich has w elcom ed ‘w orkers on a tem porary b asis’.

In France, this obligation cam e from  the ethical and practical im possib il
ity  o f  repatria ting  ‘u n d esirab le ’ fo reign  w orkers by force. F o r rac ia list 
reasons, P resident V alery G iscard d ’Estaing attem pted a forced repatriation 
o f  the m ajority  o f  legal N orth  A frican im m igrants, especially  A lgerians, 
betw een 1978 and 1980.53 However, due to a strong reaction from  the po liti
cal Left, the labour unions, the RPR, and the CD S, the in itia tive failed. 
G iscard d ’E sta ing ’s idea o f  repatriation also provoked a v ivid  reaction from  
the French A dm inistrative Suprem e C ourt (the C onseil d ’E ta t). In its deci
sion, the Court, w hile prim arily referring to republican values and con stitu 
tional principals, also invoked the dam aging effects o f  such a po licy  fo r 
F rance’s im age abroad. The force o f  this rebuttal caused the governm ent to 
back down. In June 1984, the French Parliam ent passed an A ct w hich e v en 
tua lly  guaran teed  perm anent residence fo r all fo reign  citizens liv ing  in 
France, regardless o f  their origin.

In G reat Britain, the 1948 law  granted not only the right o f  perm anent 
residence but also full citizenship to m any undesirable citizens o f  the N ew  
Com m onw ealth as soon as they set foot on B ritish soil. It is perhaps due to 
this fact that G reat B ritain restricted im m igration from  1962 onw ards, m uch 
earlier than other European countries.

In G erm any the result was sim ilar, but the process did not occur in  the 
same m anner. In Germ any, the courts were at the centre o f  a policy  rev o lu 
tion w hich has not been readily adm itted in official discourses. O fficially, the 
Federal Republic o f  Germ any argued that it was not a country o f  im m igration 
even i f  it had organized and recruited  a large num ber o f  foreign w orkers 
since the end o f  the 1950s who were needed to operate the n a tion ’s rapidly 
expanding econom ic infrastructure. These im m igrants were officially consid 
ered as tem porary workers who w ould return to their countries o f  origin after 
several years o f  w ork  in  G erm any. C onversely , the F ederal R epub lic

53 See P. Weil, La France et ses étrangers (1991) Chapter V.
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favou red  the re tu rn  to  the ‘m other n a tio n ’ o f  those popula tions having 
G erm an ancestors or, in other w ords, ‘G erm an b lood’, who lived in the G D R 
or o ther regions in  Eastern Europe. These im m igrants w ere easily and au to 
m atically  conferred  G erm an nationality , in conform ity w ith the conception, 
still dom inant at the tim e, that the nation w as defined by the ethnic origins o f  
the G erm an people, regardless o f  the ir geographic d istribu tion  throughout 
Eastern and Central Europe.

In 1970,54 a B avarian  adm inistrative court ruled that a foreign w orker’s 
sojourn  o f  m ore than  five years w as sufficient grounds ‘to deny further re s i
dency (authorization), as each extended residency (authorization) w ould tend 
tow ards settlem ent, w hich  ordinarily  runs counter to State interests because 
the Federal Republic o f  G erm any is not a country o f  im m igration.’ This d ec i
sion w as overru led  at the federal level and in  1972 the federal governm ent 
stated  tha t ‘the lim itation  o f  the duration o f  the stay o f  foreign em ployees 
w ill not be regulated  through repressive m easures under the law  rela ted  to 
fo re ig n e rs .’ The G erm an C onstitu tional C ourt based  its ju dgm en t on the 
P ream ble  o f  the B asic  L aw  w hich  recognizes and p ro tec ts fundam ental 
hum an rights as w ell as econom ic and social w elfare rights. The C onstitu 
tional C ourt drew  on the Basic Law  and its ju risprudence, considered as a 
‘sp iritual-m oral confrontation  w ith  the previous system  o f  N ational-S ocia l
is m ’,55 to  ex tend  the principal o f  the basic righ ts and p ro tections o f  the 
Jederm ann G rundrechte , not only to G erm an citizens but also to aliens living 
in  G erm any. In 1978, the C ourt recognized that ‘an alien acquires a constitu 
tionally  protected  reliance interest to rem ain in G erm any as a result o f  prior 
rou tine renew als o f  his residence perm it and his in tegration  into G erm an 
Society’. 56 A fter the failure o f  the voluntary return policy in 1983-1984, this 
legal right becam e a m assive sociological reality.

This m oral and legal constraint on the forced departure o f  legal and ille 
gal im m ig ran ts  p ro v id ed  by  the in te rn a tio n a l dem ocra tic  com m unity  
contrasts sharply w ith  the relative liberty w ith w hich non-dem ocratic States, 
w hich are not as responsive to the m oral constraints im posed by the in terna
tional com m unity, are still deporting legal foreign w orkers (i.e. Saudi A rabia 
in  1991, Iraq in  1990, L ibya in 1984, and N igeria in 1983, am ong others).

The fact that host dem ocratic nations are m ore or less forced to accept 
‘undesirab le’ settlers as perm anent im m igrants (Turks in G erm any, K oreans 
in  Japan, im m igrants from  form er colonies in G reat B ritain  and in France),

54 Miller, ‘Policy Ad-Hocracy: The Paucity of Coordinated Perspectives and Policies’, 
Annals, AAPSS, 485, (May 1986) 71 quoting H. Reister, Ausländerbeschäftigung und 
Ausländerpolitik in der Bundesrepublik Deutschland, Berlin, Fachhochschule für Verwal
tung und Rechtspflege, monograph n°38.

55 See Kanstroom, supra note 46.
56 Ibid, at 171. It is the judgment of 26 September 1978, 49 BVerfGE 168. See also the 

judgment of 10 May 1988, 78 BVerfGE 179, 196-7.
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led m any specialists to claim  that im m igration policies lose their m eaning .57 
Such assum ptions were based on a categorization o f  different types o f  im m i
gration: econom ic/dem ographic or political -  each category corresponding to 
an im plicit duration o f  residency. As such, econom ic m igration  w as often 
considered as tem porary, lasting only as long as there was a labour shortage 
in the host country; political m igration was linked to the risk  o f  persecution 
in the nation o f  origin; and only dem ographic im m igration was by definition 
perm anent. This approach is no longer valid in the current state o f  affairs, nor 
is an opposite one w hich w ould echo the follow ing statem ent: ‘The m ajor 
difference betw een refugees and other m igrants is that refugees appear to see 
their im m igration from  the very start as perm anent’.58

3. The Third Stage o f  the Im m igration Policies: M ultiple S tate Responses to 
Norm ative Constraints

D em ocratic States have learned that the im m igrant’s status vis-à-vis the host 
nation upon his arrival has little real effect on the actual duration o f  stay. 
Today, any foreigner authorized for legal residence has to  be considered by 
the State as a po tential perm anent im m igrant. This is no t to  say tha t all 
im m igrants who enter w ill stay indefinitely, since every year there are a s ig 
nificant num ber o f  im m igrants who spontaneously return to the ir country o f  
origin -  and w ho are often not counted by official statistics. In any case, the 
w eak link betw een an im m igran t’s status and the length o f  stay has had  the 
im portant consequence o f  dem onstrating that po licy  m easures that p rovide 
for tem porary residence perm its are largely inefficient, i f  not counter-produc
tive.59

As a result o f  the learning curve concerning the entry and the pro longed  
settlem ent o f  foreigners, host countries have progressively adapted their p o li
cies. Form ally, three categories o f  im m igrants are authorized to enter all o f  
the countries invo lved  in  th is study w ith  rela tive ease: 1) fo re ig n -b o m  
spouses o f  citizens, 2) political refugees, and 3) fam ilies o f  foreign residents. 
A fourth group, skilled w orkers, are still often encouraged. H ow ever, over 
the past decade or so, as governm ents have been subm itted  to  increasing  
political pressure to stop im m igration, a policy  m obilization, often  h ighly

57 For example P. George, Les migrations internationales (1974).
58 M. Piore, supra note 4, at 29.
59 This learning curve has not yet resulted in the harmonization of definitions. Although the 

European States have essentially eliminated the distinction between temporary workers 
and permanent workers, the US still considers temporary workers to be non-immigrants. 
Of 21 million such non-immigrants admitted to the US in 1993, 17 million were tourists, 
3 million were business visitors, and 1 million from miscellaneous groups, including 
165,000 temporary foreign workers, 257,000 foreign students etc. The last category, 
foreign students, holds particular promise for those wishing to become permanent settlers. 
Martin and Midgley, ‘Immigration to the United States: Journey to an Uncertain Destina - 
tion’,49 Population Bulletin (1994)6-7.
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politic ized , has led to  the developm ent o f  new  m eans o f  restric tive action 
w ith in  the d ifferen t State agencies. N onetheless, the tim e lag betw een the 
su rp rise  to  po licy -m akers  tha t has resu lted  from  the transfo rm ation  o f  
ju risp rudence in  im m igration law  and the transform ation o f  policies w hich 
are its consequences, has been significant. In order to reduce this gap before 
new  policies w ere im plem ented, som e regularization or legalization o f  il le 
gals w as often undertaken so as to  start w ith a ‘clean sla te’ (as w as the case 
in France in  1981 and in Spain and Italy betw een 1985 and 1991).60

The new  im m igration  po lic ies are still in  the course o f  being  im p le 
m ented. H ow ever, legislation from  this m ore recent period  dem onstrates a 
continuing  process o f  State adaptation to im m igration phenom ena and the 
evolu tion  o f  ju risprudence. These new  policies all include em ployer san c 
tions, legal deterrence, international cooperation, and an increase in funding 
fo r the State agencies tha t im plem ent im m igra tion  policy . H ow ever, as 
a rgued  above, the convergence o f  national po lic ies due to  in ternational 
constrain ts o r po licy  transform ations has resu lted  in  very  d ifferen t po licy  
outcom es in  d ifferent countries. These differences are due to  the d ivergent 
ro le o f  several factors in the environm ent o f  im m igration policy  as w ell as 
different choices o f  policy tools.

C. Geopolitics and Domestic Politics: The Factors of Differentiation of 
Policy Outcomes

The factors resulting  in  d ifferences in the im plem entation  o f  im m igration  
po licy  can be d iv ided  into tw o categories: 1) the geopolitical con tex t o f  
im m igration; 2) im m igration politics and the policy process.

1. The G eopolitical Context o f  Im m igration

W hen pu t into practice in different countries, policies have had to take into 
account:
-  different geographical situations;
-  differing political cultures;
-  specific historical interactions;
-  international and diplom atic interest;

60 In France 132,000 illegals were regularized. Regularizations that occurred in Spain in 
1985-1986 and 1991 involved respectively 44,000 and 105,000 persons; in Italy in 
1987/88 and 1990, 105,000 and then 216,000 additional illegal migrants were declared to 
be legal immigrants.
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(a) The G eographical Situation

N atural or physical borders are m uch easier to  control than land or political 
borders. It is therefore easier for island nations such as Japan or G reat B ritain 
to control im m igration than it is for G erm any, and to a certain extent, France 
or the U nited States.

(b) Some Exam ples o f  Cultural Constraints

-  The M arket, the State and Society
Control o f  im m igration involves an often fragm ented police and justice  
adm inistration, in  addition to a num ber o f  econom ic actors (em ployers, 
unions, etc.). The d ifferences in  the levels o f  in teraction  and  control 
betw een the State, the m arket, and the society  as w ell as the values 
shared by the society can have im portant effects on the im plem entation 
o f  im m igration policy.

-  General attitudes tow ards im m igration
A nation ’s general attitude tow ards im m igrants depends largely  on the 
role w hich im m igration played in  the founding and the developm ent o f  
the society: one can differentiate betw een countries o f  im m igrants like 
the U nited  States, w here even in periods o f  restrictive policy, im m ig ra
tion is still perceived as constitu ting the initial bu ild ing b locks o f  the 
society; countries o f  im m igration like France, w here the incorporation  
o f  im m igrants is reluctan tly  perceived  as a necessity  o r a burden; or 
m ore recent im m igration countries like G erm any or Japan w hich still 
refuse to adm it that they have becom e countries o f  im m igra tion  and 
w hich see the settlem ent o f  im m igrants as a legal constraint. The ap p ar
ent convergence o f  the ru les and practices govern ing  m igration-flow  
policy  conceals w idely  diverging cultural perceptions o f  im m igration  
that have contributed to the developm ent o f  diverse policy outcom es.

-  L ast bu t no t least, som e constitu tional and eth ical values can  have 
effects on the organization o f  im m igration policy, such as the righ t o f  
the police to control identity through photo identification p ap ers .61 The 
use o f  such identity controls as a m eans to control im m igration is largely 
dependent on political culture: for exam ple, in continental Europe, id e n 
tity  control is legitim ate, w hile this is far from  being the case in  G reat 
Britain, w here the ideal o f  individual freedom  is m ore easily  respected 
in part due to the ease w ith w hich the borders o f  an island nation can be 
controlled.

D. Papademetriou and K. Hamilton, Managing Uncertainty: Regulating Immigration 
Flows in Advanced Industrial Countries, A Carnegie Endowment Book (1995), at 14.
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(c) H istory

H istorical attitudes o f  countries tow ards refugees or im m igrants (foreign or 
colonial) can have a significant influence on the types o f  policies that can be 
considered as legitim ate.

F o r sim ilar reasons, the h isto ry  o f  the re la tionsh ip  betw een  the host 
country and the countries o f  origin can also strongly affect im m igration p o l
icy. O ne can cite as exam ples in Europe the relations o f  G erm any w ith p o liti
cal refugees, and w ith Turkey and Turks, France w ith A lgeria and Algerians.

The reactions o f  F rance and G erm any to  the econom ic crisis follow ing 
the first oil shock in  1973 is an interesting case. D espite differing historical 
trad itions concerning im m igration, reactions to the crisis by the F rench and 
G erm an governm ents w ith  regard  to  the ir im m igrant policies d iffered m ore 
than  the ir h istorical traditions w ould have led one to believe. A m ong E u ro 
pean  countries, F rance has historically  had one o f  the m ost liberal im m ig ra
tion  policies. A t the end o f  the nineteenth century, France im plicitly favoured 
im m igration, a de fa c to  policy  stand that was later m ade perm anent through 
the decrees o f  1945. A t the root o f  this desire -  unique in Europe -  to  favour 
the perm anent settlem ent o f  foreign fam ilies and the acquisition  o f  F rench 
nationality  are, first, econom ic reasons, and m ore im portantly, the concerns 
b rought about by F ran ce ’s w eak dem ographic grow th. H ow ever, betw een 
1978 and 1980, President G iscard d ’Estaing attem pted to organize the forced 
return  o f  several hundred thousand resident im m igrants to their countries o f  
orig in , in  p articu la r the A lgerians. He therefore took  m easures w hich  no 
o ther European country considered. H is initiative failed, but w hat is in terest
ing is that he tried  in  the first place. It w as paradoxically  F rance’s historical 
im age as the b irthp lace o f  hum an righ ts w hich m ade it at all possib le  to 
envisage such a step .62

G erm any halted  all new  arrivals o f  guest w orkers in N ovem ber 1973. 
W ith  the passing o f  the years, it becam e clear that the econom ic crisis and a 
steadily  increasing unem ploym ent rate w as creating a contradiction betw een 
the original conception o f  im m igrants as a sim ple labour force and the p e r
m anent settlem ent o f  th is ‘su rp lus’ population. G iven the explicitly  tem p o 
rary  statute o f  im m igrant w orkers, one w ould have expected the im plem enta
tion  o f  an active policy o f  the return o f  its guest w orkers to their countries o f  
origin. B ut th is is forgetting that the F.R .G . is, since 1945, a State w hich is 
lim ited , m ore than  any other, by m oral constrain ts concern ing  civil and 
hum an rights. E thically, it w as im possible to  organize the forced repatriation 
o f  foreigners. A ttem pts have been m ade m ore recently  to strike a deal w ith 
the countries o f  origin by offering substantial financial aid in return for the 
return  o f  unw anted  im m igrants. This has been rather unproductive, as the 
m easures have concerned only those who already had the intention o f  return -

62 See P. Weil, supra note 53, Chapter V.
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ing, and the operation has proved to be a heavy burden on public ex p en d i
tures.

(d) Im m igration and International Relations

By definition, im m igration policies are related to foreign policy. U ntil the ir 
na tu ra liza tion , im m igran ts rem ain  citizens o f  fo re ign  coun tries . O ften  
m igrants have com e from  countries w ith w hich the w elcom ing country  has 
in tensive relations: com m on borders, h istorical allies or enem ies, fo rm er 
colonies. O ften im m igration issues are included in a large set o f  b ila tera l 
issues w hich im pose bargaining and/or are trea ted  in a m ultilateral system  
w hich im poses norm s and values. D epending on the state o f  diplom atic re la 
tions and on the relative strength o f  the sending and receiving countries, the 
m argins o f  action for the host country vary.

2. Im m igration Politics and the P olicy Process  

The other set o f  constraints concern:
a) the effect o f  politicization on the policy-m aking process;
b) the process o f  agenda building;
c) adm inistrative and legal traditions; structures and system s o f  resource 

allocation betw een governm ent agencies.

These constraints w ill be rapidly defined here and developed in the national 
exam ples in  the follow ing section w here the ir articu la tion  is m ore s ign ifi
cant.63

(a) Politicization and Policy-m aking

Im m igration involves national identity and hum an rights. Thus, by definition 
it is an issue lending itse lf to politicization in one form  or another. W hether 
or not im m igration becom es a political issue depends in large part on the 
organization o f  the political system, the specific m odes o f  agenda building as 
w ell as the context o f  partisan com petition.

(b) The Process o f  A genda Building

Political inertia is largely dependent on the procedures for decision-m aking 
and execution. For exam ple, in  France or in  G reat B ritain  w here the d ep en 
dence o f  the Parliam ent on governm ent and party  discipline is high, it is very 
easy for the governm ent to pass a law. For exam ple, five law s on im m ig ra
tion, including a Constitutional reform, were passed in France in  1995. In the

63 They are developed in Papademetriou and Hamilton, supra note 61, Chapter 2.
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U nited  States, how ever, w ith a tradition  o f  checks and balances, the rivalry 
betw een the W hite H ouse and the Congress considerably slow s the leg is la 
tive process and requires frequent com prom ises. The 1986 im m igration leg is
la tion  passed  after m ore than five years o f  discussion and negotiation, and 
the 1990 bill took nearly four years to be passed .64

Therefore, there is a variable tim e lag from  one polity  to  another betw een 
the em ergence o f  the problem  on the political agenda, the developm ent o f  a 
possible solution, and the im plem entation o f  that solution. The content o f  the 
agenda also depends in large part on the w ay in w hich a ‘p rob lem ’ em erges 
and is articulated: in  Europe, proposals are determ ined alm ost solely at the 
political o r adm inistrative level, w hile in  the U nited  States, a m ultitude o f  
private  in terest groups (representing ethnic, religious, hum anitarian  or p ro 
fessional groups) as w ell as academ ics and other experts intervene to in flu 
ence the content o f  a certain regulation or piece o f  legislation.

W hen reform s im ply the m odification  o f  the C onstitu tion, the process 
becom es even m ore com plicated and prolonged. A gain, in France, it is re la 
tively  easy to  revise F rench nationality  law , w hile it is considerably  m ore 
difficult in G erm any.

(c) The M ethod o f  Policy Im plem entation

This is also vital: does im plem entation depend on fragm ented and/or com pet
ing adm inistrative agencies or unified  ones? O n local or on national ag en 
cies?

In G erm any, natu ra liza tion  and the settlem ent o f  asy lum  seekers are 
organized at the level o f  the L a n d er , w hereas in France such actions are still 
centralized. Inform ation on w ho is im plem enting a policy can have profound 
effects on the results o f  that policy as w ell as the policy choices involved in 
achieving those resu lts.65

Lastly, the capacity o f  a State to act rapidly also depends on the degree o f  
independence o f  national or constitutional courts w hich can block legislation.

D. The Interplay of Factors Determining Policy Illustrated by Case 
Studies

. I
The com bination  o f  the d ifferent factors described above can often help to 
explain  specific choices in  policy  developm ent, their m eans o f  im plem enta
tion, and finally, their outcom es. This inter-relation will be illustrated in the 
study o f  G erm any, G reat-B ritain , France, as w ell as the policy  w ithin the

64 Ibid, at 15-19.
65 Body-Gendrot and Schain, in D. Horowitz and G. Noiriel (eds), Immigrants in Two 

Democracies: French & American Experiences (1992).
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European U nion as a w hole, especially  since the Schengen agreem ent o f  
1985.

1. G ermany

B eyond  the constra in ts we have a lready  described  w hich  have fo rced  
G erm any to  accept the perm anent settlem ent o f  tem porary  w orkers, the 
G erm an Basic Law  and the geographical situation o f  G erm any have tra n s 
form ed it into the country receiving the greatest num ber o f  im m igrants in 
Europe.

But even i f  G erm an authorities are still publicly  declaring that G erm any 
is not a country o f  im m igration, in practice they are creating a highly rational 
im m igration policy.

Through the instrum entalization o f  the European U nion in G erm an p o li
tics, the conservative  coalition  succeeded  in  adopting  a constitu tional 
am endm ent restric ting  an extrem ely  liberal asylum  law , thereby  align ing  
G erm an law s w ith  the law s and practices in o ther E uropean countries and 
subsequently  causing a significant decrease in  the num ber o f  dem ands for 
asylum . But this reform  o f  asylum  laws, so as to lim it fraudulent requests, 
d id  no t p rev en t C h an ce llo r H elm u t K ohl from  recen tly  rea ffirm in g  
G erm any’s m oral responsibility to accept refugees from  the w ar-tom  te rrito 
ries o f  ex-Yugoslavia.

In order to prevent illegal im m igration from  the ir eastern  neighbours, 
G erm any has developed agreem ents w ith them , m aking each country resp o n 
sible for stem m ing the flow  o f  illegal aliens from  th ird  countries th rough  
their own country.

In addition, the G erm an governm ent has im plem ented bilateral accords 
on the entry  o f  seasonal, border, or tra inee  labour. To com bat illegal 
em ploym ent in the sectors w here the supply o f  w orkers in  its ow n national 
m arket is insufficient, G erm any recently created four kinds o f  contracts that 
regulate the hiring o f  seasonal or tem porary  foreign w orkers, as agreed in  
accords signed m ost often w ith the nations o f  central and eastern  Europe. 
The four categories o f  contracts are 1) Czech, Slovak, or Polish G renzarbeit- 
nehmer (border dw ellers) who can w ork every day in  a zone stretching 50 
kilom etres to the w est o f  the border, on the condition that they return hom e 
every night or that they only w ork  on w eekends; 2) Q uotas allow  5,700 
foreign trainees ( G astarbeitnehm er) to w ork and leam  a trade for eighteen 
m on ths in  G erm any ; 3) A p p ro x im ate ly  20 0 ,0 0 0  seaso n a l w o rk e rs  
0Saisonarbeitnehm er) w ork for a m axim um  o f  three m onths; and lastly, 4) 
the status o f  W erkvertragsarbeitnehm er  allow s foreign com panies to  m eet
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honour contracts in  G erm any by im porting their ow n w orkers.66 Such short
te rm  regional m igrations m eet the com m on needs o f  the nations as w ell as 
the econom ic actors involved.

2. G reat Britain

In the afterm ath o f  the Second W orld W ar, B ritish authorities recognized that 
the reconstruc tion  o f  the B ritish  econom y w ould  require an in jection  o f  
foreign  lab o u r.67 The 1949 R oyal C om m ission  on P opulation  stated  that 
im m igration  w ould  be w elcom e ‘w ithout reserve’ i f  ‘the m igrants w ere o f  
good hum an stock and w ere not p reven ted  by the ir re lig ion  or race from  
interm arrying w ith the host population and becom ing m erged into i t ’. 68 The 
B ritish  governm ent therefore tried  m ainly  to  attract Poles, bu t also the so- 
called displaced persons from  Eastern Europe or Spain, and single w om en o f  
Latvian , L ithuanian, Estonian, A ustrian or G erm an nationality. In  addition, 
m any Italians o f  bo th  genders, m ainly  from  Southern Italy, cam e to G reat 
B ritain  until the m iddle o f  the 1950s. F inally, the traditional Irish im m igra
tion  did not stop -  on the contrary. But all together this ‘racially  desirab le’ 
im m igration w as o f  a lim ited  extent and not sufficient to  provide the n eces
sary m anpow er for the labour market.

It w as the aw aited m assive arrival o f  a new  im m igration com ing from  the 
so-called  N ew  C om m onw ealth  w hich changed the dim ensions o f  the p ro b 
lem. C hinese im m igrants com ing for exam ple from  H ong K ong, b lack people 
com ing  partly  from  A frica  bu t m ain ly  from  the C aribbean . A fte r the 
sym bolic arrival from  K ingston, Jam aica o f  a boat w ith  492 passengers 
aboard  in  June 1948, im m igration from  the W est Indies w as boosted by the 
state o f  the labour m arket in  G reat Britain and the curtailm ent o f  im m igration 
into the U S im posed by the 1952 M cC arran-W alter Act. Last but not least, 
im m igration from  the Indian subcontinent started at the end o f  the 1940s and 
developed in  the 1950s, including a large contingent from  Pakistan.

This N ew  C om m onw ealth  im m igration w as facilitated by the content o f  
the B ritish  N ationality  A ct w hich gave the citizens o f  the N ew  C om m on
w ealth  countries the right to  freely enter B ritish  territo ry  and therefore to 
becom e B ritish citizens.

The back lash  against the free en trance o f  the ‘racia lly  u n d esirab le ’ 
im m igration started at the end o f  the 1940s w ith incidents involving oppos
ing groups o f  w hite and b lack  people w hich attracted  the atten tion  o f  the

66 K. Groenendijk and R. Hampsink, Temporary Employment o f  Migrants in Europe (1994). 
H. Werner, Agreement Providing fo r  Short-term Migration fo r  Employment and Training 
Purposes. Strasbourg, Conseil de 1* Europe, Select Committee of Experts on Short-term 
Migration (1994).

67 C. Holmes supra note 45, in particular Chapter V.
68 Royal Commission on Population, Report, Cmd. 7695 (1949) 124.
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Labour governm ent. From  1948 until 1962, w hen the C om m onw ealth  A ct 
was passed, the ‘p rob lem ’ never really  left the governm ental agenda. The 
passing o f  a restrictive im m igration law  was facilitated by the dram atic and 
violent confrontations occurring in A ugust 1958 in N ottingham 69 as w ell as 
by the fact that contrary to colonial im m igration to France in the 1950s and 
1960s, and Turkish im m igration in G erm any w hich w as considered  to  be 
tem porary, C om m onw ealth im m igrants were allow ed to perm anently  reside 
on the territory o f  the U nited K ingdom  and becom e citizens. The passing o f  
such a law  w as also facilitated  by the decline o f  the B ritish  Em pire, the 
increasing disappoin tm ent felt about C om m onw ealth  new ly  independen t 
countries, and the increasing involvem ent o f  G reat B ritain w ith the European 
Comm unity.

The 1962 Act made N ew  Com m onw ealth im m igrants’ entry into the U K  
subject to the possession o f  an em ploym ent voucher. Passed into law  in 1962 
by a C onservative governm ent, this restric tive approach  w as endorsed  in 
1965 by the new  Labour governm ent, w hich reinforced  the regu la tion  on 
vouchers while introducing the 1965 Race Relations Act. Since then, the tw o 
m ajor parties have follow ed a balanced and rather consensual approach to  
im m igration policy: the 1968 C om m onw ealth  Im m igrants A ct contro lling  
entry o f  East A frican A sians was com pensated for by a new  Race R elations 
A ct and the Im m igration A ct o f  1971 by the 1976 Race Relations A ct.70 In a 
m easure to stem  the im m igration o f  C om m onw ealth  citizens, the B ritish  
Parliam ent also reform ed the nationality law  through élite consensus, tra n s 
form ing it from  a traditional ‘A ncien R égim e’ subjecthood status to  a m ore 
sociological, one could say ‘F rench’ approach o f  n ationality .71 This reform  
represented a break w ith a century long tradition  and w as adopted w ithout 
deep debate.

B enefitting from  a positive hum an rights im age, a unique geographical 
situation, and an élite-driven  political consensus, the early  restric tion  o f  
im m igration, clearly  for rac ia list reasons, w as quite easy to  im plem ent. 
Because it was counterbalanced by an active anti-racist policy w ith regard to 
colonial m igrants already settled, and because policy w as built on a political 
consensus w hich avoided high politicization, the restrictive approach to new  
im m igration did not tarnish G reat B rita in ’s liberal international reputation. 
Clearly, the efficient im plem entation o f  this restrictive policy  was, in large 
part, due to a favourable geographical situation.

69 C. Holmes, supra note 45, at 259.
70 On this history see J. Crowley supra note 20, at 131 -215 and Layton-Henry Zig, The Poli - 

tics o f  Immigration, Immigration, 'race’ and ‘Race’ Relations in Post-war Britain (1992).
71 Weil, ‘Nationalities and Citizenships: The Lessons of the French Experience for Germany 

and Europe’, in Citizenship, Nationality & Migration in Europe (1996) 74-87.
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3. F rance or the Extrem e Politicization o f  Im m igration Policy

D espite the decrease in legal im m igration registered since July 1974, the halt 
o f  arrivals o f  new  im m igrant w orkers and the drop in  the num ber o f  asylum  
seekers registered since 1989, the pressure to control and decrease im m igra
tion  has not let up in France. This is in large part due to  the use o f  im m igra
tion  for electoral purposes despite the fact that the level o f  legal im m igration 
is low: around 100,000 per year w hile France attracts m ore tourists than any 
other country in  the w orld (over 100 m illion border crossings per year). D ue 
to  frequen t verifica tion  o f  iden tifica tion  docum ents, tigh t contro l o f  the 
labour m arket, and the geographical situation o f  France in W estern Europe 
(no com m on land  borders w ith  a h igh-em igration country), the num ber o f  
illegal im m igrants in  France does not seem  to be very high w hen com pared 
to  the U nited  States for exam ple. D espite this, the French political sphere is 
m arked  by  the presence o f  an extrem e righ t party  (the F ro n t N a tio n a l), 
w hose platform  is based on the deportation o f  all non-European im m igrants -  
legal and illegal. The term s o f  political discourse chosen by the m ajor tra d i
tional parties over the last tw enty  years, in addition to the com m on policies 
im plem ented by  the traditional political Left and Right, have actually opened 
tw o political avenues to the F ron t N ational. Since 1974, no political leader 
has clearly  declared  to  the general public the dual reality  that new  im m i
grants are still allow ed to  com e to France, and that their arrival cannot be 
h a lted  w ithou t be tray ing  the F rench  C onstitu tion  and the in ternational 
conventions w hich link France w ith the rest o f  the civilized w orld. To p u b 
lic ly  m ake the d istinction  (as is done continuously  in the U nited  States) 
betw een legal im m igration (num erically m uch sm aller than that o f  the 1970s) 
and illegal im m igration is very im portant. For exam ple, a resident o f  an area 
in w hich new  im m igrants are still arriving, upon hearing public com m itm ents 
from  politic ians concerning the objective o f  ‘zero im m igration ,’ is likely to 
com e to  certain  conclusions: that France is being ‘invaded’ by illegal im m i
grants and/or that his political representatives are lying to him. This partisan 
d iscourse has the particu la r draw back o f  allow ing the F ro n t N a tiona l to 
p resen t itse lf  as the m ost tru thful o f  all the political parties. A lthough, by 
defin ition , the F rench  governm ent cannot reach its declared  objective o f  
‘zero  im m ig ra tion ’, it has nevertheless tried  by passing new  law s in 1993 
w ith repression as the sole strategy to reach this goal by any means. The fight 
against illegal im m igration w as reinforced, but the m ain result was to deter 
legal im m igration, fam ily reunification, m arriages, and access o f  students to 
perm anent status, under the pretext o f  fighting illegal access to these ca te 
gories.

This often had the effect o f  transform ing people who w ould have been 
legal im m igrants under the previous legislation into illegal im m igrants. A fter 
all, legal reunification o f  a fam ily can be delayed, but it is alm ost im possible 
to keep a father from  living w ith his wife and children for an extended period
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o f  time. In an effort to com bat ‘m arriages o f  convenience’, legitim ate 
French-foreigner marriages were viewed with suspicion, and the fundamental 
rights o f  those involved were sometimes violated.

Lastly, the control o f  im m igration has been disorganized. The police, 
asked to control and possibly to arrest foreign students, families, spouses, 
illegal labourers, and delinquents, yet w ithout a significant increase in 
resources, is overloaded with work. Forced to choose, they often opt for the 
easiest and least dangerous targets: students, families, or future spouses, 
instead o f  pursuing the truly delinquent illegal immigrants: such as those 
who have been released from prison after serving their sentence and who 
face deportation, but who, due to administrative miscommunication between 
carceral and police bureaucracies, disappear into the night. In short, the most 
spectacular results o f  the five laws approved by the French Parliam ent in 
1993 were obtained at the expense o f legitimate foreign residents, while the 
fight against the most dangerous illegal immigrants was, on the whole, less 
effective. In the presidential elections o f  May 1995, Jean-M arie Le Pen, the 
president o f the Front National received 15.2% o f the vote and in 1996 new 
repressive bills are being discussed in the French Parliament.72

4. Schengen and European Cooperation

The differing interplay between political and geographical factors is creating 
important differences between Germany and France with regard to European 
cooperation within the Schengen Agreement.

International cooperation in Europe has been perceived  by some 
European governments as a potentially effective tool in preventing illegal 
im m igration. Over the past few years, cooperation betw een States has 
increased, as demonstrated by the integration o f m igration problem s in the 
M aastricht accords. This treaty in effect states that rules o f  entry, temporary 
visits by foreigners, the issuing o f  visas, the granting o f  asylum , and 
measures taken to stop illegal immigration fall within the jurisdiction o f  the 
European Union. Decisions made by the Union in this dom ain will still 
require, for some time, the unanimous vote o f M em ber States. However, it 
was the treaty signed 14 June 1985 at Schengen (in conjunction with the 
technical application agreem ent signed on 19 June 1990 -  both o f  which 
became effective on 26 M arch 1995) by Germany, France, Spain, Portugal, 
and the Benelux countries that represents the truly decisive step in European 
cooperation in the domain o f immigration. These accords created a common 
external border among the nations signing the accords, thus guaranteeing free 
travel within this ‘enlarged border’ primarily for the citizens o f the countries

72 The recent developments in French immigration policy are analyzed in Weil, ‘Pour une 
nouvelle politique de l’immigration’, Esprit (1996) 136-54.
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in question. However, the elim ination o f  control posts on the com mon 
borders between these countries requires the harm onization o f  visa policies 
for citizens o f  non-m em ber countries, as well as com m on deportation 
policies which would allow, for example, an illegal im m igrant to be sent 
back to  Germany, Spain, or Belgium  if  that person passed through that 
country prior to arriving illegally in France. In reality, the elim ination o f 
border control posts between the members o f  the Schengen group does not 
m ean that all identity checks have been elim inated as well. Q uite the 
contrary. By obeying the regulations to the letter, any citizen o f  a country 
w hich is not part o f  the group entering France from a Schengen m em ber- 
country should fill out a declaration form upon his arrival in France, and then 
be able to  prove that his v isit is legal i f  som eone asks to  see his 
identification. Before the Schengen accords, the actions o f  the border police 
were largely static -  essentially limited to the border. Today, border police 
can theoretically  control identity papers anywhere on national territory. 
‘Theoretically’ because in reality each country seeks different benefits from 
the Schengen treaty. Technically, this cooperation agreement is all the more 
rational since the borders covered by the treaty are land borders and are 
therefore difficult to control. Because it is an island, Great Britain therefore 
had m uch less to gain in entering the Schengen group, because abandoning 
identification checks at ports and airports o f  passengers coming from France, 
Germany, or Spain would have required the British to carry out identification 
checks within their own borders, which is contrary to their political tradition.

Although both countries signed the accords, Germany and France did so 
for very different reasons. G erm any’s m otivation has always been more 
political than technical. Im m igration flows from  France or Belgium  into 
G erm any since the fall o f  the Berlin Wall have been much less substantial 
than those coming from Eastern Europe. Nonetheless, in 1985 the coopera
tion in this dom ain represented a step towards the political construction of 
Europe and, since 1989, has facilitated the passage o f  a reform  o f the 
G erm an Constitution limiting access to its territory by asylum  seekers.73 
Later, m ovem ent tow ards European unification has also perm itted the 
G erm an governm ent to negotiate agreements with Poland and the Czech 
Republic to limit immigration flows.

France finds itse lf  in the opposite situation. W hile France has a 
‘technical’ interest in the accords, signing the treaty was politically risky for 
a series o f  French governments. Since all its land borders are with Schengen 
m em ber-countries (with the exception o f  Switzerland), France has a strong 
interest that these countries enforce the accords rigorously. I f  German, 
Belgian, or Spanish police and customs agents were as strict with the papers

73 Neuman, ‘Buffer Zones Against Refugees: Dublin, Schengen, and the German Asylum 
Amendment’, 33 Virginia Journal o f International Law (1993) 503-15.
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o f  foreigners passing through their country on their w ay to France as they are 
w ith  foreigners try ing to enter the ir ow n country  and p lann ing  to  rem ain  
there, the French police w ould greatly benefit from  the accords: less w ork, 
m ore m obility  -  thus m ore effectiveness in their efforts. H ow ever, i f  the 
identity  checks are lax, then France w ould be the country w ith  the m ost to 
lose, especially  in  light o f  the current debate over im m igration  in  France, 
since increased im m igration from  F rance’s eastern or southern borders w ould 
have pow erful political repercussions. This accord is thus a truly risky w ager 
for European cooperation. One could easily have im agined another system : a 
m ultinational brigade o f  border police stationed at all external borders. B ut 
the choice was m ade to have reciprocal confidence in  each n a tio n ’s border 
police to properly im plem ent control for the benefit o f  all the other countries. 
Still, i f  the accord is properly im plem ented, France will be the prim ary b e n e 
ficiary, w ith  the border police o f  the o ther Schengen nations essen tially  
screening all incom ing visitors long before they reach F rance’s land borders.

E. Comparison of the Tools at the Disposal of Immigration States

W ith m any policy-m akers today asking them selves the same question posed 
by G ary F reem an in the title  o f  his article, ‘C an L iberal S tates C ontro l 
U nw anted M igration?’,74 the answ er should be ‘y es’ but w ith tw o qualifica
tions:
-  Far m ore effective factors in explaining differences in m igration patterns 

than m arket forces or dem ographic data are the in terplay  betw een g e o 
graphic, historic, political, and cultural factors, w hich define the e n v i
ronm ent o f  both im m igration policy and politics, in conjunction w ith the 
specific institutional structure o f  the governm ent in question.

-  It is clear that w hile som e m eans o f  control are transferab le  across 
several such fram ew orks, others are not: thus it is necessary  to  choose 
the policy tools that are best adapted to the national interplay m entioned 
above.

The possibility  o f  successfully transferring such im m igration control te c h 
niques depends m ainly on their ‘fitting’ and on their adaptation to the p a rtic 
ular constraints we have detailed for each country.

1. From  a Policy o f  Origins to a Policy o f  Preference

W hile it is no longer possible to judge the ‘desirab ility ’ o f  an im m igrant on 
the basis o f  ethnic or national criteria and to refuse entrance on the basis o f  
‘negative discrim ination’, it is still legitim ate to m ake some exceptions in the

74 Freeman, ‘Can Liberal States Control Unwanted Migration?’, Annals AAPSS, 534 (July 
1994) 7-30.
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form  o f  ‘positive d iscrim ination’ w hich is practiced by dem ocratic countries 
every  day. F rance is still g iv ing  special access to  its labour m arket to 
V ietnam ese, Cam bodian, Laotian and Lebanese citizens (w hile restricting the 
arrival o f  N orth  A fricans and black A fricans) and G erm any is giving p re fe r
ence to  im m igration  from  Eastern  Europe rather than  from  Turkey or the 
M editerranean countries.

2. Econom ic Prevention

In  order to com bat the developm ent o f  the use o f  undocum ented im m igrants 
in  the w ork forces o f  essentially  four econom ic sectors (construction, labour 
in tensive services, textiles and agriculture), the organization and the control 
o f  seasonal labour (as in  G erm any), and the selection  o f  foreign trainees 
(Japan) have proved  to be effective m easures. A ll those affected  by these 
m easures benefit from  such policies: the seasonal w orkers obtain skills and 
earn  a salary w hich they can then use in their country o f  origin, thus p ro v id 
ing them  w ith a substantial advantage in purchasing pow er com pared to that 
w hich they w ould have had in  the country w here they worked. Their country 
o f  origin benefits from  the influx o f  resources and a m ore highly skilled w ork 
force. The com pany hiring such w orkers profits th rough low er w age rates 
and  freedom  from  heavy fines im posed under the earlier hiring o f  illegal 
im m igrants. F inally, the host State reduces illegal im m igration, reduces the 
cost o f  bo rd er control, resource-d rain ing  legal p rocedures and  eventual 
deportation. The State can also benefit from  taxes and social w elfare co n tri
bu tions o f  these tem porary  or seasonal w orkers. O f course, in  these p ro 
gram s, a fraction o f  these w orkers overstay the duration o f  their contract and 
rem ain  illegally  in  the country. Y et the continued presence o f  a few  illegal 
im m igrants is p referable to a ‘la issez-faire’ policy  w ith  large sectors o f  the 
econom y depending on the w ork  o f  to tally  undeclared  illegal im m igrants. 
Y et the success o f  th is k ind  o f  po licy  needs the legitim acy o f  the S ta te’s 
invo lvem en t w ith in  the econom y: it m akes it therefore m ore d ifficu lt to 
im plem ent in  the US than in continental Europe or Japan.

3. L egal D ecrease

In  th is dom ain there are several types o f  policy  m easures w hich have been 
im plem ented. In the U nited  States the Congress can decrease the quotas o f  
adm ission for each legal category; this is not the case in Europe w here their 
adm ission is rather based on general ‘princip les.’

Som e o f  these principles, such as fam ily reunification, are im plem ented 
very  differently , depending on differences in dom estic legal definitions o f
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w ords such as ‘fam ily’, ‘spouse’, ‘ch ild ’, and ‘residen t’. 75 In the US, there 
are discussions regarding the lim itation o f  the definition o f  fam ily m em bers 
having the right to im m igrate to the nuclear fam ily (spouse and children) as 
is already  the case in  Europe. This defin ition  w ould  exclude sib lings, 
brother- and sister-in-law s and the ir children, etc. In Europe, w here the 
nuclear approach to the fam ily is the rule, the differences are m ainly due to 
the breadth  o f  d iscretion com m only conferred  on adm inistrative agencies, 
w hen they have to determ ine i f  the w ages or the housing o f  the applicant are 
sufficient to perm it the arrival o f  his/her family.

4. Legal D eterrence

R estricting form er rights or benefits to certain  categories o f  applicants for 
legal residence can be a strategy w hich helps to  discourage som e unfounded 
dem ands and decrease illegal overstays. V isa policy  tow ards tourists  has 
been used for years in  Europe as a m eans o f  decreasing overstays, for ex am 
ple by France w ith regard to A frican countries, especially A lgeria. This kind 
o f  po licy  is easier to  im plem ent in  a country like Japan w here, despite an 
increase in tourism , visitors totaled 3 m illion in 1990 com pared to 15 m illion 
in the U nited States and 70 m illion in F rance.76

A t the end o f  the 1980s, the num ber o f  asy lum  seekers in  F rance 
increased from  23,000 in  1983 to 63,000 in  1989. W ith  an ever-increasing 
delay in processing these requests (often  three or four years), the person  
requesting asylum  often has created a stable existence in France w ith  a w ork 
perm it and a stable jo b  before the issue o f  asylum  is settled. D ue to the long 
delay, it becam e hum anly  im possible to  deport such a person  once th e ir 
refugee status had been denied. M ore often than not, such persons w ere e v en 
tually  accepted as legal im m igrants. In  1989, funding w as increased fo r the 
O FPRA , an organization specialized in determ ining the status o f  refugees. 
The m eans at the d isposition  o f  spec ia lized  appeals courts w ere also  
expanded. As a result o f  these changes, the delay was reduced to six m onths, 
appeals included. In addition, the w ork perm its form erly  given to  asy lum  
seekers w ere replaced by a sm all m onthly paym ent granted to  each asylum  
seeker. Since 1991, the num ber o f  asylum  applicants has decreased and has 
now  stabilized at approxim ately 25,000.

This m ethod has been studied by A m erican scholars and has been  p a r 
tially im plem ented in the U nited States. For D avid M artin, ‘expeditious p ro 
cedures are far m ore effective in deterring abuse than is a tightening o f  the 
substantive standards. Indeed, standards can be m ade quite draconian w ithout 
m uch affecting deterrence, i f  the overall system  rem ains m ired in procedural

75 R. Plender, supra note 25, at 200.
76 Zlotnik, Hania, supra note 1.
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d e lay s’.77 In this area, the U nited  States has im itated European procedures 
fo r p rocessing  the applications o f  asy lum  seekers. The process has been 
accelera ted  th rough  the crea tion  o f  a ‘sp ec ia lized ’ corps o f  p rofessional 
asylum  officers in eight asylum  offices across the country w ho are to  receive 
special train ing in  international hum an rights law, conditions in countries o f  
orig in  and other relevant national and international refugee law s.78 In addi
tion  to  the recru itm ent o f  additional staff, the creation o f  new  positions for 
judges through the 1994 reform s has split the w ork o f  hearing asylum  claim s 
betw een tw o separate courtroom s. U nder the new  procedure, the asylum  o ffi
cer only  has the pow er to  grant asylum  and m ay no longer deny it. I f  he has 
doubts on the m erits o f  a specific case, he then transfers it to the Im m igration 
Judge in  a procedure involving m inim al paperw ork. These reform s greatly  
accelerate the process and deter the filing o f  false asylum  applications in  an 
effort to  obtain a tem porary  labour perm it during the application review  p ro 
cess.79

Som e m eans o f  discouraging fraudulent m arriages could also be in terna
tionally  practiced: for exam ple, the rights o f  perm anent residence or o f  n a tu 
ralization  o f  foreign spouses could be delayed for tw o or three years after the 
m arriage. W ithout contesting the ir right o f  legal residence, the delay could 
prove to  be long enough to deter false marriages.

O ther m eans o f  im m igra tion  contro l have been  used  successfu lly  in 
E u ro p e ,80 but w ould  be difficult i f  not im possible to replicate in the U nited 
States: for exam ple, the m odification o f  nationality laws. N ationality  laws are 
easy to change in  Europe at the national level since am ending them  does not 
necessarily  im ply  a m odification  o f  the C onstitution. In the U nited  States, 
ch ild ren  o f  illegal aliens b o m  on U nited  States territo ry  are A m erican  by 
virtue o f  the 14th A m endm ent o f  the Constitution. N onetheless, the political 
resources w hich need to  be m obilized to operate such a change are currently 
not at hand and will be extrem ely difficult to  assem ble in the near future.

Inversely , the reduction  o f  social benefits for legal im m igrants are not 
transferab le from  the U nited  States to Europe for the sim ple reason that the 
equality  o f  social rights betw een European citizens and legal im m igrants are 
guaranteed by European conventions w hich are binding on national laws.

77 D. Martin, Statement before the Subcommittee on Immigration and Refugee Affairs, 
Senate Comittee on the Judiciary, 28 May 1993, section C.

78 Aleinikoff et al. , supra note 25, at 765.
79 These reforms are clearly analyzed by Martin, ‘Making Asylum Policy: The 1994 

Reforms’, 70 Washington Law Review (1995-3) 725-55.
80 Rogers, ‘Western European Responses to Migration’, in M. Weiner (ed.), International 

Migration and Security (1993) 121-3.
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5. International Action

In this dom ain where different kinds o f  action can be env isaged ,81 econom ic 
intervention has often been seen as a priority. But the tw o m ain tools used, 
econom ic assistance to developm ent and  free trade  ag reem en ts canno t 
prevent m igrations in the short term .82

O ther kinds o f  international actions include diplom atic pressure. B ut in 
this dom ain, pressure from  France on A frican countries linking financial aid 
to  cooperation in controlling m igration or cooperation in the repatriation  o f  
their illegal citizens is m ore efficient than  the sam e pressure on T urkey by 
Germany.

Increasingly , cooperation  has been  developed  betw een  neighbouring  
countries, as in Europe w ith the Schengen agreem ent. O rganized specially as 
a m ean sto coordinate asylum  procedures, it nevertheless carries the risk  that 
different countries can reach different conclusions on the evaluation o f  the 
danger o f  persecution.83

6. Adm inistrative Organization and Resources

O ver the last ten years, the budgets o f  departm ents involved in im m igration 
policies have greatly increased. M ore than a century ago, the U nited  States 
pu t into place a centralized adm inistration  to trea t the p roblem s linked  to 
im m igration and naturalization. In Europe and in  Japan, the practical p ro b 
lem s linked w ith im m igration w ere for a long tim e neg lected  by national 
adm inistrations. As a result, this dom ain o f  com petence is shared by  m any 
different departm ents, and policy im plem entation suffers from  low  levels o f  
cooperation and dialogue. As im m igration w as not a p roblem  in the past in 
m ost o f  these countries, it is all the m ore a challenge in the present and the 
future in Europe and in  Japan. The A m erican Im m igration and N aturalization 
Service could becom e an exam ple for the necessary adm inistrative reform s 
o f  the E uropean  institu tions carrying out im m igration, natu ra liza tion  and 
social integration policies.

81 Weiner, ‘Security, Stability and International Migration’, in M. Weiner (ed.), Interna
tional Migration and Security (1993) 21-6.

82 See P. Martin, Trade and Migration: NAFTA and Agriculture, Washington D.C., Institute 
for International Economics (October 1993).

83 G. Neuman and G.L. Neuman, ‘Buffer Zones Against Refugees: Dublin, Schengen, and 
the German Asylum Amendment’, 33 Virginia Journal o f  International Law (1993) 522.
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Conclusion: The Future o f Immigration Policies

The evolu tion  o f  im m igration policies dem onstrates the adaptability  o f  the 
dem ocratic industrialized States. In reaction to the increased m igratory p re s 
sure and the ex tension  o f  rights for im m igrants, States have answ ered by 
m obilizing m ore legal, financial and bureaucratic m eans. Therefore the tran s
form ation  o f  im m igration into a w orldw ide phenom enon has not au tom ati
cally  invo lved  an increase o f  m igratory  flows: w hen this has happened, it 
w as prim arily  due to  legal w indow s still opened allow ing entry. The closure 
o f  these w indow s has dem onstrated  that regulation is possib le for a dem o
cratic State. R egulation m eans the continuing o f  im m igration flow s at a low  
level. W hen the level o f  uncontrolled  flow s is still high, it depends m ore on 
cu ltu ral and h isto rica l values than  on econom ic or dem ographic factors. 
These facts have to be explained clearly to the citizens.

Y et in alm ost all o f  these countries som e m isleading conceptions are u n d er
m ining these policies:
-  G erm any declares itse lf  still officially  as not being a country o f  im m i

gration, probably  so as to delay the effects o f  being a country o f  im m i
gration on its ju s  sanguinis nationality laws.

-  F rench authorities are lying to their people by  m aintaining that they can 
attain  the objective o f  zero im m igration.

To te ll the tru th  about im m igration policy  and its context is everyw here a 
condition o f  the decline o f  the pressure o f  public opinion, and a condition o f  
its ow n legitim acy. Speaking openly about im m igration is the only w ay for 
po licy-m akers to  decrease unfounded  fears and to  avoid  a deep crisis o f  
values. In short term  calculations, some politicians th ink that they can utilize 
im m igration, m ix categories -  i.e. com bine or confuse illegals/refugees etc. -  
in  order to  satisfy  public  opinion, and at the sam e tim e m ake the policy  
evolve. In  the long  term , they  are underm in ing  the structural values o f  
dem ocratic States w hich are strong enough to  resist the tem ptation o f  having 
to resort to  drastic m easures, w hich in any case are never effective.

R espect o f  universal values and a good understanding o f  the phenom enon 
m igh t perm it a nex t step in  the transfo rm ation  o f  im m igration  po licies 
th rough  the attribution o f  an international, u ltim ately  m ore protective in d i
vidual status 1) to refugees and 2) to tem porary workers.

To p ro tec t all hum ans from  fear o f  persecu tion , the in terna tional 
com m unity  cou ld  m ove back  to  the 1938 defin ition  o f  refugee, w hich  
im plied interference in internal affairs. The closure o f  national territories as a 
consequence o f  the transform ation o f  im m igration policies has the effect o f  
endangering people living w ithin their country o f  origin and increasing d iffi
cu lties in  leav ing  it. The righ t and obligation  o f  in terference in in ternal



132 Patrick Weil

affairs i f  hum an rights are endangered should be therefore developed  and 
encouraged.

B ut above all, governm ents m ust be able to read the phenom enon c o r
rectly. G overnm ents should take m ore seriously into account the opinion o f  
M ichael Piore who states that

migrants are a solution because they typically view their migration as temporary. 
Their hope is to come to the developed area for a short period of time, earn and 
save as much money as possible, and then return home to use their savings to 
facilitate some activity in their place of origin.84

It is often claim ed that because o f  the decreasing costs o f  international tra n s 
portation, illegal or legal im m igrants can m ove m ore easily to  the host co u n 
tries. B ut this argum ent can be reversed  and one can add that i f  illegal or 
legal im m igrants are m ore m obile, this m eans that they can also retu rn  to  
the ir country  o f  origin m ore easily. In a w orld  o f  rap id  and inexpensive 
transportation, where a continuing reluctance to perm anently  em igrate is still 
dom inant am ong m igrants, a round-trip journey  is often the best solution for 
m any players in  the im m igration gam e: im m igrants, com panies, receiv ing  
States and States o f  origin. States w ho have alw ays p referred  persons to  be 
static have to  adapt them selves to increasing m ovem ents. A n in ternational 
status o f  tem porary  w orkers, particu larly  seasonal w orkers, w hich  w ould  
provide to som e o f  them  the right to w ork for a short period o f  tim e in som e 
defined countries, m ight be in future usefully developed .85

84 Piore, ‘The Shifting Grounds for Immigration’, Annals, AAPSS, 485, (May 1986) 24.
85 K. Groenendijk and R. Hampsink, Temporary Employment o f  Migrants in Europe (1994). 

H. Werner, Agreement Providing fo r  Short-term Migration fo r  Employment and Training 
Purposes, Strasbourg, Conseil de l’Europe, Select Committee of Experts on Short-term 
Migration (1994).
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In the ‘com m on know ledge’ on im m igration there has often been a lack 
o f  em phasis on a recognition and analysis o f  the differences in the outcom es 
o f  the im m igration  control po licies o f  E uropean States. R ather, ‘com m on 
k n o w le d g e ’ has accep ted , m agn ified  and em phasized  the d ivergences 
betw een  na tionality  and citizenship  law s in Europe. The b e lie f  is strong: 
nationality  law s are part o f  nation S tates’ histories and identities; therefore, 
they  are d ivergent. N evertheless, since 1980 the na tionality  law s o f  the 
fifteen m em bers o f  the European U nion have changed and are now  converg 
ing. W ith  one exception: Germ any. But an historical com parison betw een the 
G erm an  and the F rench  case can dem onstrate tha t m any conditions are 
com ing together w hich  m ay perm it a G erm an m ove in  a European com m on 
direction.

II. Possible Convergence in Nationality and Citizenship 
Laws in Europe: The Lessons of the French Experience 
for Germany and Europe

The M aastricht Treaty is said to have established a European citizenship. The 
rationale  o f  the leaders m eeting  at M aastrich t in D ecem ber, 1991 w as to 
correct or disguise the overly econom ic and financial nature o f  the treaty. But 
by  institu ting  suffrage for nationals o f  the E uropean  U nion  in  local and 
E u ropean  elections w ithou t first reconciling  each m em ber S ta te ’s law s 
regarding nationality, the U nion accepted the probably false notion that there 
are essential and unavoidable differences betw een the national traditions o f  
each country. The m ethod chosen by the leaders, far from  creating a feeling 
o f  citizenship or allow ing for the em ergence o f  a true European citizenship, 
m ight rather have the effect o f  upsetting the basic conditions for the in teg ra
tion o f  resident im m igrants.

A. Possible Convergence of National Legislation

The prim ary obstacle to  the creation o f  com m on European nationality law  is 
the b e lie f  shared to a great extent in France as w ell as in  G erm any that the 
traditions o f  the different countries w ould be too difficult to reconcile. H ow 
ever, a m ore detailed socio-historical analysis o f  the origin o f  these nations 
and their legislation regarding nationality  w ould have allow ed the leaders to 
determ ine sim ilarities am ong the laws and to em phasize these similarities. To 
dispute the flaw ed assum ption o f  the leaders, we will first analyze the p re 
conceptions o f  the French tradition and then com pare the French and G erm an 
systems.
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In France, those who are trying to define the specificity o f  the French 
national identity focus on two points: the first is that the French nation is held 
together and in fact exists through the free will and consent o f  the people. 
This notion comes from the text o f  a lecture delivered by Ernest Renan: ‘A 
nation ... is the consent, the clearly expressed desire to continue communal 
life... The existence o f  a nation is a daily plebiscite.’ This notion contradicts 
the German ethnic self conception defended by Strauss, a philosopher, in a 
debate in which he participated with R enan.86

The second assumption is that the tradition o f ju s  soli was established in 
1889 by the French Republic, as opposed to the German tradition which is 
based on the ju s  sanguinis ,87

But nowadays, 95% o f all Frenchmen have never been required to explic
itly express their desire to be o f  French nationality, to  be considered as 
French. This leads one to ask -  i f  this is the case, where does this m yth o f  
‘freewill’ and ‘consent’ come from?

And furthermore, it is important to note that the criteria for determining 
who is o f  French nationality, as they were defined in 1889, and as are still in 
effect today, have many points in com mon with the definition o f  French 
nationality that existed in the jurisprudence o f  the courts o f  the Ancien  
Régime (the Parlements) throughout the eighteenth century and up until the 
first days o f  the French Revolution.

The following period, which began with the issuing o f  the Code Civil in 
1804 and continued through the adoption o f  a key law regarding nationality 
in 1889, seems then, in the history o f  the definition o f  ‘Frenchness,’ to be 
unique. For this was the only period in French history when, as in contem po
rary Germany, the ju s  sanguinis had precedence over the ju s  soli. An expla
nation o f  the origin o f the myth o f  ‘free will and consent,’ as well as why and 
how the previously dominant criteria o f  ju s  sanguinis cam e to be progres
sively replaced by the ju s  soli, might then allow a possible means o f achiev
ing Franco-German and European agreement on this issue.88

To understand this return to the ju s  soli at the end o f  the nineteenth 
century, one must first examine the history o f  French nationality. Like all 
other legislation involving nationality, ever since the seventeenth century the 
French tradition has been based upon a mixture, or a blend -  as in a painting, 
several colours are mixed to achieve the desired effect. In the case at hand, 
two o f these ‘colours’ are always mentioned: 1) the birthplace, or ju s  soli : the

86 This debate is reproduced in E. Renan, Qu ’est-ce qu ’une nation? (What is a Nation?) and 
Other Texts (1992).

87 This thesis is specifically defended by R. Brubaker, Citizenship and Nationhood in 
France and Germany (1992).

88 On the history of French immigration and nationality policy, see P. Weil, La France et ses 
Etrangers -  L ’aventure de la politique frangaise de l ’immigration de 1938 à nos jours 
(1995) 592.
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fact o f  being bom  in a territory over which the State extends, has extended, 
or possibly wishes to extend its sovereignty, and 2) family/blood ties, or jus  
sanguinis, that is to say the nationality o f  one or both parents. However, two 
other ‘colours’ are often forgotten, or neglected: 3) marital status, for to be 
m arried to a citizen o f  a certain country often leads to ties o f  citizenship with 
that country, and, lastly, 4) past, present, or future residence, considered at 
any given m om ent for a duration, extended or otherwise, in the past or 
supposedly in the future, within the borders o f  the country.

The mixture o f  these four basic ‘colours’ on the different legal ‘palettes’ 
that have evolved over the centuries determines what one must do in order to 
be granted French nationality. Among these four criteria, the ju s  soli is dom
inant prior to the French Revolution -  throughout the Ancien Régime, the jus  
so li was the prim ary requirem ent for the attribution o f French nationality. 
A nd although, beginning in the seventeenth century the ju s  sanguinis could 
independently be used to access French nationality, it is important not to be 
m istaken on this point -  birth on French soil still took precedence over birth 
by French parents (regardless o f  birthplace) as a legitim ate criterion for 
determining French nationality.

The p ro o f o f  this can be seen through an exam ple provided by Jean- 
François Dubost: during this period, children o f  French parents bom  outside 
o f  France and residing on French territory needed to request from the king a 
le tter o f  naturalization in order to  confirm  their status as Frenchm en.89 
Children bom  in France o f  foreign parents would not have needed to do this. 
It is im portant to  take into account the m ajor changes that were brought 
about by the French Revolution. First, the constitution o f  1791 created a un i
form nationality code -  prior to this time, requirements for attributing French 
nationality varied by ‘Parlem ent’ and therefore by region. Second, the R evo
lution allowed non-Catholics, and notably Jews, access to French nationality. 
Lastly, the Revolution led to the emergence o f  the m odem  notion o f  citizen
ship -  that is to say, individual participation in national sovereignty. It was 
this last transform ation which would upset the construction o f  the definition 
o f  ‘French’ developed under the Ancien Régim e .90 For the response to the 
question o f  w hich o f  the m onarchy’s subjects’ (then nam ed ‘Passive c iti
zens’) could becom e active citizens o f the Republic vary greatly between 
1789 and 1804. W ith the rapid succession o f  rule changes, the characteristics 
o f  loyalty and allegiance to the new regime were constantly sought. Those 
who drafted the 1793 constitution believed that, considering the conditions of

89 Cf. Dubost, ‘Significations de la lettre de naturalité dans la France des XVIE et XVIIE 
siècles,’ Working Paper HEC No. 90/3 , October 1990, European University Institute, San 
Domenico, Italy.

90 The constitution of 1791 institutes that an active citizen will be a French male, at least 25 
years old, paying a direct contribution equal at least to the value of three days’ work, and 
having taken the civic oath.
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tha t tim e, a link, even tenuous, w ith  the new ly-crea ted  F rench  R epublic  
w ould  be sufficient to  ground citizenship  (for exam ple, residence in  Paris 
w ith  an active social p resence -  a lthough m any F renchm en w ho fought 
against the R evolution outside o f  French territo ry  could satisfy th is co n d i
tion). A few  w eeks later, the C onvention decided that foreign origin, on the 
contrary, constitu ted  a th reat to the Republic -  so foreigners w ere im p ris 
oned. Finally, in 1804, it was decided against the w ill o f  N apoleon that b irth  
w ithin the borders o f  the country was not enough to guarantee the loyalty  o f  
the children o f  those foreigners bo m  in France. L egislators w arned  o f  the 
danger the country could face i f  it forced these people to  call them selves 
French against their will. The Code Civil thus rejected the sim ple ju s  so li and 
institu ted  a m onopoly  on the autom atic transferra l o f  F rench  citizensh ip  
through a father’s direct blood line. Beginning in 1804, this new  right o f  c iti
zenship based on blood ties, tem porarily  stabilized, w ould  be tried  out. This 
legislation very rapidly produced unanticipated  social consequences that E. 
R ouard de Card presented in this way:

A few years after the Code Civil had been instituted, it was observed that numer
ous individuals who had been bom on French territory, even though they 
belonged to families who had lived on French territory for an extended period, 
were in no hurry to formally request their French citizenship... They would take 
advantage of the benefits of our social state by passing themselves off as French 
citizens while avoiding any public responsibilities by claiming to be foreigners.91

Long before 1889 and the creation o f  the Third Republic, w hich w ould  only 
accelerate the progression that was already underw ay, the A ssem blée Législa
tive  decided to  require a num ber o f  these ind iv iduals to  becom e French, 
regardless o f  their individual will. A first effort to w rite this into law  in  1831 
did not com e to fruition. Then, a law  passed on 7 February 1851 created the 
double ju s  so li rule: it stated that an individual b o m  in France o f  a foreign 
parent who h im self was bom  in France w ould be considered as F rench s ta r t
ing at birth. However, such an individual could still avoid this designation by 
indicating w hen he reached legal adulthood his desire to be considered as a 
foreigner. A law  enacted 16 D ecem ber 1874 reinforced the restriction, stating 
tha t an  ind iv idual as described  above could  only  renounce h is F rench  
citizenship by producing a statem ent prepared by his ‘orig inal’ country  that 
in d ica ted  th a t the p erso n  in  q u es tio n  ‘had  m a in ta in ed  h is  o rig in a l 
nationality’. A law  passed in 1889 finally rem oved all opportunity for a child 
bom  in France o f  foreign parents bom  in France to  renounce his citizenship: 
on the basis o f  double ju s  so li , French citizenship becam e m andatory at birth.

W hen the jud ic iary  com m ission o f  the C ham bre des dépu tés  in  1889 
proposed to im pose this rule and to develop extensively the role o f  ju s  so li in 
the French legislation, it w as because, for them , a child  bo m  in F rance o f

91 E. Rouard de Card, La nationalité française (2nd ed., 1922), at 37-8.
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parents w ho them selves w ere bom  in  France is ‘French  from  the point o f  
v iew  o f  spirit, inclination, habits, and m o ra ls’. The C ham bre des députés  
m ade no reference to  public schools or the arm y (w hich, o f  course, w ould 
la ter p lay  an im portant role in the socialization o f  the children o f  foreigners), 
as i f  to  say that this socialization could have taken place w ithout the a ss is
tance o f  these institutions. B ut the Cham bre des députés  ' decision to  leave 
out these references was also in the best interest o f  the State for tw o reasons: 
a) betw een 1851 and 1889 m ass im m igration had developed, particularly  in 
bo rder regions, and b) m ore precisely  Italian colonies in  the recent French 
acquisition  o f  the Savoy and o f  N ice and in  A lgeria w ere perceived as a risk 
o f  ‘irreden tism ’. The ju s  soli w as therefore im posed m ore in the nam e o f  the 
public order than  for reasons o f  equality .92 I f  in 1804 the hesitation in  p ro
v id ing  ch ild ren  b o m  in  F rance o f  foreigners b o m  in F rance w ith  F rench  
nationality  (and therefore potentially  w ith ‘active’ citizenship) w as based on 
a fear o f  th e ir indiv idual disloyalty , in  1889 the acknow ledgm ent o f  their 
assim ilation  as w ell as the fear o f  the ir co llective separatism  ju stified  the 
shift o f  citizenship laws in favour o f  the ju s  soli. This reform  also represented 
a com prom ise betw een  the opinions o f  several social groups, as G érard  
N oiriel indicates: in favour o f  the change, were

representatives of French industry, with a vital need for workers, elected officials 
from industrial areas seeking to stop foreign competition, and those in the mili
tary, who wanted to rebuild a powerful army. Those opposing the change were 
the defenders of the French race and identity, who were massively recruited from 
the French aristocracy.93

Thus, from  that tim e, F rench nationality  was transm itted  by foreign parents 
them selves bom  in  France to their children ju s t as it w as transm itted  to the 
ch ild ren  o f  French  parents. H ow ever, w ith  the institu tion o f  the ju s  so li in 
1889, the Third Republic w as not creating it, it w as m erely re-establishing it. 
It had  then  taken  a century  from  1789 to 1889 to  clarify  the relationship  
betw een nationality  and citizenship, as w ell as to incorporate the definitions 
o f  these w ords into the m ind o f  the Frenchm an.94 The current rules regarding 
F rench  nationality  that w ere rein troduced into the Code C ivil in 1993 have 
changed very little since 1889 -  the m ost im portant o f  these changes w as the 
equaliza tion  o f  m en ’s and w om en’s rights to access to  and transm ission o f  
French  nationality . I f  any jud ic ia l innovation took  place in 1889 it w as not 
the institu tion  o f  the ju s  so li but rather the R epub lic’s to tal and com plete 
reversal in  the handling o f  an often  neglected  factor in the attribu tion  o f  
F rench  nationality : the criteria  o f  residence. In the tim e o f  the Ancien

92 Ibid., at 66-7
93 G. Noiriel, La tyrannie du national (1991), at 88.
94 On the theoretical links between the two, cf. Leca, ‘Nationalité et citoyenneté dans 

l’Europe des immigrations’, in J. Costa-Lascoux, P. Weil, (eds), Logiques d'Etats et 
Immigrations (1992) 13-57.
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Régime, the criteria o f  residence w as very im portant: w hen recogn ition  o f  
French  nationality  could only be based upon French  paren ts g iv ing  b irth  
abroad or foreign parents giving birth in France, the Parlem ents required that 
current and future residence be established w ithin the kingdom . This w as the 
sign o f  personal allegiance, both present and future, to the king. H ow ever, 
over the course o f  the n ineteenth  century, the requirem ent o f  curren t and 
future residence changed to becom e instead a requirem ent o f  past residence. 
In the shift from  loyalty  to the king to loyalty  to  the nation, th is loyalty  
w ould  no longer be ju d g ed  on indiv idual ties bu t instead  on a p e rso n ’s 
socialization and education in French culture -  and past residence on French 
te rrito ry  w as in  som e w ays the guarantee o f  these qualities. The 1889 
na tionality  law  thus m ade a ch ild  socia lized  in  F rench  cu ltu re  in to  a 
Frenchm an by law, w hether bom  in France o f  foreign parents and educated 
in  French society or bom  abroad to French parents and raised in  the F rench 
language and culture.

N ow adays access to  F rench nationality  is autom atic i f  at b irth  the child  
has either a d irect b lood  tie w ith  a F renchm an or a double ju s  so li w ith  
France (tw o generations bo m  on French  territory). Som e exam ples are a 
ch ild  bo m  in C olum bia o f  a ‘F ranco-C hinese’ couple or a ch ild  b o m  in 
France o f  an A lgerian parent bom  in A lgeria before 1962 (w hen A lgeria was 
still a French territory). A cquisition o f  French nationality is alm ost autom atic 
for a child bom  in France o f  foreign parents, but the acceptance o f  F rench 
nationality  only becom es binding w hen betw een the ages o f  16 and 21 the 
child voluntarily declares his desire to becom e French. For a foreigner w ith 
out any birth ties to France to acquire French nationality, a form al link  w ith 
France m ust be created, either th rough m arriage or th rough  an ex tended  
period o f  residence in the country and a form al request for citizenship. I f  the 
link  w ith  France that is used to becom e a F rench citizen  is m arriage to  a 
F rench  m an or w om an, the State im poses a check, a lbe it w eak  and  a 
posteriori, on the request for acquisition o f  French nationality. The request is 
made using a ‘declaration,’ w hich constitutes, for those who m eet the criteria 
laid out by law, a right. Therefore, all that is needed to claim  French na tional
ity is that the desire to claim  it be form ally expressed. The State bureaucracy 
m ust content itse lf w ith checking to see that the necessary legal requirem ents 
have been satisfied. I f  the link used is an extended period  o f  residence in 
France, the State exercises a m uch m ore pow erfu l and a p r io r i con tro l, 
through the process o f  naturalization. Today, naturalization is granted fairly 
freely to those requesting it (80 to 90%  o f  requests are granted, although the 
average w ait is 18 m onths), although relatively strict socialization criteria are 
expected o f  the applicant (a m inim um  o f  five years spent in  France, k n o w l
edge o f  the French language, stable financial resources, current residence in 
F rance).T hese ru les d ifferen tiate  the F rench  from  the A m erican  or the 
G erm an traditions. A child  bo m  in the U nited  States o f  foreign  parents
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becom es A m erican even i f  he has not lived in the U nited States and therefore 
no t been  educated  there; a child  bom  in G erm any o f  foreign parents w ill 
often rem ain a foreigner w hile the great-grandson o f  a G erm an raised abroad, 
to  the east o f  G erm any, w ithout any ties to  G erm an culture, could  claim  
G erm an nationality  sim ply by deciding to live in  G erm any. The law  o f  1889 
thus, in rein troducing into law  the principal o f  the ju s  so li and altering the 
ro le o f  residence, leg itim ated  the concept o f  socialization. A nd it is this 
fusion o f  socialization and passive citizenship (previously referred  to in law  
as ‘n a tio n a lity ’) w hich  m ade French  nationality  law  u n iq u e .95 Instead  o f  
contract-based or ethnic origin-based citizenship, this concept o f  nationality  
perm itted , in  its p rim ary usage, to  sym bolize a unique legislation based  on 
socialization; a process and therefore neither an ethnic ‘g iven ’ nor a sim ple 
voluntary  act. F rench  republican  law  bases F rench nationality  m ore on the 
acqu isition  o f  certain  codes o f  sociability  than  on the expression o f  o n e ’s 
individual w ill, o n e’s origin, or one’s birthplace. In the end, these are nothing 
but tokens o f  this acquisition.

Thus, the concept that the F rench nation exists out o f  the free w ill and 
consent o f  individuals is a philosophical invention based solely on c ircum 
stance, that orig inally  served a strategic purpose: R enan in 1882 had as his 
p rim ary  ob jective  the need  to d ifferen tia te  the F rench  nation  from  the 
G erm an nation  to illegitim ate the annexation o f  the A lsace-L orraine by the 
G erm an Em pire, regardless o f  the cultural and ethnic ties that could be seen 
as tying it to the Em pire. For the residents o f  the A lsace-Lorraine at the tim e, 
the desire to be F rench  could w ell have been a daily  plebiscite; bu t today 
95%  o f  F rench  people have never been  required  to state the ir ind iv idual 
desire to  have the nationality  that they had been assigned ju s t as virtually  all 
nationality  is assigned in the w orld -  autom atically and w ithout any possib il
ity  for choice. A nd as for those w ho can express such a desire, they can only 
do so under certain  tangible social conditions (residence, m arriage, k n o w l
edge o f  the language, etc.). H ow ever this logic, w hich bases nationality m ore 
upon codes o f  sociability  and citizenship than on individual desire, does not 
a llow  F rench  national iden tity  to  be read ily  defined. The F rench  legal 
system , w hich presents several m eans by w hich to receive French nationality, 
fails to respond sim ply to a question w hich each individual m ust ask him self: 
w ho am  I? In responding to this question, a G erm an could still respond that 
he is G erm an because his ancestors w ere G erm an -  a response that not all 
F rench  people could  give. The French  R epublic therefore responds to the 
requ irem ent for a com m on identity , necessary  for the unity  o f  any hum an 
group and therefore any nation, w ith sym bolic republican values: you are 
French  because you adhere (that is to  say sociologically you can adhere) to 
republican values; those same values w hich give French citizens the desire to

95 On this point, see Noiriel, ‘Le mirage des mots,’ Le monde des débats (July/August 
1993).
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live together. This political identity is not embodied in daily plebiscites, but 
rather in occasional ones, through for example the ‘ceremony o f voting.’ The 
vote, a republican rite confirming that one belongs to the nation, was h istori
cally a means o f  symbolically identifying the mem bers o f  the sovereign 
French nation. He who votes is French and a citizen. There is no differentia
tion in the French social im agination, betw een identity, citizenship, and 
nationality; between local and national citizenship. It is for this reason that 
the creation o f  a citizenship that is enlarged to include all foreigners or only 
Europeans (that which is decided by the Treaty o f  M aastricht) which would 
break the bonds between the vote, citizenship, nationality, and identity is still 
very hotly contested.

B. The Implications of the French Experience for Germany

From this history o f French nationality, it is possible to discover for today’s 
Germany an important consideration in the form o f a question: can such an 
important democratic country, a country o f  welcome and refuge, continue to 
deny German nationality to the large majority o f  foreigners and their children 
who live in Germany? All o f the countries o f Europe have become, w illingly 
or not, countries o f  immigration: foreigners who received tem porary au tho
rization to live in the country for a short but undeterm ined period o f time 
usually ended up obtaining for themselves and their family the right to stay 
more or less permanently. And then what o f their access to the nationality o f  
the country in w hich they are living? It seems to m e that the profound 
changes that have taken place since 1945 could help to highlight and to 
favour the similarities between German legislation and that o f  its European 
neighbours.

Many o f these possibilities come independent o f  German reunification, 
but the most important can be seen as having resulted from it.
-  The settlem ent o f  the question o f  territory: Germ an reunification no 

longer left enough Germans outside o f  German territory to justify  that 
which had been the unique and central focus o f  German nationality law: 
that the right o f  nationality based on fam ily ties m aintains a bond 
between citizens who are dispersed over the territory o f several States.

-  The interm ingling o f  the citizens o f  East and W est G erm any which 
rendered null and void the m yth w hich had previously structured 
German nationality: that o f the com munity based on com m on origin. 
The W est Germans waited for 40 years to welcome their brothers from 
the East; but once the much-anticipated reunion took place, they often 
felt that, despite their common ancestors, 40 years o f  separation and o f 
life in different societies have left them greatly different. And, in  add i
tion to this, a reality, that o f mass immigration, notably o f  Turks, foreign 
by law but in reality more and more integrated, sociologically quasi- 
German in their activities and their social habits.
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-  Next, a political reality has imposed itself since 1949, that o f a vibrant 
German democracy that the W est Germans gradually took for their own, 
founded on shared social habits and on values that the foreigners resid
ing in the country share. The bonds that had developed betw een the 
W est Germ ans and the resident foreigners are such that those in the 
latter group often sociologically seem m ore to be citizens than do the 
East Germans.

-  And lastly, m aintaining the status quo could in the end seem to be the 
m ost dangerous option to those strongest conservatives who are 
concerned above all with the security o f  the German State. The contin
ued presence o f  those o f  a foreign nationality and thus under the judicial 
authority o f  a foreign country, a population bom  and raised in Germany, 
determined to live and to grow old there, could be seen (as was the case 
in France in  1889) as more o f  a risk than would be a progressive in te
gration o f  this group into the German nationality.

Thus, objective social and political realities put into question, in Germany, 
the concept o f  national identity based on the ju s  sanguinis. Often, however, 
objective social and political factors only lead to modifications o f  powerful 
and legitimate historical traditions when they are brought about as a result o f 
a shocking event w hich reshapes dom inant representations based on new 
points o f  reference. Lawrence Fuchs reminds us that the shift in the balance 
o f  pow er in Am erican society on the question o f  black civil rights was the 
result o f  W orld W ar II, which saw G l’s o f  all colours and origins fighting in 
the same army for the freedom o f the American people.96 This positive jo lt 
was accentuated by the negative shock o f the revelation o f  the atrocities o f 
the Nazi regime. Lastly, the Cold W ar created a context that was favourable 
to  the unification o f  all Americans and in general the questioning o f  the 
principle o f  ‘separate but equal’ which had been the standard since the end of 
the Civil War. The events that have recently taken place in Germany would 
seem to have been an example o f  this kind o f  traum atic and restructuring 
shock -  this is possible but not certain.97 French political and historical 
experiences provide reasons that allow us to hope that this is in fact the case.

C. The Risks of Maastricht European Citizenship

These reasons for hope are found to a m uch lesser extent in the current 
m ethod for the constm ction o f  European citizenship developed by the Treaty 
o f  M aastricht. Up until now, a central debate in Europe has opposed the p a r
tisans o f  a local citizenship attributed to all foreign residents to the defenders 
o f  the strong, traditional relationship between nationality and citizenship that 
is very prevalent in France. The Treaty o f M aastricht brings this debate to

96 Cf. L. Fuchs, The American Kaleidoscope (1987) 87-109.
97 Cf. Leggewie, ‘La pression des faits,’ Le monde des débats (July/August 1993).
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closure and proves both o f  these parties to be wrong. In France, the partisans 
o f  reform  believe that reform  will only take place through a process o f  eq u a l
ization  o f  righ ts -  afte r receiv ing  social and then  civ il righ ts, residen t 
foreigners w ill then receive political rights, all the m ore leg itim ate since 
these foreigners pay local taxes. This w ill require m ayors to m ore equitably 
distribute the resources o f  their tow ns in favour o f  the neighbourhoods w ith 
the highest im m igrant populations. Those in favour o f  the status quo consider 
that, on the contrary, there is no direct relationship betw een in tegration and 
the right to vote. This right, provided w ithout any consideration to soc ia liza
tion, could even have the opposite result: the leaders o f  different com m uni
ties could negotiate, as in G reat Britain, collective votes in exchange for the 
creation o f  strong ethnic com m unities. An advantage o f  the strong re la tio n 
ship betw een nationality and citizenship is that it perm its an open conception 
o f  the nation. Socialization into French culture rather than  blood  relations is 
the principal criterion for m em bership in the nation. O nce blood relations has 
becom e but one criterion am ong several (birth  in the country, m arriage, or 
extended residence) for the attribution o f  French nationality, citizenship and 
its corollary, the vote, are the m eans o f  identifying and unifying the m em bers 
o f  the national com m unity -  he who votes is a citizen and is French. The 
creation o f  a local citizenship, in breaking the link betw een citizenship and 
nationality , risks over the long term  justify ing  a redefin ition  o f  nationality  
around an ethnic conception o f  an ‘orig inal’ or ‘tru e ’ F renchm an.98 Partisans 
o f  a local right to vote and defenders o f  the republican tradition  disagree on 
this point, but solely in term s o f  m eans and not in term s o f  the ir objective: 
their com m on goal is the integration o f  resident foreigners into F rench so c i
ety, w ithou t any d is tinc tion  based  on na tional orig in . The T rea ty  o f  
M aastricht institutes a citizenship based on inequality  and national orig in  
w hich creates a distinction am ong resident foreigners. This does not com e 
without risks.

a) This new  European citizenship is based on inequality because, acco rd 
ing to one’s place o f  birth, a child educated in the European U nion either w ill 
or w ill not becom e a citizen. In effect, one becom es a E uropean citizen by 
receiving the nationality  o f  one o f  the States o f  the European U nion. As a 
result o f  the differences betw een the fifteen sets o f  laws regarding nationality  
(the Treaty o f  M aastricht reaffirm ed that they w ould  continue to  be d e te r
m ined sovereignly by each o f  the fifteen M em ber States o f  the E uropean  
Union), near-absurd conditions o f  inequality have been created. Let us exam -

98 Even during the upheaval of the French Revolution, the link between nationality and citi -
zenship, which at that point had to be defined, was never broken. In the constitution of 
1791, the foreigner achieved citizenship through nationality, whereas in the constitution 
of 1793 it was citizenship which allowed him to acquire nationality. If that constitution 
had lasted, a law would have been necessary to formally lay out the rules of access to 
nationality (passive citizenship) for children and women. These were not established in 
the 1793 constitution.
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ine the case o f  tw o brothers, who, w ith their w ives, em igrated from  Turkey in 
1970 -  one to Paris and one to Frankfurt. Let us say that the follow ing year, 
each  o f  the w ives gives b irth  to  one child. If, after the ratifica tion  o f  the 
Treaty o f  M aastricht in  1991, the child bom  in Paris decides to  m ove in w ith 
his uncle in Frankfurt, for exam ple to find a jo b  there, he could theoretically  
vote in  F rankfu rt’s city elections -  unable to speak G erm an, and unfam iliar 
w ith  G erm any and  the p roblem s o f  the city  o f  F rankfurt. H ow ever, his 
cousin , b o m  in F rankfurt, ra ised  in  G erm an society  and possib ly  able to 
speak only one language -  G erm an -  w ould not be able to vote in this same 
election . The first ch ild  w ould  have becom e F rench  at age eighteen  and 
therefore voted there as a F rench citizen; the child bom  in G erm any w ould 
not have becom e G erm an as a result o f  refusing to m ake a form al request for 
naturalization  w hich w ould have necessitated his repudiation o f  his Turkish 
nationality. A bove all, not being a citizen o f  one o f  the fifteen M em ber States 
o f  the European U nion becom es, am ong foreigners living in France, a factor 
o f  d iscrim ination. R eal-life situations, extent o f  integration, and length o f  
residence are not taken into account: a Q uébécois or Polish person who has 
lived  in  Paris for tw enty  years has now  few er rights than a G reek or Irish 
person  w ho has ju s t arrived in France. It is im portant not to delude oneself -  
it is as shortsigh ted  to  th ink  that giving the right to vote to all Europeans 
from  the European U nion w ould be an initial step tow ards giving this right to 
all resident foreigners as it was in the past to think that the right to be d iffer
en t could  aid or lead to  integration. The tex t o f  the constitu tional reform  
ado p ted  by  the F rench  C ongress leaves little  doubt on the sub ject -  
M aastricht represented a closure and not an opening.

b) A dditionally, as put into practice w ithout any corrective language, the 
creation o f  this kind o f  European citizenship could have as its first result the 
irrita tion  o f  social and po litical tension  tied  to  im m igration in  E uropean  
countries. Those in  Europe w ho, in the debate over in tegration o f  resident 
foreigners, create a d istinction betw een Europeans (the ‘assim ilab le’) and 
non-E uropeans (the ‘non -assim ilab le ’) w ill be com forted  by the curren t 
fram ew ork  for European citizenship. In France, this reform  will legitim ate 
the fight for the restric tion  o f  access to  F rench nationality  on the basis o f  
E uropean  origin (previously  referred to by form er F rench President V aléry 
G iscard d ’Estaing or by the F ront N ational), to the detrim ent o f  the repub li
can tradition. G erm an nationality law  evolves slowly. V ery recently, leg isla
tion  w as m odified  so as to  m ake it easier for the children o f  those bom  and 
educated  in  G erm any to acquire G erm an citizenship. N onetheless, a large 
num ber o f  foreign im m igrants are neglected by this integration into G erm an 
n a tio n a lity . The T rea ty  o f  M aastrich t con tinues and  accen tua tes  the 
m arginalization o f  those who are not citizens o f  the fifteen M em ber States o f  
the E uropean U nion, prim arily  those from  Turkey and the form er Y ugosla-
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vian republics. This increases once again the risk o f  conflict and inter-ethnic 
confrontation on the local level.

Conclusion

The creation o f  a legitim ate E uropean citizenship  should  take p lace m ore 
through strengthening the controls the citizens o f  the fifteen m em bers o f  the 
European U nion have over the supranational bodies o f  the U nion than  by  the 
creation o f  a local citizenship. W hat precautions have been  neglected  on the 
road  to  the E uropean  m onetary  un ion? H ow  m any  experts  have b een  
consu lted , how  m any  com m issions crea ted  and  m in is te ria l m ee tin g s  
convened? H ow  m any late-night negotiations regarding the range o f  fluc tua
tion  o f  various currencies w ith in  the fram ew ork  o f  a ‘sn ak e’ and  then  a 
E uropean m onetary system , debated hotly to  the nearest .25% ? H ow  m any 
steps w ill be judged  necessary  before the coordination o f  the various e c o 
nom ic and budgetary policies w ill be assured? All this w ill have lasted  over 
tw enty  years, m inim um . C itizenship, nationality , collective identity , in te r
ethnic relations -  these are likely m ore delicate than questions o f  m oney and 
econom ics. W ith w hat speed, i f  not off-handedness, decisions on these su b 
jects  have been m ade, w ithout seeking to learn from  past experience, w ithout 
taking the tim e to study sim ilarities in  nationality  law  from  the 15 M em ber 
States. M istakes m ade in econom ic policy are quickly m ade evident th rough 
indicators such as increases in the inflation, the unem ploym ent rate, the 
deficit, and the national debt. In m atters o f  collective identity  or inter-ethnic 
relations, how ever, m istakes are often noticed  only m uch later, in  hum an, 
social, and political terms. The Treaty o f  M aastricht having been adopted, the 
15 countries o f  the European U nion should reflect, w ith  the priority  needed 
but also the precaution it deserves, on how  best to put E uropean citizenship 
into practice.

Appendixes

Tables A .I., A .2., A.3. and 1.8.: O rganization for Econom ic C ooperation and 
D evelopm ent, SO PEM I, Trends in In terna tiona l M igration. C ontinuous  
R eporting  System  on M igration. A nnual R eport 1996 (1997). Tables III.2. 
and III.4.: O rgan iza tion  for E conom ic C ooperation  and  D evelopm ent, 
SOPEM I, Trends in In ternational M igration. Continuous R eporting  System  
on M igration. Annual Report 1994 (1995).



population dropped sharply. The decrease in 1995 can be explained both by the continuation of the effects of the change in nationality law
s and the rem

oval 
from

 the register of alm
ost 11 000 asylum

 seekers aw
aiting a decision.

D
ata are from

 the population census of 1990. The figure for the 1982 census is 3 714.2.
D

ata from
 1987 ro 1989 have been adjusted, taking into account results of the population census of 1987. Population counts cover w

estern G
erm

any only 
up to 1990 and G

erm
any as a w

hole from
 1991 on.____________________________________________________________________________________

45». u>

Appendixes

K) —
o  

^  3 so g
s i

£  ar* P
a

^  3 «-t* 5
00vp rt

a  <5!
>N? C0s (A

o 3
T1

2. cd 
&  w Ti

S. c l  £LTI l lTI
o p
£  3N)TI

rt- p£L -TI
o
c
STcr.o
3

acl
03iLCTO
i '
3p
o'
3P

op
S3era'3
3op3

O
CD

f
cd

3a&
?
o
o'
cd

f

3 P 3. 3 O UJ i_i 00 u>o H p. ¡3 i—i i—i 4L o1—1p -O 00 O to <1 00 ps 4L 4Lvo or 3 3 to VO ; ; u» b b b ONb b bVOcd T) (TO
JO Crt 0 —. T W

2a 2  3 4L
»CTQd

<-o , . to 00Oi u>
^  p -J to P to oo 00 U) 4L p

cd ►§ g b <1 : : 4l U> b b On to b b
Vi c 33* p* r»P 3- cd
3cr

o <B.3 co 4L
to 00 u>a o CD 4L i—i CO ON tocd On © O to On 00 to p On3 3  o VO b ; : 4l b b to b b b to

3 5  2< u> 3»c«"roCL0
Vi CD
© <s

4L
4L 00 U)0 oo i—i a ON -3

a  S3 <1 p O 00 to to OO00 p 4l
3cdcrp

8  sCD *
3 8

b * * 4L b bo b oo bo b b

i2. a* *3
So" 0 rt. 4L
O 2  s* 00 00 Ui

a  -« 4L K) Ol 00 00T -d <1 O — JO o 00 o Oi <13*cd £  3 b b : : b  k ) b ON b bo b to
vovo

3
8 ^
S3 o LO U)

0 d- 2 U) vyi 1—1 vo 4L3 4L VO K) On o Ol
Vi Cl co • c 00 to On On O ON p O vo 4L p ps
CCfl P b b Ui On bi oj b On b b b b

3" 1— 
?  o
3  aa  cCD CTQ LO

00 vo OlCO p 00 u> On to u>CO — -O N) p  <1 U) p NO to ON to
a
a  8

b U) : t 00 On b b to b bo b

CD iL.
3  CL
^  cd
|  g ONO 0 4L i—i VO O nCO *-» VO 4l 00 o to«—► vJ P CD 00 LO O ON p p vo vo p Lk)
cd 3Cl 3_

b oo 1 : b  b b b b b b
£ w,
O aO LT OnV V M

cd 00 1—1 vo OnCO jt <1 vyi 00 to 00
o g po 00 r  Nyi u> VO p o 00 NO

a.
a £>

b : : ON On b l~l On O n ON
"i 3
2  o -era' 3. 3 a Os

VO •—I VO <1
o C "3 3

NO ON VO to00 O •— N) p On p to 00 OJ
3 5* on bi • : ki b oo b I—i b b b
2 8.
§ £
.?<g i to vo <1^  CL <1 ON to o toO 0° 00 4l to VOp NOp

3 bo b : : b  On to b b bo b b

145

T
able A

.l. Stocks of Foreign Population in Selected O
E

C
D

 C
ountries

T
housands

7985 
1986 

1987 
1988 

1989 
1990 

1991 
1992 

1993 
1994 

¡995



146 Appendixes

p  OO < i ON yl
r asO o

-  i
sooN ft

a ^  sft
O'' p N?ov

<-t-
<t
g

s  21 2? o  ^  
i  f  o

VO00
n3^
a

w
r5-
3

0  §  
P *< _1 ' oTJ

O
a
T3

CD¡n

i

1  §• 
V  i

O
a

T3

O<->■
a
“T3

O
a

X i

CLIS)

a» ft ft p  a  St V5 05 3  3 
ft !—• »3* ^
■rt 3 S O* 3

VO00
3
!=>
c

a
a

O
C ■8 C/3VO o  ^3►6 w m

a t e
0
1

ti
3
3

00

§ !

1 1 *  

r -
y>ftft
r rft
3

t r
oC/5ft
3

X>
cft
5T
p
3
f
3

(JO
*3
3
805052CL
P
3

&5
3*
3
05ftft**ft
3

§
05

a  < s  
g  «  3  
g *  o *  a

B. s  §
3. 3 3 3 S.'S.

05 05
2  Kb  2•-h 2b  Cl

|  O1
a«—* ct

3
a  3
S' § §■.
^ O §
h  g  a
3 *  ^  05 
«  f t  <
a .  - •  § *
f t  3  P .  O ?  O 3 ° cr (J p M, 
§5 g  g  n> g  o
o c c 
a* 5  cl
05 «-► f t<T> i-h _*3 g* o53 °> 3
c l  f t  2

§CL
VO
VOO
H
o
g*8
3p
05ft
ocr
a
5o
CL

g- O ft 3•■* 3

f  ^  
I  §O 3
3  I*

3» 5T3

2  v o
3  00 § vo
< P
8. g .
3  £

VO, VO 45-i \Q
• O ) ^  

CL »

I I
a  3
ft o  CL 3 ft2 «
3  05
S  %
2 . <

*3 '
g  2
1  O 
^  £  
•o &2 o

2 . 3
VO <3. vo cr
£  ft

o  -b> 00
\s .

5  g-w
S i  Ecx era «—iVO ft &5 
v/5 ^  >3 
m. 3 p
“ a  3
f t  1  ?
3  ft 3
s  < a .!C w ^ 
f f  p  ft
o g- P^  2 tf
P  3  3  
a  § vo 
fT 3  o
P  3  r v  
3  P  g *
c  3 1!-rt 3 «>

P

05 e cl a  
o  ~

O ft 
3 - p  C 3

«  3  

ft O

05 VW

g- 3a  oo
<■ So

a  o 5
o  cd>  M .< CTQ

3  I
3  <cO b
*+ P0 -n
1 °3 v<

a  3
a  3p TL
Q5

f t  CL 
P  3  CL f t

'c '  o05 V-1
o '  g

2: io  u
a  5  
** 00 
O  f t
P  3
3 § O 3c
3

oo ^
f t  O  
TJ 3
3  S

ft a  ft
s t a
^  g  a  
£  «  a .
I I I .3 a . o<5 ft 3W  05 71

VO

ON p  P  
b  oo

c r.o

o
p

On 
U> 00

K) VO 
O n -O

00 
On 

O  - J O
On
O

U) b  b U) U) b  k ) oo k )

, . . K ) vo
U \ U ) K ) 00 NJ
4l. <V5 -O to •—1 vyi
b b  a b  b b  b ON k )

-o
t o

Ol 00
b  b

V-M 0 0
O vyi K> VO t o

K ) u>  h J ON - J o  o o  w K ) v o
4L. b i b o  b b  b b  ON b  b U ) b

<1
t o  - J  
t o  b

1—1 l_̂ 00Kt VO to o 00 o -o
U) 45- ps to o 45- i—1 to to
b b oo bo bo b b b to b

On vo
£U) K) to o 45- 00

45- U> -J y i O i—» On to to
b k) b 45- bo oo b

"
4l 4- b

a 1 to o
vo
00

45-
VO

p p -J ON p 45- o O to 00
u> U) b b b bo Ol b 45- U) b

l .
On _ i o <1
VO to 00 00

U> 45- K) vo U) o y \ i—» ►—1 to o
U) ON 45-. 45- 1—1 b U) 45- 1—1 u> b

| .
N_t to 00
45- U> U> ►—i ON oop 45l to o p >—* 00 1—* OJ to -o
oo oo b to bo b b Ol b Ol b

VO to 4-
b  b

ON <1
<1 u> to

U5
to VO

00 00to y \ p •—1‘ •o — o — <1 to vo
u> bo bo On b  b b  b b b

o \45- Oi
-0Oi
p

u>
to

OJ
to

u»
Oi 

— 45-
VOto 

p  to p
b b b ON Ol b  O ON b b

i—*
U) VOON vo VOto •—1 — to ON
45- b  b b b

VO
00
On

VO
00
o

VO
0000

U)oo

T
able A

.l. Stocks of Foreign Population in Selected O
E

C
D

 C
ountries1 (cont’d)

T
housands



12. N
um

ber o
f foreigners w

ith a residence perm
it. Perm

its o
f short duration (less than 6 m

onths) as w
ell as students are excluded. The decrease in 1989 is the 

result o
f a clean-up o

f the register o
f foreigners. D

ata for 1991 include 108 372 perm
its delivered follow

ing a régularisation program
m

e.

13. N
um

ber o
f foreigners w

ith an annual residence perm
it or w

ith a settlem
ent perm

it (perm
anent perm

it). Seasonal and frontier w
orkers are excluded.
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Table III.2. Criteria Determining the Attribution of Nationality at Birth
in OECD Countries1

Situation of the child

Legitimate child Natural child Adopted
child

Father or Bom in 
mother a the 
national country

Father or Mother a Bom in 
mother a national the 
national country

Adopting 
parent a 
national

Australia a) x2 x 
b) x3

x2
x3

X

Austria a) x
b) x‘

4X
X6

n5

Belgium a) x x
b) x8
c )  X6

X X
x8

6X

X7

Canada a) x 
b) x

X
X

n5

Denmark x X X

Finland x X X5

France a) x
b) x6

X

X6

x7

Germany x X4 X

Greece x x'° X

Ireland a) x 
b) x11

X

x"
X

Italy x X X

Japan x 4
X n5

Luxembourg x X x7

Netherlands a) x
b) x12

x10
x'2

X

New Zealand a) x
b) x3

X

x3
X

Norway x X x13
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Situation of the child

Legitimate child Natural child Adopted
child

Father or Bom in 
mother a the 
national country

Father or Mother a Bom in 
mother a national the 
national country

Adopting 
parent a 
national

Portugal a) x x, ,  14b) x
X

x14
X

Spain a) x
b) x‘

X
X6

X7

Sweden x X X

Switzerland x X4 X

Turkey a) x
b) x6

x10
X6

n5

United a) x2 x 
Kingdom b) x3

X2
X3

X

United States a) x 
b) x15

X
x15

n5

1. An ‘x’ in a given column indicates that the criterion given by the column heading is 
applied in the country in question. When more than one line appears for given country, the 
first gives the usual criteria for the attribution of nationality at birth. For countries where 
birth in the country is normally a criterion, the second line gives the conditions applicable 
when the child was bom outside the country. For the other countries, the additional line 
describes a second means of obtaining nationality at birth. The column concerning an 
adopted child clearly does not concern nationality at birth; it has been included here for the 
sake of completeness.

2. It is sufficient that either father or mother be authorised to establish their permanent 
residence in the country.

3. The citizenship of the parent must not be a citizenship by descent.
4. In these countries paternal recognition has no effect other than to allow for a simplified 

naturalisation procedure.
5. The letter “n” indicates that adoption has no automatic effect aside from permitting a 

simplified naturalisation procedure.
6. One of the parents must also have been born in the country.
7. In these countries, an adopted child is treated as a legitimate child. When one of the 

adopting parents is a national, the child is considered to have been a national at birth.
8. One of the Belgian parents must have been bom in Belgium and have made a declaration 

claiming nationality for the child.
9. A declaration is necessary.
10. Paternal recognition confers nationality when the father is a national.
11. The parents or grandparents must have been born in Ireland and the birth must be 

registered.
12. One of the parents must reside in the Netherlands or the Netherlands Antilles.
13. Nationality is granted by a decision of the Prefect.
14. The Portuguese parent must be in the service of the State or his legal representative must 

register the birth in the Portuguese national registry.
15. Residence conditions apply when only one of the parents is a national (see note 5 of text).
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11. 

W
hen the foreign spouse is a w
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12. 
W

hen the foreign spouse is a m
an.

13. 
It is enough that one of the tw

o criteria be m
et at any m
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ent after birth.

14. 
The tw
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ust be British citizens by descent at the tim

e of birth.
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Introduction

The headquarters o f  the U nited N ations in N ew  Y ork is housed in a 38-storey 
m a tch b o x  shaped  tow er. G lass façades overlo o k  the E ast R iver and 
M anhattan , the sides are covered in  green m arble. In contrast to other m ore 
m o d em  build ings, such as the G eorges Pom pidou C entre in Paris or the 
L loyds build ing  in  L ondon, the U N ’s structural supports and connecting 
pipes are concealed  from  visitors and em ployees. B ut tensions exist in the 
U nited  N ations, even i f  its structure fails to expose them . The U N  secretariat 
is subjected  to  d ifferent pressures w hich influence the s ta ff in a num ber o f  
ways. O ffices and departm ents are pulled in different directions, not only by 
pow erfu l in terests bu t also by conflicting goals. O n occasion these forces 
counteract each o ther and leave the secretariat im m obile. This chapter w ill 
exam ine these tensions and reveal some o f  the stresses that the secretariat is 
subjected  to. To evaluate the hum an rights program m e we need to  lay these 
tensile  cables bare and  exam ine w hether all the strain  is inev itab le , or 
w hether som e o f  the tension m ight be better distributed. The position  o f  the 
H igh  C om m issioner for H um an R ights w ithin the U N  structure is in a state 
o f  flux and rem ains to  be defined. There is a tem ptation to sim ply see the 
H igh C om m issioner as the apex o f  the U N  hum an rights program m e -  p e n 
cilled  in th rough  a few  alterations to  the U N  blueprint. In o rder to  really  
understand  the potential o f  the O ffice o f  the H igh C om m issioner we need to 
look  at som e o f  the activities o f  the first H igh C om m issioner and the forces 
w hich held him  in place.

I. The Tension between the UN Secretary-General and 
Action on Human Rights

The U N  Secretary-G eneral is the head o f  an intergovernm ental organization 
and as such has often  portrayed  h im se lf as the servant o f  the governm ents 
represented at the U nited N ations. In fact, the fifth Secretary-G eneral, Javier 
Pérez de Cuéllar, declared in 1988 that it w ould be ‘against our philosophy to 
be in touch w ith the enem ies o f  governm ents’. 1 A lthough the U nited N ations 
now  has regular contacts w ith rebels and insurgents as part o f  its hum an itar
ian and conflict-resolution work, the Secretary-G eneral’s inclination tow ards 
governm en ts  w ill alw ays be strong. This is particu la rly  apparen t i f  we 
consider the ‘good o ffices’ role o f  the Secretary-G eneral. A lthough this role 
is not m entioned in the U N  C harter it has grow n up over the years to encom -

1 UN press Release SG/SM/4127, 27 April 1988, at 6, quoted in Franck and Nolte, ‘The 
Good Offices Function of the UN Secretary-General’, in A. Roberts and B. Kingsbury 
(eds), United Nations, Divided World (2nd ed., 1993) 143, at 150.
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pass inter-state m ediation, conflict resolution, adjudication and investigative 
fact-finding. These functions have developed as em anations o f  the Secretary- 
G eneral’s authority  to  bring ‘to the attention o f  the Security  C ouncil any 
m atter w hich in his opinion m ay threaten  the m aintenance o f  in ternational 
peace and security’.2

In a study o f  the role o f  the Secretary-G eneral’s ‘good o ffices’ F ranck  
and N olte point out that the traditional state-centred approach to good offices 
changed as the Soviet U nion adjusted its objection to the U N  dealing w ith 
in ternal affairs o f  states. They po in t out that Pérez de C uélla r cam e to 
consider that the U N  should tackle the continuing effects o f  the civil w ar in 
A fghanistan  and w ork to establish  a b road-based  governm ent there. This 
course was specifically m andated by the G eneral A ssem bly’s request in 1989 
for the Secretary-General to facilitate a com prehensive political agreem ent in 
A fghanistan. O ther recent exam ples o f  the use o f  the S ecretary -G eneral’s 
good offices described in the study are: Cam bodia, Cyprus, East Tim or, El 
Salvador, F alk land  Islands/M al vinas, G uatem ala, G uy ana-V enezuela , the 
hostages in Lebanon, Iran-Iraq, Iraq-K uw ait, L ibya and the airplane bom b 
suspects, M iddle East, N am ibia, N icaragua, the R ainbow  W arrior dispute, 
Som alia, W estern Sahara and Y ugoslavia. W hen considering the role o f  the 
Secretary-G eneral w e need  also  to  list the s itua tions w here there  are 
‘preventive diplom acy, peacem aking and peace-keep ing’ activities. D uring 
1995 and 1996 the U N  Secretary-G eneral was responsible for such activities 
in: Angola, Bosnia and H erzegovina, Bougainville, Burundi, C am eroon and 
N igeria , C roatia , E ritrea-Y em en , G eo rg ia /A bkhazia , H aiti, Ind ia  and  
P akistan , K orean  pen insu la , L iberia , M ozam bique, M yanm ar, N igeria , 
N agorny K arabach, Republic o f  M oldova, Rw anda, Sierra Leone, Som alia, 
Sudan, Tajikistan, the form er Y ugoslav Republic o f  M acedonia and W estern 
Sahara.3 These lists cut a huge swath across the developing w orld and illu s 
trate the political involvem ent o f  the Secretary-G eneral in the affairs o f  these 
countries.

W e are faced w ith the paradox that for m any o f  the w orld ’s m ost sen s i
tive hum an rights situations the good offices role o f  the Secretary-G eneral 
m ay constrain rather than em pow er an approach to hum an rights. B ecause 
the Secretaries-G eneral have this pow er o f  initiative, or can be called on by 
U N  organs, to use their good offices to m ediate or adjudicate a dispute, they 
have been  instinctively  re luc tan t to  alienate  governm ents by tak ing  an 
aggressive public stance on hum an rights violations. In addition to the p o liti
cal dim ension o f  the Secretary-G eneral’s work, we have to consider the fact

2 Article 99 of the UN Charter.
3 From the reports of the Secretary-General on the work of the organization for 1995 and 

1996, UN Docs A/50/51 paras. 613-929 and A/51/1 paras. 663-1053. For a recent evalúa - 
tion of the Secretary-General’s role see Franck, ‘The Secretary-General’s Role in Conflict 
Resolution: Past, Present and Pure Conjecture’, 6 EJH (1995) 360-87.
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that the Secretary-G eneral often  has to  go cap in hand to  governm ents for 
budgetary  contributions, voluntary  funds, and personnel for peace-keeping 
operations. The com bination  o f  these po litical and fiscal constrain ts has 
m eant that Secretaries-G eneral o f  the U nited  N ations have found plenty  o f  
reasons to dow ngrade hum an rights in their discussions w ith governm ents or 
even w ith  the ‘enem ies’ o f  governm ents.4

B.G. R am charan has produced a description o f  the good offices w ork o f  
the U N  Secretary-G eneral in the field o f  hum an rig h ts .5 R am charan paints a 
p ic tu re  o f  a po ten tial hum an rights fighter. In  1993 he suggested  tha t the 
‘m oral elem ent o f  the office -  the ability to lead by exam ple -  has now  com e 
to  the fore. The Secretary-G eneral should properly be identified  as a ch am 
p ion  o f  hum an r ig h ts ’. 6 In 1997 K ofi A nnan stated  that: ‘As S ecretary- 
G eneral, I w ill be a cham pion o f  hum an rights and w ill ensure that hum an 
righ ts are fu lly  in teg rated  in  the action  o f  the O rgan iza tion  in  all other 
dom ains’.7 A nd h is spokesperson  stated  tha t the Secretary-G eneral w as 
looking to appoint a ‘superstar’ as the new  H igh C om m issioner for H um an 
R ights. W hether or not K ofi A nnan w ill fulfil th is prom ise to the hum an 
righ ts w orld  rem ains to  be seen. H ow ever, there is p len ty  o f  scope fo r a 
determ ined  Secretary-G eneral to  m ake a difference on hum an rights issues. 
The idea o f  m oral leadership is som ething w hich has a resonance w ithin the 
s ta ff at the U nited  N ations and in the expectations o f  the general public. The 
U N  S ecretary-G eneral can stand fo r som ething m ore than the sum  o f  the 
M em ber States o f  the U nited Nations.

The political good offices role o f  the Secretary-G eneral is also supposed 
to  include a narrow er hum anitarian  good offices role for individual cases. 
This role w as described by the U N ’s ow n D epartm ent o f  Public Inform ation

4 See van Boven, ‘The United Nations Secretariat’, in P. Alston (ed.), The United Nations 
and Human Rights (1st ed., 1992) 549, at 556-9. See also Forsythe, ‘The UN Secretary - 
General and Human Rights: The Question of Leadership in a Changing Context’, in B. 
Rivlin and L. Gorgenker (eds), The Challenging Role o f  the UN Secretary-General: M ak
ing 'The Most Impossible Job in the World’ Possible (1993) 211 who compares the 
records of the first five Secretaries-General in the general field of human rights and 
recognizes the inherent difficulty in the area of the political good offices: ‘Unless he 
believes that some human rights issue is directly and immediately linked to peace and 
security, he may be so inclined to sacrifice human rights initiatives on the altar of inter
state stability. Had Pères de Cuéllar been highly active, especially publicly, on human 
rights issues in such places as Afghanistan, Iraq and Iran, it is difficult to see how the 
various parties involved could have accepted him or his representatives as mediator’ (at 
226).

5 See Humanitarian Good Offices in International Law: The Good Offices o f  the United 
Nations Secretary-General in the Field o f  Human Rights (1983), and Livermore and 
Ramcharan, ‘Purposes and Principles: The Secretary-General’s Role in Human Rights’, in 
B. Rivlin and L. Gordenker (eds), The Challenging Role o f  the UN Secretary-General: 
Making the ‘Most Impossible Job in the World’ Possible (1993) 233, which sets out a ten 
point programme for the Secretary-General in the field of human rights for the 1990s.

6 Livermore and Ramcharan, supra note 5, at 236.
7 Statement to the Commission on Human Rights, 9 April 1997.
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(DPI) in the run- up to the 1993 V ienna W orld Conference on H um an Rights 
in the following terms:

The UN Secretary-General has at his disposal a confidential diplomatic mecha
nism -  good offices -  by which he may raise urgent human rights problems with 
Governments of Member States. Cases might include the release of a political 
prisoner or the commutation of a death sentence. The Secretary-General’s efforts 
to intercede are discreet and rarely, if ever, publicized, but he continues, at the 
same time, to make public appeals on behalf of respect for human rights in 
general.8

D espite the obvious problem s o f  the com patibility o f  hum an rights concerns 
w ith diplom atic dialogue, Secretaries-G eneral have taken up individual cases 
w hich have on occasion led to releases. For obvious reasons these victories 
are not heralded or even docum ented as they are partly dependent on the idea 
that governm ents have freely taken their ow n decisions. To advertise that a 
governm ent bow ed to pressure from  the U N  Secretary-G eneral w ould  be to 
underm ine any chance o f  repeating the success in another context.

The extent to  w hich any one Secretary-G eneral is p repared  to  stress 
hum an rights over other priorities is going to depend on the instincts o f  the 
individual and the sort o f  briefs that are being prepared  for the Secretary- 
G eneral. There is no reason to presuppose that hum an rights and political 
progress are in a state o f  irreconcilable antagonism . In fact, a hum an rights 
approach can often provide the key to unlocking a political problem . There 
are signs that hum an rights are starting to be seen as vital to  the U N ’s p o liti
cal work. In his report on his activities w ith  regard  to  N igeria , Secretary- 
General Boutros-G hali states:

I am convinced that implementation of the report’s recommendations, in particu
lar those relating to the release of political prisoners and detainees and respect for 
human rights and political freedoms, will promote national reconciliation and 
encourage Nigerians of different political affiliations to take part in the transition 
programme and democratic process of their country.9

In some cases the Secretary-G eneral has been called on by the U N  organs 
and hum an rights bodies to play a role and even to arrange reports on the 
hum an rights situation in certain  countries. These have often  resu lted  in 
reports w hich bear little relation to the concept o f  a hum an rights report and 
have dem onstrated an overw helm ing preference for an approach based  on 
‘quiet diplom acy’. 10 Even w here the Secretary-G eneral has arranged for an

8 ‘Talking Points on Human Rights’, UN Department of Public Information, April 1993, at 
11 . More generally see B.G. Ramcharan, The International Law and Practice o f  Early- 
Warning and Preventive Diplomacy: The Emerging Global Watch (1991), at 15-17, 40-1.

9 Report on the work of the organization, UN Doc. A/51/1 para. 880.
10 See van Boven, supra note 4, at 557-8 where he outlines the circumstances surrounding 

the inadequacies of the reports on Guatemala in 1981 and Poland in 1984.
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expert v isit as a result o f  M em ber State decisions taken in the context o f the 
confrontational procedures o f  the C om m ission on H um an Rights, laid dow n 
in EC O SO C  R esolution 1503, the resulting  expert reports have som etim es 
dem onstrated  how  hum an rights are seen to be an aw kw ard em barrassm ent, 
ra ther than  som ething w hich lies at the heart o f  the U N ’s m ission  and is 
enshrined in the U N  Charter as one o f  the purposes o f  the U N .11

B efore  he becam e S ecretary -G eneral, Jav ie r P érez  de C uélla r w as 
appoin ted  by the Secretary-G eneral at the tim e, K urt W aldheim , to  m ake 
d irec t con tac ts  w ith  the G overnm ent o f  U ruguay  and  to  keep  the U N  
C om m ission on H um an R ights inform ed o f  the hum an rights situation. His 
confidential report to  the Com m ission reflected the view s o f  the G overnm ent 
as expressed to him  and offered little evidence o f  the actual situation on the 
g round .12 O ne o f  the sections o f  the report w hich  a ttracted  considerable 
w rath  from  hum an rights advocates was the paragraph w hich sim ply stated:

As for the physical condition of the detainees, Mr Pérez de Cuéllar found that 
they all appeared healthy. Among the many prisoners whom he was able to meet, 
were Messrs. Altessor, Estrella, Massera and Turcanski, whose cases are known 
internationally.13

By the tim e that the U N  C om m ission considered this report M iguel Estrella, 
the w ell-know n pianist, had been released. He travelled  to G eneva and m et 
w ith  the then  D irecto r o f  the U N  C entre for H um an R ights -  T heo van 
B oven. E strella  com posed a note w hich stated that although he had caught 
sight o f  som eone visiting the prison that person had not spoken to him . The 
note w as eventually read out in  the U N  C om m ission by the head o f  the Iraqi 
delegation, and U ruguay w as kept under review  by the C om m ission. This 
and sim ilar incidents have set the scene for a certain distrust o f  U N  political 
envoys carrying out hum an rights fact-finding m issions. These events have 
been  recounted and analyzed in detail in Iain G uest’s book B ehind  the D is 
appearances: A rg en tin a ’s D irty  War against H um an R ights and  the U nited

11 Article 1(3) of the Charter states that one of the purposes of the United Nations is that of 
‘promoting and encouraging respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language or religion’.

12 The report failed to challenge the position of the government and merely presented the 
government’s case: ‘The Government therefore rejects the charge that the prisoners are 
held incommunicado for months without being brought before a judge. It explained that if 
they had not been brought before a judge they would have invoked the right of habeas 
corpus under the Constitution (Articles 12, 17, 23 and 30 of the Constitution). It stated 
that only three out of a thousand detainees had invoked that right. The constitutional prin
ciple of the right of defence was also respected according to the authorities.’ Report of the 
Secretary-General on Uruguay pursuant to Resolution 15 (XXXIV) of the Commission on 
Human Rights, UN Doc. E/CN.4/R.50/Add.2 (1980) (Confidential), reproduced in H. 
Steiner and P. Alston (eds), International Human Rights in Context (1996) 382, at 384.

13 For more detail on events surrounding the visit see I. Guest, Behind the Disappearances: 
Argentina’s Dirty War against Human Rights and the United Nations (1990) 139. Part of 
the confidential report is reproduced at 420-3 and the paragraph quoted is at 422.
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N ations . 14 H is dissection o f  the m achinations behind the scenes illustrates 
the lengths that officials w ill go to in  the quest to avoid even the slightest 
criticism  at the U nited N ations. The abiding im pression is that governm ents 
and diplom ats care very m uch about their country’s international reputation 
and  the U nited  N ations retains a huge capacity  to  m ake or b reak  tha t 
reputation.

As Secretary-General, Javier Pérez de C uéllar did, tow ards the end o f  his 
m andate, actually raise the profile o f  hum an rights (in particu lar w ith regard 
to the peace process in El Salvador and the transition in N am ibia, as w ell as 
in his public speeches) and in fact he took  up a num ber o f  individual hum an 
rights cases. As some o f  the ideology surrounding the hum an rights debate 
evaporated in  the beginning o f  the 1990s, an expectation developed that the 
Secretary-General and the U N  should react to hum an rights violations as they 
arose. The principal political organs o f  the U N  were looking to the S ecretary- 
G eneral as the focus o f  efforts for preventive diplom acy, early w arning and 
fact-finding. In fact the G eneral A ssem bly’s (GA) 1991 Fact-F inding D ec la 
ration states that the Security Council and G eneral A ssem bly should give the 
Secretary-G eneral preference w hen deciding to  w hom  to entrust the conduct 
o f  a fact-finding m ission .15 The m assacre in East T im or in N ovem ber 1991 
did result in Pérez de C uéllar sending an ‘envoy’ to East T im or to report on 
the m assacre. H ow ever, although the envoy w as actually  the U N  Special 
Rapporteur on extrajudicial, sum m ary or arbitrary executions, the report was 
never m ade public. P ressure for a separate public hum an rights report w ith  
recom m endations and follow -up was easily deflected w ith the response that 
the Secretary-G eneral’s envoy was the preferred solution.

Two things were becom ing clear. First, there was the grow ing expectation 
that the U N  should react to hum an rights violations as they occurred -  in fact 
in 1992 the U N  Secretary-General Boutros Boutros-G hali was writing:

[I]f standards and procedures exist for normal situations, the United Nations has
not been able to act effectively to bring to an end massive human rights situations.
Faced with the barbaric conduct which fills the news media today, the United
Nations cannot stand idle or indifferent. The long-term credibility of our organi-

14 Ibid. , at 144, the note by Estrella is reproduced at 491.
15 Resolution 46/59, Annex Declaration on Fact-finding by the United Nations in the Field 

of the Maintenance of International Peace and Security, paras. 4 and 13 read:
‘4. Unless a satisfactory knowledge of all relevant facts can be obtained through the use 
of the information-gathering capabilities of the Secretary-General or other existing means, 
the competent organ of the United Nations should consider resorting to a fact-finding 
mission.’

‘13. The Secretary-General, on his own initiative or at the request of the States concerned, 
should consider undertaking a fact-finding mission when a dispute or a situation exists.’ 
(See also paras. 28 and 29).
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zation as a whole will depend upon the success of our responses to this chal
lenge. 16

Second, a num ber o f  observers could  see that w ith the increased dem ands 
being  m ade on the S ecretary-G eneral to  fulfil m ultip le functions it w as 
unlikely  that he w ould or should take up this challenge. W ith the advent o f  
the W orld  C onference on H um an R ights m om entum  w as build ing for the 
appointm ent o f  a new  high-level official who could take up the hum an rights 
banner at the U N  and place hum an rights at the heart o f  the U N ’s activities. 
Separating this function from  the role o f  the Secretary-G eneral w ould allow  
hum an rights to be m ore openly discussed in a less ‘d ip lom atic’ w a y .17 U r
gent hum anitarian  interventions by the Secretary-G eneral should continue to 
p lay  a role w here they could save lives, but the m ounting concern for UN 
action on hum an rights dem anded a dedicated office ready to react on a daily 
basis to  events as they unfolded.

A t that tim e the Secretary-G eneral h im se lf w as unenthusiastic about the 
p rospect o f  a new  high-level official and attendant staff. O n the eve o f  the 
1993 V ienna  W orld  C onference on H um an R ights, Secre tary-G eneral 
B outros-G hali wrote:

Both the principles and the practices of human rights are under stress. This is a 
time for serious discussion, for quiet diplomacy and step-by-step problem solving. 
Solutions cannot be imposed from the top down. Proposals for new bureaucracies, 
high-level positions, more procedures and permanent forums, as admirable and 
well-intentioned as they are, may only arouse discontent and resistance at a time 
when liberality and leeway are called for. This is a year for dialogue.18

C onsidering the potential for conflicting priorities and goals it is not that su r
prising that a Secretary-G eneral w ould rem ain sceptical about the prospect o f  
a new  high-profile U N  official. A new  player acting in the nam e o f  the U N  
could  upset som e o f  the relationships w hich the organization  enjoys w ith 
states. H ow ever, the po in t o f  inserting a new  p layer on the scene w as to 
ensure that hum an rights issues could be openly taken up rather than consid-

16 1992 report on the work of the organization, A/47/1 at para. 101.
17 One particularly key observer: Theo van Boven, former Director of the UN Division of 

Human Rights from 1977 to 1982, writing on ‘The Role of the United Nations Secretari - 
at’, supra note 4, examines the role of experts appointed by the Secretary-General to 
report on the situation in Poland from 1982-1984 and concluded: ‘The Polish case clearly 
demonstrates that the Secretary-General should as a general rule not be entrusted with 
public fact-finding and reporting duties in the area of violations of human rights. Such 
duties complicate his other functions and he is unlikely to be the most appropriate author
ity to carry them out effectively. It would therefore appear that in the light of experience 
and given the fact that the Secretary-General’s actions are characterized by political 
restraint and diplomatic caution, it would seem that the task of investigating and reporting 
on violations of human rights should be entrusted to independent experts rather than to the 
Secretary-General or members of his staff.’ Ibid. , at 558-9.

18 Washington Post, 9 June 1993.
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ered as incompatible with other priorities such as conflict resolution and 
peace-keeping.

II. The UN High Commissioner for Human Rights

The first suggestion for a UN high-level official to defend human rights came 
from René Cassin in 1947. He made the suggestion as the French delegate to 
the second session o f  the UN Com m ission on H um an Rights in a letter 
addressed to the Chair o f  the Commission, Mrs Eleanor Roosevelt o f  the 
United States. It is worth pausing here to recall that at that time m ost o f  the 
delegates to the Commission were not members o f  their permanent missions 
to the United Nations. They were nominated by their governments because o f 
their com mitment to the idea o f  human rights and the expertise they had 
developed. A lthough they spoke as representatives o f  their governm ents, 
they often donned the hat o f  ‘expert’ when they wanted to make a point. 
Cassin was concerned about the implementation o f  the proposed draft Uni - 
versai Declaration o f  Human Rights and saw it as promoting the individual 
as an active subject o f  international law. His point was expressed as follows:

au moment où la ‘Déclaration’ va faire directement une place à l’individu comme 
sujet actif du droit international -  comme l ’organisation du tribunal de 
Nuremberg l’a fait dans le sens de la répression des crimes de guerre -  il importe 
de donner à cette innovation un caractère pratique, c’est-à-dire acceptable au 
stade actuel du droit des gens, par les Etats.19

For Cassin and other international lawyers, such as Sir Hersch Lauterpacht, 
the key to the implementation o f the then forthcoming Universal Declaration 
o f Human Rights was to give the individual international legal personality 
and provide a complaints mechanism against states. This was more than a 
desire to m irror Nuremberg (where states had put individuals in the dock). 
This determination was based on a sense that, in Lauterpacht’s words, ‘there 
is room for the view that having regard to the inherent purposes o f  interna
tional law, o f which the individual is the ultimate unit, he is in that capacity a 
subject o f  international law ’.20 For Lauterpacht, the fact that the UN Charter 
had recognized hum an rights and fundam ental freedom s constitu ted  
‘individuals subjects o f the law o f nations’.21 For him, the fact that individu
als had no procedural capacity at the international level only ‘reduces the

19 E/CN.4/AC.4/1, 6 December 1947. ‘As the “Declaration” is going to make the individual 
an active subject of international law — just as the creation of the Nuremberg Tribunal did 
in the context of the prosecution of war crimes — we should give this innovation practical 
meaning, something that states can accept at this point in the evolution of the law of 
nations.’ (Author’s translation.)

20 International Law and Human Rights ( 1950), at 61.
21 Ibid.
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status o f  the individual as a subject o f international law; it does not negative 
it.’22

C assin’s letter proceeded to outline his proposal for a UN official who 
w ould assist the individual at the international level and enhance this defi
cient procedural capacity o f  the individual in public international law. 
Cassin’s idea was that a M inistère Public or Attorney General (he used these 
term s interchangeably) would assist those individuals whose cases had been 
rejected by the relevant United Nations political organs and present the case 
‘on appeal’ before the International Court o f  Justice. A chamber o f  this Court 
was to have com pulsory jurisdiction over the whole w orld in matters o f  
hum an rights. This am bitious proposal was never adopted by the United 
N ations; but the thrust o f  the idea became a reality in the context o f  the 
O rganization o f  A m erican States and the Council o f  Europe. Individual 
com plaints under the relevant treaties can end in a judgm ent o f  the Inter- 
Am erican Court o f  Human Rights or the European Court o f Human Rights. 
By the time o f  the adoption, by the UN General Assem bly in 1966, o f  the 
two International Covenants on Human Rights, a third treaty, in the form o f 
an optional protocol, provided for individual complaints at the universal level 
to the U N  Human Rights Committee. A lthough all these procedures rely on 
states choosing to  submit to an optional procedure, they have in some ways 
provided international legal procedures which can offer protection to in d i
viduals through international law.

But the concept o f  a high-level UN official acting, in the words o f  
Cassin, as a ‘couverture’ for individuals and taking their cases to the interna
tional level endured. In the 1950s U ruguay introduced proposals for an 
A ttorney-General, or High Comm issioner for Human Rights, which was to 
take up individual com plaints with the relevant governments. This found 
little support until the idea was reinvented in 1964 through a series o f  non
governm ental m eetings organized by the W orld Veterans Society in Paris, 
A m nesty International in London, and the International Com m ission o f  
Jurists in Geneva. A number o f  other organizations became involved in the 
drafting process: the International Committee o f  the Red Cross, the Interna
tional Press Institute, the International Committee o f M ilitary Medicine, the 
Ligue Belge pour le defence des droits de l'hom m e, and the W orld Jewish 
Congress. A draft General Assembly resolution emerged from these m eet
ings. M uch o f  the inspiration behind the mandate then envisioned was the 
H igh Com m issioner for Refugees and the aspects o f  that O ffice’s mandate 
which focused on the promotion o f international standards. Costa Rica intro
duced a version o f  this draft resolution at the Commission on Human Rights 
in 1965. At this stage there were no supervisory mechanisms o f  the United 
Nations and the supporters o f the idea saw the new post as being for someone

22 Ibid.

A
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w ho w ould  collect inform ation and m onito r respect for the In ternational 
Covenants on H um an Rights still being drafted at that tim e. N ot so m uch an 
avocat général, m ore a general advocate o f  hum an rights.

The issue o f  a H igh C om m issioner for H um an R ights becam e m ired in 
the bloc politics w hich characterized the w ork o f  the G eneral A ssem bly in 
the 1970s and 1980s. It w as only w ith  the end o f  the C old  W ar tha t the 
U nited N ations started to take on a m uch w ider hum an rights brief. This new  
perspective involved hum an rights protection in the field as a new  addition to 
the tired diplom atic exchanges in the political bodies. This field  w ork  w ent 
beyond  trad itional U N  peace-keep ing . The U N ’s ro le in  N am ib ia , El 
Salvador, Cam bodia, Haiti, the form er Y ugoslavia, M ozam bique and A ngola 
in the 1990s was not only to stand as a neutral observer betw een the parties, 
bu t also to verify  the parties’ com pliance w ith hum an rights norm s. A t the 
sam e tim e, som e o f  the barriers betw een the w orlds o f  developm ent and 
hum an rights started to disintegrate. H um an rights were no longer necessarily 
som ething w hich was used to berate one’s political opponents at the in te rn a
tional and national level. H um an rights norm s started  to  be seen as useful 
tools for countries in  transition -  or for states em erging from  the ravages o f  
civil war. The first agreem ent betw een the w arring parties in El Salvador was 
the San José A greem ent on H um an Rights. H um an rights becam e a uniting 
issue rather than a divisive device.

By 1992 the U nited N ations had a new  higher profile on the w orld stage. 
The Security C ouncil had authorized  the G u lf W ar against Iraq; the R io 
Sum m it on the Environm ent and D evelopm ent had brought together th o u 
sands o f  activists and captured m edia attention for global issues; C am bodia, 
Croatia, Bosnia, and the form er Y ugoslav Republic o f  M acedonia w ere h o s t
ing tens o f  thousands o f  blue-helm eted U N  peace-keepers. There w ere great 
expectations placed on the UN. This optim ism  infused the discussions su r
rounding  the preparations for the V ienna W orld  C onference on H um an 
Rights, and m any concerned w ith im proving the U N  system  started to look 
again at the idea o f  a H igh Com m issioner for H um an R igh ts.23 By this tim e

23 See the final report prepared by the NGO-Forum in Vienna and presented to the World 
Conference on Human Rights: ‘3. An office of a High Commissioner for Human Rights 
should be established as a new high-level independent authority within the United Nations 
system, with the capacity to act rapidly in emergency situations of human rights violations 
and to ensure the coordination of human rights activities within the United Nations 
system and the integration of human rights into all United Nations programmes and activ - 
ities.’ UN Doc. A/Conf. 157/7. See also Amnesty International, Facing Up to the Failures: 
Proposals fo r Improving the Protection o f Human Rights by the United Nations (AI 
Index: IOR 41/16/92) and Amnesty International, A High Commissioner fo r  Human 
Rights: Time fo r Action (AI Index: IOR 41/35/93). The Vienna Declaration and P ro
gramme of Action in the end called for the General Assembly to ‘begin, as a matter of 
priority, consideration of the question of the establishment of a High Commissioner for 
Human Rights for the promotion and protection of all human rights.’ Para. 18 of Part II.
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it w as felt that there w as a need for a coordinator and m oral authority  who 
w ould  straddle the burgeoning hum an rights initiatives at the U N .24

In som e quarters it was felt that, despite the im pressive range o f  standards 
elaborated  under U N  auspices, the U N  had failed to do anything about the 
shocking v iolations w hich had becom e part o f  the diet o f  daily new s. The 
issues seem ed all the m ore pertinent as the horrors o f  the conflict in the fo r
m er Y ugoslavia filled television screens around the world. Part o f  the driving 
force behind the establishm ent o f  the post o f  H igh Com m issioner for H um an 
R ights w as the idea o f  creating ‘a vocal cham pion’ who w ould speak out and 
alert the w orld  to  system atic d iscrim ination and oppression. The idea w as 
tha t the causes o f  conflict could be tackled before they escalated  into full- 
scale ‘ann ih ila tion’.25 Indeed the first report o f  the H igh C om m issioner to 
the C om m ission  states early  on tha t the M em ber States o f  the U N  had 
‘endow ed the H igh C om m issioner w ith the political authority  to express, in 
the area o f  hum an rights, the m oral conscience o f  m ankind’.26

The V ienna D eclaration and Program m e o f  A ction adopted in June 1993 
at the W orld  C onference on H um an R ights recom m ended that the G eneral 
A ssem bly  consider the question o f  establishing a H igh C om m issioner for 
H um an R ights at its next session. Tense negotiations took  place during 
O ctober and N ovem ber 1993 and the G eneral A ssem bly achieved a consen
sus on the m andate by D ecem ber o f  that year. In contrast to previous hum an 
rights battles at the U N  the M em ber States w ere able to  agree that the H igh 
C om m issioner w as to w ork on all hum an rights issues. The establishm ent o f  
the  H igh  C om m issioner w as considered  a w ay to  redress the h isto rical 
im balance in  the U N ’s hum an rights program m e so that developm ent and 
econom ic issues w ould  be given as m uch atten tion  as civ il and political 
rights. H ow ever, the paragraph  w hich w ould  have ensured that the H igh 
C om m issioner ‘recognize the im portance o f  prom oting a balanced and sus-

24 See R.S. Clarke, A United Nations High Commissioner fo r Human Rights (1972) and 
Tikhenov, ‘The UN High Commissioner for Human Rights’, 1 Moscow Journal o f  Inter
national Law (1995) 21-30, for some of the historical background; see also Kedzia, ‘The 
United Nations High Commissioner for Human Rights’, in Recht zwischen Umbruch und 
Bewahrung: Festschrift fu r Rudolf Bernhardt (1995) 436-52 and Clapham, ‘Creating the 
High Commissioner for Human Rights: The Outside Story’, 5 EJIL (1994) 556-68 for 
some of the last steps in the evolution of this post. The UN’s own ‘notes for speakers’ on 
the UN at 50 has just one paragraph on the High Commissioner and it emphasizes the 
‘coordinator’ function. It starts: ‘As overall coordinator and promoter of human rights at 
the highest political level -  The post of High Commissioner for Human Rights was 
created in 1993 with the intention of strengthening the coordination and impact of UN 
human rights activities.’ DPI/1698, August 1995, at 56. See also Brody, ‘Improving UN 
Human Rights Structures’, in L. Henkin and J.L. Hargrove (eds), Human Rights: An 
Agenda fo r  the Next Century American Society of International Law (1994) 297-316: ‘A 
High Commissioner would also provide needed coordination to the disparate UN compo - 
nents now dealing with human rights’ (at 304).

25 Shattuck, ‘UN Needs Human Rights Commissioner’, Christian Science Monitor, 10 
December 1993.

26 UN Doc. E/CN.4/1995/98, 15 February 1995, para. 3.
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tainable development for all people without conditions’ did not make it into 
the final resolution. Development programmes increasingly attach conditions 
to their assistance and the donor states from the West were not ready to see 
such conditions subject to control by a new  and unknow n UN body. 
N evertheless, it was generally accepted that now there w ould be a UN 
mechanism which would explore ways o f using human rights as a means o f 
tackling obstacles to the development o f  individual well-being. The right to 
development was referred to four times, including in two paragraphs in the 
actual mandate o f the Comm issioner.27 These references reinforced recogni
tion o f  the right to development. The United States had voted against the 
1986 Declaration on the Right to Development at the General Assem bly and 
had opposed much o f  the follow-up to the Declaration. The mandate o f  the 
High Commissioner proved to be a useful vessel to take the right to devel
opment debate forward and build a secretariat to do it. The U nited States 
delegation was willing to pay this price in order to finish the regular session 
with the creation o f a High Commissioner for Human Rights. The result was 
that the new post represents something o f a departure as it clearly arose out 
o f  an accord that no set o f  rights deserves priority over other sets o f  rights. 
The resolution allowed M ember States to resolve the historical tension in the 
UN human rights debate over the relative im portance o f  different sets o f  
rights.

The General Assembly created the mandate o f  the High Comm issioner in 
Resolution 48/141, adopted by consensus on 20 December 1993. The resolu
tion represents a m arvellous example o f  a negotiated text w hich answers 
everyone’s desires and avoids resolving any differences. No activity for the 
High Commissioner is specifically prohibited. Attempts to enumerate p rio r
ity areas such as w om en’s rights were thw arted due to a sense that listing 
special topics would result in a process o f each government simply listing 
their pet subject in the human rights debate.

The first High C om m issioner for H um an Rights, A m bassador José 
Ayala-Lasso, was appointed by the Secretary-General and approved by the

27 GA Res. 48/141 of 20 December 1993, in para. 3(c) the General Assembly decided that 
the High Commissioner shall ‘[r]ecognize the importance of promoting a balanced and 
sustainable development for all people and of ensuring realization of the right to devel - 
opment, as established in the Declaration on the Right to Development’. In para. 4(c) the 
General Assembly decided that one of the High Commissioner’s responsibilities shall be 
* [t]° promote and protect the realization of the right to development and to enhance sup - 
port from relevant bodies of the United Nations system for this purpose.’ The other refer - 
ences are in preambular paras. 3 and 4. A number of other phrases refer indirectly to the 
right to development: preambular paras. 16 and 4(f) (the removal of obstacles to the full 
realization of human rights as reflected in the Vienna Declaration is a reference back to 
part I para. 10 of the Vienna Declaration which calls on the international community to 
eliminate obstacles to development); see also the mandate of the Working Group on the 
Right to Development contained in Commission Resolution 1993/22 which is to identify 
obstacles to the implementation and realization of the Declaration on the Right to Devel - 
opment.



Mainstreaming Human Rights at the United Nations 177

General Assembly for a four-year term, which, under the General Assembly 
resolution that created the post, could be renewed once. José Ayala-Lasso 
was formerly the Foreign M inister o f  Ecuador and just before his appoint
ment as High Comm issioner was Ecuador’s Permanent Representative to the 
U nited N ations in N ew  York. As Ecuador’s A m bassador at the United 
N ations he had chaired the W orking Group which drafted the mandate o f  the 
H igh Com m issioner for Human Rights. He therefore had a special grasp of 
what states would accept from this post and what they considered beyond the 
powers o f  such a high-level official. He took up his office in Geneva on 5 
April 1994. He only stayed in the post for three years. On 15 M arch 1997 he 
left the post to take up the position o f  Foreign M inister o f  Ecuador again. 
José A yala-Lasso said he felt a sense o f  duty to Ecuador and that he felt he 
should resume his functions as a diplomat for his country as it sought to 
resolve the internal crisis as well as the tension with Peru. The ease with 
which José Ayala-Lasso felt able to resume his job  at the helm o f Ecuadoran 
diplom acy confirm ed for many observers the suspicion that the first High 
Com m issioner for Human Rights had never really shed his diplomatic skin. 
Several human rights organizations expressed disappointment over his mixed 
record. W hile progress was made on establishing field offices in trouble 
spots, it was felt that José Ayala-Lasso had failed to confront human rights 
violators with their violations.28 Before examining some o f  the activities o f 
the first H igh Com m issioner; we should see how  the secretariat has 
approached the mandate. The UN Secretary-General officially summarized 
the mandate in the following way:

The mandate o f the High Commissioner was formulated so that the United 
Nations human rights machinery could respond to the new problematic situation 
given prominence in the Vienna Declaration and Programme of Action. It covers 
six broad areas, namely the promotion and protection of human rights throughout 
the world, the reinforcement of international cooperation in the field of human 
rights, the establishment of dialogue with governments with a view to ensuring 
respect for human rights, the coordination of efforts made in this area by the dif
ferent United Nations organs, the adaptation of the United Nations machinery in 
this area to current and future needs and the supervision of the Centre for Human 
Rights.29

This m andate potentially covers everything that can and ought to be done 
over time.30 We will briefly examine just three ideas which lay at the heart o f 
the drive to create the post o f High Commissioner.

28 Amnesty International: ‘Next High Commissi' ner for Human Rights Must Confront 
Human Rights Abusers’ (AI Index: IOR 40/05/77y, press release, 21 February 1997, 
Agenda for a New United Nations High Commissioner for Human Rights (AI Index: IOR 
40/08/97), 14 April 1997; Human Rights Watch, World Report 1995, World Report 1996.

29 United Nations, The United Nations and Human Rights 1945-1995 (1995) para. 475.
30 For an examination of the implications of the resolution creating the mandate see Kedzia, 

supra note 24, who concludes that ‘the vagueness of the GA resolution should not prevent
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A. The Need to Openly Address Violations

O ver the years the ability  o f  governm ents to rem ain  silent in the face o f  
hum an rights crises gave succour to oppressive regim es such as those o f  Idi 
Am in, Pol Pot and Saddam  H ussein. States m eeting at the C om m ission on 
H um an Rights or the G eneral A ssem bly lim ited them selves to debating the 
princip les rather than  speaking up about the v iolations. In the 1990s the 
C om m ission and G eneral A ssem bly have m ade m ore condem natory re so lu 
tions than ever before; yet some governm ents are still able to  avoid censure 
due to their political and econom ic m uscle. To illustrate the point one need 
only m ention the w ay in w hich the killing o f  thousands o f  civilians by the 
R ussian  arm y in C hechnya has been m et w ith a deafening silence at the 
U nited  N ations. O bviously the R ussian  veto at the level o f  the Security  
Council m eans that the issue was unlikely to  be addressed by that organ. B ut 
the influence o f  pow erful states extends beyond their form al voting pow er, 
and the M em ber States o f  the U N  C om m ission on H um an Rights w ere only 
prepared to adopt a w eak consensus statem ent. This surely w as a case w here 
the H igh Com m issioner could rise above the political horse-trading and voice 
the concern o f  hum ankind. The H igh C om m issioner h im se lf said early  on 
that he w ould not hesitate to speak out frankly should it prove necessary .31

The hum an rights violations in C hechnya prom pted the H igh C om m is
sioner to send a special envoy to Russia. A s in the case o f  E ast T im or in 
1991 the envoy was not a UN civil servant. The H igh C om m issioner used a 
m em ber o f  the U N  H um an Rights Com m ittee, Fausto Pocar, as his envoy on 
Chechnya. Some non-governm ental organizations expected that separating 
the sending o f  envoys from  the political good offices role o f  the S ecretary - 
G eneral w ould lead to greater transparency. It seem s, how ever, that ach iev 
ing this kind o f  accountability  is still a long w ay off. O ne year afte r the 
spring 1995 visit by the H igh C om m issioner’s envoy to C hechnya there was 
no pub lic  report on the visit and preparations w ere being m ade for a fo llow 
up visit. The H igh C om m issioner made public appeals on the situation, but 
they go largely unreported due to the fact that they are rather understated and 
the H igh C om m issioner’s Office has no press strategy.

The follow ing is part o f  the tex t o f  the H igh C om m issioner’s appeal 
regarding the hostage crisis in Chechnya in January 1996:

the High Commissioner from a prompt and firm response to human rights violations nor 
from preventive measures’ (at 449). The High Commissioner’s official reports describe 
some of the Office’s activities to date. Reports to the General Assembly in 1994 and 
1995: UN Docs A/49/36; A/50/36; Reports to the Commission on Human Rights in 1995 
and 1996: E/CN.4/1995/98; E/CN.4/1996/103. The Office of the High Commissioner has 
started a monthly newsletter entitled High Commissioner News which is available on sub - 
scription.

31 ‘Je n’hésiterai pas à élever la voix s’il le faut, et avec la plus grande franchise.’ (Journal 
de Genève , 4 March 1994).
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Nothing can justify hostage-taking and other forms of attacks on innocent non- 
combatants in time of conflict. An immediate peaceful end must be put to the 
drama of hostages. Their lives must be saved. A maximum of restraint must be 
exercised by all parties concerned. I am calling once again on the parties in 
Chechnya to take immediately all necessary steps to ensure respect for human 
rights and humanitarian law.

This m ay represent som e slight progress in the h istory o f  U N  action in the 
fie ld  o f  hum an  righ ts. It pu ts  in to  p rac tice  the recen tly  in terna tionally  
accepted assertion that ‘The prom otion and protection o f  all hum an rights is a 
leg itim ate concern  o f  the in ternational com m unity ’.32 B ut it can afford  to 
pack  a little m ore punch  i f  it is to  have som e real im pact on the parties or 
even to  get reported in the national and international m ed ia .33

A lthough  the H igh  C om m issioner failed  to pub licly  d isplay his m oral 
conscience over Chechnya, he announced plans to address the issue through 
o ther channels. A ccord ing  to  the H igh C om m issioner’s report to the 1996 
session  o f  the U N  C om m ission  on H um an R ights, consultations w ith the 
R ussian  G overnm ent over hum an rights in C hechnya w ere continuing, and 
there w as a prospect o f  a ‘hum an rights field p resence’. This presence w ould 
‘fo llow  the hum an rights situation in  C hechnya and report on the develop
m ents to  the H igh C om m issioner’.34 Sim ilarly, although the H igh C om m is
s io n er’s v isit to  Indonesia and East T im or resulted  in  som e statem ents that 
there w ere hum an rights violations w hich ‘m ust be corrected’, the focus has 
been  to  secure the presence o f  an officer in  Jakarta (w ithin the office o f  the 
U N  D evelopm ent Program m e) to review  the im plem entation o f  the U N ’s 
technical cooperation p rogram m e.35

32 See 1993 Vienna Declaration and Programme of Action, para. 4, and GA Res. 48/141 
(1993) establishing the High Commissioner para. 3(a).

33 The United States media, used to a certain aggressiveness in public pronouncements on 
human rights, have shown little interest in the High Commissioner’s activities; see, for 
example, Preston, ‘First UN Commissioner for Rights Proves Low Key’, Washington 
Post, 27 December 1994, A20. On the other hand, some of the local reporting during trips 
such as the one to India and Kashmir has highlighted international concern over certain 
pieces of legislation, the need for ratification of human rights treaties and the optional 
protocol which allows for individual complaints under the Civil and Political Rights 
Covenant, the importance of transparency and accountability in government and the need 
for international non-governmental organizations to be able to visit Kashmir. The High 
Commissioner was also able to state that he had collected complaints about extra-judicial 
killings, illegal detentions and police extortion. ‘UNCHR for More Glasnost’, The 
Statesman, New Delhi, 7 May 1995. See also ‘UN Wants India to Reform Judiciary, 
Rights Record’, The Pioneer, New Delhi, 7 May 1995, ‘UN Official Says Tada Violated 
Charter of Rights’, Asian Age, 7 May 1995.

34 UN Doc. E/CN.4/1996/103 of 6 March 1996, para. 98(a).
35 See Chairman’s statement at the 52nd Commission on Human Rights, 23 April 1996, UN 

Doc. E/CN.4/1996/L.10/Add.l0, at 18-19: ‘It was provisionally agreed to look into the 
possibility of the High Commissioner assigning a programme officer within the office of 
the United Nations Development Programme in Jakarta in order to follow up the imple - 
mentation of the technical cooperation agreement. This officer would also have regular 
access to East Timor.’ Amnesty International’s statement of 23 July 1996 before the UN
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It might be tempting to conclude that the High Com m issioner’s voice is 
becoming muted in order not to jeopardize eventual outposts. Again we are 
faced with an inevitable tension. The UN does not send its own personnel to 
carry out human rights work without the consent o f  the host government. In 
order to obtain that consent the secretariat feels forced to tread softly until 
consent is forthcoming. But even after the agreement is concluded, the te n 
sion remains as the government can terminate its consent and ask the mission 
to leave. Given this dynamic, two questions arise. First, is it worth remaining 
mute in the hope o f  obtaining a presence? Second, is it worth negotiating a 
presence which will have no power to monitor human rights violations and 
will m erely legitimize the governm ent’s claim  that it is doing everything 
possible to cooperate with the United Nations?

José Ayala-Lasso’s visit to Colombia paved the way for the initiative o f  a 
‘permanent office’ in Colombia, which is to ‘assist the Colombian authorities 
in developing policies and programmes for the prom otion and protection o f 
human rights’. It will ‘observe violations o f  human rights’, and it will make 
‘analytical reports to the High Commissioner’, who will, in turn, report to the 
Commission on the activities o f the office.36 This represents a new  approach 
to human rights monitoring and assistance. In 1995 the non-governm ental 
sector in Colombia had voiced its fears that such an office ‘could serve as a 
pretext for im peding or reducing the operation o f  the supervision m echa
nisms o f the UN Commission on Human Rights’.37 These organizations had 
worked together with bodies such as the International Commission o f  Jurists 
to ensure that the Commission on Human Rights endorsed the High C om 
m issioner’s proposed office. But the delays in establishing this office and 
producing analytical reports have led to some disillusionm ent with the High 
Commissioner’s prom ises.38

Special Committee on Decolonization E ast Timor: G oing through the M otions (AI Index: 
ASA 21/39/96), includes an appendix outlining ‘minimum requirements’ for a UN human 
rights office in Jakarta.

36 See the Chairman’s statement on Colombia at the 52nd session of the UN Commission on 
Human Rights, 23 April 1996, UN Doc. E/CN.4/1996/L.10/Add.3, at 5-8. The critical 
reporting sentence states that the High Commissioner is to report to the Commission on 
the activities carried out by the permanent office in Columbia ‘in implementing the above 
mentioned mandate’; this mandate includes observing violations of human rights and 
‘making analytical reports to the High Commissioner’.

37 Joint Declaration of human rights non-governmental organizations and other Colombian 
social sector representatives regarding the proposal to open a permanent office in 
Colombia of the UN High Commissioner for Human Rights, Bogota, August 1995.

38 Equipo operativo de la Coordinación de ONG colombianas y la Oficina Internacional de 
Derechos Humanos, ‘What Does an Office of the High Commissioner for Human Rights 
in Colombia Mean’, 23 May 1996. By February 1997 the Colombian NGOs were becom - 
ing disillusioned: ‘It is very distressing that this situation has tended to worsen even more 
during 1997. For each year in which the United Nations delays taking concrete actions to 
counter this reality, more than 3,000 people die for political or ideological reasons, with 
total impunity, and the number of persons forcibly displaced by political violence 
increases by close to 180,000.’ Joint statement 25 February 1997, Bogotá.
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José A yala-L asso had been personally  involved in negotiating the 
agreement under which the office will operate. O f course the big question is 
what the office will accomplish when it is operational.39 It is too early to say 
w hether this approach will reap rewards. The danger is that the government 
will be able to resist any form o f public accountability and reduce the pres
ence to a fig leaf. The credibility o f  the Office o f the High Commissioner for 
Human Rights has been seriously diminished by the fact that delays over the 
conclusion o f  the agreement and the establishment o f  the office have meant 
that as o f  April 1997 the office was still not functioning and the Commission 
on H um an Rights had no analytical report o f the human rights situation.

The tension between vocal criticism o f Russia, Indonesia and Colombia40 
and the desire to establish human rights offices needs to be resolved so as to 
lead to real im provem ents in the human rights situation. This will require 
steely determination. Quiet diplomacy can work if  there is the threat that the 
diplom at m ay break cover and actually speak out if  the other side fails to 
cooperate. But to  work in practice governments will have to believe that the 
H igh C om m issioner w ill denounce governm ents should they fail to 
cooperate.

B. Rapid Response and the Establishment of Field Operations

A second factor in the push to create a H igh Com m issioner for Human 
Rights was the feeling that the UN should be able to respond to emergencies 
by rapidly deploying hum an rights field officers. José A yala-Lasso was 
tested early in his tenure by the crises in Rwanda and Burundi. The day after 
the new High Commissioner took up office on 5 April 1994 the Presidents o f 
Rwanda and Burundi were killed in an air crash in suspicious circumstances. 
A wave o f  violence was set o ff in Rwanda prim arily directed against civ il
ians from  the Tutsi minority. On 20 April 1994 the UN Secretary-General 
presented the Security Council with various options. The first was to add 
several thousand troops to UN AM IR (the existing UN peace-keeping m is
sion in Rwanda)41 and change its mandate ‘so that it would be equipped and 
authorized to coerce the opposing forces into a cease-fire, and to attempt to

39 Colombian NGOs, whilst supportive of the move to have a permanent office, voiced 
concern that the Government would insist on confidential reports on the human rights sit - 
uation and that the concept of analytical reports would be lost as the only reports would 
be those detailing activities. See Equipo operativo de la Coordinación de ONG colom
bianas y la Oficina Internacional de Derechos Humanos, supra note 38.

40 The High Commissioner sent P. Texier, a member of the UN Committee on Economic, 
Social and Cultural Rights to Colombia on a fact-finding mission. His report was never 
published.

41 UNAMIR’s overall mandate had been to contribute to ‘the establishment and maintenance 
of a climate conducive to the secure installation and subsequent operation of the 
transitional Government’. UN Doc. S/26488, 24 September 1993, para. 66.
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restore law and order and put an end to the killings’.42 This was rejected. The 
Security Council, and the United States in particular, were still trying to 
understand what had gone wrong in Somalia and had no stomach for a bold 
new initiative in A frica.43 The Secretary-G eneral’s second option was to 
reduce the size o f  the force. This was accepted. On 21 April 1994 the Secu
rity Council reduced the authorized strength o f  the force from  m ore than
2,000 to about 270 (at that stage the actual deploym ent was 1,515). The 
killings continued and reached several hundred thousand in the space o f  a 
couple o f months.

On 13 M ay 1994 the UN Secretary-General went back to the Security 
Council and outlined a new mandate for UNAM IR. He recom m ended an 
increase in personnel from the 444 then in Rwanda to 5,500. Four days later 
the UN Security Council authorized the phased expansion o f  UNAM IR and 
the new mandate which was designed to contribute to the security and p ro 
tection o f  refugees and civilians at risk as well as the provision o f  relief p ro 
visions.44 Despite the UN Security Council decision, the countries who were 
to send troops, military observers, equipment and civilian police monitors 
failed to deploy them in the agreed numbers by 22 June 1994. Governments 
and politicians were not prepared to risk their nationals in a far away land for 
a people about which they knew very little. Meanwhile, several hundreds o f 
thousands o f the Tutsi minority, together w ith Hutu m oderates, had been 
slaughtered.

José Ayala-Lasso reacted to the tragic events by asking various UN 
bodies and non-governmental organizations for suggestions and information. 
On 4 May 1994 he issued a public statement announcing that he would go to 
Burundi and Rwanda together with a num ber o f  UN  officials and an inde-

42 UN Doc. S/1994/470 para. 13.
43 The United States Congress had demanded far-reaching new conditions for US approval 

and participation in peace-keeping operations. This resulted in the signing of Presidential 
Decision Directive 25 on 4 May 1994. Although the Decision remains classified, the State 
Department issued a document outlining the ‘key elements’ (US State Department 1994). 
In a section headed ‘Voting for Peace Operations’ the memorandum states that ‘the US 
will support well-defined peace operations, generally, as a tool to provide finite windows 
of opportunity to allow combatants to resolve their differences and failed societies to 
begin to constitute themselves. Peace operations should not be open-ended commitments 
but instead linked to concrete political solutions; otherwise they normally should not be 
undertaken.’ This imperative mirrored the recommendations of a UN investigation into 
the killing of UN personnel in Somalia: ‘The United Nations should refrain from under
taking further peace enforcement actions within the internal conflicts of states. If the 
United Nations decides nevertheless to undertake [a] further peace enforcement operation, 
the mandate should be limited to specific objectives and the use of force would be applied 
as the ultimate means after all peaceful remedies have been exhausted.’ UN Doc. 
S/l 994/653, 1 June 1994, para. 270. The document was already being discussed in the 
Council in May, weeks before it was officially published.

44 SC Resolution 918.
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pendent expert, Louis Joinet.45 He said he hoped that the Commission on 
H um an Rights w ould m eet in a special session and consider appointing a 
special rapporteur as well as a team  o f human rights m onitors.46 He travelled 
to Burundi and Rwanda and eventually arrived in Kigali, where he broad
casted an address on Radio Rwanda appealing for an end to the human rights 
abuses.

The Com m ission did indeed hold a special session on 24 and 25 May 
1994 to hear the report o f  the High Commissioner, and passed a resolution on 
the second day to appoint a special rapporteur for Rwanda. It also called for 
the High Com m issioner to arrange for a team  o f human rights field officers 
to assist the special rapporteur and to work with the UN peace-keeping oper
ation, which the Security Council had expanded to 5,500 on 17 May 1994.47 
The same day José Ayala-Lasso launched an appeal for a UN programme to 
‘save the people o f  B urundi’ from the kind o f  human rights abuses which 
were taking place in neighbouring Rwanda. He proposed a ‘pilot case’ o f  a 
technical assistance programm e to cost $1.2 million and to last at least two 
and a ha lf years.48 On 30 M ay José Ayala-Lasso announced a 24-hour fax 
‘hot-line’ and com puter database as part o f  new efforts to handle em ergen
cies such as Rw anda.49

In some ways this represented a heartfelt and genuine response to a crisis 
situation at a tim e w hen the troop-contributing pow ers and the Security 
Council were turning their backs on Rwanda and Burundi. Unfortunately, the 
U N  secretariat in Geneva proved unable to cope with the planning, recruit
ment, training and deployment o f  the two human rights operations proposed 
by the H igh Com m issioner. The field operations in both Rw anda and 
Burundi were deployed under considerable pressure, but no management was 
in place to secure the resources and structure to give the operations a chance 
to fulfil their tasks. This resulted in enormous frustration on the part o f  those 
field officers who were among the first to arrive. These rapidly recruited per-

45 A member of the UN Sub-Commission on Prevention of Discrimination and Protection of 
Minorities.

46 See also the appeals at this time from various NGOs: ‘Amnesty International Launches 
Public Appeal for Exceptional United Nations Action on Rwanda and Burundi’, 3 May 
1994, AFR/WU 05/94; Oxfam, ‘Genocide in Rwanda: Update 1’, 7 May 1994; Amnesty 
International, A Call for UN Human Rights Action on Rwanda and Burundi (AI Index: 
IOR 41/02/94), May 1994.

47 The text of the Commission’s resolution is contained in E/CN.4/S-3/L.2, 25 May 1993; 
the report of the High Commissioner is found in E/CN.4/S-3/3; the Security Council 
Resolution is Resolution 918.

48 DPI Press Release HR/4004, 27 May 1994.
49 UN Press Release, HR/94/20, 30 May 1994. The fax number in Geneva is (41-22) 917 

0092. This hot line remains available to victims of human rights violations, their relatives 
and non-govemmental organizations. The objective is to ‘allow the United Nations Centre 
for Human Rights in Geneva to monitor and react rapidly to human rights emergencies’. 
Impact o f  Armed Conflict on Children, Report o f  Graça Machel, Selected Highlights, 
DPI/1834, October 1996, at 52.
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sonnel discovered they had no transport, no communications equipment, no 
status with the authorities, and no clear methodology for carrying out their 
role.50

The secretariat’s response to those who com plained about this lack o f 
preparedness has been to point out that this was the first time that the U N ’s 
human rights secretariat at the Centre for Human Rights in Geneva had been 
involved in getting such a field operation up and running. Indeed this, 
together with the fact that governments were so slow to put resources at the 
disposal o f  the operation, explains the floundering o f  the Rwanda operation 
from the outset. But this was not the first time that the United N ations had 
organized the deployment o f  civilians abroad. M ore particularly, civilian 
hum an rights field operations had been operating w ith some success in 
Cambodia, El Salvador and Haiti for some time.51 These operations, together 
w ith the Guatemala mission, had resulted from resolutions adopted by UN 
organs in New York (in the Security Council in the cases o f  Cam bodia and 
El Salvador and in the G eneral A ssem bly in the cases o f  H aiti and 
Guatemala). In all cases they had the support o f major powers and at the time 
received regular funding and some adm inistrative and logistical help from 
the Field Administration and Logistics Division at UN headquarters.

It seems that because the initiative over Rwanda and Burundi came from 
the High Commissioner, rather than from the United States or an internation
ally supported peace process, the operations were set up in a vacuum  w ith 
none o f the back-up which one might expect from the UN system. It should 
be recalled that, at the time o f  the establishment o f  the High Com m issioner’s 
Human Rights Field Operation in Rwanda (HRFOR), the Secretary-General 
was struggling to raise troops to send back to Rw anda for the new ly 
approved peace-keeping mission. Trying to raise 5,000 troops from scratch to

50 For an account by one of the first field officers to arrive see Stapleton, ‘Amateurs Posing 
as Professionals’, H um an R ights Tribune, 13-15, June 1995, and the response by the UN 
Centre for Human Rights, ‘HRFOR Faces a Daunting Task Say Officials at the UN’, 
ibid., at 16-17.

51 For explanations by the three directors (D. McNamara, D. García Sayan, I. Martin) as to 
how these operations worked on the ground see A. Henkin (ed.), H onoring  H um an Rights  
and K eeping  the Peace: Lessons fro m  E l Salvador, Cam bodia and  H aiti -  R ecom m enda - 
tions fo r  the U nited N ations (1995) and R. Brody (also at one point a director), ‘El 
Salvador: A UN Success Story’, Tribune des D roits H um ains (June 1995) 32-3 and id., 
‘The United Nations and Human Rights in El Salvador’s “Negotiated Revolution’” , 
H arvard  H um an R ights Journa l (1995) 153-78; O’Neill, ‘Human Rights Monitoring vs. 
Political Expediency: The Experience of the OAS/UN Mission in Haiti’, H arvard  Hum an  
R ights Journa l (1995) 101-28; Human Rights Watch, The L ost A genda: H um an R ights  
and  U N  F ie ld  O perations (1993); Amnesty International, P eace-keeping  and  H um an  
R ights (1994) (AI Index: IOR 40/01/94); Lawyers Committee for Human Rights, Haiti: 
L earning  the H a rd  Way (1995) and Im provising  H istory: A  C ritica l E va luation  o f  the  
U nited N ations O bserver M ission in E l Sa lvador (1995); Baranyi, ‘The Challenge in 
Guatemala: Veritying Human Rights, Strengthening National Institutions and Enhancing 
an Integrated UN Approach to Peace’, Research Paper 1, Centre for the Study of Global 
Governance, London School of Economics.
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go to a country wrecked by genocidal killings and destruction left little time, 
energy or enthusiasm at UN headquarters to help establish a civilian human 
rights mission o f about 100 m onitors.52

Confusion over what exactly the field officers should do was apparent 
from the beginning. In the words o f  the first C hief o f  M ission o f  the Rwanda 
Field Operation:

One example of the widespread scepticism as to the effectiveness of the Field 
Operation in its early days, especially amongst the donor community, was the fre
quently raised query: ‘monitoring? What do you actually do? What is the 
concept?’ In brief the answer was that monitoring in the field, whether humanitar
ian or human rights, is essentially a bottom up process, in which the first opera
tional priority is to get field teams on the ground.53

This seems circular -  the point o f  being here is to get people here -  but he 
goes on to suggest that once the field officers are dispersed then the ‘most 
appropriately im aginative and effective ideas on how to respond to specific 
challenges and needs come from field workers whose thinking is forged from 
interaction w ith the principal actors and inductive observation o f  dynamics 
and needs on the ground’. 54

U nfortunately to execute such a reflexive and sensitive response one 
needs to allow the people ‘on the ground’ much more flexibility than the 
U nited N ations is used to granting. Time and again the operation discovered 
needs on the ground which could not be met because they did not fit with the 
traditional approach to human rights technical cooperation. I f  prisons needed 
locks, or prosecutors needed typewriters, this could not be furnished because 
the advisory services and technical assistance budget was designed for sem i
nars and training. The U N  secretariat and the donors (in particular the 
Com m ission o f  the European Comm unities) failed to allow the operation 
enough autonomy to spend and deploy as events unfurled. The field opera
tion was further ham pered by the traditional distinction created at the UN 
Centre for Human Rights in Geneva between monitoring and technical assis
tance. The m ission was supposed to combine both functions but became 
quickly entangled in a bureaucratic nightmare where funds and personnel 
were tied up and labelled, instead o f  being put to work. This also meant that

52 It remains astounding that the UN system, which employs over 53,000 people, was unable 
to help the handful of staff from the human rights programme whose task it was to set up 
the monitoring mission. It took over eight months before about 100 monitors were 
deployed to Rwanda.

53 Clarance, ‘The Human Rights Field Operation in Rwanda: Protective Practice Evolves on 
the Ground’, International Peacekeeping (1995) 291-308, at 292.

54 Ibid., at 306.
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the leadership o f  the operation becam e enm eshed in endless adm inistrative 
discussions w ith the U N  Centre for H um an Rights in G eneva.55

So we can draw  the interim  conclusion that m onitors need to  take a b o t
tom -up approach and be given the requisite budget and autonom y. B ut the 
question still rem ains, for w hat end? O ne often gets the im pression from  the 
reports o f  the U N  and the statem ents in the Security  C ouncil that sending 
‘w arm  bodies’ to the field w ill in itse lf solve the problem s. G reater clarity  in 
the m inds o f  the U N  leadership over the purpose o f  such operations could  
have a big im pact on the effectiveness o f  field operations.

The m andate o f  H RFO R was wide:
a) to carry out investigations into violations o f  hum an rights and h u m an i

tarian law  including possible acts o f  genocide;
b) to m onitor the ongoing hum an rights situation, and through the ir p re s 

ence help redress existing problem s and prevent possible hum an rights 
violations from occurring;

c) to cooperate w ith other international agencies in charge o f  reestablishing 
confidence and thus facilitate the return o f  refugees and disp laced  p e r 
sons and the rebuilding o f  civic society;

d) to im plem ent program m es o f  technical cooperation in the field o f  hum an 
rights, particularly in the area o f  adm inistration o f  justice; and

e) to report to  the H igh C om m issioner w ho w ill m ake the in fo rm ation  
available to the Special R apporteur on the situation o f  hum an rights in 
Rw anda.56

But w ithin this fram ew ork there have been problem s in the execution o f  the 
m an d a te .57 First, how  to raise problem s relating to  the new  governm en t’s 
hum an rights record w hen the country is still struggling to cope w ith  a m a s
sive genocide w hich has also destroyed the infrastructure o f  the country? 
Second, how  to carry out the investigative m andate w ithout interfering w ith 
evidence that w ould be needed to issue the indictm ents in  order to bring to 
justice  those to be tried  at the international level? Third, how  to  cooperate 
w ith hum anitarian agencies who m ay only have access to certain cam ps and 
places o f  detention precisely because they will not be collecting inform ation

55 Clarance refers to ‘time-voracious daily contacts with the Centre for Human Rights in 
Geneva’, ibid ., at 307.

56 ‘Human Rights Field Operation in Rwanda -  (HRFOR) The Strategies and Priorities of 
HRFOR in 1996’, 19 December 1995.

57 See, for example, Amnesty International’s report: Rwanda and Burundi: A Call fo r  Action 
by the International Community (AI Index: AFR 02/24/95), September 1995, for an 
account of some of the problems up to June 1995. For an evaluation covering the next 
phase see ‘Joint Evaluation of Emergency Assistance to Rwanda’, March 1996, available 
from OECD. For insight from a former field officer regarding the operation’s role in the 
protection of the internally displaced see Kleine-Ahlbrandt, ‘The Protection Gap in the 
International Protection of Internally Displaced Persons: The Case of Rwanda’, March 
1996, mémoire on file at the Institut Universitaire de Hautes Etudes Internationales, 
Geneva.
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on hum an rights abuses? Fourth, how  to w ork in close cooperation w ith the 
au thorities on technical cooperation program m es involving the training o f  
civ ilian  police forces, the establishm ent o f  an independent jud iciary , ass is
tance in  the preparation  o f  dossiers for the prosecution, yet rem ain able to 
take a tough stand w ith  these sam e authorities w hen there are allegations o f  
serious hum an rights violations? Fifth, how  to relieve the gross overcrow ding 
in  the prisons (70,000 in prisons designed for around 7,000) w ithout sim ply 
encourag ing  new  rounds o f  arrests? The fundam ental p rob lem  w hich the 
m ission  never resolved was the fact that its initial w ork on the genocide was 
never g iven  any prom inence and its final report relating  to  the genocide 
rem ains unpublished. M any o f  the other dilem m as w ere how ever eventually 
tack led  by the field  operation. The key to solving these conundrum s lies in 
convincing the national authorities and the local organizations on the o pera
tio n ’s professionalism  and good faith.

In a study on the U N ’s approach to hum an rights field w ork K aren K enny 
has stressed the im portance o f  ‘quality con tro l’. She refers to a report o f  the 
Special R apporteur on the hum an rights situation in the form er Y ugoslavia, 
w here he outlines the dam aging potential o f  false inform ation:

there is ... a great deal of disinformation, rumour and propaganda which, on inves
tigation by objective monitors, has been disproven. The dissemination of such 
falsehoods only serves to dehumanize the enemy, deepen the persecution com
plex, fuel the flames of ethnic hatred and, ultimately, prolong the conflict.58

These points apply w ith equal force in the tense environm ent w hich exists in 
the afterm ath  o f  the genocide in R w anda and w ith  regard  to the ongoing 
conflict in  Burundi.

By A pril 1996 H R FO R  w ere taking up incidents on a regular basis w ith 
the R w andan G overnm ent in  detailed  and carefully  w ritten  reports on the 
hum an rights situation and were w orking closely w ith the local authorities to 
include hum an rights in  the training o f  the gendarm erie, com m unal police, 
ju d ic ia l officials, prison  w arders and the m ilitary. They w ere also assessing 
the state o f  readiness o f  hom e com m unes to receive returnees and assist in 
the resettlem ent process. D espite some problem s o f  overlap w ith the In terna
tional Com m ittee o f  the Red Cross, field officers m onitored the conditions o f  
deten tion  in  the prisons and the c a c h o ts  (local deten tion  centres). F rom  
D ecem ber 1995 to  Septem ber 1996 the operation issued 27 status reports 
w hich  covered issues such as individual arrests and killings, the suspension

58 ‘Formal and Informal Innovations in the United Nations Protection of Human Rights: The
Special Rapporteur on the Former Yugoslavia’, 48 Austrian Journal o f  Public and Inter
national Law (1995) 19-77, at 75 quoting the third report of the Special Rapporteur (UN 
Doc. A/47/666), and referring to paras. 5,6 and 18 as well as para. 10 of the fourth report 
(E/CN.4/1993/50). This article describes how the Centre’s practice has evolved from the 
expert rapporteur system into something which is more field-based, involving 
‘unaccompanied visits’ by the secretariat staff and the use of external consultants.
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o f  judges, deaths in detention, attacks on local governm ent officials, attacks 
on genocide survivors and w itnesses, and the return  o f  R w andese refugees 
from  Burundi.59

Despite the determ ination o f  the personnel sent to Rw anda, their m ission 
has been ham pered from  its inception by its extrem ely precarious financial 
footing. Governm ents have been tardy in paying their voluntary contributions 
to the operation; and the H igh C om m issioner’s request to  the U N  G eneral 
A ssem bly in N ovem ber 1995 for regular budget funding to the m ission was 
refused.60 This fragile financial situation m eant that the m ission w as dogged 
by a sense o f  insecurity as individual field officers hardly ever knew  w hether 
they w ould  still be em ployed in a few  m on ths’ tim e. S im ilarly , the local 
authorities began to lose interest in building relationships and trust w ith  the 
young field officers as they seem ed to leave or be redeployed as suddenly as 
they arrived.

In January 1997 five staff from  the Rw anda operation w ere brutally  m u r
dered in C yangugu. Few  steps w ere taken at the U nited  N ations to  really  
tackle the issue. This incident served to rem ind m any observers at the U nited  
N ations how  little attention the rest o f  the U N  system  paid  to hum an rights 
operations. It also highlighted the need for strong leadership w ithin the U N  
as part o f  a professional attitude to ensuring the security o f  its personnel.

The sudden departure o f  José A yala-L asso in M arch  1997 m eant an 
uncertain future for the field operations he had established around the world. 
In February 1997, at the tim e o f  José A yala-L asso ’s resignation , he w as 
responsible for 289 hum an rights field w orkers and consultants in: A lbania 
(1), B um ndi (31), Cam bodia (50), Form er Y ugoslav Republic o f  M acedonia 
(1), Bosnia and H erzegovina (9), Croatia (6), Federal Republic o f  Y ugoslavia 
(4), A bkhazia, G eorgia (1), H aiti (1), Latvia (1), M alaw i (1), M ongolia (3),

59 See HRFOR/STRPT Nos 1-4 and 8-30, available from HRFOR in Kigali. These ‘status 
reports’ were short and written in a way which revealed the bare facts that the human 
rights field officers had access to. They were made available to interested parties in 
Rwanda and the press. However, in contrast to other UN field operations, such as the ones 
in Haiti and Guatemala, they were never circulated to the international UN press corp in 
New York and Geneva. In addition, separate reports were prepared for the Rwandese 
Government and the donors that were funding the operation. It is unclear why the Rwanda 
operation has developed such an unconventional method of reporting human rights viola - 
tions and holding the perpetrators accountable. The New York-administered missions in 
El Salvador, Haiti and Guatemala published detailed reports on the respective human 
rights situations. The only comparable official UN document published by HRFOR 
contains no detailed human rights information, UN Doc. A/50/743, 13 November 1995. 
Restricting information to the donor states may be a kind of incentive to contribute funds 
but seems to undermine the principles of accountability and universality.

60 Report of the United Nations High Commissioner for Human Rights, UN Doc. 
E/CN.4/1996/103, 6 March 1996 para. 135. The report to the GA is UN Doc. A/50/743 of 
13 November 1995.
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G aza, Palestine (1), Papua N ew  G uinea (1), R w anda (174), Togo (1), and 
Zaire (3 ).61

C. System-W ide Coordination and Tension with the Rest o f the UN

A th ird  rationale for the new  post o f  H igh C om m issioner for H um an Rights 
w as the need  to  pull together som e o f  the various hum an rights initiatives 
being undertaken throughout the U N  system .62 This need w as recognized in 
the V ienna D eclaration and Program m e o f  A ction adopted at the 1993 W orld 
C onference on H um an R ights. In particular, the D eclaration  dem ands that 
‘the equal status o f  w om en and the hum an rights o f  w om en should be in te 
grated  into the m ainstream  o f  U nited  N ations activ ity ’.63 Concrete progress 
in  ‘m ainstream ing’ w om en’s rights has been slow. W ork on an optional p ro 
tocol to  the C onvention on the E lim ination o f  A ll Form s o f  D iscrim ination 
against W om en (C ED A W ) has not p rogressed  as far as it m ight. G overn 
m ents and  experts rem ain  to  be convinced  o f  the u tility  o f  an individual 
com plaints m echanism , even though its use is w ell established in the field o f  
civil and political r ig h ts .64 A t the level o f  coordination the H igh C om m is
sioner has been  able to m ake rem inders that the hum an rights o f  w om en and 
the gender perspective  are to  be d iscussed  during trea ty  body and other 
expert m eetings on hum an rights. Furtherm ore, he attem pted to  ensure that 
the negotiations in  the context o f  the Fourth W orld C onference on W om en, 
held  in B eijing in Septem ber 1995, respected the international standards on 
hum an rights rather than detracting from  them .65 A lthough not all his sug
gestions w ere taken  up this w ould  seem  to be exactly  the sort o f  role the 
H igh  C om m issioner should  be playing: ensuring at the h ighest level that 
progress m ade in  the standard-setting arena is not jeopard ized  w hen rights 
are discussed outside the m ain hum an rights fora. Indeed, the H igh C om m is
s io n er’s defence o f  the right to adequate housing in the context o f  the U N  
C onference on H um an Settlem ents (H abitat II) w as probably  useful in the 
light o f  the assault on this right by the U nited States.66

61 DPI Release Note 97/4 14 February 1997. <http://www.unog.ch/newsen/021658.eng>.
62 Paragraph 4(1) of the GA Resolution which created the post states that one of the High 

Commissioner’s responsibilities shall be: ‘To coordinate the human rights promotion and 
protection activities throughout the United Nations system.’

63 Part II B para. 37; on ‘[¡Increased coordination on human rights within the United Nations 
system’, see part II A. For an overview of the Conference by the UN Centre for Human 
Rights see HRLJ (1993) 346-52. For an insightful analysis of the implications of the 
Vienna Conference for women’s human rights see Sullivan, ‘Women’s Human Rights and 
the 1993 World Conference on Human Rights’, 88 AJIL (1994) 152-67.

64 On the background to this see UN Doc. E/CN.6/1996/10, 10 January 1996.
65 See letter of the High Commissioner to Ms Mongella, Secretary-General of the Fourth 

World Conference on Women, 17 July 1995.
66 The High Commissioner’s report to ECOSOC refers to the position elaborated by the 

Assistant Secretary-General for Human Rights Mr Fall and himself: UN Doc. E/l 996/87

http://www.unog.ch/newsen/021658.eng
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Clearly the High Com m issioner does not have the w eight sim ply to 
command that other parts o f  the UN system pay closer attention to human 
rights standards and procedures. So far his attempts to get Departments such 
as the D epartm ent o f  Peace-Keeping Operations to include hum an rights 
training as an integral part o f  their programm e do not seem to have borne 
fruit.67 Similarly, other parts o f  the system (in particular those involved with 
hum anitarian issues and election m onitoring) have an innate aversion to 
openly discussing human rights as they consider them to be too hot to handle. 
Human rights are seen as somehow tainted w ith such a political aura that 
simply discussing them  jeopardizes some sort o f  ‘neutrality’. In the eco 
nomic sphere the U N ’s independent experts in the field o f  economic, social 
and cultural rights have argued that the W orld Bank should consider the im 
pact on human rights o f its programmes and policies. There is a good case to 
be made by the High Com m issioner that the Bank, as a UN specialized 
agency, has a duty to ensure that its policies do not precipitate violations by 
states o f  their obligations to respect economic, social and cultural rights as 
defined in the International Covenant on Econom ic Social and Cultural 
Rights o f  1966.68 As the principal UN actor in the field o f  human rights the

paras. 45-7. See also Human Rights Watch, ‘Putting Human Rights Back into the Habitat 
Agenda: An Update’ (June 1996) and Alston ‘The United States and the Right to Hous
ing: A Funny Thing Happened on the Way to the Forum’, 2 European Human Rights Law 
Review (1996) 120-31.

67 This seems to be due to a suspicion of human rights in military circles as well as on the 
part of some governments from the developing world who fear that connecting human 
rights and peace-keeping will mean that the Security Council will deploy human rights 
monitors against the wishes of a sovereign state, or that peace-keeping troops will report 
on human rights when they have no mandate to do so. This is to miss the point. The need 
is for the peace-keeping troops that are deployed to understand the human rights standards 
which they should abide by. Clear violations by troops engaged in peace-keeping have a 
disastrous effect on the credibility and effectiveness of any operation. This issue is high - 
lighted by the suggestions made by Cuba in the context of the Decade on Human Rights 
Education: ‘The Ministry of Foreign Affairs maintained that it is worth reiterating that 
human rights are not a component of peace-keeping operations undertaken under Chapter 
VII of the Charter of the United Nations, except in respect to the human rights that those 
forces must observe in performing their functions. Therefore, the human rights education 
and ethical training of its members must be guaranteed.’ UN Doc. E/CN.4/1996/51, 18 
March 1996. See generally, Peace-keeping and Human Rights, supra note 51.

68 Member States stressed the importance of such a role for the UN in the context of the 
impact of structural adjustment policies in the 1995 Summit on Social Development: ‘92. 
International financial institutions should contribute to the mobilization of resources for 
the implementation of the Declaration and Programme of Action. To this end, the relevant 
institutions are urged to take the following measures ... c) The United Nations should, in 
cooperation with the World Bank, the International Monetary Fund and other multilateral 
development institutions, study the impact of structural adjustment programmes on eco
nomic and social development and assist adjusting countries in creating conditions for 
economic growth, job creation, poverty eradication and social development.’ See also the 
Vienna Declaration and Programme of Action (1993) para. A.2 of Part II which reads: 
‘Furthermore the World Conference on Human Rights calls on regional organizations and 
prominent international and regional finance and development institutions to assess also 
the impact of their policies and programmes on the enjoyment of human rights.’ General
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High Com m issioner has to play a part in developing a human rights policy 
for the international financial institutions. Such a policy would demonstrate 
how human rights can be instruments to enhance participation and account
ability rather than excuses for political or even ideological interference. More 
particularly, there needs to be closer examination o f  the effectiveness o f  the 
B ank’s inspection panel as well as further work on the issue o f  how to o rga
nize human rights im pact assessments o f the international financial institu
tions’ program m es.69 As is well known, the W orld Bank considers itse lf 
prevented by Article III Section 5b and Article IV Section 10 o f  its Articles 
o f  Agreement from considering respect for civil and political rights as factors 
to be taken into account when deciding whether to make a loan.70 N everthe
less, there is a general acceptance that where human rights considerations, 
including restrictions on popular participation in the B ank’s decisions, affect 
the effic iency  o f  the B ank’s policies then they should be taken into 
account.71 Furthermore, where the Bank’s actual loans impact on a country’s 
social structure then the Bank is prepared to undertake social analyses o f  the 
im pact o f  its activities. The High Comm issioner has announced that he has 
had high-level contact with the W orld Bank and that he hopes that jo in t p ro
jec ts  can be undertaken betw een the Centre for H um an Rights and the 
Bank.72 So far there is no evidence that the High Com m issioner’s Office is

Comment No. 2 of the Committee on Economic, Social and Cultural Rights also suggests 
that ‘[consideration should be given by United Nations agencies to the proposal, made by 
the Secretary-General in a report in 1979 [E/CN.4/1334, para. 314] that a “human rights 
impact statement” be required to be prepared in connection with all major development 
cooperation activities’. E/l 990/23 para. 8(b).

69 See the endorsement of such assessments made in the Copenhagen Summit and the 
Vienna World Conference quoted in the previous footnote. See also Tomasevski, ‘Human 
Rights Impact Assessment: proposals for the next 50 Years of Bretton Woods’, in J.M. 
Griesgraber and B.G. Gunter (eds), P rom oting D evelopm ent: E ffective G lobal Institutions  

f o r  the Twenty-first Century (1995).
70 Article III 5b reads: ‘The Bank shall make arrangements to ensure that the proceeds of 

any loan are used only for the purposes for which the loan was granted and, with due 
attention to considerations of economy and efficiency and without regard to political or 
other non-economic influences or consideration.’ Article IV 10 reads: ‘The Bank and its 
officers shall not interfere in the political affairs of any member; nor shall they be influ
enced in their decisions by the political character of the member or members concerned. 
Only economic considerations shall be relevant to their decisions, and these considera - 
tions shall be weighed impartially in order to achieve the purposes stated in Article I.’

71 Shihata, ‘Human Rights Development, and International Financial Institutions’, 8 A m eri
can Journa l o f  In ternational L aw  and  P olicy (1992) 27-37, at 32-3. For case studies on 
the extent to which the Bank has actually responded to human rights violations in China 
and Kenya see Gillies, ‘Human Rights, Governance, and Democracy: The World Bank’s 
Problem Frontiers’, N etherlands Q uarterly o f  H um an R ights (1993) 3-24, where the 
author concludes that the Bank’s current position means that it is already being drawn into 
political conditionality and that the lack of a human rights policy leaves it open to criti - 
cism by the South that it engages in double standards and political interference.

72 The areas of cooperation listed by the High Commissioner are: exchange of information 
and cooperation in the preparation of country projects; exchange of expertise with regard 
to reconstruction and development assistance in the transition to democracy; cooperation 
with regard to field offices; building of national capacities for governance and the rule of
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prepared to tackle some o f  the hard issues o f  how  to tam e the B ank’s policies 
to m ake them  m ore responsive to hum an rights standards. The soft option o f  
closer cooperation currently seems to be m ore attractive than the tough jo b  o f  
calling the B ank to account for creating ‘obstac les’ to  the en joym ent o f  
hum an rights, including the right to developm ent.

In the context o f  supporting and inform ing various U N  discussions w hich 
bear on hum an rights special m ention needs to  be m ade o f  the in tergovern 
m ental drafting o f  a statute to create a perm anent international crim inal court. 
The H igh Com m issioner advocated the urgent creation o f  this court during a 
speech at C olum bia U niversity  in  N ew  Y o rk .73 O ne sentence in particu lar 
w as w idely picked up and cited  by those organizations cam paigning for a 
perm anent crim inal court: ‘we m ust rid  the w orld  o f  the obscenity  tha t a 
person stands a better chance o f  being tried and judged  for killing one hum an 
being than for killing 100,000.’ José A yala-Lasso called for the court to  be 
established before the end o f  1998. Such a stance can be likened to  the call 
by B outros B outros-G hali fo r a to tal ban  on land-m ines, and  bo th  calls 
dem onstrate that U N  officials can usefully take the hum an rights high ground 
and raise consciousness for neglected issues.

A t the tim e o f  the drafting o f  the H igh C om m issioner’s m andate little 
thought w as given to  the question  o f  the rela tionship  betw een  the H igh  
C om m issioner and the U N  Centre for H um an R ights. The governm ental 
delegates at the G eneral A ssem bly in N ew  Y ork w ere keen to create so m e
thing new . D etailed  discussion o f  the relationship  w ith  the G eneva-based  
Centre for H um an rights w ould have threatened the new ness o f  the pro ject 
and m ight have resulted in sim ply upgrading the H ead o f  the C entre from  
A ssistant Secretary-G eneral to U nder-Secretary-G eneral. The proponents o f  
the H igh C om m issioner idea were not seeking to sim ply add on a new  haute  
fonctionnaire  who w ould quietly m eld into the secretariat. The O ffice o f  the 
H igh  C om m issioner w as to be unburdened  w ith  the m anagem ent o f  the 
Centre and autonom ous enough to act to supplem ent the m andates entrusted 
to the Centre through the intergovernm ental decision-m aking process. But 
the relationship w ith the Centre has proved problem atic from  day one. O n the 
one hand, the H igh C om m issioner needs s ta ff and support to fulfil his ow n 
agenda. On the other hand, the Centre has its ow n program m e o f  w ork -  and 
interference w ith this m eets w ith strong resistance.

The m ost oft-heard criticism  o f  the w ork o f  the H igh C om m issioner is 
that it risks underm ining the w ork o f  the C om m ission’s experts and rap p o r
teurs by offering countries the option o f  inviting the H igh C om m issioner and

law/promotion and protection of human rights; human rights education; and cooperation 
with human rights treaty-based bodies. UN Doc. A/51/36 para. 102.

73 Commencement Class of 1996 Columbia School of International and Public Affairs, 14 
May 1996. The High Commissioner called for the establishment of the Tribunal before 
the 50th anniversary of the Universal Declaration of Human Rights in 1998.
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then  claim ing that they are cooperating w ith the U N ’s hum an rights m echa
nism s at the h ighest level. In this w ay som e governm ents w ho are com m it
ting  egregious hum an rights violations avoid a scientific situation report and 
the follow -up and political debate w hich accom panies the involvem ent o f  an 
expert m echanism . A s one w ell-inform ed and experienced com m entator put 
it:

The High Commissioner’s recent visit to Colombia, for example, came almost 
immediately after the visit there of the two thematic rapporteurs dealing with 
extrajudicial executions and torture, but he has given no public indication as to 
how his visit was linked to their findings and recommendations and, in particular, 
their call that a Special Rapporteur should be appointed to investigate the human 
rights situation in Colombia. Also of concern was the High Commissioner’s 
November visit to Cuba -  a country that has refused to cooperate in any way with 
the Special Rapporteur on Cuba and has consistently denied access to that 
Rapporteur since his appointment. There is a real danger that such governments 
will exploit visits by the High Commissioner to demonstrate their ‘cooperation’ 
with the United Nations, thereby avoiding more intensive and public scrutiny by 
country or thematic rapporteurs. It is perhaps hardly surprising that countries such 
as Iran, Iraq and Sudan are all now reported to be clamouring to receive the High 
Commissioner; all these countries have been highly obstructive to the work of the 
country rapporteurs appointed by the Commission on Human Rights, and have 
refused them access to carry out visits.74

The question o f  how  to ensure that the C om m ission’s special rapporteurs and 
w orking groups can get proper access has to rem ain at the heart o f  the H igh 
C om m issioner’s activities. In fact, the H igh C om m issioner’s visits to  E ast 
T im or and K ashm ir tack led  the issue o f  access by  m onitoring bodies head 
on. The H igh Com m issioner also raised unim plem ented recom m endations o f  
the U N  expert bodies that have been able to v isit.75 B ut there rem ains the 
challenge o f  how  to avoid presenting  an alternative to expert m onitoring. 
José A yala-L asso  has said  on m any occasions that he does not w ish  to

74 Cook, ‘The Role of the High Commissioner for Human Rights: One Step Forward or Two 
Steps Back?’, Proceedings o f  the American Society o f  International Law (1985) 235-42, 
at 238.

75 In a press conference in New Delhi on 6 May 1995 the High Commissioner stated: 
‘“Human rights first”: this is my appeal coming back from Kashmir and having heard first 
hand the tragedies and despair from the victims or relatives of those who have suffered in 
their human rights. I have repeatedly stated that violence breeds violence and that the only 
way to stop the cycle of violence is to ensure respect for basic human rights and for the 
rule of law. Strict respect for human rights applies equally to each and everyone in 
Kashmir and all must contribute to achieving that result. In this connection, one evident 
measure would be to urgently strengthen the judiciary so as to ensure the prompt adminis
tration of justice. Other measures would include allowing UN special rapporteurs and 
working groups of the Commission on Human Rights to have access to the areas 
concerned, in keeping with their specific mandate. Similarly, there should be free access 
for international human rights NGOs, such as Amnesty International and Human Rights 
Watch.’ For a statement on the results of the visit to Indonesia and East Timor see the 
report to the 1996 Commission, UN Doc. E/CN.4/1996/103 and UN Doc. 
E/CN.4/1996/112.
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replace the rapporteurs and expert groups nor undertake sim ilar work. The 
General Assembly resolution which created the post o f  High Comm issioner 
gives the H igh Com m issioner the responsibility  to rationalize, adapt, 
strengthen and stream line the UN hum an rights m achinery in order to 
improve its efficiency and effectiveness. The effectiveness o f  m uch o f  the 
machinery lies in the independent nature o f  the special rapporteurs and the 
working groups. It would be irrational therefore to merge these functions into 
a sort o f  ongoing dialogue between governm ents and the High C om m is
sioner. The High Commissioner will always be a UN civil servant under the 
S ecre tary -G enera l.76 And the Secretary-General is subject to so m any 
competing forces that he or she is unlikely to consistently value human rights 
above all else.

W hen one considers the scope o f  the High Comm issioner’s travel there is 
a real opportunity to take up at the highest level the detailed recom m enda
tions o f the U N ’s treaty bodies, rapporteurs and other experts.77 According to 
the High Commissioner’s report to the 1996 Commission on Human Rights, 
he undertook missions to the following countries in the context o f  his 
dialogue on human rights: Burundi (3 times), Rwanda (3 tim es), Austria, 
Australia, Bhutan, Cam bodia (2 tim es), Canada, Colom bia, Costa Rica, 
Cuba, D enm ark, Estonia, F inland, Germ any, Japan, H oly See, India, 
Indonesia, Italy, Latvia, Lithuania, Malawi, Nepal, Norway, Panama, R epub
lic o f Korea, Spain, Sweden and the United States o f  America.

We saw in the section on the Secretary-General that the United Nations is 
involved in conflict resolution in a large number o f  developing countries and 
that this will affect the way in which human rights issues are raised. We also 
saw that the High Commissioner is dependent on voluntary contributions in 
order to finance field operations such as the one sent to Rwanda. This means 
that visits to richer countries are in effect often fund-raising trips. The result 
is that another swath o f countries escapes outspoken human rights criticism. 
Human rights violations in W estern countries get little attention at the United 
Nations. The m echanism  o f the High Com m issioner for H um an Rights

76 Paragraph 4 of GA Res. 48/141 states in part: ‘the High Commissioner shall be the United 
Nations official with principal responsibility for United Nations human rights activities 
under the direction and authority of the Secretary-General...’.

77 See Alston, ‘The United Nations High Commissioner for Human Rights’, A SIL  N ew sle t
ter (Insight) (Sept.-Oct. 1995) 1-4, at 3. In the context of the High Commissioner’s visit 
to Indonesia and East Timor, Amnesty International produced a briefing outlining the 
UN’s existing recommendations and how many of these had been complied with by the 
Indonesian authorities: Indonesia  and  E a st Timor: U N  H igh C om m issioner on H um an  
Rights: V isit to Indonesia  and  E ast Timor, 4-8  D ecem ber 1995 -  M edia  B rie fin g  (AI 
Index: ASA 21/61/95). The extent to which these are followed up by the High Commis
sioner and the authorities depends in part on the attention which the media give to 
concrete progress rather than looking for spectacular condemnations of UN Member 
States by the UN High Commissioner.
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should be a potential way to redress this im balance.78 Moreover, visits to 
W estern countries could be a perfect opportunity to highlight the treatment of 
asylum  seekers and refugees, the disrespect for the UN standards on eco
nomic and social rights, increasing racism, the rights o f  indigenous peoples, 
and issues o f  violence against women. The Centre for Human Rights works 
on all these issues and has expert recom m endations with regard to many 
countries. The challenge is to find a way to use the High Com m issioner’s 
profile to raise these issues during his travel without undermining the role of 
the experts themselves.

D. The Struggle For Funds and Tension with Regional Organizations

A lthough cooperation w ith regional organizations was never really env i
sioned as a crucial part o f  the High Com m issioner’s mandate it may turn out 
to be the m ost critical aspect o f  his work. It is quite likely that many future 
country projects, w hether in the development, election monitoring, peace
keeping or peace-building field, are going to be more and more dependent on 
regional organizations. The consequences o f this shift are not yet fully appar
ent, but it is becom ing quite clear that the Com m ission o f  the European 
Com m unities and the O rganization for Security and Cooperation in Europe 
(OSCE) now have increasing influence over the High Commissioner’s ability 
to mount field operations. By contrast, the Organization o f African Unity, the 
Organization o f  American States, and the League o f  Arab States, despite hav
ing their own regional human rights treaties, have fewer resources to spend 
on human rights operations.

Before looking briefly at the influence o f the European organizations, we 
should recall the new emphasis on regional peace-keeping. Recent regional 
peace-keeping initiatives include: the ‘Russian led ’ Confederation o f Inde
pendent States (CIS) peace-keeping mission in Georgia, the ‘American led’ 
multinational operation in Haiti, the Economic Commission o f W est African 
States Cease-Fire M onitoring Group (ECOMOG) in Liberia, the O rganiza
tion o f  African U nity’s M ission in Burundi (MIOB), the OAS jo in t human 
rights m ission w ith the UN in Haiti (MICIVIH), the OSCE long-term m is
sions in a num ber o f  countries including Georgia and Tadjikistan. In 1996 
the international presence in Bosnia and H erzegovina was left m ainly to 
NATO and the OSCE. Annex 3 to the Dayton Peace Agreement included a 
request by the Parties to the OSCE ‘to certify whether elections can be effec
tive under current social conditions’ and ‘to supervise, in a m anner to be 
determined by the OSCE and in cooperation with other international organi-

78 On this point see Guest, ‘The New Agenda: Challenges that Await the UN High 
Commissioner for Human Rights’, briefing paper prepared for the Conference on Global 
Governance and available from the International Human Rights Law Group (1994).
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zations the OSCE deems necessary, the preparation and conduct o f  e lec 
tions’. In Annex 6 ‘[t]he Parties joined in inviting the United Nations C om 
m ission on Human Rights, the OSCE, the U nited N ations High C om m is
sioner for Human Rights, and other intergovernm ental or regional hum an 
rights missions or organizations to monitor closely the human rights situation 
in Bosnia and Herzegovina’.

Following the London meeting on the civilian aspects o f  the peace plan 
for Bosnia and Herzegovina it became clear that the OSCE was to be the 
m ain human rights presence in the field. For the United States A dm inistra
tion, the OSCE represented a loose organization that included both them 
selves and the Russian Federation as the tw o m ain poles. Furtherm ore, 
finance could be easily managed as the organization was not much more than 
a shell with a few dozen full-time staff. The budgets would be set up sepa
rately and could be controlled though the provision o f  voluntary funding. It 
was probably also assumed that the OSCE practice o f M ember States second
ing ‘m onitors’ from their diplomatic corps or civil service m eant that costs 
and training could be minimized. Lastly, there was little enthusiasm  for a 
high-profile UN role at a time when the human rights programme was clearly 
overstretched and under-resourced. In fact, in parallel discussions, the Secre
tary-General was fighting not to have to organize the peace-keeping force for 
Eastern Slavonia, arguing that this too should be done by NATO.

The High Commissioner and the Centre, who already had a representative 
and several field personnel in the former Yugoslavia in connection w ith the 
w ork o f  the Special Rapporteur79 and the Expert on M issing Persons,80 
presented proposals to conduct training for international personnel and to 
provide hum an rights experts.81 A lthough these proposals w ere politely 
accepted, the OSCE ended up rejecting most o f  the training and ultim ately 
downgraded their commitment to human rights m onitoring as the elections 
came to take priority. ‘Confidence building’ around the elections eventually 
replaced human rights monitoring as a main focus o f  the OSCE presence.82

79 See Kenny, supra note 58.
80 The full title is: ‘Expert in charge of the special process dealing with the problem of miss - 

ing persons in the territory of the former Yugoslavia’ (Manfred Nowak). The Process was 
established by the UN Commission on Human Rights in Resolutions 1994/39, 1994/72, 
and 1995/35.

81 ‘Program of Operation in Bosnia and Herzegovina, Croatia and the Federal Republic of 
Yugoslavia’, see ‘International Round Table on Human Rights in Bosnia and 
Herzegovina’ Vienna 4-5 March 1996, reproduced in Österreichische außenpolitische 
Dokumentation, special issue (hereinafter ‘Vienna Round Table’), at 78-9.

82 The report of the High Representative on the Implementation of the Human Rights Pro - 
visions of the Peace Agreement states with regard to the OSCE that ‘Despite their best 
efforts, however, the limited number of OSCE monitors has meant that the picture pro
vided by their reporting is at best an accurate snapshot of the human rights situation, 
rather than a comprehensive survey of the human rights field. In addition, OSCE’s lack of 
human resources has limited its ability to address more time-consuming human rights 
cases, for example, forced eviction. Finally, OSCE has in many ways subsumed its human
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The High Com m issioner’s idea o f making available ‘experts’ to the High 
Representative was a potentially useful initiative as the High Representa
tive’s Office had multifaceted functions, many o f  which had implications for 
hum an rights. It was charged w ith coordination, inform ation routing and 
reporting. But it also used its political appui to engage in policy questions 
about amnesty laws and the utility o f seeking out and arresting suspects who 
have been internationally indicted by the International Criminal Tribunal for 
the form er Y ugoslavia.83 However, w hen ‘high po litics’ is on the High 
R epresentative’s or the Supreme Com m ander’s agenda there is little ev i
dence that hum an rights expertise is really included. The High R epresenta
tive does acknowledge however the potential use o f such experts for some o f 
the analytical work:

Should patterns of abuse or situations of particular concern emerge from human 
rights reporting, the HRCC [Human Rights Coordination Centre] may rely on the 
team of human rights experts which will be formed by the UN Centre for Human 
Rights to investigate and respond.84

Briefly, the m ain human rights ‘intervention and good offices’ role was sup
posed to be taken up by the OSCE.85 Despite public commitments to train
ing, the reality has been that the High Comm issioner’s offer to the OSCE o f 
a com prehensive programme has been rebuffed due to the O SCE’s determ i
nation to get people ‘on the ground’ as quickly as possible. It also proved

rights mandate within the framework of its election responsibilities, leading it to focus on 
civil rights which may mean other pressing issues receive less attention.’ Mid-Term 
Review Conference, 13 June 1996, at 8.

83 ‘I have encouraged both the Federation and Republika Srpska to adopt amnesty laws cov
ering all crimes except war crimes as defined by the International Tribunal for the Former 
Yugoslavia or crimes as unrelated to the conflict. Such laws will help both reconciliation 
and freedom of movement’ of S/l 996/190, para. 63. For a criticism of the position taken 
by the multinational military Implementation Force in Bosnia (IFOR) with regard to their 
having no duty to search for war crimes suspects and to guard mass grave sites, see 
Amnesty International, Bosnia-Herzegovina: Amnesty International Renews Calls for  
IFOR to Comply with International Law (AI Index: EUR 63/11/96), April 1996.

84 ‘ Vienna Round Table ’, supra note 81, at 70-1.
85 The OSCE outlined their conception of how they would react in the field at the ‘Vienna 

Round Table’, ibid., at 67: ‘Interventions and Good Offices: The Mission makes a dis
tinction between Interventions and Good Offices. An Intervention consists of a serious, 
official act and can take many forms including but not limited to written and oral 
communications with government officials, filing complaints, official demands for the 
release of illegally-detained persons. Use of the media [in] coordination with the Mission 
Senior Advisor for Public Policy, and requests for other organizations and Governments 
to deliver demarches. The decision to intervene rests with the Senior Deputy and or the 
Director... Good Offices are simply those acts in the normal course of business which 
need no advanced approval. Examples would be accompanying a local Ombudsperson to 
a meeting with local officials to show international interest or attending an opposition 
political party meeting so as to give others confidence that local authorities will not inter
fere with their rights of peaceful assembly and free expression. While not requiring 
advanced authorization, such activities should be included in daily reports to the 
[Regional Centre].’
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hard to train people when there was no clear notion o f  what they w ould do 
when they got there. Because the OSCE personnel are usually people with 
experience in diplomacy and government there is a tendency on the part o f  
the OSCE to dismiss the technicalities o f  human rights law in favour o f  field 
interventions and smoothing things out on the ground. The High C om m is
sioner’s mission to integrate human rights into the mainstream  so that they 
are taken seriously remains an uphill struggle. I f  p roof is needed for this 
assertion one only has to look at the billions o f dollars being made available 
for the military peace implementation force, the international civilian police, 
the High Representative’s Office, the High Comm issioner for Refugees and 
the OSCE. In comparative terms, next to nothing has been made available to 
the High Commissioner for Human Rights.

The rest o f the United Nations system did have a whole series o f  human 
rights initiatives operating in Bosnia and H erzegovina at this tim e .86 The 
point here is that the High Commissioner for Human Rights was overshad
owed by the OSCE due to the latter’s ability to process funds and deploy p e r
sonnel with ease. There is a danger that human rights reporting and expertise 
w ith regard to investigation and international standards are going to be 
squeezed out o f  international solutions to conflicts. The problem with every
one doing human rights work all the time means that little time or money is 
left for detailed accurate reporting.

The problems with regard to the role o f  the Commission o f  the European 
Communities are rather different from those outlined above in connection 
with the OSCE in Bosnia. We saw earlier how only a few states responded 
with real contributions to the High Comm issioner’s call for funds to finance 
his human rights field operation in Rwanda. The Comm ission o f  the E uro
pean Comm unities did respond, but they dem anded to control aspects o f  
recruitment, training and reporting. The result was an operation in the name 
o f  the U nited Nations High Com m issioner for H um an Rights, but w ith a 
structure which distinguished European Union monitors and equipment from 
the rest. This led to morale problems as the contracts o f  the Com m ission 
sponsored m onitors rem ained secure while the UN contracts were m uch 
more precarious.87 Furthermore, at one point there were separate reporting

86 A selection of the international organizations and agencies that presented reports to the 
‘Vienna Round Table’, supra note 81. See also Amnesty International, B osnia- 
H erzegovina: The International C om m unity’s R esponsibility to E nsure H um an R ights (AI 
Index: EUR 63/14/96) for an exhaustive examination of the various international and 
national bodies working on human rights issues in Bosnia-Herzegovina.

87 For discussion of the May-September 1995 period and the conflict between headquarters 
and the mission, see the report by the responsable de la section promotion des droits de 
l’homme unité juridique HRFOR, A. Arakelian, M ission d e  l 'union européenne: R apport 
d e  f in  de m ission (on file with the author): ‘On était pris par ces troubles internes et inter - 
ruptions des actions, incertitudes sur l’avenir de nos projects avec les partenaires et le 
manque de soutien institutionnel. Cela a affecté considérablement le moral de l’équipe, la
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channels and priorities leading to a lack o f  coherence in the approach o f the 
m ission.88 The im plications are clear. Voluntary funding may sound like a 
m odem , flexible approach to the perennial problem o f UN finance but there 
is a good chance that these voluntary contributions can be used to influence 
the direction o f  the field mission. In the light o f  the Rwanda experience, a 
different approach has been taken for the funding by the Commission o f the 
EC o f the High Comm issioner’s operations in Burundi and Colom bia.89

E. Concluding Remarks on the High Commissioner for Human Rights

The diplomatic background and disposition o f  the first High Commissioner, 
José Ayala Lasso, have meant that he has often presented a clear preference 
for ‘quiet diplom acy’ and ‘constructive dialogue’. We suggested above that 
part o f  the im petus to create a High Comm issioner and part o f  José Ayala - 
L asso’s own vision o f  his role is as a vocal moral conscience. Vocal quiet 
diplom acy is an obvious contradiction in terms. In the aftermath o f  the con
flicts in Afghanistan, Angola, Bosnia, Burundi, Chechnya, Croatia, Liberia, 
Rwanda, Sierra Leone and Zaire the w orld expects an inspiring and deter
m ined moral stance based on universal principles. W hilst finger wagging 
from  the big powers can obviously be offensive and hypocritical, the High 
Com m issioner suffers from no such restraints. The failure o f  the first High 
Com m issioner to speak out and state who has been committing serious v io 
lations o f  human rights has generated considerable disappointment and disil
lusion with the post.

In calling for a greater public use o f  this moral authority, however, it is 
not being suggested that engaging w ith governments in a ‘diplom atic’ or 
non-confrontational way is never rewarded. There are clearly exam ples

motivation, le travail d’équipe et par conséquent la réalisation effective du programme et 
plan d’action qu’on avait adopté.’ {Ibid., at 6.)

88 The EC Commission assigned R. Von Meijenfeld to produce an evaluation of the EU par - 
ticipation in the UN human rights field operation in Rwanda. The Report ‘At the Frontline 
for Human Rights’ of October 1995 is positive and concluded in part: ‘The presence of 
the contingent of HRFOs provides excellent visibility for the European Union’ 
(recommendation 12) but complains that the EU contribution should be ‘more promi
nently acknowledged’. Based on questionnaires filled out by the EU field officers the 
evaluation also concludes that ‘there exists confusion and differences in interpretation of 
whether or not the assignments of EU HRFOs differ from those of the UN HRFOs’ (at 25 
of the executive summary).

89 With regard to Burundi a contract was signed between the High Commissioner and the 
EC Commission in January 1996 for 405,860 ECU ($521,784) to fund an initial five 
human rights observers who will study the possibility of a larger deployment of perhaps 
up to 35 observers. This time the EC Commission will not be involved in recruitment and 
deployment, nor will they have a separate coordinator within the operation on the ground. 
In the case of Colombia, Spain and the EC Commission are funding the salaries through 
the intermediary of the International Commission of Jurists. However, there remain prob - 
lems regarding the funding of equipment and various projects.
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where visits by José Ayala-Lasso contributed to changes in practices (the 
abolition o f leg irons in Denmark), or encouraged greater attention to human 
rights laws (Cuba’s eventual ratification o f  the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment), resulted 
in more constructive relations between the field presence and the government 
(Cambodia), or even possibly led to an on-site reporting system (Colom bia’s 
consent to a permanent office with reports to the Commission). Furthermore 
the nature o f  ‘dialogue with governm ents’ means that many appeals may 
well be met in a quiet way in order for leaders and governments to save face 
without being seen to bow to outsiders. But there is a fundamental premise 
which has to be present for such quiet diplomacy to work. It m ust be p re 
sumed that if  the diplomatic dialogue breaks down, or agreements are b ro 
ken, then the High Commissioner will be publicly critical.

Quiet diplomacy has to be founded on the prospect o f noisy publicity. 
The High Com m issioner’s Office will have little preventive effect unless 
governments and state officials have evidence that the Office will go public. 
It is hard to evaluate whether officials are refraining from various courses o f 
action for fear o f the High Comm issioner’s reaction. Sherlock H olm es once 
solved a crime mystery by noticing that a dog had not barked.90 Such a 
deduction only makes sense if  the watch-dog would normally make a noise 
w hen confronting criminals. Clearly quiet diplom acy has a place, but its 
effectiveness must surely depend on the prospect o f  eventual condem nation 
and exposure. The High Commissioner’s leverage as the moral conscience of 
humankind must be real rather than imaginary if  the very concepts o f  m oral
ity and humankind are not to be debased.

The second area exam ined above was the High C om m issioner’s in itia 
tives in the area o f rapid response to human rights crises. An interim  conclu
sion has to be that the lack o f  secure funding for such operations has meant 
that the operations have floundered just at the mom ent w hen they are most 
needed. The High Commissioner has now launched an appeal for a H um an 
Rights Fund for Field Activities. An annual sum o f $25m is to be kept topped 
up so that field operations in countries such as Rwanda, Burundi and ex- 
Yugoslavia can be properly funded.91 The fund is also presumably supposed 
to enable a quick start-up in the face o f a future crisis. The problem  for the 
High Commissioner is that he is caught in a Catch 22 situation. As long as 
the new field operations are seen as ill-equipped and precarious, states are 
unwilling to contribute to the voluntary funds; but in order to prepare, train 
and deploy in crisis situations, the O ffice needs hum an and m aterial

90 The Memoirs o f Sherlock Holmes, Silver Blaze .
91 The proposal shows that under the proposed funding for 1996 the operations in Rwanda, 

Burundi and ex-Yugoslavia are budgeted to cost more than $25 million. The High Com
missioner has suggested that the Fund have an informal Advisory Board composed of the 
Coordinators of the Regional Groups based in Geneva.
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resources. But the problem s with the operationalization o f  the U N ’s human 
rights program m e run much deeper than the funding issue. I f  the UN pres
ence seems to be ill-inform ed and ill-prepared, the human rights message 
will becom e tainted and opportunities for institution building and education 
will be lost.

W ith regard to the third issue -  coordination -  José Ayala-Lasso tackled 
this but m et some hurdles.92 His mandate states that one o f  his responsibili
ties is to coordinate hum an rights activities throughout the United Nations 
system. As all coordinators know, it is almost impossible to coordinate other 
peoples’ activities w hen they do not come under your control. Part o f  the 
resistance from the rest o f  the United Nations to the High Com m issioner’s 
overtures has been deep scepticism  about the expertise and materiel which 
the H igh Com m issioner has to offer. The way out o f  this cul-de-sac  is to 
provide the kind o f  analysis and expertise that other parts o f  the UN system 
will recognize as useful for their work. The rest o f  the UN system will start 
to take notice w hen the High Com m issioner’s Office starts to produce expert 
analysis o f  the hum an rights dim ension o f  the various problem s facing the 
UN. In some cases, such as the effect o f  the policies o f  the Bretton Woods 
institutions and violations committed by UN personnel, this is going to mean 
going beyond ‘dialogue and cooperation’.

The High Com m issioner has ha lf a dozen professional advisers and can 
draw to some extent on the services o f the Centre for Human Rights and their 
liaison office in N ew  York. He has little capacity to become an operational 
agency in the same way as the High Commissioner for Refugees, whose staff 
runs to thousands and whose budget reaches billions. The emergence o f  the 
OSCE and the Com m ission o f  the EC as im portant actors in the w orld o f  
hum an rights has left the High Commissioner fighting for funds and som e
times beholden to the European organizations or rich W estern states. This is 
a dangerous position to be in. The post o f High Commissioner was created to 
address human rights issues in a universal way: to address violations in the 
N orth as well as in the South, to address economic and social rights as well 
as civil and political rights, and to protect the right to development. The uni - 
versality o f  human rights is at stake. The only solution is to place the funding 
o f  the whole human rights programme on a more secure footing and ensure 
that funds are available for w ell-planned and properly executed field 
operations.

92 Secretary-General Kofi Annan created four executive committees in the areas of: peace 
and security, humanitarian affairs, economic and social affairs, and development opera
tions. Although he instructed that ‘human rights dimensions be fully integrated in the 
work’ of these committees with the full participation of the High Commissioner’s Office, 
the High Commissioner’s representative was told she would be invited to the humanitar
ian meetings ‘as needed’. In the field of peace-keeping, human rights training was not 
considered appropriate in all cases and the High Commissioner’s Office remained unrep
resented at the 1997 meeting of the Administrative Committee on Coordination (ACC).
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This might be a good point to return to Cassin and the early origins o f  the 
idea. In 1947 he wrote:

Finalement, j ’attire l ’attention du Comité sur l’opportunité, qu’il y aurait à 
graduer les moyens de mise en oeuvre en insistant sur les moyens préventifs qui 
ressortent beaucoup de la collaboration des Etats avec les Nations Unies et de la 
surveillance de l’opinion publique.93

The key to this kind o f  preventive action has to be the realization by states 
that their action (or inaction) will be taken up publicly by the High Com m is
sioner. Publicity as a catalyst for raising awareness and galvanizing public 
opinion was at the heart o f what Cassin seems to have been advocating. But 
his approach has a couple o f  other rem inders o f  the potential o f  this new  
Office. Firstly, C assin’s concept o f  an official who cloaked the individual 
with the special aura and couverture o f  international law is still relevant. The 
High Commissioner for Human Rights has the mystique o f  an international 
actor and can act as protector through reliance on that aura. José Ayala-Lasso 
shrank from using the opportunity o f dialogue with heads o f  state for raising 
cases o f  arbitrary detention or ill-treatment. It was felt that this was undiplo
matic and would spoil the chance to organize prom otional seminars and to 
secure support for his other projects. This attitude infuriated hum an rights 
organizations who saw the ‘cham pion’ o f  hum an rights as derelict in his 
duty.94

Secondly, Cassin, as an international lawyer was com mitted to ensuring 
that decisions and condem nations about hum an rights were taken on the 
legality o f  the act and that there should be some accountability by the 
wrongdoer before a judicial instance. As an international law yer he was 
concerned to see the U N ’s human rights work go beyond the vague promises 
o f  promotion and protection that had just been adopted in the UN Charter. 
Without such an attachment to ensuring that government officials are brought 
to account, and that changes are made, human rights risk becoming a rhetori
cal plaything for all actors at the international level. The High Commissioner 
has been granted a mandate which concretizes the concept that hum an rights 
is a legitim ate concern o f  the international com m unity. The continuing 
expectation from many concerned observers is that the next H igh C om m is
sioner should ensure accountability by tackling governm ents in a m ore 
concerted and confrontational way.

93 UN Doc. E/CN.4/AC.4/1, at 3 ‘Lastly, I would draw the Committee’s attention to the 
possibilities of adjusting the methods of implementation of human rights by insisting on 
preventive action which will rely both on collaboration by states and the UN as well as on 
the vigilance of public opinion.’ (Author’s translation.)

94 See in particular the criticism of José Ayala-Lasso over his visit to Tunisia and his failure 
to deal with specific human rights violations in Amnesty International, Agenda for a New 
High Commissioner for Human Rights (AI Index: 40/08/97).
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III. The Geneva-Based Centre for Human Rights: Image 
and Reality

A. Tension with Governments

The history o f  this part o f  the secretariat is a story o f  staff who have serviced 
the human rights bodies over the years and successfully ensured the evolu
tion o f  a succession o f new standards and procedures. But many at the United 
N ations seem to consider the Centre as rather peripheral to the U N ’s human 
rights achievem ents. The 125-page introduction by the U N  Secretary- 
G eneral in The United Nations and Human Rights 1945-1995 includes just 
tw o short paragraphs on the ‘Activities o f the Centre for Human Rights’. The 
second paragraph tersely starts:

The functions of the Centre include providing assistance to the General Assembly 
and its Third Committee, the Economic and Social Council, the Commission on 
Human Rights... 95

The im age o f  the Centre as simply the staff who service the in ter-govern
m ental meetings is rather misleading. In 1996 the Centre had a staff o f  more 
than tw o hundred. It was providing the adm inistrative back-up for over a 
hundred field officers in the H um an Rights Field O peration in Rwanda 
(HRFOR). The Centre had opened small offices in Cam bodia, Burundi, 
Guatemala, Malawi, Palestine (Gaza), and the former Yugoslavia (Belgrade, 
M ostar, Zagreb, Sarejevo, Skopje). In addition, the Centre was responsible 
for the visits undertaken by around 30 independent experts and the reports 
which they subsequently publish as UN docum ents.96

95 UN Blue Book Series, DPI/1676, 1-125, at 68. See also Basic Facts About the United 
Nations (1995) which includes two slightly longer and more informative paragraphs in the 
course of a 300-page text. The emphasis remains on the servicing of intergovernmental 
bodies. ‘The purpose of the Centre for Human Rights is to assist the organs of the United 
Nations in the promotion and protection of human rights, to carry out research at the 
request of the organs concerned, and to publish and disseminate information on human 
rights. The Centre also services several human rights bodies, including...’ (at 197).

96 As of May 1996 there were the following thematic experts: Extrajudicial, summary or 
arbitrary executions; Torture and other cruel, inhuman or degrading treatment; Intolerance 
and discrimination based on religion or belief; Use of mercenaries as a means of impeding 
the exercise of the right of peoples to self-determination; Sale of children, child prostitu
tion and child pornography; Adverse effects of the illicit movement and dumping of toxic 
waste and dangerous products on the enjoyment of human rights; Right to freedom of 
opinion and expression; Contemporary forms of racism, racial discrimination and xeno - 
phobia and related intolerance; Independence of judges and lawyers; Elimination of vio - 
lence against women; Internally displaced persons. There were working groups on: 
enforced or involuntary disappearances; arbitrary detention; and the right to development. 
As of May 1996 there was also one working group which comprised three state represen - 
tatives with a country mandate: Special Committee to Investigate Israeli Practices Affect - 
ing the Human Rights of the Palestinian People and Other Arabs of the Occupied Territo
ries. As of May 1996 there were 13 expert country rapporteurs: Afghanistan, Burundi,
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The role o f the Centre and some o f the political manoeuvres which have 
checked its work have been described by Theo van Boven, the former d irec
tor o f  the UN D ivision for Human Rights (as it then w as).97 The human 
rights programme has been subjected to a series o f  governmental attacks over 
the years and van Boven’s analysis describes a num ber o f  incidents. For 
example, he explains how the Soviet Union used the principle o f equitable 
distribution to try to get an Eastern European staff mem ber assigned to the 
Comm unications unit which processed incoming confidential inform ation 
about human rights violations from around the world. More dramatically he 
recounts how the Argentinians underm ined the leadership and staff o f  the 
Centre involved in the work o f  the new W orking Group on Enforced D isap
pearances, which led to the eventual non-renewal o f  a num ber o f  contracts 
including van Boven’s .98 The reality is that the Centre is constantly leant on 
by governm ents who seek to avoid any kind o f  censure by the U nited 
Nations. This interference in the affairs o f the Centre comes not only in the 
form o f staffing decisions but also with regard to the Centre’s budget.

It is clear that human rights issues touch the intimate w orkings o f  any 
government and will often run counter to the U N ’s smooth relations with 
governments. As van Boven states:

Inasmuch as an outspoken and principled stand on human rights tends to cause 
conflicts with governments rather than to solve them, an activist human rights 
policy does not fit well into the concepts and strategies of the average Secretary- 
General.99

The image o f  an independent secretariat merely promoting an agreed human 
rights programme has to be contrasted with the reality that one move in any 
direction is almost bound to upset one government or another. Nevertheless, 
the UN Charter demands in its Article 100 that the secretariat should be

Cuba, Haiti, Equatorial Guinea, Iran, Iraq, Myanmar, Occupied Arab Territories including 
Palestine, Rwanda, Sudan, Former Yugoslavia, and Zaire. There were country experts and 
representatives in the context of advisory services in Cambodia, Guatemala and Somalia. 
In addition, there are rapporteurs who report to the Commission under the confidential 
procedure (1503) and there are a number of reports prepared in the name of the Secretary - 
General (Cyprus, Chechnya, East Timor, Southern Lebanon, Bougainville, Colombia, 
Syrian Golan). For completeness one should mention some of the thematic working 
groups of the Sub-Commission, such as the working group on Indigenous Populations 
(five members), the Working Group on Contemporary Forms of Slavery (five members), 
the Working Group on Minorities (five members), the Working Group on Detention (five 
members). Some special rapporteurs of the Sub-Commission may also receive communi
cations and be undertaking missions (for example, this is the case for the special rappor
teur on human rights and states of emergency).

97 Supra note 4.
98 For details of the intrigue and events which led to the removal of Theo van Boven, see 

Guest, supra note 13, at 302-26.
99 Supra note 4, at 556.
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in d ep en d en t.100 There is an ongoing challenge for the leadership o f  the 
Centre to demonstrate a determination to act in a way which goes beyond the 
prom otion o f  the idea o f  hum an rights and actually holds governm ents 
accountable. The signals from the top have played an im portant part in the 
evolution o f  the Centre. One wag at the Centre characterized its changing 
ethos as follows: ‘people matter, governments matter, I matter, does it m at
te r?’ This final phase o f  self-doubt is probably explained by the uncertainty 
surrounding the C entre’s 1996 restructuring, to which we will now briefly 
turn.

B. Restructuring to Diminish Tension Between the Branches

There was a sense in the wake o f  the Vienna W orld Conference that states 
had indicated a w illingness to see a more active and reflective Centre for 
H um an Rights. The m om ent was ripe to look at ways to make the Centre 
more relevant to the human rights problem s facing the world. But govern
ments which had come together in Vienna were fully aware o f  the need to 
rationalize the work o f  the Centre and to change some o f  the practices which 
had grow n up over the years. The Centre was at that time divided into five 
branches. These had developed rather haphazardly over the years and it was 
an open secret that the chiefs o f  these branches organized their work so that 
each branch worked in isolation from the others. Inform ation-sharing and 
inter-branch cooperation were unknown, almost forbidden. Not only was this 
extrem ely frustrating for the staff, but the wastage and inefficiency was 
obvious to governments. There was no strategic planning for countries or 
regions -  everything revolved around m andates and meetings. It became 
apparent to those in charge o f  restructuring the Centre that the competitive 
herm etically sealed nature o f  the branches was preventing the human rights 
program m e from realizing its potential. Appeals for cooperation and in for
mation-sharing had failed; it was now time for the branches to be streamlined 
so that the staff were not working in com petition with each other. In the 
w ords o f  A ssistant Secretary-General Ibrahim a Fall, D eputy to the High 
Com m issioner and responsible for the management o f  the Centre, what was 
needed between the branches was ‘interpenetration and interaction’.101

100 For the different tasks and responsibilities which these two high-level officials should 
have see UN Doc. A/49/892, 26 April 1995, Annex II. Article 100 of the UN Charter 
reads: ‘ 1. In the performance of their duties the Secretary-General and the staff shall not 
seek or receive instructions from any Government or from any other authority external to 
the Organization. They shall refrain from any action which might reflect on their position 
as international officials responsible only to the Organization. 2. Each Member of the 
United Nations undertakes to respect the exclusively international character of the 
responsibilities of the Secretary-General and the staff and not to influence them in the dis - 
charge of their responsibilities.’

101 Discussion with NGOs, 22 April 1996.
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As o f April 1996 the design for the new structure o f the Centre is as fo l
lows. Instead o f five branches there will be ju st three. The first, called the 
‘Research and Right to Development Branch,’ 102 will ‘promote and protect’ 
the right to development through analysis, research and support o f  the U N ’s 
activities in the area o f the right to development and in particular will assist 
the High Commissioner in his work on ‘system-wide support for the right to 
developm ent’. The new emphasis on the right to developm ent cam e as a 
result o f a concerted effort by the representatives o f a number o f  developing 
countries at the G eneral A ssem bly .103 In addition, it is to  carry out 
‘substantive research projects on the whole range o f  human rights issues o f 
interest to United Nations human rights bodies’. Already mentioned as future 
projects are: combating racism, integrating concern for the human rights o f 
women into all aspects o f UN activity, the protection o f  children, the rights 
o f indigenous populations, minorities and migrant workers. This branch is to 
help UN human rights bodies engaged in standard-setting activities and will 
provide policy analysis and position papers. It will also take responsibility 
for a docum entation centre and library as well as databases and public 
enquiries. If  personnel are recruited with experience in high-quality policy 
research, this unit prom ises to make a real contribution to the w orld o f 
human rights where publications sometimes tend tow ards the descriptive 
rather than the analytical.104 The treaty bodies and the experts who comprise 
the thematic m echanism s105 have long complained about the lack o f  support 
not only in the sphere o f  logistics but also in the context o f  analytical 
research. This criticism has been echoed in the UN bodies that oversee the 
Centre. They have emphasized that ‘a growing proportion o f  the C entre’s 
staff resources are involved in secretariat servicing at the expense o f  research 
and technical analysis, which is often undertaken by consultants and short 
term -experts’.106 It is hoped that by separating and highlighting research and 
analysis some expertise can be developed without the distraction o f having to 
service meetings and support diplomats.

102 All phrases in quotation marks are from the report of the Secretary-General to the Fifth 
Committee of the General Assembly, ‘Restructuring the Centre for Human Rights’, UN 
Doc. A/C.5/51/71.

103 See GA Res. 50/214 which in paras. 37 and 38 demands a new Branch for the Centre, the 
primary responsibility of which would include the promotion and protection of the right 
to development as well as follow-up by the Secretary-General for the next medium-term 
plan.

104 A welcome departure from this norm has been the recent work of the Special Rapporteur 
on violence against women, Radhika Coomaraswarmy, whose ‘framework for model leg
islation on domestic violence’ together with her annual report to the Commission look at 
the structures of violence and how to respond at the governmental and international lev
els. UN Doc. E/CN.4/1996/53 and Add.2.

105 See below.
106 Recommendations of the ACABQ (Advisory Committee on Administrative and Bud

getary Questions), GAOR, 50th Session, Supplement No. 7 para. VI.5. See also the report 
of the UN’s Internal Oversight Services, UN Doc. A/49/892 paras. 11 and 12.
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The second ‘Support Services B ranch’ is to deal w ith planning and 
preparing meetings o f  the treaty bodies as well as meetings o f  the Com m is
sion and Sub-Commission. They will also process the com plaints which 
come into the UN either through the 1503 procedure or under the complaints 
mechanisms established by the human rights treaties.107

The third ‘Activities and Programm es B ranch’ will be responsible for 
providing advisory services to governments as well as organizing seminars 
and training. W hereas before the restructuring this work was divorced from 
the reporting and m onitoring aspects o f  the Centre’s work, these tasks will 
now all fall under the management o f  the C hief o f  this third branch. There
fore, this unit will also be responsible for the preparation and support for all 
field activities and missions. All the special rapporteurs and working groups 
which deal with violations will also come under this structure. This consoli
dation was controversial in the sense that those working on advisory services 
preferred to keep their relations with governments cordial and felt that being 
associated w ith those working on reporting w ould jeopardize their p ro 
gram m es. But the m ost effective field w ork tends to com bine the two 
approaches,108 and this aspect o f  the restructuring may eventually lead to 
better planning for field operations.

One other aspect o f  the restructuring can be briefly mentioned. A t one 
point there w as to  be a new  internal oversight m echanism  to look at 
‘M anagem ent Planning, M onitoring, Evaluation and Co-ordination’. This 
was in response to a num ber o f  studies, including one by the U N ’s own 
Office o f  Internal Oversight Services.109 The idea would seem to be to eval
uate programmes as they are implemented and provide feedback on how they 
are going so that the upper management can remedy problems quickly. This 
w ould seem an im portant step as part o f  the reluctance o f governments to 
increase funding for the Centre has been due to the fact that little or no eval - 
uation was ever carried out from within. M ost o f the time branches and 
Chiefs would, not surprisingly, talk-up their programmes, emphasizing what 
a positive contribution they were making. To do otherwise could lead to a 
loss o f funds.

By July 1996 there was little evidence that plans for the internal oversight 
unit were going ahead. N or had the restructuring resulted in a commitment to 
developing a professional approach to their operational methodology based

107 Such as the Optional Protocol to the International Covenant on Civil and Political Rights, 
Article 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, Article 14 of the Convention on the Elimination of All Forms 
of Racial Discrimination.

108 See Garcia-Sayan, ‘The Experience of ONUSAL in El Salvador’, in Henkin, supra note 
51, at 38. See also Arakelian, supra note 87, at 5 (on file with the author).

109 UN Doc. A/49/892, 26 April 1995. That report suggested that the ‘programme oversight 
mechanism’ would ‘provide upper-management with regular feedback on programme 
issues warranting immediate attention’ (at para. 39).
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on past mistakes and experience. The problem o f ensuring honest evaluation 
o f  human rights work is not particular to the UN Centre for Human Rights. 
Other human rights bureaucracies have difficulties evaluating their own work 
and the 1990s saw Amnesty International, H um an Rights W atch and the 
International Commission o f  Jurists all take a hard look at their own struc
tures and relevance to the changing face o f human rights work. ‘Lessons 
learned’ units have been established within the U N ’s own D epartm ents o f 
Peace-keeping and Humanitarian Affairs. The difficulty with all such internal 
evaluations is that hardly any space is ever left for a truly independent 
perspective. As long as the critics remain part o f  the bureaucracy such auto- 
evaluation will remain rather tame and ineffective. One should not expect 
individual bureaucrats to cut themselves o ff from  future advancem ent by 
pointing out the flaws in the projects o f colleagues and superiors.

The restructuring process has inevitably led to a sense o f  insecurity and 
low morale. Promises to the staff o f  consultation and participation in the evo
lution o f  the new structure seemed rather hollow as the final plans turned out 
to revolve around existing careers rather than actual needs. A t the same time 
funding has been denied and delayed by the states meeting at the General 
Assembly. M ost o f  the younger staff remain on temporary contracts, often 
not knowing whether they will be employed the following month. In the end 
many staff spend their time job  hunting or manoeuvring into safer positions. 
The ridiculous funding position vis-à-vis field operations such as those in 
Rwanda and Bosnia exacerbates the sense o f  desperation at the Centre. A d 
m inistrative officers spend their tim e draw ing up m onthly contracts for 
dozens o f  staff, while those higher up spend their time begging for funds. No 
one is left to think about, plan and manage the new field operations.

The thematic mechanisms fare little better. The experts who comprise the 
‘m echanism s’ remain constantly scandalized that they are unable to fulfil 
their mandate in a serious way due to the chronic lack o f  personnel and 
resources available to them .110 It is no exaggeration to say that inform ation 
coming in to the ‘special procedures’ involves life and death situations. A 
tim ely fax to a government alerts the authorities that the UN is watching. 
Considering that the budget for these special procedures represents less than 
1 per cent o f  the UN budget,111 one can understand the experts’ frustration 
when they ask:

110 In May 1996 when the Special Rapporteur, Professor Yokota of Japan resigned he was 
reported as stating that it was the lack of resources for his mandate which had forced his 
resignation.

111 Subprogramme 1 (under the old nomenclature) covered all special procedures, the 
Commission’s Working Group to Study Situations which Reveal a Constant Pattern of 
Gross Violations of Human Rights (1503), as well as the conduct of human rights field 
operations in Rwanda, former Yugoslavia and Burundi. It is allocated 61% of the Centre’s 
programme resources: approximately $24 million for 1996-1997 (UN Doc. A/50/6 (Sect.
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How can we allow piles of individual cases to lie unprocessed and unanswered 
because of inexcusably bureaucratic attitudes in administrative and budgetary 
offices of the Secretariat? How can we allow piles of individual cases to lie 
unprocessed and unanswered because of inadequate human resources? If this 
continues, what will be the meaning of the catalogue of standards? 1

The frustration o f  these experts who act ‘part-time on a pro  bono basis’113 is 
m atched by the despair o f  the members o f the treaty bodies. The failure to 
provide expert full-time personnel to assist in the work o f  the treaty bodies 
reinforces the suspicion that no one takes the international legal obligations 
under these treaties very seriously.

Consider this appeal written in 1993 by the Chairman o f  the Committee 
on Economic, Social and Cultural Rights:

The possibility of developing an effective program for the promotion of eco
nomic, social and cultural rights in the context of United Nations activities is 
deeply undermined by the absence of a single official with any particular exper
tise in these rights. Special Rapporteurs, country Rapporteurs, advisory services 
experts, members of treaty bodies, officials of other UN agencies, and non-gov
ernmental experts have not even one person within the Centre to whom they can 
turn for expert advice and assistance in relation to these rights. Similarly the Cen
tre has no meaningful collection of materials, books or documents relating to 
these issues... At present, the Committee on Economic, Social and Cultural Rights 
receives no administrative, legal or other support except [in] the form of the 
preparation of the basic documentation for each of its sessions and the provision 
of the ‘annual’ reports of the World Bank, UNDP, and UNICEF. Alternative 
sources of information have not, in the past, been collected by the Secretariat, 
despite frequent requests that this be done. No serious preliminary analysis of any 
of the reports is undertaken by officials with expertise of knowledge in the mat
ters or countries under review.114

O ther treaty bodies, such as the Human Rights Committee, have individual 
com plaints procedures which promise that the Committee will form a ‘view ’ 
on the complaint. The lack o f  translation facilities and personnel means that 
this Com m ittee now has a backlog o f  cases from individuals in countries 
such as Russia and Ukraine.

21)18 April 1995, the overall budget agreed by the General Assembly for 1996-1997 was 
$2,608,274,000. GA Res. 50/215.

112 Joint declaration of the independent experts responsible for the special procedures for the 
protection of human rights, presented to the Vienna World Conference on Human Rights, 
17 June 1993, reproduced in H R U  (1993) 365-7, at 366.

113 Ibid., at 366.
114 Alston, ‘Economic, Social and Cultural Rights’, in L. Henkin and J.L. Hargrove (eds), 

supra note 24, at 156 and 161; on problems relating to disrespect shown by states parties 
to the human rights treaties and the treaty bodies see Bayefsky, ‘Making the Human 
Rights Treaties Work’, ibid., at 229-95. Complaints by the Chairpersons of the treaty 
bodies relating to the lack of facilities available to them are contained in UN Doc. 
A/49/537.
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The restructuring ought to address the serious shortfalls in the support 
given to the treaty bodies and the experts w ho com prise the special p ro ce 
dures. H ow ever, both these sets o f  experts consider that the restructuring  
threatens the effectiveness o f their work, and the experts from  special p ro ce 
dures have suggested that one assistant be provided to each expert. They fu r
ther appeal: ‘That assistant should be available for a period o f  tim e sufficient 
to guarantee continuity o f  effective servicing.’115

Professional consultants have organized senior m anagem ent retreats to 
reflect on the needs and desires o f  ‘custom ers, ow ners, regulators, partners 
and suppliers, and s t a f f .116 The need for a change o f  ethos is clear to  all. 
(Even if  no tw o s taff share a com m on response to the consu ltan ts’ favourite 
question: w ho are the C entre’s clients?) W hat governm ents, staff, in d ep en 
dent experts and non-governm ental organizations will be w atching for is how  
the hum an and financial resources o f  the Centre are to be divided up after the 
restructuring.

C. Tension over Technical Cooperation

The C en tre’s w ork on ‘Technical C ooperation’ has m ushroom ed over the 
years. In a series o f  resolutions in the 1950s the G eneral A ssem bly au th o 
rized the Secretary-General to render ‘technical assistance’ in: prom oting and 
safeguarding the rights o f  wom en, eradicating discrim ination and the p ro tec 
tion o f  m inorities, and prom oting freedom  o f  inform ation. In 1954 the G e n 
eral A ssem bly consolidated these program m es under the title ‘advisory se r
v ices’, w hich were to be provided following ‘requests’ from  governm en ts .117 
The program m e then covered the w hole field o f  hum an rights and consisted 
o f  prov id ing  assistance in the form  of: ‘adv isory  serv ices o f  ex p e rts ’, 
‘fellow ships and scholarsh ips’ and ‘sem inars’. O ver the years th is activ ity  
was expanded by the Com m ission and consolidated at the Centre for H um an 
Rights to encom pass training courses, and assistance for national institutions

115 Further Promotion and Encouragements of Human Rights and Fundamental Freedoms, 
including the Question of the Programme and Methods of Work of the Commission. Fol
low up to the World Conference on Human Rights, UN Doc. E/CN.4/1997/3 (30 Septem - 
ber 1996), containing the report of a meeting of the special rappor- 
teurs/representatives/experts and chairpersons of working groups of the special proce
dures of the Commission on Human Rights and of the advisory services programme, held 
in Geneva from 28 to 30 May 1996 (at para. 58); see also, Effective Implementation of 
International Instruments on Human Rights, including Reporting Obligations under Inter
national Instruments on Human Rights: Note by the Secretary-General, UN Doc. 
A/51/482 (11 October 1996), containing the report of the seventh meeting of persons 
chairing the human rights treaty bodies, held in Geneva from 16 to 20 September 1996 (at 
paras. 40-3). Both sets of experts complain about insufficient consultation over the 
restructuring.

116 From ‘Information Sheet on Restructuring’, No. 2, June 1996.
117 See G A Res. 729 (VIII) and 730 (VIII) of 23 October 1953, 839 (XI) 17 December 1954, 

926 (X) 14 December 1955.
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to  prom ote and p ro tec t hum an rights. It also involved direct support for 
reg ional hum an rights bodies, such as the A frican C om m ission on H um an 
and P eop les’ R ights, the A rab Institute for H um an R ights and the A frican 
Centre for D em ocracy and H um an Rights S tudies.118

There w ere initially few  requests from  governm ents for advisory services 
and the program m e cam e to  be used by the governm ents sitting on the C om 
m ission  on H um an R ights as a kind o f  ‘second d iv ision ’ for states w ith bad 
hum an rights records. Those states that could m uster enough support were 
spared  the perce ived  ignom iny o f  being discussed  under the agenda item  
concerned  w ith  ‘v iolations o f  hum an righ ts’ and w ere instead  relegated to 
discussion under ‘advisory services’. They w ould not have a ‘special rappor
te u r’ assigned but rather an ‘independent expert’ or a ‘special representative 
o f  the Secretary-G eneral’. In reality, these labels m ade little difference, but 
diplom atic representatives were sim ply concerned w ith image.

F rom  1987 onw ards there has been  a m arked  increase in  the w ork  on 
technical cooperation due to the creation o f  the V oluntary Fund for Technical 
C ooperation. The funds for the year 1995 am ounted to $5,732,383. Since its 
creation  the Fund has received  over $18 m illion. The Fund is adm inistered 
by  a B oard  o f  T rustees, w hich  also advises the H igh C om m issioner as to 
w hether p roposed  projects should be approved. In recent years the m anage
m ent o f  the technical services program m e has had to respond to a num ber o f  
criticism s.

O ne long-standing  criticism  has been that the program m e has failed to 
take into consideration  ongoing w ork by other U N  bo d ies.119 O ther criti
cism s have com e from  the U N ’s ow n Internal O versight Services w hich 
noted in a report ‘the low  level o f  im plem entation o f  approved projects in the 
b iennium  1992-1993’ and identified the follow ing contributory factors: ‘the 
absence o f  adequate expertise for effective form ulation and execution, the 
absence o f  substantive backstopping in term s o f  research and an adequate 
inform ation system , and the noticeable lack o f  adm inistrative know ledge in 
handling technical cooperation p ro jec ts’. 120 The same report also called for 
the regular evaluation o f  projects. In response to these criticism s the Centre 
has started to  develop a m ethodology for carrying out needs assessm ent m is
sions and som e experienced personnel were recruited. Project evaluations are 
now  carried out and m ade available on request.121

118 Details of these and related public information activities can be found in United Nations, 
U nited  N a tio n s A ction  in the F ie ld  o f  H um an  R igh ts (1994), at 345-80.

119 Joinet, ‘Report on the independence of the judiciary and the protection of practicing 
lawyers’, UN Doc. E/CN.4/Sub.2/1991/30.

120 UN Doc. A/49/892 para. 21. See also Amnesty International, U N  A d v iso ry  S erv ices and  
T echn ica l A ssis ta n ce  P rogram  (AI Index: IOR 40/03/94).

121 Evaluations have been carried out for projects in Romania, at the Arab Institute for 
Human Rights in Tunisia, in Burundi and Colombia. ‘Technical cooperation in the field 
of human rights: Report of the Secretary-General’, E/CN.4/90, 20 March 1996, para. 28.
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It has been further argued by a number o f  friendly critics o f  the system 
that technical cooperation should not be offered to governments that have no 
real will to use the inform ation and advice to change their structures and 
practices.122 As technical cooperation expands in response to more and more 
requests from governm ents,123 and as the response becomes more and more 
mingled with the U N ’s development programme, the tendency is to enter into 
a ‘one way dia logue’ w ith governm ents, where governm ents m ake the 
recommendations for what they want out o f the projects. The result is that the 
government is able to point to a UN human rights patina as part o f  a veneer 
o f  respectability without taking real steps to reform the relevant institutions 
and practices. Furthermore, effective monitoring and pressure for change is 
deflected or diluted in the presence o f  the ‘cooperation’ programme.

The problem has been that states have used their adm ission to the adv i
sory services programme to deflect international attention from systematic 
violations o f human rights. Governments have clung to the concept that the 
options o f  advisory services and m onitoring by a rapporteur is a stark 
either/or choice. They kept the issues separate by introducing separate 
agenda items at the Com m ission on H um an Rights and reinforcing the 
structural divisions at the Centre. Haiti, Guatemala, El Salvador and Equato
rial Guinea all enjoyed advisory services rather than the full scrutiny o f  a 
special rapporteur. The situation is now changing as most decisions are taken 
by the Centre and the High Commissioner rather than the Commission.

This is an area which requires strategy and vision from the U N  leader
ship. It is an area rich in potential for tension within the UN system as the 
Centre has to work with programmes such as UNDP, which depend on close 
relations with the relevant government for the execution o f  their in-country

‘Reports on evaluations undertaken are available for reference in the files of the Secre - 
tariat’ (at para. 43).

122 See for example Amnesty International, supra note 120. The report by Joinet, supra note 
119, concluded that ‘advisory services were pointless when rendered to States that did not 
satisfy the conditions of minimal respect for human rights: infrastructure, a clearly and 
regularly affirmed political will, and so on. Quite apart from questions of ethics, such a 
minimum is indispensable if such services are to be effective’ (at para. 290). Joinet also 
referred to the Centre’s ‘Guidelines for project formulation’ and concluded that it was 
clear from this that ‘[technical assistance can not be granted to a country that does not 
satisfy certain condition with regard to respect for minimal standards of human rights’ (at 
para. 292).

123 The countries in which the Centre has activities or from which it is considering requests 
are listed along with a summary of the activity in UN Doc. E/CN.4/1996/90 and has 50 
entries: Albania, Argentina, Armenia, Azerbaijan, Belarus, Benin, Bhutan, Bolivia, 
Burundi, Cambodia, Cameroon, China, Colombia, Costa Rica, Croatia, Egypt, El 
Salvador, Equatorial Guinea, Georgia, Guatemala, Guinea, Haiti, Indonesia, Kuwait, 
Latvia, Lesotho, Malawi, Malta, Mexico, Mongolia, Morocco, Namibia, Nepal, Pakistan, 
Palestine, Panama, Papua New Guinea, Paraguay, Poland, Republic of Moldova, Roma
nia, Rwanda, Sáo Tomé and Principe, Slovakia, Somalia, South Africa, the Former 
Yugoslav Republic of Macedonia, Togo, United Republic of Tanzania, Viet Nam.
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program m es.124 Further tension can be detected in the relationship between 
the High Comm issioner, who approves the programmes, and the Assistant 
Secretary-G eneral for H um an Rights, who is in charge o f  the C entre’s 
implementation o f  these projects.125

H elena Cook has expressed her fears regarding this aspect o f  the High 
Com m issioner’s mandate:

Another of the High Commissioner’s early priorities has been the expansion of 
the advisory services and technical assistance program. As he has pointed out, ‘in 
political terms, technical cooperation is among the activities of the UN human 
rights programme which are least threatening to governments and therefore most 
acceptable’.126 Exactly, and it is precisely for this reason that many governments 
were eager to stress advisory services as a core component of his mandate and 
why this program figured so prominently in the Vienna Declaration and Pro
gramme of Action. The provision of technical assistance is potentially very valu
able, but only where a government is genuinely committed to addressing human 
rights problems and has the capacity to benefit from assistance.127

However, dividing the w orld into those countries which are suitable for tech
nical cooperation and those that are not will lead to double standards and the 
same politicization o f  the programm e that one witnesses at the intergovern
mental debates on hum an rights. It is quite feasible that every country could 
benefit from technical cooperation in the field o f  human rights. This seems to 
be the approach o f  the personnel working to assist governments to establish 
national hum an rights commissions. The expansion o f  technical cooperation 
is only disturbing i f  it fails to  orientate itse lf tow ards lasting structural 
change and becom es sucked into providing governm ent officials w ith a 
stream o f seminars and excuses.

124 UNDP has a network of offices in 115 countries and works with over 150 governments to 
promote ‘higher standards of living, faster and equitable economic growth, and environ
mentally sound development’. Space does not permit an examination of their technical 
cooperation work in the field of human rights. We might mention here the fact that UNDP 
administers and largely funds the United Nations Volunteer (UNV) Programme. In recent 
years UNVs have served as human rights monitors in Rwanda (65 in 1996), Guatemala 
(117 in 1996), Haiti (29 in 1996), Cambodia (5 in 1996). U N V  in H um anitarian R e lie f  
No. 1 January 1996 and U nited N ations Volunteers and  H um an R ig h ts.

125 ‘Report of the Secretary-General’, UN Doc. E/CN.4/1996/90 para. 8.
126 Statement by the High Commissioner at a seminar on Public Awareness and Technical 

Cooperation in the Field of Human Rights, Raoul Wallenberg Institute of Human Rights 
and Humanitarian Law, 26-28 October 1994.

127 Cook, ‘The Role of the High Commissioner for Human Rights: One Step Forward or Two 
Steps Back’, P roceedings o f  the A m erican Society o f  In ternational L aw  (1995) 235-42, at 
238-9. Cook concludes: ‘The UN Centre for Human Rights clearly does not have the nec
essary capacity or resources to expand the advisory services program in the way the High 
Commissioner appears to envisage’ (at 239).
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The important challenges are: first, to ensure that technical cooperation is 
not used to blunt the U N ’s monitoring activities;128 second, to ensure that no 
stigma attaches to enrolling in a technical cooperation programme, so that the 
w idest range o f  countries can benefit from  its possibilities; and third, to 
expand the programme so as to work more closely w ith non-governm ental 
actors at the local level. This means including non-governmental profession
als, em powering local groups, and providing follow-up w ith those same 
people. Follow-up is im portant not only to evaluate progress but also to 
ensure participants’ future safety .129 There are already signs that hum an 
rights organizations in the regions now expect not only to be included in the 
planning and evaluation o f  technical cooperation, but that program m es 
should actually be addressed to them .130

D. Concluding Remarks on the Centre for Human Rights

The Centre for Human Rights has an image problem. Hardly anything has 
ever been written about the Centre, but those who come into contact w ith it 
leave with a fairly homogeneous impression. Governments, non-governm en
tal organizations, the Secretary-General and the rest o f  the U nited N ations 
system  see the Centre as an unhappy place, where squabbles drag on and 
progress is very slow. On arrival at the Centre one is confronted w ith over
crowded offices, corridors lined with forgotten yearbooks, and teams o f  d is 
gruntled interns. One blackboard announced a ‘Draft Convention on the 
Rights o f Interns’ and listed demands such as: salary, food, respect, friend
ship, facilities, telephones, prospects and training. (The Centre has som e
times operated with over a hundred interns and they shoulder a considerable 
amount o f the work.) The restructured Centre is supposed to be a place with 
better lines o f communication, more team work, greater awareness o f  its m is
sion, and a less divisive branch structure. These are fundamental issues and it 
remains to be seen how long it will take before these commitments to change 
will take effect. Steps to tackle the image o f the Centre have been advanced: 
installing a reception area, fixing the human rights logo on the outside doors 
to the UN Centre, and erecting notice-boards with detailed floor p lans.131

128 The Secretary-General’s report is clear on this point: ‘Technical cooperation activities 
including advisory services may be seen as a complement to, but never a substitute for, 
the monitoring and investigation activities of the human rights programme.’ UN Doc. 
E/CN.4/1996/90, para. 29, and see the Commission’s Resolution 1995/53.

129 The points were made by Joinet, supra note 119, at para. 303, in the context of pro - 
grammes for the independence and impartiality of the judiciary, jurors and assessors and 
the independence of lawyers.

130 ‘Les Organizations non-gouvemmentales arabes des Droits de 1’Homme et d’Organisation 
des Nations Unies’, Conference held at the Arab Institute for Human Rights, Hammamet, 
Tunisia, 28-29 June 1996.

131 ‘Information Sheet on Restructuring’, High Commissioner for Human Rights/Centre for 
Human Rights, No. 2, June 1996.
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These concessions to transparency are obviously steps in the right direction. 
The announcement that the Centre will have its own Internet home-page and 
human rights library should also be welcomed. In any other bureaucracy such 
advances would be unremarkable, but at the UN they may signal a w illing
ness on the part o f the Organization to make itself more accountable to peo 
ple outside the diplomatic community. The problem is that, for some, effec
tiveness m ay m ean extra resources for the special rapporteurs on torture and 
violence against women to make visits and write reports. For others (and this 
group includes a large num ber o f  governments) this activity is already too 
invasive and embarrassing and resources should be deployed elsewhere. The 
structure o f  the Centre looks likely to remain an international battleground 
for some time. However, there are pockets o f  expertise at the Centre who 
m ake a real contribution to the worldwide protection o f  human rights. If  the 
restructuring can at least unlock more o f this potential, talent and enthusiasm, 
it will have been a success.

IV. The Secretariat in New York132

A. Tussles over Finance

The previous sections have emphasized some o f  the restraints under which 
the High Comm issioner and Centre operate. A further factor to be considered 
is the fact that certain crucial decisions on resources and appointments are 
taken at the UN Headquarters in New York. The Secretary-General and the 
Controller seem to have a wide margin o f  discretion over what resources to 
assign to hum an rights in the context o f the programme budget implications 
o f  individual resolutions. For example, when the post o f  High Commissioner 
for H um an Rights was created, the note came down to the M em ber States 
that the Secretary-General considered that this required a mere $1,888,000 
for 1994 and 1995. This would provide a salary at the level o f U nder-Secre
tary-General for the H igh Commissioner, two professional staff, three secre
tarial staff and a travel allowance o f only $50,000.133 O f course this estimate 
is supposed to take into account what the M ember States are prepared to pay 
from  the regular budget, but at the tim e it seemed m uch less than the 
principal drafters had in mind.

M ore recently, in the context o f  the 1996 austerity measures, the Secre
tary-General wrote to the General Assembly informing them  that he would 
be unable to  renew  the hum an rights m onitoring m issions in Haiti and 
G uatem ala unless the General Assembly told him  which other programmes

132 This chapter does not include the Division on the Advancement of Women.
133 A/C.3/48/L.87,14 December 1993.
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to cut. H aving reduced the budget by $154 m illion in D ecem ber 1995134 the 
G eneral A ssem bly w as being asked to take the tough decisions about w hat 
m ust be excised. B ut the S ecre tary -G enera l’s real m essage w as fo r the 
U nited States, w hich ow es the U N  $1.5 billion. As stated  above, the H aiti 
and G uatem ala m issions enjoyed considerable po litical support from  the 
U nited States. The Secretary-G eneral seem ed to be saying that failure to pay 
com bined w ith cost cutting m eans that you jeopard ize the program m es you 
like as w ell hurting the bureaucracy you hate .135

B. The Exclusion of Human Rights from the Early-W arning Apparatus

The increasing  em phasis on ‘p reven tive  d ip lo m acy ’136 as a tool for the 
U nited N ations has not yet led to an appreciation o f  the im portance o f  hum an 
rights assessm ents as indicators o f  potential crises. The relevant departm ents 
in N ew  Y ork apparently  do not have the ‘capacity ’ to  process or study the 
hum an rights reports that the U N  itse lf  p ro d u ces .137 The D epartm ents o f  
H um anitarian A ffairs, Political A ffairs, and Peace-keeping O perations have 
developed their ow n m ethods and arrangem ents for policy-m aking, analysis 
and early -w arn ing .138 E ven the ‘fram ew ork for coord ina tion ’ betw een the

134 Economies of $104 million for the biennium 1996-1997 were demanded by Resolution 
50/214 of 23 December 1995 and a further $50 million was also demanded by the 
Assembly for General Service vacancy rate. On 2 April the UN secretariat presented pro - 
posais to cut $250 million (10%) from the 1996-1997 budget.

135 Boutros-Ghali, ‘The U.S. Must Pay its Dues’, New York Times, 8 April 1996, A15. While 
he offers support for the human rights missions, ‘ [i]t would be counterproductive to cut 
off important operations such as democratization in Haiti and the promotion of human 
rights in Guatemala. These operations are precious for the peoples involved. They are also 
success stories.’ He goes on to offer an apocalyptic vision: ‘When the League of Nations 
collapsed, many members were surprised. They did not understand the depth of its prob
lems. Today, the United Nations, created 51 years ago, is in deep trouble. This time 
around, there should be no surprises.’ The US reaction to the threat to the Guatemala 
operation in the Fifth Committee of the General Assembly was that the secretariat had 
made an error and that the Guatemala operation should have been included in the pro - 
posed budget for 1996-1997 UN Press Release GA/AB/3086, 14 December 1995, at 24. 
From the secretariat’s point of view, as long as the legislative bodies do not indicate their 
intention to extend these ad hoc operations the budget can not be built into future plan - 
ning.

136 See Rogier, ‘Espoirs et réalité de la diplomatie préventive’, 14 Le Trimestre du Monde 
(1994) 163-83.

137 The sort of reports which do not get considered are the reports that the Special Rapporteur 
on Summary or Arbitrary Executions published before the recent massacres in Rwanda 
and Burundi and the appeals by the Special Rapporteur on the Human Rights Situation in 
Zaire which preceded the 1996 crisis in Zaire.

138 DPA has a Policy Analysis Team, created in March 1995, consisting of an officer from 
each of the six regional divisions, the Centre for Disarmament Affairs, and the Electoral 
Assistance Division; they meet on a bi-weekly basis. DPKO has established a Policy 
Analysis Unit, restricted to those situations where there is a peace-keeping operation. 
DHA manages the Humanitarian Early Warning System (HEWS), which compiles infor
mation from the UN agencies and their field offices, Member States, non-governmental
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three departm ents has failed to incorporate the hum an rights dim ension on an 
equal footing. The Secretary-G eneral has established his ow n ‘Senior Task 
Force on U nited N ations O perations’ w hich again links the three departm ents 
(D HA , D PA  and D PK O ) and adds his special advisers and the Legal Counsel 
as w ell as the A dm inistrator o f  U NDP. A gain there is no place at the table for 
hum an r ig h ts .139

These arrangem ents have been criticized by the U N ’s ow n Joint In spec
tion  U nit as inadequate. O ne o f  the m ain problem s is that the focus o f  these 
arrangem ents tends tow ards w hat the U N  is already doing in operational 
term s rather than  gathering inform ation in order to  tackle conflict before it 
breaks out. The Inspectors suggest that a task  force should be established in 
o rder to ensure a U N  approach to  conflict prevention and they w ould include 
a w ide range o f  agencies, including the H igh C om m issioner and the Centre 
for H um an R ig h ts .140 The Inspectors point out that ‘[s]ince every event and 
developing  situation  has a cause, early  w arning exercises w ill necessarily  
address “roo t causes’” . T heir p referred  so lution is for the D epartm ent o f  
Political A ffairs to handle such inform ation and activity so that conflict p re 
vention could be tackled even w hen there are no hum anitarian or operational 
im plications. T hey suggest tha t in form ation  from  the U N ’s field  offices 
(including hum an rights m issions) should be channelled system atically to the 
D epartm ent o f  Political A ffairs by using the U nited N ations R esident C o o r
dinators m ore effectively .141

These points m ay seem  obvious, but resistance to such changes will be 
high. R esistance com es both  from  the various U N  chiefs and from  M em ber 
States. O ther parts o f  the U N  will resent losing control over their inform ation 
and the pow er and influence w hich such inform ation brings w ith it. M em ber

organizations and the mass media in order to identify crises with potential humanitarian 
implications. See the reports of the Joint Inspection Unit, ‘Strengthening of the United 
Nations System Capacity for Conflict Prevention’, prepared by H.L. Hernandez and S. 
Kuyama, JIU/REP/95/13, UN Doc. A/50/853, 22 December 1995, paras. 92-5, and ‘The 
involvement of the United Nations system in providing and coordinating humanitarian 
assistance’, prepared by E-I. Daes, JIU/REP/95/9. See also Joint Inspection Unit, 
‘Investigation of the relationship between humanitarian assistance and peace-keeping 
operations’, prepared by F. Mezzalama, JIU/REP/95/6, Geneva 1995.

139 Of course, part of the problem is that the Centre and the High Commissioner have no 
arrangements for policy analysis of impending crises and therefore are considered to bring 
little to the table. It is presumed that the restructuring of the Centre and the new High 
Commissioner for Human Rights will work to remedy this shortcoming. See 
Stavropoulou, ‘Human Rights and “Early Warning” in the United Nations’, 14 NQHR 
(1996)419-33.

140 In addition to DPA it is suggested that such a force comprise in particular: DHA, DPKO, 
Department for Development Support Management Services, Department for Economic 
and Social Information and Policy Analysis, Department for Policy Coordination and Sus - 
tainable Development, UNDP, UNHCR and High Commissioner for Human 
Rights/Centre for Human Rights. ‘Strengthening of the United Nations System Capacity 
for Conflict Prevention’, supra note 137, at para. 116.

141 Ibid., at paras. 127-37.
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States w ill fear a global intelligence hub. H ow ever, such a system  w ould  
provide the ‘m issing link ’ for the beginnings o f  an effective U nited N ations. 
I f  the U N  did m ove tow ards a proper system  o f  inform ation gathering, ana ly 
sis and early  action, there w ould  be a real p rospect o f  p reven ting  gross 
hum an rights violations. The sim plest explanation for the d isjunctive re la 
tionship betw een hum an rights and early-w arning o f  the U N  in N ew  Y ork is 
the fear that M em ber States w ill be less supportive should  they perceive a 
hum an rights agenda.

One o f  the m ain objectives o f  the interaction betw een the Secretary-G en
eral and the M em ber States is to prevent, control and resolve conflicts around 
the world. The D epartm ent o f  Political A ffairs has as one o f  its objectives ‘to 
m onitor political developm ents w orldw ide, so as to provide early w arning o f  
im pending con flic ts’ and to advise the Secretary-G eneral on m easures to  
prevent those co n flic ts .142 Inform ation provided  by the U N  hum an righ ts 
expert bodies w ill reflect sym ptom s o f  im pending crisis. They ought to  be 
useful to diagnose the ailm ent and prescribe the treatm ent. E xpert bodies 
such as the hum an righ ts trea ty  bodies have bu ilt up over the years an 
im pressive understanding o f  the legal and political system s o f  the states p a r
ties to the various hum an rights treaties. U nfortunately, at the present stage o f  
the evolution for the U N  system  there is little or no use o f  this expertise and 
experience by the U N  itself.

C . Human Rights and the Priorities of Peace-Keeping

The D epartm ent o f  P eace-K eeping  O perations has been  responsib le  fo r 
hum an rights units w ithin a num ber o f  d ifferent peace-keeping  operations. 
The developm ent o f  civilian affairs units dealing w ith hum an rights, civilian 
police m onitors as part o f  U N  operations, and com prehensive agreem ents 
w hich dem and hum an rights verification by the U N  have m eant that hum an 
righ ts has becom e an in tegral part o f  peace-keeping . The hum an righ ts 
aspects o f  the U N ’s latest peace-keeping w ork has been exam ined in a n u m 
ber o f  studies and cannot be re-exam ined h e re .143 W hat needs to  be em p h a
sized is that careful a tten tion  to hum an righ ts issues at the tim e o f  the 
creation o f  any U N  field operation can have huge benefits. It is to be hoped 
that the D epartm ent o f  Peace-keeping O perations will follow  the recom m en
dation o f  the U N ’s Joint Inspection U nit report that:

142 Proposed Medium-Term Plan for the Period 1998-2001, UN Doc. A/51/6 (Prog. 1) 8 May 
1996, para. 1.5.

143 See P. La Rose-Edwards, U N  H um an  R igh ts O pera tions (1996), prepared for the Human 
Rights and Justice Division, Canadian Department of Foreign Affairs; A. Henkin (ed.), 
supra note 51; S. Golub, S tren g th en in g  H um an  R ig h ts  M o n ito r in g  M iss io n s (1995) for 
USAID Office of Transition Initiatives; Amnesty International, su p ra  note 51; Human 
Rights Watch, supra note 51.
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A human rights presence should be envisaged parallel to the office of the
Humanitarian Coordinator at the field level; and peace-keeping operations to be
undertaken by the United Nations should have a human rights component taking
into account the mandates established by the Security Council.144

The issue here is that hum an rights are not yet seen as an essential elem ent o f 
peace-keeping. The D epartm ent o f  Peace-keeping O perations are unlikely to 
autom atically  include a hum an rights com ponent in any proposals for peace
keeping operations w hich they put to the Security Council. The D epartm ent 
m ay feel that hum an rights plans could underm ine and confuse the strictly 
‘neu tra l’ role w hich peace-keepers should take on. H um an rights issues can 
w ork  to  com plicate the com prom ises w hich are thought to be a necessary  
part o f  rem aining operational in  the field. D aily deals are struck w ith m ilitary 
com m anders and local officials. H um an rights concerns are not considered to 
be the s tu ff w ith w hich to oil the w heels o f  ‘operationality’. Peace-keeping in 
the 1990s has often  focused on gaining access to areas in order to assist in 
the delivery  o f  hum anitarian  assistance. The im perative o f  access has often 
been heeded at the cost o f  hum an rights accountability.

In other situations hum an rights verification has proved useful in securing 
a successful transition  from  w ar to lasting peace. Skilful w ork by the S ecre
tary-G eneral’s M oderators and the D epartm ent o f  Political A ffairs in the case 
o f  El Salvador resu lted  in the parties signing a hum an rights agreem ent and 
agreeing to com prehensive hum an rights verification by the U nited N ations. 
The San José A greem ent on H um an Rights was signed by the G overnm ent o f  
E l Salvador and the Farabundo M artí para la L iberación N acional (FM LN ) 
on 26 July 1990. It w as signed even before the actual cease-fire w as agreed 
and  p roved  to  be the com m on ground on w hich to  build  the la ter peace 
agreem ents. H um an rights verification w as carried out by a com bination o f  
hum an righ ts experts and civ ilian  police as part o f  w hat becam e a m ulti
d im en sio n a l peace-k eep in g  o pera tion  O N U SA L . The 1990s also  saw  
arrangem ents m ade for hum an rights m onitoring in the context o f  the p eace 
keep ing  operations in  contexts such as N am ibia (1989-1990), C am bodia 
(1992-1993), M ozam bique (1992-1994), L iberia (1993-), A ngola (1995-), 
fo rm er Y ugoslav ia  (1992-). A ll these operations w ere estab lished  by the 
Security  Council and cam e under the auspices o f  the D epartm ent o f  P eace
keeping.

H um an rights advocates have highlighted the fact that com bining hum an 
righ ts and  peace-keep ing  under one um brella  has som etim es m eant that 
hum an rights questions are sidestepped w hen the leadership feels that is n e c 
essary  to  ensure the peace-keeping  stays on tra c k .145 M ore generally  the 
tension betw een hum an rights personnel and peace-keepers can be described

144 Joint Inspection Unit, supra note 138, recommendation 6.
145 Human Rights Watch, supra note 51.
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as a culture clash. On the one hand, m ilitary and police personnel in UN 
operations have been seconded from national forces and have usually devel
oped a certain suspicion and mistrust for human rights monitors. (Sobriquets 
used by m ilitary and police personnel include: ‘Sandalistas’, ‘do nothing 
liberals’ and ‘knuckleheads’). Furthermore, these seasoned military p rofes
sional men have sometimes found it difficult to take seriously the young, 
enthusiastic (and mostly female) civilian hum an rights personnel. On the 
other hand, civilian human rights monitors often bring with them  their own 
misgivings about working in tandem with military and police personnel.

D. Human Rights Field Operations Organized by the Department of 
Political Affairs

The joint UN and OAS civilian mission in Haiti (1993-) and U N  m ission for 
the verification o f human rights in Guatemala (1994-) were both established 
by the UN General Assembly and came under the auspices o f  the Department 
o f  Political Affairs. Again there is scope for tension as the UN continued to 
negotiate peace agreements after the missions started their work. In the case 
o f  Haiti the negotiators have been criticized for failing to consider the in for
mation and analysis produced by the mission at the time o f  their negotiations 
with the military authorities. This critique stems from a sense that the point 
o f  the mission was to ensure reliable information and this inform ation could 
have strengthened the hand o f the UN negotiators.146 N ot only w ould the 
negotiators have been better informed but they had a unique opportunity to 
factor human rights into the agreements which were being fleshed out.

It could be argued that the way to avoid such tensions would be to ensure 
that human rights verification is always autonomous from the political and 
peace-keeping aspects o f the U N ’s work; or that, in any event, hum an rights 
verification should not come under the control o f  either the D epartm ent o f  
Political Affairs or the Departm ent o f  Peace-keeping Operations. It is sug 
gested here that recom partm entalizing human rights in  this way is not the 
solution to these tensions. To remove human rights from the political work o f 
the United Nations would be to set the clock back ten years. U N  depart
ments, programmes and agencies are beginning to look to human rights stan
dards to inform and structure their w ork .147 It would be a retrograde step if  
the assum ption arose that everything to do w ith hum an rights had to be 
controlled by the High Commissioner for Human Rights. The High C om m is
sioner has a mandate to coordinate human rights prom otion and protection

146 Martin, ‘Haiti Mangled Multilateralism’, 95 Foreign P olicy (1994) 72-89, at 87; O’Neill, 
‘Human Rights Monitoring vs Political Expediency: The Experience of the OAS/UN 
Mission in Haiti’, H arvard H um an R ights Journal (1995) 101-28.

147 Alston, ‘Revitalising United Nations Work on Human Rights and Development’, 18 
M elbourne U niversity Law  R eview  (1991) 216-57.
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throughout the U N  system. The O ffice cannot be the coordinator o f  all 
hum an rights w ork at the United Nations. The Office can coordinate with  
other UN bodies tackling human rights issues. I f  parts o f  the UN start to pass 
up opportunities to take a human rights approach, because they see this as the 
exclusive preserve o f  the High Com m issioner for Human Rights, then the 
point o f  having the High Commissioner will have been thwarted.

The High Comm issioner and the Centre for Human Rights may come to 
be in a position to offer advice and may be involved in the implementation o f 
any human rights plan.148 But the onus for ensuring respect for human rights 
in  the im plem entation  o f  UN plans looks likely  to rem ain  w ith the 
Departments o f  Political Affairs and Peace-keeping.

E. Accountability of UN Personnel for Human Rights Abuses

Lastly, we have to m ention the issue o f  violations o f  hum an rights by UN 
personnel, and by peace-keepers in particular. The Canadian authorities 
brought to justice  those Canadian troops that had com m itted torture and 
m urder w hile serving as part o f  the U N  peace-keeping operation in 
Som alia .149 And the public inquiry led to changes in the Canadian Armed 
Forces. However, other issues also arise in this context. The effects o f  the 
U N ’s presence have considerable distorting effects on the social and eco
nom ic conditions in the host country and have even som etim es included 
encouraging child prostitution. Furtherm ore, there have been num erous 
deaths o f  civilians through careless driving by UN personnel. The Secretary- 
G eneral has recently announced that the Office o f  Legal A ffairs ‘has p re 
pared a legal study on the procedures for settling third-party claims associ - 
ated with United Nations peace-keeping operations and the principles o f  lia 
bility o f  the U nited N ations for the activities o f  such operations and their 
personnel’. 150 The question which remains unclear is the nature o f  the b ind
ing legal obligations on UN personnel in the context o f  a peace-keeping 
operation. Since 1992, the Secretary-General has included in status o f  forces 
agreements a clause relating to the applicable international law. For example 
the agreement with the Rwandan government stated:

148 The Vienna Declaration and Programme of Action states at para. 97 of Part II: ‘The 
World Conference on Human Rights, recognizing the important role of human rights 
components in specific arrangements concerning some peace-keeping operations by the 
United Nations, recommends the Secretary-General take into account the reporting, expe - 
rience and capabilities of the Centre for Human Rights and human rights mechanisms, in 
conformity with the Charter of the United Nations.’

149 On these and other incidents see African Rights, Somalia: Human Rights Abuses by 
United Nations Forces (1993).

150 Report of the Secretary-General on the work of the Organization (August 1996), UN Doc. 
A/51/1 para. 117.
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The United Nations shall ensure that UNAMIR shall conduct its operations in 
Rwanda with full respect for the principles and spirit of the general conventions 
applicable to the conduct of military personnel. These international conventions 
include the four Geneva Conventions of 12 August 1949 and their Additional Pro
tocols of 8 June 1977 and the UNESCO Convention of 14 May 1954 on the Pro
tection of Cultural Property in the Event of Armed Conflict.... UNAMIR and the 
Government shall therefore ensure that members of their respective military per
sonnel are fully acquainted with the principles and spirit of the above mentioned 
international instruments. 151

The same obligations are also contained in the model agreement between the 
UN and the troop-contributing states.152 Strictly speaking these agreements 
are only binding in a small number o f  recently established operations;153 but 
it is clear that the UN accepts obligations under the Geneva Conventions as 
customary international law .154 The issue to be addressed in the context o f 
m ainstream ing hum an rights is w hether hum an rights obligations are 
included in the obligations derived from agreements about ‘general conven
tions applicable to the conduct o f military personnel’ and customary interna
tional law.155 This may seem like a legal quibble as the Geneva Conventions 
are usually seen as com prehensive. But the Geneva C onventions do not 
prescribe the appropriate behaviour for policing duties. Because UN peace
keeping personnel are now called on to perform riot control, arrest, detention

151 Quoted by Shraga and Zacklin, ‘The Applicability of International Humanitarian Law to 
United Nations Peace-keeping Operations: Conceptual, Legal and Practical Issues’, in U. 
Palawankar (ed.), Sym posium  on H um anitarian A ction  and  P eace-K eep ing  O perations  
(1994) 39-48, at 45.

152 UN Doc. A/46/185, Annex, para. 28.
153 The question of which international norms bind the UN in law is complex and outside the 

scope of this chapter. For discussion of this topic see Shraga and Zacklin, supra note 151. 
On 10 May 1996 the ICRC President handed to the UN Secretary-General a document 
entitled G uidelines f o r  U N  F orces R egard ing  R espect f o r  In terna tiona l H um anitarian  
Law.

154 The Director of the UN’s Legal Office, Ralph Zacklin and a UN Legal Officer, Daphna 
Shraga have concluded that: ‘The Geneva Conventions which have by now been widely 
recognized as part of customary international law are binding on all States, and, therefore, 
also upon the United Nations, irrespective of any formal accession’, supra note 151, at 47. 
Although they include the traditional disclaimer in their first footnote that these views ‘do 
not necessarily reflect the views of the Office of Legal Affairs or of the United Nations’ 
the reach of customary international law clearly attached to the UN. This has been 
obliquely confirmed by the Secretary-General when he states that, by promulgating and 
disseminating directives for United Nations peace-keeping forces regarding respect for 
international humanitarian law, ‘the United Nations will be complying with its obligation 
under common article 1 of the Geneva Conventions to respect and to ensure respect for 
the principles of international humanitarian law’, (emphasis added). Report on the work 
of the Organization (August 1996) UN Doc. A/51/1 para. 117.

155 It is important that the Convention on the Safety on United Nations and Associated Per
sonnel, GA Res. 49/59, states as part of its savings clauses that: ‘Nothing in this Conven
tion shall affect: (a) the applicability of international humanitarian law and universally 
recognized standards of human rights as contained in international instruments in relation 
to the protection of United Nations operations and United Nations and associated person - 
nel or the responsibility of such personnel to respect such law and standards.’
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and even interrogation functions, exposure to the international humanitarian 
law o f  armed conflict will not be sufficient guidance.

It is suggested that in this context the reference to ‘general conventions’ 
includes human rights conventions. A treaty such as the Convention on the 
R ights o f  the Child has over 186 states parties and m ilitary personnel and 
w ar situations are not excluded from its scope. In fact some obligations 
specifically deal with the rights o f  the child during hostilities. Other conven
tions such as those on discrimination against women and racial discrim ina
tion are clearly relevant, as are the covenants on civil and political rights, and 
economic, social and cultural rights, and the Convention against Torture and 
Other Cruel, Inhuman, or Degrading Treatment or Punishment.

Turning to customary international law it is w orth noting that the Human 
Rights Committee has listed a number o f  acts which constitute violations o f 
custom ary international law: engaging in slavery or torture, subjecting p e r
sons to inhum an or degrading treatment or punishment, arbitrarily depriving 
persons o f  their lives, arbitrarily arresting or detaining persons, denial o f 
freedom  o f thought, conscience and religion, presuming guilt until proven 
innocent, the execution o f  pregnant women or children, permitting the advo
cacy o f  national, racial or religious hatred, denying m inorities the right to 
enjoy their own culture, profess their own religion, or use their own lan 
guage, and denying the right to a fair tria l.156 This list is drawn up in the 
context o f  prohibited reservations to the rights found in the International 
Covenant on Civil and Political Rights. One should add: the right o f refugees 
not to be expelled or returned to the frontiers o f  states where their life or 
freedom would be threatened by persecution (non-refoulement), the right to 
seek asylum, the right to leave and return to one’s country, the right to self- 
determination, the prohibition on summary or arbitrary executions, enforced 
disappearances, deportations or forcible transfers o f  populations, the prohibi
tion on sex discrim ination.157

M ost o f  these norms seem self-evident and it is hard to envisage the UN 
denying their applicability. The issue is really the importance o f  the training 
that is given to UN peace-keepers and civilian police by the UN and by the 
troop-contributing states. Some international criminal justice standards give 
far more detail than the Geneva Conventions’ broad injunctions against m is
treating civ ilians.158 Peace-keepers are likely to be confronted by complex

156 General Comment No. 24, UN Doc. CCPR/C/21/Rev.l/Add.6, 11 November 1994, para. &
157 See generally: O. Schachter International L aw  in Theory and  P ractice (1991) Ch XV; van 

Boven, ‘General Course on Human Rights’, C ollected  Courses o f  the A cadem y o f  E u ro 
p ea n  L aw  (IV-1995) 1-106, at 17 and 23; Simma, ‘International Human Rights and 
General International Law: A Comparative Analysis’, C ollected  Courses o f  the A cadem y  
o f  In terna tiona l L aw  (IV-1995) 153-236; T. Meron, H um an R ights and  H um anitarian  
N orm s as Custom ary L aw  (1989).

158 Such as Principle 9 of the Basic Principles on the Use of Force and Firearms by Law 
Enforcement Officials, which states in part that: ‘In any event, intentional lethal use of
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situations w hich fall short o f  all-out arm ed conflict. The best train ing  w ill 
draw  on peop le’s experience from  the hum an rights sphere and w ill discuss 
hum an rights standards and procedures for riot control and for people under 
all forms o f  detention.

IV. The Vienna-Based Crime Prevention and Criminal 
Justice Division

Everyone is in favour o f  crim e prevention  and crim inal ju stice . The top ic 
attracts less controversy than hum an rights even though the issues are very 
similar. In fact the standards w hich have been adopted in the context o f  the 
U N  Crim e Program m e are at the core o f  international hum an rights p ro te c 
tion. M uch o f  the credit for the elaboration and propagation o f  these s tan 
dards has to  go to  the P rogram m e’s sm all but expert V ienna-based  sec re 
tariat. The follow ing paragraphs draw  on R oger C larke’s w ork  on the P ro 
gram m e’s history, organs and standard-setting procedures.159

The League o f  N ations had been looking at questions relating to  traffic in 
w om en and children and by the 1930s had expanded its field  o f  in terest to 
cover the M inim um  R ules for the T reatm ent o f  Prisoners, d rafted  by  the 
In ternational Penal and Penitentiary  C om m ission. In the first years o f  the 
U nited N ations, a Social Com m ission w as established as w ell as a Secretariat 
unit to  w ork on these issues. By 1951 there w as an extensive list o f  issues 
w hich the Secretariat w ere proposing for inclusion in  the ir p rogram m e o f  
research and s tu d y .160 D espite some resistance to  covering w hat the Soviet 
U nion considered ‘dom estic questions’ the program m e survived and the p ro 
gram m e is currently divided into three sub-program m es.

The first sub-program m e is aim ed at assisting states in  tackling tran sn a
tional crim e. It form ulates m odel trea ties and agreem ents and looks fo r 
m eans to  address issues such as organized crim e, terrorism , environm ental 
offences and com puter crim es. The second sub-program m e aim s at p ro m o t
ing crim inal ju s tice  m anagem ent. The th ird  sub-program m e is a im ed at 
‘fostering progressive crim e prevention and crim inal justice  practice, in line 
w ith U nited N ations standards’. It is this field o f  activity  that has m ade an 
enorm ous con tribu tion  to the developm ent o f  the norm ative fram ew ork  
w hich is the bed-rock o f  hum an rights m onitoring, reporting and advocacy

firearms may only be made when strictly unavoidable to protect life.’ Adopted by the 
Eighth United Nations Crime Congress on the Prevention of Crime and the Treatment of 
Offenders, Havana, (1990), in United Nations, Compilation o f  International Instruments, 
Vol. 1 First Part (1993) 318.

159 R. Clarke, The United Nations Crime Prevention and Criminal Justice Program (1994).
160 Ibid., at 14-15; the issues ranged from juvenile delinquency, through detention on remand, 

to rules for the detention of prisoners and questions of capital punishment and probation.
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around the w orld. Furtherm ore, the standards developed through th is p ro 
gram m e have helped governm ents in designing and im plem enting their laws 
at the national level. A few o f  the standards developed in  this context deserve 
a special m ention.

In 1950 the G eneral A ssem bly authorized the convening every five years 
o f  a U nited  N ations C ongress on the Prevention o f  Crim e and the Treatm ent 
o f  O ffenders. M uch o f  the early discussion w as still inspired  by the recent 
adoption o f  the U niversal D eclaration o f  H um an Rights in 1948. The partic i
pants w ere from  a w ide range o f  backgrounds, including  crim inologists, 
po lice ch iefs and specia lists in  crim inal law  and hum an rights. The first 
C ongress w as held in  1955 in  G eneva and saw the adoption o f  the Standard 
M in im um  R ules fo r the T rea tm en t o f  P risoners. The R ules w ere la ter 
approved by ECO SO C in 1957, and cover standards for the m anner o f  de ten 
tion. The provisions o f  general application cover registration, accom m oda
tion, personal hygiene, clothing and bedding, food, exercise and sport, m ed i
cal services, discipline and punishm ent, instrum ents o f  restraint, inform ation 
and com plaints, contact w ith the outside w orld, books, religion, retention o f  
p risoners’ property, notification o f  death, illness or transfer, rem oval o f  p ris 
oners, institu tional personnel and inspection. In the guiding principles for 
prisoners under sentence it is stated that:

57. Imprisonment and other measures which result in cutting off an offender from 
the outside world are afflictive by the very fact of taking from the person the right 
of self-determination by depriving him of his liberty. Therefore the prison system 
shall not, except as incidental to justifiable segregation or the maintenance of dis
cipline, aggravate the suffering inherent in such a situation.

This early use o f  the pow er o f  the ‘self-determ ination’ concept as som ething 
w hich  is inheren t in  ind iv iduals ra ther than  a call fo r nationhood  is a 
rem inder o f  a tim e w hen in ternational tex ts w ere m ore concerned  w ith  
protecting individual dignity rather than state sovereignty.

E laboration  and p rom ulgation  o f  standards concern ing  the details o f  
detention w ould  be unrem arkable in  itself, but it is clear that the reporting 
procedures w hich developed, and the constant technical assistance offered by 
the secretariat, m eant that by the 1990s m any countries have actually inco r
porated  the rules and standards into their dom estic prison regulations. The 95 
rules not only describe in great detail a ‘m odel system  o f  penal in stitu tion ’, 
but they are to ‘serve to stim ulate a constant endeavour to overcom e practical 
d ifficu lties  in  the w ay o f  th e ir application , in  the know ledge that they 
represent, as a w hole, the m inim um  conditions w hich are accepted as suitable 
by the U nited N ations as a w hole’.

The advantage o f  these detailed rules over the obligations found in the 
hum an rights treaties is tw ofold. F irst, the rules are universal in contrast to 
the treaty  obligations w hich generally  only bind the states parties. Second,
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these ru les are m uch m ore concrete and therefore have g reater p ractical 
im pact. For exam ple, rule 21 dem ands one hour o f  open air exercise daily, 
and rule 39 states that ‘Prisoners shall be kept inform ed regularly o f  the m ore 
im portant item s o f  news by the reading o f  new spapers, periodicals or special 
institu tional publications, by hearing w ireless transm ission ’. The relevan t 
treaty  obligations do not go beyond the exhortation to  trea t detainees w ith 
‘hum anity and w ith respect for the inherent dignity o f  the hum an person ’.161

The F ifth Congress held in 1975, again in G eneva, adopted the D ec la ra 
tion on the Protection o f  A ll Persons from  being Subjected to  Torture and 
O ther Cruel, Inhum an or D egrading Treatm ent (w hich eventually  led to  the 
adoption o f  the C onvention in 1984). It also prepared the Code o f  C onduct 
for Law  Enforcem ent O fficials adopted by the G eneral A ssem bly in  1979. 
The M ilan Congress o f  1985 adopted the Basic Principles on the In d ep en 
dence o f  the Judiciary and the Standard M inim um  Rules for the A dm in istra
tion o f  Justice (The Beijing Rules). In 1990 the H avana C ongress adopted a 
num ber o f  texts including: the Basic P rinciples on the U se o f  Force and 
Firearm s by Law  Enforcem ent Officials, the Basic Principles on the Role o f  
Law yers, and the G uidelines on the Role o f  Prosecutors. In addition to the 
tex ts actually  adopted  at the C ongresses, the secre taria t and  the expert 
‘C om m ittee on C rim e P revention  and C o n tro l’ developed  a num ber o f  
im portant texts w hich w ere eventually  taken up in  EC O SO C  reso lu tions. 
Suffice it to m ention the Safeguards G uaranteeing Protection o f  the R ights o f  
those  F acing  the D eath  P e n a lty ,162 and  the P rin c ip les  on E ffec tiv e  
P reven tion  and  Investig a tio n  o f  E x tra-legal, A rb itra ry  and  Sum m ary  
Executions.163

But at around this tim e the first steps w ere taken to  abolish  the expert 
Com m ittee on Crim e P revention and Control and replace it w ith  a g o v ern 
m ental Com m ission. A ccording to Clarke, the m ain reason articu la ted  for 
this was that ‘the Com m ittee had done excellent work, but the task  w as now  
to  create an organ w ith  m ore po litical c lo u t’. 164 The alternative reason  
behind  the change w as that ‘the C om m ittee had been  either a failure, or 
w orse a m enace that in terfered  too m uch in  w hat sovereign  states w ere 
doing’. 165 ECO SO C created the new  C om m ission in  1992 and now  that 
governm ents have taken control o f  the process the prospects for a continuing 
dynam ic evolution o f the standards in the field o f  hum an rights looks bleak.

Lastly, we m ight m ention one initiative w hich dem onstrates how  this part 
o f  the U N  secretariat continues to produce im portan t quality  w ork  w hile 
avoiding the politics o f  hum an rights. In F ebruary  1994 the secre taria t

161 Article 10 of the International Covenant on Civil and Political Rights; see also Article 7.
162 Approved by ECOSOC in 1984, Res. 1984/50.
163 Recommended by ECOSOC in 1989, Res. 1989/65.
164 R. Clarke, supra note 159, at 42.
165 Ibid.
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produced  a sm all booklet w hich could fit in a police o fficer’s breast pocket 
en titled  U nited  N a tions C rim ina l Ju stice  S tandards f o r  P eace-keep ing  
P olice. This booklet is designed to assist U N  civilian police com ponents in 
their m onitoring o f  the local police. It com bines m any o f  the directives in the 
above-m entioned standards, as w ell as norm s from  the international treaties, 
to  provide a coherent guide to the obligations o f  law -enforcem ent officials 
anyw here in  the w orld. The tapestry  o f  hum an rights obligations now  goes 
beyond the ‘International Bill o f  R igh ts’ o f  the U niversal D eclaration and the 
tw o C ovenants, and includes a p lethora o f  universally  accepted standards. 
The booklet covers: arrest, force and firearm s, trials, victim s, detainees and 
prisoners, to rtu re  and o ther cruel treatm ent, illegal executions, genocide, 
other hum anitarian rules, and refugee protection.

It is som etim es suggested  that the best w ay to im prove hum an rights 
p ro tec tion  is to  avoid  the te rm  ‘hum an r ig h ts’. Som e o f  the expressions 
w hich attract less attention and suspicion are: crim inal justice , good g o v er
nance, tack ling  corruption, the right to  developm ent, securing basic needs, 
supporting civil society, social im pact studies, electoral assistance, respect 
for international hum anitarian law. But to extinguish the hum an rights flam e 
at th is po in t w ould  be short-sighted and w ould deny the revolutionary  and 
popu lar origins o f  the hum an rights m essage. The im portance o f  concepts 
such as governance or the right to developm ent is that they have inserted the 
goal o f  social ju stice  into spheres w hich had ignored this dim ension in their 
work. The challenge m ust now  be for the secretariat, and the H igh C om m is
sioner in  particular, to ensure that an approach based on international rights 
and obligations inform s and contributes to these debates.
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Conclusions and Recommendations

A. Conclusions

In contrast to the enthusiasm  and industry w hich w ent into proclaim ing and 
codifying hum an rights in the early days o f  the UN, raising ‘hum an rig h ts’ 
issues is now  often seen as problem atic. Some o f  the blam e can be attributed 
to  the divided w orld w hich pitted civil and political rights against econom ic 
and social rights in a zero-sum  gam e, w here one set o f  rights w as used  to 
neutralize the other set. Furtherm ore, hum an rights violations w ere taken  up 
selectively to bo lster ideological attacks rather than  to  rem edy the harm  
being caused. The lasting im pression has been that hum an rights issues are 
too ‘politic ized’. The U N  Secretary-G eneral becam e w ary o f  anything to do 
w ith hum an rights and the D ivision (as it then w as) was m oved in 1974 from  
U N  H eadquarters in N ew  Y ork to the U N  O ffice in G eneva. The result w as 
that the Centre becam e sidelined from  developm ents at U N  headquarters in 
N ew  York.

Intergovernm ental protection o f  hum an rights w ill alw ays be problem atic. 
Foreign m inistries w ill always have to balance the trade and security interests 
o f  their people against the protection o f  individuals under the ju risd ic tion  o f  
fellow  states. But even i f  the Secretary-General and the rest o f  the secretariat 
are a ‘principal o rgan’ o f  the U nited  N ations, itse lf  an intergovernm ental 
organization, they  need not adopt the sam e attitudes as governm ents to 
hum an rights issues. The U N  C harter states in its first A rticle that prom oting 
and encouraging respect for hum an rights is a purpose o f  the U nited N ations, 
and A rticle 100 forbids s ta ff  from  rece iv ing  instruc tions from  M em ber 
States. Forty-eight years after the signing o f  the C harter over 180 states 
adopted the V ienna D eclaration and Program m e o f  A ction, w hich  referred  
back to the purposes and principles o f  the U nited N ations and asserted  that 
‘the prom otion and protection o f  all hum an rights is a legitim ate concern o f  
the international com m unity’. This phrasing appears again in the m andate o f  
the H igh C om m issioner for H um an Rights and suggests that these legitimate 
c o n c e rn s  should  be vo iced  th rough  an independen t vo ice. The H igh  
Com m issioner has announced that he is trying to ‘im plem ent a new  m eth o d 
ology for hum an rights work, through dialogue and persuasion’. A nd that this 
is to com plem ent the ‘other actions or m echanism s used in the past by the 
U nited N ations’. 166 Q uiet d ip lom acy is the p referred  m ethod  fo r m any 
governm ents w hen im plem enting their hum an rights foreign policy. B ut the 
role o f  the secretariat is to com plem ent w hat governm ents do.

This course has presented the secretariat as held in place by  a series o f  
tensions w hich explain the restraints w hich m em bers o f  the secretariat labour

166 Press briefing New York, 15 May 1996.



Mainstreaming Human Rights at the United Nations 229

under. I f  we step outside the U N ’s glass tow er in N ew  Y ork and the palatial 
bu ild ings in  G eneva, we are confron ted  w ith  elem ents w hich  buffe t all 
aspects o f  the U N ’s work. These external forces have been recently described 
by B outros-G hali: ‘As the 21st century approaches, the p lanet is in the grip 
o f  tw o, vast, opposing  forces: g loba liza tion  and  frag m en ta tio n .’ 167 He 
explains that g lobalization is leading to  a w orld w here ‘national boundaries 
are less im portan t’ and com m unication technologies are pressuring in s titu 
tions that are ill-equipped  to  respond. O n the other hand, ‘rising insecurity  
and unm et needs are leading people everyw here to  seek  refuge in  sm aller 
g ro u p s’. W hile both  sets o f  forces also have positive effects, the harm  that 
they prom ise presents another set o f  challenges for the U nited  N ations. The 
Secretary-G eneral has identified a num ber o f  leadership roles that need to be 
undertaken. O ne o f  these relates to the need to raise the consciousness o f  the 
w orld  w ith  regard  to  the fact that the m arket econom y, the engine o f  the 
g lobaliza tion  m ovem ent, is d riv ing large num bers o f  people ‘in to  deeper 
p o verty  and d esp a ir’. He also  advocates a ro le fo r in ternational law  to 
address the new  global problem s. W ith regard  to  fragm entation, he sees a 
role for preventive d iplom acy through fact-finding, early w arning and p re 
ventive deploym ent in order to ‘resolve problem s before they result in  w ar’. 
H e also  sees a ro le fo r the Secretary-G eneral to ‘take a public s tan d ’ on 
‘orphan conflic ts’ and to call the w orld ’s attention to the killing and devasta
tion  o f  thousands o f  lives. These suggestions are o f  interest in  the field o f  
hum an rights w here the H igh C om m issioner and the Centre are facing the 
consequences o f  the sam e forces. The forces o f  g lobalization have strained 
governm ents’ ability to respect their obligations under the treaties such as the 
C ovenant on Econom ic, Social and Cultural Rights. The im perative o f  ta c k 
ling the im pact o f  the policies o f  the international financial institutions was 
dealt w ith above. The hum an rights program m e will also have to  rise to the 
challenge o f  globalization and reach out to different sectors i f  it is going to 
effectively  tack le the obstacles to  the enjoym ent o f  all hum an rights. The 
effects o f  fragm entation have been evident throughout this study. The resort 
to  v iolence against civilian populations, together w ith the dissipation o f  the 
spheres o f  in fluence, have opened  up expecta tions o f  a hum an righ ts 
response in  the field. The H igh C om m issioner has tried  to respond to  this 
challenge. But, as we have seen, little support has been forthcom ing to help 
establish a w ell-prepared and effective field presence.

A them e o f  th is chapter has been that, under the current arrangem ents, 
one has to  rem em ber that the hum an rights program m e rem ains hostage to 
the good-w ill o f  those states that control the purse strings. O perating outside 
these dynam ics are the forces o f  g lobalization and fragm entation. They are 
feeding o ff  each other to produce a clim ate w here states are less and less in

167 ‘Global Leadership after the Cold War’, Foreign Affairs (1996) 86-98, at 87.
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control o f  the global agenda. The paradox is that rather than further w eaken 
ing the role o f  the U nited  N ations these w orld-w ide forces m ay actually  
throw  up new  opportunities to  build  an independent ro le fo r the U n ited  
N ations. In some w ays the U nited N ations is the obvious forum  for tackling 
the issues affecting the peoples o f  the world. The series o f  w orld conferences 
(on the environm ent, population, hum an rights, poverty, w om en and urban 
housing) that characterized the U N ’s w ork in the first h a lf  o f  the 1990s did 
m ore than highlight em erging or ignored issues; they actually  strengthened 
different interest groups and m ovem ents and prom oted greater participation 
in various levels o f  policy m aking. The peoples o f  the U nited  N ations w hose 
nam e is invoked in the opening words o f  the Charter now  need the U N  m ore 
than ever. The challenge for the secretariat is to assert its independence and 
selflessly respond to their needs at a tim e w hen governm ents are becom ing 
increasingly inward-looking.

For B outros-G hali the bedrock  o f  the S ecretary -G eneral’s and s ta f f s  
w ork is independence  . 168 One conclusion o f  this chapter has been that, even 
i f  the secretariat and the Secretary-General do som etim es achieve a degree o f  
independence in their drive to find solutions to political issues, hum an rights 
issues have usually been left behind or forced to take a back seat.

B. Recommendations

The U nited  N ations arrangem ents for rapid response in  the face o f  a life- 
threatening crisis are clearly inadequate. Part o f  the problem  w ith  the current 
arrangem ents is that the U N  secretariat is hostage to the w him s o f  pow erful 
M em ber States who are not prepared to take risks w ith their nationals abroad. 
A properly  trained  m ultinational U N  volunteer rapid  response force could 
operate to  save lives w here nations are unw illing  to act. A dep loym ent 
against the w ishes o f  the sovereign governm ent in the territo ry  concerned 
w ould still require the authorization o f  the Security Council, but th is force 
w ould be one o f  real U N  servants rather than one that rem ains loyal to m ajor 
powers.

G reater distinction is needed betw een tw o different types o f  envoys sent 
on U N  m issions. V isits by envoys and the H igh C om m issioner should not be 
confused w ith hum an rights fact-finding m issions. The obfuscation  o f  this 
distinction risks allow ing governm ents to avoid hum an rights scrutiny under 
cover o f  cooperation w ith the UN. Political negotiations and hum an rights 
reporting need a dialogical relationship so that they inform  each other. P o liti
cal p ressure needs to be inform ed by hum an righ ts considera tions; and 
hum an rights vio lations need to  be publicly  raised  and fo llow ed up w ith 
political pressure. But these tw o facets o f  the secretariat’s w ork should not be

168 Address on staff day, 13 September 1996, SG/SM/96/205.
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considered  equal partners. In ternational hum an rights law  w ill som etim es 
proscribe certain  actions. A ttention to hum an rights not only ensures d ec i
sions w hich are better inform ed, it also ensures their legality.

G reater receptiveness needs to be dem onstrated by the N ew  Y ork-based 
secretariat to  the u tility  and im portance o f  using hum an rights law  to s tru c
ture and assist their political work. Proper references to  hum an rights should 
not be seen as troublesom e -  but rather as central to any m eaningful attem pts 
to  bu ild  lasting  solutions to  to d a y ’s problem s. A ll parts o f  the secretariat 
need  to recognize that the ‘prom otion and protection o f  all hum an rights is a 
leg itim ate concern  o f  the in ternational com m unity ’. R aising hum an rights 
issues can be done in a num ber o f  ways, but to  brush them  under the carpet is 
a dereliction o f  duty.

E xam ples have been  g iven above o f  how  various parts o f  the U N  are 
faced w ith  hum an rights issues as part o f  their program m es. It has been su g 
gested  that in order to really  relate hum an rights to  the U N ’s w ork in  a sy s
tem -w ide fash ion  U N  centre w ould  need to  m ove to U N  H eadquarters in 
N ew  Y o rk .169 O pposition  to  such a m ove w ill com e from  m any different 
quarters. Fears w ill be raised that m oving hum an rights to  N ew  Y ork w ould 
encourage the Security Council to  interfere w here it w ould not otherw ise do 
so. In fact such a m ove w ould ensure that the Security Council and the U N ’s 
political envoys are better inform ed, but it is very unlikely  to produce any 
Security C ouncil nterventions w hich w ould not happen anyw ay. O thers w ill 
object that a m ove to  N ew  Y ork w ould ‘po litic ize’ the U N ’s hum an rights 
program m e. The U N  C om m ission on H um an Rights is already politicized. 
W hat is needed is political pressure to im plem ent the recom m endations and 
conclusions o f  the expert bodies. A m ove to  N ew  Y ork could give m uch 
greater exposure to the findings o f  the treaty bodies and experts o f  the special 
procedures. A m ove to  N ew  Y ork could have the biggest im pact on the w ork 
o f  program m es and funds such as the U N  D evelopm ent Program m e (UNDP) 
and  the U N  C h ild ren ’s Fund (U N IC E F ).170 These agencies have already 
started to look at hum an rights instrum ents as tools for generating indicators 
in  the fields o f  hum an developm ent and ch ild ren’s welfare. Lastly, the p re s 
ence o f  the Centre at U N  H eadquarters in N ew  Y ork m ight present an o ppo r
tunity  to adjust the program m es o f  the W orld B ank in W ashington so that 
the ir p ro jects becom e m ore sensitive to U N  standards on econom ic, social 
and cultural rights.

169 This suggestion was made by the former Director of the Division for Human Rights; see 
van Boven, supra note 4, at 561 and 578.

170 The Centre and UNICEF entered into an agreement on 27 January 1994 for joint promo
tion of the rights of the child. A memorandum of understanding between the High 
Commissioner for Human Rights and UNESCO has been adopted, but as of November 
1996, no final memoranda existed with regard to UNDP and UNHCR.
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A ny m ove to  N ew  Y ork w ill be controversial and d iscussion  o f  the 
advantages and disadvantages could last for years. It is presented here m erely 
to  h ig h lig h t the d is tance  w h ich  rem ains be tw een  the  h um an  rig h ts  
program m e and the rest o f  the U N ’s activity. In any event, at som e po in t 
steps should  be taken  to  base in  N ew  Y ork  the part o f  the  C e n tre ’s 
program m e w hich adm inisters hum an rights field  operations. F ield  opera- 
tions in  p laces such  as R w anda, B urund i, P a lestin e  and  the fo rm er 
Y ugoslavia w ould then be able to draw  on the facilities in N ew  Y ork w hich 
already exist. O ver the years the F ield A dm inistration and Logistics D ivision 
(FA LD ) and the D epartm ents o f  Political A ffairs and Peace-keeping  have 
am assed considerable experience w ith  regard to  the logistics and m an ag e
m ent o f  deploym ent for field operations. Basing a small group o f  p ro fession 
als w ithin the D epartm ent o f  Political A ffairs w ould increase the p ro fession 
alism  o f  the H igh C om m issioner’s field operations and could enhance their 
effectiveness.171 This recom m endation assum es that som e solution w ill be 
found to the deadlock over how  to fund hum an rights field operations.172

171 In a detailed examination of the effectiveness of the new peace-keeping operations, 
Steven Ratner comes to the conclusion that ‘human rights elude integration into the 
design of missions’. He compares the success of electoral concerns and economic devel
opment issues and suggests that these succeed due to the presence in New York of the 
Electoral Assistance Unit and UNDP; see S. Ratner, The New UN Peacekeeping (1995), 
at 221. Ratner acknowledges the option of transferring the whole Centre to New York but 
admits that this ‘would disrupt the UN’s relations with its genial Swiss hosts as well as 
the lives of the Centre’s staff and proposes moving the personnel currently working in 
the Centre’s Advisory Services, Technical Assistance and Information Branch to New 
York. The point is that whoever is transferred would not carry out their work as before 
but would work with the rest of the UN system to give the benefit of their experience. In 
this way the UN would not be constantly reinventing the wheel as its operations move 
from Central America to Cambodia to Central Africa to the former Yugoslavia. This does 
not imply more human rights mandates and greater UN interference as the parties agree to 
human rights supervision during the peace negotiations (El Salvador, Guatemala, 
Cambodia, and Bosnia and Herzegovina are all examples); what it means is that the UN’s 
response is serious and effective. One final point could be made in this context: as long as 
the human rights personnel are not part of the integrated response authorized by one of 
the principal organs they risk falling outside the protection of the new Convention on the 
Safety of UN and Associated Personnel (Annexed to GA Res. 49/59, adopted 9 December 
1994), thus reinforcing the impression that human rights work is to be taken less seriously 
than political or peace-keeping work. Worst of all, it may give the impression that UN 
human rights field officers can be attacked with impunity. For suggestions as to how to 
move forward to reinforce the legal protection of human rights workers through the 
development of customary international law see Reisman ‘Human Rights Workers as 
Internationally Protected Persons’, in G. Alfredsson and P. Macalister-Smith, The Living 
Law o f Nations (1996) 391-7.

172 The sums involved are relatively small. Some national lotteries have a weekly income 
which is more than the total sum that the High Commissioner has estimated he needs to 
keep operations running for a year in Rwanda, Burundi and the former Yugoslavia ($25 
million). The High Commissioner’s voluntary funds are already open to individual contri - 
butions. Perhaps one solution would be to raise funds through greater outreach to indi - 
viduals. The International Federation of Red Cross and Red Crescent Societies organizes 
a cyberspace lottery to raise iunds and interest in its activities.
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Lastly, part o f  the C entre’s strategy for hum an rights prom otion has been 
to  ta lk  o f  the need to generate a ‘culture o f  hum an righ ts’ in countries around 
the w orld. This m essage will ring hollow  as long as the Centre itse lf rem ains 
im bued w ith insecurity, suspicion, tension and non-com m unication. The low  
m orale and sense o f  futility m ean that talented people often leave before they 
have fully  contributed, and those s ta ff  that rem ain have to  endure a w ork 
environm ent po llu ted  w ith  rivalry  and suspicion. It is w ell know n that big 
bureaucracies often operate so as to p it s ta ff against each other and alienate 
them  from  the real issues. But in the field o f  hum an rights one should hope 
fo r som ething better. The leadership  o f  the Centre have to address the fact 
that their w orkforce labours under a cloud. They are losing m otivation and a 
sense o f  purpose; and som etim es they are losing their faith that hum an rights 
m ean anything m ore than the nam e given to a bureaucratic battleground. I f  
the U N  leadership are serious about hum an rights they have to  act to re ju v e
nate the Centre, give the s ta ff  a sense o f  purpose, and carve out a dynam ic 
and  effective operation in  w hich all s ta ff are com m itted to the values at the 
core o f  the hum an rights m essage.
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