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I. Divergent Models

A. Economics and Politics

5

The European Union as we know it today has economic roots.1 But its exis
tence and survival as a political entity depend on something more profound. 
The importance of the secondary political and cultural elements has been 
encapsulated by Richard Munch, who tells us that:

Europe is moving closer together economically under the leadership of the Euro
pean Union because, on the one hand, the European states are hoping for 
increased economic prosperity as a result and because, on the other hand, they see 
themselves increasingly challenged by competition with the USA and Japan. 
However, this does not immediately imply that the Member States of the Euro
pean Union are moving unavoidably toward a new European nation-state. Other 
forces have to be at work, ones which go beyond external economic competition 
and internal economic attraction, if a unit is to be created which is more than 
simply an association of sovereign states with complementary economic interests. 
If the European Union follows the path of the individual nation-states, it will have 
to undergo homogenization processes in terms of the emergence of a leading lan
guage [and] the development of a leading culture.2

Munch goes on to identify four levels of the integration process taking place 
in the construction of the European Union. These are: (1) economic produc
tion and consumption; (2) political decision-making; (3) bonds of solidarity, 
and (4) cultural identity, i.e., ‘seeing oneself as a European with a European 
world view and way of life’.

For Munch, solidarity bonds imply ‘the emergence of a European unit of 
mutual solidarity amongst people who share a sense of belonging together’. 
Cultural integration means ‘building a cultural identity in terms of a shared 
view of what Europeans have in common, and what makes them distinct 
from non-Europeans’. We might further define these characteristics in terms 
of nationhood; equally, we might see them as a central ingredient of the 
concept of citizenship. In the lectures which follow, I shall be arguing that 
political decision-making and bonds of solidarity and cultural identity are 
closely interlinked. I shall want to argue that political citizenship is an inte - 
gral and central part of cultural identity and that, without input into political 
decision-making, bonds of solidarity cannot develop. On the other hand, I 
shall argue that citizenship and strong political machinery cannot develop in 
the absence of bonds of solidarity dependent on cultural identity. It is this 
paradox that, as an aftermath of the unsuccessful Maastricht Treaty and in

1 A. Milward, The European Rescue o f the Nation State (1992).
2 Munch, ‘Between Nation-State, Regionalism and World Society: The European Integra - 

tion Process’, 34 JCMS( 1996) 379, at 384-5.
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the face of arguments for widening the geographical spread of the Union, EU 
constitutional law has to resolve.

B. Law and Politics

A commonly held view of the European enterprise is to the effect that the 
political side has been a failure but the legal and judicial side has been an 
undoubted success. Politicians and the political process, in other words, are 
responsible for the fragmentation and factions culminating in the Maastricht 
Treaty of European Union, whereas the legal process represents a model of a 
quiet and painless journey towards a successfully integrated ‘new legal 
order’.

It is an essential premise of these lectures that such a neat line between 
law and politics cannot be drawn. Just as constitutional law could irrever
ently be described as the output of politics, so politics must inevitably be 
conducted within the structuring framework of constitutional law. To criti
cize the sterility of EU politics must therefore inevitably reflect upon its 
constitutional law. Law and politics in the EU have in fact followed very 
similar paths over a time span, an evolution mirrored, I suggest, in the devel - 
opment of legal scholarship.

Daniela Obradovic describes the development of the European political 
project as having taken the following course:

Originally established as an elitist project, for many decades European integration 
failed to raise the basic question of its policy legitimacy. Since European integra
tion has always been an affair of the elites, both political and business, they have 
relied on persuading the mass public that the European venture is a good idea. As 
long as people did not perceive themselves as being directly affected by European 
decisions, they were willing to ‘go along’ uncritically with elite decisions.3

An exactly similar development has been charted in EC law and legal schol - 
arship.4 At first doctrine was descriptive rather than critical. A narrow focus 
on the Court of Justice meant that, in documenting the evolution of EC 
constitutional law, lawyers tended to place the Court at the centre of 
‘constitution-building’ -  an emphasis mistaken in terms of democracy but 
naturally encouraged by the Court, concerned in the eyes of some commenta
tors to establish a role for itself as a federal constitutional court.3 It is not

3 Obradovic, ‘Policy Legitimacy and the European Union’, 34 JCMS (1996) 191, at 192.
4 Shaw, ‘European Union Legal Studies in Crisis? Towards a New Dynamic’, 16 OJLS 

(1996) 231.
5 See, e.g., Weiler, ‘Eurocracy and Distrust: Some Questions Concerning the Role of the 

European Court of Justice in the Protection of Fundamental Human Rights within the 
Legal Order of the European Community’, 61 Washington Law Review (1986) 1103; 
Jacobs, ‘Is the Court of Justice of the European Communities a Constitutional Court?’, in 
D. Curtin and D. O’Keeffe (eds), Constitutional Adjudication in European Community
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news that the Court was unashamedly integrationist. Indeed, integrationism 
was once described as a ‘genetic code transmitted to the Court by the found
ing fathers’.6 Accepted by the Court, integrationism went virtually unques
tioned by legal commentators ‘acolytes’, -  in Shapiro’s famous metaphor7 -  
who saw their role partly as the circulation of information about EC law, 
partly, perhaps as a joint venture in which both were participants.8 But then, 
as Shapiro went on to remind us, lawyers tend to prefer their public law 
without politics.9 Unquestioned by the Court, integrationism was in key with 
the current political climate and went largely unchallenged by the legal and 
academic establishments.10

In reality, whatever the successes of EU economic law, EU public law 
and constitutional dialogue both remained lopsided and somewhat underde
veloped. Indeed, the objectives of the constitutional settlement still today 
possess an economic orientation. They are not, as lawyers like to think or 
pretend, ‘neutral’, but overtly political in nature; too closely linked to the 
individualistic economic ideology which motors the Single Market.11 The 
celebrated ‘four freedoms’ add up, in other words, to a single freedom of 
unrestricted trade.

But this divine ordering is no longer accepted by legal commentators and 
the one-sided EU vision of rights -  indeed, the question of its commitment to 
a rights-based legal order at all -  has come squarely on to the agenda.12 
Thoughtful studies of citizenship have become the basis for thoughtful and 
widespread debate concerning the place of citizenship in the EU settle
ment.13 It is healthy that, as lawyers, we should participate in this debate. As

and National Law (1992); Rinze ‘The Role of the European Court of Justice as a Federal 
Constitutional Court’, Public Law (1993) 426.

6 Mancini and Keeling, ‘Democracy and the European Court of Justice’, 57 MLR (1994) 
175, at 186.

7 Shapiro, ‘Comparative Law and Comparative Politics’, 53 S. California Law Review 
(1980) 537.

8 For the career structure supporting this bias, see Schepel and Wesseling, ‘The Legal 
Community: Judges, Lawyers, Officials and Clerks in the Writing of Europe’, 3 E U  
(1997) 165. For a notable exception to the prevailing contemporary tone, see H. 
Rasmussen, On Law and Policy in the Court o f Justice (1986).

9 Supra, note 7.
10 Wallace and Smith, ‘Democracy or Technocracy? European Integration and the Problem 

of Popular Consent’, 18 W. European Politics (1995) 137.
11 Mestmacker, ‘On the Legitimacy of European Law’, 58 RabelsZ (1994) 617; Seidel, 

‘Constitutional Aspects of the Economic and Monetary Union’, and Streit and Mussler, 
‘The Economic Constitution of the European Community: “From Rome to Maastricht’” , 
both in F. Snyder (ed.), Constitutional Dimensions o f European Economic Integration 
(1996).

12 E.g., Coppel and O’Neill, ‘The European Court of Justice: Taking Rights Seriously’, 12 
Legal Studies (1992) 221; de Burca, ‘The Language of Rights and European Integration’, 
in J. Shaw and G. More (eds), New Legal Dynamics o f European Union (1995).

13 E.g., Preuss, ‘Problems of a Concept of European Citizenship’, 1 E U  (1995) 267; S. 
O’Leary, European Union Citizenship: The Options for Reform (1996); Shaw, ‘The Many 
Pasts and Futures of Citizenship in the European Union’, 22 EL Rev. (1997) 554.
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lawyers, however, we need to go further and question the notion of a legal 
citizenship defined in terms of a right to litigate.14 We need to think more 
closely about the democratic credentials of the ECJ’s ‘citizen enforcement’ 
ideology and question Judge Mancini’s view of the Court as an ally of 
democracy. Is not Law’s vision of the European project elitist rather than 
democratic?

In these lectures, I shall argue that these are not matters to be reserved for 
politicians and the European elite. They are central to a healthy system of EU 
constitutional law,15 the development of which lies partly in the hands of 
lawyers. Crossing the traditional politics/law boundary, I shall go on to sug
gest that the apparent strength of the legal order is leading to its enlistment as 
a surrogate political process.16 Techniques of group litigation which parallel 
the work of lobbyists in the political process are well under way at European 
level.17 Do they contribute to democracy or to the democratic deficit?

The political development of the EU fits squarely inside Hirschman’s 
celebrated imagery of citizen participation: ‘Exit, Voice and Loyalty’.18 In 
the first phase, commonly known as the phase of ‘nominal’ or ‘implicit’ 
consent, the citizens were content to be loyal. More cynically perhaps, they 
did not question the choices of the elite; except when their interests were 
directly touched, they paid little attention to what was happening at European 
level. Now, in a second phase, the citizens are demanding a voice. The lesson 
of Maastricht is that, if they are not satisfied on this point, Exit remains a 
very real possibility.

C. Integrationism/Elitism v. Pluralism/Democracy

As a linear explanation of the historical evolution of democratic insitutions in 
the EU, the picture sketched above by Obradovic has been challenged. Craig 
argues, for example, that tension has existed from the outset in the Commu
nity between elitism and a contrasting ‘republican model of political authori
ty’. 19 I find this questionable and, in any event, Obradovic is impeccable as a 
statement of present intention. The ‘crisis of legitimacy’ which has replaced 
the ‘democratic deficit’ as a focus of public debate is generally agreed to date

14 Szyszczak, ‘Making Europe More Relevant to its Citizens’, 21 EL Rev. (1996) 351.
15 Curtin, ‘Betwixt and Between: Democracy and Transparency in the Governance of the 

European Union’, in D. Winter et al., Reforming the Treaty on European Union - The 
Legal Debate (1996).

16 C. Harlow and R. Rawlings, Pressure through Law (1992).
17 Harlow, ‘Towards a Theory of Access for the European Court of Justice’ 12 YEL (1992) 

213.
18 A. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organisations 

and States (1970).
19 Craig, ‘Democracy and Rule-making Within the EC: An Empirical and Normative 

Assessment’, 3 E U  (1997) 105.
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to the Maastricht Treaty of European Union (TEU) and to have escalated 
thereafter, an interpretation receiving some support from the tone of papers 
prepared for the 1996 IGC. De Burca identifies four themes running through 
these papers: legitimacy, democracy, subsidiarity and openness, and 
transparency.20 She notes that, ‘of the four legitimacy-related themes 
addressed in the primary sources, that of democracy produces the largest, 
most varied set of proposals’.

Since they originate with the European institutions, it is not surprising to 
find these proposals largely conceived at EU level: for example, the peren
nial panacea of an increased role for the European Parliament (EP), to which 
I shall return in the third lecture; or of increasing the Commission’s account
ability to the EP. Both developments were statal in character, in the sense 
that they make the Commission look more like a national government and 
the EP more like a national Parliament. Thus they might also be described as 
‘integrationist’, inviting explanations of the EU in terms of a federal state.21 
Yet this is a state without a federal constitution and more particularly without 
the classic demarcation of state and federal powers which are the hallmark of 
federal government. Perhaps our federal future is one in which the Member 
States will be eliminated, with regions in direct relationship with Brussels? 
The increased powers and remit for the Committee of the Regions are mea
sures which could certainly enhance citizen input. But would they carry sub - 
sidiarity too far? And are they a marker, pointing to a ‘Europe of the 
Regions’? So long as we do not know where we are headed, such develop
ments are likely to increase the fear of integration, rather than, as we might 
expect, to allay fears.

If these proposals pass too lightly over constitutional problems, none 
really deals either with the central dilemma for modem society of efficiency 
versus democracy. Munch speaks of:

endangering th[e] Europe-wide capacity for decision-making by extending the 
democratic right to participate -  a capacity for which the political union was sup
posed to be formed in the first place and which can only be legitimate, however, 
if democracy is correspondingly expanded.22

The problem is of course that no one really knows how to resolve or, perhaps 
more accurately, to balance the tension between democracy-oriented values 
and efficiency.

Let us end this introductory lecture by briefly considering two models of 
governance, chosen with a view to exemplifying the two divergent trends.

20 De Burca, ‘The Quest for Legitimacy in the European Union’ 59 MLR (1996) 349, at 361.
21 See Lenaerts, ‘Constitutionalism and the Many Faces of Federalism’, AJCL (1990) 205.
22 Supra note 2, at 397.
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1. Elite Governance

For Andersen and Bums, the European Union is ‘an instance of post-parlia
mentary governance, where the ‘direct influence of the people’ through for
mal representative democracy has a marginal place’. They argue that:

individual citizens voting in free, equal, fair and competitive Euro-elections can
not influence the composition of Euro-authorities, much less bring about a rota
tion of those in office... In general, the EU is not a political system in which rulers 
are held accountable for their policies and actions in the public realm by citizens, 
and where competing elites offer alternative programmes and vie for support at 
the European level -  and in this sense it is not a modem political democracy.22

It has to be said that Andersen and Bums are generally pessimistic about 
parliamentary institutions: ‘the core of Western political systems, they are 
undergoing systematic erosion’. There has been a slippage from government 
based on representative democracy to governance based on ‘a variety of dif
ferent regulative, representative and authority processes’. Thus Andersen and 
Bums see the EU as an intrinsic part of a global ‘rationalisation process’ in 
which ‘expert sovereignty’ necessarily prevails over both popular and par
liamentary sovereignty, while policies and regulation are legitimated by ref
erence to expert knowledge.24 Popular input, or the ‘direct influence of the 
people’ is possible only at national level, where it is necessary for legitimat
ing the EU enterprise. This model is certainly elitist, though not necessarily 
integrationist, in character. Whether the authors believe their pessimistic, 
though penetrating and accurate, appraisal of EU institutions to be descrip
tive or prescriptive they do not clearly say, though their conclusions suggest 
the former. They speak of:

a frustrating and delegitimising gap between representative democracy’s respon
sibility and its lack of structural capability and control. At the same time, there is 
a corresponding major gap between the actual control exercised by the agents and 
institutional arrangements of organic governance and their public account
ability.2^

In Majone’s regulatory vision of Europe, which also has a tendency to dis
count democracy, a regime of experts is validated by their expertise. Control 
is possible without parliament. It occurs through ‘self-policing mechanisms 
which are already present in the system’. This means building ‘a network of

23 Andersen and Bums, ‘The European Union and the Erosion of Parliamentary Democracy: 
A Study of Post-parliamentary Governance’, in S. Andersen and K. Eliassen, The Euro
pean Union: How Democratic is it? (1996). They are relying on unpublished papers by 
Philippe Schmitter.

24 Ibid., at 229. A similar picture is presented by G. Majone in Regulating Europe (1996).
25 Ibid., at 243.
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complementary and overlapping checking systems instead of assuming that 
control is necessarily to be exercised from any fixed place in the system.’26 

Some of the systems of accountability envisaged by Majone are demo
cratic, such as oversight by congressional (or parliamentary?) committees or 
public participation. The majority, such as powers of appointment, strict pro
cedural requirements, professional standards, and judicial review, are not. In 
general, Majone posits control of experts by experts. This is hardly demo
cratic, but it also differs from the ‘consumer sovereignty’, which proponents 
of the market substitute for civil and political citizenship.

2. Civic Republicanism

In sharp contrast, Craig denies the validity of legitimation for the EU based 
on elitist political theory.27 For Craig the answer lies essentially at Union 
level in a concept of ‘democracy based upon institutional balance’, a view 
not unnaturally favoured by the institutions in their reports for the 1996 IGC. 
This he believes to be a consensual solution to a constitutional order (‘a self- 
evident proposition on which all people can agree’). Left like this, Craig’s 
republican solution -  like the Madisonian model from which it derives28 -  
could be open to criticisms of elitism, though to Sunstein, the potential for 
popular democracy is always latent in Madisonian theory:

There is a crucial difference between the economic principle of ‘consumer 
sovereignty’ -  by which consumers, in markets, decide on the allocation of goods 
and services through registering their ‘preferences’ -  and the Madisonian princi
ple that vests ultimate sovereignty in the people. On the Madisonian principle, cit
izens and representatives are supposed not to seek to pay for ‘what they want’, 
but to deliberate about social outcomes. They are required to offer reasons on 
behalf of one view rather than another. They are required to listen and talk to one 
another... On this view, democratic outcomes reflect the considered judgements of 
the citizenry rather than an aggregation of consumption choices.29

Thus, following the path trodden historically by American constitutionalism, 
Craig30 links the 1993 Inter-Institutional Declaration and the 1996 IGC

26 Majone, supra note 24, at 39. The theory of ‘interpolate balance’ presented there is bor
rowed from Hood, ‘Concepts of Control over Public Bureaucracies: “Comptrol” and 
“interpolate balance”’, in X.-L. Kaufman (ed.), The Public Sector (1991). See also, 
Ladeur, ‘Towards a Legal Theory of Supranationality - The Validity of the Network 
Concept’, 3 E U  (1997) 33.

27 Craig, ‘Democracy and Rule-making within the EC: An Empirical and Normative 
Assessment’, 3 E U  (1997) 105, at 124-8.

28 Here Craig draws on the writings of Blackstone, the legal bible of the first American 
colonists: see further, P. Craig, Public Law and Democracy in the United Kingdom and 
the United States o f America (1990). Craig also derives republican theory from a variety 
of continental European sources.

29 C. Sunstein, The Partial Constitution (1993), at 164.
30 Supra note 27, at 119.
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reports, both of which emphasize the need to ‘make the Union more trans
parent and closer to the citizens’,31 to a more modem and democratic model 
of constitutionalism. To the transparency stressed by the institutions, Craig 
adds32 his own preferred value of participation, arguing that this provides an 
important method for enhancing the legitimacy of, and democracy within, the 
EU. Craig himself rejects the criticism of institutional balance as ‘simply a 
device which enables the Community to move forward in an incremental 
manner, without really resolving the issues of democracy and legitimacy 
which lie at the heart of the debate about its future.’33

Craig’s theory of EU constitutionalism must, I think, be read as implicitly 
(though nowhere overtly) integrationist. Envisaging incremental growth 
rather than stasis, Craig relies on increased citizen input for a gradually 
increased legitimation of the European enterprise. A more imaginative input 
from administrative law will give citizens a Voice at European level.

In the remainder of these lectures, I shall take an opposite view. Like 
Andersen and Bums, I see the present EU constitutional settlement as essen
tially bottom-weighted. Its structure is confederal and must remain so just so 
long as a true federal structure is not in place. Thus, it is a Community and 
not a Union which I envisage. On the other hand, while I accept that democ
racy at EU level need not be a carbon copy of the statal arrangements to 
which we are accustomed, I cannot accept the concept of a political organi - 
zation solely legitimated at state level. Like Craig, I believe that there must 
be room for citizen input on the European plane.

What I am suggesting is a form of pluralism, though not one which 
invokes public choice theory. The dangers of pluralism lie in the fact that it is 
disjunctive. In some contexts, notably the United States, this has created 
conflictual politics, resulting in the cynicism of public choice theorists such 
as Buchanan and Tullock34 or Olson,35 who virtually discount the value of 
citizen participation unless exercised through the limited mechanism of mar
ket choice. The enterprise on which pluralists wish the Community to 
embark is therefore dangerous, leaving obvious space for dispute. Nonethe
less, it is a journey which must be undertaken, since it is the path along 
which the Council is directing us. TEU Art. 3(b), which for the first time 
introduced the subsidiarity concept into the vocabulary of the Treaties, 
marked a first step down the road of pluralism. The Treaty of Amsterdam 
marks a further step in the process of disaggregation. Its conformation

31 The citation is from the Report of the Reflection Group, SN 520/95, December 1995, at 
iii.

32 Supra note 27, at 121.
33 Ibid., at 11.
34 J. Buchanan and G. Tullock, The Calculus o f Consent: Logical Foundations o f Constitu

tional Democracy (1967).
35 M. Olson, The Logic o f Collective Action: Public Goods and the Theory o f Groups 

(1982).
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{géométrie variable) allows the Member States to travel in different vehicles 
and at varying speeds. Diversity, subsidiarity and plurality are the order of 
the day. How could it be otherwise when the EU is opening its doors to new 
entrants, in some of which democracy’s roots are still shallow and the soil in 
which they are planted thin?

At present, the Union can be criticized as an organization whose statute 
(the Treaties) professes democracy, which insists on democracy in its mem
bers, maintaining (since Amsterdam) the right to expel those who slip from 
democratic standards, but is not itself democratic. Unless the EU can make 
more space for its citizens it is doomed to failure as a political enterprise. It 
will not meet the standards of democracy essential to legitimate its institu
tions in the eyes of its electorate. In the rest of these lectures, I shall sketch in 
the existing avenues open to citizens for participation in the political and 
policy-making process. I shall briefly indicate the purpose for which they 
were intended and what use has so far been made of them. I shall further 
argue that, far from rejecting the nation state and seeking to transcend it, we 
need to draw on national experience to strengthen the democratic experiment 
in Europe.36 Until the cultural underpinnings are in place, political and 
constitutional developments will be dysfunctional and useless.

II. Participation through Representation

Arguments over ‘democracy deficit’ in the EU have been rendered peculiarly 
obscure through the confusion of several overlapping concepts: notably, 
democracy, sovereignty, representation, legitimacy. According to Lodge, the 
debate has gone through several stages.37 Thus, she notes at first the limited 
scope of arguments over democratic legitimacy in the EU, seen merely as a 
‘problem of securing the election of the European Parliament by direct, uni
versal suffrage’. After this was conceded in 1979, attention turned instead to 
the limited powers of the EP, suddenly viewed as Europe’s only representa
tive body;38 in other words, the debate had shifted from representation to 
sovereignty. It was becoming dominated by the symbolism of parliament as 
‘sovereign lawmaker’, particularly potent in the United Kingdom, Italy and 
Denmark, perhaps less so in federal systems such as Germany with its strong

36 In an unpublished paper entitled ‘Flexible Integration. The European Union as a Polycen - 
trie Polity’, presented at the CORE conference in Copenhagen, 1998, Marlene Wind drew 
on the concept of polycentricity to devise a framework inside which my remarks here 
could be formalized.

37 Lodge, ‘The European Parliament’, in S. Andersen and K. Eliassen, The European Union: 
How Democratic Is It? (1996), at 187-8.

38 Williams, ‘Sovereignty and Accountability in the European Community’, 61 Political 
Quarterly (1990)299.
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regional legislatures, or unitary France, where the lawmaking power is 
shared between legislature and executive.

An alternative way to express this stage of the debate is that the 
lawmaking process of the EU did not resemble that of a national state nor did 
its institutions function in the same way. This was an approach which tended, 
however, to overlook the diminishing role of parliaments in lawmaking 
throughout Europe (sovereignty), while at the same time downplaying the 
symbolic role of parliaments in democratic systems (legitimation). To 
lawyers, the former function tends to be viewed as paramount, together with 
the parliamentary function of exacting accountability. To political scientists, 
legitimation may become the most important parliamentary function. Thus to 
Norton,39 the core function of parliaments is representation, which maintains 
the fiction of consent (legitimacy) in the political system.

An important function of parliaments, even if secondary, is to influence 
policy and to play some part, if only a scrutinizing role, in legislation. 
Accountability is retrospective in the sense that parliamentary scrutiny legit
imates policy and at the same time eliminates the unacceptable. Prospec
tively it establishes the parameters of legality. Parliamentary debates or the 
reports of parliamentary committees may of course be very influential. Just 
such a niche in the European policy-making has somewhat surprisingly been 
captured by the United Kingdom’s second chamber, the House of Lords, 
reports from whose Select Committee on European Affairs are read with 
respect by the European institutions.

In this analysis, the European policy and lawmaking processes receive a 
double legitimation: once through the representative credentials of the 
directly elected EP; secondly and indirectly, through the democratic creden
tials of national representatives in the Council. Note that such a model is 
likely to prove unpopular with national parliaments because of the loss of 
power which it denotes. The ‘democracy deficit’ argument has in fact 
unrolled in the post-Maastricht years precisely along these lines, with the 
emphasis shifting to the limited role of national parliaments in EC policy
making. Amsterdam saw the formalization at treaty level of proposals for 
amelioration (below). How practical these will prove is another question.

For Lodge, the ‘democracy deficit’ means no more and no less than a 
yawning gap in accountability and control:

What was and remains ill-understood is the degree to which the European Parlia
ment has not won powers forfeited to national governments by national parlia
ments: neither can exercise effective control over either what national govern
ments do in the EU or what the EU executive does. National governments were

39 P. Norton (ed.), Parliaments in Western Europe (1990) and Norton, ‘Introduction: 
Adapting to European Integration’, in National Parliaments and the European Union, 
Special Issue, 1 J. o f Legislative Studies (1995) 1.
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responsible for this situation and deliberately engineered a situation whereby 
national parliaments were denied effective controls over national executives. This 
made it easier for national governments, working through the Council, to escape 
national as well as European parliamentary scrutiny and control. Thus, allegations 
that the European Parliament was engaged in an exercise to increase its powers at 
national parliaments’ expense were based on a false premise: national govern
ments, not the European Parliament, were the beneficiaries of parliamentary 
weakness at both national and EU level. National parliaments failed to engineer 
an effective scrutiny, monitoring or control role for themselves vis-à-vis national 
Ministers and governments. They also failed, until 1990, to engage in constructive 
dialogue -  and more importantly, in continuing, regular communication -  with 
the European Parliament.40

A pessimistic assessment, according to which a central effect of the Euro
pean venture has been to shift power from parliaments to vest it in govern
ments, whose European dealings are potentially despotic. The theoretical 
legitimation for this transfer of power can, as we saw with Andersen and 
Bums, only be indirect: namely, the obvious fact that all European govern
ments are themselves directly elected. The absence of any real accountabil
ity, however, renders legitimation purely hypothetical, a tmth exposed by 
Maastricht. Accepting the accuracy of this dismal picture, I shall use the rest 
of this lecture to ask whether the damage can be repaired or even limited.

A. The European Parliament

First, we need to ask the question whether, at European level, the EP is able 
to achieve sufficient input into policy-making to stifle fears over ‘democracy 
deficit’. Here the assessment of Parliament-watchers varies considerably. Let 
us first consider the imbalance between legislative and budgetary powers. In 
terms of ‘democracy deficit’, attention has focused on the limited legislative 
powers. Commentators suggest, however, that budgetary powers have been 
used to good effect to influence Commission policy-making. Jacobs and 
Corbett cite battles fought in the 1980s over the Common agricultural policy 
(CAP).41 These resulted in a victory for the EP in 1988, when the Council 
agreed that new budget lines could not be started without the consent of the 
EP and that new legislation which contained no budgetary provision could 
not be implemented until the budget had been amended. Westlake sees the 
achievement of the EP as being its brick-by-brick approach to building a 
political base which culminated in the co-decision procedure (TEU);42 ‘with

40 Supra note 37, at 188.
41 F. Jacobs and P. Corbett, The European Parliament (3rd. ed. 1995), at 231-2.
42 Westlake, ‘“The Style and the Machinery”: The Role of the European Parliament in the 

EU’s Legislative Processes’, in P. Craig and C. Harlow (eds), The European Lawmaking 
Process (1998). See further, M. Westlake, A Modern Guide to the European Parliament 
(1994).
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the genius of the bom fighter’, it has built pragmatically on existing powers, 
making the best use of ‘lucky breaks’.43 Westlake’s current prophecy is for a 
period of incremental growth in legislative power. Further rapid progress 
seems blocked by the Council, jealous of its own lawmaking prerogatives in 
a climate hostile to further integration. The prophecy has been subsequently 
validated by the Amsterdam Treaty, which orders, but does not extend, EP 
legislative powers. Westlake therefore predicts a shift of interest back to 
budgetary powers to secure accountability.

Commentators also remark on the power to censure the Commission, 
culminating in the power to approve appointments in the Treaty of 
Maastricht (EEC Art. 158(2)). In this context, most regret the decision to 
approve the appointment of Jacques Santer, seen as a failure to establish 
definitive control over the Commission. It is, however, agreed that the 
Commission does now treat the EP seriously as a player in policy-making.44 
a position strengthened by the institution of the new co-decision procedure, 
seen by some as a significant step in a journey towards legislative 
sovereignty.45

Westlake regards the cooperation procedure introduced by the Single 
European Act as successful in leading to a more consensual lawmaking pro
cess. The institutions, which had to make the procedures work to complete 
the Single Market, behaved responsibly:

The institutions co-operated, and at times collaborated, as the Treaty draftsmen 
had intended... The Parliament could point to impressive statistics about the take- 
up of its amendments by the Commission and the Council at second-reading. At 
last, the Parliament was playing a constructive and potentially influential role in 
the legislative process.46

Contrary to many pessimistic assessments at the time of adoption, based 
largely on the absence of legislative sovereignty,47 the co-decision procedure 
(TEU) has shown a steady continuation of parliamentary influence. 
Measuring the procedure on a number of indicators, including (negative) the 
number of failures to achieve an agreed text and (positive) the number of EP

43 Ibid., at 141. Westlake instances the Isoglucose ruling (Case 26/74, Roquette Freres v. 
Commission [1976] ECR 677), where the ECJ ruled that Council must await a formal 
opinion from the EP before taking a formal legislative decision. The ruling in the 
Chernobyl case (Case C-70/88, European Parliament v. Council [1990] ECR 1-2041), 
which allowed the EP to come to the ECJ to ‘defend its privileges’ is another example.

44 See generally, M. Westlake, The Commission and the Parliament (1994).
45 Westlake, supra note 42, at 144. See also Commission Report for the Reflection Group, 

Brussels, May 1995.
46 Ibid., at 143.
47 Curtin, ‘The Constitutional Structure of the Union: A Europe of Bits and Pieces’, 30 CML 

Rev. (1993) 17, at 35-46; Piris, ‘After Maastricht, are the Community Institutions more 
Efficacious, more Democratic and more Transparent?’, 19 EL Rev. (1994) 449, at 469-70; 
Dashwood, ‘Community Legislative Procedures in the Era of the Treaty on European 
Union’, 19 EL Rev. (1994) 343.
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amendments accepted, Boyron concludes that the procedure has been suc
cessful:48 of 98 acts studied by her (around 25 per cent of the total legislative 
package) only two have failed outright, of which one has since been re
introduced on the EP’s terms.49 In the remaining cases, 89.5 per cent of EP 
amendments were broadly acceptable, 59 per cent after compromise, usually 
on technicalities of drafting. The main concern is over delay: 29 further pro
posals were awaiting a common position. Although Boyron believed these 
should be accounted as a failure, like Westlake, she is generally optimistic, 
seeing co-decision procedure as helpful in extending EP influence.

Boyron found too that EP amendments were directed to pleasing its natu
ral constituency: the consumers and people of Europe. They also showed the 
influence of pressure/interest groups. She gives the example of an MEP, 
himself a ‘biker’, who acted as spokesperson for bikers in preferring amend
ments to the directive on motor vehicle power. In this case, certainly unusual, 
a lobbyist was even admitted in conciliation meetings under the guise of par
liamentary assistant.50

This leads back naturally to parliaments’ representative function. The 
Single European Act described the EP as ‘an indispensable means of expres
sion ... for the democratic peoples of Europe’. It is therefore pertinent to ask 
how far it achieves this role. Like many commentators, Jacobs and Corbett 
see it as handicapped by a lack of publicity and of media coverage.

It is not, as national parliaments are in many countries, the ‘meeting place’ of the 
country, the centre of national debate and the hub of public life. It is often per
ceived as remote and its multi-lingual character reduces the opportunity for cut 
and thrust or drama in its debates.51

They conclude that nonetheless the EP serves in three particular ways as an 
important transmission belt for ideas: first, MEPs transmit the worries of 
constituents, received through a considerable and growing mailbag; second, 
the EP acts as a forum for transmission of ideas between national representa
tives, thus fostering the growth of a transnational political culture; third, 
MEPs transmit knowledge of the Community and its affairs downwards to 
constituents and the public generally in their Member States.

48 Boyron, ‘The Codecision Procedure: Rethinking the Constitutional Fundamentals’, in P. 
Craig and C. Harlow (eds), Lawmaking in the European Union (1997), at 148.

49 This was Directive 95/62 on the application of open network provision to voice tele
phony, OJ 1995 L 331/6. The directive on the legal protection of biotechnological inven
tions failed, but was also to be reintroduced. By May 1998, 47 out of 124 co-decision acts 
had gone to conciliation, still with only two failures.

50 Supra note 48, at 154 (note 30).
51 Supra note 41, at 271.
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To this assessment we would need to add the important role of commit
tees,52 often successful in raising issues which Commission and Council 
might prefer to overlook. The Herman Committee,53 for example, raised a 
debate on the need for a new EU constitution, though this was muted and 
ultimately unsuccessful. EP committees have assumed an important role in 
voicing the concerns of the (or perhaps ‘a’) public, for instance, in the case of 
animal welfare, a direct response to constituency concerns and petitions.54 
They have also acted on behalf of less vocal minorities: for example, in the 
strong position maintained on racism, discussed further below. Committees 
are an important point of entry for lobbyists as well as individuals, as their 
membership is published and the members can be directly approached. 
Shapiro sees committees as specially important in establishing control over 
expert bureaucracies and urges generous funding and development of EP 
committees along the lines of US congressional committees.55

An important entry point to the EP is through the creation of 
‘intergroups’ consisting of members from different political groupings with a 
common interest in a particular political theme: environment, animal welfare, 
federalism (the Crocodile Club) or free movement (the Kangaroo Group). An 
easy way in for interest groups is to offer to service an intergroup which 
holds regular meetings and whose agenda is open to influence, or, at an ear
lier stage, to promote the establishment of an intergroup.56 Social action 
groups have used this entry-point with some success. An intergroup may 
form part of a policy community or network, a ‘chain of participants working 
in the same area who come to know and depend on each other over a long 
period’.57

But despite worthy efforts to heighten its profile, it is hard to see the EP 
as representative of its constitutents. A recent comparison of the opinions of 
MEPs and their constituents on the two salient issues of EMU and common 
border control epitomizes the problem. The researchers conclude:

The dramatic failure of any political representation on these issues cannot be
demonstrated better than by comparing the attitudes of the electorate and their

52 On which see D. Dinan, Ever Closer Union? An Introduction to the European Community 
(1994), at 283-7.

53 See Working Document on the Constitution of the European Union PE 203.601/B (15 
September 1993) and Draft Report on the Constitution of the European Union PE 
203.601/rev. (9 September 1993).

54 Radford, ‘Animal Passions, Animal Welfare and European Policy Making’, in P. Craig 
and C. Harlow, Lawmaking in the European Union (1998); See also Jacobs and Corbett, 
supra note 41, at 151-4. On petitions and the Petitions Committee, see ibid., at 242-3.

55 Shapiro, ‘The Politics of Information: U.S. Congress and European Parliament’, in Craig 
and Harlow, supra note 42.

56 J. Greenwood, Representing Interests in the European Union (1997), at 44-8.
57 Ibid., at 15.
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candidates... Doing so, one can hardly avoid the conclusion that voters and their 
potential representatives are living in different European worlds. 5 8

Reasons why this may be so are discussed at a later stage in these lectures.

B. The Council of Ministers

There is general agreement that national delegations to the Council tend to 
represent national interests, though some cynics have noted a close co-rela
tion between national interests and those of their main commercial opera
tors.59 There is general agreement also that the best way to influence the 
Council is through national political avenues.60 ‘Interests need to be plugged 
in both to their usual channels of national representation, but also to the ways 
in which national governments coordinate their machinery for working in 
Europe’.61 Although lobby groups can use their Brussels base to lobby the 
Council, and regions in particular may do this, there is general agreement 
that the Commission is more permeable.

C. The Comitology

The ‘Comitology’ is a network of advisory committees established to control 
and monitor the Commission’s rule-making powers,62 widely used to 
implement the Single Market and to deal with technical regulation, much of 
which is important. At first they were able to operate behind a screen of 
ignorance. Had they been required to justify their activities, justification 
could have been found in Majone’s theory of expert governance.

Staffed largely by national civil servants, the committees tend nowadays 
to be seen as impervious to popular input and largely representative of 
national and Commission viewpoints.63 In other words, they have come to be 
seen as a bureaucratic obstacle to democracy badly in need of control by 
standard administrative law techniques, including judicial review.64 Advo
cates of expert committees, on the other hand, describe them as a channel for 
democratic participation in policymaking and the implementation of legisla-

58 Thomassen and Schmitt, ‘Policy Representation’, 32 European J. o f Political Research 
(1997) 165, at 181.

59 A. Stem, Lobbying in Europe after Maastricht: How to Keep Abreast and Wield Influence 
in the European Union (1994), at 99.

60 W. Grant, Pressure Groups, Politics and Democracy in Britain (1995); F. Hayes- 
Renshaw and H. Wallace, The Council o f Ministers (1997), at 229.

61 Jacobs and Corbett, supra note 41, at 31.
62 By Council Decision of 13 July 1987, EC 87/373, OJ 1987, L197/33.
63 Vos, ‘The Rise of Committees’, 3 ELJ (1997) 210.
64 St. John Bradley, ‘Comitology and the Law: Through a Glass, Darkly’, 29 CML Rev. 
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tive powers.65 Just as intergroups may form part of a policy network, so may 
the comitology. Some social action groups (such as environmentalists or 
consumer groups) have been extremely successful in inserting their own 
technical experts on to committees as members of national delegations.66 
Groups also work their way into the comitology by providing information 
and services which the Commission finds useful, or through servicing an 
intergroup. The verdict on the comitology remains an open one but there is 
general agreement that it would benefit from greater openness, transparency 
and the adoption of more democratic procedures. It has, for example, been 
suggested that a variant of American ‘notice and comment’ procedure might 
be used to widen the debate when new rules are made.67 Admittedly, this 
would allow for greater permeability. A negative consequence might be, 
however, that private interests would be afforded a prime opportunity to turn 
rule-making procedures to their own advantage, bringing the painfully slow 
EU lawmaking process to a halt.68

D. The Committee of the Regions

The institutionalization of regionalism, formalized by the Maastricht Treaty, 
introduced the prospect that Europe could be heading towards a variation on 
the theme of an integrated, federal Europe: the so-called ‘Europe of the 
Regions’. Once again, two models are at play, in the first of which the EU is 
seen as a supranational organization, designed by sovereign nation-states for 
the purposes of maximizing economic performance and over which they 
retain control.69 The second model draws on globalization to describe a 
decline in power and sovereignty of the nation-state.70 To Muller and 
Wright, as areas such as health, education, social welfare, environment, 
police and migration are sucked into the European orbit:

the EU is slowly redefining existing political arrangements, altering traditional
policy networks, triggering institutional change, reshaping the opportunity struc-

65 Joerges and Neyer, ‘From Intergovernmental Bargaining to Deliberative Political 
Processes: The Constitutionalisation of Comitology’, 3 ELJ (1997) 273. See also, R. 
Pedler and G. Scheafer (eds), Shaping European Law and Policy. The Role o f Committees 
and Comitology in the Political Process (1996).

66 Buitendijk and van Schendelen, ‘Brussels Advisory Committees: A Channel for Influ
ence?’, 20 EL Rev. (1995) 37.

67 Dehousse, ‘Citizens’ Rights and the Reform of Comitology Procedures. The Case for a 
Pluralist Approach’, Robert Schuman Centre Policy Paper, No. 4 (1998).

68 See Shapiro, ‘Codification of Administrative Law: The US and the Union’, 2 ELJ{1996) 
26.

69 Taylor, ‘The European Community and the State: Assumptions, Theories and Proposi
tions’, 17 Review o f International Studies (1991) 17; Hoffmann, ‘Reflections on the 
Nation-state in Western Europe Today’, 20 JCMS (1982) 29.

70 M. Rhodes, The Regions and the New Europe: Patterns in Core and Periphery Develop - 
ment (1995).
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tures of member states and their major interests. These interests are now increas
ingly entangled in relationships at four territorial levels: the international, the 
European, the national and the local, and for some of these interests it is by no 
means clear that the national level is the most important.7!

In this variant of integration, the secondary (state or provincial) tier would be 
provided by the regions rather than the Member States.

Nothing suggests, however, that this is about to happen. Popularity with 
the integrationist Commission helps to explain the latter’s support for the 
Committee of the Regions, established by TEU Article 198 to provide a 
voice for regional interests in EU decision-making. The Commission already 
had good relations with regional authorities through the regime of structural 
subsidy and regions are heavily and increasingly represented in Brussels.72 
The Commission may therefore have encouraged regionalist aspirations as a 
counterweight to the national interest representation in the Council. On the 
other hand, it has been said that:

the Commission’s acquiescence to the establishment of the Committee of the 
Regions was motivated by its own political agenda. It [was] hoped that the 
Committee of the Regions might serve to counter the intrinsic shortcomings in 
European Union policy-making. The Committee of the Regions was seen, inter 
alia, as enhancing the democratic legitimacy of the European Union, bringing the 
European Union closer to its citizens and enacting the principle of subsidiarity.73

A similar point is made by Héritier, who sees sub-national actors as a tool of 
the Commission in the struggle with national government:

Another frequently used informal strategy of innovation is ‘coalition-building’ 
with subnational actors operating against their respective governments in order to 
get a ‘foot in the door’ of a policy field. Local governments, interest groups and 
firms are offered incentives to commit themselves to new policy measures, even 
though such measures may not have the whole-hearted support of their govern
ments. 74

71 Muller and Wright, ‘Reshaping the State in Western Europe: The Limits to Retreat’, in 
W. Muller and V. Wright (eds), The State in Western Europe Retreat or Redefinition, 
Special Issue, 17(3) W. European Politics (1994) 6.

72 J. Greenwood, Representing Interests in the European Union (1997), at 225-41. See also, 
Laffan, ‘While You’re Over There in Brussels, Get Us a Grant: The Management of 
Structural Funds in Ireland’, 4 Irish Political Studies (1989) 43.

73 McCarthy, ‘The Committee of the Regions: An Advisory Body’s Tortuous Path to Influ
ence’, 4 JEPP 439, at 443. See also, Hooghe and Keating, ‘The Politics of EU Regional 
Policy’, 1 JEPP (1994) 367.

74 Héritier, ‘Policymaking by Subterfuge: Interest Accommodation, Innovation and Substi
tute Democratic Legitimation in Europe -  Perspectives from Distinctive Policy Areas’, 4 
JEPP (1997) 171, at 178.
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But a very natural fear of ‘Balkanization’ -  the Europe of the Regions has 
been described by Hooghe as a model of ‘contested hierarchy’75 -  caused the 
Council to draw the sting of its potential rival. This reaction needs to be read 
in the light of a developing threat from regional politics at national level. The 
Council’s position is at present eased by the fact that the EP also sees the 
new Committee as a rival, partly due, perhaps, to the fact that, in the absence 
of strong, trans-European political parties, MEPs often see themselves as 
regional representatives.76 This is perhaps well for the Council, since 
McCarthy believes that it would be hard for the Commission to ignore 
pressure from ‘these two democratic and relatively representative bodies’ 
were they to act in concert.77 Change here could be brought about by a new 
power in the Amsterdam Treaty for the EP to consult the Committee. But 
appointments remain firmly in the hands of the Council, which nominates 
solely on the recommendation of Member States, an uncompromising rejec
tion of the Commission’s position, which had insisted that elected office at 
local or regional level should be a criterion for appointment. Moreover, the 
Committee of the Regions was granted no legislative role, its function being 
merely to advise and issue opinions. This necessarily limits its influence. 
‘EU advisory organs have only been considered important actors in the pol
icy process when they have gained more than mere consultative rights’.78 
Powerful regions, such as the German Länder, prefer to negotiate for occa
sional seats on the Council of Ministers.79 A similar solution is envisaged for 
Scotland, which will be empowered by the devolution legislation to represent 
the United Kingdom when appropriate at Council level.

The mere fact that sub-national politics are local in character makes them 
easier of access to citizens than national or transnational policy-making fora. 
It does not, however, necessarily make them more representative. Like Euro
pean elections, low salience and poor turn out is a consistent feature of sub- 
national elections. Riven by faction, dissected by a North/South geographical 
division, and split once more by a local/regional divide, the Committee has 
so far failed to provide a coherent sub-national Voice. How could it? On 
present performance, it seems doomed to follow the Economic and Social 
Council (EcoSoc) into the twilight of influence.

75 Hooghe, ‘Subnational Mobilisation in the European Union’, 18 W. European Politics 
(1995) 175.

76 Marsh and Norris, ‘Political Representation in the European Parliament’, in Political 
Representation in the European Parliament, Special Issue, 32 European J. o f Political 
Research (1997).

77 Supra note 73, at 448.
78 Ibid., at 451. See also, Farrows and McCarthy, ‘The Committee of the Regions: Opinion 

Formulation and Impact’, 7 J. o f Regional and Federal Studies 7.
79 EEC Art. 146 had been reworded by the TEU to allow a representative of each Member 

State at ministerial level to commit the government of that state.
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E. National Parliaments

The British House of Commons has predictably argued that national parlia
ments, ‘with their diverse characters matched to their national cultures ... are 
closer to the citizen, and are uniquely qualified to provide an element of 
responsiveness and democratic control that the Union needs’.80 It is also alert 
to the dangers of widening EC membership to countries with a less 
developed parliamentary tradition.

Although Norton has shown himself ultimately pessimistic about an 
increased role in the lawmaking process for national parliaments,81 whether 
individually or through an extension of existing procedures for inter-parlia
mentary cooperation,82 this view was presented before the Treaty of 
Amsterdam strengthened the position of national parliaments (below). We 
must recall too that, since the warning light of Maastricht, major reforms 
have been put in place in several national parliaments.83 Experience shows 
that the key to successful national parliament input lies in information. Those 
parliaments which have succeeded in establishing their right to see policy 
documents and legislative proposals at an early stage have been able to influ
ence policy; late notification or post hoc scrutiny means no influence.

Control sufficient to permit genuine input into the European policy-mak
ing process can be measured84 against a scale upon which Denmark repre
sents a maximum.85 At the other end of the scale, Member States whose par
liamentary tradition is relatively weak may look to the European level to 
strengthen national parliamentary traditions. Here the potential effect of 
widening the Union to include countries where representative institutions are 
less well ensconced must not be forgotten.86

80 The 1996 Inter-Govemmental Conference: The Agenda; Democracy and Efficiency; The 
Role of National Parliaments, HC 239-1 (1994-5) para. 107. See also, The Role of the 
National Parliaments in the European Union HC 51 (1995-6).

81 Norton, ‘National Parliaments and the European Union: Where to From Here?’, in Craig 
and Harlow, supra note 42.

82 For ways in which this might be done, see European Parliament, The European Parlia
ment and the Parliaments of the Member States, Parliamentary Scrutiny and Arrange
ments for Cooperation (1994).

83 Norton (ed.), National Parliaments and the European Union, Special Issue, 1(3) J. o f 
Legislative Studies (1995).

84 Studies of several national parliaments are contained in ibid. See also Bergman, ‘National 
Parliaments and EU Affairs Committees: Notes on Empirical Variation and Competing 
Explanations’, 4 JEPP (1997) 373.

85 Arter, ‘The Folketing and Denmark’s European Policy’, 1 J. o f Legislative Studies (1995) 
110; Jarvad, ‘The Committee of EU Affairs of the Danish Parliament, The Folketing. 
How to Maintain Some Parliamentary Control with the Legislative Power of the 
Combined Executives in the Council of Ministers’, in Craig and Harlow, supra note 42.

86 Hesse, ‘Constitutional Policy and Change in Europe: The Nature and Extent of the Chal - 
lenges’, in H. Hesse and N. Johnson (eds), Constitutional Policy and Change in Europe 
(1995).
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1. Denmark

The Folketing is seen as a policy-making assembly which has retained its 
position after entry.87 The Market Relations Committee (now the European 
Affairs Committee (EAC)) of the Danish Folketing created in 1961 has since 
entry mandated the negotiating position of its Ministers in the Council of 
Ministers and also plays a major part in formulating Danish policy for each 
IGC. A Minister who needs to step outside his or her mandate has to refer 
back to the EAC. The Danish Accession Treaty obliges the Government to 
report on developments and to notify the Folketing of any proposal relevant 
to Denmark on which parliamentary action will be required. The strength of 
the EAC is generally agreed to lie in its authoritative composition, indicating 
the priority attached to it by the Folketing. Arter notes that anti-European 
parties, whose prominence have increased in recent years, have made good 
use of their representatives in the EP.88 ‘Agreements between EAC members 
and MEPs within particular parties can still constitute an effective two
pronged offensive to a government’s EU stance.’ Yet even here the Danish 
Maastricht referendum suggests that the EAC can be out of touch with popu
lar opinion; Government and Folketing, in other words, can form a single, 
Europeanist elite.

2. United Kingdom

In a median position, the UK at first chose imperiously to ignore the Euro
pean dimension, despite early insistence by the House of Commons on the 
so-called ‘parliamentary reserve’,89 whereby ‘No Minister of the Crown 
should give agreement in the Council of Ministers to any proposal for Euro
pean Community legislation which is still subject to scrutiny or is awaiting 
consideration by the House.’ The House of Commons was also notorious for 
its arrogant indifference to MEPs; a breakdown in communication is only 
just beginning to be repaired. Maastricht, the impact made by the Factor tame 
cases,90 and the growth of Euro-scepticism, all operated to induce change.

Yet Judge has remarked on the limited ambition of the House in scrutiniz
ing EC legislation.91 While the (non-representative) House of Lords Select 
Committee on the European Community early established itself as a policy
making organ, carefully selecting its subjects, maintaining an excellent stan-

87 Darmgaard, ‘Denmark: Experiments in Parliamentary Government’, in E. Darmgaard 
(ed.) Parliamentary Change in the Nordic Countries (1992).

88 Supra note 85, at 120-1.
89 See Resolution of the House of Commons of 3 October 1980, HC Deb., Vol. 991, Col. 

843, now Resolution of 24 October 1990, HC Deb., Vol. 178, Col. 399.
90 R. v. Secretary o f State for Transport ex p. Factor tame (No. 1) [1990] 2 AC 8; R. v. Secre - 

tary o f State for Transport ex p. Factortame (No. 2) [1991] 1 AC 603.
91 Judge, ‘The Failure of National Parliaments?’, 18 W. European Politics (1995) 79.
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dard of report, and infiltrating these into the European institutions where they 
were regarded with respect, the same is not true of the Commons; its Select 
Committee on European Legislation found problems not only with the bulk 
of the material it was expected to scrutinize but also with access and timing. 
Mainly in consequence of the Committee’s experience, the Select Committee 
on Procedure in 1988 published an important report on scrutiny of EC legis
lation.92 Criticism was directed particularly at the unavailability of official 
Council texts which greatly hampered scrutiny. A revision of procedures 
followed this report and the hope was that the debates would be better 
attended and Members would be better informed. The new procedures are 
beginning to shake down and it is generally felt that they afford opportunities 
for stronger scrutiny of EC rules than previously, generating more interest in 
the Committees’ work and thus lending them a more authoritative profile.

3. France

Towards the far end of the scale comes France, where Frears concluded in an 
early study that the Parliament was alone amongst the Nine in its indifference 
to the transfer of its powers to the EC.93 The probable reason was domina
tion of European policy by the Presidency, traditionally responsible for 
foreign affairs with little interference from the Parliament.94 Change came 
with Maastricht, which triggered an amendment to Article 88 of the Constitu
tion. This compels the French Government prior to decision by the Council 
of Ministers to submit all proposed EC legislation to the Parliament. Article 
88(4) provides for an advice by each chamber on the content of European 
acts (widely defined), a procedure which is said to work well.95 More 
recently, the Conseil d ’Etat has, in a notable break with tradition, copied to 
the Assembly its legal opinions to government, the significance being that 
the Conseil is very well informed, as it receives extensive documentation 
from the EC Commission. A convention has also developed whereby the 
President now sends to Parliament all documentation, including that relating 
to the Third Pillar, thus putting the French Parliament on an equal footing 
with the EP. Both chambers of the French Parliament now have committees, 
whose reports are debated. Nonetheless Rizzuto concludes that, although 
unfettered governmental freedom of action is a thing of the past, the new 
procedures have not added greatly to parliamentary input into policy-making

92 European Community Legislation, 4th Report of the Select Committee on Procedure, HC 
622-1 (1989/90). For the Government response, see Cm. 1081 (1990).

93 Frears, ‘The French Parliament and the European Community’, 12 JCMS (1975) 140.
94 Rizzuto, ‘The French Parliament and the EU: Loosening the Constitutional Straitjacket’, 1 

J. o f Legislative Studies (1995) 46.
95 Maus, ‘Les constitutions nationales face au droit européen’, 28 Revue française de droit 

constitutionnel (1996) 675.
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at European level;96 in other words, they have brought some retrospective 
accountability but few prospective powers. The problem may be intensified 
by the split of powers between President and Prime Minister, heightened 
whenever the outcome of an election produces ‘cohabitation’. The outcome 
of the recent French election demonstrates how dangerous this gap in the 
lines of communication may be.

4. National Parliaments and European Parliament

What has generally been neglected both by national parliaments and the EP 
is the need for a strategic approach whereby national parliaments combine 
with the EP, strengthening liaison bodies, such as the Assizes of national 
parliaments, which has met only once in Rome under the sponsorship of the 
EP.97 A Declaration attached to the TEU ‘invites the European Parliament 
and the national parliaments to meet as necessary as a Conference of Parlia
ments’. COS AC, a committee of parliamentary delegations, meets twice 
yearly in the country of the Presidency. The EP has also established a service 
for inter-parliamentary liaison. What characterizes inter-parliamentary rela
tionships is largely, however, indifference; what characterizes relations 
between national parliaments and the EP is, in sharp contrast, jealousy. The 
Treaty of Amsterdam includes new declarations, intended to stiffen the 
Commission’s obligation to work more closely with them. No new machin
ery is, however, put in place. Thus, while this may mean better access to 
documentation, the political picture is unlikely to change for the better.

Does the answer lie in a coordinated approach? Or is it preferable to 
extend accountability at national level, tightening the grip of national parlia
ments on their governments? The Danish Folketing is a commendable exper
iment and one generally popular with the Danes. Could it be copied? Or 
would this mean that all dealings, especially in a widened Union, would 
come to a grinding halt?

The weakness of representative institutions at EU level cannot be overlooked, nor 
downplayed by recourse to elite or two-tier theories of governance. It presents a 
genuine threat to the future of the European enterprise. The absence of real 
accountability and of real representative input into policy-making undercuts the 
legitimacy of the EU. As we shall see in the next lecture, the result has been a 
failure to establish valid political institutions. The period of tacit approval is over; 
whenever their formal approval is necessary, the ‘peoples of Europe’ have deliv
ered a verdict of ‘not proven’.

96 Supra note 94.
97 Westlake, ‘The European Parliament, the National Parliaments and the 1996 Intergov

ernmental Conference’, 66 Political Quarterly (1995) 59.
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III. Citizenship and Citizen Participation

A. Defining Citizenship

The core argument of these four lectures is that membership of the European 
Union is capable of eroding hard-won rights of access to the democratic pro
cess and that it is of paramount importance for all our futures that this should 
not be allowed to happen. It might then be thought that to approach participa
tion and access through definitions of citizenship is to digress. But concepts 
of citizenship necessarily connect to questions of access. ‘Civic republican
ism’ can, for example, scarcely be invoked as an explanation of European 
constitutionalism98 if Europe has no citizens. Conversely, the birth of the 
Common Market as an international organization justifies the view of 
Andersen and Bums that legitimacy is provided by representation at national 
level.99 (To digress for a moment, at this stage of development, the institu
tional structure was, perhaps for the first and last time, entirely appropriate 
for its tasks.) This lecture, therefore, approaches the question of participation 
through varying concepts of citizenship.

It is hardly novel to observe that citizenship is an idea with a powerful 
resonance stretching back through time to link us with the Greek city-state 
and gaining in importance during and after the eighteenth-century revolu
tions. Murchland suggests, however, that it has only just started to attract the 
attention of modem sociologists and political theorists:

The driving forces of modem society -  whether economic, technological or 
nationalistic -  do not encourage a very strong sense of citizenship... But we are 
beginning to realise that this weak sense of citizenship may be at the root of many 
of our social pathologies.100

The same idea is elaborated in a way which possesses special resonance for 
citizens of Europe in a study by Wiener and della Sala, worth quoting at 
length:

While very few challenge the basic elements of liberal democratic constitutional 
thought -  that is, limits on the powers of government and the entrenchment of 
basic individual rights -  and the consensus around these principles is widespread, 
constitution-making has proved to be extremely difficult in advanced industrial 
societies. The roots of this dilemma may rest in the fact that contemporary consti
tution-building, while finding fertile ground in the eighteenth and nineteenth 
centuries for the basic institutional and structural features that will ‘constitute’ a 
polity, may not have found a basis for understanding how individuals come

l
98 Craig, supra note 19.
99 Andersen and Bums, supra note 23.
100 Murchland, ‘The Rigors of Citizenship’, 59 Review o f Politics (1997) 127.
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together and create a sense of belonging, demand and recognise reciprocal rights 
and look for ways to gain access to these rights. 101

It is on the construction of this sense of ‘belonging’ that this lecture focuses.
Let us start with definition. Citizenship is a term with a multiplicity of 

meanings. The idea comprises a variable cluster of rights, obligations and 
meanings which differ in different communities and cultures and at different 
historical periods. Simple definitions of citizenship might be merely 
‘participation in or membership of a community’102 or as comprising a 
‘bundle of rights and duties relating to the individual as a member of a politi
cal community’.103 In short, the central core of the notion embodies 
community, with allegiance, cultural and personal identity and a sense of 
belonging all stressed. Citizenship implies equality, but at first solely in the 
limited context of civil and political rights.

Access to the political process has been a central distinguishing character
istic of citizenship in Western political thought since the seventeenth century. 
The fight for universal access to the political process raged throughout the 
nineteenth century. Consequently, in several continental constitutions, 
including that of France, this type of political citizenship receives a protected 
constitutional status. Although they are today in principle secured in the 
Member States, forming part of the consensus over liberal democracy to 
which Wiener and della Sala make reference, in some countries which may 
in the near future seek membership of the European Union, full political 
rights have only recently become a reality.

At the time of accession to the TEU, which for the first time introduced 
the concept of EU citizenship, a uniform right to vote was projected. In the 
event, TEU Article 8 permits EU citizens, defined as citizens of any Member 
State, to vote in the state in which they are resident but only in EU and local 
elections. Even this limited change meant that ratification required constitu
tional amendment in some Member States.104 Moreover, the EP has not yet 
been able to agree on a uniform method of election, as it was required to do 
by EC Article 138(3). Urged on by a Treaty amendment agreed at 
Amsterdam, requiring the EP to ‘draw up a proposal for elections by direct 
universal suffrage in accordance with a uniform procedure in all Member 
States or in accordance with principles common to all Member States’, 
progress can perhaps be perceived. The Institutional Affairs Committee of 
the EP has recently adopted a report on electoral procedure. This calls for 
common principles throughout Member States, based on proportional repre -

101 Wiener and della Sala, ‘Constitution-making and Citizenship Practice - Bridging the 
Democratic Gap in the EU?’, 35 JCMS (1997) 595, at 599.

102 J. Barbalet, Citizenship (1988), at 2.
103 B. Turner, Citizenship and Social Theory (1993), at ix.
104 It was this requirement which was cleverly used by the French Parliament to secure addi - 

tional powers over EC policy (above).
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sentation and territorial constituencies, while leaving the precise arrange
ments to the state.

Although the celebrated Maastricht decision of the German Constitutional 
Court directly concerned the power to delegate German sovereignty, unease 
concerning citizenship lent emotional depth to the Court’s judgment in that 
fascinating case.105 The angle taken by the German Constitutional Court 
linked sovereignty, legitimacy and citizenship, focusing on the consti
tutionality of devolving sovereignty to a transnational entity where the notion 
of citizenship was in democratic terms ‘thin’. In the context of these lectures, 
a subtext could be written. In the European institutional framework, where 
access to the political process is difficult for individuals, cession of further 
competences to the Union inevitably results in diminution of the civil and 
political rights of citizens of the Member States.

Limited though it was to a handful of miscellaneous political rights -  the 
right to petition the European Parliament or complain to the new European 
Ombudsman -  the Maastricht citizenship provision (TEU Article 8) did help 
to spark off a timely intellectual debate on the meaning of EU citizenship.106 
Since Maastricht therefore, citizenship has been high on both political and 
academic agendas; academics are also free to speculate. Lodge107 sees the 
‘democracy deficit’ debate as subtly shifting ground since 1992 from a focus 
on direct election to encompass transparency and citizen access to the 
policymaking process.108

Politicians, on the other hand, need consensus for the implementation of 
their proposals. Though the idea of European citizenship met an enthusiastic 
response from the European Parliament and Commission,109 the Member 
States were less than keen. In the Treaty of Amsterdam, they took the oppor
tunity to reassert their sovereignty. The ‘add on’ concept of European citi
zenship is introduced by amended Article 8(1), which states that European 
citizenship ‘shall complement and not replace national citizenship’. No fur
ther citizenship rights were introduced.

105 BVerfGE 89, 155. The case is reported in English as Brunner v. European Union Treaty 
[1994] 1 CMLR 57. See also, Weiler, ‘Does Europe Need a Constitution? Reflections on 
Demos, Telos and the German Maastricht Decision?’, 1 E U ( 1995) 219.

106 From the copious literature, I would single out as most relevant: Preuss, ‘Problems of a 
Concept of European Citizenship’, 3 E U  (1995) 267; Chryssochoou, ‘Europe’s Could-be 
Demos: Recasting the Debate’, 19 W. European Politics (1996) 787; Shaw, supra note 
13.

107 Lodge, ‘The European Parliament’, in Andersen and Eliassen, supra note 23, at 188.
108 E.g., Curtin, supra note 15.
109 De Bürca, supra note 20.
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\
B. Outsiders, Insiders: Citizenship and Nationality

A primary use of the concept of citizenship is to define those who are, and 
those who are not, members of a given society, a negative and minimalist 
definition with which only lawyers are likely to feel wholly comfortable. 
This basic account of citizenship has been used throughout the centuries to 
define who is and who is not entitled to enter the country’s boundaries; 
effectively erecting a protected enclosure around insiders, separating them 
from, and shutting out, outsiders. International law has, for example, defined 
nationality as ‘a legal bond having as its basis a social fact of attachment, a 
genuine connection of existence, interests and sentiments, together with the 
existence of reciprocal rights and duties’. 110 There is, however, a clear rela
tionship between this passage and definitions of citizenship with which we 
have been working, demonstrating just how far the two ideas have become 
co-terminous. There is indeed a distinct danger that, in the EU, citizenship is 
emerging as an exclusive concept focused on rights of entry and resi
dence. 111

Not only does this limited definition of citizenship in terms of nationality 
have the effect of physically restricting access to Union territory, but it has 
the equally significant effect of defining who shall not have access to politi
cal power within it; in other words, citizenship is used to deny these groups 
‘voice’. Hervey believes that:

Contrary to the rhetoric of the institutions of the European Union, the social pro
tections concerning free movement of individuals contained in Community legal 
provisions are not universally applicable rights to or guarantees of equal treat
ment. Rather the relevant provisions of Community law, as interpreted by the 
institutions, and particularly by the Court, are based upon presumptions which 
further marginalize members of groups already neglected by national legal sys
tems, and who are excluded from protection at European Union level.112

Hervey includes women with racial minorities as ‘marginalized’, ‘peripheral’ 
or ‘minority’ groups. In the European context, the latter are far the more 
important. Women already have protection at Treaty level (EC Article 119) — 
at least in respect of their economic rights -  and fall within the ‘four free
doms’. In sharp distinction to gender protection, the EEC Treaty made no 
reference to race. A civil liberties worker, recording in 1995 the rising levels 
of ‘Europe’s ancient disease of anti-Semitism’, growing hostility to gypsies 
and other minority ethnic groups and general animosity to immigrants, 
asylum-seekers and other outsiders, concluded: ‘Whatever the cause, few

110 ICJ Reports (1955), at 4.
111 O’Keeffe, ‘The Emergence of a European Immigration Policy’, 20 EL Rev. (1995) 20.
112 Hervey, ‘Migrant Workers and their Families in the European Union: The Pervasive 
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would now deny that more needs to be done if the Union is to preserve its 
claim to uphold the fundamental principles of human rights.’ 113

The Third Pillar structure authorized by the Maastricht Treaty diminished 
accountability and provided few opportunities for participation in policy
making. TEU Article K3 2 authorized joint initiatives, joint positions and 
joint actions and allowed measures of implementation to be adopted by the 
Council, although by a two-thirds majority. At European level, accountability 
was minimal; at national level, it was seriously eroded. The accessible 
Commission, sympathetic to anti-racist policies, did not service the Third 
Pillar, though it may be represented and participate in discussion. TEU 
Article K6 also provided for consultation with the EP. This may have helped 
to bring to the notice of the cooperating governments unwelcome views 
which they would not otherwise have received and to obviate difficulties of 
lobbying an amorphous ‘body’ with no proper institutional structure. The EP 
undoubtedly helped also to stimulate pressure for the new position on racism 
in the Treaty of Amsterdam. Generally, however, policy-making in these key 
areas was left to national governments and to supporting committees of 
national civil servants inadequately supervised by their political masters.114 
Yet, despite the voluntary nature of the Third Pillar, the argument was often 
put to national parliaments that policy could not be altered because it 
emanated from Europe and was, by implication, ‘imposed’ on the national 
government which would otherwise wish to act more liberally.

Formal recognition of the need for racial equality had to await the 1997 
Amsterdam Treaty and then fell far short of the recognition at Treaty level 
for which civil liberties groups had been asking.115 The Treaty includes a 
specific reference to discrimination based on ‘racial or ethnic origin’ and, by 
a new Article K l, establishes the prevention of racism and xenophobia 
within ‘an area of freedom, security and justice’ as a Treaty objective. The 
Council, acting unanimously and after consultation with the EP, is permitted 
to ‘take appropriate action to combat discrimination based on sex, racial or 
ethnic origin, religion or belief, disability, age or sexual orientation’ (EC new 
Article 6a). Probably more important, the Commission is authorized to 
prepare initiatives to combat racism and xenophobia. The significance of the 
new procedures lies in the fact that the Commission has tended to speak 
strongly against racism, xenophobia and anti-semitism and has reminded its 
own officials ‘to focus on the problems of racism and xenophobia in the day-

113 M. Spenser, States o f Injustice (1995), at 128.
114 For comment on the previous arrangements, see Guild, ‘The Constitutional Consequences 

of Lawmaking in the Third Pillar of the European Union’, in Craig and Harlow, supra 
note 42. On consultation, see also Case C-392/95, Judgment of 10 June 1997, Parliament 
v. Council (Rep. 1997, at 1-3213), where the Parliament’s right to be consulted on regula
tions concerning visas taken under EC Art. 100c was upheld.

115 See Justice, The Union Divided, Race Discrimination and Third Country Nationals in the 
European Union (1997).
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to-day development of their policies’. 116 So too has the EP. Indeed, follow
ing Amsterdam, the EP passed a new resolution117 which takes into its 
Preamble reference to the EU’s previous action against racism and states that 
the EU should itself ‘set a convincing example in the fight against racism and 
xenophobia’. The Resolution calls on the Commission for a strong action 
programme under TEU Title VI, to include if possible a European Charter of 
Immigrants’ Rights. The EP also took the opportunity to distance itself 
firmly from ‘politicians and parties that make racist and xenophobic state
ments at either national or European level.’

Finally, the Treaty brings under EU competence many Third Pillar mat
ters, though with important reservations on policymaking at EU level and 
with notable opt-outs on immigration matters for Ireland and the United 
Kingdom. All that can be said is that clarification of competence and greater 
transparency is likely to help NGOs and those representing third-party 
nationals to participate in policy-making. That immigrants will be able to 
voice their own concerns is less likely.

C. The First Phase: Economic and Social Citizenship

Citizenship in the EC developed primarily as a bundle of economic rights, a 
reality reflected in the Treaty freedoms (freedom of movement, establish
ment, services and capital, EC Articles 48, 52, 58, 67). For Everson, citizen 
participation in the Community is at heart no more than participation in the 
market, a peculiarly ‘thin’ notion of citizenship.118 Everson goes on to argue 
that the ‘fatal legacy’ of market citizenship has been to divest citizenship of 
activism. The inherently passive idea of market or economic citizenship is, in 
a national setting, always subsidiary to that of the active, participatory, polit
ical citizen. European citizenship, on the other hand, is infected with a fatal 
schizophrenia. The participatory, political function of citizenship is situated 
at national level, where the citizen owes allegiance; only the market or 
consumer function operates at EU level.

Everson’s vision of market citizenship as essentially passive could, how
ever, be challenged. Perhaps the ‘fatal legacy’ of EC market citizenship lies 
less in inherent, conceptual weakness than in failure to ‘thicken’ the notion? 
In the ideology of ‘New Right’ politics, the citizen is defined in economic 
terms as taxpayer and consumer. True, this could be seen as a ‘thin’, passive 
conception of citizenship, transmuting citizens into ‘consumers’, but this

116 See the earlier Commission document, Communication from the Commission on Racism, 
Xenophobia and Anti-Semitism and Proposal for a Council Directive Designing 1997 as 
European Year against Racism, COM(95) 653.

117 Resolution on Racism, Xenophobia and Anti-Semitism and the Results of the European 
Year against Racism (1997) PE 266/057, adopted 29 January 1998.

118 Everson, ‘The Legacy of the Market Citizen’, in Shaw and More, supra note 12.
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would be to underplay the element of genuine empowerment which underlies 
the Citizen’s Charter as propounded by the Conservative Government of 
John Major in the United Kingdom.119 The Charter is designed not only to 
raise the standards of delivery of public services but also to empower the 
citizen to take action when the service delivered is substandard. It has rein
forced the idea that choice is the best spur to quality improvement; that in 
consequence information about government is a citizen-right and a govern
ment-obligation; and that the users of services are to be consulted about the 
level and nature of those services. In one sense then, the Charter gives mar
ket citizens ‘Voice’, even if we should be careful not to confuse this with 
participation.

On the other hand, the close link between the Charter and market ideol - 
ogy fatally limits its ambit. The Charter sets out merely to correct market 
failures by providing remedies for individuals ‘who are forced to be loyal 
customers to public institutions over which they have very little direct 
control’.120 The Charter empowers customers and managers, not citizens. 
Thus, it can be seen as a legitimating device designed to pass economic citi
zenship off as political citizenship.

Perhaps Everson also underplays the social aspect of economic citizen
ship. Here T. H. Marshall’s post-war work on citizenship is of relevance. To 
Marshall goes the credit for articulating the idea that political citizenship 
must be extended to embrace social rights. Defining citizenship as full mem
bership of a community, Marshall adds that those who possess the status are 
equal with respect to the rights and duties associated with it. This adds to the 
classic civil and political rights a variable package of cultural, educational 
and welfare rights realized in modem societies through the social services 
and educational system.121 An alternative way to conceptualize Marshall’s 
proposition is to see social rights as a necessary precondition to the exercise 
of political rights (citizenship); in other words, gross material inequality (for 
instance, illiteracy or poverty) effectively bars participation in political activ
ities.

Marshall’s insight can be related to the expansion of the EU into social 
policy-making, allowing this development to be explained in two rather 
different ways. On the one hand, it could be seen as a sign of commitment to 
Marshall’s new social rights, which do today receive general recognition at a 
fairly basic level in the MSS of the EU. On the other, it might represent a 
narrower commitment to the ‘level playing field’ of the Single Market, with 
social rights viewed as burdens on industry to be as far as possible equal-

119 See for further discussion, C. Harlow and R. Rawlings, Law and Administration (2nd ed., 
1997), Ch. 5; Barron and Scott, ‘The Citizens’ Charter Programme’, 55 MLR (1992) 526.

120 Hambleton and Hoggett, ‘Rethinking Consumerism in the Public Service’, 3 Consumer 
Policy Review (1993) 103, at 115.

121 T. H. Marshall, Citizenship and Social Class (1950), at 71-4.
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ized.122 To exemplify, we might read EC Article 119 as providing a state - 
guaranteed social right of equal payment. Again, we might -  and feminist 
theorists certainly would -  read it as providing the means of access to 
political rights by providing the means of political participation. Or we might 
read it as directly providing a civil right of citizenship by enhancing the 
status of women as partners in the workplace. Finally, we might read it as a 
right of economic citizenship linked to ‘the level playing field’ ideal of the 
Single Market, a less resonant interpretation though undoubtedly the one 
which the Article envisaged.

In the EU, the clear link between economic and social citizenship is 
reflected positively in the concept of ‘social partnership’ between manage
ment and labour. We need to question, however, whether the institutions for 
making partnership operational are adequate. First in time came the pater
nalist Economic and Social Committee (EcoSoc). Modelled on national 
machinery to institutionalize interest representation, EcoSoc consists of a 
mix of workers, employers, professionals and consumers, and advises 
Commission and Council on economic and social matters.123 Its reason for 
existence is exchange of information: ‘to increase democratic accountability, 
make Community decision-making more transparent, and familiarise the 
economic and social sectors with the Council’s legislative output’. Despite 
determined efforts to become the Voice for consumers, the EcoSoc has in 
practice been superseded by the EP and is today ‘an obscure, relatively pow
erless body’ whose reports ‘sit, unread, in Council meetings’.124

The advent of the Social Charter in the TEU has shifted attention to a far 
more significant development in EC lawmaking. Article 4 of the Agreement 
on Social Policy provides for the ‘social partners’ to be consulted by the 
Commission on social policy. Soft law, in the shape of agreements between 
the social partners, can be implemented either by the Council or at national 
level. Arguably, this is a real, if limited, start to a form of participatory 
democracy in which workers acquire Voice in social policy-making.125

D. The Second Phase: Civil and Political Citizenship

Political citizenship may be narrowly defined in terms of voting rights, the 
sense in which it was first construed in debates concerning democracy deficit 
or legitimacy. Everything points, however, to the fact that this is precisely 
the category of voting right in which EU citizens show least interest. True,

122 E. Meehan, Citizenship and the European Community (1993), at 69.
123 Obradovic, ‘Accountability of Interest Groups in the Union Lawmaking Process’, in 

Craig and Harlow, supra note 42.
124 D. Dinan, supra note 52, at 312.
125 Fredman, ‘Social Law in the European Union: The Impact of the Lawmaking Process’, in 

Craig and Harlow, supra note 42.
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the right to vote is exercised, with less enthusiasm in some countries than 
others, but everywhere the data suggests the low salience of EP elections. 
Average turnout across the Union is 58.5 per cent, falling steadily from 65 
per cent in 1979 to 62.8 per cent in 1989.126 In the UK, where voting is not 
obligatory, only 36.4 per cent of the electorate voted in 1994, a figure nearer 
to local elections than the average of over 70 per cent at national elec
tions. 127 In Ireland, when in 1989 an EP election coincided with a national 
election, the turnout improved by 20 per cent.128 In West Germany, turnout 
fell from 65.7 per cent in the first direct election in 1979, to 62.3 per cent in 
1989, to 59.5 per cent in 1994. In France in 1994, 47.3 per cent of the elec
torate did not vote. Turnout is high only when voting is compulsory, takes 
place on a Sunday, or ‘is translated into seats with a high degree of propor
tionality’.129 Voters seem to sense that political power is not really at stake; 
nation rather than party determines voters’ policy preferences.130

Statistical indices can be fleshed out by a closer look at the development 
of trans-European political parties. Even before direct elections had been 
introduced, Marquand131 was saying that the chances of moving beyond a 
‘Europe of the nations’ depended very much on the emergence of European 
political parties. We are still awaiting this outcome nearly twenty years later. 
Hix and Lord132 measure European party democracy against five basic 
criteria:

(i) organizational cohesion
(ii) office-seeking, or the quest for political power through office
(iii) policy/ideological competition
(iv) electoral legitimacy or choice of office-holders through party
competition, and
(v) accountability through party policy and electoral platforms.

Warning that they are measuring a particular form of participation in 
democracy rather than the degree of democracy, they nonetheless conclude

126 Franklin, van der Eijk and Oppenheim, ‘The Institutional Context: Turnout’, in C. van der 
Eijk, M. Franklin et al., Choosing Europe? The European Electorate and National Politi
cal Processes (1996). See also Smith, ‘The 1994 European Elections: Twelve into One 
Won’t Go’, 18 W. European Politics (1995) 199. (It must be remembered that the coun - 
tries participating differ).

127 The 1945-1992 figures are tabled in B. Jones et al, Politics UK (2nd. ed., 1994) at 170. 
Compare the turnout of 77.8 per cent in the 1992 General Election with the figure in the 
text.

128 Van der Eijk, ‘What Voters Teach Us about Europe-Wide Elections: What Europe-Wide 
Elections Teach Us about Voters’, 15 Electoral Studies (1996), at 149.

129 Van der Eijk, supra note 126.
130 Thomassen and Schmitt, ‘Policy Representation’, 32 European J. o f Political Research 

(1997) 165, at 176.
131 Marquand, ‘Towards a Europe of the Parties’, Political Quarterly (1978) 425.
132 S. Hix and C. Lord, Political Parties in the European Union (1997), at 204-13.
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that the position of European level political parties is still ‘extremely weak in 
comparison to parties in most democratic systems’.

Hix and Lord argue too that the crisis has actually deepened.133 The 
election of the EP has done ‘little to prevent the development of a new and 
much deeper wave of scepticism towards European integration’. The so- 
called ‘permissive consensus’, legitimating bargains between Europe’s 
governmental elites, has come to ‘an abrupt end’. In Denmark, anti- 
Maastricht parties won the 1992 ratification referendum, though the ‘Yes’ 
vote scraped home the next year, signalling Exit rather than Voice.134 In 
France, in the 1994 Euro-election, anti-Maastricht lists gained almost 40 per 
cent of the vote. In the 1994 elections in the UK, Labour swept the board, 
leaving a Conservative national Government virtually shorn of European 
representation -  a prime example of the rule that high salience national poli
tics dictate outcomes in Euro-elections.135

The usual explanation for low salience is institutional; the elections do 
not (as in the US presidential election) determine who governs. In European 
terms, elections do not allow the people to participate in policy-making. 
Another explanation is equally plausible. National leaders can ignore popular 
opinion on Europe in a way that is impossible in national politics; because of 
the weakness of Euro-politics, European issues are never properly put to the 
people. In a study of the 1994 elections, Boyce noted that the media had been 
blind to the ‘continuous, close entanglement’ between national and European 
politics and policy-making and had in consequence reduced the European 
elections to Tittle more than national opinion polls’. 136 Nevertheless Boyce 
warns against equating party weakness with parliamentary weakness, believ
ing the EP to have become ‘increasingly assertive and politically astute’. 
Paradoxically, while popular support proves insufficient to legitimate either 
the institutional structure of the EU or the EP as a representative body, the 
EP is beginning to find its voice as popular representative. From such acorns, 
great oaks can grow.

133 Ibid., at 198-9.
134 Siune and Svensson, ‘The Danes and the Maastricht Treaty: The Danish EC Referendum 

of June 1992’, 12 Electoral Studies (1993) 99. In 1998, the Danish electorate voted in a 
referendum to ratify the Treaty of Amsterdam, but about 45 per cent voted against.

135 Obradovic, supra note 3. Labour went on to win the 1997 national general election over - 
whelmingly.

136 Boyce, ‘The June 1994 Elections and the Politics of the European Parliament’, Parlia
mentary Affairs (1994) 141, at 156.
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E. Lobbying and Interest Representation

The political deficit might be less important if other forms of democratic par
ticipation flourished at EU level. As Richardson reminds us:

In a sense, citizens are consumers of participation or activism and a market has 
developed to meet their needs. Yet one of the fundamental assumptions of any 
society which claims to be a democracy is that its citizens are active participants 
in the process of governing. Indeed, liberal democratic theory argues that the 
active participation of citizens is not only a good in itself, but it is also functional 
to the success of a liberal democracy. Translating this ambition into a reality in 
modem democracies is, however, exceptionally difficult. For the ambition to be 
realised there needs to be a set of readily available opportunity structures for citi
zen participation, matched by a set of citizen attitudes towards participation. I37

Verba, Nie and Kim define participation to encompass ‘all those activities by 
private citizens that are more or less directly aimed at influencing the selec
tion of government personnel and/or the decisions they make’. 138 They go on 
to criticize too narrow a focus on voting (hence by implication on political 
parties), suggesting that

different modes of political activity represent significantly different ways in 
which citizens attempt to influence the government -  different in terms of the 
motivations of the acts, different in terms of the processes that bring people to the 
activity, different in terms of the consequences of the acts.

In addition to voting and campaigning, categories which could be broadened 
out to include all forms of direct participation through political parties, 
Verba, Nie and Kim list as political activity (i) citizen-initiated contacts, in 
the sense of individual initiatives to contact an official or parliamentary 
representative and (ii) cooperative activity with other citizens, either (a) by 
working with or forming informal groups to influence government officials 
or (b) by working through formal organizations for the same purpose.

For some years, social scientists have realized that both heads of activity 
were well developed in the EU,139 though doubts must exist as to how 
‘democratic’ or representative they really are. Brussels has been described as 
a lobbyists’ city, a paradise for self-interested political lobbying, dominated 
by multinational business interests and professional lobbyists.140 Research

137 Richardson, ‘The Market for Political Activism: Interest Groups as a Challenge to Politi
cal Parties’, 18 W European Politics (1995) 116.

138 S. Verba, N.H. Nie and J.-O. Kim, The Modes o f Democratic Participation: A Cross
national Comparison (1971).

139 Harlow, ‘A Community of Interests? Making Use of European Law’, 55 Modern Law 
Review (1992) 331; S. Mazey and J. Richardson (eds), The European Lobbying Process 
(1993).

140 W. Grant, Pressure Groups, Politics and Democracy in Britain (1995).
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confirms141 the common-sense conclusion that ‘political voice’ is unequal 
and often biased; greater equality in participation would yield a difference in 
the messages transmitted to policy-makers and political actors who, in any 
event, are inclined to hear only what they want to hear.

The dominance of business in European policy-making has to be admit
ted. While governments and the Council are pleased to regard themselves as 
‘sovereign’ decision-makers, they actually operate within severe 
constraints.142 Business, and especially big business, is one of those 
constraints and adds to the pressure which its corporate voice can already 
exercise through political channels, a less obviously political form of lobby
ing. This is done by ‘providing analysis and advice, by posing questions and 
influencing the general climate of opinion’. 143 Some writers, such as 
Strange144 or Schmidt,145 go so far as to describe post-modernist societies as 
a triangular, corporatist elite, with states, international institutions and 
international business as its sole participants. This analysis provides simulta
neously a justification for the Andersen and Bums analysis146 of two-tiered 
European democracy and a strong argument against the model.

The primary way for citizens to mobilize themselves against this corpo
ratist alliance is by banding together into public interest or social action 
groups. Some of these receive public funding and, at European level, are 
recognized and encouraged by the Commission. Greenwood147 tells us, for 
example, that 59 per cent of European-level public-interest groups which he 
studied (a total of 45) received European funding. They may also receive 
recognition in other ways, for instance, consumer or environmental groups 
may receive standing rights for purposes of litigation148 or placements by the 
Commission on advisory committees.149 The function of public interest 
groups is to ensure that corporate interests and the ‘social partners’ (namely, 
business, employers and unions) do not monopolize access to the policy
making process. Their success is debatable, even if the most complete evalu-

141 Especially, S. Verba, K. Schozman, H. Brady, Voice and Equality: Civic Voluntarism in 
American Politics (1995).

142 Without digressing into discussion of neo-functionalism or neo-institutionalism, which 
dominated the theorizing of early EC politics (see, Hix, ‘The Study of the European 
Community: The Challenge to Comparative Politics’, 17 W European Politics (1994) 1), 
this is a point they tend to overlook.

143 Cowles, ‘The European Round Table of Industrialists: The Strategic Player in European 
Affairs’, in J. Greenwood (ed.), European Casebook on Business Alliances (1995).

144 Strange, ‘The Defective State’, 124 Daedalus 55. See also, S. Strange, The Retreat o f the 
State, The Diffusion of Power in the World Economy (1996).

145 Schmidt, ‘The New World Order Inc: The Rise of Business and the Decline of the Nation- 
State’, 124 Daedalus (1995) 75.

146 See supra, Part One.
147 Greenwood, supra note 56, at 177.
148 Harlow, supra note 17.
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ation describes them as ‘far from powerless in European public affairs’ and 
notes a developing ‘culture within the Commission of deliberately seeking 
out the views of public-interest groups, and of attempting to create a level 
playing field for interest representation between public, and business, inter
ests’.150 This has resulted in the publication of a code of practice for dealings 
between the Commission and interest groups,151 with a view to advancing 
transparency and defusing charges of lobbying and even corruption. Notably, 
the EP is also beginning to express concern about lobbyists and lobbying. 
Three Reports (the Galle, Nordmann and Ford Reports) have already urged 
the EP to regulate the conduct of its members and relations with interested 
parties. Tentatively, steps towards a long overdue regulation have been 
taken.152 Approaching the problem from the reverse side, the EP is also 
improving transparency of members’ interests.153

Perhaps we are moving towards Richardson’s picture of political parties 
in terminal decline, to be replaced by single issue and public interest groups 
and social movements, which could, in international and transnational fora, 
ultimately prove equally effective. But could they ever become equally 
democratic? Equality and transparency are both at present problematic. Until 
we can be confident that informal interest representation will not degenerate 
into lobbying, we are right to be cautious.

F. Conditions for Participation

Many years ago, at the height of the vogue for citizen participation in land 
use planning, Amstein, an American town planner, devised a typology, or 
eight-rung ‘ladder of citizen participation’,154 exposing the reality of much 
participation as a placebo. Rungs 3 (informing) and 4 (consulting) of 
Amstein’s ladder are labelled ‘degrees of tokenism’ on the ground that citi
zens ‘may indeed hear and be heard. But under these conditions they lack the 
power to insure that their voices will be heeded by the powerful’. Whether in 
the EU these rungs have yet to be reached or whether we remain on 
Amstein’s lowest rungs of (1) therapy and (2) manipulation, when power- 
holders use information to ‘educate’ or ‘cure’ those wishing to participate, is 
an open question.

150 Greenwood, supra note 56, at 178-9.
151 European Commission, An Open and Structured Dialogue between the Commission and 

Special Interest Groups SEC (92) 2272.
152 Greenwood, supra note 56, at 80-100.
153 A Register of Members’ Interests was set up by a Resolution of 17 July 1996 and is to be 
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154 Amstein, ‘A Ladder of Citizen Participation’, 35 J. o f the American Institute o f Planners 
(1969)216.
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Thus, in her work on European policy-making, Héritier stresses the anxi
ety of the Commission to build legitimacy and support through inclusion of 
public interest groups, pointing to the way in which recent environmental 
legislation:

includes a clause guaranteeing the right of public access to information. By offer
ing interested citizens and organisations information about what Europe-induced 
policy activities imply, the Commission is seeking to bridge the gap between the 
‘Brussels bureaucracy’ and European citizens. It is hoped that having a better 
understanding of, and insight into, these policies will encourage the European 
public to support them... [The objective of] active involvement of associations in 
drafting European policy and implementation ... is to avoid conflicts by forming a 
broad consensus prior to embarking upon legislation and to sustain legislation 
once it is in place...155

Who is using whom? And is this tokenism or manipulation? Do ‘interested 
citizens’ gain access to, and succeed in influencing, the policy-making 
process, or are they ‘allowed to hear and be heard’, yet their voice goes un
heeded?

Even in the generally well-resourced area of environmental politics, one 
notes a grave imbalance of resources. When the first European environmen
tal group, the European Environmental Bureau, started up in 1974, it was a 
tiny operation and networking was at first very limited.156 The Commission 
provided funding, and its clever role in stimulating at one and the same time 
a European environmental policy based on supposed public demand and evi
dence of that demand in the shape of complaints and requests to DG XII, is 
to be noted in the light of Héritier’s findings. Today the European scene has 
changed with the advent of the big players, such as Greenpeace, Friends of 
the Earth or the World Wildlife Fund. These world players possess a greater 
degree of independence. Even local environmental groups (complaining, for 
example, about breaches of the Bathing Water Directives at one single site) 
are more sophisticated. Instructed by the Commission on tactics, they are 
now well-versed in playing the EU off against national governments and vice 
versa, utilizing every available forum. Environmental groups routinely 
instruct their members to use the Commission’s published complaints proce
dure157 to pressurize the Commission into preferring infringement proceed
ings under EC Article 169. They have started to use the Court to gain access 
to Commission policy documents and decisions.15** In some states, litigation 
strategies directed at national governments are well developed.159 Again, the

155 Héritier, supra note 74, at 180.
156 Rucht, ‘Think Globally, Act Locally? Needs Forms and Problems of Cross-national 
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first Annual Reports of the European Ombudsman list two group complaints 
from local British groups seeking to use the new institution against planning 
decisions taken at national level.160 Questions remain, however, about the 
real level of influence.

Transparency
In a powerful plea for greater transparency in the EU, Curtin argues that, 
without an adequate flow of information, even the first stages of democracy 
become meaningless:

It is regarded as essential to the democratic process that individuals are able to 
understand the decision-making process and the means by which the decision
makers have reached their conclusions in order effectively to evaluate govern
mental policies and actions and to be able to choose their representative intelli
gently. An equally important objective of openness in democratic government is 
to enhance public confidence in government.161

Since Maastricht, the European elite has for the first time admitted trans
parency as ‘one of the primary means of engaging the interest and loyalty of 
the people in the European Union’. The discourse is in terms of ‘em
powerment’, yet the primary objective seems to be the purchase of ‘loyalty’ 
to the elite-led agenda for the European enterprise. On Amstein’s ladder, 
does this concession represent ‘manipulation’ or ‘therapy’ rather than true 
dialogue?

And even at these lowly levels of participation, the EU falls short. Only 
the proceedings of the EP are sufficiently open, while the true legislator (the 
Council) legislates in virtual secrecy. A Declaration on Transparency (No. 
17) was annexed to the TEU and was followed at the Edinburgh Summit by 
further resolutions.162 Subsequently, the Commission published a Code of 
Conduct on public access.163 This gradual progression towards openness was 
extended at Amsterdam. The new TEU Article 1 requires that EU decisions 
be taken as openly as possible. A new EC Article 255 gives citizens and 
others a right to EP Council and Commission documents, though subject to 
important limits. Moreover, this is ‘work in progress’: all the institutions are 
under an obligation to work towards higher standards within the next few

160 See Cases 132/21.9.95, AH/EN v. Commission re Newbury Bypass, Annual Report of the 
European Ombudsman for 1996, at 66-7.
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years.164 This is important, as the Court has ruled that, until general rules are 
adopted by the legislature, access rests on institutional ‘powers of internal 
organization’. 165 Given what has already been said about access to policy
making in Third Pillar matters -  still significant in justice and policing and, 
to a lesser extent, in immigration -  it is crucial that the transparency obliga
tion should be extended to these traditionally closed areas.

The good faith of the Council was tested and exposed immediately after 
Edinburgh by a journalist who applied to see Council documents and was 
promptly refused on the ground that they did not fall within the class of doc
ument which had to be released. The Tribunal of First Instance (TFI) demon
strated that legal action can buttress democracy by ruling against the Council 
on the ground that there had been a failure to adequately balance the citizen’s 
interest in gaining access against the institutions’ interest in confidential
ity.166 This was, however, a tiny victory. Another tiny victory was won in 
Netherlands v. Council,167 where somewhat cryptically the Court ruled that 
the institutions must ‘take measures in order to ensure their internal operation 
in conformity with the interests of good administration’.

An ‘own-initiative inquiry’ opened by the European Ombudsman in June 
1996, covering not only the institutions but many other important EU actors, 
including agencies, the European Investment Bank and Monetary Institute, 
the EcoSoc and the Committee of the Regions, followed up on this ruling. 
The inquiry was designed to discover the existence and public availability of 
rules governing access by the public to documents and found that every insti
tution, with the single exception of the ECJ (which is currently examining its 
practice), had adopted rules on access and that these bore a remarkable simi
larity to those already promulgated by the Council and Commission. To the 
Ombudsman, registers of documents seemed the best way to inform the pub
lic and secure consistent access.

Ideals of ‘participatory democracy’ are undoubtedly beginning to fire the 
imagination of EU citizens, leaking in from national politics and fuelling new 
demands for transparency and rights of access to information168 and the pre
sent situation is unlikely to satisfy the many supporters of civic republican
ism or participatory democracy.169 This time the goal is the top rungs of 
Amstein’s ladder.170 These carry increased degrees of citizen power and

164 See, V. Deckmyn and I. Thompson, Openness and Transparency in the European Union 
(1998).

165 Case C-68/94, Netherlands v. Council [1996] ECR1-2169.
166 Case T-194/94, John Carvel and Guardian Newspapers Ltd. v. Council o f the European 

Union [1995] ECR 11-2769.
167 Case C-58/94, Netherlands v. Council [1996] ECR 1-2169.
168 See, Curtin and Mejers, ‘The Principle of Open Government in Schengen and the Euro

pean Union: Democratic Retrogression?’, 32 CML Rev. (1995) 390.
169 Such as Craig, supra note 19.
170 Amstein, supra note 154.
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‘decision-making clout’. Partnership (6) is defined as allowing negotiation 
and ‘trade off with power holders. Social action and public interest groups, 
we have suggested, already have one foot on this rung, though, 20 years after 
the idealistic Amstein wrote, democratic credentials of ‘trade o ff are in 
doubt. At the top of Amstein’s ladder comes full delegation of powers (7), 
which gives citizens full control over decision-making. No doubt he had 
local politics in mind. In the European context, subsidiarity and regionalism 
might be employed in just such a fashion. As has been indicated, however, it 
seems unlikely that the ‘Europe of the Regions’ will materialize.

Suggestions have recently been put forward for a ‘New Age’ deepening 
of citizen interest and input.171 A European legislative ballot to allow direct 
voting on certain citizen-inspired legislative initiatives, at first at election 
time, later more generally, has been proposed. This would be strengthened by 
a ‘European public square’, enhancing transparency by placing on the Inter
net full details of the decision-making process for every EU project. A 
‘private forum’ for meaningful exchanges between ‘Community Institutions 
and certain private actors’ together with an ‘Open Forum’ where interested 
net-users could participate and discuss EU policies amongst themselves and 
(implicitly) with the institutions, would both be included. But delegated 
decision-making, the top rung of Amstein’s ladder (7), in which ‘have-not 
citizens obtain the majority of decision-making seats, or full managerial 
power’ is not even on the agenda. Present attitudes, institutional structures, 
and even objectives, suggest that it never will be.

Shaw has described citizenship rights as:

part of a set of political processes whereby EU citizens themselves, through their 
practices as citizens, build the type of Community of which they wish to be mem
bers. It offers opportunities for developing the values which citizens may wish to 
see as the foundation stone of that polity. 172

Far from reaching this desirable goal, the European enterprise has brought a 
steady disempowerment of citizens. Power has steadily leached away to a 
level where national parliaments cannot master it and citizen input becomes 
difficult. A variant of corporatism, centred on the Council, the Commission 
and its experts and interested lobbyists typically representing big business, 
has materialized. As yet, no representative bodies have emerged with the 
strength to combat it.

171 Weiler, ‘The European Union Belongs to its Citizens: Three Immodest Proposals’, 32 EL 
Rev. (1997) 150.

172 Shaw, ‘European Union Citizenship: the IGC and Beyond’, 3 European Public Law 
(1997) 413, at 438.
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IV. Participatory Democracy and Courts

There is an important area of overlap between citizenship and the Rule of 
Law, in that access to courts and equality before the law are important rights 
of citizenship often listed as a fundamental human right.173 And, just as 
political and civic citizenship focus on formal equality (for instance, univer
sal suffrage), so formal interpretations of the Rule of Law principle protect 
procedural rights. Formalist interpretations of the Rule of Law principle do 
not deal in substantive equality; they do not seek to go behind the simple 
mantra of equality before the law to insist on equality of arms.174 In other 
words, formalists are not interested in law’s functional dimension; access to 
justice in the sense of equal access to legal services175 is not on the formalist 
agenda. The Rule of Law concept serves the important function of dividing 
law from the political sphere. In this way the maxim helps to sustain the 
myth of law’s autonomy central to formalist legal theory. Here again, 
formalists do not seek to go behind the veil of neutrality176 to evaluate the 
role which law actually plays in political affairs.

Without denying the importance of this dual role for Western constitu
tional thought, I shall argue here that the right of access to courts provides an 
important avenue of access to the political process. This inevitably raises the 
question whether courts form part of the political process or, as lawyers pre - 
fer to believe, merely offer procedural supports to democracy.177

A. Courts and Politics

The twin question of whether courts are part of the political machinery178
and thus provide a forum for political participation179 is very much a late
twentieth-century question. By this, I do not mean that the question has never
been asked before but that our generation seems to have become preoccupied

173 Thus ECHR Arts 5 and 6 establish the right to fair procedures in criminal proceedings and 
the right to a judicial trial. See also Close, ‘Definitions of Citizenship’, in P. Gardner 
(ed.), Hallmarks o f Citizenship; A Green Paper, British Institute o f International and 
Comparative Law (1994), at 4; Szyszczak, supra note 14; O’Leary, ‘The Relationship 
between Community Citizenship and the Protection of Fundamental Rights in Community 
Law’, 32 CML Rev. (1995), at 519 and 554.

174 See, e.g., Raz, ‘The Rule of Law and its Virtue’, 93 Law Quarterly Review (1977) 195; T. 
Allan, Law, Liberty and Justice, The Legal Foundations o f British Constitutionalism 
(1993).

175 On which see notably, M. Cappelletti and B. Garth (eds), Access to Justice (1978).
176 On which see the celebrated article by Wechsler, ‘Foreword: Toward Neutral Principles 

of Judicial Review’, 73 Harvard Law Review (1959) 1.
177 For the classic exposition see J. Hart Ely, Democracy and Distrust: A Theory o f Judicial 

Review (1980).
178 R. Miliband, The State in Capitalist Society (1973), at 125-30.
179 Stewart, ‘The Reformation of American Administrative Law’, 88 Harvard Law Review 

(1975) 1667.
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by it. The dominant legal tradition both in the common law world and in 
continental Europe is positivist, part of the legacy of the Enlightenment. 
Montesquieu bequeathed to modem Western society the concept of judicial 
independence180 and, in an alternative reading of the same conception, that 
of judicial ‘neutrality’. From this beginning, the positivist ideal of 
autonomous and apolitical law became the paramount model during the 
nineteenth century. According to the so-called declaratory theory of law, 
judges possessed no independent discretion; their function was simply to 
apply the law to the facts: Rules + Facts = Decision.181 The influence of this 
classical rule of law model is still forceful in European legal systems, includ
ing that of the EC.

The alternative model in which courts, inside a democratic system, are 
seen as capable of political activity, albeit of a different kind from politi
cians, emanates from the United States and is rooted in American realism.182 
Realists derided the formulistic picture of ‘slot machine justice’ (Rules + 
Facts = Decision).183 Later, when studies of the American Supreme Court 
had made it impossible to maintain the fiction of apolitical law, the argument 
shifted ground to centre on the contentious question of ‘government of 
judges’; in other words, from whether law and adjudication possess a 
political dimension to how political adjudication could be made compatible 
with majoritarian democracy.184

Later, or perhaps in parallel, the debate once more shifted ground. The 
success of the Supreme Court with its newly acquired ‘rights jurisdiction’ 
after the celebrated decision185 on equal rights in state education, stimulated 
a spectacular growth in ‘public interest law’, defined at first as the use of law 
for the benefit of under-privileged classes of the community to achieve social 
reform or legal change. A new model of constitutional and administrative 
adjudication began to find favour, in which the courtroom provided a plat
form for the under-privileged in the political process, putting them into a 
position of ‘equality’ with the powerful.186 In the rest of this lecture I shall 
try to relate these developments to Europe.

180 M. Vile, Constitutionalism and the Separation o f Powers (1967), at 88-90.
181 See J. Frank, Courts on Trial: Myth and Reality in American Justice (1973).
182 On which see, P. Atiyah and J. Summers, Form and Substance in Anglo-American Law, A 

Comparative Study o f Legal Reasoning, Legal Theory and Legal Institutions (1987); N. 
Duxbury, Patterns o f American Jurisprudence (1995).

183 See, e.g., Cohen, ‘Transcendental Nonsense and the Functional Approach’, 35 Columbia 
Law Review (1935) 809.

184 See the debate between A. Bickel, The Least Dangerous Branch; The Supreme Court at 
the Bar o f Politics (1962); J. Hart Ely, supra note 177; M. Perry, The Constitution, Courts 
and Human Rights (1982).

185 Brown v. Board o f Education o f Topeka 347 US 483 (1954).
186 Stewart, ‘The Reformation of American Administrative Law’, 88 Harvard Law Review 

(1975)1667.
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B. ‘Political’ Adjudication in Europe

In setting the scene, we must first bear in mind that a majority of the 15 
Member States is already familiar with constitutional adjudication. Secondly, 
Landfried argues that the debate has already moved from formalist posi
tivism to a realist understanding and critique.187 In the early post-war period 
which saw the establishment of the German Consititutional Court, the 
concern of students of constitutional courts was juridical (with jurisdiction 
and legal principle) rather than political. Attention focused on the lawmaking 
function of judges and whether ‘judges make law or simply interpret consti
tutions in a value-neutral, mechanical way’. Today, Landfried tells us, the 
emphasis has moved to the ‘constitutional legitimacy [of judicial lawmaking] 
and with ways of rendering it responsible and relating it to contemporary 
conceptions of popular sovereignty’.

Two things are noteworthy about the essays in Landfried’s comparative 
collection. First, it contains no essay on the Court of Justice, perhaps suggest
ing the low visibility of the latter as a political and constitutional court.188 
Secondly, a sharp distinction in viewpoint emerges between countries with a 
well-established parliamentary tradition and those where, as in Germany, 
federalism and a written constitution have altered the balance of power 
between judge and legislator. In the former, von Beyme suggests, the princi
ple of constitutional review is less easily accepted.189 Both types of consti
tutionalism are to be found inside the EU, the parliamentary tradition being 
particularly marked in the United Kingdom where, prior to accession in 
1972, judicial review of legislation was not permitted.190 We should proba
bly recognize a further distinction between ‘checks-and-balances’ constitu
tions and those which, like that of France, accept instead a vertical separation 
of powers. These countries too have difficulty in accepting constitutional 
review. Thus in France, without a tradition of strong parliamentary govern
ment, review is entrusted to a semi-political Constitutional Council.

187 C. Landfried (ed.), Constitutional Review and Legislation (1988).
188 But see Stein and Vining, ‘Citizen Access to Judicial Review of Administrative Action in 

a Transnational and Federal Context’, in F. Jacobs (ed.), European Law and the Individ
ual (1976); Weiler, ‘Eurocracy and Distrust: Some Questions Concerning the Role of the 
European Court of Justice in the Protection of Fundamental Human Rights within the 
Legal Order of the European Community’, 61 Washington Law Review (1986) 207.

189 von Beyme, ‘The Genesis of Constitutional Review in Parliamentary Systems’, in 
Landfried, supra note 187, at 21.

190 But see the effect of the Factortame litigation: R. v. Secretary o f State for Transport ex p. 
Factortame (No. 1) [1990] 2 AC 85; R. v. Secretary o f State for Transport ex p. 
Factortame (No. 2) [1990] 3 WLR 818. For comment see, Graveils, ‘Disapplying an Act 
of Parliament Pending a Preliminary Ruling: Constitutional Enormity or Community Law 
Right?’, Public Law (1989) 568 and id ., ‘Effective Protection of Community Law Rights: 
Temporary Disapplication of an Act of Parliament’, Public Law (1991) 180. And see, R v. 
Secretary o f State for Employment, ex parte EOC [1994] 1 All ER 910.
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Stone argues that, as the constitutional function of courts receives 
recognition within a given constitutional tradition, so the court begins to 
assume some of the characteristics of a legislator.191 The adversarial ‘checks 
and balances’ picture of a Supreme Court which can obstruct, fetter or 
frustrate the legislature is replaced by a more consensual picture of a joint 
legislative enterprise in which the parameters are fixed by the legislature and 
judiciary working together. In this model, the function of the judiciary 
becomes to feed in alternative values through the development of a jurispru
dence of rights, and to protect minority interests against a pre-eminently 
majoritarian political process (below).

C. The Court of Justice and Political Participation

The two questions, whether the Court of Justice possesses a constitutional 
jurisdiction, and whether it is a policy-making or political court, were slow to 
arrive on the scholarly agenda. Still controversial, they need to be 
approached slowly and on a step-by-step basis.

How do courts acquire a ‘political’ competence and in what areas is it 
exercised? Arguably, all courts possess policy- and law-making functions 
and most cases involve a measure of policy-making which may bring judges 
unexpectedly into the political limelight. The three sensitive and highly 
charged areas of constitutional adjudication, judicial review and human 
rights adjudication are, however, especially likely to bring charges of 
‘government by judges’. Prima facie the Treaty bestows on the ECJ only one 
of these ‘political’ competences: an administrative jurisdiction under EC 
Articles 173 and 175 to review the legality of acts and omissions of the 
Community institutions, with power to annul. Its primary role is to ‘ensure 
that in the interpretation and application of this Treaty the law is observed’ 
(EC Article 164). It is the way in which it has acquired competence under 
the other two heads that has opened it to charges of judicial activism and pol
iticking. Rasmussen in particular has attacked the Court’s policy-making 
activities as ‘transgressing] the borderline to the Community’s judicial 
function’,192 though Weiler has spoken of its treatment of human rights as an 
example of ‘sheer judicial power’. 193 Volcansek too describes the ‘reaches

191 Stone, ‘Where Judicial Politics are Legislative Politics: The French Constitutional 
Council’, 15 W. European Politics (1995) 29. See also Stone Sweet, ‘Constitutional 
Dialogues: The Protection of Human Rights in France, Germany, Italy and Spain’, in S. 
Kenney, W. Reisinger and J. Reitz (eds), New Approaches to Law and Politics in Europe.

192 H. Rasmussen, On Law and Policy in the Court o f Justice (1986). See now id., European 
Court o f Justice ( 1998).

193 Weiler, supra note 188.
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and limits of Community law’ as having been ‘delineated by the Court of 
Justice through its unabashed willingness to make policy’.194

To experienced court-watcher Martin Shapiro, the ECJ undoubtedly 
possesses a constitutional jurisdiction. He sees the Court as exercising all 
three ‘political’ competences. In deciding whether institutional acts conform 
with the Treaty and whether legislation is founded on a proper legal base, it 
exercises ‘constitutional’ jurisdiction over all Community organs and Mem
ber States. EC Articles 173 and 175 empower ‘administrative’ judicial 
review over Community institutions. Its human rights jurisdiction was self- 
endowed. 195 According to Shapiro:

Once the Court had proclaimed that the members had surrendered part of their 
sovereignty, it could easily go on to argue that the members surely would not 
have made such a surrender to a governing entity authorized to run roughshod 
over individual rights.196

Most observers would agree with Shapiro that the ECJ has played a central 
political role in shaping the Community:

During long years in which the political development of the Community seemed 
to have ground to a halt, it was the Court that kept alive the vision of the Com
munity as something more than a trade alliance. In a sense, the Court created the 
present-day Community; it declared the Treaty of Rome to be not just a treaty but 
a constitutional instrument that obliged individual citizens and national govern
ment officials to abide by those provisions that were enforceable through their 
normal judicial processes. A treaty among individual sovereign states was trans
formed through international law into constitutional and legal obligations directly 
binding on citizens. Moreover, these obligations took priority over conflicting 
legal obligations derived from the law of the members. Although the word was 
not used, authority to make laws binding directly on all individuals and superior 
to all other laws is usually said to be sovereign. Thus, not simply in the fancy lan
guage of modem political theory, but in a very real and concrete sense, the Court 
of Justice constituted the European Community.197

Judge Mancini, who is in a position to know (if not exactly an impartial 
observer), argues that the Court has used its constitutional jurisdiction to

194 Volcansek, ‘The European Court of Justice: Supranational Policy-Making’, 15 W. Euro
pean Politics (1992) 109, at 117.

195 See Case 29/69, Stauder v. City o f Ulm [1969] ECR 419; Case 11/70, Internationale 
Handelgesellschaft v. EVST [1970] ECR 1125; Case 4/73, Nold v. Commission [1974] 
ECR 491. The jurisprudence is well known to be a response to the prompting of the 
German Constitutional Court in its Solange jurisprudence, on which see, Boom, ‘The 
European Union after the Maastricht Decision: Will Germany be the “Virginia of 
Europe?”’, 43 American J. o f Comparative Law (1995) 177.

196 Shapiro, ‘The European Court of Justice’, in M. Sbragia (ed.), Euro-Politics, Institutions 
and Policymaking in the ‘New’ European Community (1992), at 148.

197 Ibid., at 123.
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support democracy.198 He relies on two main examples. The first is the sup
port which the Court has given to the European Parliament. In the Isoglucose 
case ,199 the ECJ ruled that the Parliament must be consulted, buttressing its 
position in the legislative process. In defiance of the Treaty, the Court went 
on, in a series of cases200 described by Mancini and Keeling201 without a 
hint of embarrassment as entailing ‘the performance of a surgical operation 
on the body of a perfectly clear Treaty rule’, to grant standing, first to be 
sued and later to sue in defence of its privileges, in the ECJ. I have argued 
elsewhere202 that a more democratic solution would have been to give the EP 
parity in standing with other institutions. Such a solution would have 
acknowledged the representative function of the EP and provided a valuable 
counter-balance to the Commission as the primary amicus curiae before the 
Court.

In the second category of human rights, Mancini rests his case on three 
achievements: the doctrine of ‘direct effect’, to which I shall return; the 
opening up of the ECJ by recourse to EC Art 177; and finally the cataloguing 
of Community rights, described by Mancini and Keeling203 as ‘one of the 
greatest contributions the Court has made to democratic legitimacy in the 
Community’.

D. Human Rights and Citizenship

By no means everyone would agree with this assessment. On various occa
sions, the contribution of the ECJ to human rights has been described as 
grudging, one-sided, partial and limited. This point is important, since human 
rights litigation has in the last decades begun to provide a significant way for 
citizens to participate in decision-making. Human rights litigation may be 
described as ‘negative decision-making’, since it sets parameters to which 
decision-makers have to conform; from the positive standpoint, as already 
noted, a well-established human rights jurisdiction may virtually act as a 
third branch of the legislature. This can give human rights groups a positive 
input into policy-making, though admittedly through the medium of a surro
gate.

198 Mancini and Keeling, ‘Democracy and the European Court of Justice’, 57 Modern Law 
Review (1994) 175.

199 Case 138/79, Roquette Freres v. Council [1980] ECR 3333.
200 Case 13/83, European Parliament v. Council [1985] ECR 1513; Case 294/83, Les Verts v. 

Parliament [1986] ECR 1339; Case 302/87, Parliament v. Council [1988] ECR 5615 
(‘Comitology’); Case C-70/88, Parliament v. Council [1990] ECR 1-2041 (‘Chernobyl’).

201 Supra note 198, at 180. For critical comment see, H. Rasmussen, European Court o f  
Justice (1998), at 314-5.

202 Harlow, supra note 17, at 224-7.
203 Supra note 198, at 187.
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For these purposes, the restricted nature of Community rights, never 
extending far outside the ‘four freedoms’ and centred on property and eco
nomic rights has been a serious limitation.204 At least until the TEU (Article 
F(2)), where a clear statement is to be found that the Union shall ‘respect 
human rights, as guaranteed by the ECHR ... and as they result from the 
constitutional traditions common to the Member States, as general principles 
of Community law’, this removed a vital parameter from the decision-mak
ing process and skewed it at the first stage, enabling the deduction to be 
made (unfairly) that considerations of human rights did not bind Community 
decision-makers.

One particular concept of rights which might tentatively be characterized 
as a sort of ‘legal citizenship’ has, however, been prioritized by the ECJ. This 
derives from the incorporation into EC law by the Court’s jurisprudence205 
of the ‘fundamental’ citizenship right of access to a court, a dimension of the 
Rule of Law ideal enshrined in ECHR Article 6(1).206 As developed further, 
the idea encompasses a right to see the enforcement of EC law, whose bases 
lie in the doctrines of effet utile and of direct effect.207 The Court’s language 
sometimes suggests a private army of ‘citizen enforcers’.208 These individu
als (in practice, more often corporate entities) have direct recourse to national 
courts and indirect access to the ECJ through EC Article 177. The restrictive 
standing requirements of the Treaties are, however, a serious obstacle. In the 
case of ‘individuals’, EC Article 173 limits standing to persons ‘directly’ and 
‘individually’ affected by a decision of the institutions. This means that both 
individuals and groups have strictly limited access directly to the ECJ.

Empirical data demonstrate conclusively that corporate bodies avail 
themselves disproportionately of the legal process.209 In other words, this 
‘rights jurisprudence’ is not operating as a means to redress the balance for 
groups under-privileged in the political process but may to the contrary be 
increasing the political advantage already possessed by big business, corpo-

204 Coppel and O’Neil, ‘The European Court of Justice: Taking Rights Seriously’, 12 Legal 
Studies (1992) 227; de Burca, ‘The Language of Rights and European Integration’, in 
Shaw and More, supra note 12. When the Court’s contribution is assessed, it must always 
be remembered that courts do not have unlimited freedom to make law by the introduc - 
tion of new principles and that, if they go too far, they are likely to generate hostility and 
unfavourable comment. Thus see, for a rebuttal of the above criticisms, Weiler and 
Lockhart, ‘“Taking Rights Seriously” Seriously: The European Court and Its Fundamen
tal Rights Jurisprudence’, 32 CML Rev. (1995) 51-94, 579-627.

205 Case 222/84, Johnston v. Royal Ulster Constabulary [1986] ECR 1651.
206 Briefly, ECHR Art. 6(1) provides for civil rights and obligations to be determined in a fair 

and public hearing by an independent and impartial tribunal.
207 Szyszczak, supra note 14.
208 See Snyder, ‘The Effectiveness of EC Law: Institutions, Processes, Tools and Tech

niques’, 56 MLR (1993) 19, at 46-9.
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rate groups and multinationals.210 This realization raises two fairly basic 
questions. First, can corporate bodies ever be citizens? Given the traditional 
emphasis on civil and political rights, the answer must be negative. Second, 
can legal techniques be developed to correct the imbalance between citizens 
and coroporate actors?

E. Public Interest Litigation

Legal theory endorses two main models of public interest litigation. The first, 
elitist, model reserves public interest advocacy for a ‘public advocate’, tech
nically known as a friend of the court or amicus curiae. In the case of the 
ECJ, this role is officially reserved for the Advocates-General, whose Opin
ions are seen as representing the public interest in the litigation before the 
court. These officers of the court cannot, however, themselves initiate pro
ceedings, a function allocated in the case of infringement proceedings to the 
Commission (EC Art 169). The Commission is also building its amicus 
curiae function of representing the public interest through use of its 
‘privileged access’ to the court as intervener in cases brought by third parties. 
The Commission intervenes systematically to brief the ECJ on policy, in this 
way building a Commission/Court alliance on policy matters.211

Easier access to the legal process for social action and interest groups 
could help to right this imbalance and shift the ECJ towards the second, more 
pluralist model of public interest litigation favoured in Anglo-American legal 
theory.212 In this model, the courtroom is opened to a variety of groups to 
present their opinions on the public interest. Such groups come from all parts 
of the political spectrum and may use court procedures to score political 
points against their opponents rather than simply to win. In addition, they are 
likely to bring pressure to bear on courts to modify their procedures to facili
tate public interest (political) litigation. The US precedent illustrates the way 
in which a political jurisdiction will be further politicized by public interest 
groups seeking to mount test cases for their clients.213

Such actions are just beginning to become visible in the ECJ. The 
women’s movement in particular has benefited from a well-organized ‘test 
case strategy’ designed to see EC Article 119 and the equality directives 
enforced at national level. The success of this strategy, in which the statutory

210 Illustrated in the case study of challenge to Sunday trading laws by Rawlings, ‘The Euro- 
law Game: Some Deductions from a Saga’, 20 J. o f Law and Society (1993) 309.

211 Harlow, supra note 17.
212 Harlow, ‘A Special Relationship? The American Influence on English Public Law’, in I. 

Loveland (ed.), A Special Relationship? American Influences on Public Law in the UK 
(1995). See also Stewart, ‘The Reformation of American Administrative Law’, 88 
Harvard Law Review (1975) 1667; Chayes, ‘The Role of the Judge in Public Law Litiga
tion’, 89 Harvard Law Review (1976) 1281.

213 Epitomized in Harlow and Rawlings, supra note 16, Chap. 2.
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English Equal Opportunities Commission has played a leading role,214 has 
fed back into national policy after the Commission-funded conferences to 
raise the consciousness of legal actors at national level to the ECJ deci
sions.215

This model of public interest litigation requires not only generous rules of 
standing but also a right of intervention by third parties in proceedings. Per
haps more important, it requires acceptance by courts of a public interest role 
which encourages experiment with representative and collective standing. 
The widening of the classic amicus brief to allow in opinions from lobby 
groups and their use in intervention procedure encourages the practice of 
presenting to the court a wide range of contextual and sociological material 
and statistical or economic data.216 Although these developments are perhaps 
most developed and best documented in North American courts, they have 
already travelled to Europe.

At least until recently, however, access to the ECJ has been limited by the 
restrictions on standing contained in EEC Article 173. While Member States 
and the Community institutions are recipients of automatic, privileged 
access, other litigants must show, as noted above, that they are both indi
rectly and individually affected. Recent caselaw reveals the ECJ trying to 
break away from this restriction, though not decisively.217 The position is 
eased by the fact that national rules are sometimes more generous than those 
of the ECJ and these govern standing in Article 177 actions.218 Consumer 
groups are beginning to be active in the ECJ and are fighting for intervention 
rights.219 Specifically for environmental litigation, a formal right of ‘access 
to justice’ throughout the EU for ‘common interest groups, which have as 
their object the protection of nature and the environment’ has been proposed 
to the Commission.220 The fact that environmental actions are typically

214 Sacks, ‘The Equal Opportunities Commission - Ten Years On’, 49 Modern Law Review 
(1986) 560; Barnard, ‘A European Litigation Strategy: The Case of the Equal Opportuni
ties Commission’, in Shaw and More, supra note 12.

215 Docksey, ‘The European Community and the Promotion of Equality’, in C. McCrudden 
(ed.), Women, Employment and European Equality Law (1987), at 8.

216 Such material is usually known as a ‘Brandeis brief, after the American advocate who 
developed the technique: see Harlow and Rawlings, supra note 16, Ch. 2 and generally.

217 Documented in Harlow, supra note 17. Since this article was written, the inauguration of 
the CFI has meant that standing points tend first to arise there.

218 Case 158/80, Rewe-Handellgesellschaft Nord mbll and another v. Hauptzollamt Kiel 
[1981] ECR 1805 ( The Butterbuying Cruises case).

219 See the landmark case, C-170/89 Bureau Europeen des Unions des Consommateurs 
(BEUC) v. Commission [1991] ECR 5709.

220 The proposed draft directive is reprinted in Ormond, “‘Access to Justice” for Environ
mental NGOs in the European Union’, in S. Deimann and B. Dyssli (eds), Environmental 
Rights, Law, Litigation and Access to Justice (1995). The national situations are also out
lined there. See also Macrory, ‘The Enforcement of Community Environmental Law: 
Some Critical Issues’, 29 CML Rev (1992) 347.
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fought by collective action has also been recognized in EC law by a mention 
of group standing in relevant environmental directives.221

A significant case from Ireland222 shows how the strategic use of courts 
may shore up a weak political position. Commission structural funds had 
been awarded to fund a visitors’ centre in an area of outstanding scenic 
beauty. The Irish National Trust, with support from the World Wildlife Fund, 
complained to the Commission that EC environmental standards were being 
breached and requested infringement proceedings. After a short investiga
tion, the Commission declined to act. The dissatisfied complainants 
demanded access to the documentation in terms of Decision 94/90 (above) 
only to be refused by the Commission. Challenged before the CFI, the 
Commission successfully pleaded a public interest exception. Nonetheless 
the CFI annulled on the ground that inadequate and incorrect reasons for 
refusal to discover documents had been given. All that the groups had gained 
in practical terms was a little space in which to fight and manoeuvre.

In Greenpeace International,21̂  Greenpeace challenged the legality of 
two decisions to build two power stations in the Canaries with the support of 
structural funds from the Commission. During the proceedings, Greenpeace 
asked the Commission to disclose details of payments. The Commission 
refused, on the ground that internal decision-making procedures were 
involved. Preliminary proceedings to determine whether the group had 
standing failed in the CFI and were appealed to the ECJ, which upheld the 
CFI’s decision. The position of individuals and of groups, which based their 
claim to standing on the rights of the individual was said to be similar. 
Worse, no distinct standing for environmental groups was allowed. This case 
denotes a temporary defeat for public interest litigation in the ECJ in other 
than exceptional cases. Although the ECJ partly defended its decision on the 
ground that proceedings were in place before national courts so that the 
applicants were not totally deprived of remedy, it would nonetheless seem 
that the European judiciary has little ambition to play a central role in 
enhancing rights of participation in the EU decision-making process.

Would the European Ombudsman be more helpful? His mandate, to 
investigate maladministration by the Community institutions, is not at first 
sight encouraging as a point of entry into decision-making. In a group of 
complaints224 concerning the United Kingdom’s alleged failure to carry out

221 Launched by the draft proposal for a Council Directive on civil liability for damage 
caused by waste (91/C 192/04) C l92/6 OJ/L 23 July 1991.

222 Case T-105/95, World Wildlife Fund v. Commission [1997] 2 CMLR 55. For an account 
of the case see Hatton, ‘WWF UK, An Taisce and the Burren. The Standing of Environ
mental Groups before the European courts’, in Deimann and Dyssli, supra note 220.

223 Case C-321/95, Judgment of 2 April 1998, Stichting Greenpeace Council (Greenpeace 
International) and others v. Commission (Rep. 1998, at 1-1651).

224 132/21.9.95, AH/EN v. Commission re Newbury Bypass, Annual Report of the European 
Ombudsman for 1996, at 66-7.
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environmental impact assessment before the building of the Newbury by
pass, the complainants tested this new procedure by lodging complaints 
against Commission refusal to use Article 169 procedure. The number and 
style of the complaints suggests a determined use of the EO for the type of 
political lobbying becoming so familiar at national level. Although the out
come was unsuccessful, the affair was nonetheless important. Examination of 
the file to ensure that the decision to close it had been taken in conformity 
with general principles of good administrative behaviour caused the EO to 
criticize the procedures for lack of transparency. He also noted the consider
able dissatisfaction expressed by ‘European citizens, some of whom regard 
the Commission’s approach to the discharge of its responsibilities under Art 
169 as arrogant and highhanded’. He requested the Commission to conduct a 
general examination of the procedural position of individuals in Article 169 
procedure with a view to reform. This procedure is of course primarily aimed 
at compliance. But the indirect result of the investigation, already under way, 
could result in a considerable extension of citizens’ rights to participate in 
policy-making.

On the one hand, I have suggested in this lecture that courts do them
selves make policy and do participate in a political dialogue with political 
actors and, on the other, that courts do provide an avenue for citizens to 
participate in policy-making. On the second hand, the procedure of the ECJ 
is strikingly conservative. As the true position is increasingly recognized, and 
as American influences increasingly permeate, interest and pressure groups 
are likely to move in with litigation strategies designed to obtain the benefits 
of the courtroom platform. American and British precedents suggest that in 
time this brings changes to legal procedure which alter the character of the 
legal process, bringing it closer to the political process and introducing a 
collective character.225 The ECJ, with so many of the characteristics of a 
constitutional court will not be immune to this process. The question is 
whether in the next decade it will wish to maintain its activist stance in the 
policy area. This will certainly entail procedural change. If, as it has just 
started to do, it retrenches into a less activist and more formalist position, 
then procedural barriers to the associational standing will serve it well.

225 Harlow and Rawlings, supra note 16, at 290-320.
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Conclusion

Seemingly, we are entering a new and more populist era in which the People 
are demanding Voice.226 But whether we evaluate EU institutions in terms of 
Craig’s civic republicanism, suggested as an appropriate model in Part One 
or of Shaw’s objectives for a ‘thick’ concept of citizenship it is hard to see 
the citizens of the EU as ‘active participants in the process of governing’. 
Equally, it is hard to see the constitution and institutions of the European 
Union as providing Richardson’s ‘set of readily available opportunity struc
tures for citizen participation’.227 On the one hand, the institutions, which 
largely retain the elitist ideology of the original Economic Community, do 
not measure up to, nor even, in many cases, subscribe to Richardson’s ideal. 
On the other, it is disappointing to realize the extent to which citizen attitudes 
have scarcely changed. An inchoate sentiment is regularly recorded on the 
Eurobarometer that Europe is ‘a good thing’ but there is minimal will to put 
this into effect. Until an appropriate match of ideal, attitudes and opportuni
ties is put in place, a European democracy cannot come into being.

Research quoted in these lectures suggests that democratic institutions 
and a consensual basis for politics affect citizen satisfaction with the way in 
which democracy operates. There are growing signs also that representative 
democracy is an insufficient outlet for an increasingly educated populace 
with a hearty appetite for participation. That the European Union is not a 
classical majoritarian democracy is demonstrated by the tardiness of its move 
to majority, or even qualified majority, voting in its Council. Its international 
law parentage, and birth as an international treaty organization, have 
endowed it with the characteristics of consensual policy- and law-making. 
This is, however, the consensus of diplomacy. If we define a consensual 
democracy as one in which the question ‘Who governs?’ receives the reply 
‘As many people as possible!’,228 then Europe is not on course. There is a 
fatal dichotomy between globalization of institutions and market citizenship 
and consensual democracy with citizen participation. For Michael Ignatieff 
the central dilemma of modem societies concerns the tension between the 
republican discourse on citizenship and the liberal political theory of market 
man. The one defends a political, the other an economic definition of man, 
the one an active participatory concept of freedom, the other a passive 
acquisitve definition of freedom; the one speaks of society as a polis; the 
other of society as a market-based association of competitive individuals. 
The tension between man the citizen and economic man divides our spirits

226 Y. Meny, ‘The People, the Elites and the Populist Challenge’, Jean Monnet Chair Paper 
No. 47, EUI (1998).

227 Supra note 137.
228 Lijphart, ‘Unequal Participation: Democracy’s Unresolved Dilemma’, 91 American Polit

ical Science Review (1997) 1, at 4.
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and loyalites to this day. We live as market man, we wish we lived as 
citizens.229

Described as embarked on a course to an unknown destination, the Euro
pean train has been rushing along the market track to the point where two 
tracks inevitably converge. A perilous situation, with the potential for 
derailment.

229 Ignatieff, The Myth of Citizenship’, in R. Beuer (ed.), Theorizing Citizenship (1995), at 
54.
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Introduction

Despite the widespread debate as to the need to reform the procedure for 
preliminary references, Article 177 has remained unchanged (save that it is 
now numbered Article 2341) under the Treaty of Amsterdam. Yet the Treaty 
of Amsterdam has included, both in the EC Treaty and in the TEU, some 
new provisions establishing particular modalities for the procedure for pre
liminary references.

First of all, a chapter newly introduced in the EC Treaty (namely, chapter 
IV on migration policy) lays down a specific regime for the Court’s jurisdic
tion which partly differs from that generally provided in the same Treaty. As 
to the procedure for preliminary references, the most striking feature is that 
under the new rules the national courts or tribunals which are not of last 
resort are not allowed to request the Court to give preliminary rulings. This 
solution clearly echoes one of the most controversial proposals submitted 
with the aim of reforming Article 234, and intending to diminish the work
load of the Court of Justice.2

The completely new competence devoted to the Court with respect to the 
matters which remain within the ambits of the Third Pillar of the Union3 also 
includes particular modalities for the procedure for preliminary rulings. In 
this case, aside from the fact that the Court’s competence is founded upon an 
explicit acceptance by each Member State, the major novelty appears to be 
that no obligation to refer questions to the Court is imposed upon national 
courts of last resort.

Furthermore, it should be noted that certain procedures for preliminary 
rulings which differ from that established by Article 234 are also contained 
in some of the conventions (or in the Protocols annexed thereto) concluded 
under the Third Pillar of the European Union4 or in other conventions among

1 The new numeration introduced by the Treaty of Amsterdam will be used in this present 
article.

2 See below, Section VII.
3 After the amendments introduced by the Treaty of Amsterdam, the Third Pillar contains 

provisions on police and judicial cooperation in criminal matters. On the new Third Pillar 
see den Boer, ‘Justice and Home Affairs Cooperation in the Treaty on European Union: 
More Complexity Despite Communitarization’, 4 Maastricht Journal (1997) 310 ff.; 
Manin, ‘The Treaty of Amsterdam’, 4 Columbia Journal o f European Law (1998) 4 ff.; 
Curti Gialdino, ‘Schengen et le troisième pilier: le contrôle juridictionnel organisé par le 
traité d’Amsterdam’, 8 Revue du Marché Unique Européen (1998) 89 ff.

4 As is well known, the competence of interpreting the conventions’ provisions could be 
given to the Court of Justice according to Art. K.3 of the Treaty of European Union (of 
course, prior to the amendment introduced by the Treaty of Amsterdam). For a survey of 
the conventions adopted to date see Salazar, ‘Il controverso ruolo della Corte di giustizia 
nel “Terzo Pilastro”: prime applicazioni dell’Art. K.3 del Trattato sull’Unione europea’, 
Scritti in onore di G.F. Mancini (1998) 905 ff.; see also Parisi, ‘Alcuni spunti intorno al 
ruolo della Corte di giustizia in materia di controllo di legalità dell’attività normativa 
svolta nell’ambito del “terzo pilastro’”, in B. Nascimbene and L. Daniele (eds), Il ricorso
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Member States. The conventions so far concluded have not followed one 
same pattern, but present a variety of solutions. According to some conven
tions, only the higher courts enumerated have a duty to ask questions, whilst 
all appellate courts may do so. Under other conventions, however, Member 
States are entitled to choose whether all courts or only courts of last resort 
may request the Court of Justice to give preliminary rulings.5

Thus, it can be said that almost every possible combination of different 
technical arrangements has been explored.

The existence of a number of different modalities in procedures for pre
liminary rulings may be rather confusing for national courts. Whether a court 
may or may not refer a question to the Court of Justice, whether it is or is not 
under an obligation to ask the question, and even the effects of the Court’s 
ruling for national courts are issues whose answers vary depending on the 
area within which the Community or the convention’s provision in question 
falls. When contained in conventions concluded among Member States, as in 
the old 1971 Protocol to the Brussels Convention, the existence of a particu
lar modality for preliminary references can be accepted more easily by 
national courts; it could be rather more difficult for such courts to accept that 
the regime applicable vis- k-vis Community provisions may vary just because 
they concern one or another area of EC activity.

Mastering the various existing procedures may prove very complex, 
especially for the courts of new Member States. There is even a risk that the 
working of the well-tested mechanism under Article 234 might be endan
gered. 6

The proliferation of new solutions may be interpreted as a sign of the 
actual need to reform the ‘old’ procedure for preliminary rulings: the will
ingness to explore different techniques may be seen to imply that the mech
anism laid down by Article 234 is no longer considered adequate. The vari
ety of new techniques which have been devised also shows the difficulty of 
finding a suitable (and generally accepted) solution. This is further confirmed 
by the fact that the possibility of modifying the new procedure included in

di annullamento nel Trattato istitutivo della Comunità europea (1998) 25 ff.; Curti 
Gialdino, supra note 3, at 97 ff.

5 This solution might be questionable because Art. K.3 paragraph 2, c, simply indicates that 
the conventions ‘may stipulate that the Court of Justice shall have jurisdiction to interpret’ 
the provisions laid down by the conventions themselves. Thus, no possibility to make 
recourse to flexible solutions seems to be allowed. As was observed, such provision 
‘allowed third pillar conventions to opt for the jurisdiction of the Court, but this had to be 
agreed unanimously and operate uniformly’ (A. Duff (ed.), The Treaty o f Amsterdam. 
Text and Commentary (1997) 162). However, one may submit to the contrary that the 
provision at issue also indicates that the competence of the Court shall be conferred by the 
conventions ‘in accordance with such arrangements as they may lay down’; in any case, it 
would be rather difficult to maintain that Member States are not empowered by a conven - 
tion among themselves to derogate to such provision.

6 This issue will be discussed further, in Section VI.
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the EC Treaty five years after the entry into force of the Treaty of 
Amsterdam is expressly established.7

A feature common to all the new solutions mentioned above is that their 
scope of application is restricted in comparison with the procedure for pre
liminary references established by Article 234. Generally speaking, under the 
new procedures, courts which are not courts of last resort ‘lose’ (or may lose, 
except in the case of a declaration by Member States) their ability to request 
a preliminary ruling from the Court of Justice. The scope of application is 
further reduced under certain procedures: the Court is not attributed the 
jurisdiction to interpret or ascertain the validity of certain provisions, and 
sometimes there is no duty for the courts of last resort to request a prelimi
nary ruling by the Court. Moreover, under certain conventions, Member 
States are free to accept or not the jurisdiction of the Court and even to 
decide which courts may or shall request a preliminary ruling. It goes with
out saying that this could be viewed in any case as a better solution than a 
complete exclusion of the Court’s competence; however, such a flexible 
solution may also be considered as a further reduction of the scope of the 
jurisdiction of the Court in comparison with the model designed by Article 
234. Clearly, similar reasoning can be applied with regard to the solution 
followed by Title VI of the TEU.

In any case, Member States have seemed to be well inclined towards 
accepting reduced modalities as the procedure for preliminary rulings if 
applied to the fields of action recently introduced within the EC Treaty or 
established by the Third Pillar conventions, whilst they have appeared so far 
to be rather reluctant to accept reform of the general EC Treaty provision. 
However, it can be argued that the Member States are trying, through the 
new provisions, to test which modality for the procedure for preliminary 
references would be the most suitable, with the aim of resolving the problem 
of the European Court’s workload. Thus, the new procedures should be 
considered attentively: they may lead the way to a possible reform which 
could in the future affect Article 234 as well.

7 According to Art. 67, paragraph 2, ‘the Council, acting unanimously after consulting the 
European Parliament, shall take a decision with a view to .... adapting the provisions relat - 
ing to the powers of the Court of Justice’. It seems rather questionable that such a simpli
fied procedure for amendment of the Treaty does not require that an opinion be expressed 
by the Court of Justice as well.
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I. ‘Alternative5 Techniques Regarding the Procedure for 
Preliminary Rulings: A Survey

A. The Model Used by the Protocol to the Brussels Convention

A first alternative model to Article 234 was laid down in the 1971 Protocol to 
the Brussels Convention. The most recent conventions in the field of private 
international law, i.e. the Agreement relating to Community Patents,8 the 
Protocol on the interpretation of the Convention on the service in the 
Member States of judicial and extrajudicial documents in civil or commercial 
matters,9 and the Protocol on the interpretation of the Convention concerning 
recognition and enforcement of judgments in Matrimonial matters,10 follow 
the same pattern. A list of the courts (i.e. the highest courts) which are under 
an obligation to request the Court of Justice to give a ruling is established. 
The list of courts is nearly the same in the 1971 Protocol and in the conven
tions mentioned above.11

It is fairly clear that the list of the highest courts is limitative. Under the 
Convention on the service of judicial and extrajudicial documents, the list 
may be modified at the request of the Member State concerned; the decision 
on the modification of the list is then taken by the Council. A similar possi
bility is not granted under the 1971 Protocol on the interpretation of the 
Brussels Convention nor in the Patent Convention and the Convention on 
marriage. Furthermore, every court deciding on appeals may request the 
Court to give a ruling.

According to that model, the purpose of ensuring a uniform interpretation 
of the convention’s provisions is attained by imposing an obligation to refer 
only upon the top of the national judicial systems. In principle, this seems to 
be a sufficient guarantee to prevent divergent interpretation being adopted at 
the level of higher courts and then being followed by all judicial bodies.

This solution is undoubtedly more restrictive than that envisaged by 
Article 234. However, the lack of an obligation to refer upon the highest 
Courts is partly compensated by a peculiar remedy which is missing in the 
EC Treaty. Both the 1971 Protocol and the Convention on the service of 
documents enable the Procurators-General of the Courts of Cassation (or any 
other authority indicated by the Member States) to refer to the Court of 
Justice questions on interpretation of the Convention whenever they ascertain 
that a judgment which has become res judicata conflicts with the interpreta
tion given, on the same issue, by the Court of Justice or by a court of another

8
9
10 
11

OJ 1989 C 401/1.
OJ 1997 C 261/17.
OJ 1998 C 221/1.
The sole difference is that the Consiglio di Stato, for Italy, and the Suprema Tribunal 
Administrativo, for Portugal, were included.



The Amsterdam Treaty and the Conventions among Member States 67

state party. The interpretation given by the Court of Justice in response to 
such a request ‘shall not affect the judgments which gave rise to the request 
for interpretation’. Thus, this is not a remedy designed for the benefit of the 
parties, but rather an instrument aimed at ensuring the proper functioning of 
the Convention; clearly, this mechanism operates as a sort of safety-valve 
whose aim is to offer, whenever a given interpretation raises any doubt, the 
European Court the opportunity to give a ruling despite the fact that the 
highest courts are not obliged (and that courts which are not courts of last 
resort are not allowed) to ask preliminary questions.12

B. The Protocol on the Interpretation of the Europol Convention

The technique laid down by the Protocol to the Europol Convention13 -  and 
then followed by the Protocols related, respectively, to the Convention on the 
protection of EC financial interests14 and to the Convention on the use of 
information technology for custom purposes15 and by the Convention on the 
fight against corruption involving EC or Member State officials16 -  is 
characterized by a very high degree of flexibility.

According to the Protocol on the interpretation of the Europol Conven
tion, any Member State shall decide whether or not to accept the jurisdiction 
of the Court to give preliminary rulings on the interpretation of the Conven
tion. In the case that the state decides to accept, it has to specify whether only 
courts against whose decisions there is no judicial remedy under national law

12 Under the Patents Convention this procedure was not established. However, a Protocol on 
the settlement of litigation creates a Common Patent Appeal Court; any national court 
may ask preliminary rulings to this Common Court and courts of last resort are under the 
duty to refer. The Common Appeal Court is under an obligation to request the Court of 
Justice to give a preliminary ruling whenever there is a risk that an interpretation of the 
Agreement is inconsistent with the EC Treaty (Art. 2, paragraph 2 of the Convention).

13 Protocol of 23 July 1996 drawn up on the basis of Article K.3 of the Treaty on European 
Union, on the interpretation, by way of preliminary rulings, by the Court of Justice of the 
EC of the Convention on the establishment of a European Police Office (OJ 1996 C 
299/1). Cf. Neuwahl, ‘Problems with Judicial Control in the Third Pillar: The Example of 
the Europol Convention’, in R. Bieber, A.C. Lyon and J. Monar (eds), Justice et Affaires 
intérieures: L ’Union européenne et la Suisse (1997) 35 ff.

14 Protocol of 29 Novembre 1996 drawn up on the basis of Article K.3 of the Treaty on 
European Union, on the interpretation, by way of preliminary rulings, by the Court of 
Justice of the EC of the Convention on the protection of the European Communities’ 
financial interests (OJ 1997 C 151/1).

15 Protocol of 29 November 1996 drawn up on the basis of Article K.3 of the Treaty on 
European Union, on the interpretation, by way of preliminary rulings, by the Court of 
Justice of the EC of the Convention on the use of information technology for customs 
purposes (OJ 1997 C 151/15).

16 Convention of 26 May 1997 drawn up on the basis of Article K.3 (2) (c) of the Treaty on 
European Union on the fight against corruption involving officials of the European Com - 
munities or officials of Member States of the European Union (OJ 1997 C 195/1).
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may request the court to give a ruling,17 or alternatively if any court may do 
so.18

Both the Protocol to the Convention on the protection of EC financial 
interests and the Protocol on the interpretation of the Convention on the use 
of information technology for custom purposes contain analogous provisions.

A similar pattern is also followed by the Protocol annexed to the Conven
tion on the fight against corruption involving officials of the EC or officials 
of Member States; however, although the regime is substantially the same, 
the technical solution followed by this Protocol is quite different. In fact, it is 
clearly assumed that Member States do in principle accept that any court may 
ask the Court of Justice to give a ruling ‘save that they make a declaration 
restricting’ such a possibility to those of their courts against whose decisions 
there are no judicial remedies under national law. This different textual solu
tion produces very few practical consequences: whenever a state accepts the 
competence of the Court, it allows (unless otherwise specified) any court to 
ask the Court of Justice to give a preliminary ruling. Under the two other 
conventions mentioned above, the Member State, when making a declaration 
accepting the Court’s competence, should in principle specify which of the 
two alternative solutions it decides to retain; the lack of such an option in a 
declaration of acceptation should probably be interpreted as implying the 
Member State’s unwillingness to enable courts which are not courts of last 
resort to request preliminary rulings.

In any event, one may observe that under the model designed by the 
above-mentioned conventions one of several options will be chosen: a 
Member State may accept (or not accept) the competence of the Court; in the 
case that it accepts, it may enable all national courts to ask questions, or it 
may restrict such a possibility to the courts of last resort only. Thus, accord
ing to this regime, Member States have the widest range of choice from 
which to select the solution they prefer.

Whatever solution is chosen by a state accepting the competence of the 
Court, there is apparently no obligation upon the national courts to request 
the ruling. The use of ‘may’ (‘any court... may request the Court of Justice ... 
to give a ... ruling’) instead of ‘shall’, which is employed in Article 234 and 
in Article 68 of the EC Treaty, seems to be a response to a deliberate choice 
by the states parties to the Convention. Thus, courts judging on appeal are 
not obliged to request a preliminary ruling, and they simply have the option 
of referring a question. Of course, there is room for doubt as to the efficacy 
of the whole system in avoiding divergent interpretation of the Convention’s

17 France and Ireland chose this solution in their declarations made at the time of the signing 
of the Protocol.

18 Belgium, Germany, Greece, Italy, Luxembourg, The Netherlands, Austria, Portugal and 
Finland made such a declaration when signing the Protocol.
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provisions. It is highly significant that many states parties to the Conven
tion19 made a declaration stating that they

reserve the right to make provision in their national law to the effect that, where a 
question relating to the interpretation of the Europol Convention is raised in a 
case pending before a national court or tribunal against whose decision there is no 
judicial remedy under national law, that court or tribunal will be required to refer 
the matter to the Court of Justice.

Obviously, this makes it clear that a large number of Member States took the 
view that, in order to guarantee the uniformity of interpretation of the 
Convention, a duty to refer should be imposed upon the courts of last resort; 
but one may observe that this solution could produce the opposite effect of 
further increasing the variety of possible solutions which could be followed 
by the state party.

C. The Technique Used under the Third Pillar

Article 35 of the Treaty on the European Union as amended by the 
Amsterdam Treaty uses the same pattern followed by the Protocol relating to 
the Europol Convention. Member States have a choice as to whether they 
accept or not the jurisdiction of the Court of Justice; if they decide to accept, 
they may further specify whether any court, or only courts of last resort, are 
allowed to request the Court to give a preliminary ruling.20

A limitation to the Court’s competence derives from the provision stating 
that the Court shall have jurisdiction to give preliminary rulings on certain 
acts only: namely, ‘framework decisions, and decisions on the interpretation 
of conventions established under [this] Title and ... measures implementing 
them’. This provision raises a number of issues. Firstly, it implies that deci
sions based on Article 34 paragraph 2(c) of the TEU are excluded from the 
control of the Court despite their binding effect. Consequently, there is a 
need for the boundary between a framework decision and any other decision 
to be drawn very sharply. In any case, it can be argued that the Court, if ever 
given an opportunity by national courts to ascertain whether an act does or 
does not constitute a framework decision, will probably follow a substantial

19 Namely, Belgium, Germany, Greece, Italy, Luxembourg, The Netherlands, Austria and 
Portugal.

20 A declaration of acceptation was made by Belgium, Germany, Greece, Luxembourg and 
The Netherlands at the moment of signing the Treaty of Amsterdam. All these states, 
except The Netherlands, decided that all courts are entitled to make preliminary refer - 
ences (OJ 1997 C 340/308).
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criterion, and evaluate the content of the act at issue in order to clarify its 
nature.21

Secondly, one may assume that the Court is now competent to interpret 
any convention adopted under the Third Pillar without such competence 
necessarily being given to the Court by the convention itself or by a further 
Protocol.22 Of course, this could be considered as progress vis-à-vis the old 
provision laid down by Article K.3, according to which Member States were 
free to decide whether the competence to interpret a convention should be 
conferred on the Court or not.23 However, the new provision implies that, in 
principle, if a Member State has not accepted the competence of the Court 
under the Third Pillar, then it is not possible that the Court have the compe
tence to interpret a specific convention in respect to that state. The possibility 
should be considered that a Member State could at times be willing to accept 
the competence of the Court under a certain convention, whilst remaining 
reluctant to accept in toto the Court’s jurisdiction with respect to the Third 
Pillar’s provisions. This deadlock could easily be avoided if each convention 
contained a provision allowing a Member State to accept the Court’s compe
tence in interpreting that convention, even in the case that it does not gener
ally accept the Court’s competence under the Third Pillar.

Thirdly, Article 35 paragraph 1 quoted above does not include the provi
sions contained in Title VI of the TEU among the texts that the Court has 
jurisdiction to interpret on the request of national courts or tribunals; as a 
consequence, the Court is entitled to interpret the framework decisions based 
on Title VI of the TEU, but it cannot interpret the provisions laid down in the 
same Title. Clearly, Article 35 produces the effect of precluding national 
courts from requesting directly the interpretation of a Third Pillar provision. 
Indeed, it can be argued that it seems highly unlikely that questions of inter
pretation of the TEU’s provisions concerning the Third Pillar, owing to their 
content, could be raised by a national court.

However, the position that the Court cannot be requested by national 
courts to interpret such provisions does not mean that it shall not interpret

21 The Court will presumably follow the same criteria which it has developed in ascertaining 
the nature of Community acts; see e.g. Cases 16 and 17/62, Confédération nationale des 
producteurs de fruits et légumes [1962] ECR 471.

22 According to this provision the Court is enabled to give preliminary rulings ‘on the valid
ity and interpretation of framework decisions, and decisions on the interpretation of 
conventions established under this Title and on the validity and interpretation of the mea - 
sures implementing them’. It is not specified whether this new regime has to apply to the 
conventions concluded prior to the entry in force of the Treaty of Amsterdam; see on such 
an issue Curti Gialdino, supra note 3, at 116.

23 The need that the same procedure be established for the interpretation of the various 
conventions and for the Third Pillar itself is stressed by Condinanzi, ‘La (fantomatica) 
competenza della Corte di giustizia delle Comunità europee nelle convenzioni concluse 
dagli Stati membri ai sensi dell*art. K.3, lett. c del Trattato sull’Unione’, 1 II Diritto 
dell’Unione europea (1996) 579.
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them at all. Firstly, it is beyond doubt that the Court will consider itself enti
tled to interpret Article 35 within the scope of its jurisdiction. Furthermore, 
when the Court is asked to interpret a framework decision, it would probably 
take into account (thereby interpreting) the Treaty provision on which the act 
is based, and any other Treaty provision that the act in question seeks to 
implement. In the case of the validity of a framework decision coming into 
question, the need to interpret the Treaty’s provisions is even more evident; 
if the Court is requested to verify whether a certain act violates a Treaty 
provision,24 it shall necessarily analyse any Treaty provision which consti
tutes the parameter of legality of the act at issue. Thus, one may submit that, 
in spite of the fact that the Court has no jurisdiction to give preliminary rul
ings on the interpretation of the Third Pillar’s provisions, it shall construe the 
same provisions whenever this may seem necessary in order to verify its 
jurisdiction and to clarify the meaning or examine the validity of any act 
adopted under Title VI of the TEU which it is competent to consider. It goes 
without saying that this pattern could appear rather confusing for national 
courts. The experience of the working of the procedure for preliminary rul
ings under Article 234 clearly shows that the questions concerning the inter
pretation of different provisions are often very tightly connected. Thus, 
national courts could be discouraged from requesting a preliminary ruling 
whenever they consider that the answer to a question could involve, on the 
part of the Court, the interpretation of a provision contained in Title VI of the 
TEU.

The Court’s competence is further limited ratione materiae\ under Article 
35 paragraph 5, the Court is not entitled

to review the validity or proportionality of operations carried out by the police or 
other law enforcement services of a Member State or the exercise of the responsi
bilities incumbent upon Member States with regard to the maintenance of law and 
order and the safeguarding of internal security.25

A similar provision is contained in Article 68 of the EC Treaty, which is 
considered below, and in Article 2 paragraph 3 of the Protocol integrating the

24 As far as the review of legality is concerned, Art. 35, paragraph 6 includes among the 
grounds of illegality the infringement of the ‘present Treaty’, i.e. of the Treaty on the 
European Union; one may assume that the Court will consider the same ground when 
examining the validity of an act in a preliminary ruling.

25 Critical considerations as to this provision are expressed by Hailbronner, ‘The New Title 
on Free Movement of Persons, Asylum and Immigration in the TEC’, in M. den Boer 
(ed.), Schengen, Judicial Cooperation and Policy Coordination (1997) 210. Monar states 
that the provision ‘reflects the preoccupations of the French Government that the Court 
may interfere with national competence over controls on persons for national security 
reasons’ (‘Justice and Home Affairs in the Treaty of Amsterdam: Reform at the Price of 
Fragmentation’, 23 European Law Review (1998) 330).
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Schengen acquis in the framework of the European Union.26 As regards the 
above-mentioned provision laid down by Article 35 of the TEU, it can be 
noted that the exclusion concerns two different kinds of measures. Firstly, 
the activities carried out by the police services of Member States are consid
ered. This phrase probably refers to activities carried out in applying one of 
the provisions which may be the object of a preliminary question according 
to Article 35 paragraph 1; otherwise, it would be difficult to understand how 
the interpretation of a framework decision or of a provision of a convention 
could be questioned in national proceedings. The second kind of measures 
concerned by the provision should be seen in the light of Article 33 of the 
TEU, according to which Title VI ‘shall not affect the exercise of the respon
sibilities incumbent upon Member States with regard to the maintenance of 
law and order and the safeguarding of internal security’. If Article 33 was 
seen as a reserve of competence for Member States, there would be no reason 
to specify that the Court could not give the interpretation or evaluate the 
legality of certain activities since in such a case only national provisions 
would be at issue. Rather, the Court could be requested to evaluate whether a 
Union provision is invalid because it violates Article 33 by undermining the 
power of Member States to exercise their responsibility for the sake of the 
maintenance of order and internal security.

D. The Procedure for Preliminary References under the New Chapter 
of the EC Treaty on Migration Policy

According to Article 68 of the EC Treaty (as amended by the Amsterdam 
Treaty), Article 234 applies to the provisions of the new Title on migration 
policies, and to the acts based on this Title, but only under the conditions 
specified therein.27 So, for the first time, a new area of Community compe
tence is included in the EC Treaty without extending to it the application of 
the provisions on the jurisdiction of the Court of Justice generally established 
by the Treaty itself. Furthermore, the Schengen Protocol establishes that with 
regard to the provisions which constitute the acquis of the Schengen agree
ment which are incorporated into Community law ‘the Court of Justice of the 
European Communities shall exercise the powers conferred upon it by the

26 Art. 2 paragraph 1 of the Schengen Protocol specifies that the Court of Justice ‘shall have 
no jurisdiction on measures or decisions relating to the maintenance of law and order and 
the safeguarding of internal security’.

27 In one case, the new procedure for preliminary rulings introduced in Title IV of the EC 
Treaty has the effect of making applicable such reduced procedure also to a Treaty provi
sion (and consequently to the act based thereon) which was previously subjected to the 
general rules of Art. 234; in fact, Art. 100C of the Treaty, according to which the Council 
‘shall determine the third countries whose nationals must be in possession of a visa when 
crossing the external borders of the Member States’ was abrogated, and a similar compe - 
tence for the Council is now established under Art. 62 paragraph 2, c ).
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relevant applicable provisions of the Treaties’. This implies that whenever 
the Council, in order to attain the communitarization of a Schengen provi
sion, chooses a legal basis provided by the new Title IV of the EC Treaty, the 
jurisdiction of the Court shall be exercised in conformity with (and thus with 
the limits established by) Article 68 of the same Treaty.28

As noted above, the most significant deviation from the model followed 
by Article 234 is that national courts which are not courts of last resort are 
precluded from referring preliminary questions to the European Court of 
Justice. In a manner similar to Article 234 paragraph 3, the preliminary refer
ence is compulsory for courts against whose decisions there is no judicial 
remedy under national law; yet Article 68 specifies that a court of last resort 
is under an obligation to refer the question ‘if it considers that a decision on 
the question is necessary to enable it to give judgment’. This condition -  
which is not expressed in Article 234 as far as courts of last resort are 
concerned29 -  has led some authors to maintain that the compulsory nature 
of the reference for preliminary ruling could be questioned.30 One may 
submit, however, to the contrary, that the text is fairly clear in showing that 
the procedure has a compulsory nature (‘...that court or tribunal sh a ll ... 
request the Court of Justice to give a ruling...’).31 This new condition seems 
simply to codify the criteria resulting from the Court of Justice’s case-law: 
the Court clarified long ago that even courts of last resort enjoy the power to 
decide whether the solution to the question of interpretation or validity of 
Community law raised in the judgment is really necessary in order to give 
their ruling.32

The lack of any possibility for courts which are not courts of last resort to 
ask preliminary questions is partly compensated by a completely new remedy

28 As to the acts of the Schengen acquis pertaining to the Third Pillar of the European 
Union, the regime would be that of Art. 35 of the Treaty on the European Union; as to the 
decisions adopted to build upon the Schengen acquis, the regime will depend on the legal 
basis chosen for their adoption.

29 As is well known, a similar criterion is contained in paragraph 2 of Art. 234 as to the 
courts which are not courts of last resort.

30 Dehousse, ‘Le Traité d’Amsterdam: un mélange de modestie et de complexité’, 116 Jour
nal des Tribunaux (1997) 724; Favret, ‘Le Traité d’Amsterdam: une révision a minima de 
la “Charte constitutionnelle” de l’Union européenne’, in 33 Cahiers de droit européen
(1997) 566; Sauron, ‘Le Traité d ’Amsterdam: une réforme inachevée?’, 34 Ree. Dalloz
(1998) 74. The duty to refer for the courts of last resort is excluded by Duff ( supra note 5, 
at 21) without giving any express reason.

31 In order to support the thesis submitted in the text it was also argued that under Art. 35 of 
the Treaty on the European Union it was clearly indicated that national courts are not 
obliged to refer preliminary questions: Curti Gialdino, supra note 3, at 107. Furthermore, 
it would be inconsistent to admit that an obligation to refer may be imposed under the 
Third Pillar, while excluding that a similar possibility could be established as to an impor
tant set of the Community provisions: A. Tizzano, Il Trattato di Amsterdam (1998) 79. 
See also Adam, ‘La cooperazione in materia di giustizia e affari interni tra comunità - 
rizzazione e metodo intergovernativo’, 8 II Diritto dell’Unione europea (1998) 500.

32 See Case 283/81, CILFIT [1982] ECR 3415.
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envisaged by the third paragraph of Article 68. According to this provision, 
‘the Council, the Commission or a Member State may request the Court of 
Justice to give a ruling on a question of interpretation of this Title or of acts 
of the institutions of the Community based on this Title’. It is further clari
fied that the Court’s ruling shall not apply to judgments which have become 
res judicata. This remedy clearly recalls the type of recourse established by 
the 1971 Protocol to the Brussels Convention and by the more recent conven
tions on private international law referred to above. The aim is undoubtedly 
the same: since courts against whose decisions a judicial remedy exists are 
not entitled to ask for a ruling by the Court, there is a need to prevent diver
gent interpretations in the absence of decisions by higher courts.33 Thus, 
according to the Article 68 solution, the Council, the Commission or the 
Member States are entitled to request the Court of Justice for an interpre
tation. As to the Member States, one may assume that such a function would 
be exerted by governments rather than left (as it is under the 1971 Protocol 
and the Convention on the service of documents) to judicial national bodies. 
Whilst it seems rather improbable that a request for interpretation may origi
nate from a Member State’s Government or by the Council, the Commis
sion’s entitlement to ask for a preliminary ruling could be important. Thus, 
the Commission should not only monitor the decisions of national courts for 
their conformity with Community law, but it should also note divergences 
between the rulings of different national judicial bodies. Whenever the case- 
law in any Member State shows some deviation from the Court’s interpreta
tion of a certain provision, the Commission might eventually start an 
infringement proceeding against that Member State. This possibility clearly 
may strengthen the effectiveness of the technique at issue when it is used in 
the domain of Community law.

Article 68 excludes the jurisdiction of the Court ‘to rule on any measure 
or decision taken pursuant to Article 62 paragraph 1 relating to the mainte
nance of law and order and the safeguarding of internal security’. Article 62 
paragraph 1 provides a legal basis for the adoption of measures aimed at 
ensuring ‘the absence of any control on persons ... when crossing internal 
borders’. Thus, since the exclusion concerns only the measures founded on 
this article, one may assume that the jurisdiction of the Court could be exer
cised with respect to Community measures having a different legal basis, 
even if they concern public order or internal security. Clearly, this argument 
seems to produce some unreasonable implications: the jurisdiction of the 
Court would extend or not to Community provisions concerning the matter 
of public order and internal security according to their legal basis. Yet Arti
cle 68 probably assumes that only Article 62 paragraph 1 empowers the 
Community to adopt measures having a bearing on public order and internal

33 Of course, this need is stronger in the conventions concerning private international law 
since appellate courts are not under the duty to refer preliminary questions.
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security. In fact, Article 64 specifies that the new Title IV on migration poli
cies does not ‘affect the exercise of the responsibilities incumbent upon 
Member States with regard to the maintenance of law and order and the safe
guarding of internal security’; therefore, one may infer from this provision 
that the adoption of measures concerning public order and internal security 
pertains in principle to Member States, save the need for adopting Commu
nity measures aimed at ensuring the elimination of controls at the internal 
borders.

One should further consider that the exercise of the Court’s jurisdiction to 
give preliminary rulings is expressly precluded with respect to provisions 
adopted under the Third Pillar, or pertaining to the Schengen acquis, which 
concern the safeguarding of public order and internal security. However, in 
the case that the legal basis for some of the Schengen provisions is found in 
the new Title IV of the EC Treaty, this limitation to the Court’s jurisdiction 
could apply with regard to the provisions based on Article 62 paragraph 1 
only. The said limitation would instead apply to all the Schengen provisions 
included in the Third Pillar of the European Union.

There is no doubt that Article 68, while limiting the Court’s jurisdiction 
ratione materiae, introduces in the procedure for preliminary references a 
further factor which national courts should consider. One may assume that 
national courts should not refer to the Court any question regarding the 
interpretation or the validity of the Community provisions based on Article 
62 paragraph 1 which, in their opinion, touches upon these matters; in par
ticular, a court of last resort could probably consider that it would not be 
under an obligation to refer questions concerning such provisions. Thus, a 
Community act will be interpreted by national courts, without referring a pre
liminary question, whenever national courts are convinced that the act at 
issue touches public order or internal security. However, one may further 
assume that the Court has competence to decide whether any Community 
measure pertains or not to the maintenance of law and public order or aims at 
the safeguarding of internal security.34 Obviously, if national courts avoid 
referring questions, relying on the assumption that a certain provision is 
withdrawn from the competence of the Court of Justice, the Court will be 
given no opportunity to clarify whether a certain measure is included in such 
a notion or not. This implies that the scope of the notion will finally depend 
on the possibly different evaluation being given by various national courts; 
of course, the ultimate consequence stemming from this reasoning might be 
the non-uniform application of Community law.

The limitation on the Court’s jurisdiction deriving from Article 68 para
graph 2 does not affect the Court’s power to interpret Article 64 paragraph 1 
of the EC Treaty. As mentioned above, according to the latter provision,

34 Cf. Manin, supra note 3, at note 24.
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Member States retain their competence to adopt national measures concern
ing public order and internal security. This provision may also be intended to 
confer on the Member States the power of derogating from the application of 
any Community provision adopted on the basis of Title IV whenever public 
order or internal security is at issue. A fairly clear argument, which supports 
the existence of a competence of the Court to interpret such provisions, 
derives from the fact that Article 68 paragraph 2, in limiting the jurisdiction 
of the Court, considers certain Community acts only (i.e. acts founded on 
Article 62 paragraph 1), and does not refer to the provisions contained in 
Title IV of the Treaty itself. If the Court were not given the opportunity, in 
order to secure the uniform application of Community law, of constructing a 
common notion of public order and internal security, the Member States 
would enjoy a boundless discretionary power to derogate from Community 
provisions by advancing any public order or internal security exigency.35

In the case of the scope of the provision established by Article 64 para
graph 1 being specified by Community acts,36 the jurisdiction of the Court to 
interpret and ascertain the validity of the same acts should also be recog
nized. In fact, a national court would ask the Court to interpret Article 64 
paragraph 1, or the acts founded thereon, in order to ascertain whether a 
national provision derogating from the application of a Community measure 
for reasons of public order and security was compatible with Community 
law.

II. The Courts Entitled to Request Preliminary Rulings:
The Restrictive Solution Envisaged by the New 
Procedures

Under the various techniques described above, only national courts of last 
resort are in principle entitled (or at times obliged) to request the Court of 
Justice to give preliminary rulings; according to the Third Pillar provisions 
and to some of the resulting conventions concluded to date, the power of all 
other courts to request preliminary questions may be recognized following a 
Member State’s declaration to that effect. Thus, one can clearly see that the 
new procedures, despite some differences in their modalities, indicate a 
general trend in favour of excluding or at least reducing the possibility for

35 The exclusion considered in Art. 68 paragraph 2 seems to apply only to the competence of 
the Court to give preliminary rulings; thus, the Court should be competent to control the 
legality of the measures adopted on the basis of Art. 62 paragraph 1 when exercising its 
jurisdiction under Art. 230.

36 For instance, a similar technique was followed with regard to Art. 39 of the EC Treaty; 
the notion of public order and public security was specified by Directive 64/221.
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the courts which are not courts of last resort to play a role in the procedure 
for preliminary rulings.

Such a trend can presumably be ascribed to the generally acknowledged 
need to reduce the workload of the Court of Justice.37 However, the limita
tion of the Court’s jurisdiction, which was affected by the Treaty of 
Amsterdam only with respect to Title IV, would surely have been a more 
convenient solution to the Court’s workload if adopted as a general rule in 
the EC Treaty. In fact, it is highly improbable that the exclusion of the courts 
which are not of last resort from access to the procedure for preliminary 
rulings will produce, when effected in a very limited area of the Community 
competence, a significant impact on the Court’s workload. Furthermore, it is 
worth noting that, with respect to other new areas of competence (for 
instance, the provisions on closer cooperation), the usual procedure of Article 
234 does apply, since the Treaty of Amsterdam does not contain any special 
provisions on this subject.

Thus, different considerations have probably played a role in determining 
the solution adopted by the Treaty of Amsterdam. As is suggested above, it is 
possible that Member States are trying to test the new procedure in order to 
assess its adequacy as a suitable model for the reform of Article 234. And the 
need to avoid any delay when national decisions concerning expulsion are at 
issue was probably considered;38 however, technical solutions aimed at 
avoiding this problem, such as a kind of summary preliminary ruling, could 
have been explored instead.

Nevertheless, it can also be argued that the solution which was finally 
established might at least in part have been determined by the fact that migra
tion policy is a very sensitive area, with respect to which Member States 
cannot easily accept an important role for the Court of Justice. Yet, as noted 
above, under the reshaped Third Pillar, which concerns even more delicate 
matters, Member States may choose to grant either a general competence to 
request preliminary rulings to all courts or a competence limited to the courts 
of last resort only. This may appear prima facie  inconsistent but can be 
explained by arguing that since under the TEU provision the possibility for 
all national courts to request preliminary rulings is subject to a Member 
State’s choice, the Member States are free to decide whether or not to accept 
a more important role for the Court of Justice in the sensitive areas of the 
Third Pillar. The introduction into the EC Treaty of a similar opt-in declara
tion probably seemed too flexible a solution to be applied to Community law; 
as discussed below, it is questionable whether a sort of two-tier solution

37 ‘The intention was to reduce the risk of the Court of Justice being overloaded with indi
vidual migration and asylum cases from lower national courts’, Langrish, ‘The Treaty of 
Amsterdam: Selected Highlights’, 23 European Law Review (1998) 8.

38 Adam, supra note 31, at 499.
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could be considered as acceptable in the domain of Community law with 
regard to the Court’s jurisdiction.

In any event, it follows from the provisions referred to above that, when
ever a Member State accepts the wider option as to Title VI of the TEU, the 
courts which are not courts of last resort will be allowed to ask questions 
concerning the interpretation or the validity of the acts adopted under the 
Third Pillar, whilst they cannot request preliminary rulings as to the acts 
which pertain to the First Pillar. It seems rather unusual (and it may be 
particularly confusing for national courts) for the competence of the Court of 
Justice under the Third Pillar of the Union to be wider than under Commu
nity law.

Generally speaking, it is highly questionable whether a regime limiting 
the Court’s competence is a suitable solution for adoption in a new area of 
competence. One may observe to the contrary that with respect to a new area 
of competence there is a stronger need to empower lower courts to ask pre
liminary questions.

Firstly, as long as an extensive case-law from the Court of Justice in a 
certain area is lacking, national courts will have little possibility or no possi
bility at all to compensate for their incapacity to ask preliminary questions by 
referring to previous decisions of the Court of Justice. This situation is likely 
to last for a long time, given that it is improbable that in a new area of 
competence questions stemming from courts of last resort will be quickly 
referred to the Court. Furthermore, references from higher courts are 
normally comparatively more infrequent than references from lower courts. 
Thus, the Court of Justice will have little opportunity to clarify the interpre
tation or to verify the validity of the provisions adopted under Title IV. More 
specifically, in the migration sector, the recourse to courts is generally rather 
infrequent (and still more infrequent is the lodging of appeals against any 
given decision); citizens of third states often encounter greater difficulty than 
nationals of the country in question in enforcing their rights, and the possibil
ity of a recourse to courts is even more rare whenever, as occurs in some 
Member States, expulsion measures are immediately effective and no possi
bility is granted to the citizens of third states to remain in the state for the 
purpose of defending their rights.39

Therefore, since the Court of Justice will probably be given little oppor
tunity to rule on migration policy, there is a risk that divergent interpretations 
of Community acts and provisions may be followed by the national courts 
which lack the power to request preliminary rulings. Yet in the migration

39 For a survey see N. Guimezanes, La circulation et l ’activité économique des étrangers 
dans la Communauté européenne (1990). One may further consider that a different degree 
of protection in Member States is likely to last, since Title IV of the EC Treaty does not 
confer to the Community the competence for adopting acts on the remedies to be granted 
to citizens of third states against the measures concerning their entry and residence.
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sector the uniform application of Community acts and provisions appears to 
be an essential condition for ensuring the functioning of the entire system 
envisaged by the Treaty; it is sufficient to note that the aim of achieving the 
free movement of persons among Member States pursued by Article 14 of 
the EC Treaty is totally dependent on the adoption of uniform criteria for the 
entry of citizens of third states.40

Furthermore, the impact of the exclusion of lower courts from the proce
dure for preliminary rulings upon the principles which the Court stated in the 
interpretation of Article 234 should be considered. Firstly, as is well known, 
preliminary rulings normally produce retroactive effects. Since it is probable 
that under the new procedure preliminary references will be rather infre
quent, when the Court finally has the opportunity to clarify the interpretation 
of a certain provision or to verify the validity of an act, the effects of a deci
sion stating principles different from those which emerged at the level of the 
higher courts in the Member States may be extremely problematic; this may 
induce the Court to limit more frequently the temporal effect of its rulings, to 
the detriment of the individuals whose interests may have been negatively 
affected by the application of the particular Community provision.

The exclusion of lower courts from the procedure for preliminary rulings 
raises a number of other issues which are worthy of discussion. One major 
point concerns the declaration of invalidity of Community acts. According to 
the well-known principle stated by the Court in the case of Foto-Frost,41 
‘national courts have no jurisdiction themselves to declare that acts by 
Community institutions are invalid’; thus, even the courts which are not 
courts of last resort are under an obligation to ask a preliminary question in a 
case where they believe that a Community act is unlawful. It is difficult to 
imagine how such a principle could be complied with in situations where 
these courts have no possibility to request a preliminary ruling from the 
Court of Justice. Thus, since national courts are not entitled to make a referal, 
they may consider as invalid any Community act adopted under Title IV.

However, if one briefly recalls the reasons that induced the Court to state 
the Foto-Frost principle, the risks involved in allowing national courts to 
declare the invalidity of Commnity acts appear to be important. In the first 
place, the Court justified the principle on the basis of a need for a uniform 
application of EC law. Clearly such a need addresses not only the problem of 
guaranteeing the proper functioning of the Community system, but also aims 
at ensuring equality of treatment between citizens of different Member

40 The fact that Art. 61 refers to the attainment of the objectives set by Art. 14 of the EC 
Treaty makes evident the instrumental nature of the measures concerning the movement 
of citizens of third states.

41 Case 314/85, Foto-Frost, [1987] ECR 4199.
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States.42 Furthermore, although the Court did not expressly argue this point 
in Foto-Frost, it is beyond doubt that the principle of the primacy of 
Community law would be jeopardized if every national court was empow
ered to disapply any Community provision which it considered to be unlaw
ful.43

One may guess what the Court will do in the event lower courts try to 
interrogate it on the validity of acts adopted on the basis of the new Title IV 
that they consider to be illegal. Formally, the Court should obviously declare 
that it has no jurisdiction to give the ruling; but would the Court easily accept 
that it must leave to national courts the discretion to declare the invalidity of 
a Community act? Since the Court forced the textual meaning of Article 234 
of the Treaty in the case of Foto-Frost, it could equally construe the new 
procedure as implying a duty on courts which are not courts of last resort to 
request a preliminary ruling, preventing them from disapplying a Community 
act owing to its alleged unlawfulness. The Court might argue that imperative 
reasons of security of law and certainty justify such an interpretation and 
even refer to the principle of non-discrimination as well. The Court might 
find further support for its reasoning by recalling that any Treaty provision 
has to be interpreted, according to Article 6 paragraph 2 (ex Article F) of the 
TEU, in conformity with fundamental human rights.44

III. The Lack of a Duty to Refer Preliminary Questions for 
the Courts of Last Resort

As described above, under certain procedures, no duty to refer preliminary 
questions to the Court of Justice is placed upon the courts of last resort. 
These procedures, which evidently imply a very significant deviation from 
the model of Article 234 of the EC Treaty, were not established in the 
Community law ambit, but under the Third Pillar and only under certain

42 The Court states that: ‘Divergences between courts in the Member States as to the validity 
of Community acts would be liable to place in jeopardy the very unity of the Community 
legal order and detract from the fundamental requirement of legal certainty’ (paragraph 
15).

43 Furthermore, the Court in the Foto-Frost case argued that, since it has the exclusive juris - 
diction to declare void an act under Art. 230, ‘the coherence of the system requires that 
where the validity of a Community act is alleged before a national court, the power to 
declare the act invalid must also be reserved to the Court of Justice’. As the Treaty of 
Amsterdam did not modify the power conferred to the Court by Art. 230, this reasoning 
may still be advanced.

44 According to Art. 46 of the Treaty on the European Union, as modified by the Treaty of 
Amsterdam, the provisions of the Treaty concerning the power of the Court of Justice 
shall apply to Art. F, paragraph 2, ‘with regard to action of institutions, in so far as the 
Court has jurisdiction under’ the EC Treaty and the Treaty on European Union. See 
Nascimbene, ‘Tutela dei diritti fondamentali e competenza della Corte di giustizia nel 
Trattato di Amsterdam’, Scritti in onore di G.F. Mancini (1998) 683 ff.
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conventions. In the domain of Community law such a solution, as suggested 
below, would probably be considered unacceptable.

Yet even when established in domains different from Community law, 
recourse to this technique is far from satisfactory. It should be recalled that, 
in whatever domain it is established, the procedure for preliminary rulings 
pursues the aim of ensuring the uniformity of interpretation (and thus of 
application) of a certain set of provisions. A mere power to interrogate the 
Court cannot easily secure the objective of attaining uniform interpretation. 
One may assume that the technique at issue was accepted in areas in respect 
of which possible divergences of interpretation are considered to be less 
dangerous than in the Community law domain: a certain degree of unifor
mity is deemed to be sufficient in order to ensure the proper working of the 
conventions. Of course, it can be observed that the risk of divergent interpre
tation exists even under the technique used in Article 234. Only a completely 
centralized control -  which is neither feasible nor convenient -  could avoid 
any possible divergence in interpretation. Under the new procedure, how
ever, the risk that divergent interpretations may multiply at the level of 
higher courts is significantly increased, particularly when only courts of last 
resort are entitled to refer preliminary questions; when all national courts are 
empowered to refer preliminary questions, the Court may have wider oppor
tunities to give rulings, since, as observed above, lower courts are generally 
well disposed to refer preliminary questions.

When the technique under discussion is chosen, the working of the 
procedure and thus the objective of attaining uniform interpretation of the 
provisions at issue are completely dependent upon the goodwill of the courts 
of Member States. One may submit that national courts would nonetheless 
show a positive attitude in referring preliminary questions; the useful collab
oration progressively built up under Article 234 between the Court of Justice 
and national courts will certainly produce some influence on the attitude of 
the latter even in domains different from Community law. In other words, it 
is probable that courts of last resort would in any case act as if they were 
under the duty to refer. It goes without saying that this submission may not 
have any relevance as regards the courts of new Member States, given that 
the latter are obviously not accustomed to any collaboration with the Court of 
Justice. In any case, the need to ensure the uniform application of the provi
sions at issue should be taken into account by national courts of last resort 
when deciding whether to refer a preliminary question to the Court. The 
declarations made with regard to the Europol Convention recalled above 
demonstrate that at least certain Member States are sensitive to the need to 
see that uniform interpretation is actually ensured. To insist that similar 
declarations be made by new Member States would probably be a convenient 
solution in order to compensate for the lack of familiarity on the part of the 
courts of those states with the procedure for preliminary reference. Further-
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more, Declaration No. 10 annexed to the Treaty on the European Union 
specifies that Member States, when making a declaration accepting the 
Court’s jurisdiction,

reserve the right to make provisions in their national law as to the effect that, 
when a question relating to the validity or interpretation of an act referred to in 
Article K.7 (1) is raised in a case pending before a national court or tribunal 
against whose decision there is no judicial remedy under national law, that court 
or tribunal will be required to refer the matter to the Court of Justice.

One may assume that the Court of Justice, when giving preliminary rulings 
on the basis of the procedure set down in the conventions among Member 
States or under the Third Pillar, would normally follow the same criteria and 
principles which it developed in the interpretation of Article 234.45 On the 
basis of this assumption, preliminary rulings should also produce some effect 
for national courts beyond their effect on the court which requested a ruling; 
more precisely, courts of last resort shall either comply with the principle 
stated in any court’s ruling or refer a preliminary question.46 One can specu
late whether such a principle should apply even when national courts of last 
resort are not under an obligation to refer preliminary questions. In fact, such 
a principle does not stem from the national courts’ duty to refer, but rather 
from the rules concerning the effects of preliminary rulings. In other words, 
the obligation to refer a preliminary question in the case that a national court 
of last resort intended to deviate from a previous ruling of the Court of 
Justice derives from the need to ensure that preliminary rulings are fully 
respected; of course, the need to ensure the uniform interpretation and appli - 
cation of the provisions at issue plays a role in determining the content of 
such a rule.

Thus, despite the fact that no duty to refer preliminary questions to the 
Court is placed upon courts of last resort, the latter are in any case obliged to 
refer a preliminary question whenever they intend to deviate from a principle 
which has previously been stated by the Court of Justice. Such a solution is 
implied whenever the preliminary rulings produce binding effect for national 
courts.47

45 For instance, in interpreting the Brussels Convention the Court normally follows the same 
criteria developed for Community provisions, and thus it has even seemed to assume that 
the Convention is part of Community law (see e.g. Case 288/82, Duijnstee [1983] ECR 
3663 and Case 115/88, Reichert [1990] ECR 1-27). See on the latter issue, below, Section 
IV.

46 See Case 283/81, CILFIT [1982] ECR 3415 and Case 66/80, International Chemical 
Corporation [1981] ECR 1191.

47 See on this point below, Section IV.
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IV. The Effects of Preliminary Rulings for National Courts

None of the new techniques specify whether the Court’s rulings produce 
binding effects for the referring court or for other national courts. Not even 
Article 234 of the EC Treaty clarifies whether the Court’s rulings produce 
binding effects or not. On many occasions the Court of Justice, while 
considering the issue of admissibility of preliminary references, has stated 
that it is empowered under Article 234 to give binding rulings rather than 
merely advisory opinions.48 One may further submit that it would be inco
herent to impose on national courts of last resort a duty to refer if the Court’s 
decisions did not produce binding effects. Yet the Court has never referred to 
this argument, probably because, if used a contrario, it could become a 
boomerang, suggesting that there is no duty for national courts other than 
courts of last resort to comply with its rulings. In any event, such an argu
ment would obviously be unhelpful as regards those of the new procedures 
under which no obligation to refer is imposed upon the courts of last resort.

Since all the new procedures refer to rulings by the Court of Justice, this 
can support the argument that such decisions produce binding effects. 
Besides this merely textual argument, one may observe that in the domain of 
Community law there is little doubt that the Court’s decisions should pro
duce the same binding effects that they normally produce under Article 234. 
In favour of this submission an argument may be derived from Opinion 1/91 
delivered by the Court of Justice. As is well known, the issue was the associ
ation agreement with the EFTA countries, which provided no guarantee that 
the answers given by the Court in the preliminary proceedings procedure 
which it aimed at establishing were binding on the referring courts from 
EFTA countries. The Court ruled that

it is unacceptable that the answers which the Court of Justice gives to the courts 
and tribunals in the EFTA states are to be purely advisory and without any bind
ing effects. Such a situation would change the nature of the function of the Court 
of Justice as it is conceived by the EEC Treaty, namely that of a court whose 
judgments are binding (paragraph 61).

This clearly implies that the Court would consider as even more unaccept
able any solution providing that preliminary rulings could produce no bind
ing effects for national courts from Member States. One may further infer 
from the Court’s reasoning that an essential nucleus of the procedure for pre
liminary rulings cannot be questioned or modified on the basis of any special 
procedure. Thus, according to the Court’s reasoning, there seem to exist 
certain limits to the Member States’ power of introducing, in the EC Treaty,

48 See e.g. Case 244/80, Foglia Novello [1981] 3045; Case C-83/91, Meilicke [1992] ECR I - 
4920; Case C-346/93, Kleinwort Benson [1995] ECR 1-638; joined Cases C-422-424/93, 
Zabala Erasun [1995] ECR 1578.
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procedures for preliminary rulings which deviate from the model shaped by 
Article 234; in any case, whatever new arrangement is established, no devia
tion from the principle of the binding force of the Court’s rulings can be 
admitted.

Yet one may speculate as to whether Member States are free to establish 
procedures for preliminary rulings devoid of binding effects in any conven
tion among themselves or in the Third Pillar domain. In domains outside 
Community law there is seemingly no obstacle to establishing any special 
procedure; the Court’s reasoning referred to above cannot limit the states’ 
power to establish in a treaty among themselves a procedure which is sub
stantially different from that of Article 234.

When, as occurs under the new procedures established to date, it has not 
been specified whether the Court’s rulings produce binding effects or not, 
this aspect also involves the Court’s competence in interpreting the provi
sions at issue. Even in the case that the text of a convention’s provision is 
very similar to that of Article 234, the Court may give an interpretation 
different from the one it has followed in construing Article 234 itself. In 
Opinion 1/91 the Court stated that ‘the fact that the provisions of the agree
ment and the corresponding Community provisions are identically worded 
does not mean that they must necessarily be interpreted identically’. The 
Court referred to the criterion according to which a Treaty is to be inter
preted: ‘not only on the basis of its wording, but also in the light of its objec
tives’; thus, even a provision identical to Article 234, when introduced in a 
different context, might be interpreted as entitling the Court to give advisory 
opinions rather than compulsory rulings. Yet the Court would probably deem 
it necessary to ensure uniform interpretation as regards similar provisions 
adopted in the ambit of the European Union. It is significant that in interpret
ing the Brussels Convention the Court has normally followed the same crite - 
ria used as to Community law;49 this does not imply, however, that the Court 
assumes that this Convention or other conventions concluded among 
Member States in furtherance of the EC Treaty or of the Treaty of European 
Union are to be considered as part of Community law. The Court recently 
clarified that not even the circumstance that an agreement among Member 
States is based on a Council directive implies that the agreement is part of 
Community law, and consequently the Court is not empowered to give pre
liminary rulings on the interpretation of the same agreement lacking a provi-

49 See the cases referred to supra note 42. Furthermore, in Cases 9 and 10/77, Eurocontrol 
[1977] ECR 1517, the Court stated that ‘the principle of legal certainty in the Community 
legal system and the objectives of the Brussels Convention in accordance with Article 220 
of the EEC Treaty, which is at its origin, require in all Member States a uniform applica - 
tion of the legal concepts and legal clarifications developed by the Court in the context of 
the Brussels Convention’ (on the implication of this reasoning see Capotorti, ‘The Task of 
the Court of Justice and the system of the Brussels Convention’, in Duintjer Tebbens et 
al. (eds), Civil Jurisdiction and Judgments in Europe (1992) 17).
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sion to that effect in the agreement.50 Nor might the circumstance that the 
Court is conferred jurisdiction to interpret a convention among Member 
States have the effect of transforming the provisions of the latter into Com
munity law. The Court might follow the same criteria and principles might 
rather follow in order to ensure a certain degree of uniformity in the 
application of, respectively, Community law and the provisions laid down by 
the conventions among Member States which are adopted on the basis of the 
EC Treaty or of the TEU.

If the same principles are followed in the interpretation of the various 
procedures for preliminary rulings, this may certainly produce positive 
effects: in spite of the differences in the procedures, an interpretation of the 
new provisions which is conducted, as far as possible, in conformity with the 
criteria developed in Article 234 may act as a unifying element, which might 
ensure a certain degree of coherence among the various techniques designed 
for preliminary rulings.

V. The Opt-in Clause: Flexibility versus Uniformity of 
Interpretation

Some of the new procedures for preliminary rulings contain an opt-in clause 
which allows Member States to accept or not accept the competence of the 
Court to give preliminary rulings; and, in the case that they do accept, to 
choose from amongst different modalities the one which they prefer. Increas
ing the flexibility available is the task generally pursued by the Amsterdam 
Treaty; however, it seems doubtful whether this system provides suitable 
solutions where the interpretation of legal provisions is concerned. Given 
that the aim of any procedure for preliminary rulings is to meet the need to 
obtain uniform interpretation (and, consequently, uniform application) of a 
certain set of provisions, clearly, this purpose cannot be attained when only 
some Member States accept the competence of the Court. Thus, a regime a la 
carte seems to be self-contradictory when established in relation to proce
dures which aim at ensuring that a certain provision is given the same inter
pretation in each Member State.

However, the possibility should be considered whether the Court’s ruling 
may produce any effect for the national courts of a Member State which has

50 Case C-162/98, Hartmann, 12 November 1998 (not yet reported). According to Art. 8 of 
Council Directive 93/89/EC, ‘[T]wo or more Member States may cooperate in introduc
ing a common system for user charges applicable to their territories as a whole’. The 
Court stated that ‘the mere fact that that provision authorises Member States to cooperate 
in that way is not enough to justify the view that an agreement concluded for that purpose 
forms an integral part of Community law whose interpretation falls within the jurisdiction 
of the Court’.
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not accepted the competence of the Court. Clearly, such courts are not em
powered to refer questions; but, when applying a provision of the Third Pillar 
or of a convention among Member States, are they under a duty to comply 
with the preliminary rulings given by the Court on the request of the national 
courts pertaining to Member States which have accepted its competence?

According to Article 35 paragraph 4 of the TEU as well as some of the 
conventions,51 any Member State, whether or not it has made a declaration 
accepting the competence of the Court, ‘shall be entitled to submit statements 
of case or written observations to the Court’ in the proceedings for prelimi
nary rulings. One may at least infer from such provision that the rulings of 
the Court may have a certain interest even for those Member States which 
have not accepted the competence of the Court.

Of course, one should also observe that national courts will presumably 
be influenced by the Court’s rulings.52 In any event, it would be hard to 
concede that the national courts of a Member State which has not accepted 
the Court’s competence may disregard a preliminary ruling when they are 
called to interpret and apply a provision that the Court has already consid
ered.53 The implications of this solution would be particularly serious in 
cases where the Court had declared the invalidity of a provision adopted on 
the basis of the Third Pillar: it would be unacceptable to assume that a 
national court of a state which had not accepted the Court’s competence 
could apply an act that was previously declared invalid in a preliminary rul
ing. In the case of interpretation, the risk would clearly be that of divergent 
interpretation of the same provision even when this provision had already 
been interpreted by the Court.54

Thus, the need to respect the principle of the rule of law and to ensure 
uniformity in the application of the provisions at issue might be considered 
by the Court in construing a general obligation for courts to comply with its 
rulings. Yet if this was the case, one may then observe that the choice by a 
Member State not to accept the Court’s competence would entail rather 
heavy consequences for national courts: the latter would have no choice but 
to comply with the Court’s rulings, without any opportunity to refer a ques
tion on the interpretation or on the validity of the provision at issue.

51 Namely, the Protocol on the interpretation of the Convention on the protection of EC 
financial interests (Art. 3 para. 2); the Protocol on the interpretation of the Convention on 
the use of information technology for custom purposes (Art. 3 para. 2); the Convention on 
the fight against corruption involving officials (Art. 12 para. 6); the Protocol on the 
interpretation of the Europol Convention (Art. 3 para. 2).

52 Labayle, ‘Un espace de liberté, de sécurité et de justice’, 33 Rev. trim. dr. eur. (1997) 
875; Curti Gialdino, supra note 3, at 113.

53 On this point cf. Biavati, ‘Prime note sulla giurisdizione comunitaria dopo il trattato di 
Amsterdam’, 52 Rivista trimestrale di diritto eprocedura civile (1998) 828.

54 Duff remarks that this provision ‘may force the Court into delivering variable jurispru - 
dence within the Union — with obvious attendant dangers for the integrity of the corpus of 
European Community law’ (supra note 5, at 162).
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VI. The Impact of the New Procedures on the Working of 
Article 234

It is appropriate to consider whether the new techniques for preliminary rul
ings might produce an adverse impact on the working of the procedure estab
lished by Article 234 of the EC Treaty. In Opinion 1/91, referred to above, 
the Court seemed to take the view that, under certain conditions, a procedure 
differing from Article 234 might confuse national courts and thus endanger 
their compliance with such a provision. The Court observed that ‘the fact that 
the answers are not binding on the EFT A courts may give rise to uncertainty 
about their legal value for courts in Member States of the Community’, and 
added that ‘the possibility cannot be ruled out that courts in the Member 
States are led to consider that the non-binding effect of interpretations given 
by the Court of Justice under Protocol 34 also extends to judgments given by 
the Court of Justice under Article 177 of the EEC Treaty’ (paragraphs 62-3). 
Clearly, one may argue that a similar adverse effect could arise in the case 
that courts other than courts of last resort are not entitled to refer preliminary 
questions as well and also when no duty to refer is imposed on the courts of 
last resort. Thus, this reasoning may finally lead to the conclusion that any 
procedure aimed at establishing criteria less stringent than those contained in 
Article 234 may involve some risk and should therefore be avoided.

This evidently would be too drastic a solution. From a formal point of 
view, it has already been observed that there is no obstacle to the introduc
tion in a convention among Member States of any procedure which substan
tially differs from the one laid down by Article 234. From a political point of 
view, one should consider that when there is no agreement on the part of 
Member States in establishing a procedure similar to that of Article 234 in a 
Convention among themselves, even a less rigorous mechanism may be seen 
as a positive result.55 A similar situation probably occurred as regards the 
amendment to the Third Pillar of the Union provided by the Treaty of 
Amsterdam: the fact that the Court was given even limited jurisdiction to 
interpret provisions concerning such a sensitive area of cooperation among 
Member States is generally perceived as a notable success.56 If the Court, as 
submitted above, extended to the new procedures the principles developed in 
construing Article 234, the positive effects stemming from these procedures 
would probably be emphasized. Furthermore, national courts, when applying

55 On the various positions submitted by Member States in the course of the negotiation of 
the conventions based on the Third Pillar (and particularly on the British opposition to 
any system similar to that of Art. 234), see Curti Gialdino, supra note 3, at 97-8.

56 See Duff, supra note 5, at 162; Barents, ‘Some Observations on the Treaty of 
Amsterdam’, 4 Maastricht Journal (1997) 338; Blumann, ‘Aspects institutionnels du 
Traité d’Amsterdam’, 33 Revue trimestrielle de droit européen (1997) 721; Lenaerts and 
De Smijter, ‘Le Traité d’Amsterdam’, 6 Journal des tribunaux-Droit européen (1998) 31 ; 
Sauron, supra note 30, at 74.
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the new procedures, would probably be inclined to go along the path traced 
by Article 234, rather than follow the opposite course. Overall it is submitted 
that the advantages deriving from the acknowledgement of the Court’s juris
diction may exceed the risk that the working of Article 234 is seriously 
endangered.

Yet it can be noted that a similar conclusion appears rather questionable 
when a new procedure, less broad than that of Article 234, is intended to 
apply to a certain set of Community provisions. In the first place, the exis
tence of various procedures for preliminary rulings within the same Treaty 
may be particularly confusing for national courts; thus, the risk that the Court 
envisaged in Opinion 1/91 might be well founded in this case. Furthermore, 
it is hard to accept that the procedure for the exercise of the Court’s jurisdic
tion may vary with respect to the same category of EC acts just because they 
are adopted on a certain legal basis and because they concern one or another 
subject matter. This situation might be considered by the Court as incompat
ible with the principle of legal certainty,57 which could demand that the same 
procedure be applied as far as EC provisions are concerned. Furthermore, 
one should consider that, whenever a procedure for preliminary rulings is 
introduced into the EC Treaty to be applied to a certain set of Community 
provisions and having a narrower scope than that established by Article 234, 
this could never be viewed as a successful outcome: any special procedure 
derogates from the wider provision generally established by Article 234 
which otherwise would have been applied.

Furthermore, the working of the procedure for preliminary rulings has to 
be examined with regard to the whole system of judicial protection in the 
Community legal order. Of course, when a national court is not entitled to 
refer preliminary questions, the individual who is a party in the national pro
ceeding cannot enjoy the guarantee which indirectly derives from the proce
dure for preliminary rulings;58 for instance, the Court cannot be given the 
opportunity to state whether a Community provision produces a direct effect, 
nor to provide the national court with all the elements it needs in ascertaining

57 In Opinion 1/91 the Court further observed that the machinery in question ‘will have an 
adverse impact on legal certainty, which is essential for the proper operation of the pre - 
liminary rulings procedure’ (paragraph 64).

58 The need for any proposal for reforming Art. 234 to also take into account that such an 
article indirectly ensures the legal protection of individuals is considered by Tizzano, who 
argues that, save the techniques for limiting the scope of Art. 234 which may be used by 
the Court itself, ‘toute autre limitation à la protection juridictionnelle des particuliers au 
titre de l’article 177 est néfaste car on risque ainsi de porter préjudice à l’utilisation d’un 
instrument fondamental du système judiciaire des Communautés européennes...’ (‘Le 
transfert des recours directs’, in G. Vandersanden (ed.), La reforme du système juridic
tionnel communautaire (1994) 82). See also Waelbroeck who observes that if only courts 
of last resort were empowered to make preliminary references Tes parties ne [peuvent] 
obtenir l’interprétation du droit communautaire par la seule juridiction compétente pour 
se prononcer définitivement qu’au prix de délais et de frais importants’ (‘Conclusions’, 
ibid., 101).
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whether a domestic provision is compatible with the EC Treaty. In the case 
of the validity of an act being questioned, one should also consider that, 
owing to the rather limited standing granted to individuals by Article 230 
paragraph 4, the procedure for preliminary rulings often appears to them as 
the only possibility in order to obtain from the Court a review of the legiti
macy of a Community act.59 Finally, consideration must be given to the fact 
that the more the procedure for preliminary rulings is restricted, the more its 
effectiveness as an indirect instrument for controlling the compliance of 
Member States with their Community obligations will be weakened.

VU. The New Procedures for Preliminary Rulings and the 
Reform of Article 234

Generally speaking, it can be assumed that, if some of the new techniques for 
preliminary references were transferred, as general rules, into the EC Treaty, 
this would probably raise broadly similar issues to those already discussed. It 
is appropriate to begin by considering that the recourse to some of the new 
techniques would be unacceptable in the domain of Community law. Clearly, 
flexible solutions (i.e. solutions which condition the Court’s jurisdiction 
upon a declaration of acceptance by the Member States) could not be estab
lished within the EC Treaty; under this Treaty, there is too strong a need to 
ensure the uniform interpretation and application of provisions, in order to 
guarantee that Community law ‘is the same in all States of the Commu
nity’.60 For these reasons, Member States would presumably oppose a simi
lar solution being included in the EC Treaty; though Member States are 
inclined to accept the possibility of some divergences in the interpretation of 
the provisions of conventions concluded among themselves, they are proba - 
bly more reluctant to take such a risk when EC obligations are at issue.

For the same reasons, it would also seem unacceptable to establish that 
the Court’s rulings produce no binding effect for national courts: if a merely 
advisory function were given to the Court, this would not provide a sufficient 
guarantee as to the uniform application of Community provisions. Further -

59 E.g. in the Case 321/95 P, Greenpeace, delivered on 2 April 1998 (not yet reported) the 
Court, while denying the appellant’s locus standi on the basis of Art. 230 paragraph 4, 
still specified that the rights deriving from the directive at issue ‘were fully protected by 
the national courts which may, if need be, refer a question to this Court for a preliminary 
ruling...’ (paragraph 33).

60 As the Court stated in Case 166/73, Rheinmuhlen [1974] ECR 33, ‘Article 177 is essential 
for the preservation of the Community character of the law established by the Treaty and 
has the object of ensuring that in all circumstances this law is the same in all States of the 
Community’ (paragraph 2).
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more, the Court has often emphasized that its function under the EC Treaty 
has to be intended as that of a judge empowered to give binding rulings.61

Thus, the influence that the new procedures may exercise upon the debate 
concerning the refurbishing of Article 234 essentially concerns the issue of 
which courts should be entitled (or should be required) to refer. Actually, 
proposals to delete the second paragraph of Article 234, which empowers 
lower national courts to refer preliminary questions to the Court, were widely 
considered62 and were formally proposed by the United Kingdom in its 1996 
memorandum on the Court.63

First of all, one may observe that in the event that courts which are not of 
last resort lose their power to make preliminary references, this would create 
fewer problems when applied to the ‘old’ sectors of Community compe
tences; in fact, in such sectors, it is more likely that some case-law of the 
Court of Justice exists, rather than when a similar solution is established as to 
any new sector, such as now provided with regard to migration policy.64 
Thus, on the basis of the Court’s rulings, national courts are probably capable 
of ensuring, in most cases, a uniform interpretation and application of 
Community law without the need to make a preliminary reference. The Court 
itself is encouraging national courts to be more autonomous by assuming a 
rather demanding attitude as to the admissibility of preliminary references.65 
Of course, the situation should be totally different as far as the courts of new 
Member States are concerned. The widest possible dialogue between these 
courts and the Court of Justice through the procedure for preliminary rulings 
is necessary in order to ensure that Community law is actually integrated into 
the legal order of the new Member States;66 it is sufficient to consider the 
need to establish the relationship between Community law and the national 
legal order of the new Member State, and the essential role that the procedure 
for preliminary rulings has played in the past to that effect.

61 See supra note 45.
62 See on such a proposal Kovar, ‘L’évolution de l ’article 177 du traité CE’, in 

Vandersanden (ed.), supra note 58, at 52; Barents, supra note 56, at 338.
63 Conférence intergouvemementale de l ’Union europenne, juillet 1996, CONF 3883/96.
64 See supra Section I.D.
65 See Anderson, ‘The Admissibility of Preliminary References’, 14 Yearbook o f European 

Law (1994) 179 ff; Alexander, ‘La recevabilité des renvois préjudiciels dans la perspec
tive de la réforme institutionelle de 1996’, 31 Cahiers de droit européen (1995) 561 ff.; 
Barnard and Sharpston, ‘The Changing Face of Article 177 References’, 34 CMLR (1997) 
1113; O’Keeffe, ‘Is the Spirit of Article 177 under Attack?: Preliminary References and 
Admissibility’, Scritti in onore di G.F. Mancini (1998) 695 ff. (an updated version of the 
same study is published in 23 European Law Review (1998) 509 ff.).

66 As'was suggested, the procedure for preliminary rulings ‘is after all not only an instru
ment for ensuring the uniform interpretation of Community law but the procedure 
whereby Community law becomes part and parcel of the legal culture of the Member 
States...’ (Jacqué and Weiler, ‘On the Road to European Union -  A new Judicial 
Architecture: An Agenda for the Intergovernmental Conference’, 27 CMLR (1990) 185).
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Although, as suggested above, in the case that the second paragraph of 
Article 234 were deleted, the adverse impact on uniform application would 
probably be quite limited; it is beyond doubt that the Court would have 
considerably less opportunity to give preliminary rulings. This could be 
viewed as a positive effect in reducing the Court’s workload, but, on the 
other hand, it implies that the Court will have fewer opportunities to develop 
and modify its case-law. Since the Court has recognized the need to give an 
evolutive interpretation to Community provisions,67 and sometimes has 
modified its existing case-law,68 a sharp decrease in preliminary references 
might finally prevent the Court from contributing to the development of 
Community law. One should take into account that, even if the Court is now 
slower to answer preliminary questions, most references still originate in 
lower courts.69

The potential effect of the deletion of paragraph 2 of Article 234 should 
be considered from the point of view of national courts as well. One may 
assume that national courts which are not courts of last resort in any case 
have a duty to comply with the Court’s rulings. More precisely, whenever the 
Court has already clarified the interpretation of certain provisions, national 
courts must comply with the Court’s case-law, and yet there is no recognition 
of a possibility for them to question the Court’s interpretation by making a 
preliminary reference. This situation may be perceived by certain national 
courts as excessively limiting and might thus produce a willingness to devi
ate from the Court’s case-law. Overall, the feature which has to date enabled 
the procedure laid down in Article 234 to work so successfully has been the 
collaboration between the Court of Justice and the national courts;70 if 
national courts were required to comply with the Court’s rulings with no 
possibility to question any given interpretation, this would in substance upset 
the equilibrium between the powers respectively conferred on the Court of 
Justice and on national courts.

As to the preliminary references concerning the validity of Community 
acts, the most problematic issue would concern the application of the Foto- 
Frost principle. On this point, if the power to refer preliminary references 
recognized to courts which are not courts of last resort were generally elimi
nated, this would raise doubts similar to those already discussed in regard to

67 See Case 283/81, CILFIT [1982] ECR 3415.
68 See e.g. Case C-10/89, HAG. [1990] ECR 1-3711 and Cases C-267 and 268/91, Keck 

[1993] ECR 1-6097.
69 See Fifteenth Annual Report on Monitoring the Application o f Community Law (1997), 

COM( 1998)317 fin., 293-4.
70 See Weiler, ‘The European Court, National Courts and References for Preliminary Rul

ings -  The Paradox of Success: A Revisionist View of Article 177 EEC’, in H. Schermers 
etal. (eds), Article 177 EEC: Experiences and Problems (1987) 366 ff; Koopmans, ‘La 
procédure préjudicielle victime de son succès’, in F. Capotorti et a l (eds), Du droit inter
national au droit de Vintégration: Liber amicorum Pierre Pescatore (1987) 347.
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the new chapter on migration policy:71 the lack of possibility to refer might 
involve any national court being empowered to set aside a Community act 
whenever it ascertained its invalidity. Probably the Court would construe 
Article 234 as implying a duty to refer in the event that national courts which 
are not courts of last resort deem that a Community act is invalid. Yet such a 
solution might be rather difficult to apply in practice. It should be noted that 
questions of interpretation and of validity often are very tightly connected, 
and that the Court has sometimes reformulated a question of interpretation 
into a question of validity.72 Of course, the latter possibility would be 
excluded in the case that national courts are not allowed to refer questions of 
interpretation; this would imply, in general, a reduction of the Court’s oppor
tunity to control the validity of EC acts, and thus the guarantees of legality in 
the complex Community order would be reduced.

Furthermore, a reform of Article 234 aimed at eliminating its second 
paragraph would produce an adverse impact on the monitoring of the 
compliance of Community law by Member States by means of the prelimi - 
nary references.73

Given that a feature common to all the new techniques mentioned above 
is that national courts which are not courts of last resort are not empowered 
to refer preliminary references, an amendment to the same effect of Article 
234 would imply the advantage of producing more uniform procedures. 
However, one may question whether such uniformity should be pursued by 
aligning Article 234 with the most limited procedures for preliminary rulings 
recently introduced, or if it would be more appropriate to follow the opposite 
course. There is no doubt that the existence of a variety of different proce
dures detrimentally affects the proper working of the procedure for prelimi
nary references. The problem is likely to worsen in the future if further new 
procedures are included in conventions among Member States. National 
courts clearly feel the need for a single system.74 The recourse to a special 
procedure can be justified only to meet particular needs related to the subject 
matter that is regulated, as may well be the case with private international 
law conventions. Yet, as regards the Third Pillar and the Conventions 
concluded thereunder, the choice to establish special procedures was rather 
due to the reluctance of some Member States. The recourse to special proce
dures cannot in any event be considered as acceptable when established 
within the EC Treaty: there is no reason why a different regime should be

71 See supra Section II.
72 E.g. Case 16/65, Firma Schwarze [1965] 922; Case 62/76, Strehel [1977] 182; Case 

94/77, Zerbone [1978] 99. See on the issue of reformulation A. Adinolfi, L 'accertamento 
in via pregiudiziale della validità di atti comunitari (1997) 137 ff.

73 See supra Section VI.
74 For instance, in construing the 1971 Protocol to the Brussels Convention the Italian Court 

of Cassation based its judgment on the principles stated by the Court in the Case CILFIT 
(Decision 11 April 1983 n. 2549, 20 Riv. dir. int. priv. proc. (1984) 366).
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stipulated as to the interpretation of the same kind of provisions solely on the 
basis of the subject matter that they concern.

It goes without saying that the major advantage stemming from a reduc
tion of the scope of application of the procedure for preliminary references 
under Article 234 might be that this would help to address the problem of the 
Court’s workload. There is no doubt that the problem of the Court’s work
load is becoming more and more urgent; the attribution to the Community of 
new competences and the likely participation, in the coming years, of new 
Member States will foreseeably increase the number of references. 
Furthermore, the new competence given to the Court under the Third Pillar, 
the likely entry into force of the new conventions among Member States, the 
possibility that further conventions will be concluded, and finally the fact 
that the competence to interpret the provisions of the conventions adopted on 
the basis of the Third Pillar is now automatically attributed to the Court75 
will all play an important role in determining the Court’s future activity. A 
number of proposals for reducing the Court’s workload have been suggested; 
these will not be discussed here.76 The Court, for its part, is trying to limit 
the growth of its case load by resorting to certain techniques (such as a more 
demanding attitude as to admissibility of references and by more frequently 
adopting reasoned orders which merely refer to its previous case-law).77 In 
any case, the need to overcome the problem of the growth of the Court’s case 
load should not mean that the function of the procedure for preliminary rul
ings be undermined; in other words, the aim of allowing the Court to prop - 
erly exercise its powers should not be achieved by depriving the procedure of 
its actual purpose and by weakening its impact upon national legal orders. 
Such a negative effect might either stem from a general reduction of the 
competence attributed to the Court under Article 234, or from a further 
development of reduced procedures to be applied to a limited set of provi
sions. As suggested above, the technique aimed at establishing reduced pro
cedures seems particularly inappropriate in the case that it is intended to be 
applied to Community provisions; any ‘double-speed’ solution is clearly un-

75 See supra Section I.C.
76 For a survey of the proposals which have been suggested, see Kapteyn, ‘The Court of 

Justice of the European Communities after the Year 2000’, in D. Curtin and T. Heukels, 
Institutional Dynamics o f  European Integration: Essays in Honour o f  Henry G. 
Schermers (1994) 135 ff. Among the various articles on the reform of Art. 234, see 
Jacque and Weiler, supra note 66, at 185 ff.; Koopmans, ‘The Future of the Court of 
Justice’, 11 Yearbook o f European Law (1991) 24 ff.; Amull, ‘Refurbishing the Judicial 
Architecture of the European Community’, 43 ICLQ (1994) 296 ff; Vandersanden, supra 
note 58.

77 See on such techniques Amull, supra note 76, at 314-5; this author further describes a 
new practice according to which a reference is withdrawn merely following a letter from 
the Court’s registrar which indicates to the referring court the existence of a previous 
Court ruling.
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acceptable when the uniform application of Community law and the need to 
ensure the control of the legality of EC acts are at issue.

Thus it is worth speculating whether, in order to reduce or at least not 
expand, the Court’s workload, a more appropriate solution might be to confer 
to specialized courts the jurisdiction to interpret the provisions of conven
tions, whilst reserving to the Court of Justice only the task of evaluating the 
consistency with the EC Treaty of the interpretation given to the conven
tions. 78 This solution would most likely encounter fewer obstacles than the 
proposal aimed at establishing specialized courts in the domain of 
Community law;79 as far as the provisions laid down by conventions among 
Member States are concerned, the existence of specialized courts, and even 
any deviation from the procedure of Article 234, could be more easily justi
fied on the basis of the peculiar features of the subject matter considered in 
the conventions, and might probably be more easily accepted and mastered 
by national courts.

78
79

A similar solution is established under the Patent Convention.
On this proposal see Jacqué and Weiler, supra note 66, at 185 ff.; Amull, supra note 76, 
at 316. Kapteyn, supra note 76, at 135 ff.
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I. Background

As early as 1975, the European Parliament had drawn the attention of the 
Commission to the need for rules defining the conditions under which per
sonal data may be processed.1 But, for more than a decade, the Commission 
adopted a hesitant, if not hostile, attitude. Neither the growing number of 
data protection laws in the Member States,2 starting with the Hesse Act in 
1970 and continuing with the Federal German law in 1976, the French law in 
1978, the Danish laws in 1978 and 1987, the Luxembourg law in 1979, the 
British law in 1984, the Irish Act in 1987 and ending with the Dutch law in 
1988, nor the 1980 OECD Guidelines,3 nor the 1981 Data Protection 
Convention of the Council of Europe4 induced the Commission to review its 
position.

What, at first, may surprise, is, in fact, rather consistent. The repeated 
appeals of the European Parliament5 were addressed to a supranational entity 
that understood itself primarily as an economic unit. It is the Common 
Market that delimited and dominated all activities of the Commission. And it
is, therefore, the state and development of the Common Market that was used 
as a measure against which all demands for regulating the use of personal 
data had to be judged. The Commission’s view of personal data was, in 
consequence, clearly different from the European Parliament’s perception of
it. While the latter pointed, exactly as the Hesse Parliament had done in 
1970,6 or as the President of the French Republic was to do four years later 
in the remit of the Commission charged to elaborate a law restricting the pro
cessing of personal data,7 to the crucial importance of a regulation for the 
protection of the individual’s fundamental rights, the former simply qualified 
personal data as a good. Hence, it subjected the processing of data to those 
freedoms that, according to the EC Treaty, constitute the core of the Com
mon Market, or in other and more precise terms, to the rules govening a free 
and unhindered exchange of goods and services (Article 23 paragraph 1).

1 Resolution of 13 March 1975, OJ C 60/48.
2 For an overview of the data protection laws, cf, S. Simitis, U. Dammann, M. Körner 

(eds), Data Protection in the European Union; and Simitis, in S. Simitis, et al., (eds), 
Kommentar zum Bundesdatenschutzgesetz (4th ed.) para. 1 note 108 etseq.

3 Organisation for Economie Cooperation and Development, Guidelines on the Protection 
o f Privacy and the Transborder Data Flow, of 23 September 1980, OECD -  Document C 
(80) 58 (final).

4 Convention for the protection o f individuals with regard to automatic processing o f per - 
sonal data , opened for signature on 28 January 1981, (European Treaty Series, No 108).

5 Cf, also the Resolutions of 3 May 1976, OJ C 100/27; 8 May 1979, OJ C 140/34; and 9 
March 1982, OJ C 87/39.

6 For the history of the Hesse Act, cf, Simitis, ‘Zwanzig Jahre Datenschutz in Hessen -  eine 
kritische Bilanz’, in 19. Tätigkeitsbericht des Hessischen Datenschutzbeauftragten (1990) 
138.

7 Cf, Rapport de la Commission Informatique et Libertés, vol. 1 (La Documentation 
Française, 1975) 7.
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The Commission, however, under the impact of the ongoing discussions 
in both the Member States and the European Parliament on the need of 
common rules, made one concession. It replaced its original definitely nega
tive attitude with a proposal to recommend Member States ratification of the 
1981 Data Protection Convention of the Council of Europe.8 However, in 
spite of all contrary assertions, the Commission did not really back down. 
The Convention certainly intended to promote a restrictive regulation. Thus, 
for instance, it not only lists a series of requirements designed to secure the 
‘quality’ of data (Article 5), such as the storage for specified and legitimate 
purposes, the adequacy and relevance of the data collected for these pur
poses, or the accuracy of the data, but also explicitly enumerates rights 
(Article 8) such as the right of access to the data, the right to obtain informa
tion on the data stored at reasonable intervals, and the right to demand recti
fication or erasure, which are destined to guarantee both a transparent and a 
controllable processing.

However, the Commission’s readiness to engage, at least indirectly, in a 
process of establishing a common regulatory regime was not prompted by 
the wish to provide mandatory rules for the processing of personal data. The 
decisive motive was, in fact, the existence of a particular provision in the 
Convention (Article 12 paragraph 2) which explicitly states that no party to 
the Convention should, just for the purpose of the protection of privacy, 
impede or even prohibit a transborder flow of personal data. The advantage 
of such a provision is twofold. On the one hand, it offers the chance to claim 
that the need for special rules has been acknowledged, since a ratification of 
the Convention is undoubtedly linked to the obligation to adopt a regulation 
on the use of personal data. On the other hand, it permits the range of any 
such rules to be substantially limited, at least as far as international 
exchanges are concerned.9

The consequences are especially manifest where, as in the case of the EC, 
the very purpose of international cooperation is to overcome territorial 
borders and to achieve a common supranational entity. To the extent that the 
use of personal data is deliberately denationalized and their potential 
controllers are spread all over the ‘Common Market’, restrictive national 
rules risk losing all their impact. This is, indeed, an odd result, especially in 
view of the emphasis laid, in the course of the deliberations of the Conven
tion, on the importance of an unequivocally limitative regulation. There is, in 
the end, only one explanation: the considerable pressure exercised on the 
Council of Europe to renounce the Convention. Article 12 paragraph 2 is the 
tribute that the Council accepted to pay, in particular to non-member coun-

8 OJL 246/31, 29 March 1981.
9 For a detailed discussion of Article 12 para. 2, cf, R. Ellger, Der Datenschutz im grenz- 

iiberschreitenden Verkehr (1990) 469; A.C.M. Nugter, Transborder Flow o f  Personal 
Data within the EC (1990) 225.
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tries, in order not to endanger the adoption of the Convention. Any such 
provision is, nevertheless, clearly out of place in a document whose evident 
purpose is to erect barriers hindering access to personal data and not to estab
lish rules promoting their proliferation. However, this provision, which can 
hardly be defended when appraising the contribution of the Convention to 
the development of data protection, offered the Commission the unique 
chance of maintaining its adverse position without running the risk of dis
cussing the merits of its attitude.

The refusal of the Commission to submit proposals for common rules did 
not discourage the Member States from intensifying their efforts for better 
protection of personal data. Thus, by the end of the eighties, many of the 
national laws had either been revised or were in the process of review. More
over, the enactment of data protection laws in two more Member States, 
Portugal and Spain, appeared to be imminent. The discrepancy between the 
Community policies and those of the Member States was, therefore, more 
evident than ever. Furthermore, because of its rather intransigent reaction, 
the Community had let the chance slip by not only of ascertaining the need 
for a regulation , but also that of adopting a different approach. Rather than 
simply reproducing the national schemes on a supranational level, the 
Commission could, against the background of its own regulatory interven
tions in the consumer, banking, and labour relations field, have focused on 
sectoral regulations developing and detailing the laws of the Member States. 
It would thus have assumed a leading role in all further discussions without 
having to pass through the cumbersome stage of a general regulation. How
ever, a sectoral approach was not only scarcely compatible with the Com
mission’s perception of personal data as marketable goods, it also contra
vened its view that computerised processing of personal data should, first and 
foremost, be regarded as an incentive to establish an information market.10

Consequently, for most observers, the Commission’s ‘Communication on 
the protection of individuals in relation to the processing of personal data in 
the Community and information security’ of 13 September 1990,11 came as a 
surprise. Nothing had occurred, it seemed, that justified such a radical change 
of mind. Moreover, nearly all arguments contained in the Communication, 
and especially in the explanatory memorandum preceding the proposals for a 
Directive, had only a short time ago been rejected by the Commission as non 
pertinent. Neither the existence of national laws explicitly addressing the 
protection of personal data nor the possible consequences of their diversity 
had remained unnoticed. Both had nevertheless not been regarded as 
sufficient grounds for action. And as to the need to safeguard a transborder

10 Cf, for instance, OJ L 210/24, 7 August 1985, or the Discussion Paper on an Information 
Policy o f  the Community, of 2 February 1985; Simitis, ‘Datenschutz und Europäische 
Gemeinschaft’, 6 Recht der Datenverarbeitung (1990) 7.

11 OJ C 277/3, 5 November 1990.
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data flow, it had, in the past, been referred to for exactly the opposite reason. 
In other words, not in order to legitimate the quest for common rules, but 
with the purpose of justifying the Commission’s opposition to a Community
wide regulation restricting the use of personal data.

The Commission’s real motive was a long overdue reappreciation of the 
repercussions of access to personal data. The latest since the 1983 Census- 
decision of the Federal German Constitutional Court,12 the consequences of 
systematic processing of personal data, furthered and accentuated by a 
rapidly developing information and communication technology, could no 
longer be ignored or even underestimated. The Court had explicitly pointed 
to the impact of the growing collection and retrieval of personal data on the 
individual’s fundamental rights.13 As long as individuals do not know who is 
processing their data, for what purposes, or under what conditions, they will, 
in order to protect themselves, try to conform to the controller’s potential 
expectations and will, therefore, ultimately renounce free expression of their 
opinions, participation in public demonstrations, and the joining of unions 
and political parties. Thus, in the Court’s opinion, neither self-determination 
nor participation have a realistic chance if the use of personal data is not sub
ject to mandatory rules limiting its processing, and thus guaranteeing its 
transparency and safeguarding its control. It is for exactly this reason that the 
Court qualifies data protection laws as a constitutive element and conditio 
sine qua non of a democratic society. Thus, the Court reiterates and confirms 
a view that, from the earliest days of data protection onwards, has incited and 
legitimated the intervention of legislators, as the already mentioned example 
of the 1970 Hesse and the 1978 French law shows. But both the persistent 
and widespread references to fundamental rights withered away once the 
supranational level was entered, despite the fact that the European Parliament 
had explicitly underscored the close connection between their implementa
tion and a regulation aiming at the protection of the data subjects.14 The 
concern to complete the Common Market and thereby secure free movement 
of goods overshadowed all reflections on the impact of fundamental rights on 
the use of personal data.

The Commission’s proposals put therefore at first rather reluctantly, in 
their original 1992 version,15 and subsequently in their revised 1992 form16 
years of unmistakenly eloquent silence. Fundamental rights have suddenly 
assumed an, indeed, pivotal function. The need to respect and secure them 
tops all other arguments, justifying a regulation that clearly intends to restrict

12 Entscheidungen des Bundesverfassungsgerichts Vol. 65, 1.
13 Ibid. , at 43.
14 Supra note 5.
15 Supra note 11.
16 OJ C 311/30, 27 November 1992.
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the processing of personal data.17 Moreover, the Commission deduces from 
the relevance of rules addressing the use of personal data for an efficient 
safeguard of fundamental rights the Community’s obligation not to reduce 
the protection of personal data already achieved in the Member States but to 
seek a ‘high level of protection’. 18 In short, the priorities were turned upside 
down. The accent lies no more on an unhindered exchange of personal data 
but on the limits of their use. Whereas, before, the free movement of goods 
conditioned all further reflections on the processing, its acceptance is now 
subordinated to the adoption of a regulation that guarantees the fundamental 
rights of data subjects.

However, what seems to be a rather arbitrary change of policy, is, in fact, 
perfectly consistent with the European Union’s slow, but clear, shift from a 
mere economic, to a definitely political, unit. The Single European Act and 
both the Maastricht and the Amsterdam Treaty confirm and illustrate the 
transformation. At the same time, they underline the European Union’s 
commitment to the basic elements of a democratic society and, in particular, 
to fundamental rights. In document after document, the European Union thus 
affirms its intention to respect fundamental rights at all times and in all its 
activities. Consequently, where, as in the case of data protection, fundamen
tal rights are directly affected, the Commission had no choice. It had to 
reconsider its policies in order to align them with the European Union’s obli
gation to respect and implement fundamental rights. It is no wonder, there
fore, that the Commission’s 1992 proposals explicitly refer to the Single 
European Act19 and that the final text of the Directive, adopted on 24 Octo
ber 1995 by the European Parliament and the Council,20 conserves and 
extends the mentioning of fundamental rights.21

Twenty years after the first appeal of the European Parliament, rules 
defining the processing of personal data were thus finally enacted. Moreover, 
the Commission, the Council and the Parliament excluded all doubts on 
grounds legitimating their interference and on the purpose of their decision. 
It is the threat of a gradual erosion of fundamental rights due to the virtually 
unlimited and increasingly sophisticated processing of personal data that 
instigated their intervention and it was the desire to preserve and strengthen 
basic elements of a democratic society that determined the object and the

17 Cf, Communication para. 6, 10 and Explanatory Memorandum III of the 1990 proposals, 
supra note 11; Article 1 para. 1 and paras. 1, 2, 9, 10, 11 of the Recitals of the 1992 
version, supra note 16.

18 Cf, Communication para. 10, Explanatory Memorandum III of the 1990, supra note 11, 
and para. 9 of the Recitals of the 1992 version, supra note 16.

19 Supra note 16 , Recitals para. 1.
20 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on 

the Protection of Individuals with regard to the Processing of Personal Data and on the 
Free Movement of such Data, OJ L 281/31, 23 November 1995.

21 Cf, Article 1 para. 1; Recitals paras. 1, 2, 9, 10.
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content of the Directive. Hence, Article 1 paragraph 1 expressly qualifies the 
provisions of the Directive as a means intended to guarantee the fundamental 
rights of the data subjects. For the same reason, the Directive perceives data 
protection as an open process in the course of which the fundamental rights 
of the persons concerned about the use of their data have to be continuously 
improved {Recitals paragraph 9).

II. Structural Conflicts and Deficiencies

1. The Directive is a late child of the first generation of data protection laws. 
Their common, most salient characteristic is an omnibus approach.22 How
ever, the very general, abstract rules are, contrary to an often expressed 
assumption, not typical of a distinctly continental European regulation 
method, as opposed to a no less outspoken sectoral approach in the United 
States. The deliberate restriction to a few general provisions reflects the 
legislators’ uneasiness. Governments and Parliaments may have increasingly 
grown aware of the potential consequences of the computerised processing of 
personal data. They had, however, to deal with a technology still at a very 
early stage of its development. But while it was already possible to outline 
the consequences of a radically changed means of processing, a thorough 
sector by sector analysis of the results of the modified collection and retrieval 
conditions of personal data was still lacking. Thus, where the intended regu
lation has, as in the case of data protection, a clearly preventive function, 
there is no alternative to an omnibus approach.

General rules because of their abstract character, allow the main issues to 
be addressed, even if an exact description of their specific aspects is not yet 
available. Yet, they are flexible enough to be able to cover very different 
matters and thus to adapt the legal requirements to the evolving experience of 
computerised processing. This is why the Hesse legislators in 1970 and the 
Swedish legislators in 1972 limited themselves to a few general provisions 
and to the instalment of an independent supervisory authority. While the pro - 
visions set a first legal framework, the control was primarily seen as a source 
of constant enrichment of the knowledge of both the uses and the results of 
automated processing. Similarly, the 1978 French Data Protection Act 
amplified the licensing system already adopted by the Swedish law. The pur
pose was once again to gather as much information as possible in order to 
prepare new and more detailed legislative reactions. In other words, the laws 
were regarded as provisory answers to problems arising out of the use of

22 Cf, S. Simitis, in Kommentar supra note 2, para. 1 notes 108, 109; Mayer-Schònberger, 
‘Generational Development of Data Protection in Europe’, in Ph. Agre and M. Rotenberg 
(eds), Technology and Privacy: The New Landscape (1997)221.
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personal data. They could therefore only fulfil their function if their enact
ment was also seen as the beginning of a process necessarily leading to their 
review. Hence, laws like the 1982 Quebec Act ‘respecting Access to docu
ments held by public bodies and the Protection of personal information’ 
(Section 179), or the 1985 Icelandic Law on the Systematic Recording of 
Personal Data (Article 31) explicitly indicate the date by which a decision 
must be taken as to whether and to what extent each of these regulations can 
be maintained.

The European Union was, however, in a different position. At the end of 
the eighties, when the Commission elaborated its first draft, data protection 
was no more than a field still to be explored. By then, the majority of Mem
ber States already had laws. Moreover, in most of these countries, the super
visory authorities published yearly reports describing their experiences, out
lining both recent and potential developments of the processing modalities 
and discussing the necessity and content of new rules. There was, hence, no 
need for a strategy similar to that adopted in the late sixties and early seven
ties, especially as the legislative approach had undergone a clear change. 
Once data processing had been generally subjected to a series of restrictive 
rules, and the rights of the data subjects, such as the right of access, had been 
recognized, it became evident that omnibus rules could, at best, point in the 
right direction, but not secure efficient protection. A sustainable change of 
data processing that really adapts its modalities to the exigencies of the prin
ciples governing data protection laws, presupposes rules developed in full 
knowledge and in view of the particular aspects of the specific purposes the 
data are used for. Only then is it possible, for example, to assess the exact 
range of a right of access or to link data processing to conditions that indeed 
limit the use of personal data. To assume that police authorities, hospitals, 
statistical offices, banks and universities can be treated in the same way, 
inevitably leads to rules bare of every substance, open to endless interpreta
tion conflicts and surrounded by a multitude of exceptions phrased in terms 
as general as ‘public’, ‘security’ or ‘state’ interests.

None of these disadvantages was unknown to the European Union. On 
the contrary, the European Union was, for instance, particularly well aware 
of the need for sectoral rules,23 be it only because of its own regulatory 
efforts in fields such as telecommunication24 or employment relationships.25

23 Cf, the Commission’s 1990 proposals, supra note 11, Communication para. 12.
24 Cf, the Directive 97/66/EC of the European Parliament and of the Council of 15 Decem

ber 1997 concerning the processing of personal data and the protection of privacy in the 
telecommunication sector, OJ L 24/1, 30 January 1998, and especially paras. 7, 13 of the 
Recitals.

25 Cf, the Communication o f the Commission on a medium-term social policy action pro
gramme 1995-1997, COM(94) 134 (final) 4.3.5; the Commission’s remarks on the ‘Social 
and Labour Market Dimensions o f the Information Society', COM(97) 390 (final) paras. 
28, 29 ; and Simitis, ‘Reconsidering the Premises of Labour Law: Prolegomena to an EU-
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In both cases, the Commission had, notwithstanding its proposals for a data 
protection Directive, manifested its intention to adopt distinctly sectoral rules 
for the processing of personal data in each of these fields. While the 
importance of the projected general provisions was not disputed, the need to 
specify and complement them in order to deal successfully with issues 
typical to the two areas, such as the processing of employee data for 
monitoring purposes, or the use and the length of storage of traffic data 
became increasingly obvious. Accordingly, it is not surprising that the Direc
tive explicitly admits the importance of a sectoral approach (Recitals para
graph 68). But the opportunity to abandon the old schemes and to opt for a 
new type of regulation combining a few general principles with sectoral pro
visions specifying and detailing these principles was missed. In other words, 
the Directive should have been limited to the demands that must be respected 
regardless of the particular type of processing. They include processing prin
ciples, such as the duty to minimise the use of personal data, the obligation to 
process them only for purposes defined in advance and known to the data 
subjects, the constant review and updating of the data stored, organisational 
measures, such as the establishment of independent supervisory authorities, 
and the guarantee of rights allowing the data subjects to determine and 
control the use of their data.

However, the more the need for sectoral provisions is realised, the clearer 
it becomes that both general and sectoral rules have to be seen as parts of one 
system, the efficiency of which crucially depends on a constant interplay of 
its two elements. The adoption of sectoral provisions can, therefore, not be 
adjourned ad libitum. Postponements result, not least because of the rapidly 
changing modalities of data processing, in an increasing estrangement 
between general and sectoral provisions. Range and content of the sectoral 
regulations should, therefore, be discussed and fixed parallel to the delibera
tions on the general rules.

Moreover, there is probably no better test of the general provisions than 
the application of the special rules. Their high degree of affinity to the vari
ous processing operations quickly reveals the limits and deficiencies of 
abstract statements. Thus, for instance, many of the first generation omnibus 
regulations simply asserted that the processing of personal data is lawful as 
long as it is legitimated either by a legal provision or with the consent of the 
data subject. However, when the level of the regulation changed and the 
legislator’s attention focused on particular uses of data, as in the context of 
employment relationships or consumer contracts, the fallacies of a rule that 
simply equates the data subject's consent with the legislator’s explicit deci
sion to accept data processing were immediately revealed.26 No attempt to

Regulation on the Protection of the Employee’s Personal Data’, 5 European Law Journal
(1999)44.

26 For a detailed discussion, cf, Simitis, in Kommentar supra note 2 ,4  note 19 e tseq .
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stipulate the conditions of use of employee data confines itself to a mere 
reference to the employee’s consent.27

Similarly, the efforts to regulate processing operations in the telecom
munications field underscored that it is not sufficient to affirm in an omnibus 
provision that only data relevant for the particular task or purpose should be 
processed. Indeed, the controller’s first and foremost duty must be to refrain 
from the use of personal data and to process in its place and to the largest 
possible extent anonymised data.28

Both examples illustrate that sectoral regulations may primarily adapt 
general rules to individual processing operations. However, they should also 
constrain a re-examination and correction of the general provisions. Thus, 
where, as in the case of the Directive, the interaction of general and sectoral 
rules is neglected, and the accent, quite in the manner of the early data pro
tection laws, is nearly exclusively put on an omnibus approach, an effective 
restriction of the use of personal data is in jeopardy from the outset.

Nevertheless, the Directive tries, in at least one respect, to escape the 
generalities of an omnibus regulation. According to Article 27, both the 
Commission and the Member States should encourage controllers to develop 
codes of conduct. However, contrary to still widespread assumptions, the 
Directive does not give in to the quest for self-regulation that has been 
repeatedly raised since the late sixties, as can be seen from the fact that, on 
nearly all occasions, the adoption of rules concerning the processing of 
personal data was discussed. Codes of conduct do not substitute but only 
complement mandatory legislative rules. In other words, they are, as already 
demonstrated by the 1984 British (Section 36 paragraph 4), the 1987 Irish 
(Section 13) and the 1988 Dutch Data Protection Act (Section 15), purely 
auxiliary means intended to adjust better the demands of data protection laws 
to specific characteristics of a particular processing. Codes of conduct are, 
therefore, in reality a further step in exactly the direction indicated by sec
toral regulations typical for second generation data protection laws.29 The 
initiative for such codes may hence rest on the controllers. The content of the 
code is, however, predetermined by the Directive. Consequently, all process
ing operations must comply with the conditions set out by the Directive irre
spective of whether the code addresses a unionwide use of personal data, or 
processing limited to an individual Member State. The Directive, therefore,

27 Cf, for instance, Sect. 6 of the 1996 ILO Code o f Practice on the Protection o f  the 
workers9personal data .

28 Cf, for example, Sect. 3 para. 4 of the 1998 German law on Teleservices and Data Protec
tion; and Simitis, ‘Internet oder der entzauberte Mythos vom “ffeien Markt der Mei - 
nungen’”, in Wirtschafts- und Medienrecht in der offenen Demokratie, Freundesgabe flir 
Friedrich Kübler (1998) 309.

29 Cf, Simitis, in Kommentar supra note 2, para. 1 notes 32, 169, 195; but also Bennett, 
‘Convergence Revisited: Toward a Global Policy for the Protection of Personal Data’, in 
Agre and Rotenberg, supra note 22, 114.
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demands that codes of conduct should be submitted to the supervisory 
authorities (Article 27 paragraph 2 and 3).30 Hence, whether and to what 
extent specific processings can be regulated by codes of conduct depends 
ultimately on the reaction of the supervisory authority.

2. The Directive’s greatest merit is the establishment of a common, union
wide regime for the processing of personal data. The adoption of the Direc - 
tive in October 1995 thus put an end to the long and fruitless debates in the 
two Member States, Greece and Italy, that still had no data protection laws. 
Both had actively participated in the discussions on the 1981 Convention of 
the Council of Europe as well as in the ensuing Recommendations, and in 
both countries a multitude of drafts had been deliberated and rejected. The 
adoption of the Directive had an indeed striking effect. By April 1997, 
Greece and Italy had not only enacted laws,31 they were also the first to 
transpose the Directive into national rules.

But even where, as in France or Germany, the tradition of regulating the 
use of personal data was comparatively long, the Directive had an equally 
far-reaching impact. As in all other Member States, the existing laws cannot 
be maintained. They have to be replaced by new rules no longer founded on 
national but on supranational decisions.32 Although the Directive may 
contain concessions to the national legislators, it has nevertheless definitely 
denationalised the decision-process. All given national rules, irrespective of 
age, content and experience, were transformed into material for a common 
approach. In other words they ceased to be the sole authoritative basis for 
resolving the processing problems and instead became mere examples of 
how the questions arising out of the use of personal data could be met.

A common framework is, however, as the Directive illustrates, not neces
sarily a really new and innovative regulation. National laws may be dis
placed, they nonetheless retain their influence. Member States measure the 
intention to establish a supranational regulation by comparing the 
Commission’s proposals with their own policies. The more contested or un
usual the issues addressed are, and the greater the distance to the national 
perception is, the less the chances of the suggestions being accepted. Famil-

30 Cf, U. Dammann and S. Simitis, EG-Datenschutzrichtlinie (1997) Article 27 note 5 et 
seq ; but also the critical remarks of G. Braibant, Données personnelles et société de 
l ’information -  Transposition en droit français de la directive no 95/46, Rapport au 
Premier Ministre (La Documentation Française, 1998) 127.

31 The Italian Data Protection Law (cf, Simitis, Dammann, Körner, supra note 2, I) was 
enacted on 31 December 1966, the Greek law (ibid., GR) on 10 April 1997.

32 Cf, Brühann, ‘EU Datenschutzrichtlinie -  Umsetzung in einem vernetzten Europa’, 
(1996) Datenschutz und Datenverarbeitung 66; Wuermeling, ‘Harmonisation of Euro - 
pean Union Privacy Law’, 14 The John Marshall Journal o f  Computer & Information 
Law (1996) 458; Simitis, ‘Datenschutz -  Rückschritt oder Neubeginn?’, 51 Neue Juris
tische Wochenschrift (1998) 2473.
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iarity with the proposals not only eases their discussion, it also gives the 
Member States the feeling that their consequences are foreseeable and 
controllable. The margin for manoeuvre is, accordingly, limited.33 If their 
acceptance is not to be endangered, the proposals must operate along the 
lines of the existing laws, amalgamate their essential elements and avoid 
confronting Member States with utterly unexpected suggestions. It is no 
wonder, therefore, that the Commission carefully picked those elements that 
Member States considered as particularly characteristic of their laws. Special 
provisions for sensitive data, the use of filing systems as a precondition for a 
restriction of manual processing, an obligation to notify certain processing 
operations to the supervisory authority, internal data protection officials and 
codes of conduct are among the most significant examples of components 
regarded in the past as typical features of a specific law which are now, for 
the first time, put together in a single common instrument.

All that the Commission can, under these circumstances, hope is that the 
implementation of the Directive will, especially through those of its ele
ments, such as the filing systems or the notification, that undoubtedly origi
nated from a particular law but were only integrated in a distinctly attenuated 
form, gradually loosen the links with the old national rules and initiate an 
innovative regulatory process. For the moment, however, the Directive is, in 
view of both its form and substance, and despite all attempts to detect 
between its lines genuine new approaches, still deeply rooted in a concept 
that belongs to the past and is not committed to the search for regulatory 
means that profit from the experiences of the last decades and respond to the 
challenges of the ever changing information and communication technology.

3. The Directive has, for at least three reasons, largely failed to subject the 
processing of personal data to rules common to all Member States.

a. The Commission was understandably interested in avoiding as far as 
possible conflicts that would endanger the adoption of its proposals. Conse
quently, it deliberately tolerated deviations from the intended regulation of 
processing in a substantial number of cases, especially in particularly critical 
areas. Thus, for instance, in Article 14 the Directive grants data subjects the 
right to object to the processing of data relating to them, but states at the 
same time that the national legislation may provide otherwise. Similarly, 
Article 20 requires that processing operations presenting particular risks to 
the rights and freedoms of the persons concerned be notified to the supervi
sory authority and subjected to prior checking. But, despite the emphasis put 
on the need to know and to control such operations, the Directive contains 
not the slightest hint as to the type of processing meant. The decision is

33 Cf, Simitis, ‘From the Market to the Polis: The EU Directive on the Protection of Per
sonal Data’, 80 Iowa Law Review (1995) 449.
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entirely left to the Member States. Finally, Article 9 addresses one of the 
most contested processing operations: the use of personal data by the media. 
The Directive’s reaction is, once again, most imprecise. On the one hand, it 
explicitly concedes that the otherwise applicable rules must be reconsidered 
in order to secure the freedom of expression, while on the other, it neither 
specifies the exact conditions under which the restriction of the processing 
has to be reviewed, nor does it indicate the consequences for rights as fun
damental as access to the personal data collected and retrieved. All the 
Directive says is that the appropriate exemptions or derogations have to be 
determined by the Member States.

Hence, instead of prescribing the way to be followed, the common rules 
simply indicate the direction to be taken by stressing the principle to be 
applied. This is, in fact, a rather widespread technique in the case of Conven
tions, but not quite applicable with regard to regulations such as EC-Direc- 
tives. While the ratification of a Convention is fully left to the discretion of a 
State, there is no alternative to the transposition of a Directive. Member 
States are bound to conform their laws to the demands of the Directive. The 
difference is clearly illustrated by provisions such as those explicitly stating 
that the Directive is addressed to the Member States (Article 34), or clearly 
fixing the delays for the transposition (Article 32).34 But if the intended sub
stitution of divergent national provisions by common supranational rules is to 
be really achieved, the supranational expectations must be precisely worded. 
Vagueness may have plausible reasons which mainly reflect the complicated 
history of the Directive and the many compromises that had to be found, 
especially during the deliberations of the Council. However, it also has its 
price: the promotion of parallel, often contradictory, regulations.

b. The supremacy of national laws is still largely unbroken. Thus, for 
example, the Directive distinguishes between personal data and adopts a par
ticularly restrictive approach in the case of sensitive data (Article 8). The 
categoric quest for the prohibition of the processing (Article 8 paragraph 1) is 
nonetheless followed by a long list of exceptions. They culminate in a blank 
cheque for the Member States to add any other exemption deemed to be 
appropriate for reasons of substantial public interest. The clause is broad 
enough to cover the most different reasons for processing data which, in 
theory, should be inaccessible, especially as it is left to the discretion of the 
individual Member State to qualify its interests. Hence, the Directive offers 
Member States an outlet that, to the detriment of a common regulation, 
enables them to reclaim the predominance of their laws whenever the restric - 
tion of the processing reaches a point that critically affects national policies.

34 For possible sanctions, cf Briihann, supra note 32; Dammann and Simitis, supra note 30, 
Article 34 note 2.
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c. The Directive’s purpose, to establish binding common rules, is 
inevitably put at risk by the unruliness of its object, the processing of per
sonal data. Data protection is a child of technology. It was the growing 
awareness of the consequences of expanding computerisation to the individ
ual’s fundamental rights that instigated the first laws. And it is the same pre
occupations that have, since then, accompanied and marked all regulatory 
attempts. But experience also shows that, different as the approaches may 
have been, none of them was shielded against the repercussions of the inces
sant development of technology. While, for example, in the early seventies 
computerisation was regarded as the beginning of an unavoidable concentra
tion of data in a few mega-banks, the introduction of personal computers led, 
less than ten years later, to a radical decentralisation of processing.

Similarly, at first, it was thought that only the Government had the means 
necessary to gather a steadily growing number of data and to process them in 
ever bigger data banks. Government was, therefore, seen as the principal, if 
not the sole, addressee of restrictive rules. Slogans, such as the ‘numbered 
citizen’, together with the constant references to the year 1984 as the sym
bolic date for the accomplishment of a truly Orwellian state, dominated all 
debates on both the necessity and the content of laws limiting the processing 
of personal data. However, with the introduction of ‘intelligent’ chipcards, it 
became clear that the accent had definitely shifted from the public to the pri
vate sector. Moreover, the demarcation of the two sectors was increasingly 
blurred. Thus, minute computerised records established by credit-card 
companies on the basis of the cards, which allowed them to reconstruct the 
habits and preferences of their owners as well as to localise them, are, as 
experience shows, most helpful instruments for tax, or police, authorities. 
The same applies to the databases of insurance companies. The ability to 
retrace car movements may reduce the risk of theft but it also provides police 
authorities with a new, particularly efficient instrument. As to the databases 
of health insurers, their advantages for both the general policies and clearly 
individualised measures of the health and social security administration , as 
experience again illustrates, can be hardly underestimated.

Finally, the Directive provides, exactly as in the data protection laws of 
the Member States, rules for controllers operating normally within the 
boundaries of a specific territory. However, the preservation of a clearly 
territorial approach contrasts singularly with the evolution of technology. 
Internet symbolises a globalised information process and determines the 
conditions of the processing anew. Never before could so many people 
communicate so easily, and gain access to so much information so quickly. 
But also, never before have so many people left so many traces and been so 
closely observed. Where the surf through the virtual shopping centre substi - 
tutes the walk through a department store, fully transparent consumers 
replace anonymous potential clients. Universal communication free of all
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time and space barriers is, therefore, only one side of the coin: the other is an 
equally universal collection and retrieval of personal data. Hence, the virtual 
world has a very real aspect: a permanent enrichment and updating of the 
surfers’ data.

But, persistent as the need for rules restricting the processing is, the inad
equacy of the existing instruments cannot be neglected. If principles, such as 
the duty to avoid the use of personal data and thus to safeguard the 
anonymity of the data subject, or the obligation to restrict the processing to 
clearly specified purposes defined in advance, are to be upheld, the tradi
tional regulation mode must be reviewed and complemented. Instead of 
simply relying on purely normative concepts determining the controller’s 
obligations, data protection laws should instrumentalise and integrate the 
very technology that constitutes the object of their regulatory efforts. Legisla
tors must, therefore, quite alike in the case of environmental protection, 
request that technical means intended to implement elementary requirements 
for the efficient protection of the data subjects, such as, the preservation of 
their anonymity, a definitely restricted access to their data, or the authenticity 
and integrity of all the information relating to their person, are incorporated 
into both computer hardware and software. In other words, the future of data 
protection depends primarily on the ability to combine normative concepts 
with a privacy enhancing technology.35

In sum, the conditions to which the processing of personal data must be 
subjected can, apart from a few guiding principles, be indicated but not pre
cisely defined. Data protection is an open process whose course is essentially 
determined by the changes in technology and the specification of the process
ing context. Thus, the best that the Directive, like any other regulation, can 
offer is provisory answers to questions related to the use of personal data. 
Any attempt to dispute the temporary character of its provisions would not 
only contradict the experience with all existing regulations, but also the 
Directive’s premises. Both the European Union and its Member States must, 
according to the Recitals (paragraph 10), aspire to a ‘high level of protec
tion’. If this expectation is to be fulfilled, the provisional character of the 
regulation formulated by the Directive cannot be ignored. Indeed, the neces - 
sity of a constant improvement of the rules governing the use of personal 
data has to be openly accepted. Caught between the desire to implement and 
secure a binding common framework and the insight in the ephemeral 
character of the prospected regulation, the Commission chose to disregard

35 Cf, Registratiekamer, The Netherlands/Information and Privacy Commissioner, Ontario, 
Canada, Privacy Enhancing Technologies: The Path to Anonymity, vols 1 and 2 
(Registratiekamer, 1995); Reidenberg, ‘Rules on the Road for Global Electronic High
ways: Merging the Trade and Technical Paradigms’, 6 Harvard Journal o f Law & Tech - 
nology (1993) 287; J.A.G.M. van Dijk, De netwerkmaatschappij (1994) 240; Simitis, 
supra note 28, 301; Burkert, ‘Privacy-Enhancing Technologies: Typology, Critique, 
Vision’, in Agre and Rotenberg, supra note 22, 125.
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the dynamics of data protection. Thus, instead of perceiving the ‘high level 
of protection’ as an ongoing process, it was simply identified with the 
protection defined and prescribed by the Directive.

The Commission's view was heavily criticised during the deliberations of 
the Council. In the end, the need for a regulation open to improvements was 
recognised, though in a rather tortuous way. In a remark hidden in the 
Recitals (paragraph 9) and in the midst of considerations on the movement of 
personal data within the European Union, the Directive admits that the 
Member States' explicitly stressed duty to undertake every effort to improve 
the protection may, in the course of the Directive's implementation, lead to 
disparities impeding a free flow of data. Paradoxical as it may sound, an effi
cient regulation of the processing results in both harmony and disharmony. 
The quest for a regulation that secures the fundamental rights of the data 
subjects simultaneously both justifies and questions a harmonisation of the 
rules applicable to the use of personal data within the European Union. Thus, 
as necessary as the Directive appears, it is inevitably no more than a momen
tary reaction. If, therefore, a common framework is really to be achieved, the 
adoption of the Directive must be seen as the starting point of a continuous 
interactive regulatory process that, on the one hand, incites the Member 
States to develop further the protection of the data subjects and, on the other, 
permits the European Union to profit from their experiences in order to 
revise the common provisions. In other words, a successful harmonisation 
presupposes the readiness of the European Union to combine a critical 
review of both its own and the Member States' regulations with a constantly 
renewed initiative for better rules.

III. Scope

1. The interconnection between fundamental rights and rules on the process
ing of personal data determines their scope. The regulation must cover all 
processing. It is, therefore, of no importance whether the data are used by 
public authorities or private businesses. Accordingly, the Commission had, in 
its original 1990 proposals, attempted to secure the broadest possible appli
cation of the intended regulation by combining three different approaches. 
The Directive was to regulate processings that fell within the scope of Com
munity law. A Declaration of the Representatives of the Governments of the 
Member States meeting within the Council was to extend the Directive’s 
principles to all other processings in the public sector. Finally a Commission 
Resolution, to be joined by the other institutions of the Communities was to
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ensure the Directive’s demands would also be respected within every institu
tion and body of the European Communities.36

However, these three carefully put together elements fell apart. The 
Council refused to engage in any discussion that implied a restriction of the 
Member States' regulatory powers with regard to data processing by the 
national authorities. A mere clarification in the Recitals (paragraph 13) was, 
therefore, not regarded as sufficient. The initial definition of the Directive's 
scope was complemented by a new paragraph whose sole purpose is to 
confine the limits of its application unequivocally (Article 3 paragraph 2). Its 
first part consists of a rather conventional reminder. Activities not covered by 
Community law are explicitly exempted from the scope of the Directive. The 
range of this statement is illustrated by a reference to the European Union's 
two other ‘pillars’. The second part goes much further. It addresses the pro
cessing of personal data in a number of specific fields, including public secu
rity, defence, State security and the activities of the State in the area of crim
inal law, and excludes them ‘in all cases’ from an application of the Direc
tive. Hence, every attempt to subject these fields to the rules provided by the 
Directive must fail as long as its scope is not expressly amended.

The Member States were equally apprehensive of the consequences the 
Directive might have for the collection of data by techniques to which secu
rity services in particular attach special importance. Thus, during the deliber
ations of the Council the French government tried to persuade the other 
Member States to except the use of videocameras from the Directive. The 
reaction was by no means negative. Indeed, most Member States were ready 
to discuss a special regime for the processing of sound and image data. But 
in contrast to the French government and to the few Member States wholly 
supporting its initiative, the majority was not willing to accept a total exemp
tion of such data processing. As a result, a compromise was found that was 
inserted in the Recitals. It first stressed the essential importance for an infor
mation society of techniques enabling to process sound and image data and 
thus requested their inclusion in the Directive (paragraph 14). But, it then 
conceded that the Directive should not be applied whenever the processing 
is, as in the case of video surveillance, carried out for security purposes 
(paragraph 16). In theory, the compromise reiterates and details the already 
mentioned general rule contained in Article 3 paragraph 2. In practice, how
ever, the mention of ‘public security’ in paragraph 16 of the Recitals paves 
the way for a substantial expansion of Article 3 paragraph 2. As the experi
ences with video surveillance suggest, the use of videocameras can quickly 
and easily be qualified as a collection of data legitimated by ‘public inter
ests’, irrespective of whether the cameras have been installed by public 
authorities or private firms. And indeed, the French and the British govern-

36 COM(90) 314 final -  SYN 288.
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ments in particular based their quest for an exemption of the processing of 
sound and image data on the ‘public interest’ in order not to endanger the 
expanding surveillance of public and private spaces by videocameras.

Rather than secure a generally applicable restrictive approach, the Direc
tive therefore splits the protection of the data subjects. Principles legitimated 
by the European Union’s duty to respect fundamental rights apparently lose 
their binding force whenever public authorities intend to process personal 
data. The change of competence also modifies the conditions of processing. 
The Directive is, as far as the second and third ‘pillar’ are concerned, dis
placed by inter-governmental agreements. From a purely formal standpoint, 
this is a perfectly understandable reaction. The Directive’s rules are indeed 
irrelevant outside its scope. The question of whether the Member States are 
really entitled to abandon the principles adopted in the Directive once the 
domain of the two other pillars is entered, is nevertheless not senseless. The 
Directive embodies the Member States’ willingness to establish a Union 
based on fundamental rights and guided by the conviction that its regulatory 
acts should contribute to their implementation. Under these circumstances, 
the application of the Directive is not simply a matter of competence but, 
first and foremost, a question of consistency. If the commitment to funda
mental rights is to be taken seriously, the European Union cannot change its 
attitude with regard to fundamental rights at will. Rules, the purpose of 
which is to limit the use of personal data, must remain a binding precondition 
of their processing regardless of whether it falls under Community law or 
not.

In consequence, all that the Member States can do is to review and 
improve the protection of the data subjects, not least of all by adapting the 
processing principles to the particular processing context in a better way. 
Neither Article 3 paragraph 2 nor Titles V and VI of the Amsterdam Treaty 
justify a different conclusion. Indeed, public authorities were among the first 
addressees of rules restricting the use of personal data. In fact, data protec - 
tion was, as mentioned, originally regarded as a regulation that was mainly, 
if not exclusively, intended to prevent the growing manipulation of the citi
zens by the State through its virtually unlimited computerised processing of 
their data. Hence, although the Directive may primarily concern the process
ing of personal data by private firms and individuals, its rules also reflect 
principles well known to the Member States, and intended to cover the public 
as well as the private sector.

In sum, the Commission’s efforts to extend the application of the Direc
tive were fully justified by both the direct link between the rules restricting 
the processing and the implementation of fundamental rights and the history 
of data protection. Rather than retreating in superfluous competence debates, 
the Council should have supported the Commission’s attempt to secure a 
comprehensive approach. Moreover, the Commission’s much criticised pro-
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posals certainly did not hinder the Member States from adopting a similar 
resolution on their own initiative and thus complementing the Directive. 
Instead, the Member States seem to regard the limited range of the Directive 
as a welcome opportunity to subject data processing that does not fall under 
Community Law to decidedly more lenient rules. The Directive and inter
governmental agreements do not therefore converge but, on the contrary, 
increasingly drift apart. As the example of the Europol-Treaty shows, the 
Member States are neither willing to guarantee data subjects the rights 
considered by the Directive as absolutely essential, nor to secure a compre
hensive and independent control of the processing, in accordance with the 
Directive. To deny the data subjects the only adequate judicial remedy, an 
appeal to the European Court of Justice, is a no less serious infringement of 
elementary protection than the assumption that the same persons that deter
mine which data can lawfully be processed also decide whether complaints 
by the data subjects regarding the use of their data are justified.37 The 
common standards set by the Directive are thus substituted by equally 
common rules but with an obvious different approach. While data processing 
within the range of the first ‘pillar’ has to be guided by the duty to respect 
and safeguard the fundamental rights of the data subjects, their protection is 
reduced in the second and third pillar to a questionable minimum.

2. The Directive’s objective is to establish a common framework for the pro
cessing of personal data in the Member States. However, from the earliest 
attempts to regulate the use of personal data, it was clear that progressive 
computerisation also furthers an internationalisation of processing. 
Computers first, and Internet later, delocalised the processing. The data can 
be stored anywhere and transmitted anywhere. Thus, the technology satisfies 
the needs of an increasingly globalised information process. Neither simple 
transmissions, such as hotel-bookings, car-rentals or payments by bank trans
fer, nor more complicated operations, such as the centralised processing of 
the customer-data of a multinational bank, can be accomplished without tran
scending national frontiers.

But while data may travel freely, processing standards are unavoidably 
confined to a specific national territory. Member States such as Austria, 
Germany or Sweden, had already realised in the seventies that they could 
hardly expect data controllers to comply with a series of binding demands 
and, at the same time, ignore these very requirements whenever the data were 
transmitted to addressees situated in a foreign state. Not only would double 
standards inevitably affect the credibility of their regulatory aspirations they

37 Cf, Frowein and Krisch, ‘Der Rechtsschutz gegen Europol’, 53 Juristenzeitung { 1998) 
589; Petri, ‘Die Verwirklichung des “Rechtsstaats”prinzips bei Europol’, 81 Kritische 
Vierteljahressschrift fur Gesetzgebung und Rechtswissenschaft (1998) 446, 452.
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would also favour, if not incite, attempts to bypass national provisions by 
relocating the processing. Thus, despite the unquestionable differences 
between the various national laws, both legislators and the authorities 
entrusted with the control of the processing determined the lawfulness of a 
transfer on the basis of the same rule: it is only allowed if ‘equivalent’ rules 
exist in the addressee’s country.38

The rather imprecise term has two advantages. First, it makes clear that 
the core of the demand is efficient protection and secondly, it acknowledges 
that the protection can definitely be achieved in different ways. Moreover, 
the equivalence does not presuppose a regulation covering every type of pro
cessing of personal data. Indeed, all that matters is whether there are rules 
that apply to a particular processing operation.39 For precisely this reason, 
the supervisory authorities in the Member States opposed transfers to Great 
Britain or the Netherlands while neither of these countries had data protec
tion laws, but never resisted transfers to Norway.40 As to countries like 
Canada, which for a considerable time had, at least partially, no comprehen
sive data protection law,41 transmissions were accepted as long as the data 
were to be used by controllers in sectors covered by mandatory rules which 
delimited the processing and guaranteed the rights of the data subjects.

The Directive moves along the same lines. Article 25 paragraph 1 asks, 
however, for an ‘adequate’ and not for an ‘equivalent’ level of protection. 
The change of terms facilitates, in both the Commission’s and the Council’s 
view, the achievement of two purposes. It helps to dispel better the misgiv
ings that the Directive attempts to impose its own regulatory model on third 
countries. But it also underscores that the processing in these countries 
should be approached in a most flexible way. In consequence, the adequacy 
must be judged by criteria as varied as statutes, court decisions or profes
sional rules (Article 26 paragraph 2). Furthermore, a transmission may be 
authorised by a Member State even if there is no adequate protection in the 
addressee’s country, on condition that the controller provides satisfactory 
safeguards, an expectation which can also be fulfilled by contractual clauses 
(Article 26 paragraph 2).

However, important as both aims are, neither of them affects the Direc
tive’s primary goal: to ensure that data transmitted from within the European

38 Cf, Ellger, supra note 9, 403; Nugter, supra note 9, 181; Simitis, in Kommentar supra 
note 2, para. 1 note 84 etseq.; Schwartz, ‘European Data Protection Law and Restrictions 
on International Data Flows’, 80 Iowa Law Review (1995) 471.

39 Cf, Simitis, in Kommmentar supra note 2, para. 1 note 88 etseq/, but also P.M. Schwartz 
and J.R. Reidenberg, Data Privacy Law (1996) 24, 381.

40 Cf, Bing, ‘Data Protection Regulatory System’, in D. Campbell and J. Fisher, Data 
Transmission and Privacy (1994) 395.

41 Cf, D. Flaherty, Protecting Privacy in Surveillance (1989) 243; Comeau and Ouimet, 
‘Freedom of Information and Privacy: Quebec’s Innovative Role in North America’, 80 
Iowa Law Review ( 1995) 651.
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Union to addressees located outside its borders are not processed in a way 
that is incompatible with the fundamental rights of the data subjects. The 
readiness to adopt a flexible approach should, therefore, not be misunder
stood as willingness to put all possible means of regulation on the same level. 
Priority is clearly accorded to a mandatory statutory regulation, not least 
because of the experiences inside and outside the European Union. Irrespec
tive of whether attention focuses on a deliberate restriction of the use of 
personal data, the transparency of the processing or both continuous and 
efficient control, it was the legislators’ intervention that laid the foundations 
for rules that recognise and implement the rights of the data subjects. This is 
why the Directive (Article 27) reduced, as mentioned, the role of self-regula
tion to a complementary function, though it never denied its relevance. 
Hence, there is no choice between a mere self-regulation and mandatory 
rules. As long as these expectations are not fulfilled, the protection of data 
subjects is seriously imperilled. The addressees of the data are virtually free 
not only to determine the rights of the data subjects but also to adapt the rules 
governing the processing to their interests. Moreover, the access of third par
ties cannot be reliably limited, and nor can a both comprehensive and inde
pendent control really be established. Adequacy depends, therefore, primar
ily on the existence of a binding frame. Its form and its elements may vary, 
but its mandatory effect must, nonetheless, be clear.

All in all, the Directive demands no more than the Member States had 
already asked for: a functionally equivalent regulation. And, as in the case of 
the Member States, the restriction of the processing to data relevant to a 
specified purpose, the transparency of the processing, the rights of the data 
subjects, a control by an independent authority and clearly limitative 
conditions for transborder transfers are the criteria that have to be met. As 
flexible as the approach may be, concessions end where a regulation lacks 
precisely those elements that guarantee the fundamental rights of the data 
subjects. Some of the Member States did not simply transpose Articles 25 
and 26 into their national laws but tried to delimit adequacy further. Thus, 
the 1999 Austrian draft explicitly refers to the principles mentioned in 
Article 6 paragraph 1 and in addition demands measures which guarantee 
their implementation (Section 12 paragraph 2). Similarly, the 1997 Greek 
Data Protection law provides that transmissions to third countries are subject 
to the permission of the supervisory authority (Article 9 paragraph 1). In 
deciding, the authority must take into account the criteria indicated in Article 
25 paragraph 2 of the Directive. As a result, self-regulation can at best be 
considered in connection with these criteria. Thus, both laws confirm that 
neither the Member States nor the Commission are free to determine the 
‘adequacy’. Under all circumstances and in all cases, they must make sure 
that the fundamental rights of the data subjects are secured.
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Attractive as a standard ‘functional equivalence’ is, its implementation 
raises both difficult and sensitive questions. The evaluation of a foreign law 
is a particularly demanding task. It presupposes the willingness and the 
capacity to understand the background, range and interplay of its regulatory 
mechanisms. The temptation to formalise the analysis of the law in question 
is, under these circumstances, widespread. As a result, the attention seems to 
focus nearly exclusively on the existence of provisions explicitly dealing 
with the processing of personal data. Moreover, nothing is apparently as 
urgent or as appealing as the establishment of a white-list that would spare 
all further reflections. But compilations of laws and provisions are no 
conclusive proof of protection. Thus, the simple fact that certain States have, 
for instance, ratified nearly all the Conventions of the International Labour 
Office, does not yet say anything about the actual employment conditions in 
these countries. Besides, there are sufficient examples of data protection laws 
that either consist of just a few extremely abstract provisions, or exempt 
entire processing areas from their scope. However, any attempt to transcend 
a purely formal approach in favour of a truly substantial examination of the 
law concerned risks overburdening the implementation of the ‘functional 
equivalence’. It can quickly turn into the kind of preceptorial attitude the 
Member States would never have tolerated with regard to their own laws. 
What is really needed is an application that keeps the balance between a 
mere formal and an even tendentially preceptorial approach, if the chance of 
securing both the protection of the data subjects and the respect for foreign 
laws is to be preserved.

The number of third countries that have rules which specifically address 
the processing of personal data is, however, still limited. Thus, regulations 
satisfying the standards of Article 25 will not always be found. Article 26 
paragraph 2 shifts the accent to the controllers. As long as they are able to 
provide ‘adequate safeguards’ a transfer can take place even if there is no 
adequate level of protection in the addressee’s country. It is in this and only 
in this context that contractual clauses gain a particular importance. They are 
the potential substitute for the lack of mandatory rules and must fully comply 
with the Directive’s requirements for the efficient protection of the data 
subjects. Consequently, model clauses, such as those developed by the Inter
national Chamber of Commerce, state that ‘Data Importers’ should observe 
the rules applicable to the processing in the Member State in which the ‘Data 
Exporter’ is established. Thus, the Directive is integrated into the contract in 
the particular form it was given by a specific Member State. As far as the 
processing is concerned, the indirect incorporation subjects the contract to a 
clearly determined law and ensures that sectoral provisions, such as rules on 
the use of employee data, have also to be followed. In this way, the protec
tion of the data subjects is amplified.
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Nevertheless, contractual regulations have disadvantages that cannot be 
disregarded. References to a particular law are certainly helpful, but not suf
ficient. If protection is really to be secured, abstract principles such as those 
contained in both the Directive and the laws of the Member States must be 
explicated and adapted to the contractual context, particularly when, as in the 
case of transmissions to third countries, the addressee is not subject to restric
tions which are characteristic to data protection laws. The duty to process 
personal data only for clearly specified purposes is a typical example of the 
need to clarify the repercussions for ‘importers’. The transmission does not 
legitimate them to determine the purposes anew. They must adhere to the 
aims of the original collection. The range of the processing is, in conse
quence, confined. The limits are set at a stage prior to the transfer of the data. 
Changes, as a rule, presuppose the consent of the data subjects. The chances 
of the data subjects being able to follow the processing of their data essen
tially depends, in this case and in similar cases, on a reliable knowledge of 
the purposes they are to be used for. Consequently, the usual abstract 
contractual references cannot provide ‘adequate safeguards’ to the equally 
abstract terms in the existing regulations. ‘Importers’ must only be allowed 
to process personal data for ends which are already unequivocally defined 
and which are, for this very reason, not accessible to an interpretation which, 
in the end, may lead to a redefinition of the legitimate uses.

Moreover, at best, contractual arrangements partially restrict the access of 
third parties to the data. In contrast to data protection laws, contractual 
clauses, especially, cannot interfere with the rights of public authorities by 
referring to the law governing the activities of the controller. Neither the 
origin of the data nor the intentions of the parties can hinder public authori
ties in the addressee's country from demanding access whenever their law 
entitles them to ask for particular information.

Furthermore, contractual agreements cannot replace the control of an 
independent authority. They may impose specific monitoring duties on the 
controller and submit the processing by the ‘importer’ to an audit. Nonethe
less, both the controller and the addressee are primarily parties to the contract 
and will therefore view the processing, first and foremost, as a means to fulfil 
the expectations that led them to agree on a transfer of personal data. The 
competence of the authority supervising the controller may, of course, as the 
Citibank agreement illustrates,42 be extended to the ‘importer’. But whether 
this really can be achieved depends wholly on the willingness of the 
addressee's country to tolerate the monitoring activities of a foreign author
ity. Third countries are, however, seldom, if at all, inclined to share the atti
tude of the Governor of North Dakota. It is hence not surprising, that the 
Citibank agreement is still absolutely exceptional. Besides, the transfer was

42 Cf, Berliner Datenschutzbeauftragter, Jahresbericht 1995 (1995) 20.
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de facto an internal transmission. Citibank wanted to concentrate the 
processing of customer data kept by affiliated companies located in various 
countries in its North Dakota facilities. Similarly, other banks had, in the 
past, tried to centralise the processing, but failed usually because of the 
opposition of the authorities controlling the banking sector. In each of these 
cases no, stricto sensu, third parties were involved. On the contrary, the data 
were intended to remain within the same enterprise. The extension of the 
control competence to a third country was, therefore, in view of its limited 
range, easier to accept. All in all, the chances of accords, such as the Citibank 
agreement, being repeated, are definitely small and are ultimately restricted 
to multinational firms.

Finally, contractual agreements can, at least not generally, secure 
compensation for damages resulting from the processing of the data by 
‘importers’, in common law countries, direct liability collides with the bind
ing principles of the law of contracts. Clauses that provide for an indemnity 
for violations of contractual obligations to be paid by the ‘importer’ to the 
‘exporter’ and entitle data subjects to seek redress for their damages from the 
‘exporter’ are no real alternative. Data subjects are still burdened with the 
risks of both the formulation and interpretation of an agreement that they 
have no influence upon. The mere fact that an indemnity is due, does not 
necessarily incite the ‘exporter’ to cover the data subject's damages fully. On 
the contrary, ‘exporters’ will try to reduce their payments to the amount they 
can expect to receive from the ‘importers’ and will, therefore, tend, as a rule, 
to take up their arguments and objections.

However, the range of Article 26 should not be overestimated. The archi - 
tecture of the Directive is rather misleading. First, in Article 27, it deals with 
the exceptions and addresses only after dealing, in Article 26 under sections 
a, b, and c, with the normal transfer cases. Neither the booking of a hotel 
room, nor the hiring of a car, nor the placement of an order for certain goods 
in a third country are ‘exceptional’ acts that, in the terms of the Directive, 
justify a ‘derogation’ from the generally applicable rules, but are, on the 
contrary, everyday transactions which inevitably imply the transmission of a 
number of undoubtedly personal data. Consequently, none of these cases had 
ever given rise to particular questions. It had always been clear that, in 
demanding a specific service, the person concerned had also agreed that the 
data needed for its performance had to be transferred. Hence, the discussion 
on the transmission focused, more or less entirely, on the duty of travel agen
cies, car rental agencies and banks to draw to the attention of the data sub
jects the risks that the processing of their data in a third country might entail.

What, therefore, is essentially left for the application of Article 26 are the 
secondary uses. The processing of personal data by marketing firms is prob
ably the most obvious example for such uses. Irrespective of whether the 
data were originally gathered in another context, or are directly collected by
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a marketing firm, the range of the processing blurs. The specific addressee of 
information provided by the data subject is substituted by an indefinite, 
constantly varying number of interested parties. The marketing firm groups 
and regroups the data according to their expressed or potential expectations. 
Secondary uses do, however, already collide with one of the Directive's lead
ing principles: the duty to restrict the processing to both a specified and an 
explicit purpose (Article 6 paragraph 1 Section b). The Directive wants the 
data subjects to be able to know the uses of their data at all times and hence 
sees a limit in the openly declared primary purpose, which, as a rule, has to 
be strictly observed. Transfers to third countries underscore and increase the 
dangers resulting from secondary uses. The data subjects not only risk losing 
all chance of tracing the uses of their data but are also exposed to data pro
cessing that has not necessarily to be subjected to the rules guaranteeing their 
interests and rights. It is here, therefore, that Article 26 is of eminent practi
cal importance. To the extent that a transfer for secondary uses may actually 
be accepted, an adequate level of protection is the very least that has to be 
demanded in order to control and confine the consequences of virtually limit
less processing. Thus, secondary uses illustrate and affirm that the flexibility 
intended by rules such as those contained in Article 26 has its limits. The 
willingness to accept that the ways and means chosen for the implementation 
of efficient protection may vary, does not amount to a readiness to undercut 
the quest to secure a means of processing which respects the fundamental 
rights of data subjects.

3. The Directive applies to all information concerning an identified or identi
fiable person (Article 2 Section a). Accordingly, it rejects all attempts to 
define its range by pointing to a particular category of personal data. 
Whether the data are ‘trivial’, ‘unusual’, ‘sensitive’, ‘generally accessible’ or 
‘secret’ is absolutely irrelevant. In all cases, the processing of the data must 
comply with the conditions determined by the Directive. No private or public 
body can, therefore, claim to be exempted from the duty to observe the 
Directive's requirements by insisting on the ‘insignificance’ of the data pro
cessed. The demands may differ, as the accentuated protection of ‘sensitive’ 
data (Article 8), the definitely lower access or conservation barriers for data 
used for statistical or research purposes (Article 6 paragraph 1 Section b, e), 
and the limitation of the data subject's rights in order to safeguard ‘public 
security’ (Article 13 paragraph 1 Section c), demonstrate. Controllers are 
nevertheless not generally given the power to decide on how the data are 
processed. They are only entitled not to apply certain clearly indicated rules 
of the Directive. In sum, once personal data are at stake, controllers have no 
choice. They must conform to a procedure defined by the Directive.
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4. The Directive is equally clear with respect to the means chosen for the 
processing. Once more, the mere fact that personal data are processed is suf
ficient. The controllers may thus be perfectly free to determine whether they 
want to resort to fully or partially automated processing, or to purely manual 
processing. They nonetheless must operate within a frame established by the 
Directive (Article 3 paragraph 1). Data protection is, in other words, not a 
mere corollary of an automated processing. It may historically have been a 
reaction to the expanding use of computers, as the example of the very first 
laws, the 1970 Hesse Data Protection Act and the 1973 Swedish Data Act, as 
well as of the 1981 Convention of the Council of Europe, illustrates. But 
both the belief that manual processing is inherently innocuous and the 
assumption that manual and automated ways can be clearly separated have 
long proven wrong. In fact, manual and automated processing have increas
ingly developed into deliberately combined, complementary elements of 
information procedures. Personnel and police information systems are only 
two out of many examples of the predominance of an integrative approach.

However, the Directive does not really treat manual and automated pro - 
cessing in exactly the same way. While all wholly or partly automated pro
cessing is subject to its rules, manual processing must only comply with its 
demands as long as the data are entered into a filing system (Article 3 para
graph 1). Thus, the Directive seems to share the selective approach favoured 
by the German laws. As in their case, the Tiling system’ appears to be the 
keyword of data protection. It sets up a minimum of organisational structure 
without which an application of data protection rules is deemed to be super
fluous if not counterproductive. But while the Commission, in its attempt to 
combine as many crucial elements of the national laws as possible, deliber
ately chose, from its earliest drafts onwards, to include one of the undoubt
edly most characteristic components of German law, it no less intentionally 
avoided adopting the clearly restrictive attitude of the German legislators. 
For them, the filing system was primarily a means that permitted both the 
affirmation and the restriction of the extension of data protection to manual 
processing. Indeed, the higher the expectations that a filing system must meet 
in order to answer the demands of a truly structured set of personal data, the 
lesser the impact of the rules aiming at the protection of data subjects on 
manual operations. It is no wonder, therefore, that the controversies over the 
interpretation of the German laws were for a long time dominated by inter
minable debates on the amount of criteria a filing system must fulfil.43

Not in the least because of these experiences, the Commission first and 
the Council later simply chose to bypass all such discussions. The Directive 
leaves it to the Member States to define the criteria {Recitals paragraph 27) 
and for the rest contents itself to demand that they should facilitate the access

43 Cf, esp. Dammann, in Kommentar supra note 2, para. 3 note 60 etseq.
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to the data (Recitals paragraph 15). However, since neither its text (Articles 2 
Section c, and 3 paragraph 1) nor the Recitals (paragraph 27) contain the 
slightest indication on their number, it is safe to conclude that a single crite
rion must suffice.44 This is all the more so given that the interpretation cor
responds best to the Directive’s intention not to link the protection to a par
ticular technique or to secure the data subjects’ fundamental rights by a thor
ough and extensive restriction of the use of personal data (Recitals para
graphs 1, 9, 10, 27). In what is probably the most contested example of an 
implementation of rules confining processing, files and sets of files, once 
they have been structured, for example, by the names of the persons 
concerned, must, therefore, be kept and used in accordance with the expecta
tions of the Directive.45

But the Commission also knew that an expansion of the Directive’s scope 
could have negative consequences for both its applicability and credibility. 
As convincing as an extension to all processing conducted by public authori
ties appears, a similar reaction with regard to the private sector would defi
nitely be detrimental. To apply the Directive to every collection of personal 
data by private persons would, for instance, imply that manual notebooks or 
electronic organisers, not to mention diaries, should also comply with its 
demands, originating from the duty to register only data needed for a specific 
purpose to the data subject’s right of access. Under these circumstances, the 
protection of data subjects risks turning into a potentially unlimited intrusion 
into the privacy of those who process the data.

The Directive, therefore, adhered to a regulation already adopted, for 
example, by the 1984 British (Section 32 paragraph 1) as well as by the 1988 
Dutch Data Protection Act (Section 2 paragraph 1 Section a), and excluded 
its application whenever natural persons process personal data for purely 
personal or household activities (Article 3 paragraph 2). But the borders are 
difficult to draw. There are certainly no problems as long as the data used are 
solely related to the author of the diary or the bearer of the organiser. Regis
tering the habits of neighbours, colleagues or friends may, easily, at least 
from a certain volume on, merge in an activity that can hardly be still quali
fied as merely personal. The Directive’s intention is nonetheless clear. Once 
processing has a distinctly personal character, the Directive’s claim to be 
observed lapses. It can, in other words, only be upheld where ‘professional’ 
purposes dominate.

44 Cf, Simitis and Dammann, supra note 20, Introduction note 20, Article 2 note 8; 3 note 5.
45 Ibid. , Introduction note 21; Article 2 note 8.
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IV. Principles

The Directive rests on five principles: the perception of the processing of 
personal data as a clearly exceptional activity; a strictly purpose-bound pro
cessing; a participation of the data subjects; the transparency of the process
ing; and its comprehensive and continuous control.

1. The Directive does no more than the data protection laws of the 
Member States and, contrary to an often expressed assertion, does not pro
hibit the use of personal data. It only clarifies that personal data are not a 
freely accessible information source. Their use is, regardless of who is inter
ested in the data and what the motives are, bound to a preliminary condition. 
As long as the information sought can be obtained through other definitely 
depersonalised data, the access to personalised information is banned. Poten
tial controllers of personal data are, in other words, under the obligation to 
request and exploit alternative information means. Thus, the processing of 
personal data is the use of otherwise non-obtainable information and is, 
therefore, always the second step.

Hence, the Directive is more than a mere instruction regarding how to 
handle personal data. Its provisions must be read and understood throughout 
against the background of the responsibility to abstain as much as possible 
from using personal data, an obligation that, however, has not been formu
lated explicitly. Instead, the Commission and the Council relied, like most 
legislators, on an adequate interpretation of their express intention to restrict 
the processing. In fact, the duty to minimise the use of personalised informa
tion was only written into the laws after Internet affirmed the not only un
broken but also accelerated growth of their processing. Provisions, such as 
Section 3 paragraph 4 of the 1998 German Law on Teleservices and Data 
Protection are, nevertheless, a late confirmation of a principle already devel
oped in the earliest days of data protection.46

2. The Directive’s aim to delimit and restrict the processing of personal data 
is probably best demonstrated by the confinement of their use to both a spec
ified and explicit purpose (Article 6 paragraph 1 Section b). Potential 
controllers of the data must thus overcome an additional barrier before gain
ing access to the data. It is, in other words, not enough to establish that the 
information they are interested in can only be obtained through personal data. 
They have also to determine clearly the purpose for which the data are 
needed. The consequence is threefold. The disclosure secures, first, the 
degree of transparency necessary to assess correctly the lawfulness of the 
intended processing and to estimate its range reliably. Data subjects are thus 
given the chance to know in good time that their data are being considered in

46 Cf, Simitis, supra note 28, 309; idem, supra note 32,2475.
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connection with a particular processing operation and therefore also have the 
chance of inhibiting the access to their data whenever they disagree with 
their use. But even where, as in the case of public authorities, the access does 
not, as a rule, depend on the data subject’s consent, the indication of the pur
pose plays a crucial role. It permits the checking of whether the authority is 
acting within its powers.

Secondly, the obligation to connect the processing to a particular purpose 
predetermines the selection of the data and confines their use. Since the point 
of reference is not the data subject but the purpose, the choice is definitely 
limited. Potential controllers can only gather data relevant for the purpose 
they have named (Article 6 paragraph 1 Section c) and must, moreover, 
restrict themselves to those actually needed, or, in the words of the Directive 
(Article 6 paragraph 1 Section c), avoid an ‘excessive’ collection. Controllers 
are, furthermore, free to use the data as often as they want, but solely within 
the context of the purpose they were collected for. However, as central as 
this expectation is, it cannot always be fulfilled. Employees, for instance, 
often tend to spend a large part of their professional career with one 
employer. As a result, more data and different data will, due to the changing 
conditions of work, be needed over the years. The original reference to 
‘employment’ as the purpose justifying the processing can, therefore, hardly 
cover all subsequent collections and uses. But as reasonable as it seems, 
under these circumstances, to interpret ‘employment’ in a rather broad way, 
the loss of precision puts the employee’s protection at risk. The less distinct 
the exact meaning is, the more, therefore, the lack of clarity must be compen
sated by rules with regard to specific uses of employment data inside and 
outside the employer’s sphere.47 However, none of these difficulties affects 
the limit drawn by the Directive: even if the data gathered at whatever stage 
of, for instance, a contractual relationship with the data subject, provide 
information that could be used for other purposes, variations are excluded. 
Finally, the aim of the collection also determines how long the data may be 
conserved. As soon as the purpose justifying the processing has been 
achieved, the data must be erased (Article 6 paragraph 1 Section e). In 
consequence, possible future vacancies do not entitle employers to preserve 
data concerning applicants once the selection process has been completed. In 
sum, controllers have to stay on the information path they determined by 
defining the purpose of their interest in the data.

Thirdly, a change of controllers does not modify the range of the process
ing. The initial aim remains binding. Transmissions may be a perfectly law
ful part of the processing. However, they do not empower the addressee to 
review the already fixed limits of the data use. The Directive (Article 6 
paragraph 1 Section b) seems to be more lenient. Instead of directly commit-

47 Cf, IlO Code of Practice, supra note 27, Commentary para. 5.1.
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ting the addressees to the original purpose, it only requires that their process
ing activities should not be ‘incompatible’ with this purpose. The admittedly 
vague term was chosen in the hope of responding better to cases in which the 
transfer was demanded by the addressees. Their interests are not necessarily 
identical with those that motivated the transmitter to collect the data. The 
Directive attempts, therefore, to broaden the scope of the processing in order 
to facilitate transmissions. However, the initial purpose still sets the limits. 
Addressees are only permitted to vary within a frame clearly defined by this 
purpose. Data provided for the fulfilment of a specific contractual 
arrangement cannot, therefore, be processed for marketing purposes, 
irrespective of whether the transmitter wants to exploit systematically the 
information capital accumulated through his customer’s data or whether the 
addressee intends to buy or lease them. The data subjects are thus not 
burdened with the risk of a change of controllers. The use of their data is 
subject to a proviso that shields them from the dangers of a transfer.

3. The Directive attaches paramount importance to the data subjects' partici
pation. It is their data that are involved and their fundamental rights that are 
challenged. In the Directive's view, it must, therefore, also be their privilege 
to decide whether and under what conditions their data can be used. Accord
ingly, the lawfulness of the processing depends, first and foremost, on their 
consent (Article 7 Section a). However, the Directive acknowledges that the 
consent cannot be the only way to get access to the data. But there is a sub
stantial difference between the readiness of the data subjects to accept a use 
of his or her data and all other opportunities of access. The latter are explic
itly reduced to a few cases enumerated by the Directive (Article 7 Section b 
to f). Consequently, the potential controller is obliged to explain why the 
wish to process certain data is, for instance, justified by a specific contractual 
relationship with the data subject, a particular legal duty, or the need to per
form a task carried out in the public interest.

Both the Commission and the Council were well aware of the ambiva
lence of rules that rely so heavily upon consent. Indeed, a regulation aiming 
at protection against the repercussions of the processing of personal data 
cannot indeed ignore the experiences with consumer or employment 
contracts. Consent again risks turning into pure fiction.48 Nevertheless, 
neither the Commission nor the Council were ready to question the domina
tion of consent. Instead, they attempted to define the consent in a way that 
would, at least, offer data subjects better chances of restricting processing in 
accordance with their expectations. But contrary to laws such as the German

48 Cf, S. Simitis, supra note 26.
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Data Protection Acts,49 the Directive, with the exception of the use of sensi
tive data (Article 8 paragraph 2 Section a), requires neither a written nor an 
express agreement. All it asks for, is an ‘unambiguous’ consent. Hence, far 
from securing the influence of data subjects in the processing of their data, 
the Directive contents itself with a wording bare of all reliable criteria and 
open to endless controversies over the correct interpretation of the individual 
data subject’s reactions.

The Directive insists on the participation of data subjects even where 
their consent is not needed. Their permission is, however, substituted by a 
right to object (Article 14). Thus, data subjects are still, though only in a few 
expressly indicated cases, in a position to block the use of their data. Their 
objection supersedes the otherwise absolutely lawful intention of the 
controller to process a series of clearly personal informations. Thus, data 
subjects can (Article 14 Section a) oppose processing operated in connection 
with tasks performed in the public interest, or related to the exercise of offi
cial authority (Article 7 Section e). The same applies to processing triggered 
by the legitimate interests of the controller, or third parties (Article 7 Section 
f). Consequently, data subjects must not simply endure the risks entailed by 
the extremely vague wording of provisions justifying access to their data. 
Indeed, it is ultimately up to them to decide whether the processing can take 
place, on condition, however, that they can give a compelling legitimate 
ground. The Directive should, strictly speaking, have treated all similar cases 
mentioned in Article 7 in precisely the same way. However, the Council and 
the Commission preferred to adopt a middle course. The Member States were 
openly incited to expand the range of the data subject’s right to object.

Besides, data subjects can oppose the use of their data for direct market
ing purposes (Article 14 Section b). In other words, they have the chance to 
prevent a commercialisation of information related to their person. A particu
lar justification is not needed. The mere refusal by the data subject thus 
forces the controller to abstain from the processing. However, it should also 
be clear that the intention to use personal data for marketing ends will not, in 
most cases, be covered by the aims for which they were collected. Accord
ingly, a change of purpose can only occur if the data subjects consent. As 
long as they have not agreed, the processing remains unlawful. Thus, the 
controller must not only abstain from all future uses but in addition must 
abstain from carrying out on his own the necessary corrections of his infor
mation system. Moreover, the data subjects are entitled to demand an erasure 
of their data to the extent that they have been processed for marketing pur
poses (Article 12 Section b).

49 Cf, for instance, Sect. 4 para. 2 of the 1990 Federal (Simitis, Dammann, Körner, supra 
note 2, D) and Sect. 7 para. 2 of the 1986 Hesse Data Protection Act {ibid., D-HE).
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There is, finally, one more case in which the Directive, without clearly 
saying so, acknowledges a right to object. According to Article 15, no one 
should, in principle, be subjected to decisions relying entirely on an auto
mated processing of personal data. The Directive does certainly not intend to 
exclude all automated decisions, as the exceptions in Article 15 paragraph 2 
alone show. What it wants, is not to expose the data subjects unconditionally 
to the risks of a decision resulting from a completely automated information 
retrieval which, as a rule, detaches the data from their specific collection 
context and thus disregards its importance. Computers may, for instance, 
quickly and correctly indicate those employees who top the absentees’ list. 
Only the individual employee’s file can, however, provide the knowledge 
necessary to determine whether the absences do, indeed, justify a dismissal. 
Computer lists are, therefore, contrary to a long defended assumption, not 
ideal proof of the objectivity of the employer’s choice in dismissal cases. For 
exactly this reason, some of the Data Protection Acts explicitly restricted a 
purely automated processing of certain particularly sensitive employee 
data.50 And it is on precisely the same grounds that the Directive insists on 
the participation of the data subjects. They are once more given the right to 
interfere directly and to object whenever decisions concerning, for example, 
their creditworthiness, reliability or conduct are to be taken solely on the 
basis of automated processing of their data.

The data subjects’ right to determine the conditions of access to data 
related to them is completed by rights whose purpose is to permit the persons 
concerned to follow and correct the processing. Thus, they are entitled to 
demand and obtain information on the data used, the aims of the processing 
and the addressees of transmissions (Article 12 Section a). The right to know 
risks, however, as experience in the Member States has time and again 
shown,51 to remain a purely academic exercise unless at least three observa
tions are taken into account. Firstly, data subjects are not willing to engage in 
an often time-consuming and costly information process when they do not 
have the slightest hint who processes which data. Accordingly, their readi
ness to confront a particular with a demand of access depends, to a decisive 
extent, on a minimum of knowledge which allows them to assess the impor
tance of such a step. Under these circumstances, the only adequate reaction 
would be to establish the duty on the part of the controller to inform the data 
subjects regularly on the reasons and the context of the uses of their data. 
The Directive chose, however, to follow the example of most data protection 
laws. Hence, the initiative still lies with the data subjects (Article 12 Section

50 Cf, for example, Sect. 34 para. 2 of the 1986 Hesse (supra note 49), and Sect. 24 para. 4 
of the 1993 Lower Saxony Data Protection Act (Simitis, Dammann, Körner, supra note 2, 
D-ND). Cf,also ILO Code o f Practice, supra note 27, Commentary para. 8.2.

51 Cf, Simitis, supra note 32,2476.
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a). Whether and when information has to be disclosed is, with a few excep
tions, entirely up to them.

Secondly, if the information by the controller is to fulfil its functions, 
data subjects must be able to understand both its content and range. Contrary, 
therefore, to nearly all other regulations the Directive (Article 12 Section a) 
asks for a communication that indicates the data as well as their sources in an 
intelligible form. Moreover, the controller should also disclose the logic 
involved in automatic processing. Thus, the Directive replaces the usual 
static understanding of the processing with a dynamic perception. The data 
are seen as part of an ongoing process whose implications can only be 
correctly estimated if its structural elements are known.52 Scoring systems, 
such as those employed to determine the creditworthiness of certain persons, 
illustrate and underline the importance of the Directive’s demand.

Thirdly, the value of the right of access depends ultimately on possible 
exceptions. Restrictions can certainly not be avoided. Criminal investigations 
are, for instance, hardly compatible with the access of the persons concerned 
to their data. But the Directive does not stop at the usual, already far too 
long, list of exceptions. On the contrary, it cumulates and enlarges them 
(Article 13 paragraph 1). The result is a regulation marked by a considerable 
number of highly abstract terms. ‘National’ and ‘public security’, ‘important 
economic or financial interests’ of the Member States and the European 
Union, ‘monitoring functions’ of official authorities, and the ‘prevention, 
investigation, detection and prosecution’ of criminal offences make it nearly 
impossible to discern the limits of the controller’s information duty reliably, 
and offer more than sufficient opportunities to limit the chances of access 
substantially. Besides, the Directive neither demands that the data should be 
communicated as soon as a denial of access can no longer be justified, nor 
does it clarify whether or to what extent denials must be compensated by the 
right to appeal to the controlling authority and its intervention.

The access paves the way for a review of the processing. Thus the Direc
tive completes the right to know with a series of additional rights designed to 
eliminate distorting factors and to restore the accuracy of the processing. 
Rectification, erasure and blocking (Article 12 Section b) are the primary 
means. They are complemented by the controller’s duty to notify third par
ties, to whom the data have been transmitted, of the necessary corrections 
(Article 12 Section c).

Finally, the Directive explicitly acknowledges the data subject’s right to a 
judicial remedy (Article 22). It also provides that damages due to an 
infringement of the rules governing the processing of personal data must be

52 Cf, also The Data Protection Registrar, Our Answers, Consultation Paper on the EC Data 
Protection Directive 95/46/EC, Response of the Data Protection Registrar (The Office of 
the Data Protection Registrar, 1996) 58.
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compensated by the controller (Article 23 paragraph 1). However, in contrast 
to some of the data protection laws,53 the Directive grants the data subjects 
only limited protection. Instead of postulating a strict liability, it simply 
reverses the burden of proof (Article 23 paragraph 2).

4. The Directive already secures a minimum of transparency through the par
ticipation of the data subjects. Both the need to seek the agreement of the 
persons whose data are to be processed and their right of access oblige 
controllers to disclose both their intentions as well as the essential elements 
of the processing. Although it is clear that the consent, in particular, presup
poses detailed information on the part of the controller, the Directive does 
not want to expose the data subjects to the risk of diverging interpretations of 
what exactly it should include. Thus, as in most data protection laws 
although in a definitely more elaborate way, it determines the information 
that has to be given irrespective of whether the processing presupposes the 
consent of the data subjects or not (Articles 10, 11). It ranges from a precise 
identification of the controller to the purposes of the processing, the data 
concerned, their recipients and the data subjects’ rights. If the data are gath
ered directly from the persons concerned, the information must be provided 
in connection with the collection. In all other cases, data subjects should be 
informed at the time of the recording or, if transmissions are intended, at the 
latest on the occasion of the first transfer.

Automated processings intensify the information duty. The Directive 
requires, quite in the tradition of laws such as the French Data Protection Act 
(Articles 15, 16 and 22), that the processing must be notified to the supervi
sory authority (Article 18 paragraph 1) and, as a rule, entered into a register 
kept by the authority (Article 21 paragraph 2). Moreover, processing opera
tions that may put in jeopardy the fundamental rights of the persons 
concerned have to be submitted to a prior checking by the supervisory 
authority (Article 20). The Commission and the Council were, however, 
aware of the bureaucratisation effect of any such notification and registration 
system. Both procedures had, doubtless, an important function at the begin
nings of data protection. In a period in which computers were still a rarely 
used means of processing and the implications of an expanding computerisa
tion were still unclear, a regulation forcing potential controllers to publicise 
their intentions and to submit the technical, as well as the material, part of the 
processing to the control of an independent authority was thought to be the 
most adequate way to collect information which permitted the consequences 
of technological change to be understood better, prevented the possible risks

53 Cf, for instance, Sect. 7 para. 1 of the 1990 Federal German, ( supra note 49) and Sect. 20 
para. 1 of of the 1986 Hesse Data Protection Act (supra note 49). However, both provi
sions only regulate damages caused by processing in the public sector.
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and developed new and more appropriate rules. However, helpful as notifica
tion and prior checking were at first, they quickly turned into a serious 
impediment for a both credible and efficient regulation. The control authori
ties were submerged by a constantly rising number of notifications and over
burdened by the obligation of conducting a really conclusive control. The 
growing importance of the ‘notification simplifiée ’ in France54 reflects the 
increasingly harsh criticism in Sweden,55 and reveals the slow but unstop
pable failure of a regulatory system that had relied far too much and for too 
long upon an ultimately self-destructive administrative regulation.

Consequently, the Directive tried to back out, without, however, entirely 
abandoning the rules that continue to be part of the data protection laws in a 
considerable number of Member States. The priorities are definitely inverted: 
prior checkings are obviously the exception (Article 21), and the simplifica
tion and the exemption from notification no less clearly the rule (Article 18). 
Moreover, the Directive offers an alternative, at least wherever the funda
mental rights are not particularly put at risk: the appointment of a data pro
tection official by the controller (Article 18 paragraph 2). The traditional, 
mainly French model is thus complemented by an equally long-practised 
German regulation.56 And, as in German law, the internal official is 
entrusted with the duty to secure the application of the rules governing 
processing and to keep a register of the various operations which must 
contain all the information that otherwise would have to be notified to the 
supervising authority (Article 19). But, in contrast to the German provisions, 
the Directive explicitly demands that internal officials perform their task in 
an independent manner.

Independence was particularly stressed in order to respond to criticisms 
formulated by Member States that adhered to a system predominantly 
marked by prior notification of the processing to the supervisory authority. 
They were not ready to accept an alternative which, in their eyes, left 
controllers de facto free to realise their plans to use personal data according 
to their expectations.57 Similarly, because of the lack of independence of 
internal officials, the German Federal Labour Court has denied them access 
to employee data processed by the works’ councils.58 Thus, despite the fact

54 Cf, Article 17 of the 1978 French Data Protection Act (Simitis, Dammann, Komer, supra 
note 2, F).

55 Cf, P.G. Vinge, Experiences o f the Swedish Data (1975) 38; Senior Management Forum 
of the Ministry of Finance and Swedish Data Inspection Board, LEXIT, A Pre-Study 
(Statskontoret/Datainspektionen, 1995); Flaherty, supra note 41,115.

56 Cf, Sect. 36 and 37 of the 1990 Federal Data Protection Act (supra note 49). For the 
background of the law and the details of its application, cf, Simitis in Kommentar supra 
(3d ed, 1981) note 2, para. 28 notes 1 et seq; B. Schliemann, Recht des betrieblichen 
Datenschutzbeauftragten (1996).

57 Cf, also Braibant, supra note 30, at 111.
58 Bundesarbeitsgericht, 51 Neue Juristische Wochenschrift (1998) 2466; cf, Simitis, ibid.,
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that the official is installed and employed by a specific controller, both his 
position and his activities must be organised in a way that guarantees his 
independence.

The Directive leaves it to the Member States to draw the consequences. 
The controller is certainly free to decide whether to entrust an individual 
employee or a third party with the monitoring function. But his choice is 
restricted, already in view of the particular qualifications needed in order to 
supervise processing operations effectively. Moreover, potential conflicts of 
interest have to be given special attention, not least because a data protection 
official does not necessarily have to have a full-time job. Therefore, nobody 
who works in a computer or personnel department, or in the marketing busi
ness, is eligible. Besides, in countries such as Austria and Germany, the pro
cessing of employee data entails the participation of the work's council in the 
appointment of the official. Finally, data protection officials have to be 
shielded from all attempts to interfere with their duties. There can, in conse
quence, be neither an express nor an implicit obligation to obey the orders of 
the controller. For the same reason, a premature termination of their 
employment or contract must be excluded as long as they correctly fulfil 
their functions.

5. Of all the conditions intended to secure processing which respects the fun
damental rights of the persons concerned, the establishment of independent 
control authorities is, next to the participation of the data subjects, probably 
the most crucial. Thus, from the earliest days of data protection onwards, 
legislators have insisted on the installation of such authorities. Their activi
ties have since marked the application of the existing regulations, demon
strated their merits and uncovered their deficiencies. However, institutions 
that were at first mainly meant to monitor individual processing operations 
and to support the persons affected by the use of technology that was both 
alien and impenetrable to them, progressively developed into authorities that 
critically reviewed the given rules and outlined proposals designed to adapt 
the legislative reactions to the changing technology. Thus, in their case, 
supervision amounts to definitely more than the mere control of the ongoing 
processing of personal data. It is also, and mainly, anticipation of the neces
sary responses to future challenges. The supervisory authorities are accord
ingly both the guardians of the actual regulations and the catalysts of new 
regulations.

It is this double function that generated increasingly critical reactions, in 
particular on the part of the governments of Member States, and that ulti
mately also led to a review of the rights of the supervisory authorities. Thus, 
in contrast to state laws such as the 1986 Hesse Data Protection Act (Section 
29), the 1990 Federal German Data Protection Law explicitly and especially 
prohibits the Federal Data Protection Commissioner from controlling data
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collected in connection with a telephone tapping by the security services 
(Section 24 paragraph 2 No. 1). Moreover, it provides that the processing of 
data covered, for example, by medical secrecy or contained in personnel files 
cannot be monitored if the data subjects object (Section 24 paragraph 2 
Section a, b and c). As a result, areas marked for both their exceptionally 
sensitive character and the large amount of data used are also excluded from 
the control. Besides, a preventive supervision is largely inhibited in the latter 
case. As long as the access of the supervisory authority is reduced to ad 
libitum fragmented material, it is neither really possible to analyse processing 
policies nor to anticipate the consequences of the developing tendencies of 
the use of personal data reliably. The authority will, therefore, only be able to 
fulfil its functions if unlimited access can be freely exercised at all times.

A second, no less significant example of the attempt to curb the powers 
of the supervisory authority is a study of the consequences of the Directive 
commissioned by the French ministry of justice and submitted in October 
1996.59 The authors, Gaeremynck and Meda, both high-ranking judges, 
concluded that a review of the law should also mainly reconsider the role of 
the authority entrusted with the control function, the Commission Nationale 
de l'Informatique et des Libertés. The Commission has, in their view, pro
gressively substituted monitoring, understood as a means intended to secure 
a correct application of the law by activities which, more or less openly, aim 
at a co-decision on the content and range of the regulatory regime. The 
Commission should, therefore, return to genuine supervision and be pre
vented from trespassing anew upon the competences of Parliament and 
Government.

The Council, however, rejected all attempts to adopt a deliberately nar
row control concept. Indeed, the Directive (Article 28) opts for a compre
hensive monitoring and expressly underscores the need to ensure the partici
pation of the supervisory authority in the regulatory process at both the 
administrative and the legislative level (Article 28 paragraph 2). However, 
clear as both the quest for the establishment of a particular authority and the 
definition of its functions and powers are, the reticence to prescribe a specific 
organisational model is equally obvious. The decision is left to the Member 
States. They, consequently, still have the choice between the traditional 
models of Commissioners, as in Germany or Finland, Commissions, as in 
France, Belgium or the Netherlands, or, as in Spain, a combination of the 
two.60 The Directive is, nonetheless, in one respect uncompromising: the

59 Ministère de la Justice, Etude des questions posées par la Directive Européenne 95/46 du 
24 octobre 1995, Paris 17 Octobre 1996; cf, also Braibant, supra note 30, 129.

60 For a critical comparison of the different models, cf, Flaherty, supra note 41; idem, 
‘Controlling Surveillance: Can Protection be Made Effective?’, in Agre and Rotenberg, 
supra note 22, 167; E. Mitrou, Die Entwicklung der institutioneilen Kontrolle des Daten - 
Schutzes (1993).
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supervisory authority must be independent (Article 28 paragraph 1). No 
person whose data are processed will actually trust the authority as long as 
all bonds with the controllers have not been severed, and no authority 
connected to a public or private body or subject to its powers will be capable 
of developing and implementing control practices that are committed to 
expectations such as those embodied by the Directive and, more precisely, to 
the fundamental rights of the data subjects. Independence is, therefore, the 
conditio sine qua non of both the credibility and the efficiency of the super
vision.

But, despite the importance attached to an independent authority, the 
Directive does not specify its demand, not even by giving a few clues that 
would allow to determine its request better. All it says is that the authority 
must act with ‘complete’ independence (Article 28 paragraph 1). However, 
what, at first, seems to be no more than a particularly emphatic underscoring 
is, in fact, quite relevant for all further considerations of the practical conse
quences of the quest for independence. The epithet ‘complete’ is the 
Council’s answer to the question, whether independence necessarily entails 
an institutional separation, namely, the establishment of an institution exclu
sively designed to monitor the processing and entitled to act absolutely on its 
own, as in the case of both the French data protection commission and the 
German commissioners controlling the public sector, but also as implied by 
the formulation ‘independent public authority’, in the Commission’s propos
als.61

The Council adopted a more flexible attitude. The accent was shifted 
from a rigid organisational requirement to the performance of the authority’s 
functions. The quest for a clear institutional separation was thus replaced by 
the demand for a no less unequivocal functional separation. Thus, by insist
ing on ‘complete’ independence, the Directive makes it plain that only 
authorities immune to all external interferences meet its expectations. For 
precisely this reason, the present Danish supervision system can be main
tained, while the German regulation must, with regard to the control of pro
cessing operations in the private sector, be revised.62 The authorities are in 
both cases closely linked to specific departments of Government. But, in 
contrast to Denmark, the ministries of the German federal states can direct 
the authorities as to how to proceed with regard to particular processings.63 
Though the examples are certainly scarce, what really matters is not the 
number of interventions, but the undisputed duty of the supervisory authori
ties to comply with the Government’s view.

61 Supra note 11, Article 26 para. 1; note 16, Article 30 para. 1.
62 Cf, Dammann and Simitis, supra note 30, Introduction note 44; Simitis, supra note 32,

2474.
63 Cf, I. Wind, Die Kontrolle des Datenschutzes im nicht-öffentlichen Bereich (1994) 37;

Dammann and Simitis, supra note 30, Introduction note 44.
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The control has far-reaching consequences. The supervisory authority 
must not confine itself to mere admonitions. It can order the destruction of 
the data or even forbid the processing (Article 28 paragraph 3). Thus, the 
Directive goes decidedly further than, for instance, German law. Data protec
tion commissioners may have an unlimited right of access, being at all times 
entitled to refer incriminated processings to Parliament or to go public about 
their experiences. Direct interferences are, however, inhibited.64 German law 
is thus prototypical for a control model essentially based on discourse and 
not on corrective interferences,65 which is, at first, a not easily under
standable approach.66 It reflects a conviction typical of a period in which 
data protection was still developing and, moreover, thought to concern pre
dominantly the public sector. Legislators hoped to achieve both the necessary 
rectifications and improvements through the pressure exercised especially on 
Government by parliamentary debates as well as by a broad discussion in the 
media, an expectation underlined by the commissioners’ duty to publish 
regularly reports on their activities. However, the more processing operations 
in the private sector expanded, the more problematic a discursive model 
proved to be. Thus, even in Germany, the authorities supervising the private 
sector were ultimately given rights similar to those provided by the Directive 
but not as far-reaching.67 For a regulation which, like the Directive, 
primarily addresses the private sector, it was, therefore, perfectly consequent 
to adopt a distinctly interventionist model, like the majority of data 
protection laws at that time.

The implication is obvious. Once the right of the supervisory authority to 
interfere is explicitly acknowledged, it must necessarily be completed by the 
controller’s right to a judicial appeal (Article 28 paragraph 3). Thus, the 
Directive once again contrasts singularly with the discursive models. Their 
distinct preference for a public debate is motivated not least of all by the 
belief that the novelty of the problems related to the processing of personal 
data requires an equally innovative legal appreciation, an expectation that, 
especially in the early days of data protection, was difficult to fulfil by court 
decisions based on views and arguments which still ignored the radical 
changes of technology and their consequences on the fundamental rights of 
the data subjects. Moreover, the entanglement in judicial conflicts risked

64 Cf, Dammann, in Kommentar supra note 2, para. 24 note 1 et seq ; Simitis, ‘Datenschutz’, 
in H. Meyer and M. Stolleis (eds), Staats- und Verwaltungsrecht fü r  Hessen (4th ed., 
1996)140.

65 Cf, Simitis, ‘Reviewing Privacy in an Information Society’, 135 University o f  Pennsyl
vania Law Review (1987) 743; Flaherty, supra note 41,40.

66 For a contrast cf, for instance, Sect. 36, 37 of the 1978 Austrian (Simitis, Dammann, 
Körner, supra note 2, A), Sect. 10 of the 1984 British ( ibid., GB), or Sect. 10 ofthe 1987 
Irish Data Protection Act ( ibid., IR).

67 Cf, Sect. 38 of the 1990 Federal Data Protection Act (supra note 49); Walz, in Kommen
tar supra note 2, para. 38 note 38 et seq; Wind, supra note 63, 80.
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undermining both the credibility and the acceptance of a new and rather 
unconventional authority.

That these complaints were not unjustified was proven by experiences in 
France68 and Britain.69 Court decisions that either legitimated processings 
and were subsequently highly criticised and corrected by the supervisory 
authorities, or ascertained that they had not defended convincingly the rights 
of the data subjects, did not contribute exactly to the prestige of the control 
institutions. The routinisation of both computerised processing and the adop
tion of rules governing the use of personal data suggest, however, that the 
time has come to integrate controversies related to the monitoring of the pro
cessing fully into the normal system of conflict resolution. Thus, where the 
supervisory authority is granted the right to interfere with processing opera
tions, controllers cannot be denied their most elementary right of defence: an 
appeal to the courts.

But the Directive does not only underscore and reinforce the rights of the 
supervisory authority. It also restricts them. Supervisory authorities are, 
surely, clearer than ever before, entitled to exercise their control functions in 
an absolutely independent manner and with the help of a considerable num
ber of rights which secure both access to the data and the correction of pro
cessing operations. Their power to determine the content of the conditions 
regulating their activities has, however, been substantially reduced. From a 
plainly formal standpoint, they may still act in a purely national ambience 
and, as in the past, decide on the basis of a national regulation. The supervi
sion nevertheless takes place in a supranational context. It has to be adapted 
to the exigencies of a supranational regulation and must be accomplished in a 
way that also safeguards the consistent application of the supranational rules 
throughout the European Union.

Thus the Directive complements the supervisory authorities of the 
Member States with a supranational ‘Working Party’ (Article 29). Its 
members are representatives of the national authorities, of the control 
authority monitoring the institutions and bodies of the European Union in 
accordance with Article 286 of the Amsterdam Treaty, and of the Commis
sion. The rather surprising denomination reflects the extremely sensitive task 
of the ‘Working Party’. It certainly can not interfere with the individual 
activities of the national authorities. Their ‘complete independence’ (Article 
28 paragraph 1) protects them also from all attempts by the ‘Working Party’ 
as well as by the Commission and any other supranational institution or body 
to intervene in order to hinder or impose specific control measures. But the

68 Cf, esp. Commission nationale de l’Informatique et des Libertés, 8e rapport d ’activité 
1987, (La Documentation Française, 1988) 218, 220.

69 Cf, The Data Protection Registrar, Fifth Report June 1989, 15, Part B, Data Protection 
Act 1984 -  A Review by the Data Protection Registrar, 52 (Her Majesty’s Stationery 
Office, 1989); Sixth Report June 1990 (HMSO, 1990) 19.
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‘Working Party’ can indirectly influence the national authorities by debating 
and determining interpretation principles which are obviously destined to 
concretise and delimit the premises and consequently the range of the 
control. It is in exactly this sense that the Directive (Article 30 paragraph 1 
Section a) expects the ‘Working Party’ to help discern and overcome 
national divergencies, but also to evaluate the state of data protection outside 
the European Union (Article 30 paragraph 1 Section b). Recommendations 
such as those on common standards for the transfer of personal data to third 
countries,70 illustrate that the ‘Working Party’ also considers the task of 
ensuring a uniform application of the Directive as its primary function.71 It is 
hence not surprising that multinational firms in particular increasingly per
ceive the ‘Working Party’ as the main addressee of their questions and 
concerns.

The impact of the ‘Working Party’ on the future development of data 
protection in the European Union is equally underlined by the Directive's 
explicit request for advice on necessary changes of the existing common 
rules (Article 32 paragraph 1 Section c). The ‘Working Party's’ consultative 
function does not cover just cases in which the intended modifications are 
initiated by the Commission. The ‘Working Party’ is, indeed, free to submit 
its own proposals, not least in view of the intensive involvement of a large 
majority of its members in the control activities at national level. Thus, the 
more unionwide rules expand, be it only because of the inevitable adoption 
of sectoral regulations, the more the ‘Working Party’, and not the national 
supervisory authorities, will have to anticipate and react in particular to the 
constantly evolving information and communication technology.

The ‘Working Party’ is, however, not the sole commission entrusted with 
the function of ensuring and promoting a common regulation. The Directive 
also institutes a ‘Committee’ whose purpose it is to ‘assist’ the Commission 
in the elaboration of all measures intended to implement data protection 
(Article 31). But in contrast to the ‘Working Party’, the ‘Committee’ consists 
only of representatives of the Member States and the Commission (Article 31 
paragraph 1). A Member State can, of course, include persons representing 
the authority supervising the processing of personal data in its delegation, a 
decision that has indeed been taken, though not often. The accent neverthe
less lies on the ‘Member States’. It is their views and interests that their 
representatives are primarily supposed to express and defend. Thus, the 
‘Committee’ and the ‘Working Party’ may be both concerned with the estab
lishment and application of unionwide rules governing the use of personal 
data. Their perspective is nonetheless different. While the goal of the

70 Cf, Working Party on the Protection of Individuals with regard to the Processing of Per - 
sonal Data, European Commission XV D/5020/97; 5025/98.

71 Cf, also the First Annual Report of the ‘Working Party’, European Commission 
XV/5015/98.
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‘Working Party’ is to improve the protection of the data subjects, the 
‘Committee’s’ foremost task is to ensure that changes in the regulations 
regarding data processing do not contradict the general policies of the indi
vidual Member States. The result is an antagonism previously experienced 
by the Council of Europe. Once the Consultative Committee established by 
the 1981 Convention on Data Protection (Article 18) was installed, the repre
sentatives of the Parties not only concentrated a large part of their activities 
on the defence of measures taken by their respective states against all criti - 
cisms, but also employed their influence continuously to review and restrain 
the proposals of the Council of Europe’s Committee of Experts, which were 
intended to expand the protection of the data subjects.

The parallel existence of the ‘Working Party’ and the ‘Committee’ thus 
risk counteracting the very purpose of Article 29, which was to initiate a both 
open and continuous process of improvement of the rules contained in the 
Directive. However, notwithstanding how legitimate or even imperative the 
institution of a ‘Committee’ may appear in the light of the ‘Comitology’ 
principles,72 it illustrates a dilemma that has already marked entire debates in 
the Council. The ‘Committee’ assumes, in fact, the role that the Council 
played until the adoption of the Directive. The deliberations in the Council 
were, as in the case of the ‘Committee’, discussions largely dominated by the 
specific interests of the Member States.73 It was their expectations that 
mainly generated the criticisms of the text submitted by the Commission and 
their views that consequently determined the substantial changes of the orig
inal proposals. The ‘Committee’ thus personifies and secures the claim of 
Governments to follow the application of the Directive as closely as its adop
tion. But, obvious as the complications ensuing from the divergence of 
motives and approaches underlying the decision to install two distinct com
missions, the ‘Working Party’ and the ‘Committee’, are, they do not affect 
the underscored conviction that, at both national and supranational level, the 
incessant improvement of data protection is an essential determinant of the 
implementation of fundamental rights and therefore of the democratic struc - 
ture of the European Union.

72 Cf, the Council Decision of 13 July 1987 laying down the procedures for the exercise of 
implementing powers conferred on the Commission, referred to in the Explanatory 
Memorandum, Articles 29 and 30, of the Commission’s 1990 proposals, supra note 11; 
Dammann and Simitis, supra note 30, Article 31 note 1; but also C. Joerges and E. Vos 
(eds), EU Committees: Social Regulation, Law and Politics (1999).

73 Cf, Simitis, supra note 33,450,455.
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A European Cartel Office?

Despite the significance and relevance of the arguments that can be put 
forward for an extensive reform of its institutional setting, European antitrust 
does not run the risk of being subjected to changes at the present moment. 
This provides confirmation of a well-known fact of life, namely that reality 
manages to find much stronger support for maintaining the status quo than 
for changing it. And reality is the EEC Commission that has inquired into 
and adjudicated upon antitrust cases for years as part of its competition 
policy; it is our familiarity with that policy and its rules; it is the fact that it 
has been a successful policy. So what is wrong with it?

First of all, one might argue, the very fact that antitrust is considered part 
of competition policy and that the two terms are frequently used 
synonymously should not occur. Antitrust refers to the rules (and their 
enforcement) which prohibit private anti-competitive conducts, such as 
restrictive agreements, abuses of dominant position and foreclosing mergers. 
Competition policy refers to all those actions, primarily political and 
regulatory, which aim at making European economies more competitive, 
liberalizing monopolistic sectors, abolishing or at least reducing state aids, 
and eliminating the remaining barriers against the free flow of goods and 
services in the territory of the Union.

Antitrust and competition policy are clearly and closely linked to each 
other as they reflect the same broad principles and values. This is beyond 
question. But does it also mean that they should be applied using the same 
weaponry within the same politically oriented framework? This is the core of 
the issue that Europe raises by making antitrust enforcement a competence of 
the Commission, the institution that is also responsible for competition 
policy, on the explicit assumption that antitrust and competition policy need 
a common vision and can reinforce each other.

Accordingly, competition policy is intertwined with other policies which 
it must necessarily take into account in most of its decisions. Demands and 
pressures come from industrial policy, regional policy and social policy, 
upon all of which competition policy is frequently forced to reach some sort 
of compromise: heavier some years ago, lighter nowadays. But this is 
ordinary interaction between connected policies and it is thi$ interaction that 
makes it appropriate for the Commission to handle the entire range of these 
policies. But does antitrust fall within this range of policies? Should it be part 
of this range?
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In common law, where antitrust had its origins, agreements and conspira
cies in the restraint of trade were nothing but judicial matters to be decided 
upon one way or another in the light of evidence of a violation of the liberty 
of contract of the parties and/or of the liberty of trade of third parties. To be 
sure, no political guidelines affected the courts’ decisions, nor were there 
significant differences between restraint of trade cases and any other case in 
terms of who was right and who was wrong in inter-private relations.

Over the last century, statutory changes, as well as academic and judicial 
doctrines, have partially altered this picture. Despite the relevance of private 
action and treble damages in promoting antitrust cases in US courts, antitrust 
no longer refers only to individual rights either in the US or in Europe. An 
antitrust violation requires that there be more than an injury to the rights of 
individual plaintiffs; it also requires that there be injury to consumer welfare. 
Thus, contemporary antitrust provides protection for the public interest 
(public because collective) and it is this protection which explains why the 
necessary investigations in antitrust cases are always placed in the charge of 
public agencies.

The new picture, however, does not alter the fact that antitrust decisions 
affect the individual rights of the defendants (as well as of the plaintiffs 
claiming damages in private actions); nor does it change the basic patterns of 
legal reasoning used to assess the relevant conduct. These are and remain the 
patterns of any adjudication as to who is legally ‘right or wrong’ in relation 
to rules regulating private actions. If a violation has occurred, the defendant 
is wrong and therefore has a legal obligation to discontinue his/her conduct. 
If it is found that no violation has occurred, he/she is right and is therefore 
legally entitled to continue -  with the consequence that any interference 
would be a violation of his/her legal rights. There is an unavoidable degree of 
discretion in some passages of the necessary legal reasoning (which products 
in the relevant market? are the obstacles to entrance real barriers? does an 
efficiency that increases consumer welfare really exist?), but this is a typical 
judicial discretion. There might be something more in the ‘fix it first’ proce
dures, as they are called in the US, whereby conditions are negotiated to set
tle cases of mergers (mostly). In these procedures, which are very common 
both at the European and at the national level (as well as in the US), the 
enforcing institutions play a type of regulatory role in relation to the future 
structure of the relevant market. However, this kind of settlement is not 
foreign to the traditional litigation on legal rights, as long as the defendant 
companies can balance -  as they actually do -  the benefits for them of the 
negotiated solution and continuation of the procedure.

In other and clearer words, there should be no room in antitrust for 
balancing public interests with each other, as typically occurs in the case of 
political and administrative decisions. There should be no room for decisions 
that do not adjudicate ‘who is right and who is wrong’, but rather take the
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most appropriate measure for the public interest. But the European story is 
indeed a different story. The wording of the Treaty and the case law of the 
Commission and the European Courts tell us that antitrust is not separate 
from competition policy. It is considered part of competition policy; included 
in the interpretation of antitrust rules are not only the goals of competition 
policy but also the concessions to other policies that competition policy is 
forced to make in pursuing its goals.

The ambiguous wording of the Treaty is in itself the first eloquent sign. 
Article 85 paragraph 1 lists the agreements and the concerted practices that 
‘shall be prohibited as incompatible with the common market’. And para
graph 2 is very explicit in stating that ‘any agreements or decisions prohib
ited pursuant to this Article shall be automatically void’. But then comes 
paragraph 3, according to which ‘any’ agreement or concerted practice may 
be exempted by the Commission, if it contributes to improving production or 
distribution or to promoting technical or economic progress, provided that 
restrictions are not imposed which are not indispensable and that competition 
is not eliminated in a substantial part of the market.

Now this seems to be very puzzling language. Economic analysis has 
taught us that an agreement that really improves production or distribution 
and therefore makes (inter-brand) competition more vigorous is not 
restrictive at all. Therefore, it should simply escape Article 85. To the 
contrary, this article may be interpreted, and has actually been interpreted, in 
the sense that such an agreement is firstly considered restrictive and secondly 
exempted because of its redeeming virtues. Why this bizarre procedure? 
Because it is part of an overall system within which not just ‘efficient’ 
agreement, but ‘any’ agreement may be exempted if consistent with the goals 
of paragraph 3. And such goals go beyond the efficiency referred to by eco
nomic analysis; they also include industrial and regional policy aims that the 
Commission might be pursuing at the time of its decision on a case.

The language of the decisions tends to present any ‘improvement’ in 
terms of higher economic ‘efficiency’ as defined by economic analysis. But 
the substance of the matter is sometimes different. Matra v. Commission, 
where a joint venture between Ford and Volkswagen was exempted, and 
whose main ‘improvement’ was the expected benefit for an underdeveloped 
region of Portugal, provides an illuminating example. Nor can we say that 
the Commission is unaware of its actions. When it has defended the existing 
interpretation of Article 85 and its own exclusive prerogative to decide on 
exemptions, it has explicitly referred to diverging national industrial policies 
that would affect exemption decisions were they to be taken by national au
thorities (which, given the existing interpretation, is a very sound position).

The Treaty, let us be clear on this, can be interpreted differently, and it is 
increasingly interpreted according to standards that are more respectful of 
economic analysis, even in the case of exemption decisions. However, this
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very evolution is taking place because competition policy has gained greater 
status among the principles of the Community; it is thus a consequence of the 
enhanced role of this policy. Initially, competition policy was ‘ancillary’ to 
the integration of the market and equally respectful of other principles and 
policies. Today, industrial policy itself is being transformed into a form of 
competition policy. And antitrust enforcers can give a cleaner and more 
consistent meaning to their rules. Paradoxically, this very fact demonstrates 
yet again that antitrust is dependent on the cycles of competition policy. And 
thus remains the role of the Commission as it jealously preserves its power to 
exempt.

One might argue that, in whatever way the Commission adopts its deci
sions and whatever decision it adopts, there is judicial review that restores 
the rules of the traditional antitrust game. Unfortunately, things are not so 
simple. First, in the traditional antitrust judicial game no decision is taken by 
the institution that has investigated the same matter. Here, the Commission 
has all the prerogatives in relation to both investigation and adjudication, 
with a confusion of powers that was resented and criticized by common law 
lawyers as soon as the first common law countries entered the Community. 
Continental Europeans might object that this confusion is typical of adminis
trative procedures and decisions (in the UK as well, they might add). But 
administrative patterns should end where individual rights begin, at least in 
the legal environment of our time. And here individual rights were and are 
involved. Furthermore, it is one thing that antitrust controversies are decided 
by courts, it is another that courts have judicial scrutiny in antitrust decisions 
taken by others. In most cases of ‘exemptions’ under Article 85(3) the courts 
feel compelled to self-restraint, given the exclusivity of the Commission’s 
power to exempt. They therefore limit themselves to challenging the 
‘manifest error’ that the Commission might have incurred and consequently 
remain at the periphery of the substantive merit of the case.

Since the time these issues were initially raised, minor modifications have 
been introduced, but the substance has remained unchanged. The crucial 
question is thus how long this process may continue while criticism persists 
and the courts themselves become more and more demanding as to what the 
rate of due process should be (a rate which is more and more incompatible 
with the political nature of the Commission). In 1982, the Commission 
adopted an internal regulation to institute a Hearing Officer, whose role was 
to hear impartially the arguments of the DG IV and those of the defendant 
companies. However, the Hearing Officer herself, although not part of the 
prosecuting team, was a high-ranking official of the Commission. Thus, this 
newly introduced duality was and has remained limited. Moreover, no hear
ing was or is held before the Commission; its decision is taken on the basis 
of the DG IV’s file. Whether this procedure satisfies the principle recently 
announced by the Court of First instance -  namely its requirement of equality
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of weapons between prosecutor and defendant -  is hard to say. To comply 
with this principle the Commission has opened its file and widened access to 
its documents. But this is only a limited part of an institutional architecture 
that appears to be increasingly under strain. Suffice it to add here that the 
Court of Justice has stated (more than once) that Article 6 of the European 
Convention of Human Rights applies to antitrust controversies whenever not 
only criminal sanctions but also civil obligations are determined through the 
relevant procedure. Article 6 requires in such cases that the decision be taken 
by an impartial and independent tribunal. To date, the final word of the two 
Courts on antitrust controversies (when an appeal is brought to them) has 
been accepted as a satisfactory answer. Once more the question is how long 
will this remain satisfactory.

It is upon this background and in the aftermath of the independence 
gained by competition policy in the Maastricht Treaty that the German Cartel 
Office, with the backing of the federal government, has officially proposed 
an independent Cartel Office for Europe. The timing of the proposal was 
well chosen. The innovation introduced by the new Treaty, according to 
which competition policy is no longer ancillary and has to be pursued per se, 
has had a remarkable impact on the previously quasi-dormant opinion about 
the existing institutional setting. In 1997, the European University Institute 
held a seminar on ‘Goals and Objectives of Competition Policy’, with schol
ars and officials from all over the world attending. The issue of an indepen
dent cartel office was not one of the items on the agenda. Nevertheless, as 
soon as the debate turned to the issue of the independence of European 
competition policy, most of the participants explicitly concluded that in the 
new framework antitrust had to be enforced by an independent institution.

Despite its aim, the German proposal does not entirely satisfy the demand 
of independence and it has been criticized for this. The Office it envisages 
would in fact be independent, but its decisions would be reviewed on appeal 
by the Commission itself before any judicial scrutiny. It is therefore a 
compromise that would leave room for renewed political discretion (even if 
under a distinct and transparent political responsibility) and would make the 
existing procedure one step longer. It is, however, a compromise open to 
amendment, if this objection proved to be the main and most obstructive 
hurdle. But it is not so. After Germany, Italy stepped in and its Antitrust 
Authority formalized a proposal which differed to the German one in some 
respects. According to the Italian proposal, the decisions of the new office 
would be directly reviewed by the Courts. But this second proposal raised a 
renewed opposition, which was clearly coming from the opposing front. The 
real objection has to do with the enduring defence of the entire weaponry 
both of antitrust and of competition policy as a set of instruments that should 
remain in the hands of the Commission alone. To be sure, the argument runs, 
competition policy is now independent, but at least a close link remains
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between antitrust and ‘other’ competition policy instruments. Has not this 
link successfully fostered the coordinated use of liberalization directives ex 
Article 90.3 and of antitrust actions ex Article 86 in the telecommunications 
sector? Furthermore, the efficacy of antitrust actions themselves is enhanced 
if the defendant companies understand that other weapons against them may 
be used by their ‘judge’, in the event that antitrust requests are ignored. 
Could an independent office be equally persuasive?

Indubitably, these are realistic arguments. But are they not too brutally 
political? Can we ignore the fact that in terms of principle they are more rem
iniscent of the Soviet concentration of powers than of the opposite principle 
upon which democratic systems are founded? It is for this reason that in the 
long run the existing system is untenable. Similarly, the arguments by which 
it is defended are becoming more and more untenable.

Having said this, however, the proposal of an independent Cartel Office 
deserves some further critical reflection. It would certainly put an end to the 
Commission’s present cumulation of antitrust adjudication and political 
powers; a step which would be highly desirable for many reasons. But noth
ing would change in relation to the initial source of confusion of powers that 
has been the subject of much criticism, namely the fact that both investiga
tion and adjudication are in the same hands. Initially resented only by 
common law lawyers, this feature of our antitrust (widely shared by antitrust 
authorities at the national level) is more and more inconsistent with the prin
ciple of equal weapons as well as with the principle of impartiality, as the 
most recent case law of the European Court of Justice defines it. Impartial is 
the institution that adjudicates upon matters over which it has not inquired. 
Hence, antitrust authorities that cumulate both powers cannot be considered 
impartial. Now, if the aim of independence is to supply individual rights with 
an institutional setting more compatible with the adjudicating nature of the 
antitrust decisions that affect them, is a new setting that does not provide for 
impartiality consistent with such an aim?

Experience has shown me that this is an issue of primary importance. As 
the Head of the Italian Antitrust Authority I have been grappling with it, but I 
have to admit that I have not been entirely successful. Before I took up my 
appointment with the Authority, it took its decisions on the basis of a file 
prepared by the staff. Moreover, no hearing with the parties was held before 
the Board itself. I wanted the final hearing to be held with both the staff and 
the defendant companies arguing and drawing their conclusions before the 
Board. This certainly was an improvement, one which was praised by private 
lawyers. But it also made the structural contradiction of our setting even 
more striking. What happens now? When lawyers refer to a letter of objec
tions they point their finger at the staff for any factual mistakes or misinter
pretations of the law; and they look to the Board as the impartial third party 
that is expected to give the final word. The Board will give the final word,
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but unhappily not as an ‘impartial’ institution -  because it too approved that 
letter as well as all significant steps of the investigation. The lawyers them
selves are perfectly aware of this; nonetheless they find it appropriate to play 
the game.

More recently I have envisaged further changes, aimed at separating as 
much as possible the tasks of the staff and the responsibilities of the Board. 
A new regulation is in the pipeline, which will give the staff the main re
sponsibility on the letter of objections and on the investigation. As to all of 
these procedural steps, the Board should limit itself to approving or rejecting 
the staffs proposals on a ‘manifest error’ basis. In contrast, the final decision 
would be the entire and sole responsibility of the Board and should be taken 
on the basis of a file in which the arguments of both parties are set on an 
equal footing.

Nothing more can honestly be done within the existing framework. And 
certainly this new regulation will make the Italian Authority more impartial. 
But not to the point of meeting the standard of impartiality set by the Court, 
for the simple reason that it is structurally impossible to do so. Whatever we 
do, the staff will continue to work under our gaze, they will have daily 
contacts with us, their careers and the level of their salaries will continue to 
depend on the Board as their employer.

Now this is precisely what happens with the DG IV and the Commission 
today and what would also happen with the envisaged Cartel Office. Is it 
worth fighting such a difficult battle for such a debatable outcome? Surpris
ing as it might seem, my answer remains ‘yes’. Why? The doubts raised by 
the existing setting are very substantial. Despite the reasonable expectation 
that they might become explosive not in the short but in the medium term, a 
change is badly needed. The German proposal, accompanied by the Italian 
one, has the unparalleled virtue of keeping the debate alive. At the end it 
might not be approved. But it might turn out to be a sort of icebreaker that 
opens the way to another solution, more radical and at the same time much 
simpler: the DG IV with some limited independence that makes the investi - 
gation and takes the case directly to the Court of First Instance. And the 
Commission? The Commission could have the exceptional power of vetoing 
the judicial action of the DG IV whenever, for a transparent reason of indus
trial, or regional, or social policy, it deems it appropriate to do so.

As I have noted, this is more radical but it is also simpler and more 
consistent with the existing and the prospective framework. Firstly, it is more 
consistent with the principles that are making the scrutiny of the Courts more 
and more intrusive and demanding. Secondly, it is more consistent with the 
ancient legal tradition of antitrust in an age of increasing convergence 
between the legal systems in which antitrust has grown. Finally, it is politi
cally much more practicable than the establishment of a new office, if one 
considers that such an office should partially replace the Commission, give
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some sort of representation to the Member States, and gain the necessary 
authority.

To conclude: my remarks here are not made as a proposal, but as 
something more akin to a prophecy, upon which bets could be hazarded. 
Personally, I must confess that, even though it would be a risk, I would place 
my bet on it.
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Introduction

At first sight, the European Union and Penal Law are polar opposites. For the 
right to punish, a monopoly of the state is undoubtedly the most prominent 
mark of national sovereignty; however, the European Union’s supranational 
legal structure would seem to rule out penal law. While the founding texts of 
the Community and Union instituted a ‘Community legal order’, this did not 
include penal law provisions. As the Commission noted in 1974, penal law 
‘is a subject which does not as such enter the Community’s sphere of compe
tence, but remains within the province of each Member State’. 1 Similarly, 
the ECJ held in 19772 that in the absence of applicable Community sanc
tions, Member States may choose the penalties they see fit to correct non- 
observation of Community regulations by private persons. The Court has 
since often reaffirmed this principle, though gradually altering it, finding in 
1989 that states before which violations of Community law are brought 
should provide sanctions which are ‘effective, proportionate and dissuasive’3 
in nature, but should likewise not go so far as to impose penal sanctions.

To be sure, the Maastricht Treaty raises questions of penal law, but this in 
Title VI -  the so-called ‘third pillar’, which remains outside the ‘Communi
ty’ pillar -  and thus has little immediate effect upon the ‘Community legal 
order’. Rather, such issues are confined in principle to cooperation of an 
intergovernmental nature (judicial and police), without having direct impli
cations for national sovereignty and therefore for the content of national 
criminal law. Likewise, the Amsterdam Treaty, in its provisional version of 
July 1997, ‘communitarizes’ questions relating to the control of aliens (the 
new Title III A of the EC Treaty) but this is not a matter of penal law strictu 
sensu. In this regard, the Treaty only envisages ‘closer co-operation between 
police forces, customs authorities and other authorities within the Member 
States’.4 Even if the ECJ’s powers should be increased (Article K7) and 
Europol’s role augmented (Article K2, para. 2), the internationalization of 
penal law would still seem to be limited to a process of cooperation.

In reality, however, Community influence has become far stronger than a 
first glance at the Treaties indicates.5 So much so that the present EU is a 
prime example of the two major ways in which penal law may be interna-

f

1 8th report of Activities.
2 Case 50/76, Amsterdam Bulb [1977] ECR 137.
3 Case 68/88, Adde [1989] ECR 2965.
4 Article K .l, Title VI EU Treaty. For a more detailed study of the effects of the 

Amsterdam Treaty on the whole of penal law and criminal policy, refer to Journée de 
l’ARPE, 5 December 1997, forthcoming in Revue de Science Universelles (1998), n° 2.

5 See especially, amongst the first studies on the subject, Biancarelli and Maidam, 
‘L’incidence du droit communautaire sur le droit pénal des Etats membres’, RSC (1984) 
225 and 445; Gassin, ‘Incrimination pénale et marché commun’, Mélanges Jauffret 
(1984) 321 et seq.
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tionalized: first, through the harmonization of national systems (through a 
partial approximation of laws); and second, by virtue of their unification in 
favour of a single penal system. Here, a twofold phenomenon is discernible. 
On the one hand, the penal law of states located in the EU has been ever 
more visibly influenced by Community law, be it treaties or derived law 
(regulations and directives). This influence is further reflected in the pro
gressive harmonization of national systems, which is sometimes direct 
(through harmonization directives), and sometimes indirect (on the basis of 
the treaties under derived law). On the other hand, however, the notion of a 
penal law o f  the EU is also developing -  though only in the admittedly lim
ited area of budget protection6 -  and has seen the establishment of a corpus 
juris of 35 articles unifying penal law and procedure designed to safeguard 
the EU budget.7

II. Penal Law in the EU: Ongoing Harmonization

The growing influence of Community law on domestic penal law within the 
EU is the result of a complex legal process. Complexity is due to the fact that 
this process was not directly laid down in the founding texts, and instead 
results from the combination of three general principles of Community law.

First, the principle of the direct effect o f Community law, affirmed by the 
ECJ in Van Gend8 which promotes national judges to judges of Community 
law. First recognized for treaties and regulations, and since extended to direc
tives (through their conversion into domestic law),9 this principle determines 
that directives not converted within the specified time-limit may be invoked

6 The cost of this criminality is officially assessed at 1.4%, of the budget (European Parlia
ment Hearing, 16 April 1997), but some criminological research mentions a figure of 10% 
(Vervaele, ‘La Communauté européenne face à la fraude communautaire. Vers un espace 
pénal communautaire’, RSC (1990) 29; La fraude communautaire et le droit pénal 
européenne des affaires (1994).
Corpus juris portant dispositions pénales pour la protection des intérêts financiers de 
IVnion européenne, dir. M. Delmas-Marty (1997).

8 Case 26/62 [1963] ECR; Case 33/70, SACE [1970] ECR 1213. Annotated by Joël Rideau 
in ‘Droit institutionel de l’Union et des Communautés européennes,’ LGDJ (2nd ed., 
1996)747.

9 Case 41/74, Van Duyn [1974] ECR 1337.
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by individuals against a state,10 as well as between individuals,11 though not 
by the state against an individual.12

Second, the principle of the primacy o f Community law over national 
provisions. As doctrine affirms, there is a ‘consubstantial link between the 
autonomy and the primacy of Community law’. 13 Hence the Court’s quasi
ritual formula that ‘since it comes from an autonomous source, the law deriv
ing from the [EC] Treaty cannot be officially opposed by any domestic text 
whatever without losing its community character and without the legal basis 
of the Community itself being called in question’. 14 This determines that 
‘relations between Community law and national law cannot by any means be 
assessed by the yardstick of relations between international law and domestic 
law, still less in terms of the variable geometry solutions defined by domestic 
constitutional law’.15 This principle is justified by the need to ensure uniform 
application of community law throughout the 15 Member States. As stressed 
in Costa v ENEL, ‘the executory force of community law cannot vary from 
one State to another in favour of domestic legislation without endangering 
the achievement of the treaty goals’.16

The third, and final principle is fair cooperation among Member States, 
as laid down in Article 5 EC: ‘Member States shall take all appropriate mea
sures, whether general or particular, to ensure fulfilment of the obligations 
arising out of this Treaty or resulting from action taken by the institutions of 
the Community. They shall facilitate the achievement of the Community’s 
tasks.’ Using this principle, the ECJ has identified an obligation to sanction 
those who breach Community law. According to the famous Greek Maize 
case: ‘where a Community regulation contains no specific regulation provid
ing for sanction in the event of breach, or refers on this point to the national 
legislative, regulatory and administrative provisions, Article 5 of the Treaty 
requires Member States to take all measures able to guarantee the scope and

10 Where appropriate, a directive not converted within the deadline can be invoked as a fact 
justifying a penal infraction (committed in relation to domestic penal law but legitimated 
by the directive), see Case 148/78, Ratti [1989] ECR 1647 (on product labelling); and also 
Case of 25 July 1991, (annotated in D. 1991.443), Case C-345/89, Stoekel of 2 August 
1993, Case C-158/91, Lévy [1993] ECR 4287 in D.1993.577, annotated by Pettiti (on 
night working by women); ECJ 27 October 1993, Crim., 21 February 1994, Bull. 74 (2 
judgments on telecommunications terminals contracts).

11 Case C-91/92, Paola Faccini Dori [1994] ECR 1-3325 (annotated by Leleu in JCP 
1995.11.22358).

12 Case 38/77, Enka [1977] ECR 2203; Case 190/87, Moormann [1987] ECR 4689; Case 
68/88, Commission v. Greece [1989] ECR 2965, Case C-74/95, Procédures pénales c. X. 
[1995] ECR 6609 and Case C-129/95, Criminal proceedings v. AC [1996] ECR 1-6609 in 
Europe [1997] n° 30, annotated by A. Rigaux and D. Simon, RSC (1997) n° 3, chr. L. 
Idot, forthcoming.

13 Kovar, ‘La contribution de la Cour de justice à l ’édification de l’ordre juridique commu
nautaire’, Collected Courses o f the Academy o f European Law Vol. IV, Book 1 (1995) 49.

14 Case 6/64, Costa ENEL [1994] ECR 1141.
15 Simon, ‘Le système juridique communautaire’, PUF (1996) n° 275.
16 Case Costa, loccit.
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efficacy of Community law’.17 More specifically, however, the ECJ has 
deduced a twofold obligation from this general principle of cooperation.

• The obligation o f assimilation (of the Community budget to the national 
budget): the Court considers that ‘while retaining the choice of sanc
tions, they [the States] should in particular ensure that breaches of 
Community law are sanctioned on conditions, substantive and procedu
ral, analogous to those applying to breaches of national law of a similar 
nature and importance’ and consequently that ‘the national authorities 
must proceed in relation to breaches in community law with the same 
diligence as they use in implementing corresponding national legisla
tion'. This obligation has, moreover, been further affirmed by Article 
209A TEU: ‘Member States shall take the same measures to counter 
fraud affecting the financial interests of the Community as they take to 
counter fraud affecting their own financial interests.’

• The obligation o f efficacy: the Court adds that the measures taken 
should in every case confer on the sanction ‘an effective, proportionate 
and dissuasive character’. Similarly, Article 209A, amended by the 
Amsterdam Treaty, now also imposes an obligation to take measures 
against fraud which ‘shall act as a deterrent and are such as to afford 
effective protection’. 18

While none of the three principles directly challenges the Member States’ 
penal law, they may nonetheless have an effect, leading either to a finding of 
incompatibility between the domestic penal norm and community law (that 
is, the neutralization of penal law by community law), or to a decision that 
domestic penal legislation be inadequate, especially with regard to the prin
ciple of cooperation insofar as it requires sanctions for community law, with 
the dual efficacy and assimilation obligation calling for domestic penal law 
to be strengthened.

It should, however, be stressed that this twofold effect upon national 
penal law not only pulls in opposite directions -  neutralization versus the 
demand for augmented national penal law -  but also exhibits a certain lack of 
symmetry Neutralization takes full effect without national legislative action. 
The criminal judge -  possibly guided by the ECJ19 -  need only identify 
incompatibility in order to refuse application of the national penal norm. By 
contrast, the strengthening of national penal law follows only upon Commis - 
sion action under Article 169 EC, identifying a gap in domestic law, and 
requiring the state concerned to fulfil its obligations. On this score, it should 
be noted that where the ECJ determines that a state has failed to fulfil its

17 Case 68/88, Commission v. Greece [1989] ECR 370.
18 The new Article 209-A is reproduced below, at note 77.
19 On the basis of a 177 reference.
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obligations, not only shall the state ‘be required to take the necessary mea
sures to comply with the judgement of the Court of Justice’ (Article 171(1) 
EC), but may likewise -  since the TEU -  be required to pay a lump sum or 
penalty (Article 171(2) EC). Nonetheless, the final task of creating the crimi
nal sanction required by Community law remains the sole competence of the 
national legislator, with no other authority, be it the national criminal judge 
or the ECJ or Commission, having a part to play.

A. Neutralization of National Penal Law

As regards neutralization, the ECJ has repeatedly confirmed the now well- 
established doctrine, that Community law is to be applied only where a 
Community element exists. In other words, neutralization does not affect 
purely internal situations. Be it in relation to breaches of planning regula
tions,20 or the illegal exercise of certain professions,21 neutralization in one 
Member State always presupposes some form of link to another Member 
State. Once this precondition is met, however, neutralization can impact both 
upon the conviction, or the penalty, and sometimes both. The distinction 
must nonetheless be made in every case, since the legal mechanisms likewise 
vary, even where the two forms of neutralization arise with regard to one and 
the same set of facts.

1. The Neutralization o f the Conviction

Here one needs to analyse incompatibility between domestic penal law and 
Community law. In the light of European jurisprudence (corroborated by 
national case-law) such cases of incompatibility are linked to the need to 
promote an ‘internal market’, characterized by the ‘abolition, as between 
Member States, of obstacles to the free movement of goods, persons, services 
and capital’ (Article 3(c) EC), and by ‘a system ensuring that competition in 
the internal market is not distorted’ (Article 3(g) EC).

Competition Rules
Here (Article 85(f) EC), the danger of incompatibility has been greatly 
reduced by the Commission’s identification of a series of ‘non-penal’ Com
munity sanctions which are now under review in the European jurisdictions. 
It needs to be further stressed, however, that there are certain sensitive areas, 
such as the telecommunication terminals market, where conflicts between

20 Case 221/85, Commission v. Belgium [1987] ECR 719 (annotated by Bonichot in RCS 
(1988), chr. at 588).

21 Cf, Soulard, RSC (1995) 647 and L. Idot. Ibid (1997) 180 and case-law cited.
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national penal law and derived treaty law may nonetheless arise, especially in 
view of the directive on forms of competition in this market.22 After vainly 
endeavouring to secure the repeal of Article 6 of the directive which requires 
checks on equipment and marketing-authorization to be undertaken by 
bodies independent from the public or private enterprises offering goods or 
services in this area 23 France has nonetheless retained its own penal provi
sions regulating telecommunications despite the risk that a whole range of 
disputes in relation to the sale -  criminally sanctioned -  of non-approved 
telephone equipment would arise.24

In the Tranchant case, for example, a dispute arose in relation to market- 
authorization tests undertaken prior to the French Law which was promul
gated in December 1990. The Court found that the tests were performed by a 
laboratory dependent on the main telecommunications operator, France 
Télécom, and further held that the 1990 Law was in contradiction of Article 6 
of the Directive which required a functional separation to be made. From this 
it can be seen that even over and above substantive questions, the influence 
of Community law also extends to procedural issues; in the case at hand, this 
was a non-penal procedure, but conflicts could occasionally arise in connec
tion with penal procedure should it be considered to be discriminatory.25

That said, the main disputes relating to the neutralization of domestic 
penal convictions are connected with the principle of free movement. Since 
the free movement of persons is more closely concerned with the control of 
aliens rather than criminal convictions per se, the following sections deal 
with the free movement of goods, services and capital, under Articles 30, 50, 
64 and 73 EC.

The Free Movement of Goods
The ECJ has a particularly rich jurisprudence in this field which is founded 
upon the principle that penal convictions are to be negated wherever they 
constitute ‘measures having equivalent effect’ to a quantitative restriction 
among Member States. According to the formula adopted by the Court in 
Dassonville, ‘any national measure capable of directly or indirectly, actually 
or potentially, hampering intra-community trade is to be regarded as a mea - 
sure having equivalent effect to a quantitative restriction’.26 Applied in such

22 Council Directive, 88-301 of 16 May 1988.
23 Case C-202/88, France v. Commission [1991] ECR 1.1223.
24 Act (Loi) of 29 December 1990. Cf, Case C-69/91, Decoster [1993] ECR 1-5355; France: 

Crim., Bull. 74 (2 decisions); Case C-91/94, Tranchant [1995] ECR 1-3911, (annotated 
by J.C. Fourgoux; and Idot, RSC (1997) 180).

25 Cf, Case C-177/94, Perfili [1996] ECR 1-161; Cf, Europe [1996] n° 147 (annotated by 
Idot in RSC (1992) 182).

26 Case 8/74, Dassonville [1974] ECR 837.
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varied areas as offences relating to unfair trade prices,27 door-to-door selling, 
frauds, labelling requirements, the sale of medicines and cosmetics, and 
dumping,28 this formula needs nonetheless to be nuanced, for two reasons.

On the one hand, per Article 36 EC, Member States wishing to support 
those of their penal provisions deemed to be prohibitions or restrictions (on 
import, export or transit), may invoke a general interest argument (public 
morality, public policy or public security, the protection of health and life of 
humans, animals or plants, protection of national treasures possessing artis
tic, historic or archaeological value, or the protection of industrial and com
mercial property), on the condition that such prohibitions or restrictions do 
not ‘constitute a means of arbitrary discrimination or a disguised restriction 
on trade between Member States’ (Article 35 EC). Thus, the ECJ has applied 
Article 36 to legitimize criminal convictions in the case of the door-to-door 
selling of educational material aimed at a particularly vulnerable public.29 
Moreover, national jurisdictions likewise make heavy use of this Article, the 
general interest of health protection being easily applied in the case of legis
lation sanctioning the sale of medicines,30 and in that of frauds and falsifica
tions resulting from the use of additives.31

On the other hand, however, attention must also be paid to new develop
ments in European jurisprudence, beginning with Keck;32 a turning-point as 
the Court states:

By contrast with what has been the rule hitherto, trade among Member States is 
not hampered directly nor indirectly, actually or potentially, in the sense of the 
Dassonville case-law by the application to products coming from other Member 
States of national provisions limiting or barring certain sales methods, as long as 
they apply to all operators concerned exercising their activity on the national terri
tory and as long as they are applied in the same way, in law and in fact, to the 
marketing of national products, as well as to those from other Member States.

The reason for this jurisprudential reassessment is clearly stated: the Court 
feels the need to ‘reconsider’ and ‘clarify’ its case-law ‘since economic oper
ators are increasingly invoking Article 30 of the text to challenge all sorts of 
regulations that have the effect of limiting their commercial freedom even if 
not aimed at products coming from other Member States’.

27 Cf, Case 229/84, Centre Leclerc [1986] ECR 1805 and Case 231/83, Cullet et Centre 
Leclerc [1985] ECR 0306 (annotated by Biancarelli in RSC  (1985) 372 and also 
Biancarelli and Galmot in 2 Rev Trim. dr. européen (1985).

28 For examples in these various areas, cf, M. Delmas-Marty, Droit pénal des affaires 
(1990), t. 1,3 1.

29 Case 382/87, Buet [1989] ECR 1235. Note in RSC (1990), chr. Bonichot 156.
30 In French law, cf, Crim., 20 March 1993, Bull. 108, 19 October 1992, Bull. 326; 25 May 

1994, Bull. 202. Comp. Crim., 17 October 1994, Bull. 332, ruling out Article 36 in view 
of the harmonization directive.

31 Crim., (1993), Droit Penal (1994), n° 40.
32 Joined Cases C-267/91 and 268/91, Keck (Note by Vionot in D. 1994.185).
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According to some, ‘a victim of its success’,33 others have read the ECJ’s 
Keck position as a ‘shift in mood’.34 In any case, as a consequence, one 
needs now in the case of Article 30 EC, to distinguish between two cate
gories of national regulation applying both to national products and imported 
products.35

National regulations having as their object the product itself, or in the 
ECJ’s formula ‘rules relating to the conditions the goods must meet’, consti
tute measures equivalent to quantitative restrictions on imports and are 
barred unless justified by imperative grounds of general interest. As per the 
elaboration of the ECJ, such rules relate to the designation, form, dimen
sions, weight, composition, presentation, labelling and conditioning of prod
ucts.

By contrast, national regulations limiting or barring ‘certain sales 
methods’,36 that is, those relating to methods of promotion, publicity, and 
sales circumstances no longer constitute measures of equivalent effect liable 
to hamper commerce among Member States if they meet the two conditions 
stated in the Keck judgment. On the one hand, they must apply to all opera
tors exercising their activities on the national territory. On the other, they 
must apply equally, both in fact and law, to the marketing of national prod
ucts and to those coming from other Member States. In the ECJ’s view, the 
application of such regulations to the sale of products coming from other 
Member States ‘is not liable to hamper their access to the market or obstruct 
it more than for national products’.

The Court’s position has repeatedly been reaffirmed and slightly 
nuanced. As stressed by Advocate General Tesauro in his conclusions on the 
Vereinigte Familialpress Zeitungsverlags case,37 ‘the Court, while refraining 
from supplying more precise indications, has included in the new case-law 
approach to the matter only some, not all, sales methods’. In this case, it 
accordingly found that a provision preventing periodicals publishers from 
offering consumers the chance to participate in a lottery ‘even though aimed 
at methods of sales promotion, relates to the actual content of the products’ 
and ‘cannot concern a mere selling method’. However, it likewise accepted 
that maintenance of price pluralism can be invoked in support of the bar, 
referring on this point to the conditions set by Article 10 ECHR and by the 
case-law of the European Court of Human Rights: concluding, finally, that 
Article 30 EC did not prevent the prohibition ‘as long as this prohibition is

33 Vionot, loc cit.
34 M. Ch. Boutard Labarde, chronique Droit communautaire, JCP 1994.1.3748, n° 6.
35 Annotated by J.P Pizzio in D.1995.S.C.317.
36 Mattera, ‘De l’arrêt Dassonville à l’arrêt Keck, l’obscure clarté d’une jurisprudence riche 

en principes novateurs et en contradictions’, 1 Rev. Marché unique eur. (1994) 117 and s.
37 Case C-368/95, Vereinigte Familialpress Zeitungsverlag v. Ver lag [1997] ECR C-016, 

10.
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proportionate to maintenance of press pluralism and this objective cannot be 
attained by less restrictive measures’.

Whatever the apparent nuances and some years later, it is nonetheless 
apparent that due to ‘the Keck case-law and the more restrictive definition 
adopted of measure of equivalent effect within the meaning of Article 30 EC, 
it is now rarer for national legislation to fail to recognize the principle of free 
movement of goods’, the consequence being that ‘litigation is developing in 
other areas’,38 in particular that of services and, more recently, of capital.

Freedom to Provide Services
It will be recalled that the notion of services is explicitly laid down in the EC 
Treaty. Title III of the Treaty requires the abolition of restrictions on the 
freedom to provide services within the Community ‘in respect of nationals of 
Member States who are established in a State of the Community other than 
that of the person for whom the services are intended’ (Article 59 EC). More 
specifically, this concerns services of a cross-border nature which are pro
vided for remuneration (Article 60). However, free movement may again be 
limited on ‘grounds of public policy, public security or public health’ 
(Article 56(1) EC).

In practice, the ECJ has repeatedly highlighted incompatibilities between 
Articles 59 and 60 EC, and penal provisions criminalizing the failure to 
respect prohibition or restriction measures relating to the provision of 
services. Thus, it found that British lotteries’ legislation, which bans lotteries 
on UK territory in cases other than those stipulated, constituted an obstacle to 
the free provision of services.39 Likewise, penal proceedings against a 
Luxembourg businessman indicted for failure to make ‘fidelity stamp’ and 
‘bad weather stamp’ contributions due under Belgian regulations, gave rise 
to a new ruling on the free movement of services. The Luxembourg company 
had employed four workers in Belgium to set up a building site, and the 
applicable Belgian collective agreement provided for contribution obliga
tions. As the Luxembourg firm was already paying comparable contributions 
in its own country of origin, the ECJ found that this requirement constituted 
‘an unjustified barrier’ and was ‘incompatible with the rules on provision of 
services’.40

By contrast, as is the case with goods, the ECJ accepts that restrictive 
measures justified by binding reasons of general interest (Articles 56(1) and 
36 EC) may apply. It thus found that whilst Dutch regulations barring ser
vice-providers established upon the national territory from making unso
licited telephone appeals to potential customers established in other Member

38 L. Idot, ‘Chronique Droit communautaire’, loe cit, RSC (1997) 180.
39 Case 275/92, Schindler [1994] ECR 1-1039.
40 Case 272/94, Guiot [1996] ECR 1-1905.
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States indeed constituted a restriction upon the freedom to provide services, 
this prohibition was nonetheless justified insofar as it sought to protect 
investor confidence in the national financial market.41

Free Circulation of Capital
Capital movement is governed by Articles 67 et seq EC, and supplemented 
both by Directive 88/361 on inter-community capital movements and by the 
new provisions of Articles 73 A,B,C and D (resulting from the TEU and 
extending the principle of free movement to relations with third countries). 
Five recent penal cases have allowed the ECJ to eliminate the matter from 
the two angles considered.

As regards circulation of capital within the Community, the Bordessa 
judgment42 was based on Article 67 TEU and Directive 88/361, and saw the 
ECJ determine that Article 1 of the Directive -  obliging Member States to 
eliminate restrictions on capital movements -  and Article 4 -  authorizing 
them to take measures to stop infringements of national laws and regulations 
-  ‘are opposed to making the export of coins, bank notes or bearer cheques 
subject to prior authorization, but do not by contrast oppose making such an 
operation subject to prior declaration’. Agreeing with the Spanish govern
ment, it concluded that Article 4 not only authorized measures aimed at 
stopping breaches in fiscal matters as well as those designed to further the 
surveillance of financial establishments, but also allowed those which sought 
to tackle very serious crimes such as money laundering, drug trafficking and 
terrorism. Nonetheless, it likewise held that an authorization requirement 
cannot be regarded as an essential measure within the terms of the directive, 
since it would amount to subjecting the exercise of free movement of capital 
to the discretion of the administration and would thus render that freedom 
illusory. According to the Court, ‘the objectives mentioned by the Spanish 
government would seem equally to be attainable with the same efficiency 
through a mere declaratory obligation’; which would constitute an ‘essential 
measure’, and in contrast to prior authorization, would not hold up the finan
cial operation, but would at the same time allow national authorities to make 
necessary controls.43

41 Note, it is true that this protection was all the more necessary since Community law 
ensures free circulation of capital. Case C-384/93, Alpine Investments [1995] ECR C-159, 
3. Note in D.1995.S.C. 317.

42 Joined Cases C-358/93 and 416/93, Bordessa v. Mellado [1995] ECR 1-361 (annotated by 
F.G. FL. in Europe [1995] n° 134; RSC (1997), chr. L. Idot, loc cit, 181).

43 On the direct effect thus recognized as belonging to Articles 1 and 3 of the Directive, see 
the above-cited commentaries on the Bordessa judgment.
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In the case of capital movements concerning third countries, the Sanz de 
Lera judgment44 (three cases), based upon Articles 73B, 73C(1), 73D(1) EC 
(modified by the TEU), adopts a comparable solution. The cases concerned 
Spanish legislation subjecting the export of amounts exceeding 5 million 
pesetas to administrative authorization, non-compliance with these condi
tions being sanctioned by criminal law. Two Spanish nationals and a Turkish 
resident in Spain were stopped on different occasions from leaving the coun
try with sizeable undeclared sums exceeding 10 million pesetas. Determining 
that these exports of banknotes was not a case of payments relating to trade 
and was therefore not covered by Article 73(2), the Court sought first to 
assess the compatibility of the Spanish regulation with Articles 73B(1) and 
73 l)(l)(b) EC. Referring to the Bordessa judgment, the Court held that these 
articles were incompatible with a prior authorization requirement for the 
export of banknotes or bearer securities. Once again, it held that the legiti
mate objectives aimed at could be achieved through a mere declaration.

As an interesting aside, the supposed criminal behaviour had in one case 
occurred prior to the coming into force of the TEU, and in the others pre
dated Spain’s accession to the Treaty. In other words, all were prior to the 
coming into force in Spain of Community measures ensuring the free circu
lation of capital in January 1994. In such circumstances, the ECJ might have 
refused to pronounce on these provisions. However, emphasizing that the 
national judge had asserted the principle of retroactivity for the more 
favourable criminal law, which made the national criminal provisions inap
plicable (by virtue of incompatibility with Articles 73B-73D EC), the Court, 
though refusing to judge upon the wisdom of retroactivity in Community 
law, nonetheless felt drawn to answer the questions asked. Alternatively, it 
held that ‘the combination of the Community principle of privacy and the 
principle of domestic penal law of retroactivity in mitius may thus lead to the 
neutralization of a large number of infractions’.45 This is especially so since 
the neutralization effect is not merely confined to convictions, but may also 
concern penalties.

2. The Neutralization o f Penalties

In this case, Community-prompted neutralization of domestic penal law is 
less well known, largely since jurisprudence is far less rich than in relation to 
convictions. The ECJ has, however, taken a position in several judgments, 
chiefly on the basis of the principle of proportionality; a principle not 
enshrined in the treaties, but nonetheless treated by the ECJ as a general

44 Joined Cases C-163/94, 165/94 and 250/94, Criminal proceedings v. L E. Sanz de Lera 
[1995] ECR 1-4821. Note in Europe (1996) n° 78, by L. Idot, RSC (1997), chr. L. Idot loc 
cit, 181.

45 L. Idot, loc cit, RSC {1997) 181.
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principle of Community law -  now given extra force by the vaguely worded 
yet influential subsidiarity principle of Article 3B TEU (Any action by the 
Community shall not go beyond what is necessary to achieve the objectives 
of this Treaty) -  and sometimes combined with the non-discrimination prin
ciple (Articles 6 and 95 EC, as amended by the TEU).

Disproportionate Penalties
Here, the Court’s reasoning was clearly stated in Banchero,46 which tackled 
an Italian regulation on tobacco smuggling and finally found it to be compat
ible with Article 30 EC by virtue of Keck reasoning. The ECJ felt that ‘the 
penalties that Mr Banchero incurs in no way bar the import of manufactured 
tobacco from other Member States, but tend merely to deter the consumer 
from acquiring tobacco on which taxes in conformity with Community law 
have not been paid, through unauthorized sellers themselves operating in 
breach of the Italian legislation applying to the distribution of manufactured 
tobacco’. As a consequence it held the sanctions, in all their severity, to be in 
accordance with Community law.

This said, however, the case similarly furnished the European judges with 
an opportunity to restate their doctrines regarding penalties:

while in principle penal legislation and the rules of criminal procedure remain 
within the province of Member States, it follows from consistent case-law that 
Community law sets limits regarding the control measures which Member States 
may maintain in the context of the free movement of goods and persons. The 
administrative or repressive measures must not exceed what is strictly necessary; 
the control methods must not be so conceived as to restrain the freedom desired 
by the Treaty, and must not attach to it a penalty so out of proportion with the 
gravity of the offence as to become a bar to that freedom.

This ‘consistent case-law’ has in fact evolved over some 20 years, mostly 
with regard to customs and fiscal matters. In 1976, Donckerwolcke47 stressed 
that the offence of non-declaration or false declaration ought not to be sane - 
tioned by a penalty ‘disproportionate to an offence of a purely administrative 
nature’. Likewise, in Rivoira in 1978,48 the ECJ added that it would be 
‘disproportionate to apply without distinction criminal penalties provided for 
false declarations made so as to effect prohibited imports’.

Disproportion may, in particular, result from the fact that offences are of 
a ‘purely administrative’ nature, thus implying no real criminal fault 
(intentional, imprudent or negligent). In effect, this is the message of

46 Case C-387/93, Banchero [1995] ECR1-4663.
47 Case 41/76, Donckerwolcke [1976] ECR 1921. Cf. Case 203/80, Casati [1981] ECR 2595 

and Case 157/79, Pieck [1981] ECR 2171.
48 Case 179/78, Procureur de la République v. Michelangelo Rivoira and others [19791 

ECR 1147.
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Donckerwolcke, with the Court determining that a national rule requiring 
indication of the country of origin on the customs declaration document for 
goods imported, falls under the prohibition of Article 30 EC ‘if the importer 
is asked to declare in relation to origin anything other than what he knows or 
may reasonably know’. More specifically, Wurmser49 from 1989, found that 
a national provision forcing those who wish to introduce a product to a 
national market to verify the conformity of that product with the legal 
requirements in force, and imposing criminal sanctions for default, would 
only be compatible with Articles 30 and 36 EC, where the importer can 
liberate himself from liability through presentation of an attestation showing 
he has met the legal obligations incumbent upon him.

Discriminatory Penalties

Here the Drexl case on fiscal matters is decisive:50 ‘While it is true that penal 
legislation and the system of penalties, even in fiscal matters, are within the 
province of Member States, Community law sets limits in cases where the 
national legislation is liable to have an impact on the neutrality of domestic 
taxation in relation to intra-community trade, as desired by Treaty Article 95, 
as well, as on the good operation of the common VAT system as it results 
from the Community directives ... A system of penalties ought not to have 
the effect of compromising freedoms laid down in the Treaty’.

Alternatively, the Court argues first in terms of proportionality, finding 
that this principle would be infringed ‘if a penalty was so disproportionate to 
the gravity of the offence as to become a barrier to the freedom guaranteed 
by Community law’. However, disproportion is further combined with the 
principle of discrimination between criminal penalties. In fact, according to 
whether the offences were in relation to VAT on imports or VAT on domes
tic transactions, the penalties were different (penalties of imprisonment and 
confiscation in the case of import, and lesser penalties for internal transac
tions); the underlying idea being that this divergence amounted to ‘attributing 
a special significance to the crossing of a community frontier, a finding 
incompatible with the very principle of a “Common Market’” .

In the same vein, 199351 saw the ECJ state that ‘by setting up and apply
ing, under Article 414 of the French Customs Code, a system of penalties for 
offences relating to VAT due on import from another Member State severer 
than those provided elsewhere for VAT offences relating to transactions 
within the country, the French Republic had failed to fulfil obligations 
incumbent on it under Article 95 of the Treaty’. As one commentator points

49 Case 25/88, Wurmser [ 1989] ECR 1105.
50 Case 299/86, Drexl [1988] ECR 1213.
51 Case C-276/91, Commission v. France [1993] ECR 1-4413. Annotation by Bergeres D.

(1994) 105.



174 M ireille D elmas-M arty

out,52 the ECJ ‘does not, however, simply mechanically censure all differ
ences in treatment, if they can be shown to be justified’. As was found in 
Drexl, ‘Member States are not obliged to provide for identical systems for 
both categories of offence given that they are not equally easy to disclose... 
However, ‘the greater or lesser difficulty with which an offence may be dis
closed cannot justify a manifestly disproportionate divergence in severity of 
penalties provided for both categories of offence’. In other words, with 
regard to fiscal matters, the principle of non-discrimination (Article 95 EC) 
is, if appropriate, combined with that of proportionality, so that domestic 
penal law may be neutralized.

B. The Augmentation of National Penal Law

Given the Community’s lack of a direct competence in criminal law, and the 
EU’s still embryonic penal code, the main means criminally to sanction 
breaches of Community norms is through an appeal to national penal law, 
having the effect of augmenting national criminal provisions. This appeal 
may either take the form of integrating the Community norm into national 
penal law, thus implying the latter’s amendment, or, of treating Community 
interests in the same way as national interests, entailing the extension of the 
sphere of application of national criminal law.

1. The Call to Integrate the Community Norm into National Penal Law

In stark contrast to the direct neutralization of national law discussed above, 
it is readily apparent that a combination of the principles of primacy and 
direct effect of Community law is necessary, but not sufficient to ensure 
integration of the Community norm into national penal law. Rather, addi
tional support needs to be forthcoming from domestic law. States are 
strongly encouraged to furnish such support, thus fulfilling their duty of close 
cooperation. However, it should likewise not be forgotten that a Member 
State cannot avail itself of a directive not yet converted into domestic law. As 
the ECJ has twice noted,53 ‘the principle dictating that the penal law not be 
applied extensively to the disadvantage of the person prosecuted, which is 
the corollary of the principle of the legality of offences and penalties, and 
more generally of the principle of legal security, opposes the bringing of 
criminal prosecutions for conduct whose reprehensibility does not result 
clearly from the law’. This affirmation deserves all the more attention for 
being explicitly based on a reference to general principles of law and to 
Article 7 ECHR.

52 Note Bergerès, loccit.
53 Ibid.
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In practice, integration may occur directly through an amendment of 
national criminal law, thus converting the Community norm into domestic 
law, or indirectly by the technique known as reference, based on a -  more or 
less broad -  general clause inserted in the penal norm (the law itself or the 
implementing texts), and intended to incorporate Community law into 
national penal law. A few examples will be given of each of these two tech
niques.

Direct integration, conversion of Community law into domestic penal law, 
requires real legislative work with the national legislator amending the defi
nition of a criminal offence. This process of adjustment may be more or less 
spontaneous depending on the degree to which the Community norm 
demands a precise alteration in domestic legislation.

In competition law, for example, the existence of Community sanctions -  
though administrative rather than penal in nature -  gives the (administrative, 
quasi-penal) law of the EU general autonomy. Yet, this does not rule out all 
conversion of the Community norm. Thus, in France, the order of 23 
December 1986 (amended by the Act [Loi] of 1 July 1996), reorganizing the 
law of competition and prices, gave a new definition to ‘abuse of a dominant 
position’, which became ‘abusive exploitation of a dominant position or of a 
state of economic dependency’, and thus closer to Community law; a further 
clarification stating that following the partial decriminalization brought about 
by the 1986 order, the penalty was now, in principle, an administrative one 
(Article 13 of the order), only taking on a criminal character in the event of 
fraudulent conduct on the part of a person taking a ‘personal, decisive’ part 
in committing the offence (Article 17 of the order).

By contrast, in several other areas such as company or stock exchange 
law, the pressure to incorporate the Community norm generally derives from 
a directive, itself more or less precise, presupposing intervention for conver
sion. Thus, one may cite the Council Directive ‘co-ordinating regulations 
regarding insider trading54 which both promoted the introduction of a new 
offence into jurisdictions such as Luxembourg which had not yet pursued 
such behaviour, and the adaptation of existing offences to the new criteria 
appearing in the directive; this being the case in France.55

Another example is provided by the Council Directive ‘on prevention of 
the use of the financial system for purposes of money laundering’.56 Like the 
Council of Europe Convention, adopted in 1990, the Community Directive 
invites Member States to criminalize laundering and include in the concept

54 Council Directive 89/592/ EEC of 13 November 1989, OJ 1989, L335 at 30. Cf. Pingal, 
‘Les operations d’inities en droit communautaire’, JCP 1991.1.3515.

55 Laws of 2 August 1990 and 2 July 1996.
56 Council Directive 91/308/EEC of 10 June 1991, OJ 1991 L166/77.



176 M ireille D elmas-M arty

conduct relating to funds deriving from any criminal activity whatever. This 
contrasts with the 1988 UN Convention (Vienna Convention) which is 
confined to funds deriving from drug-trafficking. However, the Directive is 
less specific than the Council of Europe Convention, not explicitly requiring 
the adoption of criminal penalties. As has been noted,57 however, this appar
ent neutrality has not in fact weakened the Directive’s impact on national 
penal law:

while it is true that the Directive contains no explicit reference to penal law and 
that reference to it is provided for in a declaration adopted in the context of politi
cal cooperation (and thus at intergovernmental rather than Community level), it 
must nonetheless be recognized that Member State representatives accepted the 
need for recourse to the penal instrument in order effectively to fight money laun
dering.

Hence, the conclusion that ‘the all around interpretation of the Directive and 
Annex on laundering show the Community legislator’s preference for the 
most severe repressive instrument, namely the criminal law’. In their trans
position of this directive, a number of countries have in fact adopted criminal 
legislation on the topic. For instance, Italy criminalizes laundering whatever 
the origin of the funds;58 whereas in France, laundering, first provided for in 
connection with drug-trafficking has been progressively extended, first to 
funds derived from prostitution, then to funds of any criminal origin what
ever the offence.59

Finally, one might also note an example of integration by anticipation, in 
connection with the Council Directive relating to the implementation of the 
principle of equal treatment between men and women regarding access to 
employment, training, professional promotion and working conditions.60 The 
corresponding criminal offence was in fact introduced into French law in 
July 1975; that is, at a time when the Community directive was still under 
discussion.

It follows from these few examples, non-exhaustive and purely indicative 
in nature, that direct incorporation by conversion of the Community norm is 
a satisfactory process in that it respects the national legislator’s sovereignty, 
but is likewise somewhat cumbersome since it entails the redrafting of

57 Manacorda, ‘Criminalité économique et contexte international’ (Institutions interna
tionales 1996) Vol. IV, M. Delmas-Marty (ed.), Criminalité économique et atteintes à la 
dignité de la personne, 71 and s. Cf, Bernardi, ‘Vers une européanisation du droit des 
affaires, limites et perspectives d’un jus commune ciminal’, RDPC (1997) 415; Palazzo, 
‘Tecnica legislativa e formulazione della fattispecie penale in una recente circolare della 
Presidenza del Consiglio dei ministri’, in Cass. Pén. (1987) 243 and s.

58 Article 648A and 648ter CPI and Article 12 of the Decree Law of 2 June 1992 and Article 
12 introduced by the Decree Law of 22 June 1994.

59 Criminal Code, Article 222-38; Article 225-6 CPF; law of 13 May 1996, Article 324(1 )f 
CPF.

60 Council Directive, 76/207 of 14 February 1976.
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national penal law and cannot be systematized in all the areas which 
Community law affects. Hence the interest in integration by reference.

Integration by reference, for the purpose of incorporating the Community 
norm, has the advantage of flexibility and speed, but the drawback of weak
ening the national legislator’s autonomy through the quasi-automatic nature 
of the integration of the Community norm once the reference mechanism is 
in place. A distinction must also be made between simple reference from the 
national penal law to the Community norms, or complex reference from the 
law to implementing texts (not legislative but regulatory), which, in turn, 
refer to the Community norm (cascading reference, more or less explicit 
according to the case).

In fact, the first form, simple reference, remains rather rare. One may, in 
terms of French law, cite an Act of 21 May 1985 amending a decree of 9 
January 1982 on sea fisheries. At the outset, Article 3 of the law states that 
‘deep sea fishing shall be pursued in conformity with the regulations of the 
European Economic Community’, while Article 6 imposes criminal sanc
tions upon whoever ‘in breach of the regulations of the European Economic 
Community’ commits one or other of the offences listed in the text. The 
legislator’s will is thus clearly expressed in favour of integrating the 
Community norm into national penal law.

By contrast, in other areas national law refers only to implementing texts 
which in turn refer to Community norms (the concept of ‘cascading’). There 
are various examples in French law of transport, in legislation on frauds and 
falsifications or in customs law.

In transport law, the order (ordinance) of 23 December 1958 on working 
conditions and safety was complemented by implementing texts of a regula
tory nature which end by mentioning ‘contraventions of Community law’. 
The reference process was further specified by the decree of 17 October 1986 
regarding application of the provisions of the Council regulations of 20 
December 1985 (3820-85 and 3821-85) harmonizing certain aspects of road 
transport law. More specific than the previous texts, the 1986 decree lays 
down the principle that, for transport falling within its sphere of application, 
‘the concepts laid down in these regulations are equivalent to obligations 
defined by decrees in the Council of State’ (pursuant to Article 1 of the order 
of 1958 or of the decree of 31 July 1980), the consequence being that non- 
compliance with the Community regulations will be criminally sanctioned on 
the same basis as would be the case in national law.61

The law of fraud and falsifications similarly illustrates the process of 
integration by explicit reference through a two-stage mechanism. In a first

61 Cf. Crim., 15 November 1995, Bull 351.
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stage, the Act (Article 11, Act of 1 August 1905, which became Article L 
214(1) of the Consumer Code) states that ‘administrative regulations will 
stipulate the measures to be taken in order to implement’ this text. The Act of 
10 January 1978 (Article 13(1) of the law of 1905, which became Article L 
214(3) of the Consumer Code) introduces a second stage: ‘where an EEC 
regulation contains provisions falling within the sphere of application of this 
law, an administrative rule will stipulate these provisions, as well as those in 
Community regulations amending them and where applying them will consti
tute the implementing measures provided for in Articles L 214(1), L 215(1), 
last sub-paragraph, and L 215(4)’. This system, which ‘leads to creating 
penal processes endowed with a hybrid legal element, of internal law as 
regards the penalty, but of Community law as regards the conviction’,62 
leaves the judge much room for interpretation. As one commentator notes, 
‘this is particularly true of falsification, a term that the judges have come to 
regard as covering the slightest breach of any manufacturing rule whatever. 
In fact, these rules are now -  and for most products -  Community rules’.63 
The author further adds that in several judgments64 the Criminal Chamber 
has itself substituted the Community regulation for the French text, so 
confusing the grounds for conviction: ‘the basis for conviction is now so 
vague that case-law can itself bring Community law directly into the court
room’. This drawback is still greater where the reference is only implicit, as 
in customs law.

Customs law is in fact a prime example of a much vaguer reference 
mechanism. To be sure, the French Customs Code covers ‘any infringement 
of the provisions of laws or regulations that the Customs Administration is 
charged with applying’ (Article 410); but the wording merely allows the 
Community rules to be integrated into the definition of the breaches so crim
inalized. Less explicit for offences, Article 426 covers only false declarations 
as to ‘the nature, value or true origin of goods’; or again those that have the 
‘aim or effect of securing in whole or in part a reimbursement, exemption or 
reduced duty or any advantage whatsoever associated with import or export’ 
(Article 426(3) and (4) CD). However, these concepts are in practice defined 
by reference to Community law, as openly admitted by the criminal chamber 
of the Court of Cassation through the circuitous route of a phrase stressing 
that ‘the provisions of Article 426 of the Customs Code cannot be held to be 
contrary to ‘a Community regulation whose proper application in France 
they guarantee'.^  Thus, the Community regulations (grouped into the 
Community Customs Code by Council Regulation, 2913/92 of 12 August

62 M. Delmas-Marty, Droit pénal des affaires (1990) 38.
63 M. Massé, chr. RSC (1996) 935.
64 Crim., Duclos of 23 June 1977, Bull 238, Brochardoi 4 December 1978, Bull. 342; and 

Rameloi 1 October 1980, Bull. 242 judgments.
65 Crim., 1 June 1981, Bull. 176, in connection with a restitution granted subject to export of 

sugar to a third country (emphasis added).
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1992) are integrated quasi-automatically into the definition of the penal 
offence in domestic law, whether it be the origin, nature or value of the 
goods declared that is to be defined.66

National penal jurisdictions must further verify that conduct prosecuted 
actually falls within the scope of Community regulations,67 and again that 
the grounds for conviction resulting from these references be ‘defined in 
clear and specific terms to rule out arbitrariness and enable those indicted to 
know exactly the nature and cause of the accusation brought against them’; a 
position recently affirmed by the Court of Cassation68 in connection with 
two Community regulations (Regulation 1224/80 EEC of 28 May 1980 on 
the customs value of goods and Regulation 2742/80 EEC of 13 October 1982 
instituting a compensatory levy, invalidated by the ECJ on 11 February 
1998). A conviction was thus quashed: first, due to the irreconcilable differ
ences in the concept of ‘the value to be declared’ in the regulations 
concerned; and secondly, because of the absence of ‘customs debt’ resulting 
from the invalidation of the 1982 regulation.

It is thus apparent that a form of technical integration by reference has 
certain weaknesses, more closely resembling ‘legislative patch and mend’ 
than the consistent legal work which one would expect of a legislator anxious 
to ensure a genuine ‘quality of law’, to use the terms employed by the Euro
pean Court of Human Rights when assessing the legality of offences and 
penalties under the terms of Article 7 ECHR.

In this regard, it might be stated that the second integration technique -  
one of treating Community interests in the same way as national interests -  is 
clearly more satisfactory, since the notion of equal treatment is more explicit 
than that of reference.

2. The Call to Treat Community Interests in the Same Way as National 
Interests

This integration technique does not seek to incorporate the Community norm 
into national penal law, but rather attempts to extend the latter’s sphere of 
application so as to protect Community as well as national interests. To be 
sure, the integration technique may likewise contribute to protecting both 
national and Community interests. However, where only Community inter
ests are at stake, it is apparent that a problem of national sovereignty does not 
arise since states do not feel so directly concerned, especially when it comes 
to protecting financial interests, in other words the budget of the EU -  that is,

66 Cf, Cl. J. Berr and A Trimeau, Le droit douanier communautaire et national (4th ed., 
1997) 106 and s.

67 Crim., 12 June 1995, Bull. 214.
68 Crim., 30 October 1995, Bull. 329.
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the instrument par excellence of common European policy -  against crimi
nality.

Without analysing the characteristics of this form of criminality in full,69 
it may nonetheless be noted that it derives from ‘an impressive degree of 
organization’70 and is largely concealed, at least to the extent that it involves 
a particularly complex set of parties, including vast chains of ‘interme
diaries’, sometimes fictitious, and sometimes part of traditional commercial 
structures. In addition, however, complexity is augmented by the largely 
international nature of this form of criminality which is often spread over a 
large number of countries.71 This last feature represents the great paradox of 
the European market since ‘the more the internal market’s economic frontiers 
open, the more the persistence of legal frontiers is proving disastrous’72 to 
the point of offering criminals fortuitous bolt-holes.

As a remedy for legal lacunae, the first response from some Member 
States was spontaneous, with national governments -  though to varying 
degrees -  treating Community financial interests in much the same way as 
national interests. However, since this spontaneous approach was never 
generalized or systematized, the Commission made recourse to the principle 
of failure to fulfil obligations, so giving the ECJ a chance to specify the exact 
obligations which the principle of loyal cooperation imposes upon the 
Member States. This jurisprudence is now consolidated in the TEU and 
‘spontaneous similar treatment’ (spontaneous assimilation) is now accord
ingly accompanied by a principle of ‘imposed similar treatment’ (imposed 
assimilation).

Spontaneous similar treatment is fairly broadly accepted in national case- 
law, though not very often specified in national legislation. However, several

69 Cf, Vervaele, loc cit, ADDE Seminar on the juridic protection of financial interests of the 
Community, Brussels, November 1993. Cf. M. Delmas-Marty, What Criminal Policy fo r  
Europe? (1996); Perspectives de formation d’un droit pénal de TUnion européenne, Ve 
Journées gréco-latines de défense sociale, Thassalonique, October 1995 (dir. C. 
Vouyoucas), 1996.

70 Council of Justice and Home Affairs, Working Group on Community Law, JA 29 
February-1 March 1995, showing that: out of over 12,000 cases notified by Member 
States since 1991 in the area of own resources and the EDPPGF Guarantee, 1% of the 
total number of these cases alone represents over 50% of the total budget impact, and 3% 
of the number of cases notified by Member States involves individual amounts of more 
than 1 million ECU, representing in total over 2/3 of the amount of notifications (duties 
evaded and expenses embezzled or received unduly). More specifically, for 1995, it 
results from Member State notifications that: 2% of cases of fraud relating to revenue 
represents 62 million Ecus (or 50% of the fraudulent amounts); 4% of cases of fraud relat
ing to expenditure (EAGGF Guarantee) represents 57 million Ecus (or 57% of the fraudu
lent amounts).

71 See the annual reports from the Commission to the European Parliament, and the annual 
reports of the Court of Auditors.

72 Labayle, ‘La protection des intérêts financiers de la Communauté’, 1 Europe (1995).
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Member States have taken the initiative of defining new penal offences 
which are explicitly based upon the principle of similar treatment, the best 
examples being German and Italian law.

In German law,73 a distinction must be drawn between penal protection 
of Community revenue and expenditure. Regarding revenue, German fiscal 
law explicitly treats Community customs duties in the same way as German 
taxes (Article 3(1) of the Tax Code, Article 88(3) of the Customs Act, Article 
2 of the Levies Act). Thus, fiscal fraud, defined as a criminal offence when 
intentional, can be committed against the Community. In this case, Germany 
takes a different stance to France, with French law securing similar treatment 
solely through case-law rather than legislation. Moreover, German law crim
inalizes fraud even if committed by a foreigner abroad, so that entry duties 
due another Member State equally fall within the definition of fiscal fraud. 
But the greatest measure of German law’s originality lies in its protection of 
expenditure, with a specific offence of subsidy fraud. Article 264 of the 
German Criminal Code explicitly encompasses penal protection for Commu
nity subsidies, and likewise extends to cases where the fraud is committed by 
foreigners abroad. Additionally, in contrast to fiscal law which sanctions 
fraud only if ‘intentional’, the Criminal Code determines that subsidy fraud 
can be a product either of intentional or negligent conduct.

Thus, German law has, by and large, secured similar treatment, and also 
applies to reimbursements paid for the export of agricultural products to third 
countries, as well as aid given under the Social or Regional Funds; the latter 
through Article 264 of the German Criminal Code. However, as Tiedemann 
notes,74

the application of this provision to intervention payments made by the interven
tion agency for agricultural products and stockage aids, is disputed. These bene
fits are nonetheless protected by Article 263 of the Penal Code, defining fraud, 
which takes effect since Community financial interests are to be considered not as 
an expression of public power, but as private property corresponding to an indi
vidual right.

In the case of Italian law, the legislature’s attempt explicitly to criminalize 
subsidy fraud in the German manner is also noteworthy. Article 640a CPI, 
created by law No. 55 of 19 March 1990, covers the wrongful receipt of 
national or Community subsidies; while Article 2 of the law of 27 October 
1986 creates a special system for acts aimed directly at wrongfully procuring 
Community agricultural subsidies; with Article 73 of the 1990 law making 
this provision subsidiary in relation to Article 640a CPI. In consequence, it is

73 Cf. K. Tiedemann, La protection pénale des intérêts financiers de la Communauté. Actes 
du Séminaire organisé par la Commission européenne à Bruxelles, November 1989, doc. 
Commission, 141 and s.

74 K. Tiedemann, loc cit.
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thus apparent that ‘in the case of deceitful conduct, recourse will be made to 
the 1986 law, whereas in the more serious case of fraudulent manoeuvres 
Article 640a applies’.75

It should further be noted that Italian law also contains a special provision 
to combat the use of lawfully obtained public subsidies for unacceptable pur
poses: Article 316a CPI, introduced in 1990 to fill a lacuna in the legal order 
regarding the protection of public finances. This text penalizes those who, 
having received contributions, subsidies or funds destined to promote 
socially useful activities, fail to use the monies for these specified objectives. 
As has been noted, ‘the distinction between national fraud and Community 
fraud is irrelevant in this context, given the fact that Article 316a CPI applies 
to both’.76 While the German model of explicit, spontaneous similar treat
ment has also been followed in other countries, such as Portugal and Spain, it 
nonetheless remains the case that in many Member States similar treatment is 
still implicit. Hence the current desire of the Community institutions to 
impose assimilation.

Imposed assimilation is the outcome of joint action by the Commission and 
the ECJ; the Greek Maize jurisprudence concentrates upon the principle of 
failure to fulfil obligations. The Member States subsequently consecrated this 
case-law in Article 209a TEU.

Greek Maize tackled a complex fraud against the Community budget. 
Maize of Yugoslav origin was brought to Greece then re-exported as being of 
Greek and thus Community origin to a third country (Belgium). Under the 
European scheme, the perpetrators were thus not required to pay the agricul
tural levy which would otherwise have been due to the Community. The 
European Commission had been aware of irregularities as early as 1987 and 
had notified the Greek government of the conclusions of their inquiry into 
the facts. Greece, however, failed to act within the deadline set, and a case 
alleging failure to fulfil obligations was accordingly brought before the ECJ. 
This case explicitly drew on Article 5 EC: according to the Commission,

the provisions of Article 5 require Member States to sanction those committing 
breaches of Community law in the same way as those committing breaches of 
national law. The Greek Republic was in breach of these obligations by virtue of 
its failure to apply all the penal or disciplinary proceedings provided for by 
national legislation against the authors of the fraud and against all those who 
collaborated and concealed it.

75 S. Manacorda, in Criminalité économique et atteintes à la dignité de la personne, 1 
Europe (1995) M.S.H., 54 et seq.
Ib id , at 60.76
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On this specific point, the Court gave a judgment in principle, also drawing 
on Article 5 EC:

it should be noted that, where a Community regulation contains no specific provi
sion providing for sanction in the event of breach, reference should be made on 
this point to national legislative, regulatory and administrative provisions. Article 
5 EC requires Member States to take all measures appropriate to guaranteeing the 
scope and efficacy of Community law.

In an attempt to shed more light on the somewhat elliptic text of Article 5 
EC, the Court adopted a two-stage approach to the identification of the obli
gations of assimilation and efficacy. First, concentrating on domestic law 
texts, declaring that states

while conserving the choice of sanctions, must in particular ensure that breaches 
of Community law are punished on substantive and procedural conditions similar 
to those applying to breaches of national law of a similar nature and importance, 
and in any case must confer on the penalty an effective, proportionate and deter
rent nature.

Then secondly, with a measure of pragmatism, concretely applying the prin
ciple of similar treatment to implementing texts: ‘moreover, national authori
ties must in relation to breaches of Community law proceed with the same 
diligence as they use in implementing the corresponding national legislation’.

In the case at hand, the Court found that ‘it does not appear from the facts 
that the Greek authorities brought penal or disciplinary proceedings against 
the persons who perpetrated and concealed the fraud notified by the Com
mission nor that any obstacle was set against continuation of these pursuits’. 
It recognized that ‘in the pre-judicial proceedings the Greek government 
nonetheless maintained that national justice had the case in hand and that the 
outcome of the judicial enquiry should be awaited’. But similarly, it stated 
that not only had ‘the Commission rightly contested this argument... noting 
that ... the judicial action had in any case been brought not by the national 
authorities but by a competitor ... and relates only to the fraud associated 
with the cargo transported on the vessel Alfonsina’.

Finally, the Court found that ‘by omitting to begin penal or disciplinary 
proceedings against persons taking part in perpetrating and concealing the 
operations which enabled evasion from agricultural levies, the Greek Repub
lic failed to fulfil the obligations incumbent on it under Article 5 of the EEC 
Treaty’.

It may be noted, however, that the judgment at no point directly imposed 
a substantive form of criminal proceeding or penalty. Rather, a procedural 
obligation of similar treatment is clearly imposed on Member States, who 
must ensure that breaches of Community law are punished on substantive 
and procedural conditions ‘similar to those applying to breaches of national
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law’ and must proceed ‘with the same diligence as they use in implementing 
the corresponding national legislation’.

This case-law is, as noted, today incorporated in Article 209-A of the EU 
Treaty: ‘Member States shall take the same measures to counter fraud affect
ing the financial interests of the Community as they take to counter fraud 
affecting their own financial interests.’77 However, the report produced by 
the Commission in November 1995 drew on earlier comparative research and 
strongly lamented the fact that the Community only possesses partial knowl
edge of the fraud problem, whereas only total knowledge of all links in the 
anti-fraud chain would enable it to check the efficacy measures taken and 
assess/adjust them over time.78 Equally, it highlighted the fact that whilst the 
Member States seem to believe that similar treatment has been achieved, 
research tells a very different story.

C. Conclusion

This first section of this chapter has demonstrated how complex the process 
of harmonizing systems of national penal law is. Be it by virtue of the aug
mentation of domestic penal law, or through its neutralization, this process -  
if not completely anarchic -  has been somewhat contradictory. First being 
based on different principles (primacy of Community law and direct effect 
but also, depending on the cases, proportionality, free movement, non-dis
crimination, free competition, or loyal cooperation). Secondly, being 
achieved through different techniques (sometimes the domestic norm is over
turned by a national judge, occasionally the Community norm is incorporated 
into the national norm, and at times Community interests are treated in the

77 We would recall that the Amsterdam Treaty supplemented Article 209-A, replacing it by 
the following: ‘(1) The Community and the Member States shall counter fraud and any 
other illegal activities affecting financial interests of the Community through measures to 
be taken in accordance with this Article, which shall act as a deterrent and be such as to 
afford effective protection in the Member States. (2) The Member States shall take the 
same measures to counter fraud affecting the financial interests of the Community as they 
take to counter fraud affecting their own financial interests. (3) Without prejudice to other 
provisions of this Treaty, the Member States shall co-ordinate their action aimed at pro
tecting the financial interests of the Community against fraud. To this end they shall 
organise, in particular with the Commission, close and regular co-operation between the 
competent authorities. (4) The Council, acting in accordance with the procedure referred 
to in Article 189 B, after consulting the Court of Auditors, shall adopt the necessary mea
sures in the fields of the prevention of and fight against fraud affecting the financial inter - 
ests of the Community with a view to affording effective and equivalent protection in the 
Member States. These measures shall not concern the application of national criminal law 
or the national administration of justice. (5) The Commission, in co-operation with Mem
ber States, shall each year submit to the European Parliament and to the Council a report 
on the measures taken for the implementation of this Article.’

78 Cf. the comparative analysis of Member State reports on measures taken at national level 
to fight wastage and embezzlement of Community funds. Report on application of Article 
209-A of the Treaty on European Union, November 1995.



The European Union and Penal Law 185

same way as national interests). And finally, varying either according to the 
area of the EC Treaty being tackled (with the big categories of goods, 
services, capital receiving more attention), the legal discipline concerned 
(agriculture and fisheries law, stock exchange, competition and price law, 
company law, labour law, transport law), or the interests protected (EU 
budget). This complexity makes it almost impossible for jurists, and a 
fortiori for non-lawyers, to gain access to this increasingly important branch 
of penal law.

In this regard, the draft Italian Criminal Code of 1995 -  seeking to bring 
together ‘the area of penalties introduced in converting Community law into 
a single text which would, on all occasions, remain separate from the Crimi
nal Code’79 -  constitutes genuine progress. The first objective, according to 
Mr Bemardi,80 is ‘undoubtedly to prevent the code’s rules having their sta
bility compromised by shifts in Community law and conversion norms laying 
down penalties’. But he adds that there is also another, much more ambitious 
objective: ‘the creation of a uniform repressive regime free of national, 
“autarchic” aspects that have to date marked all the penal systems of the 
Member States, and especially their codes’. Still better, it might also promote 
the ‘development of a supranational penal system concerning only certain 
sectors of law’. This means moving very specifically from penal law in the 
European Union to the idea of a penal law of the European Union.

III. The Penal Law of the EU: Towards Unification?

Harmonization and unification are complementary rather than antagonistic 
processes. This is primarily due to the fact that harmonization is often a pre
condition for unification, with the process of European harmonization not 
only being a product of the influence of Community law but also deriving 
from the ECHR, since all 15 EU Member States have ratified the convention, 
thus allowing individual appeals to the European Court of Human Rights. As 
noted, Community law mainly impacts upon general criminal law (penalties) 
and special criminal law (convictions), while the ECHR more closely 
concerns penal procedure.

Further, however, harmonization need not necessarily lead to unification, 
but may exist alongside it, especially in view of the fact that criminal law, or 
where appropriate penal procedure, need not be unified in all those areas 
touched upon by the harmonization process. Moreover, the principle of sub
sidiarity would seem to imply that unification should only occur where

79 Cf. ‘Relazione al disegno di legge d’iniziativa dei senatori Riz e altri’, communicated to 
the Presidency 2 August 1995 (Parliamentary Proceedings -  Senate of the Republic, X I1 
Legislature, n° 2038, 50).

80 Bemardi, RDPC (1997), loc cit, 456.
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respect for Community objectives cannot be achieved by other means. To be 
sure, an argument may be made for total unification since the harmonization 
process (integrating Community norms into national norms, and treating 
Community interests in the same way as national interests) appears defective, 
leading to great variations in penal law throughout Europe, so giving eco
nomic operators an incentive to exploit these differences by making able use 
of national legal peculiarities (jurisdiction shopping). However, although this 
danger is undoubtedly present in all areas concerning penal law, merely 
improving international judicial and police cooperation would seem to be at 
its most ineffective in the area of EU budget protection. This is primarily to 
do with the factors which produce this form of crime (the amount of profit 
that criminals can expect from this type of fraud, be it EU revenue or expen
diture), and the particular difficulties associated with combating this highly 
organized, largely obscure and international type of offence. Accordingly, at 
the present stage of European construction, it would seem desirable to restrict 
the process of penal unification to the sole area of EU financial interests. In 
other words, unification should be substituted for harmonization in this area, 
but would go hand-in-hand with the harmonization process maintained in 
other areas.

Thus circumscribed, the unification process might be embarked upon in 
various ways. On the one hand, fraud against the Community budget might 
be deemed to be a ‘matter of common interest’ in the sense of Article K.l of 
Title VI of the EU Treaty (Third Pillar), since the underlying objective is 
indeed one of fighting ‘fraud on an international scale’ (Article K .l(5)). In 
this regard, a degree of unification -  through intergovernmental convention -  
in the matter of definitions might improve ‘cooperation in the fields of jus
tice and home affairs’ (according to the heading of Title VI). This was, in 
fact, the notification for the Convention for the protection of the financial 
interests of the Communities, the so-called ‘PFI Convention’, (Protection of 
Financial Interests) adopted on 26 July 1995, and supplemented by the two 
additional protocols of 27 September 1996 and 19 June 1997.

Equally, however, it should be noted that -  by contrast with other forms 
of international fraud -  fraud against the EU budget attacks an ‘essential’ 
interest of the Community which is supranational in nature. It is therefore 
possible -  and in my view necessary -  to consider a more specific approach 
based upon the principle of sound financial management (Article 205 EC) 
within the framework of the First Pillar; the legitimate objective here being 
the safeguarding of both the legal security and equality of economic opera
tors through the unification of penal protection for the EU budget.

Article 205 EC has thus provided the basis for a proposed supranational 
penal code, to be directly applicable on the territory of all EU Member 
States, which was given the title ‘corpus juris for protecting the financial
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interests of the EU’, and was presented by the Parliament and the Commis
sion at a public hearing held in Brussels on 15 and 16 April 1997.81

A. The PFI Convention

This Convention, signed on 26 July 1995, but not yet in force, was adopted 
on the basis of the Third Pillar (Article K.3(2)(c), Title VI TEU). It thus falls 
within the province of intergovernmental cooperation, differing in this 
respect from regulation 2988/95 of 18 December 1995, which, on the basis of 
the First Pillar (Article 235 EC), sets up a ‘common legal framework in all 
areas covered by Community policies’, but confines itself to administrative 
measures and sanctions, the objectives of which allow the ‘competent 
authorities of the Member State’ to stipulate the law under which the poten
tially culpable behaviour of economic actors is to be assessed. The analysis 
begins with a brief description of the PFI Convention, and then moves on to 
assess its limits.

1. Content

By contrast with the regulation, clearly located outside the penal sphere, the 
PFI Convention, though based on the Third Pillar, does not merely commit 
the signatory states to strengthened cooperation (in terms of distribution of 
powers, extradition and mutual cooperation), but also aims to unify penal 
definitions; the preamble stressing the conviction of Member States ‘that 
protecting the financial interests of the European Communities requires that 
any fraudulent behaviour attacking the interests in question should give rise 
to penal proceedings, and that, to that end, a common definition should be 
adopted’.

In practice, however, varying degrees can be distinguished, ranging from 
unification, for the definition of offences (Article 1 specifying both the sub
stantive feature and the moral feature of fraud, the intentionality of which is 
explicitly required, and additional protocols defining corruption of public 
officials and laundering), to harmonization -  itself variable -  for sanctions 
and the allocation of responsibility. As to sanctions, Article 2 in fact leaves 
room for Member State action, stating that each should

81 Cf, Europe, n° 6958. The text of the Corpus juris was published in a bilingual version
(French/English), Economica, 1997. It is being translated into the other EU languages. 
The text emerged from the M. Delmas-Marty report summarizing the proposals of a group 
of experts consisting of Professors Enrique Bacigalupo (Madrid), Mireille Delmas-Marty 
(Paris), Giovanni Grasso (Catania), Nild Jareborg (Uppsala), John R. Spencer 
(Cambridge), Dionysios Spinellis (Athens), Klaus Tiedemann (Freiburg im Brisgau) and 
Christine Van den Wyngaert (Antwerp).
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take the necessary measures to ensure that the conduct mentioned in Article 1 ... 
shall be subject to effective, proportionate and deterrent penal sanctions, includ
ing, at least in the case of serious fraud, custodial penalties on the understanding 
that serious fraud is to mean any fraud relating to a minimum amount to be set in 
each Member State. This minimum amount may not be set at more than 50,000 
ECUs (Article 2(1)).

Article 2(2) gives Member States further discretion, specifying that 
‘however, a Member State may provide for cases of minor fraud relating to a 
total amount of less than 4,000 ECUs and not marked by any special aggra
vating circumstances in accordance with its legislation, sanctions of a nature 
other than those provided for in paragraph 1 ’.

In the matter of the allocation of responsibility (Article 3), one could 
declare harmonization to be a ‘sham’, since under the heading ‘penal respon
sibility of heads of firms’ the Convention provides that

each Member State shall take the necessary measures to enable heads of firms or 
any person with power of decision or control within an enterprise to be declared 
criminally liable on the principles defined by its internal law for fraudulent acts 
committed to the detriment of the financial interests of the European Communi
ties, as mentioned in Article 1, by a person under their authority on behalf of the 
enterprise (emphasis added).

In addition, the second additional protocol (Articles 3 and 4), provides more 
specifically for the criminal liability of legal entities, but does not change the 
text on the responsibility of the head of a firm. Here, in its present form, uni - 
fication of basic penal law appears to be confined to a few common defini - 
tions (offences, liability of legal entities). However, these definitions have no 
direct applicability and the Convention specifies that ‘each Member State 
shall take the necessary and appropriate measures to convert the provisions 
of paragraph 1 into domestic penal law in such a way that the conduct cov
ered is made a criminal offence’. In other words, the Convention continues to 
rely on the integration technique, converting the Community norm into 
domestic law; a technique shown to have the advantage of preserving 
national legislative sovereignty, but likewise the drawback of being a cum
bersome process of norm production. As to the provisions which seek to 
harmonize sanctions, the integration technique is not specified, perhaps since 
their content is in any case very vague. One may, however, assume that their 
integration would, where appropriate, be accomplished through the same 
process of conversion into domestic law.
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2. Limits

Over and above the timidity of the penal provisions set out above, ineffi
ciency is a further danger for two reasons. On the one hand, the ECJ, whose 
role in the harmonization of national law has been a vital one, seems to have 
a somewhat weakened competence. Thus, Title VI of the EU Treaty origi
nally determined only that Article K.3 conventions ‘may stipulate that the 
Court of Justice should have jurisdiction to interpret their provisions’. In this 
regard, the PFI Convention appoints the Council as adjudicator in the event 
of a dispute between Member States on the interpretation or application of 
the Convention, and allows for ECJ review -  upon request of one of the par
ties to the dispute -  only where a solution has not been found within six 
months (Article 8(2) PFI Convention). Similarly (Article 8(3)); ‘any dispute 
relating to Articles I or 10 of this Convention between one or more Member 
States and the Commission of the European Communities that has not been 
settled by negotiation may be brought before the Court of Justice’. However, 
this situation may now have been modified, the new Article K.7 TEU 
(amended by the Amsterdam Treaty) confirming the Court’s jurisdiction in 
principle over Conventions drawn up under Title VI.

The danger of inefficiency is likewise augmented, since the PFI leaves 
questions of procedure and proof largely untouched, although the extreme 
diversity among national procedural orders may paralyse penal cooperation. 
As early as 1996, the Commission had highlighted the drawbacks of this 
form of diversity and had argued the need for measures enabling: first, the 
‘mutual recognition of the judicial empowerment of the investigators’ 
(police, public prosecutors, examining magistrates); second, a ‘co-ordination 
of investigation to prevent overlapping and gather information as part of an 
overall strategy’; and third, ‘readjustment of proof collection to ensure simi
larity between types of proof.82 Equally, judges and prosecutors from sev
eral European countries -  highlighting the ‘impunity’ with which fraudulent 
behaviour may be engaged in -  launched the ‘Geneva Appeal’ in October 
1996, asking for procedural improvements aimed at setting up ‘a genuine 
European judicial area in which magistrates are able, without other let or 
hindrance than the rule of law, to seek and exchange information of use to 
ongoing enquiries’.83 In this regard, the second protocol provides some 
improvements, such as enhanced cooperation with the Commission (Article 
7) -  now incorporated in the Amsterdam Treaty -  but it is not yet enough.

Compared with the Commission’s statement and the judges’/prosecutors’ 
appeal, the PFI Convention is but a timid first step in the face of steadily 
advancing criminality. Hence the more ambitious but also more realistic pro-

82 European Commission, Group on penal and Community law, loc cit. note of meetings, 
Council JAI, 29 February- 1 March 1996.

83 Robert, ‘La justice ou le chaos’, Stock (1996) 331s.
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posal for a corpus juris which would more thoroughly unify the penal law, 
including procedure, within this area.

B. The Corpus Juris

The corpus begins by criticizing the means already adopted to protect the 
EU: ‘assimilation guarantees neither efficacy nor the justice that equal 
repression for all economic operators would constitute; co-operation, 
intended to enhance efficacy, inevitably increases complexity; and finally, 
harmonization, intended to strengthen justice and efficacy, contributes to the 
complexity of the whole’.84

European penal policy thus at present faces two dangers: on the one hand 
‘the political atrophy of a process that, from additional protocols to signed 
but not yet ratified conventions, consists in setting up a paper wall against 
very real criminality, the cost of which runs to billions of ECUs’; on the 
other, ‘the refusal of lawyers to entangle themselves in the growing norma
tive complexity caused by the dense web of national norms, more or less 
harmonized but never identical, and of cooperation practices with variable 
application and content. To be sure, lawyers may find extra work here, but it 
is far from certain whether quality of the law is thereby improved’.85

Hence the idea that a break with things of the past is both possible, given 
the strong consensus in favour of penal deterrents for budget fraud, and nec
essary because the only way to combine the three virtues -  justice, simplicity 
and efficacy -  is via the unification path.

Having said that, this text, drawn up by an expert group86 upon the 
request of the Commission and the Parliament has neither the ambition to be 
a penal code nor a European Code of penal procedure fully unified and 
directly applicable in all areas by European jurisdictions created for the pur
pose. It is a set of penal rules that constitutes a corpus juris relating solely to 
penal protection of the EU’s financial interests, but likewise creating a 
largely unified European legal area. Without claiming to settle everything in 
the greatest detail, this corpus consists of 25 rules grouped around seven 
principles that indicate the general philosophy. The statement of each rule is 
followed by a brief commentary setting out the motivations for the expert 
group’s choices.

To be sure, this sort of project raises questions about the legal basis since 
the EU’s present problem, stressed by many authors, is one of a ‘democracy 
deficit’. As demonstrated, current texts, even those with effects on domestic 
penal law, have emerged either from the treaties (and hence from the execu-

84 Corpus juris, loc cit, Economica (1997) 41.
85 Ibid, at 39.
86 On the Group’s membership, supra note 81.
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tive power of the states), or from derived law (and hence from the executive 
power of the EC). It will accordingly be necessary to recognize legislative 
powers for the European Parliament, extending its power of codecision in 
budgetary areas (Article 203 T. EC, amended by the TEU), and to grant 
powers of interpretation to the ECJ. As to content, a distinction should be 
drawn more specifically between penal law, broadly unified in the area of 
EU budget protection, and procedure, which is only partially unified.

1. Substantive Penal Law

The unification of the penal law, both general and special, relating to frauds 
against the EU budget is structured around the three guiding principles of the 
legality of offences and penalties, culpability as the basis for criminal liabil
ity and the proportionality of penalties to the gravity of the offence.

In the first place, the corpus proposes applying the principle of legality to 
the definition of unified offences (Articles 1-8 covering fraud against the 
Community budget, fraud in the awarding of contracts, corruption, abuse of 
office, embezzlement, laundering and conspiracy); further, specifying the 
main penalties applicable (imprisonment up to a maximum of five years for 
individuals and judicial surveillance for a maximum of five years for legal 
entities, fines, confiscation, publication of sentence) as well as supplemen
tary penalties for certain offences (exclusion from subsidies or from 
contracts, debarment from Community and nation civil service).

Second, the corpus derives from the principle o f culpability, the basis for 
‘criminal responsibility’, or a number of rules, relating to the mens rea 
(Article 10), error (Article 11), individual criminal liability (Article 12), the 
criminal liability of heads of firms (Article 13), and the criminal liability of 
groups (Article 14).

Finally, applying the principle o f proportionality o f penalties, rules are 
defined regarding the penalty measure (Article 15), aggravating circumstance 
(Article 16), and penalties incurred in cases of cumulation of offences 
(Article 17); an additional provision demanding that the adjudicating juris
diction be obliged to give reasons for the penalty.

It will be noted that the principle non bis in idem (no double jeopardy), 
enshrined in the ECHR (Article 4, Additional Protocol No. 7) inspired the 
provisions of Article 17(2): ‘Where a single act constitutes a criminal offence 
according to the Community regulation and according to the national regula
tion, only the former shall apply.’ As to ‘other cases of conflict’, including 
any conflict between penal and administrative sanctions, the corpus -  
inspired by ECJ case-law87 -  contents itself with affirming and extending the 
principle of proportionality, that ‘the competent authority shall take account

87 Case 14/68, Walt Wilhem [1969] ECR 165.
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in determining the final penalty of penalties already inflicted for the same 
act’. One may nevertheless wonder whether non bis in idem ought not like
wise to be explicitly extended to the case of conflict between penal and 
administrative sanctions, in application of the ECHR case-law.88

The content of these rules of substantive penal law is, moreover, the sub
ject of very wide debate, especially in the 17 Penal Research Associations 
created since 1989 in the framework of the Community. Then the EU should 
enable points of agreement and areas of resistance to be specified and, where 
appropriate, necessary adjustments to be made. It should be recalled that the 
rules proposed obey principles already part of the common European legal 
tradition and are now enshrined in the fundamental principles of Community 
law identified by the ECJ and the ECHR. However, since all this has to do 
with detailed technical rules, account also had to be taken of the national 
diversities highlighted by the various comparative studies commissioned. 
Debate is explicit on this point:

while convergencies sometimes exist between one national system and another, 
allowing a common law o f confluence to be defined, there remain divergencies in 
many cases that only a common law o f synthesis could transcend. Finally, lacu
nae, frequent in an area that is relatively new since it concerns protection o f 
supranational interests, entail the production o f supplementary common law.

It is clear that the overwhelming objective is to attain a common law of syn
thesis where synthesis is hampered by many divergencies. In penal law, these 
essentially lie in the area of criminal liability and more specifically the crim
inal liability of organizations; areas meeting with resistance in certain coun
tries, such as Germany, Italy, Greece and Luxembourg.89 Further, however, 
it is in the specific area of procedure that historical tension between the 
British accusatory model and the continental inquisitory tradition seems to be 
an obstacle to any attempt at approximation.90 Since harmonization is the 
vital precondition for effective deterrence, a synthesis has accordingly been 
proposed.

2. Procedure

The Commission has a clear objective -  supported by European 
judges/prosecutors through the Geneva appeal -  to create a single European 
legal area for the protection of the budget. The need is for pragmatic rather

88 ECHR: Case Gradinger v. Austria [1995] Series A, 238-C.
89 Cf. supra, theARPE seminar, especially the introductory report by K. Tiedemann and the 

summary report by M.-Ch. Piniot.
90 For a comparative study of several major systems (Germany, England, Belgium, France, 

Italy), cf, M. Delmas-Marty (ed.), Procédures pénales d ’Europe (1995) (forthcoming in 
English, J. Spencer (ed.)).
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than mere theoretical solutions and to this end the corpus regroups rules of 
procedure around three main axes.

• First, the principle of European territoriality, implementation of which 
presupposes creation of a European public prosecutor’s office, largely 
decentralized but endowed with identical powers in the 15 countries of 
the Union.91

• Second, the principle of judicial control (recognized in the 15 Member 
States, but applied according to rules which vary from one to another), 
should be given a common meaning through clarifications concerning 
the role of the national judge in the various stages of proceedings and 
the place of the ECJ.

• Third, the age-old cleavage between inquisitory and accusatory proce
dures is overcome in favour of a truly European principle, that of 
‘confrontational’ proceedings, which rest upon a clear definition of the 
rights of the accused and prosecution and similarly structures the rules 
of evidence.

Finally, a last principle will be noted, the subsidiary application of national 
law, which completes the whole (Article 35).

Regarding the principle o f European territoriality (Article 5, 18-24), it 
should be recalled that at the inquiry and prosecution stage -  i.e. the stage 
preparatory to judgment -  the disparities between one system and another 
appeared the greatest. The paradox being that this is the stage at which har
monization recommendations have had least success, whilst cooperation and 
assimilation have likewise met with most obstacles,

It is in order to unify this preparatory stage that the corpus juris proposes 
creating a European prosecutor’s office (EPP), in charge of directing investi
gations and then ensuring that procedure is followed: deciding no grounds or 
sending for judgment, placing the prosecution before the appropriate jurisdic
tion and ensuring the enforcement of sentences.

The keystone of the whole system, the EPP is defined by a set of rules92 
specifying its status and composition (Article 18), conditions for referral to it 
(Article 19) and its powers (Article 20).

The EPP is independent, in relation to both national authorities and 
Community bodies. The composition of the EPP has been designed so as not 
to lead to the creation of a new bureaucratic, centralized, and costly organ, 
liable by its very cumbersome nature to be unproductive. Accordingly, an

91 Its creation takes up a proposal by Klaus Hansch, President of the European Parliament, at 
the Brussels Interparliamentary Conference in April 1996.

92 On the way they fit with domestic law see Delmas-Marty, ‘Vers un parquet européen, 
entretien réalisé par Alain Vogelweith’, in Justice (Syndicat de la magistrature) n° 153, 
July 1997, 3-9.
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extremely light central structure is proposed, limited to the European Direc
tor of Public Prosecution (EDPP) and his services. In most cases, the bulk of 
the activities will rest with European Delegated Public Prosecutors (EDelPP), 
termed ‘itinerant prosecutors’, whose efficiency is guaranteed by the princi
ples of indivisibility and solidarity (Article 18(4)) and by the obligation to 
assist imposed, on national public prosecutors’ offices (Article 18(5)). The 
EDelPP are chosen by each state from among national prosecutors at the rate 
of one or more according to need, appointed for five years renewable once, 
and remunerated by their state of origin.

In the matter of referral (Article 19(1) - (3)), it is essential for the EPP to 
be able to act ex officio (especially when called in by Community rather than 
national authorities), even where the national authorities have already dis
missed the case.

In principle, the EPP is bound to prosecute all acts constituting offences 
defined by the corpus (since Article 19 requires the legality of prosecutions). 
However, to avoid over-rigidity of the system, three flexibility aspects are 
provided for, on certain conditions enumerated in the text: transfer of pro
ceedings to the national authorities (Article 19(4)), dismissal (Article (4)(b)), 
and settlement (Article 19(4)(c) and Article 22(2)(b)).

Finally, the EPP’s powers are divided into those which must be exercised 
by the EDPP and those which may be delegated to the EDelPPs, viz, powers 
of investigation (Article 20(3)), especially the power to ask for an accused to 
be detained or judicially supervised, with the judge then being able to issue a 
‘European arrest warrant’ (Article 24(l)(b)). This set of powers is in fact 
placed under the control of the judicial authority clearly affirmed by the 
second principle.

As for the principle of judicial control (Articles 24-28), this is a principle 
conforming with the written or unwritten constitutional tradition of all Mem
ber States, and, moreover, now imposed by the ECHR, as well as being a 
general principle of Community law. It applies throughout the procedure.

In the preparatory stage, the judicial control is assured by a juge des 
libertés (Article 25), who exercises two essential functions: authorizing (and 
in urgent cases verifying) any measure restricting or depriving rights and 
freedoms (detention and judicial supervision being restricted by the princi
ples of necessity and proportionality; also searches or telephone taps); then, 
at the end of the preparatory stage, if the EPP decides to refer the case to 
judgment, verifying the regularity of the whole procedure, excluding where 
appropriate certain evidence secured in breach of rules laid down (Article 32) 
and referring the matter to the jurisdiction of referral in accordance with the 
indications in the corpus (Article 26).
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At the judgment stage, the corpus gives jurisdiction to national courts, 
mandatorily made up of professional judges, if possible specialized in eco
nomic and financial matters (Article 26).

Similarly, the ordinary rights of appeal are exercised in national jurisdic
tions, in accordance with the rules indicated in the text (Article 27).

Finally -  a specific appeal inspired by the second additional protocol to 
the PIR Convention -  recourse to the ECJ is provided for. According to 
Article 28, the Court’s competence serves three objectives: ensuring unity of 
interpretation of the corpus through provision for preliminary rulings (Article 
28(a) to be employed under Article 177 EC conditions); resolving any dis
putes between states or between a state and the Commission concerning 
application of the corpus (for instance, if a state refused to appoint EDelPPs 
or the national jurisdictions competent to apply the corpus); and settling the 
conflicts of competence that might arise either between European national 
institutions concerning the public prosecution, or between national jurisdic
tions concerning the legal guarantee. Here again, the appeal should be exer
cised on the conditions laid down in Article 177 EC (Article 28(2) and (3)).

By contrast, the possibility of assigning the ECJ the role of Court of 
European Final Appeal, able to intervene at the request of one of the parties 
following exhaustion of domestic remedies, was contemplated by the expert 
group, but finally discarded because of the risk of procedural delays and the 
danger of upsetting the present balance between national jurisdictions and the 
ECJ.

As regards the principle of ‘confrontational’ proceedings, the notion of a 
single European legal area presupposes transcending the old, quasi-theologi- 
cal opposition between inquisitory and accusatory procedure. Largely pre
pared by the ECHR and by the case-law of the two European courts, a syn
thesis is proposed, not as a compromise abandoning the best facets of each 
model, but as progress over both. The underlying idea is that proof will be all 
the more solid for having been the outcome of this sort of debate. I would 
recall that it is only partly provided for in inquisitory procedure, and that in 
accusatory procedure it appears only very late, in practice only at the judg
ment stage. In this sense, the proposed provisions would accordingly mean 
progress in the quality of proceedings everywhere.

More specifically, the principle of ‘confrontational’ proceedings presup
poses: first, clear recognition of the rights not just of the accused (Article 29) 
but also of the victim, in this case the Commission, to act as plaintiff (Article 
39); and second, common rules on the burden of proof (Article 31), on evi
dence admitted (Article 32) providing in particular for creation of a European 
procès-verbal for hearing witnesses (Article 32(l)(a)), and interrogating the 
accused (Article 32(l)(b), valid as evidence in all 15 Member States), and the 
exclusion of certain evidence (Article 33); finally, the balance at various
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stages of proceedings between public and in camera proceedings must be 
specified (Article 34).

Ultimately, it emerges from the foregoing that in penal procedure the 
corpus juris combines unification (creation of the EPP and of institutions like 
the European arrest warrant or European procès-verbal) and harmonization, 
i.e. the mere approximation of national practices that remain different. Thus, 
the functions of the juge des libertés would be performed, according to the 
case, by a juge d'instruction in France and Spain, the GIP in Italy, the exam
ining magistrate in Germany, and the Justice of the Peace in England. The 
same goes for the adjudicating jurisdictions, which would keep their present 
diversity insofar as this did not seem a bar to the efficacy of the penal pro
ceedings. Similarly, failing the creation of genuine European penal jurisdic
tions, the notion of a single European judicial area results in a recognition of 
the power of judgment by national penal jurisdictions. It should be recalled, 
however, that their composition and status must respect the principles of 
independence and impartiality laid down by the ECHR (Article 6); that the 
notion of fair trial as now required by Article 6(l)-(3) ECHR, tends to bring 
practices together; that the corpus adds the obligation for professional judges 
(Article 26, cited) and provides for some evolution of rights of appeal 
(Article 27), intended to avoid over-large divergencies like those noted at 
present between their under-employment in Britain and their over-employ
ment in Italy.93

This amounts to saying that even in such a circumscribed area as fraud on 
the European Union budget, unification, which presupposes the adoption of 
identical rules, must necessarily be combined with greater uniformity leading 
to harmonization. A fortiori in other areas. This is why, despite the inevitable 
complexity accompanying it, it seems best for Europe now to take both 
routes simultaneously: harmonization, which commands the evolution, of 
penal law with the European Union, and unification, which leads to the cre
ation of a penal law of the Union. The tables below give an idea of this com
plexity, which, perhaps, may prefigure that of a planet-wide common law.94

93 Cf, M. Delmas-Marty, Procédures pénales d ’Europe, loc cit.
94 Cf, Delmas-Marty, ‘Pour un droit commun’, Seuil (1994); ‘Vers un droit commun de 

l’humanité, interview with Ph. Petit’, Textuel {\996).
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The Law of the Horse: 
What Cyberlaw Might Teach

A few years ago, at a conference on the ‘Law of Cyberspace’ held at the 
University of Chicago, in a room packed with ‘cyberlaw’ devotees (and 
worse), Judge Frank Easterbrook told the assembled listeners that there was 
no more a ‘law of cyberspace’ than there was a ‘law of the horse’.1 That the 
effort to speak as if there were such a law would just muddle rather than 
clarify. And that legal academics (‘dilettantes’) should stand aside as judges 
and lawyers and technologists worked through the quotidian problems that 
this souped-up telephone (the computer with modem) would present. ‘Go 
home’, in effect, was Easterbrook’s welcome.

As is often the case when my then-colleague speaks, the intervention 
produced an awkward silence, some polite applause, and then quick passage 
to the next speaker. It was an interesting thought -  the thought that this 
conference was as significant as a conference on the law of the horse (an 
anxious student sitting behind me whispered that he had never heard of the 
Taw of the horse’). But it didn’t seem a helpful thought, two hours into this 
day-long conference. So unhelpful, it was put away. Talk quickly shifted in 
the balance of the day, and in the balance of the contributions, to the idea that 
either the law of the horse was significant after all, or that the law of 
cyberspace was something more.

Some of us, however, could not so easily leave the question behind. I am 
one. I confess that I have spent too much time thinking just what it is that a 
law of cyberspace could teach. This essay is an introduction.2 My aim is to 
show that there is something general about how we might think of regulation 
-  regulation, that is, both there and here -  that cyberspace will teach, and that 
we see this general feature only by working through some specifics. Or, put 
differently, when we come to understand regulation there, we will have come 
to see something special about regulation here.3

1 See Easterbrook, ‘Cyberspace and the Law of the Horse’, U. Chi. L. Forum (1996) 207. 
The reference is to an argument by Gerhard Casper, who, when dean of the University of 
Chicago, boasted that the law school did not offer a course in ‘the law of the horse’. The 
phrase originally comes from Karl Llewellyn, who contrasted the U.C.C. to the ‘rules for 
idiosyncratic transactions between amateurs’. Ibid., at 214.

2 For the complete account, or as complete as it gets, see L. Lessig, Code and other Laws o f  
Cyberspace (1999).

3 On the idea that one is always in real space while in cyberspace, or alternatively, that 
cyberspace is not a separate place, see Lessig, ‘The Zones of Cyberspace’, 48 Stan. L. 
Rev. (1996) 1403.



204 Lawrence Lessig

My essay moves in five parts. I begin in Sections I and II with two prob
lems of regulation that cyberspace might present as a way to illustrate the 
issues at stake. I then use these examples to articulate a model of regulation 
that will apply both to regulation in cyberspace as well as in real space. In 
Section III, I consider two examples of how law might regulate cyberspace. 
My aim is to show the possibility; it is not to argue for any particular regula
tion. Section IV makes the same point in reverse: I offer two examples of 
how cyberspace might (in effect) regulate law. These two perspectives sug
gest a more systematic competition, which I describe in Section V. Section 
VI then draws two lessons from this competition -  lessons, I argue, that 
reach beyond the domain of cyberspace.

I conclude with an answer to Easterbrook’s challenge. If my argument 
sticks, then these two lessons are questions about regulation that should trou
ble us as much about real space regulation as they do about law in 
cyberspace. They should, that is, in the words of Judge Easterbrook, 
‘illuminate the entire law’4 even if drawn from just one domain.

I. Paradigm Cases

Consider two cases that will set a paradigm for the problems of regulation 
that cyberspace presents. They both involve differences in ‘information’ -  
the first too little, the second too much -  but it is not information that makes 
these problems distinct. Instead, their salience turns on the source of the fea
ture that will make them (for us) distinctive. That source is code -  the soft
ware and hardware that makes this part of cyberspace as it is. As I argue 
more fully below, the paradigm regulatory question in cyberspace is how to 
accommodate this difference in code.

A. Zoned Speech

Pornography in real space is zoned from kids. Whether by laws (banning the 
sale of pom to minors), or by norms (shunning those who do), or by the mar
ket (pom costs money), it is hard in real space for kids to buy pom because 
in real space, pom has been placed for adults. In the main, not everywhere; 
hard, not impossible. But on balance, the regulations of real space have an 
effect which is to keep kids from pom.

These real space regulations hang upon a feature of real space. They 
depend upon a feature of its design. It is hard in real space to hide that you 
are a kid. Being a kid in real space is a self-authenticating fact. Sure -  a kid

4 Easterbrook, supra note 1, at 207.
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may disguise the fact that he is a kid; he might don a moustache or walk on 
stilts. But costumes are expensive, and not terribly effective. And it is hard to 
walk on stilts. Thus the kid transmits that he is kid, and so the seller of pom 
knows he is a kid;5 and so the seller of pom, either because of laws or norms, 
knows not to sell. Self-authentication makes zoning in real space easy.

Age is not similarly self-authenticating in cyberspace. Even if the same 
laws and norms applied in cyberspace, and even if (as they are not) the 
constraints of the market were the same, any effort to zone pom in 
cyberspace faces a very difficult problem. In cyberspace, being a kid is not 
self-authenticating. The fact that one is not a kid is extremely hard to certify. 
To a web site accepting traffic, all requests are equal. There is no automatic 
way to distinguish adults from kids, and likewise, no easy way for an adult to 
establish that he is an adult. This feature of the space makes zoning regula
tion in the space costly -  so costly, the Supreme Court held in Reno v. ACLU, 
that the constitution prohibits it.6

B. Protected Privacy

If you walked into a store, and the guard at the store recorded your name, and 
if cameras tracked your every step, noting what items you looked at and what 
items you ignored; if an employee followed you around, timing your atten
tion span in any given aisle; if before you could purchase an item you 
selected, the cashier demanded that you reveal who you are -  if any or all of 
these things happened in real space, you would notice. You would notice, 
and would make a choice about whether you wanted to shop in such a store. 
Perhaps the vain would enjoy the attention; perhaps the prices would be sig
nificantly lower. Whatever the reason, whatever the consequent choice, you 
would know enough in real space to know to make a choice.

In cyberspace, you wouldn’t. You wouldn’t notice this monitoring 
because it is not similarly visible. As Jerry Kang aptly describes,7 when you 
enter a store in cyberspace, it can record who you are; click monitors will 
track where you browse, how long you watch a particular page; in effect, an 
employee (if only a bot on a computer) can follow you around, and when you 
purchase, it can record who you are and from where you came. All this is 
done in cyberspace, invisibly. Data are collected but without the individual

5 See Crawford v. Lungren, 96 F.3d 380 (9th Cir. 1996) (holding constitutional a California 
statute banning the sale of ‘harmful matter’ in unsupervised sidewalk vending machines 
because of compelling state interest in shielding minors from the influence of adult- 
oriented literature).

6 See Reno v. American Civil Liberties Union, 521 U.S. 844, 117 S.Ct. 2329 (1997); 
Lessig, ‘What Things Regulate Speech: CDA 2.0 vs. Filtering’, 38 Jurimetrics J. (1998) 
629.

7 See Kang, ‘Information Privacy in Cyberspace Transactions’, 50 Stan. L. Rev. (1998)
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knowing. Thus the individual cannot (at least as easily) make a choice about 
whether to participate or consent to this surveillance. In cyberspace, surveil
lance is not self-authenticating. Nothing reveals whether you are being 
watched,8 so that there is no real basis upon which to consent to this moni
toring.

* * *

These examples fit a pattern: a feature of the environment of cyberspace that 
differs from an analogous feature in real space; the question for law is how to 
respond. Should the law change in response to that different feature? Or 
should the law try to change that feature, to make it conform to the law? And 
if the latter, then what constraints should there be on the law’s effort to 
change cyberspace’s ‘nature’. What principles should constrain the law’s 
mucking about with this space?

Or again, how should law regulatel To many, this question will seem 
very odd. For many believe that cyberspace simply cannot be regulated. 
Behaviour in cyberspace, this mem suggests, is simply beyond government’s 
reach. The anonymity and multi-jurisdictionality of the space makes control 
by governments impossible. The nature of the space makes behaviour in the 
space unregulable.9

This view about cyberspace is wrong -  though wrong in an interesting 
way. It either assumes that the nature of cyberspace is fixed -  that its archi
tectures, and the control they enable, cannot be changed -  or it assumes that 
government cannot take steps to change this architecture.

Neither assumption is correct. Cyberspace has no nature; it has no partic
ular architecture that could not be changed. Its architecture is a function of its 
design -  or as I will describe in the section that follows, its code.10 This code

8 See ‘Privacy Online: A Report to Congress’. Federal Trade Commission, June 1998 at 
<http://www.ftc.gov/reports/privacy3/index.htm>.

9 See, e.g., T. Steinert-Threlkeld (ed.), ‘Of Governance and Technology’, Inter@ctive Week 
Online (1998); Johnson and Post, ‘Law and Borders: The Rise of Law in Cyberspace’, 48 
Stan. L. Rev. (1996) 1367, at 1375; Kushner, ‘The Communications Decency Act and the 
Indecency Spectacle’, 19 Hastings Comm/Ent L.J. (1996) 87, at 131; Post, ‘Anarchy, 
State, and the Internet: An Essay on Law-Making h Cyberspace’, J  Online L. (1995) Art. 3.

10 As I define the term, code refers to the software and hardware that constitutes cyberspace 
as it is -  or more directly, the rules and instructions that are imbedded in the software and 
hardware that together constitute cyberspace as it is. Obviously, there is a lot of ‘code’ 
that meets this description, and obviously, the nature of this ‘code’ differs dramatically. 
Some of this code is within the Internet Protocol layer, where protocols for exchanging 
data on the internet (including TCP/IP) are implemented. Some of this code is above this 
IP layer, or in Saltzer’s terms, at its ‘end’. ‘For the case of the data communication sys - 
tern, this range includes encryption, duplicate message detection, message sequencing, 
guaranteed message delivery, detecting host crashes, and delivery receipts. In a broader 
context the argument seems to apply to many other functions of a computer operating 
system, including its file system’. Saltzer, Reed and Clark, ‘End-to-End Arguments in 
System Design’, in C. Partridge (ed.), Innovations in Internetworking (1988) 195. More 
generally, this layer would include any applications that might interact with the network 
(browsers, e-mail programmes, file transfer clients) as well as operating system platforms

http://www.ftc.gov/reports/privacy3/index.htm


The Law of the Horse: What Cyberlaw Might Teach 207

could well change either because it evolves in a different way, or because 
governments push it to evolve in a particular way. It may well be that 
particular versions of cyberspace cannot be regulated. But it does not follow 
that every version of cyberspace cannot be regulated.

My claim is that government can take steps that would increase the regu- 
lability of the space. But to see just how, we should think more broadly about 
this question of regulation. That is the aim of the section that follows.

II. Regulating Behaviour

A. Modalities of Regulation

Behaviour, we might say, is regulated by four kinds of constraints.11 Law is 
just one of those constraints. Law (in the naive positivist’s view) orders peo
ple to behave in certain ways.12 Law tells me not to deduct more than 50 per 
cent of business meals from my income taxes; it tells me not to drive faster 
than 55 mph on a highway. It tells me not to buy drugs; not to sell unlicensed 
cigarettes; not to trade across international borders without first filing a 
customs form. Law directs in these different ways by threatening a punish
ment. In this way, we say, law regulates.

But not only law regulates. Social norms, in this sense, regulate as well. 
They are a second sort of constraint. Norms say that I can buy a newspaper, 
but cannot buy a friend. They frown on the racist’s jokes; they are unsure 
about whether a man should hold a door open for a woman. Norms too, like 
law, regulate by threatening punishment ex post. But unlike law, the 
punishment of norms is not centralized. It is enforced (if at all) by a commu
nity, not a government. In this way, norms constrain. In this way, they, too, 
regulate.

The same is true for markets: markets, too, regulate. They regulate by 
price. The market constrains my ability to trade hours of teaching for pota
toes, or my son’s glasses of lemonade for tickets to the movies. Of course, 
the market only constrains so because of other constraints of law, and social

upon which these applications might run. In the analysis that follows, the most important 
‘layer’ for my purposes will be the layer above the IP layer. This is because the most 
sophisticated regulations will occur at this level, given the net’s adoption of Saltzer’s end- 
to-end design. Finally, when I say that cyberspace ‘has no nature’, I mean that there are 
any number of possible designs or architectures that might effect the functionality we now 
see associated with cyberspace. I do not mean that, given its present architecture, there are 
not features that constitute its nature.

11 This analysis is drawn from Lessig, ‘The New Chicago School’, 27 J. Legal Stud. (1998) 
661.

12 Obviously it does more than this, but put aside this argument with positivism; my point 
here is not to describe the essence of law; it is only to describe one part of law.
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norms -  markets are constituted by property and contract law; they operate 
within the domain allowed by social norms. But given these norms, and 
given this law, the market presents another set of constraints on individual 
and collective behaviour. Or alternatively, it establishes another band of 
regulation on individual and collective behaviour.

And, finally, there is a fourth feature that regulates behaviour in real 
space -  something we might call ‘architecture’. By ‘architecture’ I mean the 
physical world as we find it, even if as we find it is a way that has been 
made. That I cannot see through walls is a constraint on my ability to snoop. 
That I cannot read your mind is a constraint on my ability to know whether 
you are telling me the truth. That I cannot lift large objects is a constraint on 
my ability to steal. That there is a highway and train tracks separating this 
neighbourhood from that is a constraint on citizens to integrate. These 
constraints bind in a way that regulates behaviour. In this way, they too regu
late.

We can represent these four constraints together in a simple diagram (fig. 
1). Each ellipse represents one modality of constraint; the circle in the middle 
represents the entity being regulated; the arrows represent the direct regula
tory effect of each modality of regulation. The ‘net regulation’ for any given 
policy is the sum of the four effects.

Figure 1
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Figure 1 describes regulation in real space. The same model, we might say, 
can also describe the regulation of behaviour in cyberspace.

• Law regulates behaviour in cyberspace -  copyright law, defamation 
law, and obscenity laws all continue to threaten ex post sanction for the 
violation of some legal right. How well, or how efficiently, is a separate 
question -  in some cases more efficiently, in some cases not. But 
whether better or not, law continues to threaten an expected return. 
Legislatures enact;13 prosecutors threaten;14 courts convict.15
• Norms also regulate behaviour in cyberspace: Talk about democratic 
politics in the alt.knitting newsgroup, and you open yourself to flaming; 
‘spoof someone’s identity in a MUD, and you might find yourself 
‘toaded’;16 talk too much in a discussion list, and you’re likely to be 
placed on a common bozo filter. In each case, there is a set of under
standings that constrain behaviour in this space, again through the threat 
of ex post (though decentralized) sanctions.
• Markets regulate behaviour in cyberspace. Pricing structures constrain 
access, and, if they do not, busy signals do. (AOL learned this quite 
dramatically when it shifted from an hourly to flat rate pricing plan.17) 
Areas of the web are beginning to charge for access, as online services 
have for some time. Advertisers reward popular sites; on-line services 
drop low population forums. These behaviours are all a function of mar
ket constraints and market opportunity. They are all, that is, regulations 
of the market.
• And finally code regulates behaviour in cyberspace. The code, or the 
software and hardware that make cyberspace as it is, constitutes a set of 
constraints on how one can behave. The substance of these constraints 
may vary, but they are all experienced as conditions on one’s access to 
cyberspace. In some places, one must enter a password before one gains

13 The ACLU lists 12 states that passed internet regulations in 1995 through 1997. See 
<http://www.aclu.Org/issues/cyber/censor/stbills.html#bills>.

14 See, e.g., the policy of Minn. A.G., http://www.state.mn.us/ebranch/ag/memo.txt.
15 See, e.g., Playboy Enterprises v. Chuckleberry, 939 F.Supp 1032 (S.D.N.Y. 1996); 

United States v. Thomas, 74 F3d 701 (6th Cir. 1996); United States v. Miller, 1999 WL 
49398 (11th Cir. 1999); United States v. Lorge, 1999 WL 41076 (2nd Cir. 1999); United 
States v. Whiting, 1999 WL 16388 (8th Cir. 1999); United States v. Hibbler, 159 F.3d. 
233 (6th Cir. 1998); United States v. Fellows, 157 F.3d 1197 (9th Cir. 1998); United 
States v. Simpson, 152 F.3d 1241 (10th Cir. 1998); United States v. Hall, 142 F.3d 988 
(7th Cir. 1998); United States v. Hockings, 129 F.3d 1069 (9th Cir. 1997); United States 
v. Lacy, 119 F.3d 742 (9th Cir. 1997); United States v. Smith, 47 M.J. 588 (Crim. App, 
1997); United States v. Ownby, 926 F.Supp. 558 (W.D.Va 1996).

16 See, Dibbell, ‘A Rape in Cyberspace or How an Evil Clown, a Haitian Trickster Spirit, 
Two Wizards, and a Cast of Dozens Turned a Database into a Society’, Ann. Surv. Am. L. 
(1994) 471.

17 See, e.g., ‘AOL Still Suffering but Stock Price Rises’, Network Wk., 31 January 1997; 
Hilzenrath, ‘“Free” Enterprise, Online Style: AOL, CompuServe and Prodigy Settle 
FTC’, Wash. Post, 2 May 1997, at G01; ‘America Online Plans Better Information about 
Price Changes’, Wall St. J . , 29 May 1998, at B2.

http://www.aclu.Org/issues/cyber/censor/stbills.html%23bills
http://www.state.mn.us/ebranch/ag/memo.txt
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access;18 in other places, one can enter whether identified or not.19 In 
some places, the transactions that one engages in produce traces that 
link the transactions (the mouse droppings) back to the individual;20 in 
other places, this link is achieved only if the individual wants.21 In some 
places, one can select to speak a language that only the recipient can 
hear (through encryption);22 in other places, encryption is not an 
option.23 The code or software or architecture or protocols set these 
features; they are features selected by code writers; they constrain some 
behaviour by making other behaviour possible or impossible. They 
imbed certain values or they make certain values impossible. In this 
sense, they too are regulations, just as the architectures of real space 
code are regulations.24

These four constraints -  both in real space and in cyberspace -  operate 
together. For any particular issue, they may complement each other or they 
may compete.25 Thus, to understand how a regulation might succeed, we 
gain something by viewing these four modalities on the same field. We see 
something about the possibilities for regulation by understanding how the 
four interact.
The two puzzles from Section I provide a simple example of this point:

Zoned Speech: If there is a problem zoning speech in cyberspace, it is a 
problem that is traceable (at least in part) to a difference in the architecture of 
that place. The architecture of real space makes age (relatively) self-authenti
cating. Where age is not self-authenticating, other architectures (in the odd 
sense I mean here) as well as real space norms make it possible at a relatively 
low cost to verify one’s age.

18 For example, online services such as America Online.
19 USENET postings can be anonymous. See <http://www.cis.ohio-state.edu/hypertext/ 

faq/usenet/faq/part 1 /haq.html>.
20 Web browsers make this information available, both in real time and archived in a cookie 

file. See <http://www.cookiecentral.com/faq.htm>.
21 Web browsers also permit users to turn this tracking feature off.
22 PGP is a programme offered both commercially and free to encrypt messages. See 

http://www.cam.ac.uk.pgp.net/pgnet/pgp-faq>.
23 Encryption, for example, is illegal in some international contexts. See the comments of 

Ambassador David Aaron at <http://www.bxa.doc.gov/aaron.htm>; S.A. Baker, P.R. 
Hurst, The Limits o f Trust (1998) 130.

24 This idea of the law in code is beginning to be the focus of a number of scholars’ work. 
See. e.g., Reidenberg, ‘Governing Networks and Rule-Making in Cyberspace’, 45 Emory 
L.J. (1996) 911; Johnson and Post, ‘Law and Borders: The Rise of Law in Cyberspace’, 
48 Stan. L. Rev. (1996) 1367; Katsh, ‘Software Worlds and the First Amendment: Virtual 
Doorkeepers in Cyberspace’, U. Chi. L. Forum (1996) 335; Shapiro, ‘The Disappearance 
of Cyberspace and the Rise of Code’, 8 Seton Hall Const. L.J. (1998) 703.

25 Though of course the way they regulate differs. Law regulates (in this narrow sense) 
through the threat of punishments ex post; norms regulate (if they regulate effectively) 
through ex post punishment, as well as ex ante internalization; markets and architecture 
regulate by a simultaneous constraint: one does not walk through a brick wall only to be 
punished later on.

http://www.cis.ohio-state.edu/hypertext/faq/usenet/faq/part_1_/haq.html
http://www.cis.ohio-state.edu/hypertext/faq/usenet/faq/part_1_/haq.html
http://www.cookiecentral.com/faq.htm
http://www.cam.ac.uk.pgp.net/pgnet/pgp-faq
http://www.bxa.doc.gov/aaron.htm
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But, in cyberspace, this ability is not so easily available. In cyberspace, 
the basic internet architecture does not enable the self-authentication of age. 
The basic architecture permits the attributes of users to remain invisible. So 
norms or laws that turn upon a consumer’s age in cyberspace are relatively 
more difficult to enforce.

Privacy: A similar story accounts for the ‘problem’ of privacy. Real 
space architecture makes plain much of the surveillance of others.26 Ordinar
ily, one can notice if another person is following you, or one is aware if data 
from an identity card are being collected. Knowing this enables one to 
decline giving information if one does not want that information known. 
Thus, real space architecture enables only consensual collection of data about 
one’s commercial behaviour.

But the architecture of cyberspace does not similarly enable this choice. 
One wanders through the spaces of cyberspace, unaware of the technologies 
that gather and track one’s behaviour. One cannot assume that everywhere 
one goes such information is collected. Collection practices differ, depending 
on the site and its objectives. To choose, one must know, but the architecture 
disables (relative to real space) one’s ability to know when one is being mon
itored and to take steps to limit that monitoring.

In both cases, the difference in the possibility of regulation -  the differ
ence in the regulability of the space -  turns on differences in these modalities 
of constraint. Thus, as a first step towards understanding why a given 
behaviour in cyberspace might be different, we should understand these dif
ferences in the modalities of constraint.

B. How Modalities Interact

Though I have described them separately, modalities do not operate indepen
dently. Instead, in obvious ways, these modalities interact. Norms will affect 
what objects get traded in the market (we used to have a norm against selling 
blood; in many places that norm has changed27); the market will affect the 
plasticity of architecture (cheaper building materials, more plasticity in 
design); architectures will affect what norms are likely (common rooms will 
affect norms of privacy28); and all three will influence what laws are 
possible.

26 For a far more sophisticated and subtle view than my own, see D. Brin, The Transparent 
Society : Will Technology Force Us to Choose between Privacy and Freedom? (1998). 
Brin details the growing technologies for monitoring behaviour, including many that 
would be as invisible as the technologies that I argue define the web.

27 See, e.g., Wright, ‘The Body Bazaar: The Market in Human Organs is Growing’, 19 Dis
cover (1998), at 114 (describing recent history).

28 See, e.g., B. Moore, Jr., Privacy: Studies in Social and Cultural History (1984).
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Thus, a complete description of the interaction of these four modalities 
would trace the influences of the four upon each other. Some of these influ
ences would be direct -  norms making a particular market possible, for 
example. Some would be indirect -  an architecture that facilitated a norm 
that made a given market possible. But whether direct or indirect, the four 
depend upon each other. Each influences the other, but in a complex that 
belies any simple description.

There are two dependencies in particular, however, that I will isolate in 
the account that follows. One is the effect that law might have on the other 
three modalities of regulation; the other is the effect that architecture might 
have on the other three modalities of regulation. I isolate these two for two 
very different reasons. I focus on law, because law is the most obvious self- 
conscious agent of change. I focus on architecture, because in cyberspace at 
least, architecture is the most significantly different modality of regulation. It 
will be law that we first think about when we think about changing behaviour 
in cyberspace (we cannot help it; we are lawyers). It will be architecture or 
code that we will first notice as being most significantly different.

With both modalities, there are two distinct effects that we could track. 
One is the direct effect of each modality on the individual being regulated. 
(Law acts directly by threatening a consequence if a certain behaviour is not 
engaged. Code acts directly by giving the individual an experience which but 
for the code she could not have.) The second is the indirect effect of each 
modality upon other modalities o f regulation. By acting upon another modal - 
ity, either law or code can change that modality; and by changing that 
modality, law or code can indirectly change behaviour.29 In these cases, law 
or code uses these other structures of constraint; they co-opt these other 
structures of constraint, to bring them in line with the objectives of the law.

Any number of examples would make the point. But one about law will 
suffice.

Smoking: say the government’s objective is to reduce the consumption of 
cigarettes. There are a number of ways that the government could select to 
reach this single end. A law could, for example, ban smoking30 (that would 
be law regulating the behaviour it wants to change directly). Or the law could 
tax cigarettes 31 (that would be the law regulating the market for the supply of 
cigarettes in order to decrease the consumption of cigarettes). Or the law

29 My point in this drawing is not to represent all the forces that might influence each 
constraint. No doubt changes in code influence law as well as law influencing code; and 
the same with the other constraints as well. A complete account of how these constraints 
evolve would have to include an account of these interwoven influences. But for the 
moment, I am focusing just on the intentional intervention by government.

30 See, e.g., Ala. Code § 18.35.305; Ariz. Rev. Stat. Ann. § 36-601.01; Colo. Rev. Stat. § 
25-14-103 (public health laws banning smoking in certain public places).

31 See, e.g., 26U.S.C.A. § 5701 (1998); 26 U.S.C.A. § 5731 (1998).
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could fund a public advertising campaign against smoking32 (that would be 
the law regulating social norms, as a means to regulating smoking 
behaviour). Or the law could regulate the nicotine in cigarettes, requiring 
manufacturers to reduce or eliminate the nicotine33 (that would be the law 
regulating the ‘code’ of cigarettes, as a way to reduce their addictiveness, as 
a way to reduce the consumption of cigarettes). Each of these actions by the 
government can be expected to have some effect (call that its benefit) on the 
consumption of cigarettes; each action has a cost. The question with each 
means is whether the costs outweigh the benefits.

In this example, the law is functioning in two very different ways. In one 
way, its operation is direct; in the other, indirect.34 When it is direct, it tells 
individuals how they ought to behave. It threatens a punishment if they devi
ate from that directed behaviour. When it is indirect, the law aims at chang
ing the burden of one of these other modalities of constraint. The law can 
regulate each individually, or it can regulate all three simultaneously. It 
selects among these various techniques in pursuing the end it wants to 
achieve; which it selects depends upon the return from each, and the values 
implicit in the selection of one over another.

We can represent the point through a modification of Figure 1.

32 See, e.g., Ferdinand, ‘Mass. Gets Tough with Adult Smokers in Graphic TV Ads’, Wash. 
Post, 14 October 1998 at A3 (describing the series of six 30 second documentary-style 
anti-smoking ads on Pam Laffin’s struggle to survive while slowly suffocating from 
emphysema, sponsored by the state Department of Public Health); ‘Feds Pick Up Arnold 
Spots’, Adweek, 23 November 1998, at 8(1) (Seven youth-oriented anti-smoking 
commercials created for MA Department of Public Health were chosen by the U.S. Office 
of National Drug Control Policy to air nationwide as public service announcement start
ing 15 December).

33 In August 1996, the Food and Drug Administration (‘FDA’) published in the Federal 
Register ‘Regulations Restricting the Sale and Distribution of Cigarettes and Smokeless 
Tobacco to Protect Children and Adolescents’, 61 Fed. Reg. (1996) 44, 396. In Brown & 
Williamson Tobacco Corp. v. FDA, 153 F.3d 155 (4th Cir., 1998), the court found that the 
FDA lacked jurisdiction to regulate tobacco products as customarily marketed, because 
such regulation was inconsistent with both the terms of the Federal Food, Drug, and Cos - 
metic Act and the intent of Congress. Federal Food, Drug, and Cosmetic Act, §§201 
(g)(1)(C), (h)(3), 520(e), as amended, 21 U.S.C.A. §§ 321 (g)(1)(C), (h)(3), 360j(e).

34 The distinction between ‘direct’ and ‘indirect’ has a troubled history in philosophy, see 
Thomson, ‘The Trolley Problem’, 94 Yale L.J. (1985) 1395, 1395-96, as well as law, see 
National Labor Relations Board v. Jones & Laughlin Steel Corporation, 301 U.S. 1, 57 S. 
Ct. 615 (1937). Its troubles are similar to troubles with the Double Effect Doctrine, 
discussed in P. Foot, ‘The Problem of Abortion and the Doctrine of Double Effect’, in 
Virtues and Vices (1978) 19-32. See also Quinn, ‘Actions, Intentions and Consequences: 
The Doctrine of Double Effect’, 18 Phil. & Pub. Aff. (1989) 334-51; Bole III, ‘The 
Doctrine of Double Effect: Its Philosophical Viability’, 7 Sw. Phil. Rev. (1991) 1, 91-103. 
But the difficulty in these cases comes when a line between direct and indirect must be 
drawn; there is no need here to draw such a line.
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This is the picture of modem regulation. Regulation here is always a choice -  
a choice between the direct regulations that these four modalities might 
effect and the indirect regulations that they also might effect. The point is not 
binary; it is not that law picks one strategy over another. Instead, there is 
always a mix between direct and indirect. The question the regulator must 
ask is: Which mix is optimal?

The answer depends upon the context of regulation. In a small and 
closely knit community, norms might be the optimal mode of regulation; as 
that community becomes less closely knit, law or the market might become 
second-best substitutes. In 10th century Europe, mucking about with archi
tectural constraints might have been a bit hard, but in the modem modular 
office building, architecture becomes quite an effective technique (think 
about transparent cubicles as a way to police behaviour). The optimal mix in 
any context depends upon the plasticity of the different modalities. This plas
ticity obviously differs. What works in one context won’t necessarily work 
everywhere.

But while context matters, we may well be able to generalize. While in 
principle any modality might work, in fact, depending upon the context, 
some modalities might dominate.

This is the case, I suggest, in cyberspace. As I describe more fully in the 
section that follows, the most effective way to regulate behaviour in
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cyberspace will be through the regulation of code -  either direct regulation of 
the code of cyberspace itself, or of the institutions (code writers) that produce 
that code, so that code regulates individuals differently.

My aim in the next two sections is to explore this dynamic more fully. 
My hope is to show: (1) that government can regulate behaviour in 
cyberspace (slogans about the unregulability of cyberspace notwithstanding); 
(2) that the optimal mode of government’s regulation will be different when 
it regulates behaviour in cyberspace; and (3) that this difference will make 
more urgent a question that constitutional law has yet to answer well: What 
limits should there be on indirect regulation? How far should the law be 
permitted to co-opt these other structures of constraint?

III. Law Regulating Cyberspace

Whether cyberspace can be regulated depends upon its architecture.35 Its 
regulability, that is, is a function of its design. There are designs where 
behaviour within the net is beyond government’s reach; and there are designs 
where behaviour within the net is fully within government’s reach. The dif
ference is a difference in design, and the design is not given to us by nature.

My claim in this section is that government can take steps to alter the 
internet’s design. It can take steps, that is, to affect its regulability. I offer 
two examples which together should suggest the more general point.

A. Increasing Regulability: Zoning

Return to the problem of zoning in Section I. My claim was that in real 
space, the self-authenticating feature of being a kid makes it possible for 
rules about access to be enforced, while in cyberspace, because being a kid is 
not self-authenticating, the same regulations are not easy.

One response would be to make identity self-authenticating by making it 
such that, when one connects to a site on the net, features about oneself get 
transmitted to the site, so that the site can make a determination about 
whether, given the status of the individual, admitting the individual is 
permitted.

In a sense, this already occurs. The net already facilitates some identifi
cation. A server for example can tell whether my browser is a Microsoft or 
Netscape browser; some can tell whether my machine is a Macintosh or

35 By ‘design’ or architecture, I mean both the technical design of the net and its social or 
economic design. As I will describe more fully in note 65 below, a crucial feature of the 
design of the net that will affect its regulability is its ownership. More precisely, the abil - 
ity of government to regulate the net depends in part on who owns the code of the net.
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Windows machine. These are examples of self-authentication that are built 
within the code of the net.

Another example is a user’s ‘address’. Every user of the net has, for the 
time they are using the net, an address.36 This IP address is unique; only one 
machine at any one time may have the same address. Devices on the net use 
this address to know where to send requested packets of data. But while these 
addresses are unique, there is no necessary link between an address and a 
person. While some machines have ‘static’ IP addresses which are perma
nently assigned to that machine, many have ‘dynamic’ IP addresses that get 
assigned only for one session, and may change when the machine reconnects 
to the internet. Thus, while something is revealed when a machine is on the 
net, the internet as it is just now does not require any authentication beyond 
the supply of an IP address.

Intranets are different.37 Intranets are networks that connect to the inter
net; they are networks that are compliant with the basic internet protocols. 
But they layer onto these protocols other protocols as well. And among these 
are protocols that enable the identification of who someone is by the 
controller of the intranet. They enable, that is, a form of self-authentication 
that facilitates identification. The depth of this identification varies. At one 
extreme are biometric techniques to identify a particular user; at the other 
extreme, certificates to identify features of the person. The one extreme 
guarantees that the system knows who someone is; the other extreme guaran
tees that the system knows that a person holds certain attributes.

It is beyond the scope of this essay to sketch the full range of these tech
nologies. My aim is much more limited. It is enough here for me to show 
how identification is possible, and to show that the government can act to

36 ‘An IP address is a 32-bit number that identifies each sender or receiver of information 
that is sent in packets across the internet. When you request an HTML page or send e - 
mail, the internet protocol part of TCP/IP includes your IP address in the message 
(actually, in each of the packets if more than one is required) and sends it to the IP 
address that is obtained by looking up the domain name in the URL you requested or in 
the e-mail address you’re sending a note to. At the other end, the recipient can see the IP 
address of the Web page requestor or the e-mail sender and can respond by sending 
another message using the IP address it received’ (<http://www.whatis.com/ 
ipaddress.htm>).

37 Intranets are the fastest growing portion of the internet today. They are a strange hybrid of 
two traditions in network computing -  one, the open system of the internet, and the other, 
the control-based capability of traditional proprietary networks. Intranets mix values from 
each to produce a network that is interoperable, but that gives its controller a great deal of 
control. An ‘internet’ with control is what our internet is becoming. See, e.g., Lour, 
‘Netscape Taking on Lotus with New Corporate System’, N.Y. Times, 16 October 1996, at 
D5. (‘Netscape executives pointed to studies projecting that the intranet market will grow 
to $10 billion by 2000.’); Lour, ‘Internet Future at IBM Looks Oddly Familiar’, N.Y. 
Times, 2 September 1996, at 15 (‘[Investment in the United States in intranet software for 
servers, the powerful computers that store network data, would increase to $6.1 billion by 
2000 from $400 million this year. By contrast, Internet server software investment is pro - 
jected to rise to $2.2 billion by 2000 from $550 million.’)

http://www.whatis.com/ipaddress.htm
http://www.whatis.com/ipaddress.htm
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enable the use of some of these technologies of identification. For if these 
technologies of identification existed generally, then my claim is that the 
regulability of cyber behaviour would increase.

Let us again focus on the single issue of zoning kids from adult speech on 
the net. Congress has now twice tried to enact legislation that would regulate 
the supply of such speech to ‘minors’.38 At the time of this writing, it has 
twice failed.39 Its failure in both cases comes from a certain clumsiness in 
execution. In the first case, it tried to regulate too broad a category of speech; 
in the second, while correcting that problem, it burdened the wrong class of 
users -  adults.

Consider a third alternative, one that in my view would not raise the same 
constitutional concerns.40 Imagine the following statute.

1. Kids-Mode Browsing

Manufacturers of browsers will enable those browsers to browse in ‘kids- 
mode’. When enabled, ‘kids-mode’ will signal to servers that the user is a 
minor. The browser software should enable password protection for non- 
kids-mode browsing. The browser should also disable any data collection 
about the user of a kids-mode browser. In particular, it shall not transmit to a 
site any identifying data about the user.

2. Server Responsibility

When a server detects a kids-mode client, it shall (1) block that client from 
any material properly deemed ‘harmful to minors’ and (2) refrain from col
lecting any identification data about the user, except data necessary to pro
cess user requests. Any such data collected shall be purged from the system 
within X days.

Both this regulation and the change in browser code it requires would be 
trivial to implement. In a world where 90 per cent of browsers are produced 
by two companies, the code writers are too prominent to hide. And why hide 
-  given the simplicity of the requirement, the regulation would be easy to 
comply with. In a very short time, such a statute would produce browsers

38 See Telecommunications Act of 1996, Pub. L. No. 104-104, Title V, 110 Stat. (1996) 56, 
at 133-43 (Communications Decency Act); Child Online Protection Act, Pub. L. No. 105- 
277, 112 Stat. (1998) 2681 (to be codified at 47 U.S.C. §231).

39 See Reno v. ACLU, 117 S.Ct. 2329 (1997) (striking part of CDA); ACLU v. Reno, 31 F. 
Supp.2d 473 (E.D. Pa. 1999) (granting plaintiffs’ motion for preliminary injunction 
because of substantial likelihood of success on claim that COPA is presumptively invalid 
and is subject to strict scrutiny).

40 While this idea has been out there for sometime, I am grateful to Mark Lemley for push - 
ing me to see it. For a more formal analysis, see L. Lessig and P. Resnick, The Constitu - 
tionality o f Mandatory Access Controls (unpublished manuscript 1992).
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that enable kids-mode browsing, at least for those parents that would want 
such control on machines in their home.

Likewise it would be easy for sites to develop software to block access if 
the user enters transmitting that he is a kid. Such a system would require no 
costly identification; no database of IDs would be built or maintained; no use 
of the credit card system would be required. Instead, the software would be 
programmed to accept users who do not have the kids-mode selected and to 
reject users that do have the kids-mode selected.

Whether one supports such legislation or not, my point is its feasibility 
and constitutionality. Netscape and Microsoft would have no first amend
ment objection to a regulation of its code; and web sites would have no sub
stantial objection to the requirement that it block kids-mode browsers. And 
no case has ever held that a speaker has a right to have no burden imposed at 
all to advance a compelling state need; the only requirement of Reno is that 
the burden be the least restrictive burden. This burden, I suggest, would be 
the least restrictive.

It would also be quite effective. Imagine if the FBI now enabled a bot41 
to spider the net with a kid-mode browser setting switched on. The bot would 
then try to gain access to sites on the net; if it got access, then it would report 
as much of the content as it could extract. This content could then be anal
ysed, and the content that was arguably adult would then be flashed back to 
an investigator. That investigator would then determine whether these sites 
were indeed ‘adult sites’; and, if they were, it would proceed against these 
sites. The result would be a system that could extremely effectively monitor 
access to adult content on the web.

For the purposes of zoning adult speech, this change would fundamen
tally alter the regulability of the net. It would do this not by directly regulat
ing kids. It would do this instead by altering one feature of the ‘architecture’ 
of the net -  namely the ability of a browser to identify a feature of its user. 
Once this facility were built into browsers generally, the ability of suppliers 
of adult speech to discriminate would change. This regulation of code would 
make possible the regulation of behaviour. Or again, it would increase the 
regulability of this behaviour by regulating the code.

B. Increasing Regulability: Privacy

Zoning pom is an example of top-down regulation. The state, perhaps with 
bottom-up support, imposes a collective judgment about who can get access 
to what. It imposes that judgment by requiring those who write code to write 
code that conforms to the state’s rules.

41 A ‘bot’ is a computer programme that acts as an agent for a user, performing a task, usu - 
ally remotely, in response to a request. See, e.g., <http://www.whatis.com/bot.htm>.

http://www.whatis.com/bot.htm
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The second example in Section I is different. The disability there affects 
bottom-up regulation -  regulation, that is, imposed by individuals through 
individual choice. Architectures can enable or disable individual choice by 
providing individuals with the information they need to make a decision and 
the option to exercise that decision or not. The privacy example rested on an 
architecture that did not enable individual choice. It hid facts necessary to 
that choice, and thereby disabled bottom-up self-regulation.

But again, these architectures can be changed. Just as with the zoning of 
pom, these architectures are open to collective modification. Government 
can act to facilitate a change in this code, and thereby act to facilitate 
increased self-regulation.

Here the technique, however, is a traditional tool of law. The problem 
comes from an architecture that enables the collection of data without the 
customer’s consent.42 But the problem also comes from a regime of entitle
ment that does not demand that the collector get the customer’s consent. 
Because customers have no property interest in personal information, infor
mation about them is free for the taking. Thus, architectures that enable this 
taking are efficient for the collector, and consistent with the baseline legal 
regime.

The trick would be to change the legal entitlements in a way that is suffi
cient to change the incentives of those who architect the technologies of 
consent. The state could (1) give individuals a property right to data about 
them, and thus create an incentive (2) for architectures that facilitate consent 
before turning that data over.

The first step comes through a declaration by the state about who owns 
what property.43 Government would declare that information about individ
uals is owned by individuals; others can take it, and use it, only with the 
consent of those individuals. This declaration of rights could then be supple
mented in any number of traditional ways. The state might make theft of 
such information criminal, or provide special civil remedies and incentives to 
enforce them, if such information is taken.

This first step, however, would be useful only if it induced a second 
change -  this time, a change in the architecture of the space, and not in the 
laws that govern that space. This change in the architecture would aim at 
reducing the costs of choice. The objective would be to make it easy for

42 See J.R. Reidenberg and P.M. Schwartz, On-line Services and Data Protection and Pri - 
vacy: Regulatory Responses, Vol. II (1998) 65-84 (‘[Transparency is one of the core 
principles of European data protection law. This standard requires that the processing of 
personal information be structured in a fashion that is open and understandable for the 
individual. Moreover, transparency requires that individuals have rights of access and cor - 
rection to stored personal information.’).

43 There is an important constitutional issue that I am ignoring here: whether the state can 
grant a property interest in private ‘data’.
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individuals to express their preferences about the use of data about them, and 
easy for negotiations to occur about those data. Property regimes make little 
sense where transactions about that property are not permitted -  unless, of 
course, the property is by design not to be alienated. And one problem with 
the existing architectures, again, is that it is hard for individuals to exercise 
choice about their property.

But there are solutions. The World Wide Web Consortium, for example, 
has developed a protocol for the control of privacy data.44 P3P is a design 
that would enable individuals to select their preferences about the exchange 
of private information, and then enable agents to negotiate the trade of such 
data when an individual connects to a given site. If I, for example, never 
want to give out my credit card number, then I could use P3P to express that 
preference, and when I visited a site, an agent would negotiate with the site 
about my preference, and about access to the site.

P3P functions as a language for expressing preferences about data, and as 
a framework within which negotiations about those preferences could be 
facilitated. It would, in other words, be a framework within which the regu- 
lability by individuals of life in cyberspace would increase.

But without state intervention, it is not clear that such a framework could 
develop. P3P creates burdens on sites that would collect data; these burdens 
make no sense in a world where these sites can get the same information for 
free. Only by changing the incentives of these sites -  by denying that they 
can get this information for free -  can one expect to create a sufficient incen
tive for them to adopt technologies that facilitate purchase. Establishing a 
property interest in privacy data would be such an incentive; and it is the 
government that then facilitates that interest.

* * *

My claim so far is simply a possibility claim. It is that the government’s 
power to regulate this space turns not just on whether it can regulate 
behaviour directly; rather its power turns as well on the ability to regulate 
code. By regulating code, it can regulate behaviour by changing the incen
tives that the code would otherwise produce. Law can act directly on code 
writers (as the zoning example suggests) or indirectly on code writers (as the 
privacy example suggests) so as to effect changes in the behaviour of people 
within the net.

44 See Platform for Privacy Preferences (P3P) Syntax Specification. W3C Working Draft, 
July 2, 1998 at <http://www.w3.org/TR/WD-P3P10-syntax/>.

http://www.w3.org/TR/WD-P3P10-syntax/
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IV. Code-Regulating Law

The argument so far is that law can change the constraints of code, so that 
code might regulate behaviour differently. In this section, I consider the 
opposite claim -  that code might change the constraints of law, so that law 
might (in effect) regulate differently. The key here is in effect, for these are 
not examples where the code achieves a change in the law. The law on the 
books remains constant. These, instead, are examples of the code shifting the 
effectiveness of a given law. They are indirect effects of the code that might 
alter the regulation or policy of the law.

Where architectures displace the values of the law, law-makers will face a 
choice - whether to reinforce the law, or allow the change. In the examples I 
select here my bias is in favor of the law, though of course there are many 
examples where my bias would be elsewhere. My point is not that law should 
always respond; it is only to show why it might need to respond.

A. Code Replacing Law: Intellectual Property

We have special laws to protect against the theft of autos or planes.45 We do 
not have special laws to protect against the theft of skyscrapers. Skyscrapers 
take care of themselves. The architecture of real space or, more suggestively, 
their real space code protects skyscrapers much more effectively than law. 
Architecture is an ally of skyscrapers (making them impossible to move); it 
is an enemy of cars and planes (making them quite easy to move).

On this spectrum from cars to very big buildings, intellectual property 
(IP) is on the side of cars and quite unlike large buildings. Indeed, as the 
world is just now, IP fares far worse than cars and planes. At least if some
one takes my car, I know it; I can call the police, and they can try to find it. 
But if someone takes an illegal copy of my article (copying it without paying 
for it) then I do not necessarily know. Sales might go down, my fame might 
go up, but there is no way to trace the drop in sales to this individual theft, 
and no way to link the rise (or fall) in fame to this subsidized distribution.

When theorists of the net first thought about intellectual property, they 
argued that things were about to get much worse. ‘Everything [we know] 
about intellectual property’, we were told, ‘is wrong’.46 Property could not 
be controlled on the net; copyright made no sense. Authors would have to 
find new ways to make money in cyberspace, because the technology has 
destroyed the ability to make money by controlling copies.

45 The Model Penal Code (§223.1 (2)(a)) constitutes the theft of an automobile, airplane, mo - 
torcycle, motor boat or ‘other motor-propelled vehicle’ a felony.

46 Barlow, ‘The Economy of Ideas’, Wired (1994), at 85.
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The reasons were plain: the net is a digital medium. Digital copies can be 
perfect and free. One can scan a copyrighted photo into a digital file, and 
then post it on USENET to millions of people for free. The nature of the net, 
we were told, would make copyright controls impossible. Copyright was 
dead. Long live copyright.

There was something odd about this argument, even at the start. It 
betrayed a certain is-ism (‘the way cyberspace is is the way it has to be’) 
about cyberspace. Cyberspace was a place where ‘infinite copies could be 
made for free’. But why exactly? Infinite copies could be made because the 
code permits such copying. So why couldn’t the code be changed? What rea
son was there that we couldn’t imagine a different code that better protected 
intellectual property?

At the start of this debate, it took real imagination to see these alternative 
codes. It was not obvious how the architecture could be different to enable 
better control over digital objects. But we are far enough along now to see 
something of these alternatives.

Consider the proposals of Mark Stefik of Xerox PARC. In a series of 
articles,47 Stefik describes what he calls ‘Trusted Systems’ for copyright 
management. Trusted systems enable owners of intellectual property to 
control access perfectly to that property, and to meter usage perfectly of the 
property that they control.

Think of it like this: Today, when you buy a book, you have the ‘right’ to 
do any number of things with that book. You can read it once, or 100 times. 
You can loan it to a friend. You can Xerox pages in it, or scan it into your 
computer. You can bum it. You can use it as a paper weight. You can sell it. 
You can store it on your shelf and never open it once.

Some of these things you can do because the law gives you the right to do 
these things -  you can sell it, for example, because the copyright law explic
itly gives you that right.48 And some of these things you can do because 
there is really no way to stop you. A book seller might sell you the book at 
one price, if you promise to read it once, and at a different price, if you want 
to read it 100 times, but there is no way for the seller really to know whether 
you read it once, or 100 times, and so there is no way for the seller to know 
whether you have obeyed the contract. In principle, the seller could sell a 
police officer with each book, so that the officer followed you around, and 
made sure you used the book as you promised. But the costs of that are 
plainly prohibitive. So the seller is stuck.

47 See Stefik, ‘Trusted Systems’, Scientific American (March 1997) 78. See also Stefik, 
‘Shifting the Possible: How Trusted Systems and Digital Property Rights Challenge Us to 
Rethink Digital Publishing’, 12 Berkeley Tech. L.J. (1997) 137; M. Stefik (ed.), Letting 
Loose the Light in Internet Dreams: Archetypes, Myths, and Metaphors (1996) 226-9.

48 17 U.S.C.A. § 109.
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But what if each of these rights could be controlled, and each unbundled 
and sold separately? What if, that is, the software itself could regulate 
whether you read the book once, or read it 100 times; whether you could cut 
and paste from it, or simply read it without copying; whether you could send 
it as an attached document to a friend, or simply keep it on your machine; 
whether you could delete it, or not; whether you could use it in another work, 
for another purpose, or not; or whether you could simply have it on your 
shelf, or have it and use it as well.

Stefik describes a network where this unbundling of rights is possible. He 
describes an architecture for the network that would allow owners of copy
righted materials to sell access to those materials on terms that they wished, 
and an architecture that would enforce those contracts, as they have been 
agreed to.

The details of the system are not important here.49 The essence is simple 
enough to understand. Digital objects would get distributed within protocols 
that are layered onto the basic protocols of the net. And the more sophisti
cated system would function by discriminating in the intercourse it has with 
other systems. So a system that controlled access in this more fine-grained 
way would grant access to its resources only to another system that 
controlled access in this more fine-grained way. A hierarchy of systems 
would develop; and copyrighted material would be traded only within that 
system that controlled access properly.

Stefik has thus described a way to turn airplanes into skyscrapers -  he has 
described a change in the code of cyberspace to make it possible to protect 
intellectual property in a far more effective way than is possible in real space.

Now imagine for a moment that a structure of trusted systems emerged. 
Whether it would or not is not important, though note that nothing would 
require that it be the only such system. Trusted systems could well interact, 
and one would expect, if the pattern of the net generally is to be followed, 
that they would.

But if such a system were to emerge, how would that affect copyright 
law? How would this change in code change the nature of copyright law?

Copyright law is an odd bird. It establishes a strange sort of property, at 
least when compared to other property. The copyright clause of the United 
States Constitution gives ‘authors’ an exclusive right for ‘a limited time’.50 
At the end of that time, the right becomes non-exclusive. It is as if the own
ership you have over your car is a lease, extending for four years, and then 
expiring.

The reasons for this limitation are many. But they all reflect an important 
feature of intellectual property, and they all express a fundamental value that

49 See Stefik, supra note 47.
50 U.S. Constitution, Article I, § 8.
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intellectual property not be fully propertized. There is a commons for intel
lectual property, and the constitution is committed to feeding that commons. 
For the commons is a resource for other creators later on. And the commit
ment of the constitution is that there be lots later on.

The limitation in term is not the only constraint on copyright holders. 
Another is the defence of fair use.51 Fair use is a statutorily grounded right 
that users of copyrighted material have to use that material in a limited way, 
regardless of the desires of the copyright owner. I may parody a copyrighted 
work without the permission of the owner; just as I may quote a limited por
tion without the permission of the owner.

Fair use, too, is a recognition of the commons of intellectual property. It 
represents a space where one can use copyrighted material without permis
sion. Copyright is a balance between expression that owners can control and 
expression that is left open to the commons. And its objective is to assure 
that this balance be maintained.

Trusted systems threaten to change this balance. They threaten to erase 
this space for the commons. For trusted systems give owners of copy
rightable material not only the protection that the law might give, but also the 
protection that limited term, and fair use, try to take away. In real space, the 
law might guarantee me the right to fair use, or to take when a work falls into 
the public domain. It guarantees me this right by giving me a defence if the 
owner of copyrighted work tries to sue me for taking the property. The law in 
effect then denies the owner any cause of action; it withdraws its protection, 
and leaves the property within the commons.

But there is no similar guarantee with property protected by trusted sys
tems.52 There is no reason to believe that the code that Stefik describes 
would be a code that guaranteed fair use or limited term. Instead, the code of 
trusted systems could just as well protect material absolutely or protect mate
rial for an unlimited term. The code need not be balanced in the way that 
copyright law is. The code can be designed however the code writer wants, 
and code writers have little incentive to make their product imperfect.

Trusted systems, therefore, are forms of privatized law. They are architec
tures for control that displace the architectures of control effected by law. 
And to the extent that architectures of law are balanced between private and 
public values, we should worry if architectures of code become imbalanced. 
We should worry, that is, if they respect private values, but displace public 
values.

Whether this will be the result of trusted systems one cannot know in the 
abstract. There is good reason to expect it, and little to suggest anything to

51 17U.S.C.A.§ 107.
52 See Rose, ‘The Several Futures of Property: Of Cyberspace and Folk Tales. Emission 

Trades and Ecosystems’, 83 Minn. L. Rev. (1998) 129, at 144-62.
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the contrary. But my aim here is not to predict; my aim is to isolate a 
response. If privatized law displaces public values, what should the public 
do?

In my view, if the public values get displaced, then law should respond. If 
the system of protecting intellectual property becomes too protective of 
property -  whether too protective because the law is too strong, or because 
the code is too effective -  then the law needs to insist on a balance to this 
effect. The challenge in such a world is not to preserve copyright, but to 
understand a copyduty - to protect copyright’s commons by limiting the pro
tection that code might provide.

B. Code Replacing Law: ‘Contract’

Trusted systems provide one example of code displacing law. A second is 
drawn from the law of contracts. There has been lots of talk in cyberspace 
literature about how, in essence, cyberspace is a place where ‘contract’ rather 
than Taw’ will govern people’s behaviour.53 AOL, for example, will bind 
you to enter your name as you enter its system. This is Tike’ a contract, these 
theorists say,54 since one is bound by a set of constraints agreed to when one 
signs up for service with AOL. It is as though one simply promised to iden
tify oneself as one entered AOL, and when one didn’t, AOL would then have 
a claim for breach of contract. It is ‘as though’ but better, since the obligation 
is imposed and enforced more efficiently than the same obligation imposed 
and enforced by contract law.

As a contracts professor, I find these claims odd. For code constraints 
alone are not ‘contracts’. Sure, they are ‘like’ contracts, (they are both self- 
imposed constraints), but ‘like’ is not ‘is’. A ‘lion’ is like a ‘cat’, but one 
would be quite foolish to let one’s child play with a lion. And so too one 
would be foolish to assume code contracts equally benign.

The dissimilarity is this: with every enforced contract -  with every 
agreement that subsequently calls upon an enforcer to carry out the terms of 
that agreement -  there is a judgment made by the enforcer about whether this 
obligation should be enforced. In the main,55 these judgments are made by a 
court. And when a court makes such judgments, it considers not just the pri
vate orderings constituted in the agreement before it, but also issues of public 
policy that can, in some contexts, override these private orderings. When a 
court enforces the agreement, it decides how far the power of the court can

53 See. e.g., Hardy, ‘Property (and Copyright) in Cyberspace’, U. Chi. LegalF. (1996) 217.
54 See, e.g., Nimmer, ‘Article 2B: An Introduction’, 16 J. Marshall J. Computer & Info. 

(1997) L. 211.
55 For of course there is an important exception here that I have not yet worked through -  

arbitration agreements and alternative dispute resolution practices.
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be used to carry out the agreement. Sometimes the agreement will be carried 
out in full; but often the agreements cannot be carried out in full. Doctrines 
such as impossibility or mistake will discharge certain obligations. Rules 
about remedy will limit the remedies the parties can seek. Public policy 
exceptions will condition the kinds of agreements that can be enforced. 
‘Contracts’ incorporate all these doctrines, and it is the mix of this set of 
public values and private obligations that together produce what we call ‘a 
contract’.

When the code enforces agreements or when the code carries out a self- 
imposed constraint, these public values do not necessarily enter into the mix. 
Consequences that a court might resist (forfeitures, for example56) can be 
imposed by the code without hesitation. The code writer operates free of the 
implicit limitations of contract law. He or she can construct an alternative 
regime for enforcing voluntary constraints. And nothing requires or assures 
that this alternative regime will comport with the values of the regime we 
call ‘contract’.

This is not necessarily to criticize the self-imposed constraints of code. 
Most of these constraints are, no doubt, harmless; and most would most 
likely be enforceable if translated into real contracts. But it is to resist the 
opposite implication -  that if these obligations are ‘like’ contract, then they 
are as immune from questioning as an equivalent real space structure consti
tuted by contract. The point is to resist the implication that these structures 
are necessarily benign, just because an analogous real space structure of 
obligations imposed through contract would be benign.

For again, in real space one might well believe that a set of obligations 
imposed through contract is untroubling. Conditioned by antitrust law, lim
ited by principles of equity, cabined by doctrines of mistake and excuse -  the 
obligations would be checked by a court before the constraints were made 
effective. There is a structural safety check on obligations of this sort which 
ensures that the obligations do not reach too deep. When intervening to 
enforce these obligations, a court would carry with it the collection of tools 
that contract law has developed to modify or soften the obligations that 
contract might enforce.

The cyberspace analog has no such equivalent toolbox. Its obligations are 
not conditioned by the public values that contract embraces. Its obligations 
instead flow automatically from the structures imposed in the code. These 
structures serve the private ends of the code writer; they are a private version 
of contract law. But as the realists spent a generation teaching, and as we

56 See Restatement (Second) of Contracts §229 (Excuse of a Condition to Avoid Forfeiture).
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seem so keen to forget, contract law is public law. ‘Private public law’ is 
oxymoronic.57

In a sense, this point about contracts is the same as the point about IP. In 
both contexts, the law served public values; in both contexts, a privatized 
regime for effecting a related protection is effected; in both contexts we 
should ask whether this substitute should be allowed to displace those public 
values.

My answer in each case is again no. To the extent that these code struc
tures displace values of public law, public law has reason to intervene to 
restore these pubic values.

V, Competition among Regulators

These two perspectives on the relationship between law and code suggest a 
more general point: modalities compete. The values implicit in a given 
modality of constraint may compete with the values in a different modality of 
constraint. This competition can induce a response. As code displaces law, 
law might respond to reclaim the values displaced. As law regulates code, 
code writers might respond to neutralize the effect of law.58 Each modality 
has a kind of sovereignty. Each sovereignty competes with the others.

I have already sketched a couple of examples of this competition. There 
are more.

Digital telephone: When telephone networks went digital, governments 
lost an important ability to tap phones; the architecture of the digital network 
made tapping difficult, but the government has simply responded by mandat
ing a different architecture, with a different design.59

Digital audio technology: DAT is a code that could make digital copies 
of digital audio. These digital copies are in principle perfect and limitless. 
Thus the code makes difficult the control of copies. Congress responded to 
this code with regulations that required the code to be different -  Congress 
required, that is, that it limit the number of serial copies it could make, and if 
requested beyond some limit, then the quality of the copies would decline.60

57 This is a familiar view. For a sample, see Cohen, ‘Property and Sovereignty’, 13 Cornell 
L.Q. 8 (1927); Cohen, ‘The Basis of Contract’, 46 Harv. L. Rev. (1933) 553; Hale, 
‘Coercion and Distribution in a Supposedly Non-Coercive State’, 38 Pol. Sci. Q. (1923) 
470; Hale, ‘Bargaining, Duress, and Economic Liberty’, 43 Colum. L. Rev. (1943) 603.

58 For example, code writers might make their code available as open code, see infra note 
65, or they might publish APIs that make it simple to evade the government’s regulation.

59 See Communications Assistance of Law Enforcement Act (‘CALEA’) PL 103-414, 108 
Stat 4279, 47 U.S.C. § 1001 et seq. And in scattered sections of 18 U.S.C. (requiring tele
phone companies to select a network architecture that facilitates wire-tapping).

60 See Audio Home Recording Act, 17 U.S.C. §1002 (1994) (describing the Serial Copy 
Management System). See also United States Department of Commerce, ‘Intellectual
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Anti-circumvention: Trusted systems, as I have described them, are 
systems that enable control over the distribution of digital objects. They 
enable this control through encryption technologies, which themselves make 
unauthorized use extremely hard to effect. These technologies, however, are 
not perfect; there is code that could succeed in cracking them. And hence the 
threat of this code is a threat to these systems of control. Congress has 
responded to this threat by enacting in 1998 an anti-circumvention provision 
in the Digital Millennium Copyright Act. This provision makes it a felony to 
crack a protection regime, even if the use of the underlying material is not 
itself a copyright violation.61

V-chip: The V-chip is a modification of the code of television to facilitate 
ex ante discrimination in the shows that can be seen. Before the V-chip, the 
code of televisions was unable automatically to discriminate based on the 
content of the show. This made it difficult for parents to exercise control over 
what their kids watched. Congress responded by changing the code of tele
vision to require that it recognize and block content on the basis of self-gen
erated ratings.62

Encryption: There has been a long-standing campaign by the government 
to limit access to encryption technologies. The government’s concern is 
crime; the fear is that encryption will make hiding a crime too easy. To avoid 
this problem of the uncrackably encrypted messages, Congress has toyed 
with the regulation of encryption code directly. In September 1997 the House 
Commerce Committee came one vote shy of recommending a statute that 
would have made it a crime to distribute encryption technologies that did not 
include within them an ability for law enforcement to intercept and decrypt 
the content of the technology.63 Again, this was a regulation of code to 
enable stronger regulation by government.

Property and the National Information Infrastructure: Report of the Working Group on 
Intellectual Property Rights’ (1995) 179.

61 See Digital Millennium Copyright Act of 1998. Pub. L. No. 105-304, 112 Stat. 2860- 
2918,(1998).

62 See ‘In the Matter of Implementation of Section 551 of the Telecommunications Act of 
1996’, Video Programming Ratings, Federal Communications Commission, CS Docket 
No. 97-55, FCC 98-35; ‘In the Matter of Technical Requirements to Enable Blocking of 
Video Programming Based on Program Ratings’, Federal Communications Commission, 
ET Docket No 97-206, FCC 98-36, both at <http://www.fcc.gov/vchip>. See also Balkin, 
‘Media Filters, the V-Chip, and the Foundations of Broadcast Regulation’, Duke L.J. 
(1996) 1131; ACLU, Violence Chip, at <http://www.sclu.org/library/aavchip.html>; 
Saunders, ‘The V-Chip: Coming Up Short or Constitutional Overreaching?’, 
<http://www.wvjolt.wvu.edu/wvjolt/current/issuel/articles/saunders/saunders.htm>; 
Feldman, ‘The V-Chip: Protecting Children from Violence or Doing Violence to the 
Constitution?’, 39 How. L.J. (1996) 587; Scott, ‘The V-Chip Debate: Blocking Television 
Sex, Violence, and the First Amendment’, 16 Loy. L.A. Ent. L.J. (1996) 741.

63 H.R. 695, 105th Congress, The Security and Freedom through Encryption (SAFE) Act of 
1997, Oxley-Manton Amendment.

http://www.fcc.gov/vchip
http://www.sclu.org/library/aavchip.html
http://www.wvjolt.wvu.edu/wvjolt/current/issuel/articles/saunders/saunders.htm


The Law of the Horse: What Cyberlaw Might Teach 229

These examples of law regulating code can be balanced with examples of 
code displacing law. Consider just a few here:

Taxation: As internet commerce grows, the ease with which people can 
transact increases. It is now easier to buy books or airplane tickets from ven
dors on the net than it is to buy them at the local bookstore or travel agent. 
This means that both the quantity of online commerce has increased, and the 
average price of online commerce has decreased. In 1998, there was plenty 
of mail-order; there was less mail-order for very inexpensive items. This 
increase and decline have made it harder for taxing authorities to collect 
taxes on the underlying transactions. The change here has disabled tax 
collection that would have been easier when located geographically.64

Content: Nations have preferences about the content of speech that their 
people get exposed to. Before the internet, there were many ways for these 
nations to effect this constraint. Control on the post, control on TV, control 
on radio and television broadcast -  these were all modes of regulation that 
facilitated the control of content getting in. The net changes all this. Now it is 
much more difficult to control who gets access to what, with the result that 
much less content is controlled. The First Amendment, as it were, has been 
wired into the phones, with a corresponding decline in a nation’s control over 
content.

These examples could be multiplied, but the lesson they teach should be 
clear enough. An arms race of sorts is inevitable in this balance between 
sovereigns, and, with no supremacy clause to counteract it, it is unlikely that 
there will be a resolution of this conflict soon.65

This conflict should push us to principle. We should think again about the 
values that should guide or constrain this conflict between authorities. In the 
last section below, I want to sketch two. These are by no means the only 
principles that ought to concern us; they are simply the two whose remedy 
seems least obvious. And they are two that might show something about 
what a law of cyberspace might teach more generally.

64 See Owen, ‘State Sales & Use Tax on Internet Transactions’, 51 Fed. Comm. L.J. (1998) 
245; Hellerstein, ‘State and Local Taxation of Electronic Commerce: Reflections on the 
Emerging Issues’, 52 U. Miami L. Rev. (1998) 691; Prebut, ‘State and Local Taxation of 
Electronic Commerce: The Forging of Cyberspace Tax Policy’, 24 Rutgers Computer & 
Tech. L.J. (1998) 345; Internet Tax Freedom Act, Pub. L. No. 105-277 (1998).

65 I have made an important simplifying assumption in this analysis, which I relax in other 
writings. See L. Lessig, The Values in Open Code: Regulatory Standards (1999). My 
assumption is that the code writers in these examples -  the target of this regulation by the 
state -  are writing closed, as opposed to open, code. Closed code is code that does not 
travel with its source code; it is not easily modified or changed. If a standard or protocol 
is built into this closed code, it is unlikely that users, or adopters of that code, can undo 
that standard. Open code would be different. If the government mandated a given standard 
or protocol within an open code software design, users or adopters would always be free 
to accept or reject the government’s portion of the design. This means that a world where 
the application space is primarily or mainly open source software is a world of diminished 
regulability.
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VI. Lessons

Two values are at the core of this competition between code and law, though 
how they intersect depends upon the context. First there is a question about 
transparency: Is the effect of law on code and is the effect of code on law 
transparent? Second, there is a question of over-inclusiveness: Does the 
regulation effected by law reach more broadly than the justification for the 
law; does the regulation effected by code reach more broadly than the 
justification for that code?

My argument is that at least in the case of law regulating code, these val
ues of transparency and avoiding over-inclusiveness should constrain law’s 
effect. And beyond this, my argument is that the same values should 
constrain code.

A. Questions about Law’s Regulation of Code

The lesson of Section II is that there is a range of tools that law might use to 
bring about a particular behaviour; the lesson of Section III is that the most 
effective tool that law might use is the regulation of code. By directing code 
writers to build into their code features that better enable regulation, govern
ment can steer cyberspace in a direction that would make it more regulable.

This form of regulation (through architecture as well as law) is not new to 
cyberspace; my claim, at most, is that its significance is new. While in the 
past, in limited contexts, the state has had the opportunity to regulate in a 
way that would increase regulability,66 it has not had this opportunity in such 
a fundamental way.

1. Over-inclusiveness

The first question that code regulation raises is a general question of over- 
inclusiveness. For a given objective, there are any number of ways that a 
code solution could be crafted. Some will be more narrow than others. By

66 See, e.g., Stem, ‘The Commerce Clause Revisited: The Federalization of Intrastate 
Crime’, 15 Ariz. L. Rev. (1973) 271, at 274-76 (discussing United States v. Five Gambling 
Devices, 346 U.S. 441 (1953), where the Court struck down Section 3 of the Johnson Act 
which required manufacturers and dealers to file monthly records of sales and deliveries 
and to register annually with the Attorney General. See Johnson Act, ch. 1194, S 3, 64 
Stat. 1135 (1951), codified as amended at 15 U.S.C. S 1173 (1982)). The authority for the 
‘required records doctrine’ is Shapiro v. United States, 335 U.S. 1 (1948), though it has 
been limited by Albertson v. United States, 382 U.S. 70 (1965) (limits application of 
required records/self reporting doctrine to genuine regulatory purposes). See also 
Marchetti v. United States, 390 U.S. 39 (1968), Grosso v. United States, 390 U.S. 62 
(1968), Haynes v. United States, 390 U.S. 85 (1968) (all finding reporting requirements in 
violation of the Fifth Amendment because they were not regulatory in nature).
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narrow, I mean less generalizable -  they will solve one problem, but not 
enable the regulation of many others. And one ‘constitutional’ question is 
whether there is a value in narrowing the scope of regulation-enabling regu
lations.

By constitutional question, I do not mean a question presented by the 
American Constitution. This may be a question the American Constitution 
answers. It may not. My point is not that debate. Instead, my aim is a more 
general question -  whether a meta-principle should limit the scope of any 
liberal government’s regulation.

Two examples will make the point. In the Digital Millennium Copyright 
Act, Congress included an ‘anti-circumvention’ provision.67 This provision 
regulates efforts to circumvent technologies designed to protect copyrighted 
material. If you attempt to evade these technologies, you will have commit
ted a felony. Or, analogously, if you try to pick the lock, you will have 
committed the trespass.

The only problem with this structure, however, is that it gives more pro
tection than the underlying copyright law would. As critics of the anti-cir
cumvention law pointed out,68 the law would make it a felony to develop 
technologies to circumvent these technologies, even where the use made of 
the underlying material would not have been a copyright violation.

This is because not all uses of copyrighted material are violations of 
copyright law. As I described in Section IV above, fair use is a permissible 
use of copyrighted material. Yet the anti-circumvention provision would 
punish a circumvention that simply enabled this fair use. The law protects the 
code, then, more than the law protects the underlying copyrighted material.

It would have been simple to construct a circumvention law that was not 
in this way overbroad. The law, for example, could have made circumvention 
an aggregating factor in any prosecution for copyright violation. But by pro
tecting the code more than the copyright, the law creates the incentive for the 
privatized copyright that I described in Section IV. It protects, that is, 
schemes whose ultimate effect may well be to displace the balance that 
copyright law strikes.

A second example is more troubling. I described in Section III a scheme 
for facilitating the zoning of speech in cyberspace. In my view, the law could 
steer the architecture of cyberspace towards an ID enabled space. But there 
are many designs for an ID enabled cyberspace. And the consequences of 
these different designs for the regulability of cyberspace generally are very

67 See Digital Millennium Copyright Act of 1998, §1201, Pub. L. No. 105-304, 112 Stat. 
2860, 2863-2872(1998).

68 See, e.g., Samuelson, ‘A Look at ... whose Ideas, Anyway? Facing a Pay-Per-Use 
Future’, Wash. Post, 1 November 1998, at C03; Samuelson, ‘The Digital Rights War’, 
Wilson Quarterly, 1 October 1998, at 48.
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different. I described in Section III a version of a kids ID. This would be a 
browser that anonymized personal information from the user, but that sig
nalled that the user was a minor. The design would make it possible for 
servers with adult material to know that the client was a child, and thus facili
tate not serving kids-identified clients; it would also enable sites that collect 
data to comply with laws that banned the collection of data from kids.

A different ID enabled cyberspace would be one that created incentives 
for users in effect to carry digital IDs.69 These would be digital certificates 
that would certify certain facts about the holder of the certificate. These facts 
could include, for example, the age of the holder, the citizenship of the 
holder, the sex of the holder, the name of the holder.

Now for purposes of controlling adult content, the only essential fact of 
the certificate would be age. And just as the kids-ID might enable other regu
lations related to being a minor, so too an age-ID would enable other regula
tions related to being an adult -  gambling, perhaps, or voting.

But it should be clear that to the extent that such IDs certify more than 
age, they facilitate a vastly increased scope for regulation. If they certify citi
zenship, or residence, as well as age, they enable regulations that would 
condition access based on these features as well as age. The more the ID cer
tifies, the more zoning the system enables.

If the aim of Congress is to facilitate zoning of adult speech, my view is 
that a kids-ID would always be a less restrictive means than an adult-ID. But 
if the Court disagrees, then the over-breadth concern becomes pressing. For, 
by creating the incentives for broader IDs, the state could create the incen
tives necessary to facilitate much broader regulation of behaviour in 
cyberspace. The regulation would extend beyond the state’s legitimate inter
ests in regulation, and facilitate regulation far beyond adult speech.

In each example, the structure is the same. In each, there are at least two 
changes in architecture that might facilitate a state end. One change facili
tates that end alone; the other facilitates that end and, as a byproduct, creates 
the opportunity for regulation beyond that end. In the case of anti-circumven
tion, that additional regulation is private regulation; in the case of IDs, that 
additional regulation is public regulation.

The question in each is whether there is a value that would tilt in favor of 
the narrower rather than the broader regulation. Within the context of speech 
regulation, there obviously is. But ID regulation is ambiguously related to 
speech. It could be advanced for reasons other than for speech. And if it were

69 The government is already exploring this idea, but, in my view, not well. See ‘Access 
Certificates for Electronic Services (ACES)’ proposal at <http://www.gsa.gov/aces/ 
default.html>, ‘intended to provide identification, authentication, and non-repudiation via 
the use of digital signature technology as a means for individuals and business entities to 
be authenticated when accessing, retrieving, and submitting information with the gov
ernment’. Ibid.

http://www.gsa.gov/aces/default.html
http://www.gsa.gov/aces/default.html
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-  for example, to facilitate online banking, or credit card use -  then the same 
question about byproducts would still remain. The government might have a 
legitimate need to regulate to induce a certain ID, but the consequence of that 
ID might be to flip the unregulability of the space generally.

2. Transparency

A second problem with the law’s regulation of code is transparency. When 
the state demands that individuals behave in a given way, the individuals 
realize that it is the state that is regulating. If they do not like that regulation, 
they can elect representatives who will repeal it. The regulation is thereby 
checked by the political process.70

But what if regulation could be secret -  or more precisely, what if the fact 
that a government was regulating in a certain way could be kept secret? (If 
not formally, then at least by effect.) Then this constraint of political ac
countability would no longer remain. Then the government could achieve its 
end both without paying the political price, and without reducing the effec
tiveness of its regulation by its regulation being tied to the government.

The case of Rust v. Sullivan is an example.71 The Reagan administration 
was opposed to abortion. Some in the administration wanted to reduce the 
incidence of abortion. One class of women who might be persuaded against 
abortion included those who visited family planning clinics. They might be 
persuaded to choose life over abortion.

But obviously, given Roe v. Wade ,72 the government is constrained in the 
means it might select. Though it need not fund abortion, it cannot ban all 
abortion. And while it might argue against abortion -  erecting warnings, for 
example, within any family planning clinic that it funded saying ‘the admin
istration believes choosing life is better than choosing abortion’ -  these 
arguments would likely be ineffective. Warnings from the government would 
be treated as warnings from the government -  in this case, the product of 
politics, many would believe, and little more.

Thus the administration chose a different, and more effective technique. 
It required that doctors in family planning clinics not recommend or discuss 
abortion as a method of family planning. Instead, if asked, these doctors were

70 See J. Rawls, A Theory o f Justice (1971) 133 (‘A third condition [for a Concept of Right] 
is that of publicity... The point of the publicity condition is to have the parties evaluate 
conceptions of justice as publicly acknowledged and fully effective moral constitutions of 
social life.’)- See also Dan-Cohen, ‘Decision Rules and Conduct Rules: On Acoustic Sep
aration in Criminal Law’, 97 Harv. L. Rev. (1984) 625.

71 Rustv. Sullivan, 500 U.S. 173, 111 S. Ct. 1759(1991).
72 Roev. Wade, 410 U.S. 113, 93 S. Ct. 705 (1973).
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to say, ‘advice regarding abortion is simply beyond the scope of this pro
gramme’.73

Now the genius in this method of regulation is that it effectively hides the 
government’s hand. As Laurence Tribe argued in the Supreme Court,74 it 
permits the government to transmit its message without tying the message to 
the government. Many women would conclude that it was their doctor who 
was steering them away from abortion -  since it would be the doctor who 
was saying or not saying something about abortion. The government would 
be achieving its objective by undermining transparency. The success of the 
programme would turn upon defeating transparency.

Cyberspace presents the opportunity for Rust writ large. For it is a feature 
of people’s experience of cyberspace that they are unlikely to associate any 
particular constraint with a choice made by a coder. When one enters a chat 
room on AOL that allows only 23 people in the chat room, one is more likely 
to believe this constraint is in some sense compelled by the nature of the 
space. But of course, 23 is arbitrary; it could as well have been 230. The dif
ference is a choice, and the reasons for the choice are not given.

This creates an extraordinary opportunity for government. For to the 
extent that the government can hide its choices in the code of the space, it 
can, like the Reagan administration in Rust, avoid the political consequences 
of its choices. To the extent that it can use architecture to effect its choices, it 
can avoid some of the cost of those choices.

Now again, my claim is not that this opportunity is new, nor that every 
regulation through architecture is non-transparent. When Robert Moses built 
the bridges to Long Island to block buses, so that African Americans 
(dependent primarily on public transportation) could not easily get to public 
beaches,75 that was a regulation through architecture, and that regulation hid 
well the politics of its regulation. But when the state builds a speed bump on 
an air-terminal access ramp, that is also regulation through architecture. But 
that regulation in no way hides its policy -  no one believes that nature has 
placed the speed bump in the middle of the road.

The difference between cyberspace and real space is, again, in degree. 
The opportunities for non-transparent regulation are multiplied in 
cyberspace, and the constitutional question is whether we should be 
concerned. Should a value of transparency steer us away from regulations 
through code that hide their policy? Should a value demand that the state 
announce its purpose, or make plain its hand in any purpose it has?

73 Rustv. Sullivan, 500 U.S. 173,200, 111 S. Ct. 1759, 1776(1991), ‘advice regarding abor - 
tion is simply beyond the scope of the program’.

74 See Oral arguments of the Supreme Court, collected by Northwestern Law School at 
<http://oyez.nwu.edu/cases/cases.cgi?case_id=340&command=show>.

7 5 See R. Caro, The Power Broker: Robert Moses and the Fall o f New York ( 1974) 318.

http://oyez.nwu.edu/cases/cases.cgi?case_id=340&command=show
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Transparency, traditionally, has been a value that constrains the promul
gation of regulation. While the framers kept secret their deliberations, and 
while the Senate perpetuated this secrecy until 1795,76 the rule of law has 
always required that a law be public before it is effective. The APA pushed 
this value even further -  in response to the emerging administrative state, the 
APA established procedures that demanded openness in the administrative 
process.77

Cyberspace raises this question of transparency in yet a new context. 
When the government regulates indirectly, through the regulation of 
cyberspace’s code, should it be required to make the regulation trans
parent?78

B. Questions about Code’s Regulation of Law

Law, I have argued, is vulnerable to the competing sovereignty of code. 
Code writers can write code that replaces the values that law has embraced. 
And if the values of law are to survive, law might well have to respond.

My examples in Section IV describe two particular cases where the 
values of a legal regime are being replaced. But we can describe this dis
placement more generally. In the general case, the values that the code is 
embracing are values of bottom-up control. They enable control from bot
tom-up structures, such as contract-like, or property-like, systems. And they 
interfere with top-down impositions of rules that would not otherwise be 
chosen.

Now again, this does not mean that government cannot regulate, for as I 
have described, government can use indirect techniques to effect incentives 
that will effect bottom-up behaviour. But it does highlight a weakness in the 
potential for internet self-regulation.

There is a political economy for the net’s self-regulation, just as there is a 
political economy for regulation generally. As with any political economy, 
there are interests that gain more individually from a particular architecture 
than others. These interests fund a given evolution of the net’s bottom-up 
design, and can be expected to prevail in that evolution even if the net gain 
from their design is less than the net gain from another design.

There are two obvious examples of this point. Privacy is one. I have 
described a way that government could in effect subsidize architectures for

X ■
76 See R.A. Baker, The Senate o f  the United States: A Bicentennial History (1988).
77 See Administrative Procedure Act, 5 U.S.C. §553 (1994) (requiring legally binding rules 

to be promulgated through a notice and comment procedure).
78 For a powerful attack on the failure of the government to maintain transparency in its 

regulation, see Froomkin, ‘It Came From the Planet Clipper: The Battle over 
Cryptographic Key “Escrow”’, U. Chi. Legal F. (1996) 15.
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privacy. But it should be clear, rhetoric about self-regulation notwithstand
ing, that without that subsidy, consumer privacy is unlikely to be protected. 
There are organizations, of course, that are attempting to effect privacy pro
tection. But their interests pale in comparison to the interests, and market 
power, of commerce in cyberspace. As the Federal Trade Commission has 
described,79 the efforts of these self-regulating bodies have been wholly in
effective in bringing about a change in protections of the space. And nothing 
on the horizon suggests that the future will be different from the past.

For values like privacy, bottom-up regulation is unlikely to change an 
architecture that so significantly benefits a particular class of users, here 
commerce. The challenge is to layer onto this bottom-up design structures 
and incentives that will enable some collective choice other than the effect of 
expressed preference.

SPAM, or Unsolicited Commercial Email, is a second example.80 SPAM 
is the sending of unsolicited commercial e-mail, usually in bulk, to lists of e- 
mail accounts across the internet. These lists are extremely cheap -  $100 for 
10,000,000 names -  and thus for a very low price, one could send 10,000,000 
e-mails using this list, and hope for even a very small return to make a profit.

This possibility is a function of the design of e-mail. The initial architec
ture for e-mail did little to authenticate users of e-mail relays. The SMTP 
(Send Mail Transfer Protocol) protocol, for example, which is still the domi
nant mail protocol, has a feature that allows third-party relays of mail with
out an account on the primary mail system. With SMTP systems configured 
to accept third-party relay, I could direct my mail to be sent through these 
systems even though I do not have an account on these systems. Thus, 
spammers can use third-party relay systems to flood the net with e-mail.

Third-party relay is not the only technique spammers use. But it is the lo
cation of an important debate about spam on the internet. For while many 
have no use for a third-party relay system, some system administrators want 
the relay channel left open, and they take other steps to ensure that the chan
nel is not abused by spammers.

Others on the net, viewing third party relay as the biggest cause of a 
spam, want these channels closed. And some of these others have organized 
blacklists of open relay systems, which subscribers use to determine whose 
mail they will bounce. If your e-mail administrator has left your relay open, 
then your site is likely to be added to these lists; if your site is added to these

79 See 'Privacy Online: A Report to Congress’. Federal Trade Commission, June 1998 at 
<http://www.ftc.gov/reports/privacy3/index.htm> (‘Effective self-regulation remains 
desirable because it allows firms to respond quickly to technological changes and employ 
new technologies to protect consumer privacy... To date, however, the Commission has 
not seen an effective self-regulatory system emerge.’ (Conclusion of Report)).

80 See <http://www.spam.abuse.net/spam/faq.html>.

http://www.ftc.gov/reports/privacy3/index.htm
http://www.spam.abuse.net/spam/faq.html
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lists, then e-mail to subscribers to these lists will, in many cases, simply dis
appear.

This blacklisting is a kind of vigilantism -  it is an example of private 
people taking the law into their own hands. To call it vigilantism is not to 
criticize the vigilantes. Vigilantes in a state-less nature may be the only peo
ple fighting crime, and I certainly believe that, relative to the norms of the 
net, spam is crime.

But the virtue notwithstanding, vigilantism has its costs. For these black
lists create conflicts that reach far beyond the simple listing of a site or not.

Consider one example of a potentially explosive battle.81 This particular 
skirmish began at MIT (as so much about the internet begins at MIT). In late 
1998, Jeff Schiller, MIT’s network administrator, began receiving e-mail 
from users of the system complaining that their mail to others outside the 
MIT domain had been blocked. It took little to discover that the mail was 
being blocked because a spam vigilante, Open Relay Blocking System 
(ORBS), had decided that the MIT network had ‘bad e-mail practices’. 
Without notice, MIT was placed on ORBS’s blacklist, and subscribers to 
ORBS began automatically to exclude MIT mail.

No one likes to be accused of ‘bad e-mail practices’, especially not an 
MIT-type. And so it was just salt in the wound when one company in particu
lar confirmed its policy of blocking according to the ORBS list -  Hewlett 
Packard. Mail from MIT to HP would not go through, MIT was told, until 
MIT changed its network policy.

But MIT was not to be bullied. In Schiller’s view, its decision to not 
automatically block all ‘third-party relay’ e-mail (e-mail sent through the 
MIT server without authenticating that the sender is associated with MIT) 
made sense for its network and the MIT community. MIT is not pro-spam; 
like any decent network, it adopts measures to limit spam, in particular by 
policing the use of its ‘third party relay’ facility. But its methods are not the 
methods of ORBS, which made MIT an ORBS enemy.

Rather than cave in to the pressure of ORBS, Schiller decided to fight. 
And as tit begets tat, it decided to fight it out with HP. The plan was to 
bounce all e-mail from HP, until HP stopped bouncing e-mail from MIT. 
Until a god of sorts intervened -  a network services god, that is. In response 
to complaints from other ISPs, ORBS’s network services provider, BC Tel, 
decided that ORBS’s ‘unauthorized relay testing’ was a violation of its own 
network policy agreement. BC Tel in turn bumped ORBS off the net, and the 
mail from MIT again flowed to HP. A spam war was averted.

These blacklists are a kind of bottom-up regulation. But as with privacy, 
they are an imperfect bottom-up regulation. For they cannot directly deal

81 See Lessig, ‘The Spam Wars’, The Industry Standard, 31 December 1998.
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with the real problem that is affecting the net -  namely spam. To fight spam, 
they adopt techniques that are both under- and over-inclusive, and for those 
drawn into a black hole by these techniques, they invite real conflict.

A simpler and more direct way of dealing with this problem would be a 
kind of regulation. Trespass law is a first example; a law requiring the 
labelling of spam would be a second. Both laws could change the incentives 
of spammers, raising the cost of spam to a level where the pay-off would not 
exceed the cost.

In this view, spam was ‘caused’ by the effect that code had on the market 
-  facilitating low-cost advertising. The response is a law that increases the 
costs in the market -  decreasing the incidence of low-cost advertising. Law 
here would compensate for the change in code. Consensual communication 
would still be cheap; non-consensual communication would still be cheaper 
than in real space.

These two examples point to a more general need. Cyberspace needs a 
way to act collectively, in the relatively small number of cases where bot
tom-up regulation leaves some important legal value unprotected. As it is just 
now, this collective regulation is resisted by many on the net. But we should 
resist simpleton distinctions -  the choice has never been between anarchy 
and totalitarianism. The choice is only about the best mix of these two 
extremes.

* * *

My aim in this section has been to highlight a set of values to keep in sight as 
we work through the conflict between regulations of law and regulations of 
code. These values should restrain both the effect of law on code and the 
effect of code on law. To the extent that the law can achieve its end through 
code, with the result that its end is achieved non-transparently, we have rea
son to question the technique of law. And to the extent that the law can 
achieve its end through code, we have a reason to require that the code be 
narrowed to just the legitimate state end.

Likewise the other way round. When a structure of code effects values 
implicit in the law, there is good reason to ensure that these values do not 
become displaced. In the general class of cases where bottom-up aggregation 
of preferences will not produce the ideal mix of regulation, we have reason to 
check the aggregation made through the bottom-up design of code.
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VII. Conclusion

Judge Easterbrook argued that there was no more reason to teach the Taw of 
cyberspace’ than there was no to teach the Taw of the horse’. This essay has 
put forth a respectful disagreement. Whether there is something to be gained 
by thinking generally about the law of the horse, my argument has been that 
we learn something general about real space law by thinking in particular 
about the law in cyberspace. Much more significantly than in real space regu
lation, the law of cyberspace will be a trade-off among regulators of very dif
ferent kinds. Understanding that trade-off and developing principles to help 
guide us tell us something significant about law, both real and cyber.

At the centre of the lesson about cyberspace is an understanding about the 
place of law. We face a choice about life in cyberspace -  a choice about 
whether the values imbedded there will be the values we want. The code of 
that space has the power to constitute values that resonate with our tradition. 
It also has the power to constitute values inconsistent with our tradition.

As the net grows, as its regulatory power increases, as its power as a 
source of norms becomes established, the values of real space sovereigns 
lose. In many cases, that is a good thing. But there is no reason to believe 
that it will be a good thing generally. There is nothing to guarantee that the 
regime of code will be a liberal regime; and little reason to expect an invisi
ble hand of code writers to push it in that way.
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Introduction

A rule of law which cannot be enforced in a court of law is incomplete, to 
say the least. In order to be complete or, in terminology customary to 
Community lawyers, in order to have its full effet utile, a rule of Community 
law must be enforceable before the Court of Justice or the Court of First 
Instance, at the suit of a Member State or a Community institution 
(exceptionally at the suit of a private applicant requesting judicial review 
under Articles 230-232 (ex 173-175) EC)1 or, alternatively, at the suit of an 
individual plaintiff before a national court (if the rule is intended to give 
rights to private parties). The enforcement of a rule of law at the suit of indi
viduals will further be referred to as private enforcement within this article. 
The private enforcement of Community law before a national court -  in 
contrast to private enforcement before Community courts pursuant to 
Articles 230 and 232 EC -  is made possible by the ECJ’s case-law rendered 
within the framework of the preliminary rulings procedure of Article 234 (ex 
177) EC. It is primarily based, as the contribution demonstrates, on the doc
trine of direct effect which, with the help of related doctrines, has been grad
ually transformed into a doctrine of effective judicial protection.

This contribution focuses upon the remedies that individuals may enforce 
before a national court when they wish to secure the rights that Community 
law confers upon them.2 These remedies are: (i) claims for the inapplicability 
and, therefore, the unenforceability of national rules inconsistent with 
Community law; (ii) claims for the restitution of funds that have been paid 
unduly; (iii) claims for interim relief; and (iv) claims for compensation. The 
domestic laws of the Member States must make these remedies available in 
accordance with their own procedural rules. They do not, therefore, guaran
tee the uniform enforcement of Community rules throughout the Community. 
The uniform enforcement of Community law is nevertheless required -  at 
least, to a sufficiently effective degree -  if the uniformity of Community law 
is not to be lost in the process of its application.3 This requirement raises the

1 Unless otherwise indicated, we will only deal with the European Community (EC) Treaty.
2 On the subject of legal protection before the Community courts, see Lenaerts, ‘The Legal 

Protection of Private Parties under the EC Treaty: A Coherent and Complete System of 
Judicial Review?’, in Scritti in Onore di Giuseppe Federico Mancini (1998-11) 591.

3 The terms ‘uniform application’ and ‘uniform enforcement’ are used in the following as 
synonyms. For a better understanding, it is nonetheless appropriate to distinguish between 
application on the one hand, compliance and enforcement on the other. Whereas the for - 
mer term refers to a person applying a general rule to a concrete situation, whomsoever 
that person might be (private person, civil servant, judge, prosecutor), the latter two terms 
refer to specific modes of application, whereby compliance refers to the voluntary appli - 
cation and enforcement to the compulsory application of a rule. In that sense, Member 
States will be said to comply with their obligation to transpose a directive when they vol - 
untarily transpose directives within the period of time prescribed therefore, whereas they 
may be (en)forced to do so through an action at law if no voluntary compliance has 
occurred. The principle of uniform application may encompass both, although it will
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question of the degree to which the ECJ -  which has required domestic 
courts to make use of national remedies to enforce such provisions -  wishes, 
in its case-law, to harmonize the national rules on remedies. In other words, 
in the absence of Community regulations, it raises the question of how 
broadly the ECJ will interpret the principle of uniform application at the 
expence of the competence of the Member States for procedural matters.4

The harmonization of national laws5 normally occurs in a specific area 
through the enactment of directives (i.e. through Community secondary law), 
whilst the unification of national laws is effected by the imposition of fully 
uniform law through Community primary or secondary law (treaties and reg
ulations). However, harmonization -  or the bringing of national laws and 
practices closer to one another -  will often also be a result of the case-law of 
the ECJ and CFI. That is particularly the case in the area that we are 
concerned with here, that of the private enforcement of Community rules. 
Indeed, as noted, it was the case-law of the ECJ that made private enforce
ment before national courts possible in the first place: more specifically so 
through the requirement that was imposed upon national courts to give indi
viduals access to remedies that enable them to enforce their Community 
rights against (mainly) Member States who have not complied with their 
Community law obligations.

The harmonization of national rules through the case-law of Community 
and national courts, as well as through secondary Community and imple
menting national legislation, is having an ever growing impact upon the 
internal legal orders of the Member States. From the viewpoint of the unity 
or the coherence of the law as a whole, that impact is nonetheless not simply 
for the best: Although Community law harmonizes national laws in (limited) 
areas of the law, it nonetheless also has a disruptive effect on individual legal 
orders -  introducing legal concepts into legal systems that may or may not be 
familiar with them -  so compartmentalizing national legal orders even 
further through the creation of even greater legal distinctions. In order to

normally be used with regard to the enforcement of a Community rule through a remedy 
(mainly) before a national court.

4 For the reasons given by Judge Kakouris, ‘Do the Member States Possess Judicial Proce
dural “Autonomy”?’, 34 CML Rev. (1997) 1389 et seq., we will avoid the terms 
‘procedural autonomy’ and instead use ‘competence in procedural matters’. Indeed, as it 
is rightly pointed out by Prechal, ‘Community Law in National Courts: The Lessons from 
Van Schijndel ’, 35 CML Rev. (1998) 681 et seq. , competence in procedural matters 
remains responsibility for Member States, since direct Community competence in this 
field is absent.

5 As pointed out by Slot, ‘Harmonization’, 21 EL Rev. (1996) 378, at 383, there are various 
degrees in the level of harmonization pursued by directives. He distinguishes: harmoniza
tion to define law and policy at Community level, total harmonization, optional harmo - 
nization, partial harmonization, minimum harmonization, alternative harmonization and 
mutual recognition of national rules and controls. He emphasizes that total harmonization 
has fallen out of favour with the Member States because it does not allow them sufficient 
flexibility.
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limit this disruptive effect, explicit efforts must be undertaken to stimulate 
coherence.6 Firstly at the level of Community law, steps must be taken to 
ensure consistency between Community rules (and policies), regardless of 
the institution (legislature or judiciary) or, as is the case for the Commission, 
the Directorate General, that they emanate from. More specifically, this 
determines that, with regard to the remedies that ECJ case-law requires 
Member States to make available in order to secure Community rights, 
remedies, such as restitution, interim relief or compensation, must be sub
jected to Community law conditions which, ‘in the absence of particular jus
tification’,7 are the same regardless of the judicial level (Community or 
national) at which they are put into operation. Secondly, efforts must also be 
made at the level of national law to ensure that homogeneity is maintained 
between rules of national law that are affected by Community law and rules 
of national law, dealing with similar issues, that are not so affected.

Furthermore, the need to maintain coherence at both Community and 
national level in such diverse areas of public and private law as constitutional 
law, administrative law, corporate law, social security and labour law, 
consumer law, and environmental law demands that rule-makers, whether 
legislators, administrators or judges, be highly creative, again determining 
that they should draw as much inspiration as possible from comparative 
research that is intended to uncover -  as Article 288(2) EC requires in rela
tion to the extra-contractual liability of Community institutions -  ‘general 
principles which are common to the legal systems of the Member States’. 
The need for such comparative research is particularly felt with regard to the 
rule-making activity of Community courts in the area of remedies, such as 
compensation, interim relief and restitution, since judicial rule-making lacks 
the political legitimation which legislative rule-making possesses. It must, 
therefore, be founded to an even extent on the basic principles which the 
national legal orders have in common, and particularly so in the area of 
remedies which can so easily impact upon the basic rules of constitutional, 
jurisdictional, administrative or civil law in each of the Member States. The 
necessity for comparative research that is directed towards the uncovering of 
the general principles of national law upon which Community law can be 
built -  or, as expressed in the subtitle of this presentation, the need for the 
‘Europeanization of Community law’ -  is in line with the principle of sub
sidiarity and the principle of respect for cultural diversity that nonetheless 
brings ‘the common cultural heritage to the fore’, as laid down in Articles 5 
and 151(1) (ex 3b and 128(1)) of the EC Treaty.

This contribution is divided into three sections and focuses, as far as is 
possible, on private law aspects. Section I restates the case-law of the

6 See further infra, under II.A.2.
7 Thus the ECJ’s judgment in joined Cases C-46/93 and C-48/93, Brasserie du 

Pêcheur/Factortame [1996] ECR 1-1029, at 1147, para. 42.



250 Walter van Gerven

Community courts, mainly the ECJ,8 that contains and fleshes out the princi
ples of private enforcement and effective judicial protection. In Section II, I 
highlight the tensions between the need to ensure the uniform application of 
Community law in the Member States and the continuing competence of the 
Member States for procedural matters and further examine the manner in 
which such a tension might be alleviated. Section III examines the 
‘Europeanization of Community law’ or, the complementary requirement 
that Community law must be created and interpreted in the light of the 
structures and substance of national law, and further discusses the mode in 
which we might uncover the general principles common to the legal systems 
of the Member States, which will aid us in bringing about the Europeaniza
tion of Community law.

I. The Privatization of Enforcement in the Case-Law of 
the ECJ: From Direct Effect to Effective Judicial 
Protection and from Rights to Remedies

Community law is ‘like an incoming tide. It flows into the estuaries and up to 
the rivers’, wrote Lord Denning, Master of the Rolls, as early as 1974.9 What 
may have been a prophecy at the time, became a far-reaching reality there
after, mainly because of the doctrines that were created by the ECJ to make 
Community law enforceable at the national level.

A. Direct Effect and Community Law Conform Interpretation

7. Vertical and Horizontal Direct Effect

The doctrine of direct effect has been and still is the instrument which has 
made the invasion of the territory of national law by Community law most 
possible. It all began with the Van Gend and Loos judgment, rendered in 
1963,10 in which the ECJ made its famous statement that:

[T]he conclusion to be drawn from this is that the Community constitutes a new 
legal order of international law for the benefit of which the states have limited 
their sovereign rights, albeit within limited fields, and the subjects of which com
prise not only Member States but also their nationals. Independently of the legis
lation of Member States, Community law therefore not only imposes obligations 
on individuals but is also intended to confer upon them rights which become part 
of their legal heritage. These rights arise not only where they are expressly

8 By the terms ‘Community courts’, we mean both the European Court of Justice (ECJ) and 
the Court of first instance (CFI).

9 In Buhner v. Bollinger [1974] 3 W.L.R. 202, [1974] 2 All E.R. 1226.
10 Case 26/62, Van Gend en Loos v. Nederlandse Administrate der Belastingen [1963] ECR 1.
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granted by the Treaty, but also by reason of obligations which the Treaty imposes 
in a clearly defined way upon individuals as well as upon the Member States and 
upon the institutions of the Community.
The wording of Article 12 contains a clear and unconditional prohibition which is 
not a positive but a negative obligation. This obligation, moreover, is not quali
fied by any reservation on the part of states which would make its implementation 
conditional upon a positive legislative measure enacted under national law. The 
very nature of this prohibition makes it ideally adapted to produce direct effects in 
the legal relationship between Member States and their subjects.

The Van Gend and Loos judgment is to be read in conjunction with the sub
sequent Costa v. Enel11 judgment in which the ECJ asserted the supremacy 
of Community law. In Van Gend and Loos the Court recognized that indi
viduals can rely on sufficiently precise and unconditional Treaty provisions, 
such as Article 25 (ex 12) EC, against a Member State (i.e. vertically) that 
has breached the Treaty provision concerned, and can derive rights therefrom 
where such rights are expressly or ‘implicitly’ -  that is by reason of clearly 
defined obligations imposed by the Treaty upon other individuals, Member 
States or Community institutions -  granted by the Treaty

Seen from the perspective of a private lawyer, the Van Gend and Loos 
judgment acknowledged that a treaty such as the EC Treaty, which consti
tutes an agreement between the contracting Member States, may have Dritt- 
wirkung (third party effect) in favour of third parties, provided that those 
parties were intended, explicitly or implicitly (by reason of clearly defined 
obligations imposed on others), to be third party beneficiaries of the treaty 
provision concerned.12 By the same token, Van Gend and Loos and Costa v. 
Enel began the process of the constitutionalization of the EC Treaty, in that 
they accepted that the Treaty is the basic law of the Community (taking 
precedence over domestic laws), which Member States must respect in their 
relations with their own citizens and in their relations with individuals from 
other Member States.13

Although I do not intend to deal with the doctrine of direct effect in any 
depth, it may be useful to recall the most significant points in its develop
ment.

(i) In order for treaty provisions and other Community measures, mainly 
directives (infra I.A.l.(iii)), to have direct effect, they must be clear and un
conditional; the latter requirement similarly implying that the terms of the

11 Case 6/64, Flaminio Costa v. Enel [1964] ECR 585.
12 See further van Gerven, ‘The Horizontal Effect of Directive Provisions Revisited: The 

Reality of Catchwords’, in D. Curtin, T. Heukels (eds), Institutional Dynamics o f Euro - 
pean Integration: Essays in Honour o f Hans H  Schermers (1994-11) 335 et seq., at 337- 
40.

13 The recognition of direct effect had the most significant impact in countries which take a 
dualist approach to international law, that is, where, in the absence of implementation, 
treaty provisions cannot be invoked or enforced by citizens domestically.
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provision are not ‘contingent on any discretionary implementing measure’14 
on the part of Community institutions or Member States.15 In my Opinion in 
HJ Banks & Co. Ltd. v. British Coal Corporation,16 I suggested that these 
conditions refer to the potential for the operationalization of the provision, or 
whether it is capable of being applied by a court of law.17

In its recent decisions, in particular the Francovich and Marshall I I  
judgments, the Court, moreover, furnishes us with a broad interpretation of 
the aforesaid conditions: according to the Court, even the fact that the Mem
ber States have several possible means at their disposal for achieving the 
result prescribed by a directive does not preclude direct effect, provided that 
the content of the rights which that directive confers on individuals ‘can be 
determined sufficiently precisely on the basis of the provisions of the direc
tive alone’. Both of these factors confirm, in my view, the inherently practi
cal nature of the ‘direct effect’ test: provided that and in so far as a provision 
of Community law is, in itself, sufficiently operational to be applied by a 
court, it has direct effect. The clarity, precision, unconditional nature, 
completeness or perfection of the rule and its lack of dependence on discre
tionary implementing measures are, in this regard, merely individual aspects 
of one and the same characteristic feature which that rule must exhibit: in 
other words, it must be capable of being applied by a court to a specific case 
(paragraph 27).18

In Francovich the Court acknowledged that, whilst Article 3 of Council 
Directive 80/987/EEC leaves considerable discretion to the Member States, 
the content of the salary rights granted to the employees of bankrupt compa
nies can be determined on the basis of the minimum guarantee provided for 
by the directive (paragraph 20). In Marshall II, the Court maintained that, 
although Article 6 of Directive 76/207/EEC does not prescribe a specific 
measure for the pursuit of claims through a judicial process in the event of a 
breach of the prohibition of discrimination, it can be directly relied upon to

14 Thus, for example, Case 44/84, Hurd v. Jones (Inspector o f Taxes) [1986] ECR 29, at 83, 
para. 47.

15 In its judgment in Case 2/74, Reyners v. Belgium [1974] ECR 631, the Court held, in 
respect of the latter condition, that a Treaty provision, in this case Article 43 (ex 52), may 
have direct effect in the absence of implementing directives, as provided in Articles 44 
and 47 (ex 54 and 57), since the obligation to attain a precise result imposed by Article 43 
EC was not made dependent on the implementation of a programme of progressive mea - 
sures that were only meant to make the fulfilment of the obligation easier (at 651, para. 
26).

16 Case C-128/92 [1994] ECR 1-1209, at 1-1237, para 27.
17 See also Pescatore, ‘The Doctrine of “Direct Effect”: An Infant Disease of Community 

Law’, 8 EL Rev. (1983) 155, at 176-7.
18 The reference to Francovich is to Cases C-6/90 and C-9/90, Francovich and Bonifaci v. 

Italy [1991] ECR 1-5357. The reference to Marshall is to Case C-271/91, Marshall v. 
Southampton and South West Area Health Authority [1993] ECR 1-4367 where the Court 
reiterated the statement made in Francovich, as quoted above.
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ensure the adequacy and efficiency of the particular remedy (in this case, 
financial compensation) chosen by the Member State (paragraphs 34-6).

It follows from this that the fact that the provision concerned is intended 
to grant rights to individuals does not constitute a precondition for its direct 
effect.19 The reverse is true: when a provision has direct effect, it is regarded 
as granting rights to individuals who can rely on the provision because of its 
direct effect.20 However, the fact that a provision delineates clearly defined 
rights or obligations is similarly a factor that must be taken into account in 
order to determine whether it has direct effect.21

(ii) The doctrine of direct effect is not simply limited to the provisions of 
the three Community Treaties (EC, ECSC and EAEC).22 Instead, direct 
effect may also attach to the provisions of the multilateral or bilateral treaties 
that the Community concludes with third countries, which may, therefore, be 
invoked by individuals before courts in the Community in order to derive 
rights therefrom. In reaching this decision, the ECJ was required to ignore 
the principle of reciprocity that applies to international agreements (and to 
private law contracts) and that would be breached (as several Member States 
argued before the Court, quite convincingly) if Member States were to be 
required to enforce the provisions of the treaty through their national courts, 
even though another contracting party were not required to do so. In its 
judgment in Kupferberg,23 the Court distinguished between the obligations 
of the Member States towards the Community and the obligations of the 
Member States (and of the Community) towards third party states.24 The fact 
that the principle of reciprocity applies to the latter relationship does not 
prevent the Court from ensuring the uniform application of such treaty provi
sions within the Community, which, in turn, implies that their effect may not 
vary depending on whether their application is a matter for Community insti
tutions or for the Member States (paragraph 14). In the absence of explicit

19 Cf. the Court’s judgment in Case C-431/92, Commission v. Germany [1995] 1-2189, at I - 
2220, para. 24 e tseq. See further, Ruffert, ‘Rights and Remedies in European Community 
Law: A Comparative View’, 34 CML Rev. (1997) 307.

20 Thus Brasserie/Factortame, supra note 7, at 1-1150, para. 54.
21 See, e.g,. the Court’s judgment in Case C-236/92, Comitato di Coordinamento per la 

Difesa della Cava v. Regione Lombardia [1994] ECR 1-483 wherein the Court felt that 
Article 4 of the Waste Framework Directive 75/442/EEC (old version) was not suffi - 
ciently precise and unconditional, since it merely indicated the form of programme to be 
followed, but did not prescribe a specific method of waste disposal (at 1-502, para. 12).

22 For provisions of the ECSC Treaty, see my Opinion in Case C-128/92, Banks, supra note 
16, at 1-1233, para. 25 and, with respect to provisions of a ECSC Recommendation, Case 
C-221/88, Busseni [1990] ECR 1-495. See, however, with respect to the anti-trust provi - 
sions of Articles 65 and 66 ECSC, the judgment in Case C-128/92, Banks, at 1-1274, para. 
15 et seq.

23 Case 104/81, Hauptzollamt Mainz v. Kupferberg [1982] ECR 3641.
24 At 3662, para. 13. See further, Bebr, ‘Agreements Concluded by the Community and their 

Possible Direct Effect: From International Fruit Company to Kupferberg’, 20 CML Rev. 
(1983) 35; also P. Craig and G. de Bürca, EU Law, Text, Cases & Materials (2nd ed., 
1998), at 179-85.
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provisions in the treaty concerned, the Court retains the competence to 
decide on how the treaty will be implemented in the legal order of all of the 
Contracting Parties, on how the treaty is to be applied in the Community and, 
accordingly, whether its provisions will have direct effect in the whole of the 
Community (paragraphs 17-18). On the basis of that distinction, the ECJ has 
increasingly recognized the direct effect, within the Community, of the pro
visions of international agreements. However, it has mainly done so in order 
‘to extend the principles of Community law to cover a situation involving a 
national from a non-member state’.25 By the same token, where an interna
tional agreement is invoked to challenge Community law, the Court will not 
often be willing to reach the conclusion that the provision has direct effect 
and that Community law inconsistent with it must be regarded as being 
invalid.26 Thus, the Court has denied that the provisions of GATT have 
direct effect.27

We should recall that the ECJ has not, in fact, attached direct effect to the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms as such. Instead, it has recognized that the principles laid down 
therein have direct effect (in so far as they are clearly defined and uncondi
tional) since they are an integral part of Community law.28 It would thus 
seem that such principles must be regarded as having vertical as well as hori - 
zontal direct effect for the same reasons relied upon by the ECJ in its 
recognition of the horizontal effect of the prohibition of discrimination on the 
basis of sex (Article 141 (ex 119) EC) or on the basis of nationality (Articles 
39, 43,49 (ex 48, 52, 59 EC).29

25 Craig and de Burca, supra note 24, at 184. For a recent example with references to earlier 
case-law, Case C-l 13/97, Babahenini v. Belgium [1998] ECR 1-183. Direct effect has 
even been attached to a Decision adopted by a Council of Association under an Associa
tion Agreement (in that case the Turkey-EC Agreement): Case C -l92/89, S.Z. Sevince v. 
Staats seeretaris van Justifie [1990] ECR 1-3461,1-3502, para. 15.

26 Ibid., at 181. See, however, the CFI’s Judgment in Case T-l 15/94, Opel Austria v. Corn - 
cil [1997] 11-39, where a provision of the EEA Agreement, held to be directly applicable, 
was accepted as providing sufficient justification for the annulment of a Council Regula
tion, issued shortly after the Agreement came into operation, on the basis of the principle 
of legitimate expectation (para. 93).

27 Cases 21-24/72, International Fruit Company v. Produktschap voor Groenten en Fruit 
[1972] ECR 1219. See, however, Case 70/87, Fédération de VIndustrie de l ’Huilerie de 
la CEE (Fediol) v. Commission [1989] ECR 1781, at 1830, paras. 19-22 and my Opinion 
in that case, at 1797, paras. 10-14 (see particularly footnote 8 thereof, at 1806, where a 
distinction is made between direct applicability and direct effect). See also the recent 
judgments in Case C-280/93, Germany v. Council [1994] ECR 1-4973, at 1-5073, para. 
111 and in Case C-469/93, Amministrazione delle Finanze dello Stato v. Chiquita Italia 
SpA [1995] ECR 1-4533, para. 29.

28 Case 4/73, Nold [1974] ECR 491, at 507, para. 13.
29 See further, my Opinion in Case C-262/88, Douglas Harvey Barber v. Guardian Royal 

Exchange Assurance Group [1990] 1-1889, at 1-1940, para. 53; Oliver, ‘General Princi
ples of Community Law and Horizontal Effect’, 13 Europäische Zeitschrift fü r  Wirt
schaftsrecht (1993), at 393.
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(iii) The ECJ had no difficulty in accepting that regulations have direct 
effect since, ‘according to the terms of Articles 189 and 191 of the Treaty 
regulations are, as such, directly applicable in all Member States and come 
into force solely by virtue of their publication in the Official Journal' .30 Such 
direct application means ‘that its [the regulation’s] entry into force and its 
application in favour of or against those subject to it are independent of any 
measure of reception into national law’ [emphasis added].

[T]he Member States are under a duty not to obstruct [such] direct effect [...] 
Strict compliance with this obligation is an indispensable condition of simultane
ous and uniform application of Community regulations throughout the Commu
nity [...] [They] may [not] adopt [...] any measure which would conceal the 
Community nature.31

It follows, from the words that I have emphasized, that a regulation will have 
horizontal direct effect when it, expressly or implicitly, imposes obligations 
on individual persons.

Decisions -  which according to Article 249 (ex 189) EC are binding on 
those to whom they are addressed -  are also open to the possibility that they 
will be invoked against the addressee by third persons (persons other than 
Community institutions) who have an interest in the fulfilment of the obliga
tion created by the decision.32 If a decision is addressed to an individual and 
imposes an obligation upon the addressee (as often occurs in competition 
cases), other individuals who have an interest in the decision should, there
fore, be able to rely upon it, which means that it would have horizontal direct 
effect between those individuals.33

Although there is no solid basis for the doctrine of direct effect within 
Article 249 EC -  which states that a directive shall only be binding upon 
each Member State to which it is addressed as regards the result that is to be 
achieved, but ‘leaves the choice of form and methods to the national authori
ties’ -  the ECJ very quickly acknowledged the fact that the provisions of 
directives may have direct effect.34 In its Van Duyn judgment, the Court jus-

30 Case 39/72, Commission v. Italy [1973] ECR 101, at 114, para. 17.
31 Case 50/76, Amsterdam Bulb BV  v. Produktschap voor Siergewassen [1977] ECR 137, at 

146, paras. 4, 6 and 7. The obligation placed upon the Member States not to conceal the 
Community nature of a measure is designed to prevent the refusal to recognize the 
particular qualities of Community law (supremacy, adequate remedies, special methods of 
interpretation): see Craig and de Burca, supra note 24, at 177-8.

32 Case 9/70, Franz Grad v. Finanzamt Traunstein [1970] ECR 825, at 837, para. 5.
33 It is well-established case-law that a third person may bring an action for nullity before 

the ECJ on the basis of Article 230 EC if that person is directly and individually 
concerned. On this case-law and its impact on the legal protection of individuals before 
the ECJ and CFI, see Lenaerts, supra note 2, at 595 et seq. and 604 et seq.

34 In its judgment in Case C -l29/96, Inter-Environnement Wallonie ASBL v. Région 
Wallonne [1997] ECR 1-7411, at 1-7449, para. 45, the Court held that a Member State, 
although it is not obliged to take measures to transpose the directive before the expiry of
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tified its ruling with regard to the fact that, where a directive imposes ‘on 
Member States the obligation to pursue a particular course of conduct, the 
useful effect of such an act would be weakened if individuals were prevented 
from relying on it before their national courts and if the latter were prevented 
from taking it into consideration as an element of Community law’. In the 
same judgment, it further noted that since the directive provision concerned 
contained a derogation from one of the fundamental principles of the Treaty 
in favour of individuals, ‘legal certainty for the persons concerned required 
that they should be able to rely on this obligation’.35 In later judgments, more 
particularly in Ratti36 and in Becker?1 the Court approved another, in my 
view, more convincing argument enunciated as follows by Advocate-General 
Reischl’s Opinion in Ratti: ‘Member States which do not comply with their 
obligations under the directive are unable to rely on provisions of the internal 
legal order which are illegal from the point of view of Community law, so 
that individuals become entitled to rely on the directives as against the 
defaulting State and acquire rights thereunder which national courts must 
protect’.38 The Court followed suit, holding that a national court must uphold 
the claim of a citizen, which is based upon a non-transposed directive, 
against ‘a defaulting Member State [...] if the obligation in question is 
unconditional and sufficiently precise’.39 In Becker, it stated that the 
‘consequences of a Member State’s failure to implement the Directive in 
question within the period prescribed for that purpose [...] must be borne by 
the administrative authorities and may not be passed on to the [citizens] who 
rely on the fulfilment of a precise obligation’.40

(iv) In its later Marshall /  judgment,41 the ECJ refused to acknowledge 
that sufficiently precise and unconditional directive provisions could also 
have horizontal direct effect. That position has not prevented the Court, 
beginning with its judgment in Marshall /, from adopting a wide interpreta
tion of the definition of ‘Member State’ (against which the directive can be

the time-limit prescribed to that effect, may not issue new measures which are of a nature 
to jeopardize the objective of the directive (para. 45).

35 Case 41/74, Van Duyn v. Home Office [1974] ECR 1337, at 1348, paras. 12 and 13. The 
Court noted, in the same para. 13, that the provision concerned lays down an obligation 
which is not subject to any exception or condition and which, by its very nature, does not 
require intervention on the part either of the Community institutions or of Member States. 
Actually, the provision concerned did not leave much discretion to law-makers since it 
only said that the measures of public policy invoked by the national authorities to expel or 
refuse entry to foreign nationals shall be exclusively based on the personal conduct of the 
individual concerned.

36 Case 148/78, Pubblico Ministero v. Tullio Ratti [1979] ECR 1629.
37 Case 8/81, Becker v. Finanzamt Münster-Innenstadt [1982] ECR 53.
38 Supra, at 1650.
39 Ratti, at 1642, para. 23.
40 Becker, at 76, para 47.
41 Case 152/84, Marshall v. Southampton and South-West Hampshire Area Health Authority 

[1986] ECR 723.



Rights and Remedies in the Enforcement of EC Law before National Courts 257

invoked) and from bringing decentralized and municipal public bodies, as 
well as certain public undertakings, within that definition. The Court reached 
this conclusion notwithstanding the fact that such bodies or undertakings are 
not responsible for the incorrect transposition of the directive by the Member 
State concerned. Clearly, in adopting this approach, the Court has also weak
ened the primary justification upon which it has based its decision to grant 
direct effect against the state: namely, that the state may not ‘take advantage 
of its own failure to comply with Community law’.42 This broad interpreta
tion of vertical direct effect, led us, in our Opinion in Marshall II, to advise 
the Court to change its position for the following reasons:

During the oral procedure in this case, the following anomaly was raised: 
employees in the service of public bodies (in the broad sense given to that 
expression in the Court’s case-law) are entitled, as against their employer, to rely 
upon provisions of directives which are sufficiently precise and unconditional -  
even though employees in the private sector have no such remedy available 
against their employer.
In order to decide the present case -  which involves an employee of a public body 
-  it is not strictly necessary to consider that point. For the sake of completeness, I 
would argue that, in my view, the coherence of the Court’s case-law would bene
fit if the Court were now also to confer horizontal direct effect on sufficiently 
precise and unconditional provisions of directives. [...] [A]s a result of the particu
lar nature of the process of judicial interpretation, which proceeds on a case-by- 
case basis, (this case-law) is not free of inconsistencies and distortions. I shall 
mention three. First, as a result of the broad construction put on the expression 
‘Member States’, provisions of directives have obtained (vertical) direct effect as 
against public institutions and undertakings but not as against private institutions 
or undertakings (with which the former are sometimes nevertheless in competi
tion), even though the negligence of ‘the’ Member State in implementing direc
tives can generally be attributed just as little to public bodies as it can to private 
bodies. Secondly, as a result of the requirement to interpret national law in 
conformity with directives, national courts are under a duty, in the event of a fail
ure of the national legislature to implement a directive, to use their uttermost pos
sibilities and powers in order to ensure that the directive is correctly incorporated 
into their national law. This can give rise to problems in connection with the 
delimitation of judicial powers in the relevant national law. Lastly, following the 
Court’s judgment in Francovich the Member States may be ordered in certain cir
cumstances to pay compensation on account of their failure correctly to imple
ment directives. But that -  in principle, favourable -  development does not rem
edy the fact that individuals who are operating in a Member State which imple
mented the directive correctly and are therefore bound by the obligations to which 
they are subject under the directive are disadvantaged in comparison with indi-

42 Thus in Case C-91/92, Paola Faccini Dori and Recreb Sri [1994] ECR 1-3325, at 1-3356, 
para 22. That sentence is seen as an application of the principle Nemo auditur suam 
turpitudinem allegans. Because the ECJ considers that public authorities are nevertheless 
barred from invoking the directive, we do not believe that this principle offers the correct 
justification: see further, my article supra note 12, at 343-5, and later in the text accompa - 
nying note 47.



258 Walter van Gerven

viduals (perhaps their competitors) who are operating in a Member State which 
has not yet correctly implemented the directive.
It appears to me that those inconsistencies and distortions may be set to rights by 
also recognising the direct effect of sufficiently precise and unconditional provi
sions of directives vis-à-vis individuals on whom the directive would have 
imposed obligations had it been correctly implemented, [footnotes omitted].43

In order to justify the opinion that directives should not have horizontal 
direct effect once the period prescribed for its implementation has expired, it 
has been argued that such direct effect would conflict with the principle of 
legal certainty since a directive is not published in the Official Journal (as is 
the case for regulations). Such an argument is no longer valid with regard to 
directives that are addressed to all Member States, since these directives must 
now, according to Article 254 (ex 191) EC, also be published in the same 
way as regulations.44

In its judgment in Faccini Dori,45 the Court nevertheless persisted in its 
refusal to attach horizontal direct effect to the provisions of directives which 
are sufficiently precise and unconditional. The Court was of the opinion that, 
were it to do so, this would amount to a recognition of ‘a power in the 
Community to enact obligations for individuals with immediate effect, 
whereas it has competence to do so only where it is empowered to adopt reg
ulations’.46 The least one can say to this point is that this is not in line with 
the Court’s previous case-law regarding the horizontal direct effect of treaty 
provisions (supra), where the Court did, in fact, confer that power upon 
itself. Moreover, in my view, a decision to recognize the horizontal direct 
effect of a directive would be more in line with the general principles of 
Community law than a decision not to do so. Clearly, in the case of individu
als -  for example, in their dealings with decentralized public bodies or public 
enterprises, which, unlike the central government of a Member State, are not 
responsible for the non-transposition of the directive concerned -  the relevant 
principle should not be the nemo auditur principle but, rather, the principle of 
the protection of the legitimate expectation of individuals that other individ
uals will comply with obligations which they knew, or should have known,

43 Marshall II, supra note 18, at 1-4367, para 12.
44 See further, the Opinion of A.G. Lenz in Case C-91/92, supra note 42, at 1-3343, para. 64. 

A.G. Lenz also pleaded in favour of horizontal effect, as did A.G. Jacobs in Case C - 
316/93, Vaneetveld [1994] ECR 1-763, at 1-774, para. 29 of his Opinion. See also Craig, 
‘Directives: Direct Effect, Indirect Effect and the Construction of National Legislation’, 
22 EL Rev. (1997) 519 et seq., written after Faccini Dori, in which the arguments against 
horizontal effect are revisited and strengthened. But, see Craig and de Bùrca, supra note 
24, at 192, 210 and 211.

45 Referred to in note 42.
46 At 1-3356, para. 24. In its later judgment in Case C-192/941, El Corte Ingles SA v. 

Cristina Blazquez Rivero [1996] ECR 1-1281, the Court confirmed its Faccini Dori rul
ing. See also, Case C-97/96, Verband Deutscher Daihatsu-Handler v. Daihatsu Deutsch - 
land GmbH [1997] ECR 1-6843.
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that they would have been imposed upon them had the Member State 
concerned not failed to transpose Community law correctly.47

Of course, the legitimate expectations principle cannot be relied upon by 
the defaulting Member State itself in order to impose obligations upon indi
viduals, since that Member State’s expectations, unlike the expectations of 
private parties, are not legitimate.48

(v) The refusal of the Court to attach horizontal direct effect to directive 
provisions that are sufficiently precise and unconditional (and only to such 
provisions) is of limited significance. To illustrate this point, it is worthwhile 
recalling the manner in which the ECJ describes direct effect in relation to 
directives in Becker:49

Thus, wherever the provisions of a directive appear, as far as their subject-matter 
is concerned, to be unconditional and sufficiently precise, those provisions may, 
in the absence of implementing measures adopted within the prescribed period, be 
relied upon against any national provision which is incompatible with the direc
tive or in so far as the provisions define rights which individuals are able to assert 
against the state [emphasis added].

This formulation suggests that the direct effect of a directive provision may 
be relied on in two different situations: 1) against a national measure (i.e. 
contra actum) that is incompatible with the directive; and 2) against the state 
(i.e. contra personam), when the directive provision defines rights which 
individuals are able to assert. As has been pointed out50 in a note under the 
more recent ECJ judgments in El Corte Ingles,51 Rafael Ruiz Bernaldez52 
and Panagis Pafitis and others v. Trapeza Kentrikis Ellados AE and others, 53 
the ECJ will only reply to the question of whether the directive provision has 
direct effect, vertically (i.e. against the state) or horizontally (i.e. against 
another individual), when it is specifically asked to do so, as was the case in 
El Corte Ingles (as well as in Faccini Dori) .54 However, in preliminary 
ruling proceedings, the referring court often only asks the Court to interpret 
one or more directive provisions as regards their scope or substance (as in 
Ruiz Bernaldez and in Pafitis55), and to state whether, on the basis of the 
interpretation given by the Court, the provisions concerned are in con
tradiction o f  a piece of national legislation that is described within the pre-

47 See A.G. Lenz’s Opinion in Faccini D ori, supra note 42, at 1-3343, para. 67.
48 To the same effect, A.G. Jacobs in his Opinion in Vaneetveld, supra note 44, at 1-776, 

para. 33. See also, S. Prêchai, Directives in European Community Law (1995), at 304-5.
49 Supra note 37, at 71, para. 25.
50 Stuyck, 33 CML Rev. (1996) 1261 et seq .
51 Supra note 46.
52 Case C-129/94 [1996] ECR 1-1829.
53 Case C-441/93 [1996] ECR 1-1347.
54 Supra note 46.
55 In Pafitis, provisions were at issue that the Court had already identified, in earlier judg

ments, as having vertical direct effect.
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liminary question. Where the ECJ confirms that the national provision is 
incompatible with Community law, it is the domestic court which then 
decides on the appropriate consequences. Accordingly, a situation may arise 
whereby the national court applies the directive provision to a case of litiga
tion between individuals (that is, horizontally) so that it generate effects in 
favour of one litigating party, and against another, without bothering to 
consider whether it has, in doing so, imposed an explicit obligation on the 
latter.56

A further illustration of the application by domestic courts of a provision 
afforded (vertical) direct effect by the ECJ to private litigation between pri
vate litigants is provided by the ECJ’s judgment in CIA Security Interna
tional {infra, II.B.l.l(iii) -  (v)).57 In this judgment the Court acknowledged 
the direct effect against the State of Articles 8 and 9 of Directive 
83/189/EEC, which lay down a precise obligation for Member States to 
notify draft technical regulations to the Commission prior to their adoption. It 
then went on to say that the obligation to notify, essential as it is for advanc
ing preventive Community control in order to protect the free movement of 
goods, constitutes a substantial procedural defect such as to render the tech
nical regulations in question inapplicable to individuals.58 Accordingly, it 
follows that individuals may, in the course of private litigation, oppose the 
ineffectiveness of a national measure against another individual. And, 
indeed, in the litigation before the referring court, the defendant company 
invoked the absence of notification of a technical regulation against the 
plaintiff companies in order to argue that its non-compliance with the techni
cal regulation should not be regarded as being an act o f unfair competition 
against the plaintiffs. The consequence of the Court’s ruling is that one indi
vidual may, in his relationship with another individual, argue that a domestic 
regulation that has come into existence without the necessary compliance 
with (the substantial procedural requirements of) Community law is inappli
cable. Or, to rephrase the matter in the words of one commentator: ‘Just as 
the public authorities can not enforce national legislation that is contrary to

56 Thus, in the case of Ruiz Bernaldez, the victim of a road accident was able, as a result of 
the interpretation of the directives relating to insurance against civil liability in respect of 
the use of motor vehicles, to claim reparation against the insurer of a drunken driver (see 
Stuyck, supra note 50, at 1266-7). In Pafitis, the private plaintiff was allowed by the 
national judge to make use of the directive provision concerned, as interpreted by the 
Court, in order to enforce shareholders’ rights against a private defendant ( ibid., at 1268).

57 Case C-194/94, CIA Security International v. Signalson S.A. Securitel SPRL [1996] ECR 
1-2201. See also, with references to other case-law, Timmermans, ‘Community Direc
tives’, Rapport Communautaire, XVIII FIDE Congress, 1998-1, 16 et seq., at 30-1.

58 At 1-2245, para. 40 et seq .
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provisions of directives, as was the case in the Ratti judgment,59 so individ
uals can not achieve such result’.60

In the later Lemmens judgment, the Court nonetheless reduced the impact 
of its CIA judgment by holding that the procedural defect -  while rendering 
regulations inapplicable to the degree that they would prevent the use or 
marketing of products which are not in conformity with them -  will not have 
the effect of rendering the use of a product unlawful (in that case a breath- 
analysis apparatus used by the police for an alcohol test on a drunken driver) 
that has been manufactured in conformity with national regulations that have 
not been notified to the Commission (infra, II.B.l.l(v)).61

(vi) The distinction made in Becker62 between, on the one hand, reliance 
on a provision of a directive to prevent the application of a national measure 
(possibly even in private litigation (supra I. A. 1 .(v)) and, on the other hand, 
reliance upon a provision of a directive in order to assert rights against the 
state became even more apparent in the Commission v. Germany judgment 
(<Grosskrotzenburg63), given prior to CIA,64 and in the Kraaijeveld  judg
ment,65 given after CIA (infra, II.B.l.l(ii)). Both judgments concerned the 
Environmental Impact Assessment (EIA) Directive.66 According to Article 
2(1) of the EIA Directive, Member States must ensure ‘that before consent is 
given, projects likely to have significant effects on the environment [...] are 
made subject to an assessment with regard to their effects’. Projects falling 
under the classes listed in Annex I of the Directive must always be subjected 
to an EIA; projects listed in Annex II require an EIA where Member States 
consider that the characteristics of the project make such an assessment 
necessary.

In the first case brought against Germany on the basis of Article 226 (ex 
169) EC, which concerned a project which was held by the Court to fall 
under Annex I, Germany had failed to implement the directive on time. The 
question for consideration was one of whether, notwithstanding Germany’s

59 Supra note 36.
60 Slot, Comment on CIA Security International, in 33 CML Rev. (1996) 1035, at 1049-50. 

See also, A.G. Elmer’s Opinion in that case, at 1-2220, para. 52 et seq., particularly at I- 
2226, paras. 68-9.

61 Case C-226/97, Criminal Proceedings against Johannes Martinus Lemmens [1998] ECR 
1-3735, para. 35.

62 Supra note 37.
63 Case C-431/92 [1995] ECR 1-2189.
64 Supra note 57.
65 Case C-72/95, Aannemerbedrijf P.K. Kraaijeveld BV v. Gedeputeerde Staten van Zuid-

Holland [1996] ECR 1-5403.
66 Council Directive 85/337/EEC of 27 June 1985) on the assessment of the effects of cer - 

tain public and private projects on the environment, OJ 1985 L 175/40.
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failure to implement the directive, an EIA was compulsory in accordance 
with Article 2, 3 and 8 of the Directive. Germany argued that: 67

The basis of the case-law of the Court [...] is that a Member State cannot plead its 
own failure to implement a directive or its own defective implementation thereof, 
as against citizens who may be able to base rights upon it, and thus exclusively 
concerns situations in which individuals’ rights against the state are at issue. On 
the other hand, if it is not that category of persons who are relying on the provi
sions, the authorities cannot be required to apply such provisions, no matter how 
definite and precise they may be.

The Court replied:

In its application, the Commission complains that Germany has not observed, in a 
specific case, the obligation flowing directly from the directive to assess the envi
ronmental impact of the project concerned. The question which arises is thus 
whether the directive is to be construed as imposing that obligation. That question 
is quite separate from the question whether individuals may rely as against the 
state on provisions of an unimplemented directive which are unconditional and 
sufficiently clear and precise, a right which has been recognised by the Court of 
Justice.68

The second judgment, Kraaijeveld, concerned a project that the ECJ had 
held, by way of a preliminary ruling based on Article 234 EC, to fall under 
Annex II of the EIA Directive. It dealt with litigation before the Dutch Coun
cil of State, during which the contractor, Kraaijeveld, whose access to navi
gable waterways had been cut off by the construction of a dyke, requested 
the annulment of a zoning plan encompassing the construction of the dyke. 
According to Kraaijeveld, the dyke could not be constructed without a prior 
EIA, which had not taken place. One of the many questions which the Dutch 
Council of State referred to the ECJ was whether the obligation to undertake 
an EIA -  if it is likely to have ‘significant effects on the environment’ 
(Article 2 (1) of the Directive) -  has direct effect, so that it may be relied 
upon by an individual before a national court. The answer of the Court, 
which is far from crystal clear, has been commented on as follows by one of 
its members:69

Consequently, the directive did not create direct effect in the conventional sense 
of conferring an enforceable right on individuals to require a preliminary EIA for 
an Annex II project, even if the particular project in question was likely to have 
significant effects on the environment. On the other hand, the directive was not, 
for this reason, prevented from penetrating the firewall of non-transposition.

67 Thus Edward, ‘Direct Effect, the Separation of Powers and the Judicial Enforcement of 
Obligations’, in Scritti in Onore di G.F. Mancini (1998-11) 423, at 438 quoting from A.G. 
Elmer’s Opinion.

68 Para. 26.
69 Judge D. Edward in the article, cited supra note 67, at 441.
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The Advocate-General sought to [...] bring the case within the classic conception 
of direct effect by inferring from the directive a ‘right to be heard’ for affected 
individuals.70 The Court did not follow this approach, but put the point in a nega
tive way, starting from the basic proposition that Article 189 EC and the directive 
itself impose on Member States -  and therefore on their authorities -  the obliga
tion to achieve the result prescribed.7! Individuals cannot be excluded, as a mat
ter of principle, from invoking that obligation (as opposed to a subjective right of 
their own) before the courts, nor can the courts be prevented from taking it into 
account, in order to ensure that the national authorities keep within the limits of 
their discretion.72

It could, perhaps, be argued that the Court’s end result is the same as the Ad
vocate General’s. In both analyses, the individual has a procedural right, so 
that the case is still an example of ‘individual rights’ and, therefore, of ‘direct 
effect’ in the classical sense. On the other hand, the Court’s judgment gave 
Kraaijeveld no immediate right to require that an El A be carried out prior to 
construction of the dyke. At the end of the day, Kraaijeveld, notwithstanding 
the proper application of all procedures and the correct exercise of all discre
tion, might still find itself cut off from navigable waterways.

According to Judge Edward, the two judgments above may indicate that, 
‘as a compromise, it might be useful to adopt the German distinction 
between “objective” and “subjective” direct effect’,73 whereby the former 
‘binds administrative authorities, as opposed to [the latter] which is condi
tional upon the existence of an individual right’.74

This distinction is deeply rooted in German legal thought and forms a 
part of the traditional attempt ‘to transform mere “shadow rights” 
(Rechtsreflexe) into enforceable entitlements’75 by granting to individuals, in 
the words of Jellinek (writing in 1892), the ‘capacity to mobilize legal norms 
in the individual interest’; a capacity which is to be recognized as being in 
the public interest.76

(vii) A further issue that has been complicated by the failure to recognize 
the horizontal effect of directives is one of whether one individual may 
invoke the provisions of directives against the state that impose specific obli
gations on the state, when compliance by the state will entail detrimental 
consequences for the legal position of another individual.77 The general rule

70 A.G. Elmer, at 1-5427, para. 70 of the Opinion.
71 Kraaijeveld, at 1-5451, para. 5 5.
72 Kraaijeveld, at 1-5452, paras. 56 and 60.
73 Supra note 67, at 442.
74 Thus ibid., at 439, with a reference to Ruffert, supra note 19.
75 Reich, ‘“System der subjektiven öffentlichen Rechte” in the Union: A European Consti

tution for Citizens of Bits and Pieces’, in Collected Courses o f the Academy o f European 
Law ,Wo\. VI, Book 1 (1995) 157 et seq., at 164.

76 Thus in English translation in Reich, supra note 75, at 163, with reference. See also, the 
discussion and references in Ruffert, supra note 19.

77 For a general discussion, see Prêchai, supra note 48, at 65 et seq.
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for such triangular relations seems to be that such adverse consequence for a 
third party will not preclude the Court from applying the directive at the 
request of one individual and at the expence of another individual.78 That 
holds true, for example, where the third party is the holder of a marketing 
authorization, granted by a licensing authority, the validity of which is chal
lenged by a competitor on the grounds that it is inconsistent with the provi
sions of a directive that has direct effect.79 It is thus apparent that general 
legal consequences that are unfavourable for a private third party, but which 
nonetheless do not impose an obligation upon that party, will not, in them
selves, curtail the vertical direct effect of a directive in triangular relation
ships.80

(viii) The doctrine of direct effect has far-reaching consequences for the 
laws of the Member States, in that it determines that any national provision 
or measure which is incompatible with Community law, regardless both of 
the rank of the national provision in the domestic legal system and the date of 
its promulgation (i.e. prior or subsequent to the Community rule in which it 
is in conflict), will not be applicable. This effect is particularly apparent in 
the case of national rules that are in conflict with directly applicable EC 
Treaty provisions, such as Article 25 (Van Gend and Loos81) or Article 43 
(as in Reyners82), but is also present in the case of national rules which 
conflict with binding general principles, such as the full effectiveness of 
Community law (Simmenthal and in Factortame /). In the first decision, 
Simmenthal, the Court held that a lower Italian court must disregard a 
national law that is in conflict with Community law without awaiting the 
Constitutional Court’s decision declaring the national law to be unconstitu
tional, because any recognition of the legal effect of national legislative mea
sures which encroach upon Community law would ‘imperil the very founda
tions of the Community’, even if such an impediment to the full effectiveness 
of Community law were only temporary.83 In the second decision, 
Factortame /, the Court held, in response to a preliminary question from the 
House of Lords concerning the applicability of an old common law rule that 
various individuals claimed impaired their Community rights, that a national

78 For an exception, see Case C-221/88, Busseni, supra note 22 where the ECSC could rely 
against the defaulting state upon a recommendation made under the ECSC Treaty (treated 
by the Court as a directive under the EC Treaty) in order to ensure its preferential rights 
as a creditor against (an emanation of) the state (a receiver in bankruptcy), but without 
prejudicing the rights of other creditors.

79 Case C-201/94, Smith & Nephew Pharmaceuticals Ltd. and Primecrown Ltd. v. The 
Medicines Control Agency [1996] ECR1-5819.

80 Thus Timmermans, supra note 57, at 28-30.
81 Supra note 10.
82 Case 2/74, Reyners v. Belgium, supra note 15.
83 Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA [1978] ECR 

629, at 643-4, paras. 18 and 23.
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judge must set aside a national legislative provision if it is the only thing 
impeding him/her from granting interim relief.84

In the Court’s judgments in Walrave/Koch 85 and in Defrenne v. Sabena, 86 
another far-reaching consequence of the direct effect of EC Treaty provisions 
was made apparent. In these cases the Court attached horizontal direct effect 
to Articles 39, 49 and 141 EC, in order to invalidate rules of a private law 
nature contained within regulations made by the International Cyclists 
Association on collectively and individually negotiated labour contracts.87

In addition, one consequence of the doctrine on direct effect may be that 
individual plaintiffs may rely on international agreements to which the 
Community is a party, in order to invalidate Community measures 
(Fediol 7//88) or national measures (as in Kupferberg^9) which are in conflict 
with such international agreements.

The direct effect attached to the provisions of regulations, decisions or 
directives has similarly allowed national courts to refuse to apply numerous 
national measures that conflict with Community law in the field of economic, 
administrative, tax or labour law. In the past, and in contrast to the conse
quences of the incompatibility of national law with basic Treaty provisions 
or general principles of Community law, the impact of direct effect attached 
to secondary Community legislation may be less spectacular because of the 
limited scope of application of such regulations, decisions or directives. That 
may very well change, however, now that the Court has acknowledged, in 
CIA Security International and in Lemmens, 90 that, within certain limits, 
national measures which are not, in themselves, in conflict with Community 
law, but which have been created without due regard for the substantial pro
cedural requirements of Community law are to be declared to be inapplicable 
to private parties. It remains to be seen, however, whether the Grosskrotzen- 
burg and Kraaijeveld judgments91 have given rise to a further extension in of 
the doctrine of direct effect through the creation of some form of procedural 
right to be heard,92 which will lead to further instances of the inapplicability

84 Case C-213/89, R. v. Secretary o f  State fo r  Transport, ex parte Factortame Ltd. [1990] 
ECR 1-2433, at 1-2474, para. 23.

85 Case 36/74, Walrave and Koch v. Association Union Cycliste Internationale [1974] ECR 
1405.

86 Case 43/75, Defrenne v. Sabena [1976] ECR 455.
87 Paras. 17-19 of Walrave/Koch, at 1418; para. 39 of Defrenne, at 476. See also Case C- 

415/93, Union Royale Belge des Sociétés de Football ASBL v. J.M. Bosman a.o. [1995] 
ECR 1-4921, at 1-5065, paras. 82-7.

88 Supra note 27.
89 Supra note 23.
90 Supra note 57, respectively note 61.
91 Cited supra notes 63 and 65.
92 As suggested by A.G. Elmer in his Opinion in Kraaijeveld, supra note 65, at 1-5427, para. 

70.
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of national rules that have been enacted without due observance of 
significant procedural requirements or rights.

(ix) In accordance with the judgment of Inter-Environnement Wallonie 
ASBL, directives may have a direct effect even prior to the expiry of the time 
period prescribed for their transposition into national law, to the extent that 
new national measures have been established that might seriously compro
mise the objective of the directive: in Fantask, the Court stated that once the 
transposition period has expired, the directive must ‘[also] be applied by the 
court to [all] legal relationships arising and established before the [ECJ’s] 
judgment ruling on the request for interpretation, provided that in other 
respects the conditions enabling an action relating to the application of that 
rule to be brought before the courts having jurisdiction are satisfied’.93 
According to the case-law of the Court, once a directive has been ‘correctly 
and adequately’ implemented by national law, the directive can no longer be 
relied on before a national court.94

2. Indirect Direct Effect through Conform Interpretation and through
Compensation

(i) The doctrine of the direct effect of sufficiently precise and unconditional 
provisions of Community law is, without doubt, the ECJ’s most important 
contribution to the private enforcement of Community law before national 
courts. However, it is not the only one. A further contribution is the require
ment which the ECJ has imposed on domestic courts, by virtue of Article 10 
(ex 5) EC, to interpret national law in the light of Community law,95 particu
larly in the light of the provisions of directives which do not have direct 
effect.

The principle was laid down for the first time in Von Colson and 
Kamann, where, with regard to a claim for compensation brought by two 
women who alleged that they were discriminated against while applying for 
the posts as social workers at a German prison, the Court stated:

93 For Inter-Environnement, see supra note 34, at 1-7449, para. 45, referring to Articles 
10(2), and 249(3), EC as the legal basis for that ruling; for Fantask, see Case C-188/95, 
Fantask A/S and others v. Industriministeriet (Erhverusministeriet) [1997] ECR 1-6783, at 
1-6835, paras. 36-7.

94 See, for a recent judgment, Joined Cases C-253/96 to 258/96, Helmut Kampelmann a.o. 
[1997] ECR 1-6907, at 1-6907, para. 42. That is so ‘unless the national implementing mea - 
sures are incorrect or inadequate in the light of the Directive’. It would seem, however, 
that this is only so where the Directive has given the Member States the possibility of 
choosing between two or several solutions. Once a Member State has chosen a solution, 
the other solutions are obviously no longer relevant for that Member State. For an older 
judgment, see Case 270/81, Félicitas [1982] ECR 2771, paras. 23-7.

95 Thus also in conformity with Treaty provisions: see Case C-165/91, Simon J.M. van 
Munster v. Rijksdienst voor Pensioenen [1994] ECR 1-4661,1-4698, paras. 34-5.
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However, the Member States’ obligation arising from a directive to achieve the 
result envisaged by the directive and their duty under Article 5 of the Treaty to 
take all appropriate measures, whether of a general or of particular nature, to 
ensure the fulfilment of that obligation, is binding on all the authorities of Mem
ber States including, for matters within their jurisdiction, the courts. It follows 
that, in applying the national law and in particular the provisions of a national law 
specifically introduced in order to implement Directive No. 76/207, national 
courts are required to interpret their national law in the light of the wording and 
the purpose of the Directive in order to achieve the result referred to in the third 
paragraph of Article 189.
On the other hand, as the above considerations show, the directive does not 
include any unconditional and sufficiently precise obligation as regards sanctions 
for discrimination which, in the absence of implementing measures adopted in 
good time, may be relied on by individuals in order to obtain specific compensa
tion under the directive, where that is not provided for or permitted under national 
law.
It is for the national court to interpret and apply the legislation adopted for the 
implementation of the directive in conformity with the requirements of Commu
nity law, in so far as it is given discretion to do so under national law.96

In later judgments the ECJ made it clear: (i) that the interpretation by a 
domestic court of its national law in the light of the wording and the purpose 
of the directive may not ‘have the effect of determining or aggravating the 
liability in criminal law of persons who act in contravention of the provisions 
of that directive’;97 and (ii), that courts are also obliged to interpret national 
law pre-dating a directive in conformity with the later directive. In other 
words, a national provision which has not been issued to implement the 
directive concerned must also be read in light of the directive.98 Furthermore, 
the ECJ’s case-law further indicates that the requirement of conform 
interpretation also applies where the directive relied upon is invoked in litiga
tion between individuals.99

96 Case 14/83, von Colson and Kamann v. Land Nordrhein-Westfalen [1984] ECR 1891, at 
1909, paras. 26-8.

97 Case 80/86, Kolpinghuis Nijmegen BV  [1987] ECR 3969, at 3987, para. 14. See also Case 
C-168/95, Arcaro [1996] ECR 1-4705, at 1-4730, para. 42, where the Court confirmed 
Kolpinghuis but integrated the quoted words from Kolpinghuis within a broader expres - 
sion, holding that ‘such an interpretation [cannot lead] to the imposition on an individual 
of an obligation laid down by a directive which has not been transposed’ (para. 42). For 
an orthodox application of Kolpinghuis see Cases C-74/95 and 129/95, Procura v. X  
[1996] ECR 1-6609, at 1-6636, paras. 24-5.

98 Case C-106/89, Marleasing SA v. La Comercial International de Alimentación SA [1990] 
ECR 1-4135, at 1-4159, para. 8.

99 Thus Case 79/83, Dorit Harz v. Deutsche Tradax GmbH [1984] ECR 1921. See also 
Marleasing cited above. But see, Case C-l 68/95, supra note 97, at 1-4730, para 42; it 
would seem, however, that the Court in that judgment did not intend to exclude the 
‘horizontal effect’ of the requirement of conform interpretation, since the Court, a cham - 
ber of three judges, referred explicitly (in para. 41) to Marleasing where such effect was 
recognized. Equally, the Court would seem only to have intended to make sure that 
conform interpretation does not have as an effect the imposition of a new specific obliga - 
tion of a criminal, administrative or civil nature; in that case, an obligation to obtain an
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By virtue of this case-law, a national court must, ‘in so far as is 
possible’, 100 interpret national law (where there is an existing provision 
which allows it to do so) in conformity with the relevant directive. It is not, 
however, obliged to act contra legem. 101 Nonetheless, some open questions 
remain: for example, at what point does the principle of conform interpreta
tion come into conflict with the principle of legal certainty and the prohibi
tion of retroactivity? This question was raised but was not fully solved in 
Kolpinghuis.102 As regards legal certainty, it would seem that once a direc
tive has been promulgated, published and entered into force (see, Article 
254(2) EC), it is to be regarded as being an element of the law which, in the 
course of the interpretation of national law, can be fully relied upon by indi
viduals against the state or against other individuals (insofar as no specific 
obligation is imposed on them), but not against an individual by the state 
which failed to implement the directive.103 With regard to retroactive effect, 
it should be clear that, as is the case with regard to judicial interpretation 
generally, the new interpretation will apply to relationships that arise and are 
established before the new interpretation was given, but may not apply to 
relationships established before the entry into effect of the directive 
concerned.104

In the recent judgment in Dorsch Consult, 105 the ECJ made it clear that 
the doctrine of conform interpretation must also be applied by national courts 
in jurisdictional matters. Thus, a supervisory commission that acts, in accor
dance with national law, as a court in appeal with regard to public procure - 
ment awards for works and supplies contracts, should also, through interpre
tation, be empowered to act as a court in appeal with regard to awards for 
public services contracts. In this case, the Federal Republic of Germany had

authorization to ‘discharge dangerous substances’ (as opposed to merely interpreting 
national law to the legal disadvantage of one of the parties: cf. Craig and de Burca, supra 
note 24, at 205-6; to be compared with the direct effect of directives in ‘tri-or multi - 
angular’ relationships: supra, under 1 .(vii)). It is noteworthy that Arcaro is not referred to 
at all in the later judgment in Dorsch Consult, cited in note 105.

100 Marleasing, cited in note 98,1-4159, para. 8.
101 Although the requirement of conform interpretation is a principle of Community law, its 

application to the situation before the national court is a matter for the national court, 
which must apply the principle as broadly as is possible, but which is not required to act 
in a manner that is not allowable within the national legal system in question.

102 Cited supra note 97, at 3986, para. 13.
103 Cf. supra notes 78-80 and accompanying text, where the same position is taken in respect 

of the eventual horizontal direct effect of directives.
104 See, with respect to a directly effective directive, Fantask, supra note 93, at 1-6835, paras. 

36-7: ‘It is settled law that the interpretation which ... the Court of Justice gives to a rule 
of Community law clarifies and defines where necessary the meaning and scope of that 
rule as it must be or ought to have been understood and applied from the time of its entry 
into force. It follows that [it] may, and must, be applied ... to legal relationships arising 
and established before the judgment ruling on the request for interpretation...’ (with refer
ences to earlier case-law).

105 Case C-54/96, Dorsch Consult Ingenieurgesellschaft mbH v. Bundesbaugesellschaft 
Berlin mbH [1997] ECR1-4961, at 1-4997, para. 43.
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failed to implement Directive 92/50/EEC on public procurement for public 
services contracts, which, in addition to substantive law provisions, also 
imposes an obligation on the Member States to provide an appeal proce
dure.106 The Court held that, although the internal legal order has the 
competence to designate the competent national jurisdiction, a national court 
must, as far as is possible, interpret its national law in order to recognize the 
complementary competence for public services contracts of an existing 
commission that has jurisdiction over public procurement contracts for works 
and supplies.

(ii) Equivalent effect through compensation is an additional device devel
oped by the Court to help private parties to obtain compensatory relief 
against Member States who are in default, where the result prescribed by the 
directive cannot be achieved through the doctrine of direct effect or by way 
of interpretation.107 The preconditions for liability that may lead to an obli
gation to provide compensation include the requirement that the directive 
must be intended to grant rights to individuals.108 The remedy of state lia
bility and the meaning of that condition will be dealt with below.109

B. The Requirements of Effective Judicial Protection and of the 
Uniform Application of Community Lawin Relation to Remedies

1. The Requirement o f Effective Judicial Protection

A simple declaration that primary or secondary rules of Community law have 
direct effect (vertically and sometimes horizontally) -  that allows individuals 
to invoke these rules before national courts in order to derive rights there
from which may be asserted against public authorities, and even against other 
individuals -  does not suffice to make these provisions and the rights which 
they grant enforceable. National courts will only be able to help individuals 
enforce their Community rights if remedies exist. Further, in the absence of 
specific Community law remedies (i.e., where Community law only enunci
ates the principle of remedial relief), such remedies must be made available 
by national law. Member States are obliged to make these remedies available 
by virtue of the general obligation imposed upon them by Article 10 EC.110 
The need for national remedies does not merely arise in relation to the doc-

106 OJ 1992 L 209/1.
107 Thus, for example, the Court in Faccini Dori, supra note 42, paras. 25-7.
108 By which the Court seems to refer to directives noted in the second limb of the Becker 

judgment, supra under I.A. 1 (v).
109 Infra under II.B. 1.4.
110 For a general discussion of Article 10 EC and its manifold applications, see, Temple 

Lang, ‘The Core of the Constitutional Law of the Community: Article 5 EC’, in L. 
Gormley (ed.), Current and Future Perspectives on EC Competition Law, 14 European 
Monographs (1997), at 41 etseq.
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trine of direct effect, but also arises with regard to the conform interpretation 
requirement -  for example, where national interpretation methods would 
prevent judges from taking Community law into account within a case before 
them, and would also impede the application of the principle of compensa
tion for state liability.

This contribution is devoted to private enforcement before national 
courts, and, thus, leaving aside the causes of action of a penal or administra
tive nature which public authorities are able to use against private parties,111 
concentrates upon the remedies which private parties can enforce against 
public authorities before domestic courts by virtue of the ECJ’s case-law.

(i) As early as I960,112 the Court ruled that it is for the internal legisla
tion of a Member State to determine how the interests of persons adversely 
affected by an infringement of Community law are to be protected. The case 
related to a claim for the refund of income tax.

The issue of refund -  in this case, of customs duties charged by a Mem
ber State in breach of EC Treaty provisions -  also arose in the Court’s judg
ment in Rewe Zentralfinanz and Rewe Zentral v. Landwirtschafts hammer fur 
das Saarland,113 where the Court held that ‘in the absence of Community 
rules on [the] subject, it is for the domestic legal system of each Member 
State to designate the courts having jurisdiction and to determine the proce
dural conditions governing actions at law intended to ensure the protection of 
the rights which citizens have from the direct effect of Community law’. In 
its later judgment in Rewe Handelsgesellschaft Nord mbH v. Hauptzollamt 
Kiel, U4 the Court added that, ‘with regard to the right of a trader to request 
the courts to require the authorities of a Member State to compel a third party 
to comply with obligations arising from Community rules in a given legal 
situation in which that trader is not involved but is economically adversely 
affected by the failure to observe Community law [...] [the Treaty] was not 
intended to create new remedies in the national courts to ensure the obser-

111 We will therefore avoid the use of the term ‘sanctions’, as it is sometimes incorrectly used 
in the Court’s case-law in order to refer to the action at law, or remedy, of compensation 
(see von Colson, quoted supra under A.2.(i)), which is, in fact, a remedy belonging to the 
area of ‘tort law’; see also infra note 126. For an article focusing on remedies and 
especially sanctions from the viewpoint of protecting public law interests, see Harding, 
‘Member State Enforcement of European Community Measures: The Chimera of 
“Effective” Enforcement’, 4 Maastricht Journal o f European and Comparative Law 
(1997) 5-24.

112 Case 6/60, Humblet v. Belgium [1960] ECR 559; see also Case 34/67, Luck v. Hauptzoll - 
amtKoln [1968] ECR 245.

113 Case 33/76 [1976] ECR 1989, at 1997, para. 5.
114 Case 158/80 [1981] ECR 1805.
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vance of Community law other than those already laid down by national 
law’.115

(ii) In Rewe Zentralfinanz the Court endorsed the so-called principle of 
‘procedural autonomy’ (or rather ‘procedural competence’),116 adding, 
however, the phrase, ‘in the absence of Community rules’, and furnishing 
two limitations, which it has reiterated in later judgments, such as, Ferwerda 
v. Produktschap voor Vee en Vlees.u l  In this judgment the Court first stated 
that ‘it is for the courts of Member States to provide, in pursuance of the 
requirement of cooperation embodied in Article 10 of the Treaty, the legal 
protection made available as a result of the direct effect of the Community 
provisions, both when such provisions create obligations for the subject and 
when they confer rights on him’. The Court then restated the principle of 
‘procedural competence’: ‘It is, however, for the national legal system of 
each Member State to determine the courts having jurisdiction and to give 
the procedures for applications to the courts intended to protect the rights 
which the subject obtains through the direct effect of Community law’. 
Finally, it added the (by now traditional) limitations: ‘such procedures may 
not be less favourable than those in similar procedures concerning internal 
matters and may in no case be laid down in such a way as to render impossi
ble in practice the exercise of the rights which the national courts must pro
tect’.118 Whilst the second limitation introduces a minimum level of 
enforcement throughout the Community (and is, therefore, termed the princi - 
pie of ‘minimal effectiveness’ in the following), the first ensures that 
Community rights are not less protected in one given Member State, when 
compared with the general level of national protection (thus termed the prin
ciple of ‘non-discrimination’ in the following), and thereby acknowledging 
that Community rights may be better protected in some parts of the European 
Union than in other parts.

115 At 1838, para. 44. Local retailers and wholesale businesses had asked the German 
authorities to apply Community rules to third party competitors who were enabled by 
German law to sell goods free of tax in so-called ‘butter-buying cruises’.

116 As noted above ( supra note 4), it is preferable to use the expression ‘procedural compe - 
tence’ since the additions referred to in the text above indicate that Community law is 
able to limit the Member States’ jurisdiction; see further, Judge Kakouris and Prêchai, 
supra note 4. See also, with respect to ‘rules of criminal procedure’, Case C-226/97, 
Lemmens, supra note 61, at 1-3731, para. 19, where it is explicitly stated that, although 
these are matters (criminal legislation and procedure) for which the Member States are 
responsible, they can be affected by Community law. The rule of ‘procedural autonomy’ 
or ‘competence’ is not laid down in the EC Treaty. But, see Article 256(2) (ex 192(2)) 
EC, referring to the ‘rules of civil procedure in force in the State’, albeit in the context of 
the enforcement (exécution forgée) of Community decisions.

117 Case 265/78 [1980] ECR 617.
118 At 629, para. 10. The wording of these limitations sometimes varies. Thus, in Francovich, 

cited in note 18, it is said that [substantive and procedural conditions ... on compensation 
for harm] ‘may not be less favourable than those relating to similar internal claims and 
may not be so framed as to make it virtually impossible or excessively difficult to obtain 
compensation’ (at 1-5416, para. 43). See also infra.
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(iii) The judgments referred to above related to the refund of monies paid 
in breach of Community law, and were initiated either by individuals or by 
public authorities.119 In von Colson, 120 the issue of the enforcement of 
Community directives through legal actions before national courts acquired a 
new dimension in that the Court now stressed the principle o f effectiveness of 
Community law, thus adding a new limitation to the principle of the 
‘procedural competence’ of Member States.121 The judgment concerned the 
interpretation of Article 6 of Council Directive 76/207/EEC on the imple
mentation of the principle of equal treatment for men and women as regards 
access to employment, vocational training and promotion, and working 
conditions.122 Article 6 provides that ‘Member States shall introduce into 
their national legal systems such measures as are necessary to enable all 
persons who consider themselves wronged by failure to apply to them the 
principle of equal treatment [...] to pursue their claims by judicial process 
after possible recourse to other authorities’. The directive did not, however, 
contain a specific measure that was to be imposed by Member States. Fol
lowing the Opinion of its Advocate-General, Mrs. Rozès, the Court concen
trated its judgment on that issue, holding that, although the directive leaves 
the Member States free to choose how to ‘penalise’ breaches of the prohibi
tion of discrimination, it nevertheless requires that ‘if a Member State 
chooses to penalise breaches of that prohibition by the award of compensa
tion, then in order to ensure that it is effective and that it has a deterrent 
effect, that compensation must in any event be adequate in relation to the 
damage sustained’.123

The judgment demonstrates that the ECJ, in defining its position regard
ing the enforcement of the Community rights of individuals, will, where pos
sible, rely on rules of secondary Community law -  even where such rules do 
not have direct effect, as was the case in von Colson (decided on the basis of 
the requirement of conform interpretation124) -  with the aim of strengthening 
the judicial protection of individuals. Indeed, since Article 6 of Directive 
76/207/EEC explicitly required the Member States to provide measures to 
allow individuals ‘to pursue their claims by judicial process’, the Court was

119 In Ferwerda, the action for refund was not brought by an individual against a public 
authority but, instead, by a public authority claiming repayment of export refunds granted 
to Ferwerda pursuant to a mistaken application of a regulation. Replying to an argument 
that the principle of legal certainty recognized under national law is to be regarded as a 
defence against such a claim for recovery, the Court held that, in each case, it must be 
considered whether the application of such principle ‘does not jeopardize the very basis of 
the rule providing for such recovery and whether it does not result in practice in frustrat - 
ing such recovery’: at 630, para. 15. See further, infra.

120 Cited supra note 96.
121 Cf. Szyszczak, ‘Making Europe More Relevant to its Citizens: Effective Judicial Process’, 

21 EL Rev. (1996) 351, at 353.
122 OJ L 39/40 of 14 February 1976.
123 At 1909, para. 28.
124 Supra note 96.
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able to amplify such judicial protection by adding an observation that the 
Member States must ‘adopt measures which are sufficiently effective’. 
Alternatively, the Court determined Member States must ensure that such 
measures ‘have a real deterrent effect’ and that, where compensation is cho
sen as a ‘sanction’, it must ‘be adequate in relation to the damage sus
tained’,125 and thus emphasized the requirement of the effectiveness of 
Community law.126

(iv) How fruitful the principle of effectiveness can be, especially where it 
is used in connection with specific provisions of secondary law, is demon
strated, on the one hand, by the judgment in Johnston127 and, on the other, 
by the judgment in Dekker.128 In Johnston the Court derived a principle from 
Article 6 of Directive 76/207/EEC that ‘all persons have the right to obtain 
an effective remedy in a competent court against measures which they 
consider to be contrary to the principle of equal treatment for men and 
women laid down in the directive’ (paragraph 19). From this principle it 
drew the conclusion that judicial recourse must be possible against a certifi
cate issued by a Secretary of State, which stated that the refusal to renew the 
applicant woman’s contract was made in order to safeguard national security 
and protect public safety and public order. In Dekker, the Court relied on the 
same Article 6 to hold, in line with its judgment in von Colson, that ‘where a 
Member State opts for a sanction forming part of the rules on civil liability, 
any infringement of the prohibition of discrimination suffices in itself to 
make the person guilty of it fully liable, and no regard may be had to the 
grounds of exemption envisaged by national law’ (paragraph 26). It followed 
from this that the employer’s liability for infringement of the principle of

125 Paras. 18 and 23. Szyszczak supra note 121, observes, in that respect, that ‘what was 
innovative in the Advocate General’s approach in von Colson, repeated by the Court in 
Commission v. Greece, was the use of proportionality (a word not used in the Court’s 
judgment) as a sword rather than a shield, as a basis for increasing the remedy rather than 
decreasing it’ (at 354). The A.G. mentioned is Mrs. Rozes whose Opinion was followed. 
The reference to Commission v. Greece is to Case 68/88 [1989] ECR 2964.

126 As already noted (supra note 111), one should be cautious in using the term ‘sanction’ (or 
the expression ‘penalize breaches’) which very often has a connotation of a penal or 
administrative nature. The reference to compensation as a ‘sanction penalizing breaches 
of Community law’ (as the Court does in von Colson ) seems, therefore, not to be an 
appropriate use of terminology. Article 6 of Directive 76/207/EEC itself uses the neutral 
word ‘measures’. See further, my contribution ‘Bridging the Gap between Community 
and National Laws: Towards a Principle of Homogeneity in the Field of Legal Reme - 
dies?’, 32 CML Rev (1995), at 679 et seq., where I tried, at 690-1, to distinguish between 
rights, sanctions and remedies: ‘Uniform application comprises three aspects, the first of 
which is to define the exact scope of the rights conferred by Community law, the second 
is to provide adequate sanctions guaranteeing the enforcement of those rights, and the 
third is to make legal remedies available which make it possible to secure those rights and 
the sanctions guaranteeing their enforcement, through the judicial process’.

127 Case 222/84, Johnston v. Chief Constable o f the Royal Ulster Constabulary [1986] ECR 
1651.

128 Case C-177/88, Dekker v. Stichting Vormingscentrum voor Jong Volwassenen [1990] 
ECR 1-3941.
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equal treatment cannot be made subject to the provision of proof of the exis
tence of a fault attributable to him or to a ground of exemption provided for 
in national law (in that case the general provision on tort in the Dutch civil 
code).129

(v) Johnston opened up another significant dimension. In order to 
strengthen its argument, the ECJ referred, in this case, to Articles 6 and 13 of 
the European Convention for the Protection of Human Rights and Funda
mental Freedoms (ECHR), enshrining the ‘requirement of judicial control 
[...] [which] reflects a general principle of law which underlies the constitu
tional traditions common to the Member States’. 130 Not long thereafter, the 
ECJ repeated this reasoning in Heylens.131 Relying on Johnston, the Court 
now said -  in relation with the general freedom of access to employment laid 
down in Article 39 EC, rather than with regard to a specific provision of a 
directive imposing judicial protection in the area of a directive -  that, since 
free access ‘is a fundamental right which the Treaty confers individually on 
each worker in the Community, the existence of a remedy of a judicial nature 
against any decision of a national authority [...] is essential in order to secure 
for the individual effective protection for his right’ (paragraph 14). To sup
port its reasoning the Court referred again to Articles 6 and 13 ECHR.

The link with Articles 6 and 13 ECHR clearly demonstrates the fact that 
the two supranational legal orders (EU and ECHR) will inevitably evolve in 
tandem, as is shown further by the judgment of the European Court of 
Human Rights in Hornsby v. Greece. 132 The case concerned a refusal of the 
Greek Administration to comply with a judgment of the ECJ133 and with a 
subsequent decision of a Greek Administrative court to allow British citizens 
living in Rhodos to open a private school for English speakers. The ECHR 
decided that Article 6(1) of the Convention,

secures to everyone the right to have any claim relating to his civil rights and 
obligations brought before a court or tribunal; in this way it embodies ‘the right to 
a court’, of which the right of access [...] constitutes one aspect [...] However, that 
right would be illusory if a Contracting State’s domestic legal system allowed a 
final, binding judicial decision to remain inoperative to the detriment of one party

129 See also the more recent judgment, relating to §611 a, paras. 1 and 2 BGB in Case C - 
180/95, Nils Draehmpaehl v. Urania Immobilienservice OHG [1997] ECR 1-2195, at I- 
2219, paras. 16-22.

130 Supra note 127, at 1682, para. 18.
131 Case 222/86 Union Nationale des Entraîneurs et Cadres Techniques Professionnels de 

Football (UNECTEF) v. Georges Heylens [1987] ECR 4097, at 4117, para. 14.
132 Judgment of 19 March 1997, Reports o f Judgments and Decisions, 1997-11, 495; see also, 

excerpts and comments from R.A. Lawson in SEW (1997) 339. See more generally, on 
the relationship between ECHR and Community law, the judgment of the ECJ in Case C - 
299/95, Friedrich Kremzow [1997] ECR 1-2629; also Wils, ‘La Compatibilité des Procé
dures Communautaires en Matière de Concurrence avec la Convention Européenne des 
Droits de l’Homme’, 32 CDE (1996) 329.

133 Case 147/86, Commission v. Greece [1988] ECR 1637.
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[.. .] Execution of a judgment given by any court must therefore be regarded as an 
integral part of the ‘trial’ for the purposes of Article 6.134

(vi) In 1990 the ECJ gave its first judgment, at the request of the House of 
Lords, in the case of Spanish fishermen who were prevented by new national 
legislation from continuing to fish under the British flag, since they did not 
have a ‘genuine’ link with the UK (and, thus, were allegedly misappropriat
ing the British fishing quota). Pending the main proceedings regarding the 
compatibility of the Merchant Shipping Act 1988 with the EC Treaty, the 
issue decided by the 1990 judgment was one of whether the request for 
interim relief made by the Spanish fishermen could be refused on the basis of 
‘the old common law rule that an interim injunction may not be granted 
against the Crown [...] in conjunction with the presumption that an Act of 
Parliament is in conformity with Community law until such time as a deci
sion on its compatibility with that law has been given’.135 Should an English 
court refuse to apply that old common law rule? This was the question the 
ECJ decided it must answer.136

From the viewpoint of judicial protection, which is the focus of the pre
sent contribution, it is interesting to note how the ECJ repeats, first, that ‘it is 
for the national courts, in application of the principle of cooperation laid 
down in Article 5 of the EEC Treaty, to ensure the legal protection which 
persons derive from the direct effect of provisions of Community law’.137 
However, instead of then stating -  as it did, for example, in Rewe-Zentral- 
finanz138 and in Ferwerda^9 -  that it is for the national legal systems to 
protect the rights which the citizens derive from Community law, the ECJ 
went on to say, referring in its judgment to Simmenthal,140 that it is for the 
national court to set aside any national provision or practice ‘which might 
impair the effectiveness of Community law’ by ‘prevent(ing), even temporar
ily, Community rules from having full force and effect’.141

(vii) The ECJ’s judgment in Francovich andBonifaci,142 relating to state 
liability for breaches of Community law, built both on Simmenthal and

134 Para. 40 of the judgment referred to in note 132. Even under Community law (even before 
Article 228 EC was amended by the Treaty of Maastricht), all the organs of a Member 
State must ensure the enforcement of an ECJ judgment: see Cases 314-316/81 and 83/82 
Procureur de la République v. Waterkeyn [1982] ECR 4337, at 4360, para. 14.

135 Factortame / ,  supra note 84, at 1-2471, para. 13.
136 At 1-2473, para. 17. It has been suggested that the question was not correctly understood 

by the ECJ: see Barav, ‘Omnipotent Courts’, in D. Curtin and T. Heukels (eds), Institu
tional Dynamics o f  European Integration: Essays in Honour o f Henry G. Schermers 
(1994-11), at 272 etseq.

137 At 1-2473, para. 19.
138 Supra note 113.
139 Supra note 117.
140 Supra note 83.
141 Factortame / ,  supra note 84, at 1-2473, para. 20; see also at 1-2474, para. 21.
142 Supra note 18.
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Factortame 1.143 In order to come to the conclusion that there must be a 
potential for the provision of compensation by the Member State concerned, 
the Court argued that: ‘It must be held that the full effectiveness of Commu
nity rules would be impaired and the protection of the rights which they grant 
would be weakened if individuals were unable to obtain compensation when 
their rights are infringed by a breach of Community law for which a Member 
State can be held responsible’. 144 With the aid of a few further arguments, 
the Court then concluded that the principle of state liability ‘is inherent in the 
system of the Treaty’ and that ‘it is a principle of Community law that the 
Member States are obliged to pay compensation for harm caused to individu
als by breaches of Community law for which they can be held responsi
ble’.145 In the following paragraphs the Court went on to enumerate the 
conditions which must be met in order for individuals to assert a right ‘to 
obtain reparation, a right founded directly on Community law’. 146 Only then 
did the Court state that, ‘it is on the basis of the rules of national law on lia
bility that the state must make reparation for the consequences of the loss and 
damage caused’.147 As mentioned above, the Court’s later case-law, more 
specifically Brasserie du Pêcheur, 148 developed the principle of state liabil
ity by acknowledging that the preconditions for state liability are the same as 
those that govern the liability of Community institutions under Article 288 
EC (although the Court, as we will see later, did not carry that reasoning to 
its logical conclusion). In Brasserie the Court similarly based the need to 
determine uniform preconditions for state liability on ‘the full effectiveness 
of Community rules and the effective protection of the rights which they 
confer...’; principles, of which the Court said, once again, that they are 
‘principles inherent in the Community legal order’. 149

In Francovich and Brasserie du Pêcheur the ECJ did not explicitly state 
that Member States are required to create new remedies under their national 
law or to create new modes of application for existing remedies, in order to 
give full effect to Community law.150 This fact, however, is no longer of 
practical importance. The novelty of the approach in these judgments is that 
state liability is now regarded as being a Community law remedy which 
national courts must put into effect, in whatever manner, in accordance with 
the conditions laid down by the ECJ for the whole of the Community, that is, 
in a uniform way. The fact that the Court itself identified the conditions for

143 Supra note 84.
144 Francovich, supra note 18, at 1-5414, paras. 33 and 34.
145 Ibid., at 1-5414, paras. 35 and 37.
146 Ibid., para. 41. The conditions are enumerated in para. 40; see also infra II.B. 1.4.
147 Ibid., at 1-5415, paras. 42 and 43 with the usual reference to the national rules on jurisdic - 

tion and ‘detailed procedural rules for legal proceedings’ and to ‘the substantive and pro
cedural conditions for reparation of loss and damage’. See further infra II.A.l.(i).

148 Supra note 7, at I-1146, paras. 41-2.
149 Ibid. , para. 39, at I-1146.
150 See the discussion in Craig and de Bürca, supra note 24, at 236-52.
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state liability and, as a consequence, the preconditions for the existence of a 
remedy is a major development, which goes far beyond the Court’s reasoning 
in Factortame I. Indeed, in the latter judgment the Court did not specify the 
conditions under which interim relief should be granted as a matter of 
Community law.151

(viii) Following Factortame I  and (in particular) Francovich, the ECJ was 
called upon to deal with many cases which raised the question of the extent 
to which ‘procedural’ rules are allowed to limit the full effect of Community 
rights as laid down in the provisions of directives (mainly Directives 
76/207/EEC and 79/7/EEC prohibiting discrimination on grounds of sex in 
matters of employment conditions and social security). We will deal with 
these judgments later on.152

2. The Requirement o f the Uniform Application o f Community Law

One might de drawn to think that the principles, or rather requirements, of 
the fu ll effectiveness of Community law and of fu ll legal protection neces
sarily imply the principle of the uniform application and enforcement of 
Community law. Indeed, to the extent that Community legal rules are of 
themselves uniform, they must also, in order to be fully effective and to yield 
the full degree of legal protection which they contain, be uniformly applied 
and enforced. Only when and in so far as Community legal rules, such as 
directives, allow the Member States to implement and enforce them as they 
choose are multi-form implementation and enforcement no longer in conflict 
with the requirements of full effectiveness and full legal protection.153

To date, it is unclear whether, indeed, unlikely that the ECJ has taken the 
consequences detailed above fully to heart. Certainly, the Court was to use 
the concept of uniform application in its case-law as early on as Costa v. 
ENEL,154 where it stated that ‘the executive force of Community law cannot 
vary from one state to another in deference to subsequent domestic laws, 
without jeopardizing the attainment of the objectives of the Treaty [...] and 
giving rise to the discrimination prohibited by Article 7’. Equally, in Walt 
Wilhelm and others v. Bundeskartellamt, 155 where the parallel application of 
national and Community competition rules was at issue, the Court also held 
that, ‘if the ultimate general aim of the Treaty is to be respected, this parallel 
application of the national system can only be allowed in so far as it does not 
prejudice the uniform application throughout the Common Market of the
l

151 See also, Craig and de Burca, supra note 24, at 222. For further developments in that 
respect, see infra.

152 Infra, II.B.2.1.
153 Cf. Johnston, supra note 127, at 1684, paras. 25 and 26.
154 Supra note 11, at 585.
155 Case 14/68 [1969] ECR 1, at 13, para. 4.
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Community rules on cartels and of the full effect of the measures adopted in 
implementation of those rules’. Another important example is found in Foto- 
Frost156 where, although the only consequence it derived was that the ECJ 
has the power to declare acts of the Community institutions to be invalid, the 
Court nevertheless stated that ‘the requirement of [uniform application] is 
particularly imperative when the validity of a Community act is in question’. 
More recently, the Court stated in Zuckerfabrik Siiderdithmarschen157 that 
the suspension of the enforcement of national administrative measures based 
on a Community regulation, ‘whilst it is governed by national procedural 
law, in particular as regards the making and examination of the application, 
must in all the Member States be subject, at the very least, to conditions 
which are uniform so far as the granting of such relief is concerned’ as, 
indeed, the ‘uniform application [of Community law] is a fundamental 
requirement of the Community legal order’.158 Finally, in Brasserie du 
pêcheur, 159 the Court used the ‘fundamental requirement of the Community 
legal order that Community law be uniformly applied’ as an additional 
argument for its assertion that the principle of state liability is applicable to 
all organs of the state (including the legislature).

The determination of the Court to ensure the uniform application of 
Community law may also be seen in the willingness of the Court to interpret 
provisions of national law and even provisions laid down in private law 
contracts that have been adopted, word for word, from provisions of 
Community law, provided, of course, that a national court regards the inter
pretation of the provisions concerned as ‘necessary to enable it to give judg
ment’ in the sense of Article 234 EC.160 This judicial determination is of 
particular relevance for our examination later of the application of Commu
nity rules by national legislatures outside their original scope of application.

However, notwithstanding these statements, the Court is not always able 
to live up to the expectations raised by its emphasis on the uniform applica
tion of Community norms as a fundamental requirement of Community law. 
This is particularly apparent in the Court’s case-law on national provisions of 
procedural law. The Court’s persistent ruling that only national measures 
which make a remedy practically impossible or excessively difficult are to be 
eliminated further bolsters this impression. This ruling implies that the Court

156 Case 314/85 Firma Foto-Frost v. Hauptzollamt Lübeck-Ost [1987] ECR 4199, at 4231, 
para. 15.

157 Cases C-143/88 and C-92/89 [1991] ECR 1-415, at 1-542, para. 26.
158 See for other examples, where the principle is used in connection with the need to main

tain the uniformity of regulations, the judgments cited by T. Eilmansberger, Rechtsfolgen 
und subjektives Recht im Gemeinschaftsrecht (1997), at 59.

159 Supra note 7, at para. 33.
160 See Case C-28/95, A. Leur-Bloem v. Inspecteur van de Belastingdienst/Ondernemingen 

Amsterdam 2 [1997] ECR 1-4161, and the Opinion of A.G. Jacobs, referring to earlier 
case-law.



Rights and Remedies in the Enforcement of EC Law before National Courts 279

is only required to impose a minimum level of uniformity in the application 
of Community law within the Member States. The next section will be 
devoted to this paradox.

II. The Uniform Application of Community Law versus the 
Member States’ Competence in Procedural Matters

A  The Distinction between Community Rights, Actions or Remedies to 
Enforce them, and Procedural Rules to Make them Operational in 
Court

7. Rules Governing Rights, Remedies and Procedures

(i) The distinction is not easy to make -  and, in this threefold form, is not 
made, as far as I know, in any of the legal systems of the EU. Whilst the 
continental legal systems distinguish between substantive rules and procedu
ral rules, the common law systems are, instead, inclined to speak in terms of 
remedies without emphasizing the concept of rights, as opposed to procedu
ral rules proper. What is clear, however, is that all of the systems consider 
the rules on jurisdiction -  i.e., the rules that designate the competent courts in 
the internal legal order161 -  to be a distinct and distinctive group of rules.

Similarly, apart from the aforementioned rules on jurisdiction, distinction 
is not easily made in the Community legal order either. However, some indi
cations can be found in the ECJ’s case-law on the remedies of restitution, 
interim relief and compensation. At an early stage -  in the Rewe Zentral- 
finanz judgment162 relating to the refund of illegally paid charges -  the Court 
(in addition to referring to the internal rules on jurisdiction) regarded this to 
be a matter for the Member States. In other words, they should have the 
competence to determine ‘the procedural conditions governing actions at law 
intended to ensure the protection of the rights which citizens have from the 
direct effect of Community law’. 163 The Court thus indicated that ‘actions at 
law’ (recours en justice) -  a term which seems to be synonymous with 
‘remedies’ -  are governed by ‘procedural conditions’ as well as, or so may 
be presumed, substantive conditions. In respect of the former (procedural 
conditions), the Court stated its reservation that, although such rules are a 
matter for the Member States, they ‘cannot be less favourable than those
relating to similar actions of a domestic nature’. 164
:

161 Thus Francovich, supra note 18, at 1-5415, para. 42.
162 Supra note 113.
163 Ibid., at 1997, para. 5, 3rd sentence. In French: ‘les modalités procédurales des recours en 

justice destinés à assurer la sauvegarde des droits que les justiciables tirent de l’effet 
direct du droit communautaire’.
Ibid.164
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As noted in relation to the remedy of interim relief in the case of 
Factortame /, the Court immediately focused upon the effectiveness princi
ple without reiterating the principle that it is for the Member States to lay 
down the conditions that govern the remedy of interim relief, but, once again, 
declined to specify these conditions itself. However, in Zuckerfabrik 
Suderdithmarschen, 165 where the issue was one of the provision of interim 
relief against a provision of national law that was allegedly based upon an 
invalid Community regulation, the Court did specify the precise conditions 
under which interim relief must be granted by the domestic courts. It stated, 
in paragraph 26, that: ‘Such uniform application is a fundamental require
ment of the Community legal order. It therefore follows that the suspension 
of enforcement of administrative measures based on a Community regula
tion, whilst it is governed by national procedural law, in particular, as regards 
the making and examination of the application, must in all the Member 
States be subject, at the very least, to conditions which are uniform so far as 
the granting of such relief is concerned’. The quotation implies that the Court 
makes a distinction between the substantive and procedural conditions that 
govern the remedy of interim relief and that it regards the conditions under 
which interim relief must be granted166 to be of a substantive nature, whilst it 
considers the rules for making and examining the application for interim 
relief to be of a procedural nature. Whereas the substantive conditions must 
be uniform, the procedural conditions are to be determined by internal law, 
provided, it would seem, that they are not less favourable than those applica
ble to purely national applications and provided that they do not make the 
granting of relief impossible or excessively difficult.

In Francovich, 167 in reference to the remedy of compensation in cases 
where Member States are liable for a breach of Community law, the Court 
seems to apply a similar reasoning. After discussing and acknowledging the 
existence of state liability as a matter of principle (paragraph 31 et seq. ), the 
Court goes on to delineate ‘the conditions under which that liability gives 
rise to a right to reparation’ (paragraph 38). Having enumerated those condi
tions (in paragraph 40), and having stated that they are ‘sufficient to give rise 
to a right [...] to obtain reparation, a right founded on Community law’ 
(paragraph 41), the Court then states that ‘it is on the basis of the rules of 
national law on liability that the state must make reparation [...]’, and that, ‘in 
the absence of Community legislation, it is for the internal order of each 
Member State to [...] lay down the detailed procedural rules for legal pro
ceedings fully to safeguard the rights which individuals derive from 
Community law’ (paragraph 42). Following this, the Court states that:

165 Cited supra note 157.
166 For the enumeration of these conditions, see paras. 28-33 of the judgment, at 1-543, fur - 

ther discussed infra, II.B.1.3 (iv).
167 Supra note 18.
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‘Further, the substantive and procedural conditions for reparation of loss and 
damage laid down by the national law of the Member States must not be less 
favourable than those relating to similar domestic claims and must not be so 
framed as to make it virtually impossible or excessively difficult to obtain 
reparation’ (paragraph 43).

Apparently the Court thus distinguishes the substantive law pre condi
tions for (state) liability from the substantive and procedural conditions under 
which reparation must be made once the right to obtain reparation has come 
into existence. In its later judgment in Brasserie du pêcheur, 168 the Court 
clarifies that distinction in that it first deals extensively with the conditions 
for liability to arise (paragraph 37 et seq. ) -  the Court was compelled to do so 
at length because it had to answer the delicate question of whether state lia
bility would arise in relation to legislative acts and omissions169 -  and then 
discusses the principle of the existence and the extent of the right to obtain 
reparation on the part of the individuals having sustained harm (paragraph 67 
et seq. and paragraph 81 et seq.). The Court leaves both aspects (principle 
and extent) to the internal order of the Member States, which must determine 
for which ‘consequences of the loss and damage caused’ reparation must be 
made (paragraph 67) and must ‘set the criteria for determining the extent of 
reparation’ (paragraph 83). The Court emphasizes, however, that the condi
tions for reparation ‘must be commensurate with the loss or damage sus
tained so as to ensure the effective protection for (the individuals’) rights’ 
(paragraph 82). Moreover, for both aspects, the right of the Member States to 
determine the rules and the criteria for reparation is made subject to the clas
sic conditions of non-discrimination, as compared with similar national 
claims, and of minimal efficiency (paragraphs 67 and 83).

(ii) The distinction made between the rules that govern the preconditions 
for liability -  and, as a consequence, the existence of a right to obtain repara
tion -  on the one hand, and the rules and criteria determining for which 
forms of loss and damage such reparation can be obtained -  as well as to 
what extent -  on the other hand, is of crucial importance. The former are of a 
constitutive nature in that they determine the preconditions for extra-contrac
tual liability and, accordingly, the preconditions for the existence of a right to 
compensation (enforceable in judicial proceedings). The latter are of an 
executive nature in that they determine the conditions under which and to 
which (not necessarily full) extent a remedy is made available for those who 
have obtained a right to reparation, in order to enforce their right in an action 
at law (irecours en justice) before a court having jurisdiction and in accor
dance with the procedural rules applicable before that court. The distinction 
thus made between right and remedy is not only relevant for the remedy of

168 Cited supra note 7.
169 In Francovich the omission at issue was also of a legislative nature, although the Court 

did not (have to) address the question of state liability in that particular light.



282 Walter van Gerven

compensation but also for the remedies of restitution and interim relief. In 
order for a right to restitution to arise, there must obviously be a legal ground 
that justifies the repayment of money paid, such as an infringement of a rule 
of primary or secondary Community law, as well as an occurrence of unjust 
enrichment should the money be retained. Once a right to restitution has been 
established, it can be enforced through a remedy that aims at recovery, the 
conditions and extent of which will have to be further determined. Thus, for 
example, they may provide, as in Hans Just,170 that, in order for the appli
cant to obtain refund, he may not have transferred the unlawfully levied sums 
on to his purchasers. Equally, in order for a right to interim relief to be 
established, there must be an alleged, and not unlikely, infringement of a rule 
of Community law. The preconditions for the application of the remedy of 
interim relief must, then, be determined in such a manner as to ensure that 
the infringement is not allowed to persist (if the consequences of the 
infringement cannot, or cannot fully, be remedied at a later stage) unless 
other interests, such as the Community interest, are opposed to the suspen
sion of the regulation concerned.

Apart from the specific remedies referred to above (compensation, resti
tution, interim relief) there is a more general form of redress, consisting of 
the inapplicability of a provision of national law that has been held to be 
inconsistent with directly applicable Community law. Clearly, the right or the 
entitlement of the applicant to have the national provision declared to be 
inapplicable stems from Community law itself, in that it is based on the doc
trines of direct effect and the supremacy of Community law. However, it is 
put into effect by a national court -  possibly in cooperation with the ECJ 
within the framework of an Article 234 EC procedure -  in accordance with 
national law. Further, national law also determines the exact nature of the 
action at law that might be used by the applicant to make his right operative.

(iii) The distinction drawn above between the constitutive preconditions 
(which are, necessarily, of a substantive law nature) for the establishment of 
right and those (of a substantive or a procedural law nature) for the estab
lishment of the course of action -  i.e., the remedy applied in order to ensure 
judicial enforcement of the right -  is not always easily made, especially not 
by a common lawyer who is given to thinking in terms of remedies rather 
than rights.171 It nevertheless must be made, since it may aid in the drawing 
of the border line between the application of the requirement of the unifor
mity of Community law and the desire to respect the Member States’ proce-

170 Case 68/79, Hans Just v. Danish Ministry for Fiscal Affairs [1980] ECR 501.
171 Whereas continental legal systems proceed from the viewpoint ‘ ubi ius ibi remedium 

common law proceeds from the viewpoint ‘ ubi remedium ibi ius’; albeit that the concept 
of right is not entirely absent from English law: see G. Samuel, Sourcebook on Obliga - 
tions & Legal Remedies (1995), at 65-6. See, on the application of both viewpoints as 
alternatives in Community laws, T. Eilmansberger, supra note 158, at 64-6. Cf. infra, 
Il.C.l.(ii).
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dural jurisdiction as much as is possible. Whereas it is a matter for 
Community law to determine the constitutive conditions for the existence of 
a right and, therefore, also for the establishment of a remedy that might be 
used to enforce that right in court, it may be left to the internal legal orders to 
determine the conditions under and the extent to which the remedy applies, 
as well as the procedural rules (in the strict sense of the word), in accordance 
with which, the course of action must be conducted. Provided, as I argue in 
the following, that the substance of the right and of the remedy protecting it 
is not affected by such rules -  which is a stricter formula than the one cur
rently in use in the Court’s case-law, i.e., that it may not make relief 
‘virtually impossible or excessively difficult’. In my view, the requirement 
that the substance of a right and the remedy protecting it may not be impaired 
implies that the right must be adequately rather than ‘minimally’ pro
tected.172

All of these points will be further discussed below {infra, II.C.l and 2). 
Before doing so, however, I would like to examine the requirement of coher
ence in more detail.

2. The Requirement o f Coherence, the Legal Bases to Achieve it and the 
Need for Harmonization in the Realm o f Remedies and Procedures

The coherence of legal rules in a given area of the law is a prerequisite for 
the attainment of a sufficiently efficient and also a sufficiently transparent 
legal order and, at the same time, is necessary in order to guarantee to citi
zens that they will be treated comparably under similar circumstances.173 
Indeed, unjustified disparities in legal rules and in the legal protection that is 
offered by them ‘may give rise to a new form of discrimination’.174 This is 
particularly true where, by virtue of the ECJ’s insistence on the creation of 
effective judicial remedies for the enforcement of Community law in the 
domestic legal orders, the level of judicial protection would be upgraded only 
in relation to actions at law based on Community legal rules and not in rela
tion to similar actions based on national legal rules.175

172 Reformulating that proviso, as indicated, will also have an impact upon the other proviso 
in the Court’s case-law, i.e. that claims under Community law must not be less protected 
than similar national claims. Whereas the first proviso aims at maintaining a minimal 
level of uniformity between the internal legal orders, the second maintains and confirms 
the existing diversity in the enforcement of Community law. However, if the bottom line 
of efficiency is upgraded to the level of adequate efficiency, as advocated here, the level 
of diversity will be reduced accordingly. See also infra, II.C.2.

173 See further van Gerven, ‘Toward a Coherent Constitutional System within the European 
Union’, in Die Verfassung der Europäischen Union: 5. Bonner Europa-Symposium 
(1995) 9 et seq., at 39-44; also published in European Public Law (1996) 81, at 92-6.

174 Jacobs, ‘Remedies in National Courts for the Enforcement of Community Rights’, in 
Estudios en Homenaje al Professor Don Manuel Diez de Velasco (1993) 969, at 983.

175 Ibid.
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2.1. Three Different Aspects of Coherence in General
In the context of Community law, coherence has, as has been pointed out 
elsewhere, many aspects.176 These are: consistency, harmonization and 
homogeneity. The first, consistency, must exist at Community level between 
Community rules (and policies). The second, harmonization, must be 
achieved between national rules existing in each of the Member States in 
areas covered by Community law. The third, homogeneity, is to be put into 
effect within each Member State between rules existing in that Member State 
which have been changed or are interpreted differently under the impact of 
Community law and similar or identical rules existing in that same Member 
State, which have not been so affected since they fall outside the scope of 
Community law.

Consistency at the Community level between legal rules emanating from 
Community institutions is clearly a matter for these Community institutions. 
Thus, the Community judicature must establish a harmony within its case- 
law between the two tort liability systems which Community law knows. 
These are the liability rules for Community institutions referred to in Article 
288(2) EC and the liability rules for Member States embodied in the ECJ’s 
Francovich and post-Francovich case-law {infra). Just as the Community 
legislature must make all appropriate efforts to ensure consistency between 
directives in the area of company or of banking law -  and indeed must ensure 
consistency where directives relating to different subject matters overlap -  
so, too, must the Court ensure consistency between tort liability systems.177

Harmonization between the national rules of the Member States must be 
achieved in as much as this is necessary for the establishment and the func
tioning of the common or internal market (Articles 94 and 95 (ex 100 and 
100a) EC). Where it is effected through directives (as it mainly is), harmo
nization is a joint matter for the Community and the national institutions in 
each Member State: the latter must implement the provisions of a directive 
enacted by the former ‘with unquestionable binding force and with the 
specificity, precision and clarity required in order to satisfy the requirement 
of legal certainty’.178 Indeed, the harmonization pursued by a directive, such 
as the Product Liability Directive,179 can only be attained to the extent aimed

176 Van Gerven, article supra note 173, at 42-3.
177 See further, van Gerven, ‘Community and National Legislators, Regulators, Judges, Aca - 

demies and Practitioners: Living Together Apart?’, in B.S. Markesinis (ed.), Law Making, 
Law Finding and Law Shaping, Clifford Chance Lectures (1997-11) 13-41. Obviously, 
coherence must also exist between and within the European Union and Community 
Treaties, as amended: see further Fennelly, ‘Preserving the Legal Coherence within the 
New Treaty’, 5 Maastricht Journal o f European and Comparative Law (1998) 185-99.

178 Thus, for example, in the ECJ’s judgment of 8 October 1996 in Joined Cases C-178/94, 
C-179/94, C-188/94, C-189/94 and C-190/94, Dillenkofer [1996] ECR 1-4845, at 1-4884, 
para. 48.

179 Council Directive 85/374/EEC of 25 July 1985, OJ 1985 L 210/29.
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at by the directive if all of the Member States implement the directive 
properly. The requirement of legal certainty to which the ECJ thus refers 
implies that, ‘in the case of a directive intended to confer rights on individu
als, persons concerned must be enabled to ascertain the full extent of their 
rights’.180

Homogeneity between the national rules existing in each Member State, 
of which some are enacted or amended pursuant to Community law, while 
others remain unaffected since they fall outside the realm of Community law, 
is a matter for the national authorities alone. There is, indeed, no Community 
law requirement to bring about such harmony between categories of national 
rules which pertain to the same national legal order, for example, between 
national rules implementing the directive on unfair terms in consumer 
contracts181 and national rules governing unfair terms in contracts not 
concluded with consumers. That should, of course, not prevent national legis
latures or judicatures from making both sets of rules homogeneous for 
reasons of their own -  for example, to increase the efficiency and the trans
parency of the national legal system as a whole182 or to render legal protec
tion equivalent in situations governed by purely internal or Community- 
influenced national legal provisions.182

2.2. The Community’s Competence in Substantive Matters: Enacting a 
Civil Code?

(i) In the absence of a Community legislature which, like a national legisla
ture, has full competence to regulate all aspects of society in a uniform 
manner, full coherence will never be achieved between the legal orders in the 
European Union and should never be achieved if one believes in the neces
sity to preserve ‘national and regional diversity’184 (not only in cultural but 
also in legal matters). Since the Community ‘shall act within the limits of the 
powers conferred upon it [...] and of the objectives assigned to it’ (Article 
5(1) EC), the institutions of the Community must, indeed, be able to point to 
a legal basis which allows them to act. Such legal bases are limited in nature 
and can only be used to enact uniform rules (through regulations) or harmo-

180 Case C-197/96, Commission v. France [1997] ECR 1-1489, at 1-1501, para. 15.
181 Council Directive 93/13/EEC of 5 April 1993, OJ 1993 L 95/29.
182 This is, for example, the case of Belgian and Dutch anti-trust legislation which has been 

made as homogeneous as possible with the anti-trust provisions of Articles 85 and 86 EC.
183 For an example, see the House of Lords’ decision in M. v. Home Office [1993] 3 All E.R. 

537 relating to the immunity of the Crown in injunctive relief cases. See further, 
Fernandez Esteban, ‘National Judges and Community Law: The Paradox of the two 
Paradigms of Law’, 4 Maastricht Journal o f European and Comparative Law (1997) 143 
etseq. with references to Spanish judgments at 148-9. Also, Anthony, ‘Community Law 
and the Development of UK Administrative Law: Delimiting the “Spill-over” Effect’, 4 
European Public Law (1998)253 etseq.

184 Article 151(1) EC.
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nization measures (through directives) if and where that is permitted by the 
EC Treaty. As a consequence of this (and of the subsidiarity principle laid 
down in Article 5 EC),185 Community legislation is fragmented as well as 
limited in scope and, in consequence, gives rise to further fragmentation at 
the level of each of the national legal orders.186 This is particularly true for 
areas of private law.187

(ii) In this context, the question has been raised as to whether it is possi
ble and, if so, whether it is advisable to enact a European Civil Code.188 
Even if the scope of such a Code were to be limited to rules on contract, tort 
and property law, it nonetheless remains unclear whether a basis for such a 
Code can be found in the EC Treaty. Articles which may offer such legal 
basis are Articles 94, 95, and 308 (ex 235.) EC Article 94 has a broader 
scope of application than Article 95, in that it allows the Council to issue 
directives (but only directives) ‘for the approximation of such laws [...] of the 
Member States as directly affect (ont une incidence directe sur) the estab
lishment or functioning of the common market’, whilst Article 95 EC only 
allows the Council to adopt the measures (thus, directives as well as regula
tions) ‘for the approximation of the provisions laid down by law [...] which 
have as their object {ontpour objet) the establishment and functioning of the 
internal market’. It would thus seem that the laws on contract, tort and prop
erty do not, in general, ‘have as their object’ the establishment and function
ing of the internal market in the sense of Article 95 EC, even though they 
may possibly be regarded189 as ‘directly affecting’ the establishment or 
functioning of the common market in the sense of Article 94 EC.190 Ac
cordingly, Article 95 EC can only be used to harmonize the provisions within 
a Civil Code which are intended to avoid distortions in the competitive posi -

185 Subsidiarity plays a limited role in the ECJ’s case-law; see, for example, Case C-233/94, 
Germany v. European Parliament and Council [1997] ECR 1-2405, at 1-2452, paras. 24-9 
(in the framework of the duty to give reasons).

186 See further, my contribution, supra note 177.
187 For a paradigmatic enumeration of Community measures affecting private law, see F. De 

Ly, Europese Gemeenschap en Privaatrecht (1993).
188 On 28 February 1997, the Dutch Ministry of Justice organized a symposium in The 

Hague on the desirability and feasibility of the drafting of a European Civil Code; see, for 
an overview, de Groot, ‘European Private Law between Utopia and Early Reality’, 4 
Maastricht Journal o f European and Comparative Law (1997) 1-4; Schulze, ‘Auf dem 
Weg zu einen europäischen Zivilgesetzbuch’, NJW  (1997) 2742-3. The reports for that 
symposium were published in 5 ERPL (1997), at 455-558.

189 Since the reinterpretation of Article 28 (ex 30) EC by the Court’s Keck in Cases C-267 
and C-268/91 [1993] ECR 1-6097, the scope of application of Article 100 has been nar - 
rowed down accordingly. Compare Mortelmans, ‘Article 30 of the EEC Treaty and Legis - 
lation Relating to Market Circumstances: Time to Consider a New Definition’, 28 CML 
Rev. (1991) 115-36, at 129.

190 The distinction between common market and internal market seems not to be of impor
tance. The internal market (described in Article 14(2) (ex 7a(2)), EC) is a common market 
in its final stage, i.e. when all the internal frontiers on free movement have been lifted; see 
Case C-41/93, France v. Commission [1994] ECR 1-1829, para. 19.
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tion of enterprises191 or to protect consumers (Article 153(1) EC referring to 
Article 95 EC); matters that can be truly regarded as having the estab
lishment or functioning of the internal market as their object.192 The fact that 
Article 95 EC is not broad enough to allow further harmonization will be 
regretted by those favouring the enactment of a Civil Code by the Commu
nity legislature. This is particularly so because Article 95 EC allows for the 
use of the co-decision procedure (Council and European Parliament) of 
Article 251 (ex 189b) EC, which permits the Council to act by qualified 
majority (whereas Article 94 EC requires the Council to act unanimously) 
and, as noted above, also makes it possible for the Community legislature to 
issue genuine regulations (instead of directives) imposing precise and fully 
binding uniform rules upon all of the Member States.

If Article 95 EC is regarded as not providing a sufficiently broad legal 
basis and Article 94 EC is felt not to be sufficiently flexible in order to serve 
as an appropriate legal basis, one might nonetheless still make recourse to 
Article 308 EC which provides a complementary legal basis ‘if action by the 
Community should prove necessary to obtain, in the course of the operation 
of the common market, (apparaît nécessaire pour réaliser, dans le fonction
nement du marché commun) one of the objectives of the Community’ and 
allows the Council to ‘take the appropriate measures’, that is, regulations as 
well as directives. However, unanimity in the Council is then also required. 
Moreover, the Court stated, in its Opinion 2/94 of 28 March 1996, that the 
imposition upon the Member States of changes which have a constitutional 
dimension exceeds the limits of Article 308 EC.193 It would thus seem that 
the imposition of a Civil Code upon the ‘common law’ Member States (even 
if they were to agree to such a measure) must be regarded as having just such 
a constitutional dimension.

(iii) The latter observation leads to the following, in my view decisive, 
comment. The concept of the codification of vast areas of private law, such 
as the law on contracts, torts and property, is absent from the common law 
mentality to such a degree that it would be inadvisable to use any legal

191 See Barents, ‘The Internal Market Unlimited: Some Observations on the Legal Basis of 
Community Legislation’, 30 CML Rev. (1993) 85-109, at 106. When a Community mea
sure has a double purpose (for example, the elimination of distortions of competition and 
protection of the environment) and it is not possible to combine the legal bases concerned, 
preference must be given to Article 100a because of the principle of democracy which is 
reflected in the co-decisional competence of the European Parliament: See Case C- 
300/89, Commission v. Council [1991] ECR 1-2867, at 1-2900, para. 20.

192 One might, and some will give a very broad meaning to the terms ‘have as their object’. 
That would however, be contrary to a combined reading of Articles 94 and 95 EC and, in 
particular, with the terms ‘directly affect’ in Article 94, the latter being the more general 
provision and, therefore, being intended to have a broader meaning than the special provi - 
sion of Article 95 and the terms ‘have as their object’ used therein. See now the ECJ’s 
judgment of 5 October 2000 in Case C-376/98, Germany v. European Parliament and 
Council o f the European Union, nyr, paras. 76-9.

193 [1996] ECR 1-1759, at 1-1789, para. 35.
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instrument other than the one traditionally used for the bringing about of 
major changes that affect the essential characteristics of a state’s legal 
system: in other words, a fully-fledged treaty negotiated between all Member 
States. Although negotiated with the participation of all Member States, such 
a treaty could be concluded and ratified only by those states which are will
ing to adhere with the proviso (e.g. in an attached protocol) that competence 
is granted to the ECJ to interpret the provisions of the treaty along the same 
or similar procedural rules as those laid down in Article 234 EC. Such a 
treaty cannot be based on Article 293 (ex 220) EC, whose scope is restricted 
to limited subjects. However, that would not prevent the Member States from 
concluding an international agreement on subjects other than those men
tioned in Article 293, in accordance with the normal procedures of interna
tional law. It had been suggested that the old Article K3, in combination with 
the old Article Kl(6) TEU, which were provisions of the ‘third pillar’, could 
offer an appropriate basis for a treaty providing for the promulgation of a 
Civil Code.194 That would only hold true, however, if the drafting of such a 
Code were to be regarded to be a matter of common interest in the area of 
‘judicial cooperation in civil matters’.195

The Treaty of Amsterdam has ‘communitarized’ a large part of the ‘third 
pillar’, including the competence for the Union to act in the area of ‘judicial 
cooperation in civil matters’. Article 61(c) (ex 73i(c)) EC stipulates that, ‘in 
order to establish progressively an area of freedom, security and justice’, the 
Council shall adopt ‘measures in the field of judicial cooperation in civil 
matters as provided for in Article 65’. Pursuant to Article 65 (ex 73m), 
‘measures in the field of judicial cooperation in civil matters having cross- 
border implications, to be taken in accordance with Article 73o and, insofar 
as they are necessary for the proper functioning of the internal market, shall 
include: (a) improving and simplifying the system for cross-border service of 
judicial and extra-judicial documents; cooperation in the taking of evidence; 
the recognition and enforcement of decisions in civil and commercial cases, 
including decisions in extra-judicial cases; (b) promoting the compatibility of 
the rules applicable in the Member States concerning the conflict of laws and 
of jurisdiction; (c) eliminating obstacles to the good functioning of civil pro
ceedings, if necessary by promoting the compatibility of the rules on civil 
procedure applicable in the Member States.’ The foregoing (albeit enuncia- 
tive) enumeration does not increase the likelihood (quite the contrary) that

194 Thus de Groot, supra note 188, at 2. The old Article K3(2)(c) TEU allowed the Council 
to, ‘without prejudice to Article 220 ... draw up conventions which it shall recommend to 
the Member States for adoption in accordance with their respective constitutional 
requirements’.

195 Thus the old Article K1 (3)(6) TEU.



Rights and Remedies in the Enforcement of EC Law before National Courts 289

the promulgation of a Civil Code will fall within the scope of judicial 
cooperation.196

2.3. The Community’s Competence in Remedial and Procedural Matters
(i) ‘In the absence of Community rules on (the) subject’, as settled ECJ case- 
law states, ‘it is for the domestic legal system of each Member State to 
designate the courts having jurisdiction and to determine the procedural 
conditions governing actions at law intended to ensure the protection of 
[citizens’ Community law] rights’.197 According to Judge Kakouris, this 
expression implies that the Community is competent to establish a system of 
Community procedural law, if it wishes to do so.198 Indeed, if the Treaty 
itself were to exclude that possibility, thus granting exclusive jurisdiction 
(and therefore procedural ‘autonomy’) to the Member States in procedural 
matters, the ECJ would, thus the late judge, have used the phrase, ‘as 
Community law currently stands’ (which includes the Treaty).199 This 
viewpoint is certainly correct, insofar as the expression ‘procedural condi
tions governing actions at law’ relates to the creation of remedies, as is 
confirmed in the Court’s Francovich case-law, which held that the principle 
of state liability and the ensuing complementary remedy of compensation are 
‘inherent in the Treaty’.200 Yet, is it also correct to the extent that the ECJ’s 
judgment refers to the competence of Member States ‘to designate the courts 
having jurisdiction’, at least where that expression refers to domestic courts, 
and not to the Community courts proper (but see Article 240 (ex 183) EC)? 
Or, only in so far as it refers to procedural rules proper (on the meaning of 
that expression, infra, II.C.l)?

As to the second question, there is no indication in the ECJ’s case-law 
that the Member States’ competence in procedural matters is exclusive, i.e. 
that it cannot be curtailed by Community law. In its recent Lemmens judg
ment of 16 June 1998,201 the ECJ held, in respect of criminal legislation and 
criminal procedure, that:

196 One consequence of the ‘communitarization’ of the area of ‘judicial cooperation in civil 
matters’, is the fact that the ECJ will have jurisdiction to interpret those words (under the 
procedure provided for in Article 68 (ex 73p) EC, to know their precise meaning and 
scope of application. See also my article ‘Of Rights, Remedies and Procedures’, 37 CML 
Rev. (2000) 501-36, at 523-4.

197 Rewe Zentralfinanz, supra note 113, at 1997, para. 5. Further references are cited by 
Judge Kakouris in his article cited supra note 4, at 1395 etseq.

198 Article supra note 4, at 1395.
199 Ibid.
200 Supra note 18. This viewpoint is also confirmed by the fact that various provisions of 

secondary law creating or substantiating remedies have been laid down in regulations or 
directives (cf. infra, II.B.2), without ever having prompted any objection on the part of 
the Member States: Kakouris, supra note 4, at 1405-6.

201 Case C-226/97, supra note 61.
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Although in principle criminal legislation and the rules of criminal procedure are 
matters for which the Member States are responsible, it does not follow that this 
branch of the law cannot be affected by Community law (see, to that effect, Case 
186/87 Cowan [1989] ECR 195, paragraph 19, and Case 203/80 Casati [1981] 
ECR 2595, paragraph 2 7 ). 202

If that is correct for criminal procedural rules, it must apply, a fortiori, to 
civil procedural rules -  criminal legislation and procedures being even closer 
to a state’s core sovereignty than civil procedure. The Member States’ 
competence in civil, as in criminal, procedural matters is, therefore, of a non
exclusive nature, albeit that we must recognize the proviso that these matters 
are the prime (but not the sole) responsibility of the Member States. This 
even holds true with regard to the rules on the designation of the national 
courts which are competent for the application of Community law -  the first 
question raised in this Section -  as is shown by the ECJ’s judgments in 
Peterbroeck and Van Schijndel, where the Court held ‘that a rule of national 
law which prevents the procedure laid down in Article 177 of the Treaty 
from being followed must be set aside’.203

(ii) Of course, the competence of Community institutions, whether 
legislative or judicial, is limited by the general provision laid down in Article 
5(1) EC, according to which, ‘[T]he Community shall act within the limits of 
the powers conferred upon it by its Treaty and of the objectives assigned to it 
therein’. That means, as regards the competence of the Community legisla
ture to harmonize national procedural rules on the basis of Article 94 and 95 
EC, that the provisions to be harmonized must ‘directly affect’ the 
‘establishment and functioning’ of the ‘common market’, while the harmo
nization measures must have as their object the ‘establishment and function
ing’ of the ‘common market’. As noted above, it thus follows, in our view, 
that Article 94 EC constitutes the main legal basis for the harmonization of 
domestic procedural rules in general (that is outside specific areas, such as 
public procurement, which have as their object the establishment and func
tioning of the internal market). This means also that the new competence 
granted to the Council under Article 65 EC to take ‘measures in the field of 
judicial cooperation in civil matters having cross-border implication’ includ
ing ‘cooperation in the taking of evidence’, so ‘eliminating obstacles to the 
good functioning of civil proceedings, if necessary by promoting the compat
ibility of the rules on civil procedures applicable in the Member States’ is, 
inasmuch ‘as (they are) necessary for the proper functioning of the internal 
market’, not a genuine new competence, but a specification that the

202 At 1-3731, para. 19.
203 Case C-312/93, Peterbroeck, Van Campenhout & Cie Scs v. Belgian State [1995] ECR I- 

4615, at 1-4621, para. 13; joined Cases C-430/93 and C-431/93, Jeroen van Schijndel and 
Johannes Nicolaas Cornells van Veen v. Stichting Pensioenfonds voor Fysiotherapeuten 
[1995] ECR 1-4705, at 1-4737, para. 18.
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Community legislature’s existing competence may also be used to achieve 
the objective of judicial cooperation.

(iii) All this being said, it is fair to say that the Community legislature has 
not been extremely active to harmonize the procedural rules applicable in the 
Member States -  for example, where harmonization is necessary in order to 
make the cooperation between the ECJ and the domestic courts within the 
framework of the preliminary rulings procedure of Article 234 EC more 
efficient in practice. However, this has not prevented the Court from harmo
nizing the rules on judicial remedies on its own initiative, as will be demon
strated in the following.

B. The Remedies to Enforce the Community Rights of Individuals

7. General Remedies Based on the EC Treaty 

1.1 Inapplicability and Unenforceability

(i) It is well known that the ECJ cannot, itself, declare national measures, 
more particularly national legislation, invalid, inapplicable or unenforceable 
because of their inconsistency with Community law. That is a matter for the 
national courts. Even when the Court has found, by virtue of proceedings 
brought by the Commission or a Member State on the basis of Article 226 or 
227 EC, that a Member State ‘has failed to fulfil an obligation under [the EC] 
Treaty’, it is not for the Court, but for the competent domestic courts, to iden
tify the consequences of this under national law. Indeed, the Member State 
concerned must ‘take the necessary measures to comply with the judgment of 
the Court of Justice’ (Article 228(1) EC).204 However, that does not preclude 
the Commission (or a Member State) from bringing an action under Article 
226 (or Article 227 EC), even though the Member State has recognized its 
failure, or has corrected it, since it has a clear interest in the identification of 
past failures and might thus enable domestic courts to decide upon the 
consequences of such a failure within their national legal system.205

The ‘necessary measures’ which a Member State is required to take in 
order to comply not only with a judgment of the ECJ taken on the basis of 
Article 226 or 227 EC, but with any authoritative decision of the Court that 
demonstrates the inconsistency of national measures with Community law 
may consist of the nullity (in the national legal system) of the measure 
concerned, if that is the sanction provided for in national law for this form of 
inconsistency with superior rules of law of a Community or national

204 See, my Opinion in Case C-52/93, Commission v. Netherlands [1994] ECR 1-3591, at I- 
3598, para. 9.

205 Ibid., para. 10, as well as A.G. Ruiz-Jarabo Colomer’s Opinion in Case C-273/94, 
Commission v. Netherlands [1996] ECR 1-31, at 1-37, para. 15.
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origin.206 However, at least in the case of general rules, the sanction will 
more often consist of a declaration that the rule in question is inapplicable to 
the dispute at issue, so that the rule is set aside, i.e., is regarded as being un
enforceable between the litigating parties. Indeed, a general rule which is 
held to be inconsistent with Community law will not automatically lose its 
validity outside the realm of Community law, and may very well continue to 
be applicable to purely national legal relations or relations regarding third 
party countries. The ‘setting aside’ of a national rule, or a declaration that it 
be ‘inapplicable207 because of conflict with Community law, and therefore 
unenforceable’,208 is the primary ‘general’ remedy -  or defence209 -  that 
national legal systems should secure for individuals who have been harmed 
by a breach of Community law.210

(ii) In its recent case-law, the Court has been given the opportunity to 
clarify the scope of this general remedy considerably. Thus, in its judgment 
of 24 October 1996 in Kraaijeveld,2U the Court answered a preliminary 
question relating to the interpretation of Council Directive 85/337/EEC of 27 
June 1985 on the assessment of the effects of certain public and private pro
jects on the environment212 and, more specifically, ‘on the duty of national 
courts to ensure that a directive having direct effect is complied with 
although no individual has invoked it’.213 With regard to the latter question, 
more specifically, the question of whether ‘the national court hearing an 
action for annulment of a decision approving a zoning plan is required to 
raise of its own motion the question whether an environmental impact

206 Exceptionally, Community law itself provides for nullity: thus in Article 81(2) (ex 85(2)) 
EC, where cartel agreements which are not exempted from the cartel prohibition laid 
down in para. 1 are declared ‘automatically void’.

207 In its Simmenthal judgment in Case 106/77, referred to supra note 83, at 643-4, the ECJ 
used both terms: in para. 17 it said that Community provisions and measures ‘render 
automatically inapplicable any conflicting provision of current national law...’; in para. 21 
it said that national courts must ‘set aside any provision of national law which may 
conflict with [Community law]’.

208 In its CIA Security judgment, supra note 57, at 1-2248, para. 54, the Court held a draft 
technical regulation that had not been notified to be ‘inapplicable’ and thus 
‘unenforceable’ against individuals. That was confirmed in Lemmens , supra note 61, at I - 
3735. In French: Ta méconnaissance de l’obligation de notification entraîne l’inapplica
bilité des règles techniques concernées, de sorte qu’elles ne puissent être opposées aux 
particuliers’.

209 Most frequently, the request to the national court to ‘set aside’ a national rule will be for
mulated by way of an exceptio, therefore, a defence against the plaintiff who bases his 
claim on the national rule, or, in criminal proceedings, against the public prosecutor, who 
relies on the national rule to prove the criminal offence.

210 We do not consider the conform interpretation as a remedy available to individuals, but as 
a requirement imposed upon the court.

211 Supra note 65.
212 OJ 1985 L 175/40.
213 The quotation does not appear in the judgment but amongst the key-words preceding the 

summary of the judgment in ECR. See also supra, I.A.l .(vi).



Rights and Remedies in the Enforcement of EC Law before National Courts 293

assessment should have been carried out pursuant to Article 2(1) and Article 
4(2) of the directive’,214 the Court held:

where, pursuant to national law, a court must or may raise of its own motion pleas 
in law based on a binding national rule which were not put forward by the parties, 
it must, for matters within its jurisdiction, examine of its own motion whether the 
legislative or administrative authorities of the Member State remained within the 
limits of their discretion under Articles 2(1) and 4(2) of the directive, and take 
account thereof when examining the action for annulment.
If this discretion has been exceeded and, as a consequence, the national provisions 
must be set aside, it is for the authorities of the Member State, according to their 
respective powers, to take all the general or particular measures necessary to 
ensure that projects are examined in order to determine whether they are likely to 
have significant effects on the environment and, if so, to ensure that they are sub
ject to an impact assessment [emphasis added].215

This ruling contains several interesting pointers to the state of Community 
law (see also, supra, with regard to ‘direct effect’). Firstly, a general one, 
namely that national courts must, where they must or may, of their own 
motion, raise points of law based on binding domestic rules, also investigate, 
of their own motion, binding Community rules that have not been challenged 
by the litigating parties. In that respect, the Court referred to its earlier Van 
Schijndel judgment,216 where this question was decided upon with respect to 
the applicability of Articles 3(g), 81, 82 and 86 (ex 90) EC (Treaty provi
sions relating to anti-competitive practices). Secondly, in Kraaijeveld, the 
national court also wanted to know whether, in relation to the applicability of 
a provision of a directive, it was required to verify, of its own motion, 
whether the legislative or administrative authorities of the Member State had 
remained within the limits of the discretion that the directive has afforded 
them. Having answered this question in the affirmative, the ECJ held, thirdly, 
that, where discretion has been exceeded, it is for the authorities of the 
Member State concerned to set aside the national provisions that are in 
conflict with Community law, and to take positive measures to subject the 
projects concerned to an El A.

(iii) As already mentioned above,217 the Court’s CIA Security Interna
tional judgment of 30 April 1996218 contains an even more important clari
fication of Community law. The question tackled by this case was one of 
whether a national provision that had not been notified to the Commission, as 
prescribed by Directive 83/189/EEC laying down a procedure for the provi
sion of information in the field of technical standards and regulations, had to

214 Judgment, supra note 65, at 1-5451, para. 54.
215 At 1-5453, paras. 60 and 61.
216 Supra note 203, at 1-4736, paras. 13 and 14, dealt with infra , II.B.3.1 .(iii).
217 At I.A.l.(v).
218 Cited supra note 57.
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be aside.219 The Directive is designed to allow for the more intensive 
supervision of market regulatory initiatives that are introduced at national 
level. Infringements of the notification requirement have been pursued by the 
Commission with increasing vigour, and several have led to ECJ rulings.220 
From the very outset, the Commission argued that the enactment of a techni
cal regulation falling within the scope of Directive 83/189/EEC, in breach of 
the prior notification requirement, deprived the regulation of enforceability 
against third parties within the legal system of the Member State 
concerned.221 However, since the Commission initially argued this point in 
Article 226 EC proceedings, the ECJ declined to pronounce upon the issue, 
agreeing with its Advocates-General222 that such proceedings were not the 
appropriate fora for the resolution of this delicate question. The proper 
opportunity for the Court to decide upon the question came, however, when a 
Belgian court asked for a preliminary ruling on litigation between three secu
rity firms in relation to a Belgian law of 1990, which required that natural or 
legal persons involved in the supply of burglar alarm systems be authorized 
by the public authorities. According to a 1991 decree, the alarm systems had 
themselves to be tested and to be approved by a committee; their sale other
wise not being permitted. The 1991 decree was not notified to the Commis
sion in accordance with Directive 83/189/EEC. In the litigation before the 
national court, one of the security firms, CIA Security, sought court orders to 
require the two other parties, Signalson and Securitel, to cease ‘unfair trading 
practices’. These practices allegedly consisted of a campaign to denigrate the 
alarm system marketed by CIA, since it did not comply with the applicable 
Belgian legislation. The two defendant firms lodged a counter claim for an 
order to restrain CIA from marketing its unauthorized alarm system.

Replying to one of the preliminary questions concerning the enforceabil
ity of a national technical regulation (as contained in the 1991 decree) which 
had not been notified to the Commission, the ECJ considered that the Direc - 
tive’s objective was to protect the free movement of goods and that the noti
fication requirement was essential in order to establish preventive control 
over national measures. It emphasized that ‘the effectiveness of Community 
control will be that much greater if the directive is interpreted as meaning 
that breach of the obligation to notify constitutes a substantial procedural

219 Council Directive 83/189/EEC of 28 March 1983, OJ 1983 L 109/8. Adopted in March 
1983 it was substantively amended by two subsequent directives: Directive 88/182/EEC, 
OJ 1988 L 81/75 and Directive 94/10/EEC, OJ 1994 L 100/30. On the history, the impor
tance and the consequences of the Directive, see, Weatherill, ‘Compulsory Notification of 
Draft Technical Regulations: The Contribution of Directive 83/189 to the Management of 
the Internal Market’, 16 Yearbook o f European Law (1996) 129 et seq.

220 Thus, e.g., the judgments in Case C-52/93 and in Case C-273/94, both Commission v. 
Netherlands, referred to above in notes 204 and 205.

221 See further Weatherill, supra note 219, at 170 et seq., and at 1-2243, paras. 36-7 of the 
CIA judgment.

222 Ibid., at 171. See also the Opinions supra notes 204 and 205.
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defect such as to render the technical regulations in question inapplicable to 
individuals’.223 The Court nonetheless added that the situation would be dif
ferent if the obligation to give prior notice to the Commission entailed a mere 
obligation to transmit information, as was the case in Enichem Base.224 It 
then refuted an argument, brought by the UK government, that a regulatory 
vacuum might arise within national law were rules, which might, upon closer 
substantive examination, be found to be compatible with Community law, 
held to be unenforceable for procedural reasons 225 The Court concluded that 
Directive 83/189/EEC ‘is to be interpreted as meaning that breach of the 
obligation to notify renders the technical regulations concerned inapplicable, 
so that they are unenforceable against individuals' [emphasis added].226

(iv) As has been noted,227 the Court’s conclusion in CIA closely resem
bles its approach to national failures to give prior notice to the Commission 
of new state aid under Article 88(3) (ex 93(3)) EC, where ge it argues that 
‘the Member State concerned shall not put its proposed measures into effect 
until [the Article 88(2)] procedure has resulted in a final decision’. Although 
aid is not rendered illegal per se because of the failure to notify -  i.e., the 
Commission must still examine the substance of the case -  the Article 88(3) 
EC notification obligation is directly effective and gives rise to rights for 
individuals, which national courts must protect in the event of implementa
tion of the state aid measure.228 This does not mean, however, that a failure 
to notify a draft national rule or measure will always give rise to rights which 
individuals can invoke before national courts, as is shown by the ECJ’s rul
ing in Enichem Base, referred to in the CIA judgment. In his Opinion in CIA, 
Advocate-General Elmer summed up the case-law of the Court as follows:

a rule which merely lays down an obligation to notify a draft national rule without 
binding that obligation to a subsequent formal procedure does not of itself confer 
rights on individuals. If, however, the obligation to notify is linked to a procedure 
under which the draft must be examined at Community level and the Member 
States are bound not to implement a notified draft before that procedure has been 
terminated, rights will ensue that can be relied upon by individuals. In that 
connection no requirement can be implied that the procedural provision in ques
tion should expressly confer rights on individuals. It is the content and object of 
the provision in question that are decisive.229

223 At 1-2246, para. 48.
224 At 1-2247, paras. 49 and 50. The reference is to Case 380/87, Enichem Base and Others v. 

Comme di Cinisello Balsamo [1989] ECR 2491.
225 At 1-2248, paras. 51-3 of the CIA judgment. To that effect, the Court referred to the avail

ability of the Article 9(3) procedure in the Directive for Cases of urgency (now Article 
9(7) as a result of amendments by Directive 94/10/EEC, cited supra in note 219).

226 At 1-2248, para. 54.
227 See Weatherill, supra note 219, at 179; also Slot, Annotation, in 33 CMLRev. (1996) 

1043, at 1044.
228 See farther, on the restitution of illegal state aid infra, II.B. 1.2.(iv).
229 Opinion in CIA, at 1-2222, para. 57.
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The application of the ‘Elmer test’230 without doubt restricts the scope of the 
application of the CIA ruling. It does not, however, preclude the far-reaching 
effect of the ruling in relation to failures to notify which pass the test, that is, 
when the notification requirement is linked to detailed arrangements for 
comments from the Commission and Member States on notified drafts, 
combined with standstill provisions.231 The question which remained to be 
answered after CIA was one of whether any individual can rely on a 
(substantial) failure to notify, or whether the capacity to invoke such a failure 
should, by virtue of some form of Schutznorm concept, be limited to individ
uals who possess an interest which the specific notification requirement pur
ports to protect, and whose interest is threatened by the failure to notify. Fol
lowing CIA, it has been argued232 that there are no indications in the Court’s 
ruling that support such a limitation, taking into account also that the Court 
wanted to strengthen the effectiveness of Community control.233 That would 
not, however, preclude the fact the unenforceability of the unnotified techni
cal regulation may only be relied upon by those to whom the regulation in 
question was meant to apply: in the CIA case, the security firms marketing 
the products for which the technical regulations were devised.

(v) This question has now been resolved (in the manner suggested by the 
above author) in the Lemmens judgment.234 In this judgment, the District 
court of Maastricht made a reference during the course of criminal proceed
ings against Mr. Lemmens, who was charged with driving a vehicle under 
the influence of alcohol. He argued that the Dutch decree on the conduct of 
tests to determine the alcohol level and the implementing regulation laying 
down further rules concerning the requirements for breath analysis apparatus, 
as well as the tests which such apparatus must undergo, were technical regu
lations falling within the scope of Directive 83/189/EEC. The implication 
was that, since the draft decree and regulation had not been notified to the 
Commission, the evidence obtained by means of such breath-analysis appara
tus could not be relied upon against an individual charged with driving under 
the influence of alcohol. In its judgment, the Court held first that:

there is nothing in the Directive to suggest that technical regulations within the 
meaning of Article 1 thereof are excluded from the notification requirement 
because they fall within the scope of criminal law, or that the scope of the Direc
tive is limited to products intended to be used otherwise than in connection with 
the exercise of public authority. As the Court has already stated in Case C-13/96,

230 Thus Weatherill, supra note 219, at 180 etseq., who applies the test to failures to notify 
rules on consumer protection and environmental protection in accordance with Articles 
153(3), and 176 (ex 1301) EC, and failures to notify under Article 95(4) EC. see also Slot, 
supra note 227, at 1045 etseq.

231 Thus A.G. Jacobs’ Opinion in Enichem Base, cited in note 224, at 2507-8, para. 14.
232 Brouwer, Annotation of the judgment in SEW (1997) 406 et seq., at 409.
233 See, at 1-2246, para. 48 of the ruling quoted above.
234 Cited supra note 61.
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Bic Benelux [1997] ECR 1-1753, paragraph 19, a directive applies to technical 
regulations irrespective of the grounds on which they were adopted.235

With regard to the major question of whether a drunken driver can rely on 
the failure to notify, the Court states (after recalling paragraphs 48 and 54 of 
its CIA judgment):

In criminal proceedings such as those in the main action, the regulations applied 
to the accused are those which, on the one hand, prohibit and penalise driving 
while under the influence of alcohol and, on the other, require a driver to exhale 
his breath into an apparatus designed to measure the alcohol content, the result of 
that test constituting evidence in criminal proceedings. Such regulations differ 
from those which, not having been notified to the Commission in accordance with 
the Directive, are unenforceable against individuals.
While the failure to notify technical regulations, which constitutes a procedural 
defect in their adoption, renders such regulations inapplicable inasmuch as they 
hinder the use or marketing of a product which is not in conformity there with, it 
does not have the effect of rendering any use of a product which is in conformity 
with regulations which have not been notified unlawful.
The use of the product by the public authorities, in a case such as this, is not 
likely to create an obstacle to trade, which could have been avoided if the notifi
cation procedure had been followed.
The answer to the first question must therefore be that the Directive is to be inter
preted as meaning that a breach of the obligation imposed by Article 8 thereof to 
notify a technical regulation on breath-analysis apparatus does not have the effect 
of making it impossible for evidence obtained by means of such apparatus, autho
rized in accordance with regulations which have not been notified, to be relied 
upon against an individual charged with driving while under the influence of 
alcohol.236

In so holding, the Court seems to have espoused an argument put forward by 
the UK government in the following simple phrase: ‘The Directive which is 
aimed merely at removing obstacles to trade does not have as its purpose to 
render unlawful the use of a product marketed in accordance with a technical 
regulation which has not been notified’.237 The Court declined to follow the 
reasoning of Advocate-General Fennelly who attempted to achieve the same 
result by drawing on the limited, ratione personae, character of the Direc
tive’s direct effect, and, therefore, not to allow persons, such as Mr. 
Lemmens, to rely on the failure of the Member State concerned to comply 
with the Directive’s notification requirement, where they are ‘not affected by 
the provisions defining the technical characteristics of such apparatus by

235 At 1-3732, para. 20 (see also at 1-3733, paras. 24-6). In the preceding para. 19 the Court 
recalled that Community law may affect domestic criminal laws and rules of criminal 
procedure: see, supra note 202 where the para, is quoted in the accompanying text.

236 At 1-3735, paras. 34-7.
237 Thus at 1-3734, para. 30 of the judgment.
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reason of any personal or professional characteristic which comes within the 
ambit of Community law’.238

(vi) The general remedy of inapplicability and unenforceability is 
complementary to the more specific remedies of restitution, interim relief 
and compensation, which are discussed in the following, and plays, as will be 
seen, a supplementary role within the context of these more specific reme
dies.

1.2. Restitution
(i) As noted, the Court’s case-law, laid down in Rewe Zentralfinanz239 and in 
Ferwerda, 240 states that: ‘(...) in the absence of Community rules on the 
subject, it is for the domestic legal system of each Member State to designate 
the courts having jurisdiction and to determine the procedural conditions 
governing actions at law intended to ensure the protection for the rights 
which citizens have from the direct effect of Community law’,241 provided 
that ‘such procedures may not be less favourable than those in similar proce
dures concerning internal matters and may in no case be laid down in such a 
way as to render impossible in practice the exercise of the rights which the 
national courts must respect’.242 In Rewe Zentralfinanz, the Court was of the 
opinion that the laying down of a reasonable period of limitation of actions 
for refunds of a fiscal nature, which is ‘an application of the fundamental 
principle of legal certainty protection where both the tax-payer and the 
administration are concerned’ does not make it impossible, in practice, for 
the individual concerned to exercise his rights.243 In Ferwerda, the Court 
added that a principle of legal certainty cannot in all cases constitute a 
defence (in that case on behalf of the state) against a claim for the recovery 
of Community financial benefits wrongly granted and, in Reichelt,244 the 
Court stated that Community law does not preclude, for reasons of equity, 
recovery (in that case from the state) of wrongfully imposed custom duties 
under the internal legal order concerned, even though the period for refund

238 At 1-3723, para. 33 of his Opinion.
239 Supra note 113.
240 Supra note 117.
241 Rewe Zentralfinanz, cited in note 113, at 1997, para. 5. For a case involving the national 

legal order’s competence to designate the court having jurisdiction, see, Case 179/84, 
Bozzetti v. Invernizzi SpA and Ministero del Tesoro [1985] ECR 2301.

242 Ferwerda, cited in note 117, at 629, para. 10.
243 No indication is found in the judgment concerning the length of the period of limitation. 

But, see A.G. Warner’s Opinion at [1976] ECR 2001. In a judgment of the same date in 
Case 45/76, Comet v. Produktschap voor Siergewassen [1976] ECR 2043, the period was 
30 days. The ECJ gave no indication as to whether that was a reasonable period.

244 Case 113/81, Reichelt v. Hauptzollamt Berlin-Sud [1982] ECR 1957, at 1964, paras. 7-9.
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has expired, if that is what the national law also allows for similar national 
claims.245

(ii) A defence which, as was acknowledged by the Court in Hans Just,246 
may be brought by a Member State or public authority against the repayment 
to an individual of a charge levied in breach of Community law, is the 
assertion that the unlawfully levied sums have been passed on to the 
consumer. In San Giorgio, the Court even accepted that a Member State may 
make recovery of wrongfully levied charges conditional upon the claimant’s 
ability to furnish proof that the charges had not been passed on to third 
parties, provided, of course, that the rule was also applied to similar claims 
under national law and that the burden of proof was not such as to make 
recovery ‘virtually impossible or excessively difficult to secure’.247

In the recent judgment in Société Comateb a.o.,248 which relates to ille
gally charged dock fees (Voctroi de mer), the Court summarized and 
expanded its previous case-law as follows:

(1) A Member State may resist repayment to the trader of a charge levied in 
breach of Community law only where it is established that the charge has been 
borne in its entirety by another person and that reimbursement of the trader would 
constitute unjust enrichment. It is for the national courts to determine, in the light 
of the facts in each case, whether those conditions have been satisfied. If the bur
den of the charge has been passed on only in part, it is for the national authorities 
to reimburse the trader the amount not passed on [emphasis added].
(2) The fact that there is a legal obligation to incorporate the charge in the cost 
price does not mean that there is a presumption that the entire charge has been 
passed on, even where failure to comply with that obligation carries a penalty.
(3) Where, although the charge has been passed on to the purchaser, domestic law 
permits the trader to claim that the illegal levying of the charge has caused him 
damage which excludes, in whole or in part, any unjust enrichment, it is for the 
national court to give such effect to the claim as may be appropriate.

245 It may be recalled that the ECJ’s judgment in Case 106/77, Simmenthal, supra note 83, 
also related to a case where a company claimed repayment of fees which had been 
wrongly charged for a veterinary and public health inspection at the frontier. The Court 
decided that no provision of national law, in that Case a rule requiring the domestic courts 
to first address the issue to the Constitutional court, may -  not even temporarily -  impair 
the protection of rights which Community law confers on individuals.

246 Case 68/79, Hans Just v. Danish Ministry fo r  Fiscal Affairs [1980] ECR 501. See also 
Case 61/79, Amministrazione delle Finanze dello Stato v. Denkavit Italiana [1980] 1205.

247 Case 199/82, Amministrazione delle Finanze dello Stato v. SpA San Giorgio [1983] ECR 
3595, at 3613, para. 14. In Case 104/86, Commission v. Italy [1988] ECR 1799, a national 
rule providing that recovery is only possible if the taxpayer proves, by means of docu
mentary evidence alone, that the taxes were not passed on to others, was regarded as 
making recovery impossible or excessively difficult. See also joined Cases 331/85, 
376/85 and 378/85, Bianco and Girard v. Directeur Général des Douanes et Droits Indi
rects [1988] ECR 1099.

248 Joined Cases C-192/95 through to C-218/95, Société Comateb a.o. v. Directeur Général 
des Douanes et Droits Indirects [1997] ECR 1-165, at 1-192, para. 35.
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From the first point it appears that, in order for rights of restitution to arise, 
the claimant must prove illegality, whilst recovery may not amount to unjust 
enrichment. The third point is also of particular interest. Referring to its 
judgment in Just249 and to Advocate General Tesauro’s Opinion in the pre
sent case, the Court justifies its ruling on that point as follows:

the trader may have suffered damage as a result of the very fact that he has passed 
on the charge levied by the administration in breach of Community law, because 
the increase in the price of the product brought about by passing on the charge has 
led to a decrease in sales. Thus, the levying of dock dues may make the price of 
products from other parts of the Community significantly higher than the price of 
local products which are exempt from those dues, with the result that importers 
suffer damage, regardless of whether the charge has been passed on.
In such circumstances, the trader may justly claim that, although the charge has 
been passed on to the purchaser, the inclusion of that charge in the cost price has, 
by increasing the price of the goods and reducing sales, caused him damage 
which excludes, in whole or in part, any unjust enrichment which would other
wise be caused by reimbursement.
From this it follows that, where domestic law permits the trader to plead such 
damage in the main proceedings, it is for the national court to give such effect to 
the claim as may be appropriate.250

It is thus the national courts which must decide whether compensation for 
additional injury can be obtained. In the next paragraph, paragraph 34, the 
Court adds, however, that a claim for damages may, in any case, be brought 
before a national court under the conditions laid down in Brasserie du 
Pêcheur,251

A few months later, the Court rendered its judgment in Case C-242/95, 
GT-Link,252 in which it confirms its judgment Comateb not only with regard 
to the compensation for damages allowed by Brasserie du Pêcheur, but also 
with regard to the legal basis that underlies the Member States’ obligation to 
refund illegally levied charges. The Court stated that it:

has consistently held [reference to Comateb, paragraph 20] that entitlement to 
repayment of charges levied by a Member State in breach of the Community rules 
is a consequence of, and an adjunct to, the rights conferred on individuals by the 
Community provisions prohibiting such charges. The Member State is therefore 
in principle required to repay charges levied in breach of Community law, except 
where it is established that the person required to pay such charges has actually 
passed them on to other persons [reference to Comateb, paragraph 2 1 ]. 253

249 Supra note 246, at 523, para. 26.
250 At 1-191, paras. 31-3. See also Case C-242/95, GT-Link A/S v. De Danske Statsbaner 

(DSB) [1997] ECR 1-4449, at 1-4471, para. 60.
251 Cited supra note 7.
252 Supra note 250.
253 At 1-4471, para. 58.
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(iii) In an even more recent judgment in Fantask,254 the Court was called 
upon to decide whether a more general defence against a claim for the recov
ery of unduly paid indirect taxes was available to a defendant state. The issue 
revolved around the interpretation of Council Directive 69/335/EEC, as 
amended, concerning indirect taxes on the raising of capital.255 The initial 
question to be answered was whether Community law would be opposed to a 
principle of national law according to which actions for the recovery of 
charges levied in breach of the said Directive can be dismissed, ‘on the 
ground that those charges were imposed as a result of an excusable error by 
the authorities of the Member State in as much as they were levied over a 
long period without either those authorities or the persons liable to them 
having been aware that they were unlawful’ (paragraph 35).

The Court replied that Community law is opposed to such a principle. 
After restating that the Court’s interpretation of a provision of a directive 
must be applied by national courts to ‘legal relationships arising and estab
lished before the judgment ruling on the request for interpretation’,256 and 
after having repeated the conditions of minimal effectiveness and non-dis
crimination to which the recovery of illegal charges is subjected in accor
dance with domestic law, the Court stated that:

A general principle of national law under which the courts of a Member State 
should dismiss claims for the recovery of charges levied over a long period in 
breach of Community law without either the authorities of that state or the per
sons liable to pay the charges having been aware that they were unlawful does not 
satisfy the above conditions. Application of such a principle in the circumstances 
described would make it excessively difficult to obtain recovery of charges which 
are contrary to Community law. It would, moreover, have the effect of encourag
ing infringements of Community law which have been committed over a long 
period (paragraph 40).

Accordingly, excusable error on the part of the state and the authorities’ lack 
of awareness that the charges were unlawful are not valid defences against 
the claim for recovery. However, that does not prevent (as the Court added in 
reply to the following preliminary question) a Member State from relying 
upon a reasonable limitation period (in that case five years) ‘which runs from 
the date on which the charges in question became payable’ (paragraph 52). 
That period may have expired before the persons concerned became aware of 
the unlawfulness of the charges (see also, infra, II.B.3.2).

(iv) It should be recalled that the Member States may also demand that an 
individual repay sums paid in breach of Community law. This is, more par-

254 Supra note 93.
255 Directive of 17 July 1969, OJ 1969 L 249/25, as amended last by Directive 85/303 EEC 

of 10 June 1985, OJ 1985 L 156/23.
256 On this point, supra I.A.l.(viii) and 2.(i). On this point, the Court referred to its judg - 

ments in 61/79, Denkavit Italiana, supra note 246, at 1223, para. 16, and in C -l97/94 and 
C-252/94, Bautiaa [1996] ECR 1-505, at 1-548, para. 47.
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ticularly, the case with regard to illegally granted state aid, in relation to 
which the Court has refused to recognize a defence that the beneficiary of the 
aid may rely on a legitimate expectation that payment received from the state 
complies with the Community rules.257 It is for the company to verify 
whether it is entitled to the aid and, where it is not, for the state to claim back 
the aid, using the national procedures.258 A Commission decision authorizing 
new state aid under the condition that the aid be suspended until earlier, 
illegally granted, aid is reimbursed, was not, however, found to be illegal by 
the CFI; a judgement that was confirmed, on appeal, by the ECJ.259 The 
Member States are required to recover the aid. The only exception to this rule 
arises when recovery is factually impossible. The ECJ, however, does not 
readily accept the fact of impossibility.260

In its recent Alcan judgment the ECJ has summarized its case-law as 
follows:261

In that connection, although the Community legal order cannot preclude national 
legislation which provides that the principles of the protection of legitimate 
expectations and legal certainty are to be observed with regard to recovery, it 
must be noted that, in view of the mandatory nature of the supervision of State aid 
by the Commission under Article 93 of the Treaty, undertakings to which aid has 
been granted may not, in principle, entertain a legitimate expectation that the aid 
is lawful unless it has been granted in compliance with the procedure laid down in 
that article. A diligent businessman should normally be able to determine whether 
that procedure has been followed.262

Following which, the Court replied to the preliminary questions on the inter
pretation of Articles 87 and 88(2) EC by means of the dictum:

257 Thus Case 310/85, Deufll v. Commission [1987] ECR 901, at 928, para. 25. See also Case 
94/87, Commission v. Germany [1989] ECR 175; Case C-142/87, Belgium v. Commission 
[1990] ECR 1-959; Case C-5/89, Commission v. Germany [1990] ECR 1-3437.

258 See S. Weatherill and P. Beaumont, EC Law (3rd ed., 1999), at 1027 with references to 
cases where the Court has recognized, exceptionally, that the company may retain the aid, 
for example, where the Commission has unduly delayed in adopting a decision under 
Article 93 EC: Case 223/85, Rijn-Schelde-Verolm (RSV) Machinefabrieken en 
Scheepswerven N.V. v. Commission [1987] ECR 4617.

259 Case C-355/95 P, Textilwerke Deggendorf GmbH (TWD) [1997] ECR 1-2549.
260 See, e.g., the Court’s judgment of 29 January 1998 in Case C-280/95, Commission v. Italy 

[1998] ECR 1-259.
261 Case C-24/95, Land Rheinland-Pfalz v. Alcan Deutschland GmbH [1997] ECR 1-1591.
262 At 1-1617, para. 25. The Court refers to its earlier judgments in Case C-5/89, Commission 

v. Germany, supra note 257, at 1-3456, para. 12 and in Case C -l69/95, Spain v. Commis
sion [1997] ECR 1-135, at 1-163, para 51. In the preceding paragraph, at 1-1616, para. 24, 
the ECJ notes that, as already stated in its judgment in Case 94/87, Commission v. 
Germany, supra note 257, at 192, para. 12, national procedural provisions relating to the 
recovery of illegally granted aid may not render recovery, as required by Community law, 
practically impossible. In that respect the Community interest must fully be taken into 
account when a decision has to be made on how to withdraw an illegal national adminis - 
trative act.
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(1) Community law requires the competent authority to revoke a decision grant
ing unlawful aid, in accordance with a final decision of the Commission declaring 
the aid incompatible with the common market and ordering recovery, even if the 
authority has allowed the time-limit laid down for that purpose under national law 
in the interest of legal certainty to elapse.
(2) Community law requires the competent authority to revoke a decision grant
ing unlawful aid, in accordance with a final decision of the Commission [...], even 
if the competent authority is responsible for the illegality of the aid decision to 
such a degree that revocation appears to be a breach of good faith towards the 
recipient, where the latter could not have had a legitimate expectation that the aid 
was lawful because the procedure laid down in Article 93 of the Treaty had not 
been followed.
(3) Community law requires the competent authority to revoke a decision grant
ing unlawful aid, in accordance with a final decision of the Commission [..], even 
where such recovery is excluded by national law because the gain no longer 
exists, in the absence of bad faith on the part of the recipient of the aid.263

The judgment is a clear illustration of how national courts are required to set 
aside national legal provisions, of whatever nature (also those depending, in 
their application, on good faith), in order to make the recovery of aid granted 
by a state in breach of Community law possible and effective. As noted 
above, the only defence available to the recipient is that he possessed a legit
imate expectation that the aid he had been granted in compliance with the 
procedure laid down in Article 88 EC was lawful. If the aid is not granted in 
compliance with this procedure, the recipient cannot, in principle, invoke the 
defence of legitimate expectation, since a diligent businessman should 
normally be able to establish whether the procedure had been followed or not 
(an unawareness of the illegality of the aid is thus not an accepted defence, if 
such unawareness is a consequence of a lack of diligence).264

In a later judgment relating to the recovery of unlawfully paid sums in the 
area of the common agricultural policy,265 the Court -  distinguishing this 
situation from the grant of state aid prohibited under Article 88 EC266 -  held, 
in paragraph 38, that Community law:

263 In arriving at the conclusion stated in point 1 of this dictum, the Court emphasized in its 
judgment that the national authorities do not possess any discretion as to the recovery of 
aid which is declared to be illegal by a final decision of the Commission and that, in the 
absence of such discretion, the beneficiary of the aid is no longer ‘in a state of uncertainty 
once the Commission has adopted a decision’ (at 1-1619, para. 36 of the judgment). As for 
the conclusions in point 2 and 3, the Court dismisses the argument of legitimate expecta
tion (at 1-1620 and at 1-1622, paras. 41 and 49 respectively).

264 At 1-1617, para. 25. Compare with para. 35 of Fantask, supra note 93, at 1-6835, where 
the claimant’s lack of awareness about the illegality of the charged levies (thus, of a recip - 
ient of illegally granted aid) was mentioned as a factor that will give rise to a state obliga - 
tion to make repayment.

265 Judgment of 16 July 1998 in Case C-298/96, Oelmühle Hamburg AG and Jb. Schmidt 
Söhne GmbH & Co. KG v. Bundesanstalt fü r  Landwirtschaft und Ernährung [1998] I- 
4767.

266 At 1-4794, para. 37.
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does not in principle preclude national legislation from precluding recovery of 
unduly paid Community subsidies to be barred, on the basis of criteria such as 
loss of enrichment,
(a) where the recipient of the subsidy had already, at the time when it was 
granted, passed on the pecuniary advantage resulting from it by paying the 
producer the target price prescribed by Community law, and
(b) any right or recourse against his suppliers is worthless.267

This presupposes, however:

(c) that the good faith of the recipient has first been established, and
(d) that the conditions prescribed are the same as those which apply with respect 
to the recovery of purely national financial benefits. 26&

(v) A liability to make restitution towards individuals (thus, (i), (ii) and (iii) 
above) arises where a Member State has imposed charges which it is not enti
tled to impose because of Community rules prohibiting such charges. Such 
liability also arises in instances where the money is paid by the Member 
State into Community funds. In many such instances the action for restitution 
must be brought before a national court against the national collection 
agency.269 However, claims for restitution may also be brought against the 
Community under Article 288(2) EC, which deals with cases of the ‘non
contractual liability’ of the Community, and, thus, before the ECJ, or rather 
the CFI, pursuant to Article 235 EC.270

On 2 July 1979, the Council issued Regulation (EEC) no. 1430/79 in 
respect of payments levied by the Member States on behalf of the Commu
nity.271 The Regulation was intended, more specifically, to govern the 
repayment or remission of import or export duties, as further defined in 
Article 1(2). It was not applicable to wholly national duties or taxes even 
when they were levied in breach of Community law.272 It was repealed on 
the 1 January 1994, by Council Regulation (EEC) No. 2913/92 of 12 October 
1992 establishing the Community Customs Code.273 In Articles 235-242 of 
that Code, provision is made for the repayment of import or export duties 
which have been paid unduly. No repayment or remission is granted where 
the person concerned has engaged in fraudulent conduct (Article 236(1)).

267 The mere presumption that the financial situation of the recipients of aid is generally 
deplorable is not sufficient evidence of the practical impossibility of obtaining restitution: 
at 1-4794, para. 35.

268 Ibid. On the possibility to prove good faith under the circumstances, see, at 1-4792, paras. 
29-30.

269 Craig and de Burca, supra note 24, at 545-6.
270 Ibid.
271 OJ 1979 L 175/1, on the repayment or remission of import or export duties.
272 Thus in San Giorgio, supra note 247, at 3614, para. 20, and in Comateb, supra note 248, 

at 1-187, para. 12.
273 OJ 1992 L 302/1.
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1.3. Interim Protection

(i) In the first Factortame case, the House of Lords asked the ECJ whether 
individuals who claim to be entitled to rights under Community law having 
direct effect in national law, and who are faced with a national measure, 
which, ‘if applied (will) automatically deprive that (individual) of the rights 
claimed’, should, as a matter of Community law, be able to obtain ‘interim 
protection of the rights claimed’ from a national court.274 The House of 
Lords asked whether ‘Community law (does) either (a) oblige the national 
court to grant such interim protection of the rights claimed; or (b) give the 
Court power to grant such interim protection’. By virtue of the second ques
tion the House of Lords sought to ascertain -  should the ECJ hold that 
Community law merely empowers the national courts to grant interim protec
tion, but does not compel them do so -  which criteria it should apply in 
deciding whether or not to exercise such a power.275

The ECJ understood the question of the House of Lords to imply ‘that, in 
case jurisdiction to grant an interim relief was found to be vested in the 
English courts, it would have granted such relief in the present case’, 
whereas the House had not yet directed its attention to that point.276 In any 
case, the Court’s reply was that

the full effectiveness of Community law would be [...] impaired if a rule of 
national law could prevent a court seized of a dispute governed by Community 
law from granting interim relief in order to ensure the full effectiveness of the 
[later] judgment to be given on the existence of the rights claimed under Commu
nity law. It follows that a court which in those circumstances would grant interim 
relief, if it were not for a rule of national law, is suggested to set aside that 
rule.277

According to the ECJ, the rule to be set aside in this case was ‘the old 
common law rule that an interim injunction may not be granted against the 
Crown [...] in conjunction with the presumption that an Act of Parliament (in 
this case, the 1988 Merchant Shipping Act) is in conformity with Community 
law until such time as a decision on its compatibility with that law has been

274 Case C-213/89, supra note 84. The words quoted are part of the preliminary question as 
reproduced in the ECJ’s judgment.

275 Barav, supra note 136, at 272.
276 Ibid., at 275. But see, A.G. Tesauro’s Opinion, at 1-2463, para. 33, Factortame I, who 

suggests that the two questions were not to be seen as an alternative since the obligation 
to which the House of Lords refers under (a) of its preliminary question in any case 
involves an assessment of the factual and legal elements presented by the specific case, an 
assessment that is to be effected on a case-by-case basis having regard to the precondi - 
tions on which the adoption of an interim measure generally depends (namely prima facie 
case or fumus boni juris , and periculum in mora).

277 At 1-2474, para. 21 of Factortame / ,  referred to in note 84. In the meantime the Court had 
itself (in the parallel procedure C-246/89 R, Commission v. United Kingdom [1989] ECR 
3125) granted partial interim relief on the basis of Article 242 (ex 185) EC.
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given’.278 Having understood and answered the question as indicated, the 
ECJ did not respond to the far more difficult question of which criteria 
should influence a national court that is called upon to grant interim protec
tion against an allegedly directly effective Community right.279

As a result of the Factor tame I  judgment, the English courts were vested 
with a power that had previously been denied to them: the power to grant 
interim relief against the Crown. Since the ECJ’s ruling did not prescribe any 
particular form of interim relief, the House of Lords responded to the Court’s 
judgment by issuing an interlocutory injunction restraining the Secretary of 
State for Transport from enforcing the legislative provisions that had been 
challenged.280

(ii) In a subsequent judgment, Zuckerfabrik Suderdithmarschen,2^  the 
ECJ was called upon to be more explicit with regard to the criteria that 
national courts must take into account when deciding whether interim protec
tion is to be granted in a specific case. However, before tackling that ques
tion, the Court once again examined the principle of interim protection, since 
that case entailed a very different subject matter. The Court was now faced 
with a national administrative decision made in pursuance of a Community 
regulation that was itself alleged to be illegal and not, as in Factortame / , 
with national legislation that was alleged to be in breach of Community law. 
Indeed, in the case at issue Zuckerfabrik brought an action for the annulment 
of national decisions before the German courts on the basis of the alleged 
invalidity of the Community regulation upon which the national decisions 
were founded. The question submitted to the ECJ was therefore whether the 
provisions in Article 249(2) EC, relating to the binding effect of regulations, 
allowed domestic courts to exercise the power (which they possessed under 
national law) to suspend, on an interim basis, the application of a (national) 
administrative measure made pursuant to a Community regulation -  that is, 
to suspend it until the question of the validity of the regulation was settled 
(by the ECJ) -  and, if that were possible, whether Community law itself 
determines the conditions under which interim measures may be adopted or 
whether such conditions may be determined by national law.

The question of whether national courts could suspend national measures 
because of the possible invalidity of the underlying Community regulation 
was of particular significance, since the ECJ had already held, in its earlier 
Foto-Frost judgment,282 that national courts do not have jurisdiction (as

278 At 1-2471, para. 13.
279 Thus E. Ellis and T. Tridimas, Public Law o f the European Community: Text, Materials 

and Commentary (1995), at 299.
280 Barav, supra note 136, at 277, who adds that the forms of stay (‘sursis à exécution’) and 

interim declaration have always been deemed to be unavailable in English public law.
281 Cited in note 157.
282 Cited in note 156.
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Article 234 might have suggested) to declare a Community act to be invalid. 
In that judgment, the Court had vested that competence solely in itself. In 
Zuckerfabrik, the Court stated that, in cases where national authorities are 
responsible for the administrative implementation of Community regulations, 
the right for individuals to challenge, as a preliminary issue, the legality of 
Community regulations before national courts is included within the legal 
protection that is guaranteed by Community law. Such a right to challenge 
would be compromised if, pending delivery of a judgment of the ECJ, indi
viduals were not able to obtain interim protection.283 Interestingly enough, 
the Court then drew an analogy with the practice whereby private parties 
may apply to the ECJ itself for interim relief against a Community act on the 
basis of Article 242 EC, and stated that ‘the coherence of the system of 
interim legal protection [...] requires that national courts should [also] be able 
to order suspension of enforcement of a national administrative measure 
based on a Community regulation, the legality of which is contested’.284 To 
strengthen that position further, the Court referred to its Factortame I  judg
ment and concluded that ‘the interim legal protection which Community law 
ensures for individuals before national courts must remain the same, irrespec
tive of whether they contest the compatibility of national legal provisions 
with Community law [the situation in Factortame I\ or the validity of 
secondary Community law [the situation in Zuckerfabrik], in view of the 
facts that the dispute in both cases is based on Community law itself.285

(iii) In its later Atlanta judgment,286 the Court confirmed the principle of 
interim protection before national courts in identical terms.287 That judgment 
was rendered in the course of an action brought by the traditional importers 
of bananas form third countries before the German administrative court in 
Frankfurt against a decision by the competent German administration 
rejecting the importers’ complaints concerning the import quotas for third- 
country bananas allotted to them by that administration. These quotas were 
established pursuant to a Community regulation which had limited the import 
of such bananas. The German administrative court, which shared the 
importers’ doubts as to the validity of the regulation, suspended the proceed
ings until the ECJ had pronounced, by means of a preliminary ruling, on the 
validity of the regulation. By means of a second order, it asked the Court 
whether ‘a national court which entertains serious doubts as to the validity of 
a Community regulation [...] [may] by making an interim order provisionally 
settle or regulate the disputed legal positions or relationships’.288 In the case

i
283 At 1-540, paras. 16 and 17 of Zuckerfabrik.
284 At 1-541, para. 18.
285 At 1-541, para. 20.
286 Case C-465/93, Atlanta Fruchthandelsgesellschaft mbH and others v. Bundesamt für  

Ernährung und Forstwirtschaft [1995] ECR 1-3781.
287 At 1-3788, paras. 20-4 to be compared with paras. 16-20 of Zuckerfabrik, at 1-540.
288 At 1-3785, para. 12 of Atlanta.
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at issue, this would determine that the court would be able to grant, under 
certain conditions, additional import licences to the importers in an effort to 
uphold their rights. Having restated its Zuckerfabrik reasoning on why the 
principle of interim protection should be accepted in principle, the ECJ held 
that a national court may not only suspend enforcement of a national admin
istrative measure adopted on the basis of a Community regulation -  by 
means of analogy with what the Court itself is empowered to do regarding 
Community measures on the basis of Article 242 EC -  but that it may also 
make ‘a positive order provisionally disapplying that regulation’289 
[emphasis added] -  by means of analogy with what the Court is empowered 
to do under Article 243 EC.290 It is important to note that the facts that were 
identical to those present within Atlanta had also led to a German challenge 
before the ECJ against the Council for the annulment of the regulation 
concerned.291 The application was dismissed in a judgment rendered before 
the Atlanta judgment (see also, infra, under (v)).

In Case T. Port I, the same Community regulation was the object of fur
ther litigation regarding the competence of national courts to grant interim 
protection to individuals.292 At issue was the question of whether the regula
tion was capable of governing cases of hardship, such as the one which 
allegedly led T. Port GmbH to import, during the years in question, an un
usually small quantity of bananas, so that it subsequently obtained an insuffi - 
cient number of licenses, which then threatened the company with 
bankruptcy.293 A further question was whether the regulation should be 
invalidated should it be ascertained that it could not adequately govern hard
ship cases in the transitional period. Moreover, the national court wanted to 
know the exact conditions under which it would be authorized to take interim 
measures until the regulation were expanded -  or supplemented by additional 
rules -  to cover hardship cases should one of the above questions be 
answered in the affirmative. The ECJ came to the conclusion that the

289 At 1-3789, para. 26. By so deciding, the ECJ avoided a possible conflict with the case-law 
of the German Constitutional Court on Article 19(4) of the German Basic Law; see, at I - 
3787, para. 16 of Atlanta.

290 Before the Frankfurt Administrative court referred its preliminary questions to the ECJ, 
the latter had already rejected a request for interim measures made by the German Gov - 
emment (Case C-280/93 R, Germany v. Council [1993] ECR 1-3668) in the course of the 
proceedings brought before the Court and decided upon by the judgment referred to in the 
following note.

291 Case C-280/93, Germany v. Council [1994] ECR 1-4973. See also the Court’s Order 
referred to in the preceding note, dismissing the request for interim measures on the basis 
of Articles 242 and 243 EC.

292 Case C-68/95, T. Port GmbH & Co. KG v. Bundesanstalt fü r  Landwirtschaft und 
Ernährung [1996] ECR 1-6065.

293 The German Constitutional Court had quashed earlier decisions of the administrative 
courts dismissing the application of T. Port for interim relief; see, further, at 1-6095, para. 
19 of the T. Port judgment. The judgment is discussed and put into perspective (as a part 
of the bananas saga) by Peers, ‘Taking Supremacy Seriously’, 23 EL Rev. (1998) 146 et 
seq.



Rights and Remedies in the Enforcement of EC Law before National Courts 309

Commission was, under certain circumstances, authorized by Article 30 of 
the Regulation to lay down rules catering for cases of hardship where the 
existence of the importers concerned was threatened.294 The Court nonethe
less refused to allow interim protection, since ‘the present case is not about 
granting interim measures in the context of the implementation of a Commu
nity regulation whose validity is contested, in order to ensure interim protec
tion of rights which individuals derive from the Community legal system, but 
about granting traders interim judicial protection in a situation where, by 
virtue of a Community regulation, the existence and scope of traders’ rights 
must be established by a Commission measure which the Commission has 
not yet adopted’.295

(iv) The Court’s Zuckerfabrikjudgment296 and its subsequent Atlanta 
judgment,297 are of particular importance because of the attention paid to the 
conditions under which national courts may grant interim relief with respect 
to a national administrative measure adopted to implement a Community 
regulation that is alleged to be invalid. The relevant section within 
Zuckerfabrik (which follows the Court’s considerations on the principle of 
interim relief) is reproduced here in full, since it is important to see the 
manner in which the Court structured its reasoning. Especially when it is 
compared with its Brasserie du Pêcheur (relating to the remedy of compen
sation and dealt with infra), this will help us understand the Court’s general 
attitude towards the enforcement of Community rights through remedies. In 
Zuckerfabrik the Court states, under the heading ‘conditions for suspension’ 
that:

(23) It must first of all be noted that interim measures suspending enforcement of 
a contested measure may be adopted only if the factual and legal circumstances 
relied on by the applicants are such as to persuade the national court that serious 
doubts exist as to the validity of the Community regulation on which the 
contested administrative measure is based. Only the possibility of a finding of 
invalidity, a matter which is reserved to the Court, can justify the granting of sus
pensionary measures.
(24) It should next be pointed out that suspension of enforcement must retain the 
character of an interim measure. The national court to which the application for 
interim relief is made may therefore grant a suspension only until such time as the 
Court has delivered its ruling on the question of validity. Consequently, it is for 
the national court, should the question not yet have been referred to the Court of

294 At 1-6100, para. 43, second sentence.
295 At 1-6103, para. 52. In the following para, the Court adds that, since the Treaty makes no 

provision for a national court to ask the ECJ to rule that a Community institution has 
failed to act, a national court has no jurisdiction to order interim measures pending action 
on the part of the institution. Judicial review of alleged failure to act can be exercised only 
by the Community judicature. The Court then embarks upon a long exposition of how 
such judicial review can be brought about at the suit of a Member State or of the trader 
concerned (at 1-6104, paras. 55-61).

296 Cited in note 157.
297 Cited in note 286.
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Justice, to refer that question itself, setting out the reasons for which it believes 
that the regulation must be held to be invalid.
(25) As regards the other conditions concerning the suspension of enforcement of 
administrative measures, it must be observed that the rules of procedure of the 
courts are determined by national law and that those conditions differ according 
to the national law governing them, which may jeopardise the uniform application 
of Community law.
(26) Such uniform application is a fundamental requirement of the Community 
legal order. It therefore follows that the suspension of enforcement of administra
tive measures on a Community regulation, whilst it is governed by national pro
cedural law, in particular as regards the making and examination of the applica
tion, must in all the Member States be subject, at the very least, to conditions 
which are uniform so far as the granting of such relief is concerned.
(27) Since the power of national courts to grant such a suspension corresponds to 
the jurisdiction reserved to the Court of Justice by Article 185 in the context of 
actions brought under Article 173, those courts may grant such relief only on the 
conditions which must be satisfied for the Court of Justice to allow an application 
to it for interim measures.
(28) In this regard, the Court has consistently held that measures suspending the 
operation of a contested act may be granted only in the event of urgency, in other 
words, if it is necessary for them to be adopted and to take effect before the deci
sion on the substance of a case, in order to avoid serious and irreparable damage 
to the party seeking them [...].
(29) With regard to the question of urgency, it should be pointed out that damage 
invoked by the applicant must be liable to materialise before the Court of Justice 
has been able to rule on the validity of the contested Community measure. With 
regard to the nature of the damage, purely financial damage cannot, as the Court 
has held on numerous occasions, be regarded in principle as irreparable. How
ever, it is for the national court hearing the application for interim relief to exam
ine the circumstances particular to the case before it. It must in this connection 
consider whether immediate enforcement of the measure which is the subject of 
the application for interim relief would be likely to result in irreversible damage 
to the applicant which could not be made good if the Community act were to be 
declared invalid.
(30) It should also be added that a national court called upon to apply, within the 
limits of its jurisdiction, the provisions of Community law is under an obligation 
to ensure that full effect is given to Community law and, consequently, where 
there is doubt as to the validity of Community regulations, to take account of the 
interest of the Community, namely that such regulations should not be set aside 
without proper guarantees [...].
(31) In order to comply with that obligation, a national court seised of an applica
tion for suspension must first examine whether the Community measure in ques
tion would be deprived of all effectiveness if not immediately implemented.
(32) If suspension of enforcement is liable to involve a financial risk for the 
Community, the national court must also be in a position to require the applicant 
to provide adequate guarantees, such as the deposit of money or other security.
(33) It follows from the foregoing that the reply to the second part of the first 
question put to the Court by the Finanzgericht Hamburg must be that suspension 
of enforcement of a national measure adopted in implementation of a Community 
regulation may be granted by a national court only:

(i) if that court entertains serious doubts as to the validity of the Community 
measure and, should the question of the validity of the contested measure
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not already have been brought before the Court, itself refers that question to 
the Court;
(ii) if there is urgency and a threat of serious and irreparable damage to the 
applicant;
(iii) and, if the national court takes due account of the Community interests.

It is interesting to see how the Court first notes two conditions sine qua non, 
so to speak, which determine whether interim protection might exist (i.e., the 
right to and the remedy for): serious doubt as to the validity of the Commu
nity regulation and the requirement that the suspension retain the character 
o f an interim measure (paragraphs 23-4). Then it deals with the ‘other condi
tions’, amongst which it distinguishes, on the one hand, conditions, such as 
those concerning the granting o f interim relief which must be uniform in of 
all the Member States and, on the other hand, those conditions governing the 
making and examination o f the application (these are procedural rules in the 
strict sense of the word), which are governed by national procedural law 
(paragraph 26). The (former) conditions which must be uniform are then 
spelled out in accordance with the conditions which must be satisfied, under 
Article 242 EC, when the ECJ allows an application for suspension. These 
are: (a) that there is urgency, because of a threat of serious and irreparable 
damage to the applicant (paragraph 28 et seq), and (b) that the interest of the 
Community is taken into account (paragraph 30 et seq .).298

(v) In Zuckerfabrik and even more so in Atlanta, the Court elaborates on 
the ‘uniform’ conditions that I have labelled ‘conditions sine qua non \ Seri
ous doubt and interim or provisional character are necessary and sufficient in 
order to allow for the existence of interim measures. The second group of 
conditions, urgency and Community interest, are the criteria which the 
national court, when it determines the nature and the extent of the remedy of 
the granting of interim relief (thus, Zuckerfabrik, paragraph 26) should apply 
when the court balances the interests involved (in this matter, it has a greater 
degree of discretion).299 The distinction corresponds to the ECJ’s (usually its 
President’s) practice under Articles 242 and 243 EC (as the Court states 
explicitly in Zuckerfabrik, paragraph 27), albeit that the Court usually names 
only three conditions, serious doubt, urgency and the balancing of interests 
(of which the first two are stated explicitly in Article 83(2) of the Court’s

298 For an application of these conditions by a national court, see the decision of the Dutch 
College van Beroep voor het Bedrijfsleven (CBB), which led to the Court’s judgment in 
C-183/95, Affish BVv. Rijksdienst voor de Keuring van Vee en Vlees [1997] ECR1-4315.

299 It is interesting to note that the Court puts urgency in a different category from the condi - 
tions sine qua non . And indeed, under German law, e.g., urgency is not a condition sine 
qua non for granting interim relief; see, Barav, supra note 136 with a reference to Dänzer- 
Vanotti, ‘Der Gerichtshof der Europäischen Gemeinschaften beschränkt vorläufigen 
Rechtsschutz’, BB (1991) 1015.
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Rules of Procedure),300 which does not preclude, however, that the measure 
taken must be of a provisional nature.

The condition of ‘serious doubts’ (prima facie, or fumus boni juris , as it is 
also called), to be determined on the basis of the ‘factual and legal circum
stances relied on by the applicants’ (Zuckerfabrik, paragraph 23), implies 
(thus Atlanta, paragraphs 36 and 37) that the national court ‘must set out, 
when making the interim order, the reasons for which it considers that the 
[ECJ] should find the regulation to be invalid’ and, in determining this, ‘must 
take into account [...] the extent of the discretion which, having regard to the 
Court’s case-law, the Community institutions must be allowed in the sectors 
concerned’.

The condition that the measure must retain the character of an interim 
measure implies that the national court, ‘should the question [of validity] not 
yet have been referred to the Court of Justice, [...] refer(s) that question itself 
...’ (Zuckerfabrik, paragraph 24)301 and that the interim measure is only 
granted ‘until such time as the Court has delivered its ruling on the question 
of validity’ (ibid/, compare with Atlanta, paragraph 38).

The condition of urgency implies that it must be necessary to adopt the 
interim measures concerned and to let them take effect before the decision on 
the substance of the case ‘in order to avoid serious and irreparable damage to 
the party seeking them’ (Zuckerfabrik, paragraph 28; Atlanta, paragraph 40), 
meaning that the damage should materialize before the ECJ’s ruling. This is 
not the case, particular circumstances excepted, with regard to ‘purely finan
cial damage’, since that damage can normally be made good later if the 
Community act were to be declared invalid (Zuckerfabrik, paragraph 29; 
Atlanta, paragraph 41).

The condition that account must be taken of the interest of the Commu
nity has, so far, proved to be the most in need of clarification. It is for the 
national court to make sure that the Community regulation (the validity of 
which is in serious doubt) ‘not be set aside without proper guarantees’, and 
thus to examine whether it ‘would be deprived of all effectiveness if not 
immediately implemented’ (Zuckerfabrik, paragraphs 30 and 31; Atlanta, 
paragraphs 42 and 43). In that regard, the court must take account of the fact

300 Ellis and Tridimas, supra note 279, at 333 et seq. For a recent application relating to the 
sensitive area of public procurement, see the Order of the ECJ’s President in Case C- 
87/94R, Commission v. Belgium [1994] ECR 1-1395, refusing to grant interim relief 
because the Commission had delayed action too long. Later on, the ECJ ruled as to sub - 
stance in favour of the Commission in Case C-87/94, Commission v. Belgium [1996] ECR 
1-2043.

301 In a later judgment in Case C-334/95, Kruger GmbH & Co. KG v. Hauptzollamt 
Hamburg-Jonas [1997] ECR 1-4517, the Court said that the fact that a national court has 
decided to ask a preliminary question on the validity of the Community act, while simul - 
taneously ordering interim relief, does not preclude that court from granting leave to 
appeal against its decision.
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that the interim measure may affect the legal regime established by the regu
lation concerned for the Community as a whole, and therefore must consider 
the cumulative effect if a large number of courts were to adopt interim mea
sures for reasons similar to those which distinguish the applicant’s position 
from the position of other operators (Atlanta, paragraph 44).302 The condi
tion that the Community interest must be taken into account, implies fur
thermore, that, if the grant of interim relief represents ‘a financial risk for the 
Community, the national court must also be in a position to require the appli
cant to provide adequate guarantees, such as the deposit of money or other 
security’ (Zuckerfabrik, paragraph 32; Atlanta, paragraph 45).

(vi) In Atlanta, a specific question arose which impacted upon all of the 
conditions mentioned above, but was of particular relevance with regard to 
the condition of Community interest. It will be recalled in this case that the 
ECJ had, at the time of its judgment (but after the national court had asked 
for a preliminary ruling in the Atlanta litigation), already dismissed the 
application which Germany had brought on the basis of Article 230 EC for 
the nullity of the Community (third-country bananas) regulation 
concerned,303 and, moreover, had dismissed, in the course of that procedure, 
an application for interim relief made by Germany on the basis of Articles 
242 and 243 EC.304

In the light of these precedents, the Court, in Atlanta, emphasizes that the 
national court must respect the decisions that the Community judicature has 
already taken on the questions before it (paragraph 46). Of course, the 
context of the proceedings before the Community judicature is different from 
that of the proceedings before the national court, even when both courts are 
adjudicating on the same set of facts. In the former proceedings the Member 
State concerned will be allowed to defend ‘interests, in particular those of an 
economic and social nature, which are regarded as general interests at 
national level’ and ‘invoke damage affecting a whole sector of their econ
omy, in particular when the contested Community measure may entail un
favourable repercussions on the level of employment and the cost of living’ 
(paragraph 47). In the latter proceedings, it is for the national court ‘to pro
tect the rights of individuals’ and to ‘assess the extent to which refusal to 
order an interim measure may be liable to have a serious and irreparable 
effect on important individual interests’ (paragraph 48). If an applicant is,

302 In the Kruger case, referred to in the preceding note, the Commission had indicated that, 
in order to enable the national court to assess the Community interest correctly, the 
Community institution concerned should be allowed to express its opinion. The Court 
held that it is for the national court to decide, in accordance with national procedural 
rules, how it will obtain such information (at 1-4553, paras. 45-6).

303 At 1-6094, para. 18 of Atlanta and the reference to Case C-280/93, Germany v. Council in 
note 291.

304 At 1-6094, para. 17 of Atlanta and the reference to the Court’s order in Case C-280/93 R, 
Germany v. Council, supra note 290.
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however, ‘unable to show a specific situation which distinguishes him from 
other operators in the relevant sector, the national court must accept any 
findings already made by the Court concerning the serious and irreparable 
nature of the damage’ (paragraph 49) and respect ‘the Court’s assessment of 
the Community interest and the balance between that interest and that of the 
economic sector concerned’ (paragraph 50).

Consequently, the Court in Atlanta added to its dictum in Zuckerfabrik a 
further condition, which a national court must comply with when examining 
a request for interim relief: i.e., it must respect any decisions of the 
Community judicature ruling on the lawfulness of the regulation or on an 
application for interim measures seeking similar interim relief at Community 
level.305

(vii) As can be seen from the foregoing, the Court made a considerable 
effort to lay down the conditions for the existence of interim relief with 
regard to national measures taken in pursuance of Community acts, whose 
validity is in serious doubt. In such a situation, there is an overwhelming 
need to establish uniform preconditions for the existence of interim relief, 
since such relief may affect, albeit it temporarily, the validity of a Commu
nity act; a validity, which the Court has held in Foto-Frost,306 to be a matter 
that must be decided upon exclusively by the Community judicature. Does 
this mean, however, that the same degree of uniformity is not required with 
regard to interim relief that is sought in a situation, such as in Factortame /, 
where the national legislation in question is deemed, prima facie, to be in 
breach of directly effective Community law? This question must be answered 
in the negative: on the one hand, since national legislation deserves the same 
degree of respect as Community legislation and should therefore, be the sub
ject of a similar balancing of interests, and, on the other hand, since the rights 
which individuals derive from Community law must ‘in the absence of par
ticular justification’307 be equally protected, ‘irrespective of whether [those 
individuals] contest the compatibility of national legal provisions with 
Community law or the validity of secondary Community law’ (Zuckerfabrik,

305 The question of interim measures that is to be decided by national courts has also arisen 
before the ECJ in connection with state aid that was granted without having been notified 
according to Article 87(3) EC, or, if notified, was granted before the Commission had 
been able to carry out its examination properly. Interim measures may, in these instances, 
be requested of the national courts by competitors of the company to which the aid is 
granted. See, the Court’s judgments in Case C-354/90, Fédération Nationale du 
Commerce Extérieur des Produits Alimentaires et Syndicat National des Négociants et 
Transformateurs de Saumon v. France [1991] ECR 1-5505, at 1-5528, para. 12 etseq. and 
in Case C-39/94, Syndicat français de l ’Express international v. La Poste [1996] ECR I- 
3547, at 1-3590, para. 39 et seq. These judgments do not shed new light on the question of 
interim relief.

306 Supra note 156.
307 Thus, at I-1147, para. 42 of Brasserie du Pêcheur, cited in note 7, with regard to the rem - 

edy of compensation, dealt with hereafter under II.B.l .4 (ii) and (vi).
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paragraph 20; Atlanta, paragraph 24). This does not preclude, however, that 
national courts may ensure a higher degree of interim protection for individ
uals in the event of national rules breaching Community law (as compared 
with the protection granted by the Community judicature under Articles 185 
and 186 EC), if such a higher degree of interim protection is also granted 
under their legal system in relation to purely national matters.308

1.4. Compensation

(i) Before the Court’s judgment in Francovich309 it was not clear whether 
individuals who had sustained loss as a consequence of the breach of 
Community law by national authorities were entitled, as a matter of Commu
nity law, to obtain compensation before a national court.310 In Francovich, 
the Court dispelled any doubt by holding that ‘the principle of state liability 
for harm caused to individuals by breaches of Community law for which the 
state can be held responsible is inherent in the system of the Treaty’ 
(paragraph 35) and ‘that it is a principle of Community law that the Member 
States are obliged to pay compensation for harm caused to individuals by 
breaches of Community law for which they can be held responsible’ 
(paragraph 36).

Francovich concerned a breach of Community law that consisted of a 
complete failure to transpose a directive into national law within the pre
scribed time period. Since it held that the remedy of compensation was a 
Community remedy and therefore a uniform remedy, it was then up to the 
Court to lay down the conditions under which state liability will give rise to a 
right to reparation. That, the Court said, will depend ‘on the nature of the 
breach of Community law’ (paragraph 38). In the case of a Member State 
failing to transpose a directive in time, such a right to reparation arises if ‘the 
result prescribed by the directive should entail the grant of rights to individu
als, if it is ‘possible to identify the content of those rights on the basis of the 
provisions of the directive’ and if there exists ‘a causal link’ between the 
breach and the loss and damage suffered (paragraph 40). ‘Those conditions 
are sufficient to give rise to a right on the part of individuals to obtain repa
ration, a right founded directly on Community law’ (paragraph 41).311

308 Compare, at 1-1153, para. 66 of Brasserie du Pêcheur, supra note 7.
309 Supra note 18.
310 For an overview of earlier case-law of the ECJ and of (some) national courts, see J. 

Geiger, Der gemeinschaftsrechtliche Grundsatz der Staatshaftung, Nomos Universitdts- 
schriften Recht, Vol. 252 (1997), at 28 etseq. See, e.g., Case 60/75, Russo/AIMA [1979] 
ECR 45, at 56, paras. 7-9 and Case 101/78, Granaria [1979] ECR 623, at 638, para. 14.

311 The Court’s ruling in Francovich was confirmed in a later judgment of 16 December 
1993 in Case C-334/92, Wagner Miret [1993] ECR 1-6911, dealing with the Spanish fail - 
ure to implement the same directive.
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(ii) On 5 March 1996 the Court rendered its judgment in Brasserie du 
Pécheur SA v. Germany and The Queen v. Secretary o f State for Transport 
ex parte: Factortame Ltd. (hereinafter Brasserie 312), a case of crucial impor
tance.

This case answered the question of whether state liability also arises in 
the case of damage suffered by individuals for breaches of Community law 
which are the result of an act or an omission on the part of the national legis
lature. The ECJ had no hesitation in deciding that question in the affirmative, 
ruling that the principle of liability ‘holds good for any case in which a 
Member State breaches Community law, whatever be the organ of the state 
whose act or omission was responsible for the breach’ (paragraph 32).

The Court then went into greater detail on the applicable conditions for 
liability, i.e., in order for the right to reparation of loss or damage to arise. In 
this respect, the Court took an important step by assuming that:

[...] the conditions under which the state may incur liability for damage caused to 
individuals by a breach of Community law cannot, in the absence of particular 
justification, differ from those governing the liability of the Community in like 
circumstances. The protection of the rights which individuals derive from 
Community law cannot vary depending on whether a national authority or a 
Community authority is responsible for the damage (paragraph 42).

On the basis of that finding, the Court acknowledged the need to subject the 
liability of a Member State, particularly when it exercises its legislative 
power, to the same conditions as those laid down in the ECJ’s Article 288 
EC case-law with respect to breaches of Community law committed by 
Community institutions.313 This is an interesting development: F irstly , 
because it guarantees equal treatment of injured parties irrespective, as the 
Court indicates, of who is responsible for the violation of Community law. 
Secondly, because the two Community law systems for non-contractual lia
bility can thus be harmonized and made consistent with one another. As a 
consequence of this, the abundant case-law of the Court of Justice (and of the 
Court of First Instance) with regard to the liability of Community institutions 
under Article 288 EC can now be fully utilized in order to develop the rules 
governing the liability of Member States for breaches of Community law.

Once it had enumerated the three conditions {infra, under (iii)) which ‘are 
necessary and sufficient to found a right in individuals to obtain redress’ 
(paragraph 66), the Court then examined the preconditions for and the extent 
of reparation for the loss and damage caused (paragraphs 76 etseq. and 82 et 
seq. respectively). With regard to the extent, it added that the reparation

312 Cases C-46/93 and C-48/93, supra note 7.
313 Article 288(2), EC: ‘In the Case of non-contractual liability, the Community shall, in 

accordance with the general principles common to the laws of the Member States, make 
good any damage caused by its institutions or by its servants in the performance of their 
duties’.
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‘must be commensurate with the loss or damage sustained so as to ensure the 
effective protection for their rights’ (paragraph 82). In respect of both ele
ments, preconditions for and extent of reparation, the Court referred the 
national courts to their own legal system, adding the proviso that the pre
conditions for reparation, as well as the criteria that are used to determine its 
extent, ‘must not be less favourable than those relating to similar domestic 
claims and must not be such as in practice to make it impossible or exces
sively difficult to obtain reparation’ (paragraph 67 and, in almost identical 
terms, paragraph 83).

(iii) In its Brasserie judgment the ECJ accepted the parallel between its 
case-law on Article 288 EC and its case-law on Francovich liability, primar
ily because it wanted to use, in order to determine the liability of Member 
States, the same standard of reduced liability that is applied in its Article 288 
EC case-law on the liability of the Community legislature for normative acts 
or omissions (the so-called Schöppenstedt test).314 Pursuant thereto, the 
Court basically distinguishes two prototype situations of a breach of 
Community law by either Community or national authorities.315 On the one 
hand, we have a Francovich situation, whereby the Member State concerned 
was under a precise obligation to achieve a particular result.316 On the other 
hand, we have a situation, whereby the Member State has been afforded a 
wide degree of discretion.317 Dealing in Brasserie with the latter situation, 
the Court held that Community law confers a right to reparation where three 
conditions are met: ‘the rule of law infringed must be intended to confer 
rights on individuals; the breach must be sufficiently serious; and there must 
be a direct causal link between the breach of the obligation resting on the 
State and the damage sustained by the injured parties’ (paragraph 51).

More specifically, and in connection with the second condition,318 the 
Court, in keeping with its Schöppenstedt formula, states that a ‘sufficiently 
serious breach’ exists where ‘the Member State or Community institution 
concerned has manifestly and gravely disregarded the limits on its discretion’ 
(paragraph 55), after which it enumerates a long list of elements which can

314 Case 5/71, Schöppenstedt [1971] ECR 975, at 984, para. 11.
315 Compare para. 58 in Brasserie, at 1-1151, with para. 41 in British Telecom (Case C - 

392/93 [1996] ECR 1-1631, at 1-1668) from which it appears that the European Court is 
also prepared, in the event of breaches on the part of Member States, to make its own 
assessment of the seriousness of the breach, instead of leaving that to the national courts, 
when it believes that it has all the necessary information.

316 See, the Court’s judgment in Case C-5/94, Hedley Lomas [1996] ECR 1-2553, where an 
administrative decision taken in breach of Article 29 (ex 34) EC was at issue, by contrast 
with Francovich, which involved a legislative act.

317 Brasserie judgment, at I-1148, paras. 46-7.
318 According to the Court, the first condition is fulfilled when, as in the Case of Brasserie 

and Factortame, a breach of directly effective Treaty provisions, such as Articles 28 (ex 
30) and 43 (ex 52), is involved (at 1-1150, para. 54). The Court leaves the judgment on the 
third condition (presence of a direct causal link) entirely to the discretion of the national 
judge (at 1-1152, para. 65). See, infra.
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be used to make an assessment thereof (paragraph 56). One of these elements 
is the degree of ‘clarity and precision of the rule breached’. In British 
Telecom,319 it was precisely this lack of clarity and precision which allowed 
the Court to decide that the Member State in question, even though it had 
incorrectly interpreted a directive (as was ascertained in the previous part of 
the judgment), had not committed a sufficiently serious breach of Commu
nity law.

There is one further point which the Court mentions with a view to 
assessing the seriousness of a breach in a situation where the public authority 
enjoys a wide degree of discretion. This point is that ‘the obligation to make 
reparation for loss or damage cannot depend on a condition based on any 
concept of fault going beyond that of a sufficiently serious breach of 
Community law’ (paragraph 79). Several of the elements referred to in 
Brasserie (paragraph 56) which are to be used to assess the seriousness of a 
breach do, however, involve some concept of fault in the objective (or even 
subjective) sense of the word, such as the intentional or involuntary character 
of the breach, the presence of an excusable error of law,320 or the degree of 
persistence in maintaining an illegal measure. From the Court’s wording that 
the use of the concept of fault could be ‘tantamount to calling in question the 
right to reparation founded on the Community legal order’ (paragraph 79), it 
can be inferred that, whilst the legal system of a Member State may not 
tighten the criteria for liability in order to make it less easy to establish state 
liability, it may nonetheless create criteria that make it easier to establish 
state liability, for example, by requiring no more than an ‘ordinary’, instead 
of a ‘serious’, breach.

(iv) In its Dillenkofer321 judgment the ECJ reverted to the first form of 
breach, where a Member State breaches a precise obligation, for example, to 
implement a directive in due time. Of such a situation the Court had said, in 
Francovich, that individuals who have suffered damage have a right to repa
ration where ‘the result prescribed by the directive entails the grant of rights 
to individuals, the content of those rights is identifiable on the basis of the 
provisions of the directive and a causal link exists between the breach of the 
state’s obligation and the loss and damage suffered by injured parties’.322 In 
Dillenkofer, the ECJ now made it clear -  referring also to its earlier judgment

319 Supra note 315. See also the Court’s judgment in joined Cases C-283/94, C-291-94 and 
292/94, Denkavit International BV  v. Bundesamt für Finanzen [1996] ECR 1-5063. Fora 
comparison with the British Telecom ruling, see, Steiner, ‘The Limits of State Liability 
for Breach of European Community Law’, 4 European Public Law (1998) 69, at 105-6.

320 It is interesting to note that the Court is prepared here to take excusable error into account 
in order to spare the state liability, whereas excusable error is not accepted as a defence 
with regard to the recovery from the state of illegally charged levies; see, Fantask, cited 
supra note 93.

321 Joined Cases C-178/94, C-179/94, C-188/94, C-189/94 and C-190/94 [1996] ECR 1-4845.
322 Francovich, supra note 18, at 1-5415, para. 40, as cited at 1-4879, para. 22 of Dillenkofer.
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in Hedley Lomas323 -  that when the Member State concerned ‘was not called 
upon to make any legislative choices and had only considerably reduced, or 
even no, discretion, the mere infringement of Community law may be 
sufficient to establish the existence of a sufficiently serious breach’ 
(paragraph 25). That permitted the Court to state that the preconditions laid 
down in Brasserie and those laid down in Francovich for the founding of a 
right to obtain reparation ‘are the same, since the condition that there should 
be a sufficiently serious breach, although not expressly mentioned in 
Francovich, was nevertheless evident from the circumstances of that case’ 
(paragraph 23). These conditions are, as stated in paragraph 65 of Brasserie 
(supra, under (iii)): serious breach of a rule of law that is intended to confer 
rights and the existence of a direct causal link.

Dillenkofer is even more important because of the Court’s effort to clarify 
the ‘conferring rights’ condition. To date, the Court had only said (in para
graph 54 of Brasserie) that this condition is manifestly satisfied in the case of 
a breach of a Treaty provision (such as Article 28 and 43 EC) which, pre
sumably because of its direct effect, gives rise to rights for individuals. In 
Dillenkofer, where the Court again had to deal with a breach consisting of the 
non-implementation of a directive (in this case, the ‘package travel’ Direc
tive),324 it stated, in paragraph 46, that Article 7 of the Directive ‘entails the 
grant to package travellers of rights guaranteeing a refund of money paid 
over and their repatriation in the event of the organizer’s insolvency; the 
content of those rights is sufficiently identifiable’. To reach that conclusion 
the Court referred to the purpose of the protection required by Article 7, 
‘which is to protect consumers against financial risks’ (paragraph 35), 
consumers who, therefore, ‘have the right to be reimbursed or repatriated in 
the event of the insolvency of the organizer’ (paragraph 36). It refers, more
over, to the penultimate recital in the Directive’s preamble, where it is said 
that both the consumer and the industry ‘would benefit if organizers were 
placed under an obligation to provide sufficient evidence of security in the 
event of insolvency’ (paragraph 37). The Court went on to say that ‘the fact 
that the Directive is intended to assure other objectives [the freedom to pro
vide services and free competition] cannot preclude its provisions from also 
having the aim of protecting consumers’ (paragraph 39), and that the ‘lack of 
reference to any rights of consumers to such security’ (paragraph 40) cannot 
preclude that such a right may exist (paragraph 41). Finally, the Court held 
that ‘persons having rights under Article 7 are sufficiently identified as 
consumers, as defined in Article 2 of the Directive’ and that ‘the same holds 
true of the content of those rights’ (paragraph 44).

323 Cited in note 316, at 1-2613, para. 28.
324 Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and 

package tours, OJ 1990 L 158/59. See also Case C-364/96, Verein für Konsumenten - 
information v. Österreichische Kreditversicherungs AG [1998] ECR 1-2949.
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It follows from the foregoing that the ‘conferring rights’ condition is met 
whenever a directive provision adequately, if not explicitly, identifies the 
content of the rights which it confers, as well as the individuals upon whom 
it confers those rights. This will often also imply that the provision of the 
directive is directly effective (at least, as against the state), but this need not 
necessarily be the case, as is demonstrated by Francovich,325 where the 
provision of the directive concerned was held not to have direct effect since 
it did not identify the person who was liable to provide the guarantee, i.e., the 
right concerned (paragraphs 25-6). Another observation to be made is that 
the Court seems to accept in its more recent Eunice Sutton judgment326 (see 
also infra II.B.2.1 (iv)) that the right concerned, in that case the entitlement 
to interest on account of the belated payment of a social security allowance 
governed by Directive 79/7/EEC,327 should not necessarily be identified in 
the Directive itself.328

(v) The ECJ’s case-law on state liability is far from complete, i.e., many 
questions remain to be answered.329 For example, would it not be better to 
replace the serious breach condition with a more flexible criterion, such as 
whether the authority concerned has acted as a reasonably diligent authority 
would have acted?330 Should the ‘conferring rights’ condition also cover (as 
we submit) directives, such as some environmental directives, that are 
designed to protect public health through the laying down of precise and 
detailed obligations?331 Would it not be better were the ECJ to define the

325 Supra note 18.
326 Case C-66/95 [1997] ECR 1-2163, cited in full infra , note 357.
327 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of 

the principle of equal treatment for men and women in matters of social security, OJ 1979 
L 6/24.

328 The right could not be derived, the Court held, from Article 6 of the Directive.
329 See also Steiner’s excellent article, cited supra note 319, at 97 et seq .
330 We have suggested elsewhere that the use of that criterion, in line with the full Article 

288(2) EC case-law of the ECJ (and not only with Schöppenstedt), would provide a gen - 
eral criterion that would allow for differentiation in accordance with the types of breach 
which a public authority may commit, thus, e.g., breaches of duty simpliciter (as in 
Francovich ), breaches resulting from the misinterpretation of Community rules (as in 
British Telecom or Denkavit), and breaches committed in the exercise of (mainly legisla - 
tive) powers involving a wide discretion, for which the sub-criterion of ‘grave and mani - 
fest disregard of the limits of discretion’ can be used. See, in the same sense, Steiner, 
cited supra at 101 et seq . See, further, van Gerven, ‘Taking Article 215 EC Treaty Seri
ously’, in J. Beatson and T. Tridimas (eds), New Directions in European Public Law 
(1998)35 et seq., at 42-3.

331 Thus, e.g., the groundwater Council Directive 80/68/EEC of 17 December 1979, OJ 1980 
L 20/43 which the ECJ acknowledges, in an Article 226 EC procedure, protects the 
Community’s groundwater ‘by laying down specific and detailed provisions requiring the 
Member States to adopt a series of prohibitions, authorization schemes and monitoring 
procedures’ and further states that ‘the purpose of those provisions of the directive is thus 
to create rights and obligations for individuals’ (Case C-131/88, Commission v. Germany 
[1991] 1-825, at 1-867, para. 7; also at 1-878, para. 61). See also A.G. Jacobs’ Opinion in 
Case C-237/90, Commission v. Germany [1992] ECR 1-5973, who recognizes, at 1-6005, 
para. 15, that the drinking water Council Directive 80/778/EEC, OJ 1980 L 229/11 may
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condition of causation in a sufficiently uniform way in order to avoid the 
danger that national courts -  to which the Court has delegated the power to 
define causation so far -  will use it as an instrument to strip the principle of 
state liability of its substance?332 Must compensation given cover the full 
amount of damage, or need it only be adequate? Equally, must compensation 
cover all heads of damage, including non-material damage and damage on 
account of belated payment?333 Are all public authorities liable, regardless of 
their constitutional status (as we believe they are)?334 Or at least those public 
enterprises, which can be held to be and ‘emanation of the state’ by analogy 
with that concept under the direct effect theory?335 Should the principle of 
liability also apply (for the reasons we have set out elsewhere), as a principle 
of Community law, to individuals who have breached obligations directly 
imposed upon them by rules of Community law?336 Should state liability 
also arise, in exceptional circumstances, for ‘licit’ (including legislative) acts 
or omissions?337

create rights for the purposes of state liability. For a thorough examination, see, 
Eilmansberger, supra note 158, at 200 etseq.; Geiger, supra note 310.

332 It is not clear whether the Court in Brasserie intends to give causation some uniformity by 
using the terms ‘direct causal link’ (at 1-1149 and at 1-1152, para. 51 and 65, respectively) 
-  whilst, in Francovich (para. 40) and also in dictum 1 of Dillenkofer, it omits the word 
‘direct’. The word ‘direct’ is included in later case-law, see Case C-319/96, Brinkmann 
Tabakfabriken GmbH v. Skatteministeriet [1998] ECR1-5255, at 1-52819, para. 29.

333 In Brasserie, at 1-1156, para. 82, the Court says that the reparation must be commensurate 
with the loss or damage sustained. That is not synonymous with full reparation. In its later 
judgments in Cases C-94/95 and 95/95, Bonifaci [1997] ECR 1-3969, at 14023, para. 53, 
C-261/95, Palmisani [1997] ECR 1-4025, at 1-4048, para. 35 and C-373/95, Maso [1997] 
ECR 1-4051, at 1-4075, para. 41 (all relating to the implementation by Italy of the same 
directive at issue in Francovich, supra note 18), the Court states that the fact that the 
individuals concerned had not been granted the rights guaranteed by the directive in time 
constitutes loss which must be compensated for. The implementation of Francovich in 
Italy has proved to be difficult in relation to the rights granted by the directive: see, the 
judgment of the Corte di Cassazione of 19 January 1996 (i.e. before Brasserie) 
commented on by Biondi in 21 EL Rev. (1996), at 485 et seq.

334 See, the Court’s judgment in Case C-127/95, Norbrook Laboratories Ltd. v. Ministry o f  
Agriculture, Fisheries and Food [1998] ECR 1-1531, where the refusal to grant a market - 
ing authorization was held by the Court to give rise to liability: at 1-1598, paras. 106-112.

335 In Sutton, supra note 326, an Adjudication Officer, who is the competent authority to 
decide on applications for invalid care allowances, is regarded by the Court to be an 
authority for the purposes of state liability.

336 See, in the affirmative my Opinion in Banks, supra note 16.
337 See Case T-l 84/95, Dorsch Consult Ingenieursgesellschaft mbH v. Council and Commis

sion [1998] ECR 11-667. In some Member States, such compensation may be possible, 
even for claims, on the ground of expropriation, enteignender Eingriff, or of a general 
principle of égalité devant les charges publiques, inasmuch as a specific class of citizens 
suffered exceptional damage. A further ground may be found in the case-law of the 
ECHR relating to Article 1 of Protocol No. 1 safeguarding property rights which includes 
claims; see the Judgment of 20 November 1995 in Pressos Compania Naviera S.A. v. 
Belgium, Series A, No. 332; see also on the question of damages, which was reserved in 
the first judgment, the Judgment of 3 July 1997, Reports o f Judgments and Decisions, 
1997-IV, 1292.
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We have suggested elsewhere that, if the Court wishes to take the refer
ence, in Brasserie, to its Article 288(2) EC case-law seriously, it should -  
where and as much as it can -  draw inspiration from that case-law in order to 
answer (some of) these questions and in order to promote convergence 
between the two Community law systems of liability. Moreover, this means 
that the Court, as it is required to do under Article 288(2) EC, should seek 
out the common principles in the legal systems of the Member States that 
will help it find answers to these questions.338

(vi) As already noted, the Court’s reasoning in Brasserie revolves around 
three major points of law (which do not fully coincide with the subheadings 
in the judgment). First, comes the question as to whether the principle of 
state liability, as laid down in Francovich,339 also applies to acts and omis
sions of the legislature proper (paragraphs 18-36). Under this heading the 
Court deals, in the first instance, with two preliminary points: whether liabil
ity arises in addition to direct effect (paragraphs 18-23) and whether it is for 
the Court itself to decide upon the issue (paragraphs 24-30) and to examine 
and acknowledge thereafter the principle of state liability (paragraphs 31-6). 
Then the Court deals with the second major issue, which entails the identifi
cation of the conditions under which the state may de held to be liable in 
relation to such legislative acts and omissions (paragraphs 37-66 and 75-80). 
In examining that question, the Court begins by emphasizing the need to 
apply the same conditions (‘in the absence of particular justification’, it adds 
in paragraph 42) for both the liability of Community institutions (under 
Article 288(2) EC) and the liability of Member States (under the Francovich 
ruling), and assesses the impact of such a parallel application on the disputes 
to be resolved in Brasserie (paragraphs 37-50). Following that, the Court 
states (in paragraph 51) and discusses (in paragraphs 52-65) the three condi
tions which must be met if liability is to arise,340 adding that these conditions 
are ‘necessary and sufficient to found a right in individuals to obtain redress’ 
(paragraph 66). Further on, the Court clarifies its position on the existence of 
fault as a conditio sine qua non for the establishment of liability (paragraphs 
75-80). Turning to the third major question, the Court addresses the issue of 
the content (paragraphs 67-73) and the extent (paragraphs 81-90) of the 
remedy of compensation. In this regard, the Court’s reasoning demonstrates a 
certain degree of ambiguity in that it deals with the content of the remedy 
under the heading of ‘conditions for liability to arise’, whilst it deals with the

338 See, further my article ‘Taking Article 215 EC Treaty Seriously’, cited supra in note 330. 
See now the ECJ judgment of 4 July 2000, Case C-252/98P, Laboratoires pharma - 
ceutiqus Bergaderm SA v. J.-J. Goupil, nyr, paras. 33-44, where the Court uses the 
Francovich case-law to flesh out the Ait. 288 EC liability of Community institutions.

339 Supra note 18.
340 These conditions are, as mentioned above: serious breach (of a rule) intended to confer 

rights on individuals and direct causal link between the breach and ‘the damage sustained 
by the injured parties’ (at 1-1149, para. 51).
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true extent of the remedy under a special heading. This, in my view, is 
because the Court does not include amongst the preconditions for the exis
tence of liability the condition that the injured party must have sustained 
actual loss or damage, even though this is -  as far as I am aware -  an essen
tial condition under all legal and tort liability systems, including the 
Community legal system referred to in Article 288 EC.341

The foregoing might give the impression that the Court, notwithstanding 
the aforementioned ambiguity, distinguishes, on the one hand, the principle 
of liability and the preconditions for the existence of liability and, thus, for 
the existence of a right to reparation, from, on the other, the content and the 
extent of the remedy by virtue of which the right to reparation can be 
enforced before the (national) courts. Unfortunately, where one might have 
expected the Court to include factual injury (by analogy with its case-law on 
Article 288(2) EC) within the three preconditions for state liability, it 
chooses not to do that.342 Nor, as one might again be entitled to expect, does 
it attempt to define, in a uniform manner, all of these preconditions 
(including injury) for the existence of a Community right to reparation. The 
Court leaves the difficult concept of causation to the national courts to deal 
with (paragraph 65), even though it could have drawn some inspiration from 
its own Article 288(2) EC case-law, and further chooses to deal with the 
notion of injury under the rules on the content and the extent of the remedy 
of compensation. In Brasserie (and Dillenkofer), the Court only makes a 
serious an effort to define the conditions of ‘serious breach’ and of ‘a rule 
conferring rights’ in a uniform manner.

With regard to the content and extent of the remedy of compensation, the 
Court repeats for both content and extent (in paragraphs 67 and 83) its 
‘magic’ formula requiring the national rules on which both are founded to 
treat Community and domestic claims in a like manner and to refrain form 
making the receipt of reparation impossible or excessively difficult -  
although it does add that, with regard to the extent of compensation, repara
tion must be commensurate with the loss or damage sustained (paragraph 
82). I would assume that the Court, in making these statements, had in mind 
all of the matters to which it refers in paragraphs 42 and 43 of its Francovich 
judgment:343 competent courts, procedural rules for legal procedures and 
substantive and procedural conditions for reparation of loss and damage.

341 For an earlier example, see, Case 4/69, Liitticke v. Commission [1971] ECR 325, at 337, 
para. 10, where the actual existence of damage is cited as a condition along with illegal 
conduct and causal link. See, further, Toth, ‘The Concepts of Damage and Causality as 
Elements of Non-contractual Liability’, in T. Heukels and A. McDonnell (eds), The 
Action for Damages in Community Law (1997) 179 etseq.

342 At least not explicitly: from the way in which the causal link condition is formulated, i.e., 
as a link between breach and damage (see supra note 339), it is obvious that the existence 
of damage is also a condition sine qua non for the right to reparation to arise.
Supra note 18.343
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2. Specific Remedies in Certain Areas

2.1. In the Area of Equal Treatment for Men and for Women
(i) From the outset, the issue of legal protection has received ample attention 
in the area of equal protection for men and for women. The judgments of the 
Court in von Colson344 and Marshall 7,345 both relating to the 1976 Equal 
Treatment Directive,346 have become landmark decisions for the doctrines of 
directive conform interpretation of national laws and the vertical direct effect 
of directives, respectively. Article 6 of that directive states: ‘Member States 
shall introduce into their national legal systems such measures as are 
necessary to enable all persons who consider themselves wronged by failure 
to apply to them the principle of equal treatment within the meaning of 
Articles 3, 4 and 5 to pursue their claims by judicial process after possible 
recourse to other competent authorities’. In von Colson, the Court held that 
Article not to ‘include any unconditional and sufficiently precise obligation 
as regards sanctions for discrimination’,347 thus leaving it to the Member 
States to choose a specific ‘sanction’348 (which should not necessarily be the 
obligation to appoint the woman discriminated against to the post solicited 
for). The Court added, however, that it is for the national court to interpret its 
national law in conformity with the requirement of Article 6 of the Directive 
(cf. supra, I.A.2.(i)), which meant in this specific case that the national 
authorities had to provide an adequate sanction and not merely a symbolic 
one. In Dekker,349 also relating to the interpretation of the same Article 6 of 
Directive 76/207/EEC, the far-reaching effect of that ruling for national tort 
rules came to light (supra, at I.B.l.(iv)).

(ii) In Marshall I, the Court held that Article 5 of the Directive, applying 
the principle of equal treatment to working conditions, including dismissal, 
was sufficiently precise and unconditional to have direct effect. The Court 
recognized that such direct effect could be relied upon against a state acting 
as employer, that is, in a ‘private’ capacity (see also supra, I.A.l.(iv)). In 
Marshall II, 350 the Court went one step further in that it implemented its 
opinion on the absence of the direct effect of Article 6 (cf. supra, under (i)).

344 Supra note 96. See also the judgment of the same date in Case 79/83, Dorit Harz v. 
Deutsche Tradax GmbH [1984] ECR 1921.

345 Supra note 41.
346 Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle 

of equal treatment for men and women as regards access to employment, vocational train - 
ing and promotion, and working conditions (OJ 1976 L 39/40).

347 At 1909, para. 27. It is interesting to note that the word ‘sanction’ used herein is not 
repeated in later judgments, such as Marshall I  and H {infra) where the word ‘measure’ is 
used.

348 On the use of the term ‘sanction’, see supra notes 111 and 126.
349 See supra note 128. see also the ECJ’s judgment referred to hereinafter in Draehmpaehl, 

supra note 129, at 1-2219, paras. 16-22.
350 Cited supra note 18, at 1-4410, para. 35.
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It held that ‘the combined provisions of Article 6 and Article 5 of the Direc
tive give rise on the part of a person who has been injured as a result of dis
criminating dismissal, to rights which that person must be able to rely upon 
[...] as against the state’. In this case the UK had opted for financial compen
sation as a ‘sanction’ (instead of opting for the reinstatement of the victim of 
discrimination), but had set limits upon the amount of compensation which 
could be awarded. The ECJ stated that, when financial compensation is the 
measure adopted by the Member States, it must be adequate, in that it must 
enable the loss and damage actually sustained as a result of the discrimina
tory dismissal to be made good in full. It follows from this interpretation that 
the fixing of an upper limit to the compensation is inconsistent with Article 6 
of the Directive. It also follows therefrom that the award of interest must be 
regarded as an essential component of compensation for the purposes of 
achieving equality of treatment.351

(iii) In its recent judgment in Draehmpaehl,352 a German measure setting 
certain limits upon the financial compensation, which had been chosen by the 
Member State as a measure to redress discriminatory treatment in breach of 
Article 2 and 3 of Directive 76/207/EC, was at issue. That compensation 
was, indeed, restricted by law to three months’ salary for the case of an 
employee who had not been hired as a result of discrimination. Having 
recalled the principles of von Colson (but not Marshall II, which related to a 
dismissal), the Court distinguished the situation whereby an employee who 
has been discriminated against in the vacancy notice is not hired since other, 
more qualified candidates have applied from the situation whereby the 
employee would have been hired in the absence of discrimination. In both 
situations, the Court said, referring to von Colson, that the ‘reparation’ must 
be adequate in relation to the injury sustained and, moreover, not be less 
favourable than in the case of similar infringements of national civil and 
labour law provisions.353 The distinction between both situations is, of 
course, significant where it comes to the assessment of the financial compen
sation to be awarded. In the first situation, the fact that the applicant’s candi
dature has not been considered leads only to that degree of injury which 
corresponds to the failure to consider the applicant,354 whilst, in the second 
situation, the injury is far more significant since the discrimination results in 
the candidate not being hired. In the first situation, national legislation is only 
inconsistent with the Directive if, in setting the three-month-salary limit, it 
treats situations governed by Community law less favourably than similar 
situations governed by national law,355 whereas, in the second situation, the

351 At 1-4408, paras. 26, 30 and 31.
352 Supra note 129.
353 At 1-2222, paras. 27-8.
354 At 1-2223, paras. 34-6.
355 At 1-2224, para. 37.
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limit is inconsistent with the Directive unless the same limit is applicable to 
infringements of domestic law of a similar nature and importance.

The judgment cannot be entirely approved of in so far as it does not 
explain why, in the second situation, the financial compensation may not be 
regarded as being inadequate -  regardless of the manner in which similar 
national claims are treated -  when it does not, in the words of Marshall II, 
‘enable the loss and damage actually sustained as a result of the discrimina
tory [non-engagement] to be made good in full’. In Marshall II, the brack
eted term is ‘dismissal’, and this difference may explain why the Court, in 
Draehmpaehl, is more cautious than in Marshall I I : it is far easier to assess 
the injury sustained in the case of dismissal than in the case of non-hiring (as 
if that were an important consideration, in order to justify a deviation from 
the principle of full compensation).356

(iv) The judgment in Marshall II was cited in another recent judgment, 
rendered on 22 April 1997, in Eunice Sutton?51 This judgment concerned 
the interpretation of Article 6 of Directive 79/7/EEC,358 the provisions of 
which are almost literally the same as those of Article 6 of Directive 
76/207/EEC quoted above (under (i)). The preliminary question submitted to 
the Court related to the issue of interest due on social security arrears which 
had not been paid to Ms. Sutton, in breach of the relevant provisions of 
Directive 79/7/EEC. Ms. Sutton requested the payment of interest on these 
arrears, by analogy to the decision of the Court in Marshall II  on the reach of 
Article 6 of Directive 76/207. The Court in Sutton did not accept such an 
analogy, since the amounts payable by way of social security benefits do not 
constitute reparation for loss or damage sustained, so that, accordingly, the 
payment of interest on arrears on such benefits cannot be regarded as an 
essential component of the right to the benefits concerned.359 The Court 
added, however, in reply to another preliminary question, that the recovery of 
interest is possible on the basis of the principle of state liability, if the condi
tions for such liability are fulfilled, which is a matter to be examined by the 
national court.360 It thus seems that full compensation is the object only in 
the case of reparation for loss or damage.

(v) It is important to note, in the context of this contribution, that Article 
6 of Directive 76/207/EEC (quoted above, under (i)) clearly regards the 
‘measures (which) are necessary to protect all persons who consider them
selves wronged’ not as ‘sanctions’ but as remedies to be made available by

356 Compare Drijber and Prêchai, ‘Gelijke behandeling van mannen en vrouwen in horizon - 
taal perspectief, SEW  (1997) 122 et seq., at 155-6 (written after the Opinion of A.G. 
Léger but before the judgment in Draehmpaehl).

357 Case C-66/95, The Queen v. Secretary o f State for Social Security ex parte: Eunice Sutton 
[1997] ECR 1-2163 (cf. also supra note 326).

358 Supra note 327.
359 At 1-2188, paras. 24-5.
360 At 1-2190, paras. 31-4.
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national law in order to enable such persons to pursue their claims through 
the judicial process’.361

2.2. Public Procurement

‘Public procurement is one of the few areas of European Community law 
where there is specific Community legislation on the remedies available to 
affected parties in national courts’.362 To date, there are two separate 
Remedies Directives: on the one hand, Directive 89/665/EEC,363 which 
deals with remedies in award procedures covered by the three public sector 
directives,364 and, on the other hand, Directive 92/13/EEC,365 which deals 
with remedies in award procedures covered by the Utilities Directive 
93/38/EEC.366 Only the Remedies Directive 89/665/EEC is briefly consid
ered here.367 Its provisions apply to award procedures within the scope of the 
public sector directives whenever review is sought in relation to an 
infringement of Community law (as laid down in the directives or elsewhere, 
for example in Treaty provisions) in the field of public procurement, or of 
national rules implementing Community law (Article 1(1).368 They do not

361 See also supra notes 111, 126 and 347.
362 Thus, Arrowsmith, ‘Public Procurement: Example of a Developed Field of National 

Remedies Established by Community Law’, in H.-W. Micklitz and N. Reich (eds), Public 
Interest Litigation before European Courts (1996) 125. See, for earlier publications on 
prior legislation in conjunction with relief under the EC Treaty provisions: van Gerven 
and Gilliams, ‘Application in the Member States of the Directives on Public Procurement: 
General Report’, 14th FIDE Congress (1990-1) 335-96. In the same publication there are 
national reports from various Member States and from the Community. See also with 
special regard to the English law on remedies, Weatherill, ‘National Remedies and Equal 
Access to Public Procurement’, 10 YEL (1990) 243-90.

363 OJ 1989 L 395/33.
364 These are, now, Directive 93/36/EEC, OJ 1993 L 199/1 on supply contracts; Directive 

93/37/EEC, OJ 1993 L 199/54 on works contracts and Directive 92/50/EEC, OJ 1992 L 
209/1 on public services contracts.

365 OJ 1992 L 76/14.
366 OJ 1993 L 199/84 which covers contracts awarded in the utilities sectors of water trans

port, energy and telecommunications.
367 The Remedies Directive 92/13/EEC deals with a more difficult subject than the one in 

Directive 89/665 as it relates to a sector in which private firms are frequently in charge. 
That implies considerable legal difficulties arising from the diverse constitutional tradi - 
tions of the Member States in applying a regime to private firms analogous to that chosen 
for public bodies. See, Weatherill, supra note 362, at 282. As a consequence Directive 
92/13/EEC provides for more flexible rules.

368 Cfi, judgment in Case C-44/96, Mannesmann Anlagenbau Austria AG a.o. v. Strohal 
Rotationsdruck GesmbH [1998] ECR 1-73, at 1-120, para. 47. See also and foremost the 
judgment in Case C-54/96, Dorsch Consult, already referred to supra note 105, in which 
it was held that, by virtue of the requirement that domestic law must be interpreted in 
conformity with directives, in this case Directive 92/50/EEC on public services contracts, 
national courts may be required to allow individuals to bring an appeal in relation to the 
award of such contracts, in the event of failure to transpose the directive, on the basis of 
national provisions and before the same national bodies established to hear appeals 
concerning the award of public supply and public works contracts.
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cover breaches of Community rules, mainly Treaty provisions, which occur 
in award procedures not covered by the directives, nor do they cover 
breaches of purely domestic procurement rules. This may result, in any one 
Member State, in three separate remedies regimes, ‘a confusing and need
lessly complex situation’.369

Article 1(1), provides that Member States shall ensure that ‘decisions 
taken by the contracting authorities may be reviewed effectively and, in 
particular, as rapidly as possible’. The speediness requirement is a crucial 
aspect of the principle that remedies intending to redress the consequences of 
the unlawful act must be effective, and must, in particular, prevent the award 
of the contract, so that work may already be begun and even completed. It 
would appear that some Member States have not adequately complied with 
this requirement for rapid relief.370 Even the fact that interim measures may 
be obtained to suspend the award may not be adequate in those states where 
it is impossible to contest the contract itself once it has been concluded.371

According to Article 1(2), ‘Member States shall ensure that there is no 
discrimination between undertakings claiming injury in the context of a pro
cedure for the award of a contract as a result of the distinction made by this 
Directive between the national rules implementing Community law and other 
national rules’. This implies that the remedies under the Directive must be 
available, to, for example, domestic contractors, when those remedies are 
more favourable than the ones available under domestic law. On the other 
hand, when ‘purely’ national remedies are more favourable than the national 
remedies implementing the Community procurement rules, the former must 
be applied in that Member State because of the general Community law 
principle o f ‘non-discrimination’.372 With regard to legal standing, Article 
1(3), provides that review procedures must be made available, ‘at [the very] 
least to any person having or having had an interest in obtaining a particular 
public supply or public works contract, and who has been or risks being 
harmed by an [alleged] infringement’.373

Article 2(1), requires that certain specific forms of relief be made avail
able to all review bodies, to wit: interim measures, the power to set aside 
decisions taken unlawfully, and damages. As regards interim measures, Arti
cle 2(4) provides that ‘Member States may provide that when considering 
whether to order interim measures the body responsible may take into 
account the probable consequences of the measures for all interests likely to

369 Ajrowsmith, supra note 361, at 129, who points out that, conversely, some countries like 
Sweden and France have therefore chosen to enact a comprehensive system of remedies 
to cover all awards of contracts, not only ‘European’ contracts.

370 Ibid., at 133, where an overview of national laws is found.
371 Ibid., at 136.
372 I b i d at 137.
373 See, further, ibid., at 142.
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be harmed, as well as the public interest, and may decide not to grant such 
measures where their negative consequences could exceed their benefits’. An 
important limitation on the availability of relief is, however, contained in 
paragraph 6, which provides, in respect of all forms of relief mentioned in 
paragraph 1, that the ‘effects of the powers referred to in paragraph 1 on a 
contract concluded subsequent to its award shall be determined by national 
law’. Furthermore, ‘a Member State may provide that, after the conclusion of 
a contract following its award, the powers of the competent body [...] shall be 
limited to awarding damages to any person harmed by an infringement’ 
(which means that no interim relief may be given). Since the Remedies 
Directive was adopted in 1989, that is, before the ECJ’s judgment in 
Francovich, 374 it will be necessary to flesh out the remedy of damages pro
vided in the Directive in light of the Court’s case-law on extra-contractual 
liability375 (discussed supra, II.B.1.4). This fleshing-out relates to questions 
of culpability, or, somewhat better phrased, the existence of a ‘serious 
breach’, and to questions on the scope and extent of compensation.376 At the 
end of the day, the Directive may have helped to increase the awareness 
amongst affected persons of their legal rights, but it may also have further 
obscured the legal situation, by imposing restrictions on the remedies pro
vided for, now that the general case-law of the ECJ on remedies has evolved 
so rapidly.377

2.3. Consumer and Environmental Protection

(i) There is little room here to deal with the many consumer law directives 
which aim, in a specific area, to lay down harmonized rules for consumer 
protection.378 It may suffice to recall that some of these directives contain a 
provision on remedies, one of which, contained in Article 7 of Council

374 Supra note 18.
375 The express provisions of Directive 89/665/EEC, as recalled by the ECJ in Case C- 

433/93, Commission v. Germany [1995] ECR 1-2303, are not a condition for the creation 
of individual rights stemming from a directive: they merely reinforce these rights (at I- 
2318, para. 23).

376 Arrowsmith, supra note 362, at 147-50. As for compensation, it should be noted that Arti
cle 7(2) of the Remedies Directive 92/13/EEC lessens the plaintiffs burden of proof in 
that he must only show, in order to recover the expences for participating in the award 
procedure, that he would have had a real chance to obtain the award if Community law 
had not been breached.

377 See further, ibid., at 154-6.
378 For an enumeration of the main directives and a discussion of European consumer law in 

general, see, Joustra, ‘Consumer Law’, in A. Hartkamp et al. (ed.), Towards a European 
Civil Code (2nd revised and expanded edition, 1998) 133 etseq., at 139. For an overview 
of the limited access which consumers have to Community or domestic courts, see, 
Christianos, ‘Contentieux d ’intérêt Public devant les Juridictions Communautaires et 
Protection des Consommateurs’, and Adamantopoulos, ‘Access to Justice in the European 
Courts for Consumers’, both in H.-W. Micklitz and N. Reich (eds), Public Interest Litiga
tion before European Courts (1996) 343 etseq. and 359 etseq., respectively.
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Directive 93/13/EEC on unfair terms in consumer contracts,379 is quoted here 
as an example:

(1) Member States shall ensure that, in the interests o f  consumers and o f  competi
tors, adequate and effective means exist to prevent the continued use o f  unfair 
terms in contracts concluded with consumers by sellers or suppliers.
(2) The means referred to in paragraph 1 shall include provisions whereby persons 
or organisations, having a legitimate interest under national law in protecting 
consumers, m ay take action according to the national law concerned before the 
courts or before competent administrative bodies for a decision as to whether 
contractual terms drawn up for general use are unfair, so that they can apply ap
propriate and effective means to prevent the continued use o f such terms.
(3) With due regard for national laws, the legal remedies referred to in paragraph 
2 may be directed separately or jointly  against a number o f sellers or suppliers 
from the same economic sector or their associations which use or recommend the 
use o f  the same general contractual terms or similar terms.

The clause is special in that it provides remedies to prevent the continued use 
of unfair terms in separate contracts (paragraph 1), as well as in contractual 
terms drawn up for general use (paragraphs 2 and 3). It requires the Member 
States to grant a right of action before a court or an administrative body to 
organizations having a legitimate interest under national law in the protection 
of consumers.380

A more recent example of such a remedies clause is found in Article 11 of 
European Parliament and Council Directive 97/7/EC of 20 May 1997 on the 
protection of consumers in respect of distance contracts.381 It reads:

Judicial or administrative redress
1. Member States shall ensure that adequate and effective means exist to ensure 
compliance with this Directive in the interests o f  consumers.
2. The means referred to in paragraph 1 shall include provisions whereby one or 
more o f the following bodies, as determ ined by national law, m ay take action 
under national law before the courts or before the competent administrative bodies 
to ensure that the national provisions for the implementation o f this Directive are 
applied:

(a) public bodies or their representatives;
(b) consum er organisations having a legitim ate interest in protecting 
consumers;
(c) professional organisations having a legitimate interest in acting.

3. (a) M ember States may stipulate that the burden o f proof concerning the 
existence o f prior information, written confirmation, compliance with tim e
limits or consumer consent can be placed on the supplier.
(b) M ember States shall take the measures needed to ensure that suppliers 
and operators o f means o f communication, where they are able to do so,

379 Directive of 5 April 1993, OJ 1993 L 95/29.
380 See also Article 4(1), of Directive 84/450, EEC of 10 September 1984 concerning mis - 

leading advertising, OJ 1984 L  250/17.
381 OJ 1997 L 144/19.
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cease practices which do not comply with measures adopted pursuant to this 
Directive.

4. Member States may provide for voluntary supervision by self-regulatory bodies 
of compliance with the provisions of this Directive and recourse to such bodies 
for the settlement of disputes to be added to the means which Member States must 
provide to ensure compliance with the provisions of this Directive.

Under this Directive, a Member State is not required to provide (judicial or 
administrative) redress to be instituted at the initiative of consumer or profes
sional organizations; it may choose to assign that role to public bodies alone 
(paragraph 2).382 On the other hand, the Article is innovative in that it 
contains provisions on the burden of proof (paragraph 3(a)) and provides for 
the possibility of additional monitoring through self-regulatory bodies 
(paragraph 4).

On 19 May 1998 a Parliament and Council Directive on injunctions for 
the protection of consumers’ interest383 was adopted. This Directive is 
designed to facilitate access to justice for EU consumers, through their repre
sentatives (consumer associations or other qualified entities), giving them 
recourse to the judicial authorities of the Member States, in order to put an 
end to, or prohibit, practices which are contrary to Community law and 
which are detrimental to the collective interests of EU consumers. The Direc - 
tive will help to foster the mutual recognition of entities that are qualified to 
take action via the competent courts or administrative authorities in the 
Member State where the unlawful practice originates, thereby facilitating the 
cross-border settlement of disputes and smoothing the operation of the inter
nal market. The Member States have a maximum of 30 months, from the date 
of entry into force of the Directive, for its incorporation into national law 
(Article 8(1)).

(ii) There is less to say concerning judicial remedies in the area of envi
ronmental protection. To date, efforts to get a general ‘Access to Justice’ 
directive approved have not succeeded.384 This means that claimants must 
look to the general remedies provided for in the case-law of the Community 
courts for relief.385

382 Case C-82/96, pending before the ECJ in the Case UK v. Consumer’s Association and 
Which Limited.

383 OJ 1998 L. See also Reich, ‘L’Action Collective Transffontiere en Droit Allemand et en 
Droit Communautaire’, in B. Stauder (ed.), Les Actions Collectives Transfrontieres des 
Organisations de Consommateurs (1997) 157 etseq.

384 See J. Jans, European Environmental Law, European Monographs, Vol. 12 (1995), at 
150, where questions of enforcement and legal protection are discussed at 143 et seq. and 
151 etseq.

385 See for example, the Kraaijeveld judgment discussed supra I.A. 1 .(vi) and II.B. 1.1 .(ii), and 
infra II.B.3.2.(i). For a general overview, mainly in respect of legal standing before the 
ECJ and CFI, but also before national courts under Francovich, see, Betlem, ‘“Being 
Directly and Individually Concerned”: the Schutznorm Doctrine and Francovich Liabili - 
ty’, in H.-W. Micklitz and N. Reich (eds), Public Interest Litigation before European 
Courts (1996) 319 etseq. See also Schikof, ‘Access to (Environmental) Information’, 4
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3. Procedural Rules in the Broad Sense (Including Remedial Rules)

3.1. General
(i) Procedural rules constitute an ill-defined category of legal rules. In the 
broad sense of the words they encompasses rules: (i) governing the organiza
tion of the judicial system and the attribution of competence to the various 
courts and tribunals (a subject which will not be dealt with here386); (ii) the 
rules governing actions of law (or remedies) intended to safeguard, before 
courts of law, the rights which individuals and legal entities possess, includ
ing rules concerning the locus standi of such individuals and legal entities; 
and (iii), the rules governing the procedures before such courts of law, 
according to which the actions of law are put into operation. The distinction 
thus made is far from certain and cannot easily be made in concreto, particu
larly since it must be combined with the distinction, implied in (ii), made 
between rights and remedies, and, as far as periods of limitation, or foreclo
sure, are concerned, with differences which may exist between the adminis
trative and the judicial stages of enforcement.

(ii) The distinction between rights and actions of law (or remedies) seems 
to be omnipresent in the Court’s case-law, as is demonstrated, by way of 
example, in the Court’s judgment in Peterbroeck, 387 where the Court uses 
the well-established expression: ‘actions for safeguarding rights which indi
viduals derive from the direct effect of Community law’. The Court applies 
the distinction -  for example, in Emmott388 -  where the Court said, in 
connection with the right of a woman not to be discriminated against in mat
ters of social security (Directive 79/7/EEC), that it is not inconsistent with 
Community law for a Member State to lay down reasonable time-limits, 
which, if unobserved, bar proceedings by actions at law. Or, even more 
explicitly, in Alonso-Perez,389 where the Court, in connection with the right 
to obtain family allowances (Regulation 1408/71, as amended), distinguished 
between ‘the availability of entitlement to family benefits’, which can not be 
restricted retroactively, and ‘applications for family allowances’, which can 
be restricted retroactively through the imposition of a time-limit of six 
months (paragraphs 22 and 23).

Maastricht Journal o f European and Comparative Law (1997) 386, note on Case T- 
105/95, WWF UK (World Wide Fund for Nature) v. Commission [1997] ECR 11-315.

386 It is for the Member State’s legal order to designate the domestic court which has compe - 
tence to decide disputes involving individual rights derived from Community law, pro - 
vided they ensure that those rights are effectively protected; see Bozzetti, supra note 241, 
at 2317, para. 17.

387 Supra note 203, at 1-4620, para. 12.
388 Case C-208/90, Emmott v. Minister fo r Social Welfare [1991] ECR 1-4269, at 1-4298, 

paras. 16-17, referring to its earlier judgment in Case 286/85, McDermott and Cotter v. 
Minister for Social Welfare and Attorney General [1987] ECR 1453.

389 Case C-394/93, Gabriel Alonso-Perez v. Bundesanstalt fur Arbeit [1995] ECR 1-4114, at 
1-4121.
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(iii) With regard to restrictions on the enforcement of rights in the judicial 
stage of enforcement, i.e., through judicial actions at law, it seems to be 
appropriate to make a further distinction between the total elimination of 
access to a court, ratione materiae or ratione personae, and the limitation of 
access. The elimination of access to a court, ratione materiae, may be the key 
to understanding the Court’s judgments in Peterbroeck390 and in Van 
Schijndel}9  ̂ In Peterbroeck, a Belgian rule of law was at stake which 
required a litigant to raise any new plea based on Community law before a 
court of appeal within a period of 60 days (‘not objectionable per se' \ para
graph 16). The rule was held to be inconsistent with Community law. In 
order to reach that conclusion, the ECJ took into account the fact that, with 
regard to the tax litigation concerned, the court of appeal was the only court 
allowed to raise a preliminary question on the basis of Article 234 EC 
(paragraph 17) and that it was not in a position (nor any other national court 
in subsequent proceedings: paragraph 19) to examine, of its own motion, the 
compatibility of a measure of domestic law with Community law. That situa
tion was due to the premature expiry of the limitation period of 60 days 
(paragraph 18) for which no justification was to be found in principles such 
as legal certainty or proper conduct of procedure (paragraph 20). The inabil
ity of the appeal court to examine the domestic rule of its own motion and, if 
necessary, to raise a preliminary question in the course of its considerations 
amounted, so to speak, to an irremediable lack of judicial review and to the 
elimination of the procedure laid down in Article 234 EC (paragraph 13).

In Van Schijndel, decided the same date, the ECJ reserved a different 
treatment for a Dutch rule of law which prevented a domestic supreme court, 
in that case the Hoge Raad, to apply, of its own motion, binding Community 
rules. The ratio legis of the rule was that courts were not allowed to go 
beyond the ambit of the dispute defined by the parties and were required to 
base their decision on the facts put before them by the parties. That limita
tion, the Court held, ‘is justified by the principle that, in a civil suit, it is for 
the parties to take the initiative, the court being able to act of its own motion 
only in exceptional cases where the public interest requires its intervention’. 
That principle ‘safeguards the rights of the defence; and it ensures proper 
conduct of proceedings by, in particular, protecting them from the delays 
inherent in examination of new pleas’ (paragraph 21).

It has been alleged that the ECJ took a ‘purposive approach’ in these 
judgments -  even though it refers in both judgments to the ‘classic’ formula 
that it is for the domestic legal system to lay down ‘procedural rules’, subject 
only to the (non-discrimination) requirement that they treat Community and 
similar domestic claims in a like manner and the (minimal effectiveness)

390 Supra note 203.
391 Ibid.
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requirement that they not render the exercise of Community rights virtually 
impossible or excessively difficult.392 This ‘purposive approach’ would 
imply that, from now on, ‘a national court is required to consider the role of a 
particular procedural rule before the various national instances and to decide 
whether it is justified in light of general principles such as legal certainty and 
the proper conduct of procedure’.393 It is, indeed, correct that the ECJ rules, 
in both judgments, that the procedural rule under investigation ‘must be 
analysed by reference to the role of that provision in the procedure, its 
progress and its special features, viewed as a whole, before the various 
national instances’ (paragraph 14, Peterbroeck] paragraph 19, Van Schijndel). 
Seen in the light of the decisive importance that the Court attached to the 
argument, put forward in both judgments, ‘that a rule of national law which 
prevents the procedure laid down in Article 177 of the Treaty from being 
followed must be set aside’ (paragraph 13, Peterbroeck] paragraph 18, Van 
Schijndel),394 this formula may be understood to refer to a form of propor
tionality rule: where, as in Peterbroeck, access to such a crucial course of 
action as the Article 234 EC procedure has been, in effect, excluded by the 
domestic procedural rule in question, whatever its merits in the national legal 
order, it will not pass the proportionality test. A different situation prevailed 
in Van Schijndel where access to the Article 234 EC procedure was restricted 
in a manner which was not disproportionate to the importance of the domes
tic procedural rule involved.395

3.2. Locus Standi
(i) Locus standi (or active legitimation to sue) before national courts is a mat
ter to be decided by internal law. However, if the domestic law does not 
allow private parties to introduce an action for safeguarding the rights which 
Community law confers upon them, the provision of domestic law must be 
set aside since this makes it impossible for the holder of the right to exercise 
the right (elimination of access to a court ratione personae). In Verholen,396 
the Court thus held that an individual (a husband) who suffers harmful 
consequences as a result of the discriminatory treatment against another indi
vidual (his wife) must be able to rely on the Community law provisions 
concerned (Directive 79/7/EEC) if the wife falls within the Directive’s per-

392 Hoskins, ‘Tilting the Balance: Supremacy and National Procedural Rules’, 21 EL Rev. 
(1996) 365 et seq.

393 Ibid., at 375.
394 With reference, in both cases, to Case 166/73, Rheinmühlen v. Einfuhr- und Vorratsstelle 

fur Getreide und Futtermittel [1974] ECR 33, at 38, paras. 2 and 3.
395 See also infra note 455.
396 Cases C-87/90, C-88/90 and C-89/90 A. Verholen a.o. v. Sociale Verzekeringsbank [1991] 

ECR 1-3757 confirmed in Case C-343/92, Roles [1994] ECR 1-571.
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sonal scope of application.397 This means that ‘indirect victims’ of an 
infringement must also be allowed locus standi.398

The far-reaching impact, which the doctrine of direct effect has had upon 
the issue of an individual’s locus standi before a national court, is readily 
demonstrated by the Court’s judgment in Kraaijeveld, 399 relating to the 
interpretation of Council Directive 85/337/EEC of 27 June 1985 on the 
assessment of the effects of certain public and private projects on the envi
ronment.400 As noted earlier (supra, II.B. 1.1 (ii)), the Court decided in that 
judgment (with a reference to Van Schijndet) that a national court must even 
be prepared to raise, of its own motion, pleas concerning non-compliance 
with an obligation, laid down in that Directive, to carry out EIAs under 
specific circumstances. On that occasion the Court held that:

As regards the right of an individual to invoke a directive and of the national court 
to take it into consideration, the Court has already held that it would be incompat
ible with the binding effect attributed to a directive by Article 189 to exclude, in 
principle, the possibility that the obligation which it imposes may be invoked by 
those concerned. In particular, where the Community authorities have, by direc
tive, imposed on Member States the obligation to pursue a particular course of 
conduct, the useful effect of such an act would be weakened if individuals were 
prevented from relying on it before their national courts, and if the latter were 
prevented from taking it into consideration as an element of Community law in 
order to rule whether the national legislature, in exercising the choice open to it as 
to the form and methods for implementation, has kept within the limits of its dis
cretion set out in the directive (Verbond van Nederlandse Ondernemingen, para
graphs 22 to 24).401

The inference to be drawn from this finding is ‘that Community law require
ments may influence national standing rules and that, in the ultimate analysis 
the persons concerned should, under certain circumstances, be given locus 
standi, even in situations where they have no standing under national law, if 
this is necessary for safeguarding effective judicial protection’.402 It remains 
an open question whether the case-law mentioned above, especially the 
Kraaijeveld judgment, amounts to an acknowledgement of the legal standing

397 See, further, Drijber and Prechal, supra note 355, at 146.
398 See, further Oliver, ‘State Liability in Damages following Factortame III: A Remedy seen 

in Context’, in J. Beatson and T. Tridimas (eds), New Directions in European Public Law 
(1998) 49, at 54 et seq. (who refer to the Heiderijk judgment which is the same as the 
Verholen judgment referred to above).

399 Supra note 65.
400 OJ 1985 L I 75/40.
401 Kraaijeveld, at 1-5452, para. 56 (see also supra note 215, where other paras, are quoted in 

the text). The judgment referred to in the quotation above is Case 51/76 [1977] ECR 113.
402 See Prechal, supra note 48, at 166. Obviously, this should also be the case where the 

individual concerned brings an action under the national law transposing the directive: 
ibid., at 167. See also Oliver, supra note 398, at 56 who is of the opinion that limitations 
on locus standi under Article 173 may not be used as a yardstick to restrict locus standi 
before national courts.
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of interest organizations, for example, in the environmental field. The answer 
in this case seems to be that, in the absence of Community legislation (cf. 
supra, II.B.2.3), this will depend upon domestic law -  are such organizations 
allowed to represent the collective interest of all of those parties who might 
be able to rely on directly effective Community law provisions?403

(ii) In addition to the issue of the legal standing of the plaintiff, questions 
arise as to the legal standing of the defendant (passive legitimation).404 The 
question came up in Coloroll,405 where it was held that the equal pay provi
sion of Article 141 EC could be relied upon in a claim against the trustees of 
the pension fund. The question is of great significance with regard to the 
issue of interference with Community law by state organs or public authori
ties who do not form a part of the central state. The practical solution might 
be that the authority that is in breach of Community law is, indeed, liable, but 
that the state itself should be called upon as a guarantor.406

3.3. Time-Limits
(i) The most controversial issue is one of whether the domestic legal order 
can place time limits on the access to the judicial process of individuals who 
are seeking to safeguard their Community rights. Great expectations were 
raised by the Court’s judgment in Emmott.407 The Court first said in that 
judgment, with a reference to its case-law in Rewe408 and in San Giorgio409 
(relating to the recovery of payments made in breach of Community law: 
supra, II.B.1.2), that the laying down ‘of reasonable time-limits which, if un
observed, bar proceedings’ (paragraph 17) is admissible provided that domes
tic law treats Community and similar domestic actions in a like manner and 
does not make Community actions impossible in fact. However, the Court 
went on to say -  taking account of the particular nature of directives (in that 
case Directive 79/7/EEC) -  that it is for the Member States ‘to ensure the full 
application of directives in a sufficiently clear and precise manner so that, 
where directives are intended to create rights for individuals, they can ascer
tain the full extent of those rights and, where necessary, rely on them before 
the national courts’ (paragraph 19). This means that, ‘so long as a directive

403 See, further, Herbert, ‘L’Accès au Juge: Qui Peut Agir et Comment?’, in M. Verwilghen 
(ed.), Access to Equality between Men and Women in European Community Law (1993), 
at 70-1.

404 See, further, Drijber and Prêchai, supra note 356, at 147-8.
405 Case C-200/91, Coloroll Pension Trustees Ltd. v. James Richard Russell [1994] ECR I- 

4389, at 1-4411, paras. 20-4: not allowing a claim against the trustees would be a serious 
restriction of the legal protection which the effective equality of the employees concerned 
requires.

406 Drijber and Prêchai, supra note 404.
407 Supra note 388.
408 Case 33/76 [1976] ECR 1989, supra note 113.
409 Case 199/82 [1983] ECR 3595, supra note 247.
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has not been properly transposed into national law, individuals are unable to 
ascertain the full extent of their rights’ (paragraph 21) and ‘that, until such 
time [...] a defaulting Member State may not rely on an individual’s delay in 
initiating proceedings against it [...] and that a period laid down by national 
law within which proceedings must be initiated cannot begin to run before 
that time’ [paragraph 23; emphasis added].

In Emmott, the time-limit involved concerned a time-limit of three months 
imposed by Irish rules on an application for leave to apply for judicial 
review. Ms. Emmott’s claim was for a review of the Minister for Social 
Welfare’s refusal to make retrospective payment for the period of time during 
which Directive 79/7/EEC had remained unimplemented. Ms. Emmott had 
been told, in correspondence with the department of Social Welfare, that her 
case could not be decided until the outcome of pending proceedings.410 
When these proceedings were completed, Ms. Emmott finally applied for 
judicial review, but the defendant state pleaded that the applicant’s delay in 
initiating proceedings constituted a bar to her claim.

(ii) The Emmott judgment concerned a time-limit imposed on the initia
tion of judicial proceedings. The question, then, was whether the Court’s 
judgment also applied to time-limits applicable to individuals who sought to 
assert rights against the administration in relation to the filing of an applica
tion (or an objection) against an administrative decision, or even in relation to 
the period of time during which arrears payments can be requested from the 
administration.

Steenhorst-Neerings411 and Johnson 7/412 involved limitations of the 
second category. In the first case, the ECJ held that a Dutch national rule 
‘restricting the retroactive effect of a claim for benefits for incapacity for 
work’ to one year (paragraph 16) could be upheld as it did not discriminate 
between Community and domestic claims and did not make the exercise of 
the right impossible in fact. However, instead of then following its reasoning 
in Emmott, the Court distinguished the present case from Emmott, holding 
that ‘unlike the rule of domestic law fixing time-limits for bringing actions, 
the [present] rule [...] does not affect the right of individuals to rely on Direc
tive 79/7 [...] [I]t merely limits the retroactive effect of claims made for the 
purpose of obtaining the relevant benefits' (paragraph 21; emphasis added). 
While the first ‘serves to insure that the legality of administrative decisions 
cannot be challenged indefinitely’ (paragraph 22), the second ‘serves to 
ensure sound administration, most importantly so [as to ascertain] whether 
the claimant satisfied the conditions for eligibility [...] so that the degree of 
incapacity, which may well vary over time, may be fixed. It also reflects the

410 Proceedings pending before the Irish High Court: at 1-4296, para. 11.
411 Case C-338/91, Steenhorst-Neerings v. Bestuur van de Bedrijfsvereniging voor Detail - 

handel, Ambachten en Huisvrouwen [1993] ECR 1-5475.
412 Case C-410/92, Johnson v. Chief Adjudicative Officer (II) [1994] ECR 1-5483.
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need to preserve financial balance [in the social-security scheme concerned]’ 
(paragraph 23). In Johnson II, the Court confirmed its ruling, in respect of a 
UK rule that similarly prescribed that applications for back-dated social secu
rity benefits could only be made with regard to the period of the one year 
prior to the date of the claim. Referring to its judgment in Emmott, the Court 
held that: ‘it is clear from the judgment in Steenhorst-Neerings that the solu
tion adopted in Emmott was justified by the particular circumstances of that 
case, in which a time-bar had the result of depriving the applicant of any op
portunity whatever to rely on her right to equal treatment under the directive’ 
(paragraph 26).

It is, indeed, correct that the effect of the time-limit for judicial review in 
Emmott would have been to bar the applicant’s claim completely, whereas, in 
Steenhorst-Neerings, it merely reduced the applicant’s claim to a back-claim 
for one year only. Conversely, however, if the time-limit in Emmott had been 
observed, the applicant’s rights would have been fully secured, whereas in 
Steenhorst-Neerings they were limited a priori. In other words, the 
claimant’s rights under Community law are partially reduced by the time
limit.413

(iii) The Steenhorst-Neerings case-law was confirmed in respect of social 
security allowances under Regulation 1408/71, as amended, in Alonso- 
Perez, 414 where the Court held that a German rule, which limited the 
retroactive effect of applications for family benefits to six months, did not 
render the exercise of Community rights impossible. It was confirmed even 
more clearly and in very general terms in the recent judgment of 2 December 
1997 in Fantask, 415 relating to the interpretation of Council Directive 
69/335/EEC, as amended, of 17 July 1969 concerning indirect taxes on the 
raising of capital.416 The Court was called upon to answer, among many 
others, the question (see also, supra II.B.1.2.(iii)) of whether ‘Community 
law prevents a Member State from relying on a limitation period under 
national law to resist actions for the recovery of charges levied in breach of 
the Directive as long as that Member State has not properly transposed the 
Directive’ (paragraph 42); the question thus referring, in substance, to a 
Danish rule according to which the right to the recovery of a whole series of 
claims ‘becomes statute-barred after five years [...] from the date on which 
the debt became payable’ (paragraph 43). The claimants (and the Commis
sion) relied on the Court’s judgment in Emmott417 to argue that such a 
‘limitation period under national law does not begin to run until the Directive

413 See, further, Drijber and Prechal, supra note 356, at 148-9. Also Craig and de Burca, 
supra note 24, at 230-1.

414 Supra note 388.
415 Case C -l88/95, supra note 93.
416 OJ 1969 L 249/25, last amended by Directive 85/303/EEC of 10 June 1985, OJ 1985 L 

156/23.
417 Supra note 388.



Rights and Remedies in the Enforcement of EC Law before National Courts 339

has been properly transposed’ (paragraph 45). The Court rejected that line of 
reasoning in paragraphs 48-51:

The Court has thus acknowledged, in the interests of legal certainty which pro
tects both the taxpayer and the authority concerned, that the setting of reasonable 
limitation periods for bringing proceedings is compatible with Community law. 
Such periods cannot be regarded as rendering virtually impossible or excessively 
difficult the exercise of rights conferred by Community law, even if the expiry of 
those periods necessarily entails the dismissal, in whole or in part, of the action 
brought (see, in particular, Case 33/76, Rewe v. Landwirtschaftshammer Saarland 
[1976] ECR 1989, paragraph 5, Case 45/76, Comet v. Produktschap voor Sierge- 
wassen [1976] ECR 2043, paragraphs 17 and 18, and Case C-261/95, Palmisani v. 
Istituto Nazionale della Previdenza Sociale [1997] ECR 1-4025, paragraph 28).
The five-year limitation period under Danish law must be considered to be rea
sonable (Case C-90/94, Haahr Petroleum v. Abenra Havn and Others [1997] ECR 
1-4085, paragraph 49). Furthermore, it is apparent that that period applies without 
distinction to actions based on Community law and those based on national law.
It is true that the Court held in Emmott, at paragraph 23, that, until such time as a 
directive has been properly transposed, a defaulting Member State may not rely 
on an individual’s delay in initiating proceedings against it in order to protect 
rights conferred upon him by the provisions of the directive and that a period laid 
down by national law within which proceedings must be initiated cannot begin to 
run before that time.
However, as was confirmed by the judgment in Case C-410/92, Johnson v. Chief 
Adjudication Officer [1994] ECR 1-5483, at paragraph 26, it is clear from Case C- 
338/91, Steenhorst-Neerings v. Bestuur van de Bedrijfsvereniging voor Detail- 
handel, Ambachten en Huisvrouwen [1993] ECR 1-5475 that the solution adopted 
in Emmott was justified by the particular circumstances of that case in which the 
time-bar had the result of depriving the applicant of any opportunity whatsoever 
to rely on her right to equal treatment under a Community directive (see also 
Haahr Petroleum, cited above, paragraph 52, and Joined Cases C-l 14/95 and C- 
115/95, Texaco and Olieselskabet Danmark [1997] ECR 1-4263, paragraph 48).

(iv) It is clear from Fantask that the Court does not distinguish between time
limits apply to the bringing of actions before a court of law and time-limits 
that limit the retroactive effect of claims against the administration for the 
benefit concerned. That is also apparent from the judgment (to which 
Fantask refers in paragraph 48) in Palmisani, 418 concerning claims for dam
ages brought on the basis of the Court’s Francovich ruling (and relating to 
the late transposition by Italy of Directive 80/987/EEC involved in 
Francovich). The Italian transposition decree provides, in Article 2(7), that 
such actions for damages must be brought before the national courts within a 
period of one year from of the entry into effect of the decree (paragraph 8 of 
Palmisani). Moreover, the procedural conditions, including the time-limit, 
that govern the granting of compensation under the Italian decree were also 
alleged to be different from the conditions laid down by the general rules on

418 Case C-261/95, Palmisani v. Istituto Nazionale della Providenza Sociale [1997] ECR I- 
4025, also cited in note 333.
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compensation for extra-contractual liability found in Article 2043 of the Ital
ian Civil Code (paragraph 12).

In respect of the one-year time-limit, the Court was of the opinion that:

a time-limit of one year commencing from the date of the entry into force of the 
measure transposing the Directive into national law, which not only enables the 
beneficiaries to ascertain the full extent of their rights but also specifies the condi
tions under which loss or damage sustained as a result of the belated transposition 
will be made good, cannot be regarded as making it excessively difficult or, a 
fortiori, virtually impossible to lodge a claim for reparation (paragraph 29).

As regards the lack of like treatment for claims for compensation made under 
Community and national law, the Court made the following observations:

As far as the ordinary system of non-contractual liability is concerned, it must be 
pointed out that [...] that system is on the whole, in terms of its objective, similar 
to that introduced by Article 2(7) of the legislative Decree, inasmuch as it is 
intended to guarantee reparation of the loss or damage sustained as a result of the 
conduct of the perpetrator. However, in order to establish the comparability of the 
two systems in question, the essential characteristics of the domestic system of 
reference must be examined. In that regard the Court does not have all the infor
mation necessary to determine more specifically whether an action for damages 
brought by an individual pursuant to Article 2043 of the Italian Civil Code is 
capable of being directed against public authorities on the ground that they have 
failed to act or have committed an unlawful act for which they can be held 
responsible in the exercise of their powers. It falls therefore to the national court 
to undertake that examination.
If the ordinary Italian system of non-contractual liability were to prove incapable 
of serving as a basis for an action against public authorities for unlawful conduct 
for which they can be held responsible in the exercise of their powers and the 
national court were unable to undertake any other relevant comparison between 
the time-limit at issue and the conditions relating to similar claims of a domestic 
nature, the conclusion would have to be drawn, in view of the foregoing, that 
Community law does not preclude a Member State from requiring any action for 
reparation of the loss or damage sustained as a result of the belated transposition 
of the Directive to be brought within a limitation period of one year from the date 
of its transposition into national law (paragraphs 38 and 39).419

(v) It follows from the foregoing, and particularly from paragraph 52 of 
Fantask, that the solution laid down by Emmott is only valid in exceptional 
circumstances. In an earlier case, Denkavit International, 420 Advocate- 
General Jacobs recommended that Emmott should be interpreted as follows:

It seems to me that the judgment in Emmott [...] must be read as establishing the 
principle that a Member State may not rely on a limitation period where a Member 
State is in default both in failing to implement a directive and in obstructing the 
exercise of a judicial remedy in reliance upon it, or perhaps where the delay in

419 Palmisoni, at 1-4049. See also Case C-326/96, Levez v. Jennings (Harlow Pools) Ltd 
[1998] ECR 1-7835.

420 Supra note 319, at 1-2851.
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exercising the remedy [...] is in some other way due to the conduct of the national 
authorities (paragraph 74). 421

C. The Distinction between Substantive, Remedial and Procedural 
Rules Revisited

Having examined the separate remedies in the case-law of the ECJ (and in 
some directives), the time has now come to reconsider the distinction made 
between rights, remedies and procedural rules in light of the requirement of 
the uniform application of Community law.

7. Procedural as Opposed to Remedial and Substantive Law Rules in 
Community Law

(i) Let us begin with the category of ‘procedural rules’ which, in our view, 
refers to procedural rules stricto sensu: these are legal provisions which, in 
addition to the rules on jurisdiction (designating and organizing the compe
tent courts and defining their tasks and competences), lay down the rules of 
procedure to be followed before the competent court in order to initiate and 
pursue an action of law. In a study on the Approximation o f Judiciary Law in 
the European Union,422 undertaken in 1994 at the request of the (then) EEC 
Commission, by Professor Marcel Storme in cooperation with a group of 
experts from the (then 12) Member States, several subjects were presented in 
the form of draft articles, preceded by a general introduction and an explana
tory memorandum. These subjects were: 1. Conciliation; 2. Commencement 
of the proceedings (formal requirements and consequences of the com
mencement of proceedings); 3. Subject Matter of Litigation (including the is
sues of the assessment of the financial ‘value’ of the claim and the amend
ment of pleas); 4. Discovery (lists of documents, communication and inspec
tion of documents, orders for disclosure or communication of documents, 
consequences of failure to disclose or communicate, third parties); 5. Evi
dence (giving evidence as a witness); 6. Technology and Proof; 7. Discontin
uance (of proceedings); 8. Default (of appearance); 9. Costs; 10. Provisional 
Remedies (provisional remedies determined by the court,423 right to be

421 Again, in Emmott, it would seem that the Irish implementing provisions, which were held 
to be in breach, had been applied in good faith in much the same manner as the Danish 
provisions in Fantask. The distinguishing circumstance in Emmott was therefore the fact 
that the Irish authorities were in some way responsible for the delay of the claimant to 
institute proceedings.

422 See M. Storme, (ed.), Rapprochement du Droit Judiciaire de l ’Union Européenne ( 1994).
423 By which are meant remedies, in addition to orders provided by law, which a court should 

be able to grant ‘for the protection of any right [...] (and to formulate) according to the cir - 
cumstances of the case’ : Article 10.1.1.
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heard, jurisdiction, recourse,424 variation or withdrawal of the remedy, ab
sence of res judicata effect and annulment of the judgment, execution); 11. 
Order for Payment; 12. Execution of Judgments or Orders for the Payment of 
Money; 13. Astreinte; 14. Miscellaneous Provisions (computation of time
limits, nullities because of ‘formal’ irregularities, rules relating to disqualifi
cation of judges and recourse against judgments).

The draft rules were prepared on the assumption that ‘the existing diver
gences in the field of civil procedure directly and most seriously affect the 
establishment and functioning of the internal market’, and with a view to 
drafting not ‘a complete code of civil procedure in Europe’, but, rather, ‘a 
series of proposals which could, via directives, serve to approximate the rules 
in several fields of judicial law’.425 As the foregoing enumeration of subjects 
treated demonstrates, the study took, as one commentator put it, ‘quite a 
narrow view of the constituent elements of procedural law’;426 probably 
because it would otherwise have been impossible to complete the project 
within a limited period of time. However, by the same token, it is highly 
unlikely that the very narrowly drawn rules of limited subjects chosen were 
really in need of harmonization by virtue of the fact -  to use Storme’s words 
-  that ‘divergences in the field of civil procedure directly and most seriously 
affect the establishment and functioning of the internal market’. There would 
seem to be no evidence to support that statement.427

Only a very few of the subjects treated in the aforementioned study have 
any relevance beyond (civil) procedural law proper. These are: conciliation, 
which may be regarded as a special remedy to achieve compliance (as 
opposed to enforcement) with the law; evidence; provisional remedies (see 
particularly Article 10.1.2 on the nature and Article 10.2 on the conditions for 
the grant of provisional measures); and the (civil) penalty of ‘astreinte’. The 
other topics are of a purely technical nature, i.e., they fall within the category 
of rules on ‘the making and examination of the application’ (in this instance 
for interim measures against an administrative decision) to which the ECJ 
refers in paragraph 26 of its Zuckerfabrik judgment.428 Apart from these 
subjects, which are, to some extent, of a (what we term in this contribution 
‘remedial nature’), the other subjects do not appear to be of interest to the 
establishment and functioning of the internal market.429 This does not mean, 
however, that they cannot be affected by Community law -  as was pointed

424 By which is meant an appeal against, or an application to set aside or vary a judgment 
ordering a provisional remedy: Article 10.5.1.

425 M. Storme in ‘Notice to the Reader’, supra, at ix.
426 Himsworth, ‘Things Fall Apart: The Harmonization of Community Judicial Procedural 

Protection Revisited’, 22 EL Rev. (1997) 291-311, at 303.
427 Ibid., where further references are found.
428 Supra note 157 and the quotation from the judgment in the accompanying text.
429 That means that there would be no basis for harmonization in Article 95 EC (cf. supra 

II.A.2.2 and 2.3).



Rights and Remedies in the Enforcement of EC Law before National Courts 343

out in the Court’s recent Lemmens judgment430 in respect of criminal proce
dural rules. To apply the Court’s classic formula: procedural rules, sensu 
stricto, must also be set aside if they make it virtually impossible or exces
sively difficult for individuals to exercise the remedy that is envisaged to pro
tect their rights.

(ii) Let us now turn to the category of ‘remedial rules’, by which I mean 
the rules that govern the conditions under which individuals may bring and 
pursue actions before the courts of law in order to safeguard their rights431 
(these are, in the present context, rights which they derive from Community 
law).

This description leads us to the definition of rights as opposed to the def
inition of remedies. Leaving aside the theoretical discussions, which have 
occupied legal doctrine on the continent for centuries, the concept of ‘right’ 
could, tentatively, be defined as a legal position which the law recognizes as 
attaching to a person, who may subsequently use that position to his/her own 
benefit, or to any benefit which he/she wishes to pursue, or, in the case of a 
legal position -  which consists of the granting of a power (of a private law 
nature) -  which he/she must use for a specific purpose or to the benefit of a 
person or persons, to whom the power has been granted by law. For each 
category of rights (ius in re, ius ad rem, ius in personam, powers), there are 
‘substantive law’ rules which define the conditions under which the right 
comes into existence (or is terminated or assigned) and the content and limits 
of the right, as well as who the holder is, and the debtor of the corresponding 
obligation. Thus, in order for a right to reparation -  which is a ius ad 
personam -  to come into existence, the following conditions must generally 
be fulfilled: firstly, an illegal act or omission which is imputable to a person 
and causes injury to another must be identified; and secondly, the right must 
have as its aim (as its content) the securing of reparation for loss and damage 
sustained from the person who committed the wrongful act. Not all of these 
conditions are determined in the same way under all legal systems; some 
legal systems are more generous, and others are less generous as regards the 
injured person or persons.

Remedy is, obviously, a concept which is closely related to the concept of 
right, as it concerns the enforcement of rights through the judicial process. It 
forms a part of the general principle of ‘access to court’, as embodied in 
national constitutional rules or traditions and in Articles 6 and 13 ECHR, as 
recognized in the ECJ’s judgments in Johnston and Heylens.432 In order for 
access to court to be efficiently organized, any person must be able to initiate

430 Supra note 61.
431 See supra, at II.B.3.1 .(ii) where Peterbroeck is cited as an example of a judgment where 

the expression ‘actions for safeguarding rights which individuals derive from the direct 
effect of Community law’ is used.

432 Supra note 127, at 1682, para. 18 and supra note 131, at 4117, para. 14, respectively.
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an action of law before an independent and impartial court that is allowed by 
law to give effect to the course of action. In this perspective, ‘remedial rules’ 
concern the rules that identify the persons who are entitled to initiate pro
ceedings and those against whom they can be initiated (active and passive 
legitimation), as well as the rules that govern the form and the extent of the 
remedy : thus, in the case of the remedy of reparation, the rules governing the 
form that the reparation may take (redress of the situation, financial compen
sation, order to stop the harmful conduct), the rules that govern the heads of 
damage that can be recovered (pure economic loss, non-material damages, 
interest payments) and to what extent (full or only adequate compensation 
and for which period of time), the rules that govern whether the victim is 
under a duty to mitigate the loss. ‘Remedial’ also are the rules on the burden 
of proof, on the time limits in which the action must be brought and on statu
tory limitations. It is preferable to call these rules, ‘remedial’ rules (even 
though they are commonly referred to as rules falling within the general 
category of procedural rules sensu lato) in order to distinguish them from 
procedural rules, sensu stricto, which, as indicated above, concern the practi - 
cal rules under which the remedy can be pursued before a court of law (see 
further supra, under (i)).

As a general principle -  which is laid down in Articles 6 and 13 ECHR 
and elaborated in the case-law of the European Commission and the Court 
for Human Rights433 -  anyone who has a right must have a remedy to safe
guard that right. The remedy must, moreover, be effective.434 Since the 
principles laid down in Articles 6 and 13 ECHR are acknowledged by the 
ECJ to be an integral part of Community law, the maxim ‘ ubi ius ibi 
remedium ’, i.e., no right without remedy, is therefore also a part of Commu
nity law.435

(iii) The distinction between the right to reparation and the ensuing 
remedy of compensation is most clearly made in Brasserie ,436 where the lia
bility of national authorities was at issue. As noted above {supra, II.B.1.4.
(iii)), the Court first enumerated the preconditions for the existence of the 
extra-contractual liability of Member States, i.e., for the existence of a right 
to reparation. In that regard, the Court explained the reasons why liability 
also arises in cases of wrongful acts or omissions on the part of the legislature 
proper. These preconditions are: a serious breach of a Community rule,

433 Starting with Golder v. UK, Judgment of 21 February 1975, Series A, No. 18. See also 
Keegan v. Ireland, Judgment of 26 May 1994, Series A, No. 250.

434 Airey v. Ireland, Judgment of 9 October 1979, Series A, No. 32.
435 Compare Ruffert, supra note 19, at 332-3, where the author is quoting an article of the 

undersigned to emphasize the distinction, in Community law, between rights and reme - 
dies. When I have in the past referred to the continental law emphasis on rights as 
opposed to the common law emphasis on remedies, it was to underline conceptual differ - 
ences, not to conclude that the rule ‘ ubi ius, ibi remedium ’ should be abandoned.

436 Supra note 7.
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which must be intended to protect individuals; and a causal link between the 
breach and the loss and damage sustained. From the last precondition it 
appears that the occurrence of injury is also a precondition for the existence 
of liability (which is in accordance with the principles of tort law generally 
applicable). Only thereafter does the ECJ deal with the form and the extent of 
the remedy of compensation. It accepts that reparation may consist of finan
cial compensation, and confirms that it must be commensurate with the loss 
or damage sustained. It states that loss of profit (including pure economic 
loss) should also be compensated for, and that this head of damage should 
never be totally excluded. It further acknowledges that the compensation 
should be reduced if the injured party has not mitigated the injury in so far as 
is reasonably possible.437 Nothing is said in the judgment -  since there was 
no need to do so -  on the application of procedural rules proper (which it 
may be assumed are to be determined by national law, subject to the usual 
limitations of minimal effectiveness and non-discrimination; on all these 
points, see supra, II.B.1.4).

It is more difficult to identify the right to and the ensuing remedy for 
interim relief. Following the distinction made in Brasserie between the pre
conditions for the existence of a right, and, accordingly, of a remedy, on the 
one hand, and the form and the extent of the remedy, on the other hand, it is 
nonetheless possible to identify the right to interim relief as being dependent 
on the prima facie existence of an illegality which, in order to confirm the 
character of interim relief, must already have been raised before a court of 
law as regards its substance. In addition to these two preconditions, there are 
further rules and conditions which relate to the manner in which the remedy 
is to be applied by the court. As regards the form which the remedy may take, 
it follows from the ECJ’s Factortame /  judgment, as applied by the House of 
Lords,438 that a suspension of the Act of Parliament itself, or an interlocutory 
injunction restraining the Secretary of State from applying the contested 
provisions of the Act, may be an appropriate form of interim relief (the ECJ 
did not address this question itself). In Atlanta439 it was decided, moreover, 
that the interim relief need not merely consist of the suspension of the en
forcement of a national (administrative) measure, but it may also encompass 
a positive order (in this case, the issuing of additional import licences to pre
serve the importers’ legal position). As regards the preconditions for the 
grant of interim relief, the Court held in Zuckerfabrik440 and in Atlanta that 
such relief is only possible when there is a degree of urgency because of 
potential irreversible damage to the applicant and is, furthermore, subject to

437 In a somewhat cryptic formulation, the Court recognizes that rules of national law on 
reparation of damage ‘are able to take account of the requirements of the principle of legal 
certainty’ (at 1-1160, para. 98).

438 Supra II.B.1.3.(i).
439 Supra note 286.
440 Supra note 157.
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the proviso that sufficient account be taken of the Community interest; this 
latter condition meaning that Community acts may not be inappropriately set 
aside or deprived of all effectiveness. In other words, a remedy can only be 
applied if all affected interests are to be balanced -  which implies, as the 
Court added in Atlanta , that decisions taken earlier by the Community 
judicature must be respected (on all these points, see supra, II.B.1.3).

In both Brasserie and Zuckerfabrik, there is a clear desire on the part of 
the Court to impose more uniformity. This is not the case, at least not in the 
early case-law of the Court, with regard to the remedy of restitution, where 
the Court has not even attempted, even implicitly, to lay down the precondi
tions for the existence of rights of restitution. It nonetheless seems to be self- 
evident that such rights only come into existence where money has been paid 
in breach of Community law. In the recent Fan ¿adjudgment,441 a further 
question was raised -  and replied to in the negative -  as to whether restitution 
could be refused by a Member State because of its long-standing lack of 
awareness that the payment concerned had been made in breach of Commu
nity law. In earlier judgments, namely Hans Just,442 the Court equally 
accepted that restitution can be refused if the sums unlawfully levied have 
been passed along to the consumer, and if the claimant is in a position to 
prove that this is the case. The Court has also accepted that the imposition of 
a reasonable statute of limitations on actions for refund is not inadmissi
ble.443 As noted above, this case-law was confirmed in later judgments in 
different areas of Community law in which the Court referred to its earlier 
ruling that time-limits -  both in respect of the bringing of actions of law and 
in respect of applications made for retrospective payment of money that was 
not paid out -  do not necessarily render the exercise of Community rights 
impossible.444 It will appear from this case-law (and from the case-law relat
ing to recovery by Member States of money illegally paid to individuals, cf., 
Alcan445) that the Court has been ever more frequently required to define 
uniform preconditions for the existence of rights of restitution (and obliga
tions), and for the application of the remedy of restitution.

441 Supra note 93.
442 Supra note 170.
443 Supra note 243 and accompanying text.
444 See, Fantask, supra n ote 93.
445 Supra note 261.
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2. How Much Uniformity for Each o f These Three Categories?

(i) Three observations can be made in connection with the foregoing analysis. 
Firstly, the distinction between rights and remedies is not (yet) particularly 
transparent in the case-law on the three remedies.446 This does not mean, 
however, that the distinction cannot be perceived within the Court’s case- 
law, and in particular, within its rulings on the right to reparation and on the 
ensuing remedy of compensation.

Secondly, the Court’s attitude towards the uniformity of Community law 
relating to the three remedies is, to say the least, rather uncertain. Whereas 
the Court did not, in its earlier case-law, attach much importance to unifor
mity in the case of restitution, leaving it entirely to the national legal orders 
to shape the remedy -  provided that they did not make restitution virtually 
impossible or excessively difficult (and that they treated Community claims 
and similar national claims in a like manner) -  it is now seemingly prepared 
to demand a high degree of uniformity in the case of compensation, and even 
more so in the case of interim relief, since it only allows the national legal 
orders to decide on purely procedural questions, such as ‘the making and 
examination of the application’.447

Thirdly, the two traditional limitations which the Court’s case-law 
imposes upon the Member States’ jurisdiction when they lay down the sub
stantive and procedural conditions under which a remedy is operational -  i.e., 
that Community and similar domestic claims must be treated in a like man
ner, while Community claims must never be made virtually impossible or 
excessively difficult -  are, notwithstanding their popularity with the 
Court,448 unsatisfactory in that the latter does not ensure sufficient uniformity 
in the safeguarding of uniform Community rights, whereas the former 
emphasizes the lack of uniformity and, moreover, is difficult to apply. The 
latter point is illustrated by the Court’s judgment in Palmisanif49 where the 
Court was obliged not only to compare the objectives of Community law 
remedies and of national law remedies in the area of state liability (as laid 
down in Article 2043 Italian Civil Code) (paragraphs 38-9), but was also 
forced to compare the objectives of various national rules (paragraphs 34-7) -  
an analysis which it will normally refuse to carry out.

446 We have not dealt with the remedy of inapplicability since that is, so to speak, a rather 
embryonic remedy, aimed as it is at the setting aside of precise national measures.

447 Zuckerfabrik, supra note 157, at 1-542, para. 26. See also de Burca, ‘National Procedural 
Rules and Remedies: The Changing Approach of the Court of Justice’, in J. Lonbay and 
A. Biondi (eds), Remedies for Breach o f EC Law (1997), at 37.

448 The ECJ also uses them, e.g., in connection with the application of Article 82 EC, in 
regard of the admissibility of national rules concerning procedural conditions, including 
those relating to the burden of proof: Case C-242/95, GT-Link A/S, supra note 250, at I- 
4462, paras. 22-2. See also in respect of evidential rules in general, Case C-441/93, FMC 
pic a.o. [1996] ECR 1-389.

449 Supra note 418.
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(ii) The three foregoing observations are, in fact, linked. Since the Court 
has made very little effort to address the question of uniformity in a system
atic way, for example by trying (as I have suggested) to distinguish rules 
relating to the preconditions for the existence of substantive rights and corre
sponding remedies from those relating to the preconditions for the grant of 
such remedies, as well as from those relating to procedural requirements 
proper, its case-law lacks transparency and is highly unsatisfactory. I submit 
here, that the distinction, although not well defined in itself, may offer us 
some guidance in our efforts to identify a more appropriate solution, which 
will allow us to achieve a more satisfactory level of uniformity in the 
enforcement of (uniform) Community rights.450 Indeed, in the absence of 
Community legislation, it is for Community law and, thus, for the ECJ, to 
ensure that the rights which Community law confers upon individuals in a 
uniform manner throughout the Community are also enforced in a suffi
ciently uniform manner through the judicial process. As one author has put it 
‘the substantive unity of the right accompanied by multifarious remedies is a 
meaningless concept’.451

In order to achieve such a satisfactory level of uniformity, it is vital, in the 
first instance, that we lay down the uniform preconditions under which rights 
might be derived from the Community legal order. This means, more specifi
cally in the area of compensation, that the Court should not only itself define 
-  and with sufficient precision -  the precondition of a serious breach, as well 
as what it means when it imposes the precondition that a rule must grant 
rights to individuals, but should also define the preconditions of injury and of 
causation between breach and injury. The Court should undertake the same 
exercise in relation to the conditions under which individuals are entitled to 
obtain the restitution of levies charged in breach of Community law -  regard
less of whether the authority was or was not aware of the illegality of the 
charge -  as well as the conditions under which they are entitled to obtain 
interim relief; i.e., when Community rights are infringed prima facie.

Once the preconditions for the existence of a right (and, ubi ius ibi 
remedium, a remedy) have been laid down, the Court must, in the second 
instance, spell out the content and the extent of the remedy which the 
national legal orders must make available in order to allow individuals to 
pursue and enforce their Community rights before a court of law. Such a 
remedy must permit them to obtain adequate redress, that is, redress which is 
commensurate with the interference in the individual’s right. In other words, 
given the present state of Community law and in the absence of written 
Community law, the content and the extent of the remedy can never be

450 See further my article ‘Of Rights, Remedies and Procedures’, new published in 37 CML 
Rev. (2000)501-36.

451 Curtin, ‘Prospects for a European Social Policy’, in L. Betten (ed.), The Future o f Euro
pean Social Policy (1991), at 167.
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entirely uniform throughout the Community, but they must nonetheless be 
sufficiently uniform in order to allow for the maintenance of an acceptable 
and similar level of effectiveness in all of the Member States. As regards the 
latter point, it has been suggested that the Court should replace the 
‘impossible or excessively difficult’ standard -  which it now uses -  with the 
standard of ‘effective access to a court’ -  which the ECHR applies in the 
framework of Article 6 ECHR. Thus, in its Ashingdane judgment,452 the 
Human Rights Court stresses that ‘any limitations on the right to access to a 
court must not restrict or reduce the access left to an individual in such a way 
as to impair the essence of the right. Any limitation would not be compatible 
with Article 6(1) unless it met the test of pursuing a legitimate aim and was 
proportional to the aim sought to be achieved’.453 The reference to the non
impairment of the ‘essence of the right’ and the use of the ‘proportionality 
principle’,454 whereby the national measure under examination is tested as to 
its legitimacy and, in particular, as to its proportionality,455 would seem to 
constitute an improvement compared with the ECJ’s ‘virtually impossible’ or 
‘excessively difficult’ test. The latter test, particularly when it is applied to 
the issue of time-limits, allows the Member States too great a degree of dis
cretion and fosters their ‘laissez-faire’ tendencies.456 The stricter standard, if 
applied with sufficient severity, may not only aid in the upgrading of the, by 
now, too minimal level of uniformity in the matter of the judicial protection 
of Community rights. By raising the threshold of protection, the standard 
would also lessen the need to make recourse to ‘equal treatment of Commu
nity and similar national claims’ standard; a standard, which is, in itself,

452 Ashingdane v. United Kingdom , Judgment of 28 May 1985, Series A, No. 93, at 57. Also 
Philis v. Greece, Judgment of 27 August 1991, Series A, No. 209, at 59.

453 Thus, F.G. Jacobs and R. White, The European Convention on Human Rights (2nd ed., 
1996), at 127-8. Article 6 must be read in conjunction with Article 13 ECHR requiring 
Member States to provide an effective remedy before a national authority. For the inter - 
pretation thereof, see Klass v. Germany, Judgment of 6 September 1976, Series A, No. 28, 
at 61 etseq., partly reproduced and commented on in R.A. Lawson and H.G. Schermers, 
Leading Cases o f the European Court o f Human Rights (1997), at 54 et seq .

454 As is well known, the ECJ uses the same test where it reviews the legality of Community 
law measures in light of fundamental rights: Case 4/73, Nold KG v. Commission [1974] 
ECR 491, at 508, para. 14.

455 This might well be the test which the ECJ wished to use in Peterbroeck and Van 
Schijndel, supra note 203; a fact which may also explain the differences in outcome 
between the two Cases (see also Prechal, supra note 4, at 690-3). In these cases the ECJ 
stated that ‘...each case which raises the question of whether a national procedural 
provision renders application of Community law impossible or excessively difficult must 
be analysed by reference to the role of that provision in the procedure, its progress and its 
special features, viewed as a whole, before the various national instances. In the light of 
that analysis the basic principles of the domestic judicial system, such as protection of the 
rights of the defence, the principle of legal certainty and the proper conduct of procedure, 
must, where appropriate, be taken into consideration’ {Peterbroeck, at 1-4621, para. 14; 
Van Schijndel, at 1-4758, para. 19). See also supra, II.B.3.1.(iii).

456 The proportionality rule may help the Court to strike down time-limits that are too short or 
too inconsistent, weighing up the interests of the applicants and the requirements of good 
administration and the need for rational governance.
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inconsistent with the requirement of the uniform application of Community 
law in all of the Member States.

As regards the third category of national rules, procedural rules proper, 
there is far less reason (because of their only occasional impact on the 
essence of Community rights) to abandon the minimal effectiveness test now 
in use by the ECJ. However, no reasons speak against the replacement of this 
test with the ‘essence of the right’ standard; a replacement which would have 
as its consequence an end to the need to distinguish between ‘remedial’ and 
‘procedural’ rules.

(iii) To briefly summarize the above: the preconditions for the creation of 
rights, and, therefore, also for the creation of a remedy (i.e., for the existence 
of a course of action) must, in the absence of Community legislation, be 
defined by the Court in a uniform manner. The domestic rules governing the 
form and the extent of the remedy must permit adequate redress for the 
infringed right, which means that they may not impair the essence of the 
right. As for the procedural rules proper, the present test of minimal effec
tiveness (and equal treatment of Community and similar national claims) 
may remain in place.457

III. The Need to Uncover General Principles Common to the 
Laws of the Member States: The Invader to be Invaded

A. The Reference in Article 288(2) EC to Common General Principles

(i) One of the most surprising features of the ECJ’s case-law on Article 
288(2) EC (hereafter Article 288) is the small amount of attention given in it 
to what Article 288 calls ‘the general principles common to the laws of the 
Member States’. Clearly, that reference does not mean that the Court is 
obliged to seek out ‘some sort of arithmetic mean’,458 or a lowest common 
denominator, within the solutions adopted by all of the Member States.459 
Nor does it mean that the Court may use its discretion in order freely to 
choose the national solution that it considers to be the most appropriate: quite 
to the contrary.460 Instead, the Court’s task is to examine the national legal

457 The above propositions have been further developed in my article ‘Of Rights, Remedies 
and Procedures’, supra note 450 which was written after but published before the present 
contribution.

458 Amull, ‘Liability for Legislative Acts under Article 215(2)EC’, in T. Heukels and A. 
McDonnell (eds), The Action fo r Damages in Community Law (1997), at 129-30.

459 See, A.G. Gand in his Opinion, in Joined Cases 5/66, 7/66 and 13/66 to 24/66, 
Kampffineyer [1967] ECR at 352; A.G. Roemer in his Opinion in Schôppenstedt, supra 
note 314, at 991.

460 Schockweiler, Wivenes and Godait, ‘Le Régime de la Responsabilité Extra-Contractuelle 
du Fait d’Actes Juridiques dans la Communauté Européenne’, Rev. trim. dr. eur. (1990) 
27 etseq.
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systems in an effort to find general principles (not specific rules) which are 
common to and thus present within several national legal systems, and which 
are also capable of furnishing the interpretation of Community law rules that 
best accords with the structure of Community law.461

One may nonetheless wonder whether the Court has made sufficient 
effort to seek out such common general principles. A case in point is the little 
known, but, in the present context, highly interesting Leussink-Brummelhuis 
judgment,462 in which the Court accepted the claim made by the primary 
victim of a car accident (a civil servant of the Community) for compensation 
for physical and non-physical injury, but dismissed the claim of the 
secondary victims (wife and children) for compensation for non-physical 
injury, stating -  in a form approaching an obiter dictum -  that the legal orders 
of most of the Member States would not accept such claims.463 Should the 
Court, one may wonder, not have documented its position more explicitly by 
referring to common principles?464 As regards the claim of the primary 
victim, many legal systems do, indeed, exhibit a general tendency to protect 
the victims, including passengers, of car accidents -  at the moment of injury, 
and even more so thereafter -  against interference with their physical 
integrity by allowing them damages for personal injury, as well as the 
economic losses which flow from that injury, even to the point (in many legal 
systems) of placing the burden of proof, de iure or de facto , upon the driver 
of the car and his/her insurer. Equally, the Court would, if it had attempted to 
do so, probably have found support for its ruling that the claims for pecuniary 
and non-pecuniary damage brought by the dependants of the primary victims 
should be dismissed in several of the national legal orders.465

The ECJ could have similarly drawn much inspiration from the concepts 
and principles common to the legal systems of the Member States with 
regard to the preconditions (including causation and damage) for the exis-

461 A.G. Gand: ‘[faire] oeuvre de comparaison et de création’, in his Opinion supra note 459, 
at 352; see also Mertens de Wilmars, ‘Le Droit Comparé dans la Jurisprudence de la Cour 
de Justice des Communautés Européennes’, J.T. (1991) 37 etseq.

462 Cases 169/83 and 136/84 [1986] ECR 2801.
463 At 2828, para. 22. See also the judgment of the CFI of 14 May 1998, Case T-165/95, 

Lucaccioni v. Commission [1998] ECR-SC 11-627, at 11-652, para. 88.
464 I can understand that the Court does not itself wish to incorporate explicit references to 

national laws within its judgment, but would prefer to leave that task to the Advocate- 
General, to whose Opinion it could then refer. It is well known that the Court, in some 
cases, requests its Research and Documentation Department to prepare a comparative law 
note to describe the state of the national legal systems. Would it not be desirable to allow 
the legal community to benefit (under the usual reservations) from these notes which are 
now hidden in the archives of the Court?

465 See for case-law, with comments, drawn from several legal systems of the Member States, 
more in particular the English, French and German legal orders, W. van Gerven, J. Lever, 
P. Larouche, C. von Bar and G. Viney, Cases, Materials and Text on Tort Law: Scope o f 
Protection (1998), at 83 etseq., and more particularly the Comparative Overview, at 165 
et seq.
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tence of state liability, more particularly, the condition of ‘sufficiently serious 
breach’466 -  to be understood in our view as a subcategory of the general 
criterion of ‘acting as a normally diligent authority would have done under 
the circumstances’ -  laid down in its Francovich and post-Francovich case- 
law.467 As an article of Fernand Schockweiler, published in 1990, demon
strates468 (a publication most certainly known to the Court when it decided 
its Francovich judgment),469 common approaches can be found in the legal 
systems of the (then 12) Member States to the definition of a breach that 
consists of the violation of a Community rule that aims to protect the rights 
of individuals -  which latter statement does not mean, however, the rule may 
not also seek to secure general interest.470 I also believe,471 that further 
comparative research would have uncovered common general principles that 
support the Court’s findings on the wrongful exercise of wide discretion -  an 
issue which creates similar difficulties in all legal systems -  and would also 
have enabled it to define a common position with regard to the notions of 
causation and damage (and the extent of compensation), somewhere between 
the extremes (too generous or too restrictive) found within the national legal 
system.472

(ii) There are several reasons why the Court should adopt the comparative 
approach that is prescribed in Article 288 within this and ‘in other areas of 
Community law’ (paragraph 41 of the Brasserie judgment).473 The first and 
perhaps most important reason is of a political nature. If the Court wishes to 
pursue its creative function in developing Community law, it must systemati
cally identify common ground within the legal systems of the Member States

466 See my article supra note 330, at 43-4 with further references, in particular, my article on 
‘Bridging the Unbridgeable: Community and National Tort Laws after Francovich and 
Brasserie ’, 45 ICLQ (1996) 507 et seq.

467 See also Edward and Robinson, ‘Is There a Place for Private Law Principles in Commu - 
nity Law?’, in The Action for Damages in Community Law , supra note 458, at 339.

468 Cited supra note 460.
469 Supre note 18.
470 Schockweiler etal. , supra note 459, at 72.
471 See Van Gerven et al., supra note 465, at 378 et seq. But see Schockweiler et al., supra 

note 459, at 73.
472 It is not correct, in my view, to leave the definition of these essential conditions entirely to 

the national legal orders (I hope that the Court judgment in Sutton, supra note 357, is not 
to be regarded as a precedent for this) because this would amount to a de facto ‘re-nation - 
alization’ of the Community law principle of state liability, as illustrated by the judgment 
of the Bundesgerichtshof of 24 October 1996, following Brasserie, EuZW (1996) 761; 
NJW (1997) 123, and the English Court of Appeal’s judgment of 10 June 1996 in R. v. 
Secretary o f State for the Home Department ex parte John Gallagher [1996] 2 CMLR 
951. As for the notion of causation, there is a tendency in recent case-law of the Court 
itself to determine whether there is a link of causation: see the judgment in Brinkmann, 
supra note 332. See also the judgment of the CFI in Dorsch Consult, supra note 337, at I - 
692-4, para. 70.

473 Supre note 7, at 1-1146.
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upon which it might build its edifice.474 The second reason is of a purely 
legal nature. As explained elsewhere, there is a need to strengthen within 
each legal system (national or supranational) and as between the legal sys
tems (national and supranational) of the European Union those elements that 
preserve homogeneity in the face of a growing divergence, which, in part at 
least, derives from the fact that Community legislation only regulates limited 
areas of national laws, while it leaves similar areas untouched.475 Indeed, 
homogeneity or consistency is needed if we wish to avoid, to use Advocate - 
General Jacobs’ terms, a new form of discrimination consisting of differing 
degrees of legal protection when similar situations are governed by different 
rules.476 In its Brasserie judgment (paragraph 40 et seq.), the Court rightly 
recognized the need for homogeneity by harmonizing, albeit it too modestly 
(i.e., only with regard to the precondition of ‘sufficiently serious breach’), the 
two existing Community law liability regimes: Article 288 for Community 
institutions and Francovich for Member States. The third reason is economic 
and goes hand in hand with the second. In order for economic operators to be 
able to function properly within a single market, legal disparities must be 
kept to a minimum and must be set within a general framework of common 
general principles. This also applies to liability rules for public authorities 
that must grant relief to individuals under similar circumstances throughout 
the Community. The fourth reason is of a cultural nature. According to Arti
cle 151 EC, the Community ‘shall contribute to the flowering of the cultures 
of the Member States, while respecting their national and regional diversity 
and at the same time bringing the common cultural heritage to the fore’. If 
legal attitudes, traditions and mentalities are considered to be a part of cul
ture, broadly understood, both the diversity of legal traditions within the EU 
and the attitudes which, diversity notwithstanding, they have in common 
must be respected and promoted as a part of the cultural diversity and of the 
common cultural heritage to which Article 151 EC refers.

B. The Requirement of Coherence in a Broader Context

(i) The coherence of legal rules is a prerequisite for the maintenance of a suf
ficiently efficient and transparent legal order in general and, as stated above 
{supra, II.A.2), for the establishment of a guarantee for all citizens within the 
Community that they will receive equal legal protection in all similar situa
tions. As also indicated above, such a requirement implies firstly, that there 
should be consistency, at the Community level, between judicially determined 
Community regimes -  for example, between the two extra-contractual liabil-

474 This is another form of ‘subsidiarity in action’, as the expression is used by D. Vaughan in 
the Editorial to [1997] EuLR .

475 Van Gerven, supra note 177, at 13 et seq.
476 Jacobs, supra note 174, at 969 and 982.
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ity regimes (Article 288(2), and Francovich/Brasserie477), as well as 
between the two interim relief regimes (Article 242 EC and Zucker- 
fabrik/Atlanta478) -  regardless of whether they are applied by the Community 
judicature or by the domestic courts. That is, indeed, what the ECJ has 
resolved to do as a matter of principle and in the absence, it would seem, of 
specific reasons (thus paragraph 42 of Brasserie) to do otherwise. We might 
add that coherence should also be achieved at the level of the courts that are 
designated as having competence under each of these regimes. To date, for 
example, there is no adequate institutional device that makes it possible to 
commence proceedings before the same court, in relation to liability claims 
made against both Community and national organs, when both have 
contributed to the infliction of harm upon individuals in the course of a joint 
or related breach of Community law.479

Coherence within the Community requires, secondly, harmonization -  
mainly on the basis of Articles 94 and 95 EC -  between the Member States as 
regards those national rules that affect, in one way or another, the establish
ment or functioning of the common or the internal market,480 and thirdly, 
homogeneity within each Member State with regard to those rules which are 
and those rules which are not affected by Community law.481

Coherence may also be seen in an even broader context, namely, in the 
light of relations between the two major European supranational legal orders 
-  the legal order of the EU and the legal order of the ECHR -  and in the light 
of relations between these two orders and the legal order of the European 
Economic Area.482 Coherence must (crucially) also be established between

477 Supra notes 18 and 7, respectively.
478 Supra note 157, at 1-543, para. 39 and supra note 286, at 1-3792, para. 39, respectively.
479 See Wils, ‘Concurrent Liability of the Community and a Member State’, 17 EL Rev. 

(1992) 191-206. For the case-law, see Ellis and Tridimas, supra note 279, at 461 etseq., 
where a large extract from Case 175/84, Krohn v. Commission [1986] ECR 753 is repro - 
duced.

480 Even following the Amsterdam Treaty, the question of whether the EC Treaty contains a 
legal basis broad enough for the promulgation, if that were to be desirable, of a Civil Code 
(in the area of contracts, tort and property law) remains controversial (cf. supra, II.A.2.2 
(ii)): see van Gerven, ‘Coherence of Community and National Laws. Is There a Legal 
Basis for a European Civil Code?’, 4 ERPL (1997) 465. This means that harmonization 
will (also in that area) continue to be the result of directives that are limited in scope. This, 
of itself, enhances the need for Member States to pursue homogeneity as said in the text.

481 See my article supra note 173.
482 Since three EFTA Member States, Austria, Finland and Sweden have joined the EU, there 

are only three states left in the EEA: Iceland, Lichtenstein and Norway. On the intricate 
relationship between the EC and the EEA legal orders and on the importance of the case- 
law of the EFTA-Court in a perspective of homogeneity, see Baudenbacher, ‘Between 
Homogeneity and Independence: The Legal Position of the EFTA Court in the European 
Economic Area’, 3 The Columbia Journal o f European Law (1997) 169-227. For an 
instance where EFTA case-law was taken into account, see the Opinion of A.G. Jacobs in 
Cases C-34/95, C-35/95 and C-36/95, Konsumentombudsmannen [1997] ECR 1-3843, at 
1-3851 et seq., para. 21, and 63 and 85 referring to the EFTA Court Judgment of 16 June 
1995 in Mattel/Lego, 1994/95, Rep. EFTA Ct. 113, discussed in Baudenbacher’s article at
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the case-law of the ECJ and the European Court of Human Rights (hereafter 
ECtHR), and will, up until such a time as the Community may join the 
ECtHR in its own right, depend upon the goodwill of the two Courts,483 
especially in relation to the growing number of issues upon which both 
Courts have pronounced, and in relation to which they have sometimes 
reached different conclusions.484 This is of particular importance in the area 
of legal remedies where the case-law of the ECtHR on Articles 6 and 13 
ECHR may help the ECJ to develop its own case-law on access to court and 
judicial remedies.485

(ii) In order to achieve coherence in such a broad context and also in 
order for there to be sufficient legitimation for the norm-giving activity of 
courts such as the ECJ (including the Court of first instance) and the ECtHR, 
it will be necessary to build solid legal foundations. This further implies that 
such foundations must be rooted in the legal orders of the states that partici
pate within the supranational legal orders of the EU and the Council of 
Europe, within the legal framework of which the supranational courts oper
ate. To restate this point by paraphrasing Lord Denning’s famous state
ment:486 the time has come for the ‘incoming tide’ of Community law to be 
reversed, or, borrowing a warrior’s terms, the time has come for the Commu
nity invader to be invaded by the legal orders of the Member States.

Clearly, this is not a task for the Community and national legislatures, 
which, acting separately or in concord, do not have the competence (or, 
acting alone, the expertise) to undertake it. As is not uncommon in the legal 
history of Europe,487 the task is primarily one forjudges and legal writers, 
who must get used to looking beyond their own backyards, and must seek out

216. Homogeneity between the ECJ and the EFTA Courts (future) case-law will have to 
be achieved by means of goodwill and mutual exchange of information between the two 
Courts. It is encouraging to note that, in its judgment, the ECJ also refers, at 1-3889, para. 
37, to the EFTA Court’s judgment.

483 Cf. ECJ’s Opinion 2/94 of 28 March 1996 [1996] ECR 1-1759 and comments by Gaja, 33 
CML Rev. (1996) 973 etseq. On the relationship between both legal orders, with reference 
to many legal writings, see Jacobs and White, supra note 453, at 410-14.

484 For a well-known example, see the case-law on the right to the inviolability of the home 
in regard of business premises: ECJ judgment in Cases 46/87 and 227/88, Hoechst v. 
Commission [1989] ECR 2859 v. ECtHR judgments of 16 December 1992 in Niemietz v. 
Germany, Series A, No. 251-B and of 25 February 1993, in Funke v. France, Series A, 
No. 256-A.

485 For examples of cross-fertilization of different legal systems, see my article on ‘Mutual 
Permeation of Public and Private Law at the National and Supranational Level’, 5 
Maastricht Journal o f European and Comparative Law (1998), at 1. A case in point is the 
ECHR’s Hornsby v. Greece judgment of 19 March 1997 RJD (1997-11) 495; also excerpt 
with note: Lawson in SEW (1997) 339), where the ECHR held, in connection with a case 
which had been brought before the ECJ, that Article 6 ECHR not only protects access to 
court, but also the execution of a judgment given by a court.

486 In Bulmer v. Bollinger, supra note 9.
487 R.C. Van Caenegem, Judges, Legislators and Professors: Chapters in European Legal 

History, Goodhart Lectures (1984-85) (1987).
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general principles which are common to the national and supranational legal 
orders and which will furnish them with solutions for unresolved or unsatis
factorily resolved legal problems within their own legal realm.

This search for common general principles -  which should enable lawyers 
and legislators to maintain coherence and see the wood despite the trees -  is 
imperative, particularly in the area of judicial remedies, in view of the fact 
that we must (to reiterate once again) provide equal treatment for those seek
ing relief from courts in similar situations.488 Equally, the impact of the case- 
law of the ECJ is most significant in the area of remedies, as the Court’s 
judgments on the remedies of compensation, interim relief and restitution 
demonstrate. However, this does not mean that general principles should not 
be sought after in other areas, such as the law of contracts and of corpora
tions, even though the impact of directives and therefore of the Community 
legislature is greater in this area (especially in the area of company law) than 
the impact of the case-law of the Community judicature.489 The search for 
general principles common to the legal orders of the Member States in these 
other areas must be designed so as to supply the Community legislature with 
solutions that are acceptable to the Member States and that do not disrupt 
national legal systems.

C. The Uncovering of Common General Principles:
An Ongoing Project

1. The Casebooks for a Common Law o f Europe Project

(i) The organizers of a 1991 conference, arranged by the faculty of law of the 
University of Maastricht, on ‘the Common Law of Europe and the Future of 
Legal Education’, tried to elicit an answer from the conference participants to 
the question of whether it would be feasible to set up a truly ‘European Law 
School’, fashioned along the lines of the best American law schools that 
mainly teach US federal law. It was suggested that such a school would 
represent some ‘future’ ideal within European legal education, and the 
conference participants directed their minds, in a series of workshops,490 to 
the question of what the content of teaching within such a school should be.

488 See also Caranta, ‘Learning from our Neighbours: Public Law Remedies, Homogenization 
from Bottom Up’, 4 Maastricht Journal o f  European and Comparative Law (1997) 220 et 
seq.

489 See, further, van Gerven, ‘The ECJ Case-law as a Means of Unification of Private Law?’, 
5 ERPL (1997) 293.

490 The workshops centred around the subjects that were thought to be most likely to give rise 
to a common core of principles: public law (common constitutional and administrative 
law), private law (contracts, torts and conflicts of laws), company and economic law, 
criminal law, social law. These were followed by a series of socio-historical-methodologi - 
cal and philosophical workshops.
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Long before the 1991 Maastricht conference -  as the introduction to the 
published papers of that conference recalls491 -  the European University 
Institute, in Florence, had organized its first colloquium, in 1976, under the 
then surprising title: ‘New Perspectives for a Common Law of Europe’. The 
contributions to that colloquium were edited by Mauro Cappeletti in 1978. 
Since then, many studies have been devoted to the emergence of a new ‘Ius 
Commune ’ or Common law of Europe.

Even more importantly, several projects have been undertaken (mainly) in 
the field of private law to draft uniform law rules, two of which should be 
mentioned here. The first was undertaken by Uni droit (founded in 1926). It 
aims to draft uniform legislation, similar to the American model codes, in 
fields such as international commercial contracts. The other project was initi
ated by Professor Lando (as announced at the 1976 Florence colloquium) 
under th aegis of the Commission, and focuses on European contract law. 
This project also aims to codify uniform private law rules, but only in the 
field of (general) contract law, and its results were first published in 1995 
(Part I, on performance, non-performance and remedies)492 under the title, 
The Principles o f European Contract Law (eds, Ole Lando and Hugh Beale). 
Neither of these initiatives wish to create binding law, but instead seek to 
propose model rules that might inspire legislators, courts, contracting parties, 
arbitrators and scholars alike. The model rules, or principles, are proposed (in 
the manner of American Restatements) in the form of articles of a code, 
which are then commented on and are followed by notes containing refer
ences to the legal texts, case law and legal writings of various national, 
mainly European, legal systems.493

(ii) The drafting of common rules and principles which might inspire 
legislators, legal practitioners and academics who are seeking after useful and 
appropriate models and solutions is an aspiration deeply rooted in the legal 
traditions of continental Europe. It is a worthwhile project and should be 
pursued further. The ‘Casebooks for a Common Law of Europe’ project,494 
however, takes a somewhat different line: rather than drafting model princi
ples, taking the form of articles of a code, it seeks to uncover common gen
eral principles as they are laid down in the court decisions and legal texts of 
the different national and supranational legal orders. It is hoped that the 
‘case-books’ published as a result of the project will be useful teaching

491 De Witte and Forder, in The Common Law o f Europe and the Future o f  Legal Education 
(1997), at VII.

492 Published by Martinus Nijhoff. See the latest edition in O. Lando and H. Beale (eds), 
Principles o f European Contract Law, Parts I  and II, Combined and Revised (2000).

493 For more information on these initiatives, see the articles of P.C. Miiller-Graff and, in 
particular of Hartkamp, in Towards a European Civil Code (1994), at 19 et seq. and at 37 
et seq. See also the Preface and the Introduction to Part I of The Principles o f European 
Contract Law.

494 For more information, see the website <http://rechten.unimaas.nl/casebook>.

http://rechten.unimaas.nl/casebook
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materials in the curricula of law schools throughout Europe, and will be 
equally useful to courts which are looking for the rules in line with which a 
case should be decided.

The main aim is to collect a (necessarily limited) number of materials, 
mainly cases, but also other legal texts.495 It is hoped that these will, as far as 
is possible, represent similar factual situations and will demonstrate the 
manner in which various national legal systems -  the major focus being laid 
on the English, French and German systems -  approach these situations.496 
Each document will be followed by a series of short notes (one to two pages) 
that will place it within its specific context. The solutions found within the 
documents reproduced, as well as the legal reasoning which led to them, will 
be introduced and commented upon at the beginning and end of each section 
in short comparative notes that will emphasize, where possible, the emer
gence of general principles in national legal orders and in the legal orders of 
the European Union and of the Council of Europe.

The difference between this project and the initiatives mentioned before is 
more a matter of emphasis than of substance. Clearly, the Unidroit and Euro
pean Contract Law initiatives also use legal materials from the various legal 
systems in order to find the most appropriate or reasonable solutions, which 
are then restated in the form of model code articles. In the casebook project, 
however, the object is not (to the same degree at least) the formulation of 
uniform rules, but is, rather, the discovery of similar solutions and rules 
within the existing laws and the analysis and comparison of the legal reason
ing behind such solutions, whereby the major emphasis is the identification 
(where possible) of an emerging consensus (or, at the very least, Konzens- 
fahigkeit) among the European legal orders. Clearly, both approaches are 
complementary: whereas the ‘bottom-up’ approach presented here will sup
port and illustrate the rules which the other initiatives have selected as being 
the most appropriate ones, the ‘top-down’ approach will serve as a restate
ment of the common general principles that may appear to be already present 
in the case law and other legal documents of the legal orders under review. 
These general principles, which cannot necessarily be captured within precise 
‘article-like’ language, are the major elements which will aid us in our 
endeavours to maintain a certain degree of homogeneity between the various 
legal systems, within each of them, and between the various areas of the law.

Those who believe that the case method is an extremely useful manner of 
introducing students, scholars and practitioners to a given field of the law 
will not need to be convinced of the need for case books. The fact that they

495 Apart from extracts from cases, where appropriate, extracts from statutes, proposed legis - 
lation, reprints from books and articles will be reproduced as well.

496 Materials from other European legal systems will be included when they present an origi - 
nal approach or constitute an improvement on solutions adopted by the major legal sys - 
terns.
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may be used, it is hoped, at several universities in different countries, includ
ing those in Central and Eastern Europe, will present the additional advantage 
that academics and students will discuss and become familiar with the same 
leading cases and materials. This, in itself, may help, over the (unfortunately, 
many) years to come, to forge a common law of Europe. In addition, 
however, practitioners may also be encouraged by the Case Book Series to 
seek out the solutions that they cannot easily find in their own legal system. 
The subjects which will be dealt with in the first (four) case books are: 
contracts, torts, judicial review of administrative action and companies. 
These subjects have been selected because they form the core of the private 
and public law in which common principles are most likely to be uncovered. 
Work is under way on each of these case books. One of the most important 
fringe benefits that has already been discovered is the fact that senior and 
junior researchers from different countries are working with one another and 
are learning to understand the roots of other legal orders.

2  The Scope o f Application o f the Remedy o f Compensation in a
Comparative Law Perspective

(i) Of the four case books mentioned above, the general part of the Casebook 
on Torts, dealing with the scope of protection of the laws on tort, was pub
lished first. The full book contains further materials on the function of tort 
law; unlawfulness and culpability; liability for other persons and for objects; 
stricter forms of liability; causation; defences, exclusions, immunities; and 
remedies.497

The (first published) part on the Scope o f Protection o f Tort Laws is de
voted to the basic approach which the legal systems take in respect of the 
kind of rights or interests which are protected by the rules on tort. Related 
questions are: what persons enjoy protection in respect of which categories of 
harm? Are all tortfeasors, regardless of their private or public law nature, 
subject to the same, or to different rules? Can every form of behaviour, i.e., 
acts and omissions, lead to tort liability? As may be seen , the subject is ap
proached in a very broad manner and does not adhere to traditional distinc
tions, such as those made between public and private law, and national, 
supranational and international law. The publication is, instead, divided into 
nine sections. These are: 1. General approach of tort laws; 2. Protection 
against harmful acts and omissions; 3. Protection of life, physical integrity, 
health and freedom; 4. Protection of personality rights and privacy; 5. Pro
tection of ownership and property rights; 6. Protection of economic interests; 
7. Protection of collective interests; 8. Protection against the unlawful con
duct of public authorities; 9. Impact of supranational and international law.

497 For the first part of the Casebook see supra note 465. For the complete version see W. v.
Gerven, J. Lever, P. Larouche, Cases, Materials and Text on National, Supranational and
International Tort Law (Hart Publishing, 2000).
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(ii) This is not the appropriate place to summarize the results of the analy
sis carried out in the book. It suffices here to note that, notwithstanding the 
important differences in the general approach of the three major national 
legal systems, such differences tend to fade away when one looks at the 
whole of the system and when one also takes more recent legislation into 
account, which has overcome the deficiencies found within older laws and 
legislation. Furthermore, supranational legislation and case-law have tended 
to reduce the national differences even further -  especially, as far as EC law 
is concerned, in the area of the extra-contractual liability of public authorities 
and, as a consequence of this, in the area of the extra-contractual liability of 
private persons, particularly in legal systems which treat private and public 
tortfeasors in the same way.

The analysis demonstrates that the protection afforded to the basic inter
ests dealt with in sections 3 to 6 (see the above enumeration) by tort rules, is, 
by and large, very similar in practical terms. Differences do appear in the 
degree of protection given against pure omissions (these are omissions not 
committed in the course of action), the degree of protection given against 
non-material harm or harm suffered by secondary victims, and the degree of 
protection that is granted for general personality rights and economic inter
ests. However, these differences are less significant than one might have 
expected. There is one field where divergence is particularly acute -  the area 
of collective claims -  mainly since not all national legal systems have devel
oped a sufficiently coherent system with regard to claims for compensation 
(as opposed to injunctory relief). This explains why US and Canadian mate
rials -  class actions are accepted in both countries -  have been reproduced in 
the volume.

(iii) Within the context of the present contribution, which deals with the 
national law remedies that might be used to enforce the Community rights of 
individuals, comparative research in the area of tort law is, clearly, of special 
importance, since it sets out the common rules for the establishment of 
contractual liability and, therefore, for the existence of the remedy of 
compensation. In addition to the remedy of compensation, the contribution 
has discussed the remedies of restitution and of interim relief. It would, there - 
fore, be of great interest if comparative research were also to be undertaken 
in order to uncover general principles in these two areas.498

498 For the remedy of interim relief, see the recent book of S. Lehr, Einstweiliger Rechts - 
schütz und Europäische Union, Beiträge zum ausländischen öffentlichen Recht und Völ - 
kerrecht, Vol. 128 (1997). Also, Tarzia, ‘Les Mesures Provisoires dans les Pays de la 
C.E.E.’, Annales de droit de Louvain (1996) 163-72. For the remedy of restitution, see, 
Clive, ‘Restitution and Unjustified Enrichment’, in A. Hartkamp et al. (eds), Towards a 
European Civil Code (2nd. ed., 1998) 383 etseq . Also Zweigert and Kötz, translated by 
T. Weir (2nd. ed., 1987) 575 (3rd ed. in German, Einführung in die Rechtsvergleichung 
(1996) 538 etseq.).
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