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For all those children who have never known peace 
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“For you peace doesn’t mean anything,” he had said to the war’s children.  

None of the population under twenty years of age had ever known peace.* 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
* Peter Eichstaedt, Child soldiers of Uganda and the LRA, p. 172 
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THESIS SUMMARY 

 

 

This study is an enquiry into the legal developments aimed at bringing the involvement of 

children in armed conflict to an end. The issue of children’s recruitment into and use by 

armed groups and forces is addressed from an interdisciplinary legal perspective that 

combines human rights law, international humanitarian law and international criminal law. 

The study takes a child rights-based approach to the issue of children in armed conflict and 

thereby aims to fill some of the current gaps in the international criminal law-discourse, 

which has not been developed with special regard to children’s rights.  

 

Part I of the study analyses the evolution of the qualification of the acts of recruiting and 

using children in armed conflict, from violations of the laws of war to human rights violations 

and, more recently, international crimes. It describes the growing legal framework 

surrounding this phenomenon, and places emphasis on a few issues of particular relevance, 

such as the term ‘child soldier’ or ‘voluntary’ versus ‘forced’ recruitment. It is argued that in 

order to tackle the problem of children involved in armed conflict, the child must be 

appropriately defined and taken into account by international law and justice mechanisms. 

Part II of the study seeks to assess the consequences of the international standard-setting 

regarding children in armed conflict on international and domestic legal practice. The 

evolving international case law relative to the crimes of recruiting and using children in armed 

conflict is analysed, followed by an examination of the tendency to criminalise these acts at 

national level. In order to illustrate this point, the last chapter of the study focuses on the 

relevant legal developments of two countries particularly affected by the use of children in 

armed conflict, namely Colombia and the Democratic Republic of Congo. In conclusion, an 

attempt is made to answer the question as to whether the judicial path is efficient or desirable 

when addressing the issue of children’s involvement in armed conflict. 
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GENERAL INTRODUCTION 

 

1. STRUCTURE AND CONTENT 

This study is an enquiry into the legal developments aimed at bringing the involvement of 

children in armed conflict to an end. The issues pertaining to the recruitment of children, and 

their subsequent use, by armed groups and forces are addressed from an interdisciplinary legal 

perspective that combines human rights law, international humanitarian law and international 

criminal law. The study takes a child rights-based approach to the issue of children in armed 

conflict and thereby aims to fill some of the current gaps in the international criminal law-

discourse, which has not been developed with special regard to children’s rights. 

Over the last two decades, the issue of children affected by armed conflict has gained an 

increasing amount of attention, and as a result important social, political and legal steps have 

been taken to protect children from the negative impact of wars. Initially, at the beginning of 

the 1990s, studies sought to understand and circumscribe the phenomenon, attempting to 

qualify and quantify the problem. It became apparent that the existing laws that were intended 

to limit the recruitment and use of children in armed conflict were far from sufficient in 

modern day conflicts, and the legal framework intended to regulate this phenomenon was 

called into question. Gradually, the focus of the legal discourse moved towards the 

criminalisation of, and accountability for, child recruitment. 

An expanding literature on the practices and theories regarding children’s rights and 

international criminal accountability has recently been published.1 This doctoral thesis is 

intended to identify and assess the most recent developments in the field, as well as to expand 

upon some of the complex aspects of the legal discourse relative to children and armed 

conflict. Indeed, if the issue of children affected by armed conflict seems upon a first glance 

to constitute a rather obvious problématique and hence a mere matter of awareness raising 

and human rights lobbying, upon closer analysis it reveals the presence of several underlying 

complex legal questions. The increased interest in the legal sphere for the plight of children 

involved in armed conflict, especially in the field of international criminal law, requires that 

                                                
1 See for example: No Peace Without Justice and UNICEF Innocenti Research Center, International Criminal 
Justice and Children, Rome, 2002; Karin Arts and Vesselin Popovski, International Criminal Accountability 
and the Rights of Children, Hague Academic Press, 2005; Matthew Happold, Child Soldiers in International 
Law, Manchester University Press, 2005; Peter Singer, “Talk is Cheap: Getting serious about preventing child 
soldiers” in: Cornell International Law Journal, Vol.37, 2004, p.561-586; Anatole Ayissi, “Protecting children 
in armed conflict: from commitment to compliance” in: Children and Security, Vol.3, 2002; Barbara Fontana, 
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these questions be answered. The court decisions in recent and on-going cases are in part 

providing answers today, but these are still very few and far between and, perhaps due to the 

novelty of considering the topic as a criminal matter, at times leave aside certain important 

considerations relative to the child. 

The participation of children in armed conflict has probably been described in as many 

ways as the number of countries in which the phenomenon exists.2 Studied by anthropologists 

and sociologists, psychologists and political scientists, lawyers and historians, it has been 

described as a cultural practice – often a transition ritual from childhood to manhood –, an act 

of barbarism, a form of child abuse or, more recently, a crime. Children who, as members of 

armed groups or forces, engage in warfare and commit atrocities are seen alternately as 

dangerous and evil, as helpless victims, or as heroes.3 Based upon these diverging 

perceptions, different ways to address the issue have also been proposed. Suggested solutions 

range from local and social measures such as forgiveness rituals, mediation, negotiation and 

reconciliation, to more legal and/or global measures including peace agreements, amnesty 

provisions or criminal proceedings. 

As will be recalled throughout the study, judicial procedures alone are not sufficient to put 

an end to this practice. The efforts of the United Nations and civil society actors on the topic 

of children and armed conflict have led to considerable achievements and underpin most of 

the legal evolution in the field, at times directly, such as with the quasi-universally binding 

Convention on the Rights of the Child, and at times indirectly, for instance through reporting 

and monitoring mechanisms. Moreover, institutions devoted to truth and reconciliation, local 

forms of justice, and peace negotiations are of crucial importance in the search for a solution 

to the problems spurred by armed conflict. Nevertheless, the purpose of this doctoral thesis is 

to address the legal challenges that closely accompany the struggle against child recruitment. 

Therefore, the choice has been made to focus in particular on the characterisation of 

recruitment and use of children in armed conflict as crimes. For that purpose, this study will 

examine the legal instruments intended to prohibit and criminalise this conduct, as well as the 

judicial measures that aim to establish the accountability of those responsible for such crimes. 

Moreover, the impact of the international standard-setting with regard to children and armed 

conflict on the criminal accountability procedures that have been created over the last decade 
                                                
2 According to the Coalition to Stop the Use of Child Soldiers’ 2008 Global Report, children are being recruited 
into armed forces or groups, and/or used in armed conflicts, in at least 86 countries and territories worldwide. 
See: Child Soldiers Global Report 2008. The report can be found at: 
http://www.childsoldiersglobalreport.org/ last accessed 10 February 2013. 
3 For an interesting summary of these different views on children in armed conflict, see: Myriam Denov, Child 
soldiers: Sierra Leone’s Revolutionary United Front, Cambridge University Press 2010, p.5-10. 
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will be examined with the aim of assessing the potential effect that penal measures – in 

particular those pertaining to international criminal justice – can have in putting an end to the 

involvement of children in armed conflict. It should be noted that the purpose of this study is 

not to address the eventual responsibility – criminal or other – of children who participate in 

armed conflict.4 

The study adheres to the following pattern: Part I will begin from the more classical state-

centred vision of international law. The challenge of how to end the recruitment and use of 

children in armed conflict is addressed from the viewpoint of those branches of international 

law that, to different degrees, deal with children and their protection from and/or involvement 

in armed conflicts, namely: international human rights law, international humanitarian law, 

international criminal law, and (to a lesser extent) international labour law and international 

law relative to refugees. The state is under the obligation – stemming from treaty law, 

customary law and general principles of international law – to protect the child in accordance 

with binding rules. Part I is thus dedicated to presenting the legal framework surrounding the 

topic, but also to defining the subject that falls under this framework of protection by 

providing a legal definition of the child.  

Furthermore, in the elaboration of this legal framework, an attempt is made to include a 

notion of justice that takes the child into account. This can scarcely be seen as a purely legal 

concept and, due to the complexities that it entails, it could most certainly be the object of a 

separate doctoral thesis. Nevertheless, since the term ‘justice’ is frequently used in this study, 

and considering its flexibility and the many different contexts in which it is used, it was 

deemed necessary to find at least a tentative definition that could fit the particular legal 

framework of the crime of recruiting and using children in armed conflict. No intention exists 

in Part I of this thesis to propose a universal or absolute meaning for this highly complex 

notion, on which countless books have been written.5 

Related to the notion of justice, the thesis also addresses the way in which children who 

have been recruited are perceived and treated, both during and after their involvement in an 

armed group or forces, and the implications of the use of the term ‘child soldier’ are 

examined. This term is recurrent in the discourse on children and armed conflict and arguably 
                                                
4 This topic is addressed by, among others: Michael Custer, ”Punishing Child Soldiers: The Special Court for 
Sierra Leone and the Lessons to Be Learned from the United States’ Juvenile Justice System” in: Temple 
International and Comparative Law Journal, Vol.19, 2006, p.449-476; Steven Freeland, ”Mere Children or 
Weapons of War – Child Soldiers and International Law” in: University of La Verne Law Review, Vol.29, 2008, 
p.19-55. 
5 To mention only a few, see: John Rawls, A Theory of Justice, Revised Edition, Harvard University Press, 1999; 
Andrew Altman and Christopher Heath Wellman, A Liberal Theory of International Justice, Oxford University 
Press, 2009; Michael Sandel, Justice: What's the Right Thing to Do?, Penguin Books Limited, 2009. 



 

 20 

has a real impact both on how this issue is addressed in practice and on how children involved 

in armed conflict are perceived.  

While Part I of the thesis adopts a broad, or general, perspective, in which state 

responsibility is a central element, Part II contemplates a more circumscribed perspective, 

focusing on the role and responsibility of the individual under international law. Situated 

within the field of international criminal law, the responsibility of the individual for violations 

of international law, i.e. for having committed international crimes, is addressed.  

A short chapter on the evolution of international criminal law (ICL) opens Part II, with the 

purpose of inserting child recruitment into this specific legal context and explaining how the 

acts of recreuiting and using children in armed conflict came to be defined as international 

crimes. In the ensuing chapters, the impact of this international legal framework aimed at 

achieving accountability for international crimes, as well as of the international norms 

regarding children and armed conflict, on the emerging legal practice in this field is assessed. 

First, the international judicial system with the International Criminal Court (ICC) and the 

Special Court for Sierra Leone (SCSL) and their recent and on-going case law relative to the 

crimes of recruiting and using children in armed conflict is analysed. A series of legal issues 

and concepts that have been interpreted by these courts are addressed in a systematic and 

comparative manner, taking into account also the established legal framework of children’s 

rights and child protection. 

Second, the legal practice on the domestic level is examined through a case study, which 

exemplifies the recent tendency of some states (in particular states that have ratified the Rome 

Statute of the International Criminal Court) to criminalise the acts of recruiting and using 

children in armed conflict. The relevant jurisprudential developments are examined as the 

case study focuses on the impact of international law upon the internal legal order of two 

countries particularly affected by the use of children in armed conflict, namely Colombia and 

the Democratic Republic of Congo (DRC).6 In this chapter, international state responsibility 

and individual criminal responsibility are combined, illustrating two possible scenarios. Both 

take the fact that international crimes against children have been committed as a starting 

point. In the case of Colombia, the state – deemed in compliance with its obligations under 

international law – acts to end impunity for international crimes. In the case of the DRC, on 

the other hand, the state does not fully comply with its obligations under international law to 
                                                
6 The analysis of the legal developments relative to children and armed conflict in these two countries is not 
based upon field research, but on legislative acts, scholarly texts, and news articles etc. It is not intended to 
provide a comprehensive analysis of the situation, but aims to give an illustration of what type of initiatives 
some states have taken to tackle this problem at the national level. 
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prosecute such international crimes, resulting in the assumption of jurisdiction by the 

International Criminal Court. In theory, the possible outcomes of a state’s failure to comply 

with its obligation to prosecute international crimes are threefold. The first possibility, which 

is what ICL seeks to avoid, is that no consequence whatsoever ensues from this lack of 

compliance, for which those who have committed international crimes effectively enjoy 

impunity. Until very recently, this was the prevailing scenario for the acts of recruiting and 

using children in armed conflict. The two other possibilities both concern international 

prosecutions, either before the International Criminal Court, or before an ad hoc – possibly 

hybrid – tribunal (such as the Special Court for Sierra Leone).7 

A premise underlying Part II is the idea that, in normal circumstances, international crimes 

should be addressed at the domestic level and those allegedly responsible should be 

prosecuted in domestic courts. Only in extraordinary circumstances, where a state’s judicial 

apparatus is dysfunctional (inability to prosecute), for example due to an on-going or recent 

armed conflict, or where a violation by the very authorities of the state that has jurisdiction 

has taken place (unwillingness to prosecute) should resolution be sought before an 

international tribunal. 

The final objective of the study is twofold: firstly, to enquire into the evolution of the 

qualification of the acts of recruiting and using children in armed conflict, from violations of 

the laws of war to human rights violations and, more recently, international crimes. This 

enquiry thus focuses on the empirical question of how the recruitment and use of children in 

armed conflict have developed as crimes under international law. The answer to that question 

is gradually constructed in Chapters 1 to 4. Secondly, the objective is to analyse the impact of 

the international legal developments relative to children in armed conflict on the international 

and national legal practice. This is done by analysing the international case law for the crimes 

of recruiting and using children in armed conflict (Chapter 5) and by addressing the steps 

taken by states to criminalise child recruitment and carry out domestic prosecutions against 

individuals for such crimes (Chapter 6). Lastly, based upon this analysis, an attempt is made 

to answer a normative question: is the judicial path efficient, or even desirable, when 

addressing the issue of the involvement of children in armed conflict?  

 

 

 

                                                
7 A fourth possibility, which is beyond the scope of the present study, is that the case is dealt with by another 
state on the basis of universal jurisdiction.  
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2. THE RAISON D’ÊTRE OF THIS THESIS  

In this part of the introduction, I wish to explain some of the reasons that influenced the 

choice of this topic for my doctoral thesis. It is the only part of the study in which I will write 

in the first person and in which some explicit value judgements are made. 

Centuries old accounts of children participating in warfare exist, and these accounts 

continue to exist in today’s armed conflicts. At first glance, this practice may seem like a 

structural phenomenon inherent to war and, indeed, the continued participation of children in 

future armed conflicts is likely. Yet, the situations that see children involved in armed forces 

and groups today have undergone profound changes with regard to earlier experiences, and 

the practice seems to have gradually intensified and been brutalised. Information gathered 

from the Democratic Republic of Congo, Uganda, Sri Lanka, Colombia, and many other 

countries in which children have been heavily involved in recent or on-going armed conflicts 

is appalling,8 and it is increasingly difficult to remain indifferent when confronted with 

accounts of the treatment that is inflicted upon children as young as six or seven years of age. 

In the early 1990s, newspapers published a series of articles and photos of young children, 

armed to their teeth, who were killing and spreading fear among civilian populations. It was 

reported that children as young as nine were fighting in Kabul with the mujaheddin, 12-year 

olds were defending the jungle territory of Burmese rebels, and armed girls were fighting the 

civil war in El Salvador.9 

The reactions to such news were not late to follow, and throughout the 1990s this 

phenomenon attracted growing attention. The picture that came forth was one of thousands of 

children forced to become warriors and to kill and maim on behalf of adults, who indeed used 

the children as their “tools” to carry out atrocities. Recruitment and “initiation” techniques by 

which noses, ears and lips of “disobedient” children were cut off, or children were forced to 

commit abhorrent acts against their own family members as a symbolic way to swear loyalty 

to their commanders, were revealed to incredulous news readers and listeners.10 The 

discovery of this reality soon provoked a reaction also within governmental and 

nongovernmental organisations for human rights, and chiefly the United Nations. The first 

                                                
8 Child Soldiers International (formerly the Coalitition to Stop the Use of Child Soldiers) publishes 
comprehensive Global Reports on children and armed conflict every four years. The most recent report ”Louder 
than words” (2012), the Global Report from 2008, as well as some country-specific reports, are available at: 
http://www.child-soldiers.org/ last accessed 24 January 2013. 
9 Time International, 18 June 1990, scanned articles in author’s possession. 
10 For more details on punishments and other rituals, see for instance: Kendra E. Dupuy and Krijn Peters, War 
and Children: A Reference Handbook, ABC-CLIO, 2010, and: James Marten (Ed.), Children and War: A 
Historical Anthology, New York University Press, 2002. 
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significant reports appeared in the mid-1990s, the most important of which was the UN study 

on the impact of armed conflict on children.11 The results of the study lent insight into the 

quantitative aspects of the phenomenon, estimating that around 300,000 children were 

participating in armed conflicts all over the world. Alongside the recruitment and use of 

children in armed hostilities were other violations and abuses against children, such as killing 

and maiming children, rape and other forms of sexual violence against children, the abduction 

of children, attacks against schools and hospitals, and the denial of humanitarian access to 

children.12 

Was this a new phenomenon? The answer soon came from a variety of sources: of course 

not, children had played an active role in armed conflicts for as long as wars have been 

documented.13 Young people under the age of 18 are believed to have been enlisted both by 

the Athenians and the Spartans in Ancient Greece,14 and children participated in the wars 

between Native Americans and settlers in the 17th and 18th centuries.15 Napoleon is known to 

have used children as young as 12 as drummer boys and for other services in his military 

campaigns, and 15-year olds from the Hitler Jugend had to defend a desperate Berlin toward 

the end of World War II.16 Several books published at the end of the 20th and the beginning of 

the 21st century recount these events; some in an attempt to show that the participation of 

children in war is a normal phenomenon that has always existed, and that it is instead the 

“child soldier as an abused and exploited victim of war [that] is a radically new concept”.17 

Although I do not question the truth in many of those historic accounts, I am uneasy with the 

apparent (implicit) suggestion that, just because children’s involvement in war is something 

habitual, we should accept it rather than try to end it.18 The fact that things have always been 

                                                
11 The United Nations General Assembly adopted Resolution 48/157 in December 1993, and in 1994 the UN 
Secretary General asked the expert Graça Machel to prepare a global study on children and armed conflict. The 
report, “Impact of Armed Conflict on Children” (UNGA Doc. A/51/306), was delivered in August 1996.  
12 These acts were identified as the ”Six grave violations against children during armed conflict” and enumerated 
by the UN Security Council in its resolutions on the topic. The Security Council has adopted the following 
resolutions on children and armed conflict: Res.1261(1999); 1314(2000); 1379(2001); 1460(2003); 1539(2004); 
1612(2005); 1882(2009) and; 1998(2011).   
13 This does not mean that children have participated in all armed conflicts, only that there are several accounts 
of children’s involvement in wars from different time periods and different geographical areas.  
14 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.55. 
15 James Marten (Ed.), Children and War: A Historical Anthology, supra 10, p.11-12; David M. Rosen, Armies 
of the Young: Child Soldiers in War and Terrorism, Rutgers University Press, 2005, p.4. 
16 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.56. 
17 David M. Rosen, Armies of the Young: Child Soldiers in War and Terrorism, supra 15, p.6. On this point, see 
also: Edward Newman, “The “new wars” debate: A historical perspective is needed” in: Security Dialogue 
Vol.35, no.2, 2004, p.173-189. 
18 Some authors even go so far as to suggest that the interest in children and armed conflict only serves the 
political interests of humanitarian actors. See: David M. Rosen, Armies of the Young: Child Soldiers in War and 
Terrorism, supra 15, p.14 and 157. 
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in a certain way simply cannot serve to justify that they should remain that way. Such an 

attitude, had it dominated the legal and political discourse over the years, would have led to 

the denial of the existence of human rights, rather than the exponential development that has 

taken place over the course of the 20th century. 

Furthermore, the frequent criticism directed toward the humanitarian discourse relative to 

children and armed conflict, which claims that it denies a child’s agency and capacity to make 

rational decisions,19 seems to be exaggerated and, more importantly, ignores recent 

neurobiological findings about the decision-making and behaviour processes and capabilities 

of children. According to such critics, humanitarians or “anti-child-soldier advocates”20 see 

children who participate in armed conflict merely as passive and helpless victims, and their 

discourse fails to recognise that children may actually make the choice to take up arms, based 

upon the rational consideration that this is their best option given the circumstances.21 While 

it may be true in a limited number of cases, this criticism tends to understate the importance 

that the environment and context surrounding an individual, in particular someone of young 

age who still has not fully developed his/her mental capacities, can have upon that person’s 

actions. As Denov suggests, a combination of these two factors – agency and structure – is 

needed to understand a person’s behaviour22 and, in the case of children in armed conflict, “it 

is difficult to interpret acts of brutality perpetrated by children as outcomes of rational 

decision-making entirely divorced from their social environment.”23 Moreover, this criticism 

ignores the overwhelming evidence presented by recent adolescent brain research, which 

demonstrates that, while children may be intelligent and competent, they are not adults. Most 

importantly, the pre-frontal cortex – which is precisely the part of the brain responsible for the 

capacity to make complex judgments, to weigh closely competing alternatives in a balanced 

and careful way, and to control impulses – is not fully developed until an individual reaches 

the twenties.24 

                                                
19 Myriam Denov, Child soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.7-9; David M. Rosen, 
Armies of the Young: Child Soldiers in War and Terrorism, supra 15, 133. 
20 David M. Rosen, Armies of the Young: Child Soldiers in War and Terrorism, supra 15, p.144. 
21 Indeed, a common criticism of scholars who address children as victims of recruitment is to claim that they 
automatically fall into the ”typical Western/colonial” discourse, denying children their agency and treating them 
as mere objects of protection. See for instance: Myriam Denov, Child soldiers: Sierra Leone’s Revolutionary 
United Front, supra 3, p.7-9. 
22 Myriam Denov, Child soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.46-47. 
23 Ibid. p.42. 
24 See for instance: Debra Bradley Ruder, “The Teen Brain”, in: Harvard Magazine, September-October 2008; 
Daniel R. Weinberger, Brita Elvevåg and Jay N. Giedd, “The Adolescent Brain: A Work in Progress”, The 
National Campaign to Prevent Teenage Pregnancy, June 2005;  



 

 26 

Treating children as entirely rational and conscious decision-makers without considering 

these important neurobiological factors also tends to be short-sighted, insofar as it fails to take 

into account that many children, although able to see that joining an armed group might 

increase their chances of survival in a specific given moment, are highly unprepared for the 

experiences they will be exposed to as a consequence of joining that group.25 This is also a 

major reason why many humanitarian actors prefer not to speak of voluntary recruitment; not 

because the child could not see that joining the armed group/forces represented the best option 

to survive/eat/be safe for the moment, but because the human being, according to recent 

adolescent brain research, fully develops functions such as judgment and insight only in early 

adulthood.26 Lastly, by stubbornly focusing on whether children involved in armed conflict 

have the capacity or not to choose whether to do so, critics of the humanitarian discourse 

relative to children in armed conflict tend to ignore the long-term consequences of hundreds 

of thousands of children raised in and by war. Humanitarian and legal work intended to put an 

end to the recruitment and use of children by armed groups or forces goes beyond such 

considerations and, as should be expected, aims at favouring peace and non-violence. It is 

based on the simple equation that children who fight wars are not only subject to human 

rights violations and are the victims of crimes but are, due to their lack of education in 

anything other than warfare-related activities, more likely to perpetuate violence than to 

favour non-violent solutions. 

Aside from the abovementioned considerations, it also ought to be noted that, although 

some critics deny it, something in the way in which children participate in armed conflicts has 

changed that justifies, more than ever, the battle against this practice. While it is the view of 

this author that children should, ideally, never take part in armed conflict, it is hard to deny 

that the context in which children have taken up arms in the past seems to differ from the 

                                                
25 Indeed, a high number of demobilised children state that they did not know or expect the treatment they 
received once they became members of an armed group or of the armed forces. 
26 Indeed, recent results have shown clear evidence of the brain continuing to develop into the early 20s. 
Notably, it is the parts of the brain responsible for emotions, self-control, judgement and organisation that 
develop mainly between puberty and adulthood, but no part of the brain is fully developed before the age of 16. 
Researchers are now affirming that 21-22 years of age is closer to the ‘biological’ age of maturity, as opposed to 
the earlier belief that the brain was fully developed by the age of 12 or 13. See for instance: “Adolescent Brain 
Development” by Research, Facts and Findings, A Collaboration of Cornell University, University of Rochester 
and the NYS Center for School Safety, May 2002. According to this article, “experts caution careful 
interpretation of this new information about adolescent brain development, as it is still very early in the analysis 
and understanding of what it all means. Yet it is also true that these findings add new dimensions to issues facing 
young people […]”. See also: “Adolescence, Brain Development and Legal Culpability”, Juvenile Justice 
Center, American Bar Association, January 2004; Craig M. Bennet, Abigail A. Baird, “Anatomical changes in 
the emerging adult brain: A voxel-based morphometry study”, in: Human Brain Mapping, Vol.27, No.9, p.766-
777, September 2006.  
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current armed conflicts in which children are found to participate. Children killed or mutilated 

in war, or children killing and mutilating others, is no appealing prospect. Nevertheless, a 

teenager who takes up arms to protect his/her family that is being attacked evokes a somewhat 

different feeling than a child being forced by strangers to kill his/her own family. This is 

perhaps the turning point, at which no defence for the idea of children’s involvement is 

possible any longer. That turning point has since long been reached, and today the situation 

for many children is one where moral borders between what is right and wrong have been 

altogether erased. Not a situation in which a teenage boy does not become a man before he is 

allowed, to his own pride, to accompany his father to defend his family and village;27 but a 

moral limbo in which a child unlikely to have seen his tenth birthday is forced to kill his 

mother and father before following his commander, a perfect stranger, to loot the next village; 

or where a girl is abducted and raped by three, five or ten soldiers28 before being forced to 

alternate cooking, cleaning and sexual services with armed fighting. In the first as in the 

second case, the children may loose their lives or take those of others. But in the first 

scenario, the boy may, perhaps, die with a feeling of pride in his soul, killed by the enemy – 

the stranger – while defending his home. In the second scenario, the boy and the girl run an 

equally high risk of being killed by their very own commander – the stranger – as by the 

newly invented enemy. They will die knowing that rather than defending their family 

members they were perhaps the ones who killed them.29 Did the boy watch while his sister 

and mother were raped or while the stomach of his pregnant neighbour was ripped open and 

the foetus torn out?30 Or did the girl try to refuse, only to have her ears and nose cut off,31 or 

                                                
27 Accounts from Custer’s last fight at Little Big Horn show that some of the Native Americans defending 
themselves and their people were 14 or 15 and “mad, because [they were] thinking of the women and little 
children running down there, all scared and out of breath”, see: James Marten (Ed.), Children and War: A 
Historical Anthology, supra 10, p.11-12. 
28 Human Rights Watch, “We’ll kill you if you cry: Sexual violence in the Sierra Leone conflict”, Sierra Leone, 
Vol.15, No.1(A), January 2003, in particular p.28-30.  
29 One example of this is the 1975–1992 conflict in Mozambique, when the rebel Mozambican National 
Resistance (RENAMO) forced captured children to kill their family members in front of their whole village. 
That way, the children had no direct family to return to if they managed to escape from the rebels, and they were 
unlikely to be accepted back into their village. Defection thus became much more difficult, and the children were 
left with no other possibility than to stay with the RENAMO forces. See: Kendra E. Dupuy and Krijn Peters, 
War and Children: A Reference Handbook, supra 10, p.66. 
30 For instance the Lord’s Resistance Army (LRA), active since 1987 in Uganda and later in the neighbouring 
states, is known for having abducted a large number of small children who were subsequently forced to commit 
unthinkable atrocities against their own families in order to induct them into the movement. See for instance: 
Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.67; Peter Eichstaedt, 
First Kill Your Family: Child Soldiers of Uganda and the Lord’s Resistance Army, Chicago: Lawrence Hill 
Books, 2008, p.2, 3, 31, 102, 142, 143. The Revolutionary United Front (RUF) in Sierra Leone is also infamous 
for the horrible acts carried out against civilians. See for instance: David M. Rosen, Armies of the Young: Child 
Soldiers in War and Terrorism, supra 15, p.57, and: Human Rights Watch, “We’ll kill you if you cry: Sexual 
violence in the Sierra Leone conflict”, supra 28. 
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perhaps was she killed to set the example for those 20 other children standing in a row 

nearby, waiting for their turn? This does sound like an awfully tactless fiction, but this is the 

reality of thousands of children participating in armed conflicts today. Although the 

aforementioned examples do not reflect the situation of every child associated with armed 

groups or forces, the evidence gathered by hundreds of local and international NGOs and 

governmental organisations depict a picture that is impossible to deny; children are modern 

slaves in the wars of adults and every attempt to romanticise their involvement in tales of 

noble wars of brave young heroes has become mere fiction. Many children involved in armed 

conflicts do not have a clear understanding of why they are fighting for one side rather than 

the other, are frequently drugged, scared and/or manipulated into combating an enemy they 

have been told to hate. Even the Geneva Conventions from 1949 define the act of compelling 

a protected person to serve in the forces of a hostile power as a ‘grave breach’.32  

Children who choose33 to join an armed group to survive or live better are often 

disillusioned and traumatised by the reality of their circumstances and show the same type of 

post-traumatic stress disorders as those children who were recruited by force.  

Furthermore, the means and methods of warfare have gradually changed over the years,34 

as have the nature of war and its underlying motivations.35 While some critics claim this is not 

the case, and that the focus of attention has simply been turned to the human impact of 

conflicts,36 enough is to consider the targeting of civilians to understand that something 

changed: more than 90% of the casualties in post-Cold War armed conflicts have been 

civilians, compared to around 5% in World War I.37 Too often, this extreme violence directed 

                                                                                                                                                   
31 A practice exercised by the LRA in various circumstances, such as punishment for refusals or just to frighten 
and threaten civilians. See: Peter Eichstaedt, First Kill Your Family: Child soldiers of Uganda and the Lord’s 
Resistance Army, supra 30, p. 2, 31, 102, 142. 
32 Geneva Convention IV relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 
1949, article 147. Although adopted in a time when armed conflict looked very different, it was already felt at 
the time that making a civilian fight against his own people was an aberration that went way beyond the limits of 
what could be permitted by the laws of war. 
33 In the view of this author, it is correct not to speak of voluntary recruitment of children, and where a choice is 
referred to it is intended as a choice conditioned by particular circumstances. 
34 Peter Singer, “Talk is Cheap: Getting serious about preventing child soldiers”, supra 1, in particular p.565 and 
567. 
35 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.3.  
36 Myriam Denov, Child soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.37; Edward Newman, 
“The “new wars” debate: A historical perspective is needed” supra 18, p.173-189. 
37 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.43. However, other 
authors note that “World War I was hardly a typical conflict, and around the same time as the battles between the 
great armies in that war, huge cases of civilian victimization were taking place elsewhere – such as the Armenian 
‘genocide’”. There seems to be more agreement, though, that certain types of conflicts, i.e. civil wars, are 
characterised by higher levels of civilian victimisation. See: Edward Newman, “The “new wars” debate: A 
historical perspective is needed”, supra 17, p.181.  
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towards the civilians, the protection of which is used as the very pretext for the war itself,38 

does not seem to belong to a political ideology or agenda, but rather to depoliticised and 

predatory violence.39 It is only natural, albeit unfortunate, that such changes should have an 

impact on both those who engage in warfare and those who live in war zones, be they children 

or adults, women or men.  

Never before have children played such a central role in armed conflicts: not only do they 

participate actively in conflicts in an unprecedented way and make up a large percentage of 

the direct and indirect victims of the conflicts; but they are, because of their involvement, also 

key stakeholders in the future war or peace of their countries.40 Children who have been 

involved in armed conflict have shown remarkable resilience, and many of those who are 

demobilised and receive the right support in terms of rehabilitation and reintegration 

eventually manage to lead peaceful lives.41 Only by offering those children something 

different, by showing them that another reality is possible, can the world expect to put an end 

to war.42 “War destroys the social and economic infrastructure and foundations of society 

needed for children to grow up into healthy and productive adults”.43 When children are also 

the ones who have to fight the war, the chances of reconstructing those foundations are 

reduced to almost nothing. Finding a way to end children’s involvement in armed conflict, 

and to prevent their future recruitment and use by armed groups and forces, would mean to 

offer those children an opportunity to choose a different future. The research underlying this 

thesis was carried out in this spirit, with the wish to examine the legal efforts intended to end 

the recruitment and use of children in armed conflict. 

 

                                                
38 For one example of this, see: Peter Eichstaedt, First Kill Your Family: Child Soldiers of Uganda and the 
Lord’s Resistance Army, supra 30, p.168. 
39 See for instance the example of the Revolutionary United Front (RUF) in Sierra Leone, in: Myriam Denov, 
Child soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.34. On the difference between “classic” 
warfare and today’s armed conflicts, see: Mary Kaldor, New and Old Wars: Organized Violence in a Global 
Era, Cambridge: Polity Press 1998. 
40 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.11. 
41 See for instance: John Williamson, “The Disarmament, Demobilzation, and Reintegration of Child Soldiers: 
Social and Psychological Transformation in Sierra Leone”, in: Intervention, Vol.4, No.3, 2006, p.185-205. 
42 This is the reason why many NGOs, such as Human Rights Watch, have focused particularly on the 
reintegration of children as a key element to peace. See for instance: Human Rights Watch, How to Fight, How 
to Kill: Child Soldiers in Liberia, 2 February 2004, Doc. A1602, available at: 
http://www.unhcr.org/refworld/docid/402d1e8a4.html last accessed 28 January 2013. 
43 Kendra E. Dupuy and Krijn Peters, War and Children: A Reference Handbook, supra 10, p.49. 
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PART I  

INTERNATIONAL LAW, JUSTICE, AND CHILDREN’S INVOLVEMENT IN ARMED CONFLICT 

 

 

 

 

While international law has addressed the rights and protection of the child since at least 

1924, when the first international declaration specifically dedicated to the rights of the child 

was adopted,44 the rights of children to special safeguards in times of armed conflict were 

developed much later. Today, a framework of international legal tools relative to the 

protection of children in armed conflict exists, and practices such as the recruitment of 

children into armed groups and forces and their use in armed hostilities have been 

internationally condemned. Moreover, there is growing consensus around the need to 

criminalise the recruitment and use of children under 15 years of age in armed conflict. The 

legal advances that have been made over the last 20 years or so are today the foundations for 

the on-going efforts, at both the regional and international levels, to hold those who recruit 

and use children in armed conflict criminally accountable. This work aims to put an end to the 

impunity that for so long has surrounded the practice and, thereby, contribute to ending child 

recruitment as such.  

With the purpose of examining how the work toward establishing accountability for the 

crimes of recruiting and using children in armed conflict is evolving, this first part of the 

doctoral thesis will introduce the legal framework relative to children and armed conflict and 

examine its consequences in terms of obligations incumbent on States. It will also attempt to 

define the child under international law and raise some important questions relative to the 

involvement of children in armed conflict. 

 

 

                                                
44 League of Nations, “Geneva Declaration on the Rights of the Child”, 26 September 1924. 
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CHAPTER 1. CHILDREN AND ARMED CONFLICT: AN INTERNATIONAL LEGAL REGIME 

 

This first chapter presents the existing legal framework relative to children and armed 

conflict. International law dedicates a broad range of provisions to the rights and the 

protection of the child in widely different contexts.45 However, this chapter shall focus 

particularly on those that are relevant to children’s involvement in armed conflict. Different 

sources of law as well as different branches, or so-called special regimes,46 of international 

law will be examined and certain questions regarding conflicts between treaties and 

obligations of states are raised. 

 

1. A LEGAL FRAMEWORK FOR CHILDREN AND ARMED CONFLICT 

 

1.1 THE EMERGENCE OF CHILDREN’S RIGHTS 

In the first treaties codifying the laws of war,47 which date from the second half of the 19th to 

the beginning of the 20th centuries, no mention of the child exists whatsoever. These 

instruments, considered to represent the first formal statements on the laws of war, were 

intended, among other things, to ensure a peaceful settlement of international disputes, codify 

the laws and customs of warfare on land, and establish rules on the use of certain types of 

arms. The Hague Conventions, adopted at the Peace Conferences at The Hague in 1899 and 

1907, represent an important step towards the development of an international legal sphere of 

war regulation – something that had previously been treated as a primarily domestic affair. 

But it was not until the adoption of the Geneva Conventions of 1949 that states party to the 

treaties were actually required to enact domestic legislation to enforce the provisions laid out 

in the treaties.48  

This does not mean that the child was entirely excluded from international law in the first 

half of the 20th century, or from considerations relative to armed conflict for that matter. 

                                                
45 For example: the “Geneva Declaration on the Rights of the Child” (1924); the United Nations “Declaration on 
the Rights of the Child” (1959); the United Nations “Convention on the Rights of the Child” (CRC) (1989); the 
International Labour Organisation “Convention on the Worst Forms of Child Labour” (ILO C182) (1999). 
46 Martti Koskenniemi, “The Politics of International Law – 20 Years Later”, in: European Journal of 
International Law, Vol. 20, no. 1, 2009, p.9. 
47 For example: the “Declaration of Paris considering the Maritime Law in Times of War“ (1856); the “Lieber 
Code” (1863); the “Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the 
Field” (1864); the “Declaration of Saint Petersburg” (1868); the “Hague Conventions” (1899 and 1907). 
48 Gary Solis, The Law of Armed Conflict – International Humanitarian Law in War, Cambridge University 
Press, New York, 2010, p.15. 
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Indeed, the International Labour Organisation, created in 1919, had begun very early on to 

address issues regarding the wellbeing of persons belonging to particularly vulnerable groups, 

e.g. children, in certain labour contexts, including the military ambit.49 Today, a whole array 

of instruments for children’s rights and protection exists under international labour law, the 

most important being Convention 182 on the Elimination of the Worst Forms of Child Labour 

(C182).50 C182 explicitly prohibits the recruitment and use of any child under the age of 18 

years in armed conflict51 and, at the time of its adoption in 1999, it was the international 

instrument that had set the most stringent rules, in terms of age, regarding child recruitment in 

international law.  

 

1.2 INTERNATIONAL HUMANITARIAN LAW AND THE CHILD 

The adoption of C182 was not the first step that was taken to prohibit the recruitment and the 

use of children in armed conflict. Although the first instruments that codified the laws of 

war52, as aforementioned, were silent with respect to the child, international humanitarian law 

(IHL) gradually expanded into a broader field of international law that increasingly took into 

account the harm that armed conflicts inflict upon both combatants and groups of persons 

other than those directly involved in military activities. The Second World War (WWII) 

highlighted the shortcomings of the laws relative to armed conflict, and the period 

immediately after the war gave rise to intensified efforts to strengthen this field of law. Thus, 

the four Geneva Conventions (GC), adopted in 1949, are separated into four distinct areas of 

                                                
49 The first “Minimum Age Convention” adopted by the International Labour Organisation dates from 1919 and 
relates to industrial work. Thereafter, nine other “Minimum Age” Conventions have been adopted, all aiming at 
protecting children from hazardous work, whether it be mentally or physically. The most recent, from 1973, is 
the most general, and establishes in its article 3.1: The minimum age for admission to any type of employment or 
work which by its nature or the circumstances in which it is carried out is likely to jeopardise the health, safety 
or morals of young persons shall not be less than 18 years. 
50 International Labour Organisation (ILO), “Convention 182 on the Worst Forms of Child Labour” (C182), 
Geneva, 1999. 
51 ILO C182, article 3: “For the purposes of this Convention, the term the worst forms of child labour 
comprises:” (a) “all forms of slavery or practices similar to slavery, such as the sale and trafficking of children, 
debt bondage and serfdom and forced or compulsory labour, including forced or compulsory recruitment of 
children for use in armed conflict”. 
52 It should be recalled that the laws of war can be divided into two branches: that which is mainly concerned 
with rules on “jus ad bellum”, which governs the right to armed force, and that which is relative to “jus in bello”, 
which contains the laws that are applicable during armed conflict. The rules on “jus in bello” have developed 
into the broad field of international law that is, today, most often called International Humanitarian Law (IHL) or 
Law of Armed Conflict (LOAC). The rules contained in this field of law are, furthermore, often separated into 
Hague law (concerned with the means and methods of warfare) and Geneva law (which addresses the protection 
of victims in armed conflict). See for instance: Karolyn Hamilton and Tabatha Abu El-Haj, “Armed Conflict: 
Protection of Children under International Law”, in: International Journal of Children’s Rights, Vol.5, 1996, 
p.1-46, especially p.5. Since the adoption of the two Additional Protocols, this distinction has sometimes been 
considered obsolete. Gary Solis, The Law of Armed Conflict – International Humanitarian Law in War, supra 
48. 
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the protection of victims of war: GC I is intended to protect wounded and sick soldiers on 

land during war;53 GC II grants protection to wounded, sick and shipwrecked military 

personnel at sea during war;54 while GC III applies to prisoners of war.55 Lastly, GC IV 

represents the first IHL treaty entirely dedicated to the protection of civilians, including those 

in occupied territory.56 GC IV is the only one of the four Geneva Conventions that contains 

provisions regarding the protection of children. It sets forth that children under 15 must be 

granted a secure location (articles 14 and 17) and the consignment of food and other 

indispensible goods (article 23) during wartime. Children under 15 must not be left alone and 

their maintenance must be ensured (article 24). In detention, they must also be guaranteed any 

type of preferential treatment that the detaining state offers to its own nationals of the same 

age (article 38).57  

Article 3 – common to all four Geneva Conventions – is also of fundamental importance. 

This article represents the first IHL provision to apply to non-international armed conflicts: 

previous to the GCs, a conflict that had no international dimension was considered to fall 

exclusively into the sphere of national jurisdiction.58 The GCs define internal armed conflicts 

as those “occurring in the territory of one of the High Contracting Parties”,59 and establish a 

set of minimum standards of respect. The great increase in this type of conflict over the last 

few decades has rendered common article 3 a key provision in IHL, and this last is often seen 

as a “treaty within the treaties”.60  

Although the Geneva Conventions do not contain explicit provisions regarding the 

recruitment and use of children in armed conflict,61 GC IV does, as illustrated above, establish 

                                                
53 International Committee of the Red Cross (ICRC), “Geneva Convention for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field” (First Geneva Convention), 12 August 1949. 
54 International Committee of the Red Cross (ICRC), “Geneva Convention for the Amelioration of the Condition 
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea” (Second Geneva Convention), 12 August 
1949. 
55 International Committee of the Red Cross (ICRC), “Geneva Convention Relative to the Treatment of Prisoners 
of War” (Third Geneva Convention), 12 August 1949. 
56 International Committee of the Red Cross (ICRC), “Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War” (Fourth Geneva Convention), 12 August 1949. 
57 Other articles in the Fourth Geneva Convention that refer to children are: article 50 on the identification of the 
child and his/her parents; article 82 on the possibility of interning children if the parents have been detained; 
article 89 on additional food supply for children under 15, and; article 94 on access to education and 
physical/recreational activities.  
58 Robert Kolb and Richard Hyde, An Introduction to the International Law of Armed Conflicts Oxford: Hart 
Publishing, 2008, p.65. 
59 Geneva Conventions, supra 13-16, common article 3. 
60 International Committee of the Red Cross, see: 
http://www.icrc.org/web/eng/siteeng0.nsf/html/genevaconventions last accessed 28 January 2013. 
61 One reason for this may be that at the time of the adoption of the Geneva Conventions it was not considered to 
be the aim of IHL to challenge the sovereignty of states by stepping between a state and its citizens, as suggested 
by: François Bugnion, “Les enfants-soldats, le droit international humanitaire et la Charte africaine des droits et 
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a set of rules for the specific protection of children from the effects of armed conflict. 

Moreover, the Additional Protocols (AP) to the Geneva Conventions, adopted in 1977,62 

represent the first instruments under international law to prohibit the recruitment and use of 

children under the age of fifteen in armed conflicts.63 

 

1.3 INTERNATIONAL ARMED CONFLICT 

The diplomatic conference that led to the adoption of the Additional Protocols opened in 

1974.64 That same year, the United Nations General Assembly (UNGA) adopted a declaration 

on the protection of women and children in emergencies and armed conflict.65 The UNGA 

Declaration called attention to questions of gender and vulnerable persons, but it is also an 

illustration of how children were still, at that period of time, only considered within the 

framework of general attention granted to civilians in armed conflict and not yet designated as 

a distinct group, separate from adults.66 Nevertheless, during the years that followed, the way 

in which children were considered under international law began to change, and the child 

would gradually be addressed as a proper subject of international law, rather than solely as an 

“object of protection”. Some signs of this change are reflected in the two 1977 Additional 

Protocols to the Geneva Conventions, which both dedicate several provisions specifically to 

children. In these two instruments, fundamental to IHL, the child is entitled care and aid.67 

Compared to previous documents on children’s rights the wording had undergone a change 

and now the notion of “special respect” for the child was added.68 With the adoption of the 

Convention on the Rights of the Child – the most comprehensive international treaty on 

                                                                                                                                                   
du bien-être de l’enfant” in: Revue Africaine de Droit International et Comparé, Vol. 12, n. 2, 2000, p. 262-275, 
especially p. 266. It is also true that, as Matthew Happold has observed in his book Child Soldiers in 
International Law (supra 1), p.54-55, the priorities immediately following WWII were others, such as addressing 
the mass deportations, starvation and forced labour that took place during the war. Only in extreme situations, 
such as in 1945 Germany, were there instances of children having been conscripted. 
62 International Committee of the Red Cross (ICRC), “Protocol Additional to the Geneva Conventions of 12 
August 1949, and relating to the Protection of Victims of International Armed Conflicts” (henceforth Additional 
Protocol I), 8 June 1977, and International Committee of the Red Cross (ICRC), “Protocol Additional to the 
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed 
Conflicts” (henceforth Additional Protocol II), 8 June 1977. 
63 Additional Protocol I, article 77(2) and Additional Protocol II, article 4(3)(c). 
64 See: http://www.loc.gov/rr/frd/Military_Law/RC-dipl-conference-records.html last accessed 30 January 2013. 
65 United Nations, “Declaration on the protection of women and children in emergency and armed conflict”, 
Proclaimed by UNGA Resolution 3318, 14 December 1974. 
66 Karin Arts and Vesselin Popovski, International Criminal Accountability and the Rights of Children, supra 1, 
p.41. 
67 Such as being granted priority in the distribution of relief consignments (article 70, AP I), which was granted 
already in the early declarations on the rights of the child from 1924 and 1959. Care and aid for children are also 
required by article 4(3), APII.  
68 Additional Protocol I, Article 77(1). 



 

 37 

children’s rights – in 1989,69 this change in the way the child is addressed in international law 

became even more visible. 

More importantly, with the Additional Protocols the recruitment of children, as well as 

their use for direct participation in armed hostilities, was explicitly forbidden in both 

international and non-international armed conflicts.70 The prohibition was not easily 

negotiated and, indeed, the final result reflected in the APs is not as stringent as the suggested 

solutions presented by some of the delegations during the negotiation process.71 Nevertheless, 

it represents the first real manifestation of state will to limit the participation of children in 

armed conflict. 

AP I relates to armed conflicts of an international character and sets forth, in article 77(2), 

that: 
“The Parties to the conflict shall take all feasible measures in order that children who have not 
attained the age of fifteen years do not take a direct part in hostilities and, in particular, they 
shall refrain from recruiting them into their armed forces.”  

This provision can be divided into two parts. The first part imposes on the states to take “all 

feasible measures” to prevent children under the age of 15 years to take a “direct part” in 

hostilities. This raises two issues: a) what is meant by “all feasible measures” and what 

happens in the event that these measures are not successful, and b) what is meant by “direct 

participation”?72  

In the language of international treaties different “formulas” can be found, some of which 

are binding and others not, and some of which impose obligations that are more stringent than 

others.73 In the case of article 77(2), the ICRC suggested that the terms “all necessary 

measures” be used. This would have created a more result-based approach, placing the 

emphasis on the effective impediment of the direct participation of children in armed conflict. 

As it is, however, the chosen formula, “all feasible measures”, arguably places more emphasis 

                                                
69 United Nations General Assembly, “Convention on the Rights of the Child” (henceforth the CRC), New York, 
20 November 1989. Entered into force 2 September 1990. 
70 Additional Protocol I, article 77(2), and Additional Protocol II, article 4(3). 
71 For instance, the International Committee for the Red Cross (ICRC) and a country delegation brought more 
stringent propositions to the table, both in terms of the participation of children in hostilities and regarding the 
age limit for recruitment. See: Sandoz, Swinarski, Zimmermann (Eds.), Commentaire des Protocoles 
additionnels du 8 Juin 1977 aux Conventions de Genève du 12 Août 1949, Comité International de la Croix 
Rouge, Martinus Nijhoff Publishers, 1987, p 901, para. 3187-3188. 
72 Question b) is addressed in Part II of this doctoral thesis. 
73 An example of a common debate is that which regards the terms “should”, “shall” and “undertake” in treaties. 
For guidance on the meaning of some frequently used terms relative to international treaties, the United Nations 
Office of Legal Affairs (OLA) has published a “Treaty Reference Guide”, to be found at: 
http://untreaty.un.org/ola-internet/assistance/guide.htm last accessed 1 February 2013. 
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on the states’ behaviour than on the actual result of such behaviour.74 Due to the flexibility 

inherent to the term “all feasible measures”, the outcome of this choice of wording is that a 

violation by a state can be very difficult, if not impossible, to establish when the measures 

demonstrated to have been undertaken by said state do not reach the intended result. It is 

fairly easy for a state to hold that every “feasible” has been taken, although more may have 

been “necessary” in order to obtain the result intended by the treaty. 

With regard to the second part of article 77(2), relative to the recruitment of children into 

the armed forces of a state, a clear obligation on the states to “refrain from recruiting children 

under 15” is established. A more “result-based” formula was thus chosen in this part of the 

provision. The choice of wording in article 77(2), may be explained by the fact that the states 

negotiating the provisions were more reluctant to undertake the positive obligation of 

impeding the participation of children in armed conflict (independent of which armed 

group/forces the child may belong to) than they were to accept the negative obligation not to 

recruit children under 15 into their own armed forces. Nevertheless, with respect to the ICRC 

draft article75 which originally proposed to include “or accepting their voluntary enlistment” 

in the prohibition of child recruitment, the final article is considerably weaker. 

Another problem with Article 77(2) is that it prohibits the recruitment of children under 15 

years into a State’s armed forces only. Such armed forces are defined by AP I in article 43, 

and sets forth that: 
“The armed forces of a Party to conflict consist of all organized armed forces, groups and units 
which are under a command responsible to that Party for the conduct or its subordinates, even 
if that Party is represented by a government or an authority not recognized by an adverse Party. 
Such armed forces shall be subject to an internal disciplinary system, which, inter alia, shall 
enforce compliance with the rules of international law applicable in armed conflict.” 

Although some armed groups under a de facto authority may fit this definition, it would be 

too optimistic to claim that all parties in today’s international(ised) armed conflicts fall within 

this definition. The treaty law covering this issue thus presents an important normative 

lacuna, by which armed groups participating in international armed conflicts are not covered 

by the prohibitions to recruit or use children under 15 in either AP I (the moment these last 

are not the armed forces of the state) or AP II (insofar as the conflict is international in 

nature).76  

                                                
74 Kathia Martin-Chenut, “La Protection des Enfants en Temps de Conflit Armé” in: Jean-Marc Sorel et 
Corneliu-Liviu Popescu, La Protection des Personnes Vulnérables en Temps de Conflit Armé, Bruylant, 2010, p. 
159-255 (in particular p. 175). 
75 Sandoz, Swinarski, Zimmermann (Eds.), Commentaire des Protocoles additionnels du 8 Juin 1977 aux 
Conventions de Genève du 12 Août 1949, supra 71, p 900, para. 3184. 
76 Matthew Happold, Child Soldiers in International Law, supra 1, p.70. 
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Lastly, article 77(2) can be interpreted as vaguely encouraging states party to the Protocol 

to increase their age limit for the recruitment of children, by requiring that they (try to) choose 

the eldest first when recruiting among persons between 15 and 18 years of age.77 This is also 

noteworthy in that, although the Additional Protocols do not define the child under 

international law, the text of article 77, entitled “Protection of children”, can be taken to imply 

that anyone under 18 years is a child.78 

 

1.4 NON-INTERNATIONAL ARMED CONFLICT 

Additional Protocol II represents the first international treaty ever devoted exclusively to 

situations of non-international armed conflicts. Generally speaking, the part of IHL governing 

internal armed conflicts is less developed, and the rules it imposes on states are more 

permissive than the rules relative to international armed conflicts.79 However, this is not 

necessarily the case when it comes to the provisions relative to children and armed conflict. 

Article 4(3) sets forth the following:  
“Children shall be provided with the care and aid they require, and in particular: (…) 
(c) children who have not attained the age of fifteen years shall neither be recruited in the 
armed forces or groups nor allowed to take part in hostilities;  
(d) the special protection provided by this Article to children who have not attained the age of 
fifteen years shall remain applicable to them if they take a direct part in hostilities despite the 
provisions of subparagraph (c) and are captured;  
(e) measures shall be taken, if necessary, and whenever possible with the consent of their 
parents or persons who by law or custom are primarily responsible for their care, to remove 
children temporarily from the area in which hostilities are taking place to a safer area within 
the country and ensure that they are accompanied by persons responsible for their safety and 
well-being.”  

As this article illustrates, AP II is, at least in this regard, more stringent than AP I. For 

instance, article 4(3)(c) makes no difference between the approach toward the participation of 

children under 15 years of age in hostilities and the recruitment of children under 15, and for 

both a “result-based” approach is chosen. The choice of the wording “shall neither be 

recruited […] nor allowed to take part” is a strong prohibition; it imposes upon the states 

party to the Protocol an equal obligation to prevent these two, distinct acts from taking place. 

Moreover, no difference is made in AP II between direct participation and any other form of 

participation, and article 4(3)(c) prohibits the participation of children under 15 in hostilities 

                                                
77 Additional Protocol I, article 77(2): “(…) In recruiting among those persons who have attained the age of 
fifteen years but who have not attained the age of eighteen years the Parties to the conflict shall endeavour to 
give priority to those who are oldest.” 
78 Article 77(5) also sets the age limit at 18 in prohibiting the death penalty for children. 
79 See for example: Rein Mullerson, “International Humanitarian Law in Internal Conflicts,” in: Journal of 
Conflict and Security Law, Vol. 2, no. 2, 1997, p. 109-133. 
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tout court. This means that children must neither take part in combat nor in any other 

activities related to combat.80 

Although AP II is open for ratification and accession only to states, as is perfectly normal 

for an international treaty, it is generally held to be binding upon both states party to the 

Protocol and armed groups involved in armed conflicts of such states alike.81 Such groups are 

not recognised or legitimised in any way by AP II, but international practice indeed confirms 

the interpretation that the Protocol is binding upon armed opposition groups. As recalled by 

Professor Happold,82 the United Nations Secretary General, in his report on the UN Observer 

Mission in El Salvador (ONUSAL), wrote that the Mission had found a “significant number 

of children under the age of 15 in the ranks of the guerrillas, in violation of the provisions of 

Protocol II concerning the protection of children.”83 Moreover, in the case of “Military and 

Paramilitary Activities In and Against Nicaragua”, the International Court of Justice held that 

the acts of the Contras, who were fighting against the Government of Nicaragua, were 

governed by the law applicable to armed conflict of a non international character.84 What may 

seem even more significant is the number of armed opposition groups that have undertaken to 

end their recruitment of children under 15 and to either set free those already recruited or 

guarantee that they take no part in hostilities.85 

One problem relative to AP II remains, however, and it is one regarding the applicability of 

the treaty. Fewer states have ratified the second Protocol than the first, and even for those 

states that have done so, the threshold for its application is high. Indeed, article 1 of Protocol 

II limits the scope of the material application of this instrument to exclude internal 

disturbances and tensions that do not amount to an armed conflict.86 It is not rare for states to 

                                                
80 For more on direct participation, see Chapter 4.2 and Chapter 5, section 2.4. 
81 This becomes clear upon reading the ICRC Commentary on the Additional Protocols by Sandoz, Swinarski 
and Zimmerman, supra 71, p. 1345, paras. 4442 and 4444. 
82 Matthew Happold, Child Soldiers in International Law, supra 1, p.69. 
83 Report of the Secretary General on ONUSAL and Report of the ONUSAL Human Rights Division, UN Doc. 
A/46/658-S/23222 of 15 November 1991, para. 167. 
84 International Court of Justice, Case concerning military and para-military activities in and against Nicaragua 
(Nicaragua v. United States of America), Merits, Judgment, ICJ Reports 1986, p.14, p. 114, para. 219. This issue 
is more deeply discussed in: Liesbeth Zegveld, Accountability of Armed Opposition Groups in International 
Law, Cambridge University Press, 2002.  
85 This was precisely the case for the Farabundo Marti para la Liberación Nacional (FMLN) in El Salvador. The 
UN SRSG for Children and Armed Conflict has conducted dialogues with several armed groups and forces, and 
so far 12 non-State armed groups have signed action plans to end the recruitment and use of children. See: 
http://childrenandarmedconflict.un.org/our-work/action-plans/ last accessed 2 February 2013.  
86 Additional Protocol II, article 1. 
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demonstrate reluctance in admitting to the presence of an armed conflict on their territory and, 

therefore, compliance with the provisions contained in AP II is often not ensured.87 

The Additional Protocols represent the first provisions in international treaty law to 

expressly prohibit child recruitment and the use of children in armed conflict. Moreover, 

article 77 of AP I by now is considered to form part of international customary law.88  

 

1.5 A TWO-FOLD PROTECTION OF THE CHILD 

The protection of the child that the two Protocols establish is twofold: first, the instruments 

set forth a general protection, under which the child is protected because of his/her status as a 

civilian. Second, the APs also guarantee a special protection to the child that derives from the 

very status of childhood itself. 

An analysis of these two types of protection shows that, at least theoretically, all children 

remain protected in times of armed conflict always and independently of the role they may 

play in the conflict. First of all, any civilian person, including a child, is protected under the 

APs.89 Any such person, however, can also lose this protection by compromising his/her 

status as a civilian, namely by taking a direct part in armed hostilities.90 In this case the person 

in question remains a civilian, but becomes a lawful target of attack for the duration of his/her 

participation in the armed conflict.91 If such a person is detained while directly participating 

in armed hostilities, he/she may not meet the conditions to qualify as a prisoner of war.92 This 

does not, however, mean that the person in question does not fall under the protection of GC 

IV.93 Unlike what has been suggested and upheld by the USA, for instance, IHL does not 

foresee a third category of so-called “unlawful combatants”, who could – within the confines 

of the law – be deprived of the protection of any of the Geneva Conventions.94  

                                                
87 Fiona Ang, Article 38: Children in Armed Conflicts, A Commentary on the United Nations Convention on the 
Rights of the Child, Leiden; Boston: Martinus Nijhoff Publishers, 2005, p.10. 
88 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, International 
Committee of the Red Cross, 2005. Rules 135 and 136. More about the formation of customary law will be said 
in Chapter 2 of this study. 
89 Additional Protocol I, Article 51(1) and Additional Protocol II, Article 4(1) and 4(2). 
90 Additional Protocol I, Article 51(3). 
91 Knut Dörmann, “The Legal Situation of ‘Unlawful/Unprivileged Combatants’”, International Review of the 
Red Cross, Vol. 85, no. 849, 2003, p. 45-74, especially p. 46. 
92 The conditions to qualify as a prisoner of war (PoW) are established by the third Geneva Convention, relative 
to Prisoners of War, article 4(A)(2): (a) that of being commanded by a person responsible for his subordinates; 
(b) that of having a fixed distinctive sign recognizable at a distance; (c) that of carrying arms openly; (d) that of 
conducting their operations in accordance with the laws and customs of war, as well as in article 44(3) of AP I, 
which set forth that in the case of impossibility for a combatant to distinguish him/herself from the civilian 
population, he/she must do so at least by carrying his/her arms openly when participating in the armed conflict. 
93 Knut Dörmann, “The Legal Situation of ‘Unlawful/Unprivileged Combatants’”, supra 91, p. 50. 
94 ”Whereas the terms “combatant”, “prisoner of war” and “civilian” are generally used and defined in the 
treaties of international humanitarian law, the terms “unlawful combatant”, “unprivileged combatant/belligerent” 
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Moreover, in the case of a child under the age of 15 years, even if he/she participates 

directly in hostilities without any distinguishing sign whatsoever, he/she can never lose the 

special protection that the very fact of being a child grants him/her. Here is where article 

77(3) of the first Protocol, which reads as follows, is relevant:  
“If, in exceptional cases, despite the provisions of paragraph 2, children who have not attained 
the age of fifteen years take a direct part in hostilities and fall into the power of an adverse 
Party, they shall continue to benefit from the special protection accorded by this Article, 
whether or not they are prisoners of war.”  

As previously seen, the same provision exists for non-international armed conflicts in article 

4(3)(d):  

“The special protection provided by this Article to children who have not attained the age of 
fifteen years shall remain applicable to them if they take a direct part in hostilities despite the 
provisions of subparagraph (c) and are captured.”  

The existence of this irrevocable special protection is fundamental, because it means that, 

under the APs, children under 15 years of age are always protected and entitled special 

respect, aid and care, even in the eventuality that they take/have taken a direct part in 

hostilities. It also means that, unlike for a person who is above 15 years of age, granting the 

child PoW status or not is quite irrelevant, the moment that the special protection that article 

77 sets forth for the child, in any case, provides for a higher level of protection than the 

established minimum standards for prisoners of war.  

While the rules on the treatment of prisoners of war are very detailed (indeed the third GC 

is entirely dedicated to the issue), the special protection of the child granted by the APs (and 

later on completed by the CRC’s provisions on child recruitment and detention) is composed 

only of a few, but fundamental, rules concerning the treatment of children in the case of 

capture; children shall, in accordance with their needs, be granted special respect, care and 

aid95 and be protected from all kinds of violence.96 The needs of each particular child will 

depend upon his/her age, but also on any other reason that may imply special requirements.97 

The evaluation of a child’s needs concern all fundamental elements of his/her survival and 

well-being, such as nutrition, hygiene and medical assistance, as well as physical exercise. 

The care and aid in question are wide reaching and include the protection of children from 

recruitment and participation in armed hostilities,98 and go so far as to include education, 

                                                                                                                                                   
do not appear in them.” See: Knut Dörmann, “The Legal Situation of ‘Unlawful/Unprivileged Combatants’”, 
supra 91, p. 46. 
95 AP I, article 77(1) and AP II, article 4(3). 
96 AP I, article 77(1) states that the child shall be protected from any form of indecent assault. This includes any 
kind of violence on the child, whether physical, sexual or psychological in nature. 
97 AP I, article 77(1). 
98 AP I, article 77(2) and AP II, article 4(3)(c). 
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efforts to favour family reunification and the transfer of children to a safer area.99 Children 

shall be detained separately from adult detainees in order to guarantee their safety. The 

exceptions to this rule are two: family members should be detained together in family units,100 

and where it is in the child’s best interest not to be detained alone, for instance for 

psychological reasons, he/she may be detained with adults.101 

These provisions together form a clear picture of how the child is seen under IHL, namely 

as individuals who should be kept out of hostilities at all times. The elaboration of an 

impermeable special protection for children, which can never be lifted, and the obligation 

even of an enemy state to protect all children that fall into its power indeed seems to indicate 

a clear position on behalf of the drafters of the APs (and today, considering the customary 

character of the relevant provision in at least AP I, on behalf of the entire international 

community) to consider children under 15 involved in armed conflict as victims.102 

 

1.6 CHILDREN’S PROTECTION FROM ARMED CONFLICT AS A HUMAN RIGHT 

About a decade after the adoption of the Additional Protocols, an international human rights 

instrument that would further alter the previously limited view of children was adopted. The 

Convention on the Rights of the Child (CRC), adopted by the UNGA on 20 November 1989, 

presented the child as a “subject with rights”, or a “rights holder” for the first time. This 

Convention still represents the most comprehensive international human rights instrument 

relative to children, and its entry into force in 1990 significantly extended the rights of the 

youngest members of society. Importantly, the CRC is also the first human rights instrument 

to explicitly prohibit the recruitment and use of children under the age of 15 in armed conflict 

and, as a human rights treaty, it applies at all times,103 thus covering also that recruitment of 

children which takes place in peace time. 

                                                
99 AP II article 4(3). 
100 AP I, article 75(5) and 77(4). 
101 United Nations CRC, supra 69, article 37(c). 
102 The ICRC Commentary on the Additional Protocols illustrates that a proposal was made during the 
negotiations to exclude penal prosecutions for all children considered too young to understand the consequences 
of their actions. Nevertheless, it was eventually decided to leave this matter, closely connected to the minimum 
age of criminal responsibility, to national legislation. See: Yves Sandoz, Christophe Swinarski, Bruno 
Zimmermann (Eds.), Commentaire des Protocoles additionnels du 8 Juin 1977 aux Conventions de Genève du 
12 Août 1949, supra 71, p. 905, para. 3208. 
103 The applicability of human rights law during armed conflict has reached major acceptance in legal 
scholarship. The CRC is a particularly clear example of the “substantial overlap between international human 
rights (…) and international humanitarian law”, see: Hans-Joachim Heintze, “On the relationship between 
human rights law protection and international humanitarian law”, in: International Review of the Red Cross, 
Vol.86, No 856, December 2004, p.789-814. 
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Article 38 of the CRC establishes that states must undertake to: respect and ensure respect 

for the rules of IHL, refrain from recruiting children under the age of 15, ensure that children 

under 15 do not take a direct part in hostilities, and ensure the protection and care of children 

affected by armed conflict.104 Beside from representing an important evolutionary step in the 

protection of children from involvement in armed conflict, article 38 of the CRC is an 

example of the strong complementary relationship that exists between international human 

rights law and IHL.105 Indeed, the formulation of article 38 is, almost literally, a repetition of 

article 77(2) of the first Additional Protocol to the Geneva Conventions. But this resemblance 

between the CRC and AP I also illustrates a less positive aspect of article 38, namely its 

failure to further strengthen the international legal protection of children involved in armed 

conflicts. Despite the fact that many states pushed for a stronger prohibition, the wording of 

article 38 represents more the confirmation of already existing standards rather than an 

increase in the protection of the child.106 It has even been suggested that the CRC weakens the 

obligations set forth by IHL regarding non-international armed conflicts. The reason for this 

is that the CRC only asks states to ensure that children under 15 are not recruited and 

precludes only the direct participation of children in hostilities, while AP II precludes all 

forms of child participation.107 Nevertheless, article 41 of the CRC ensures that the 

Convention does not allow for a weakening of the protection of the child, and introduces a 

conflict-resolving clause that grants priority to any instrument that is more conducive to the 

realisation of the rights of the child.108 

                                                
104 United Nations CRC, article 38:  
1. States Parties undertake to respect and to ensure respect for rules of international humanitarian law applicable 
to them in armed conflicts which are relevant to the child.   
2. States Parties shall take all feasible measures to ensure that persons who have not attained the age of fifteen 
years do not take a direct part in hostilities.   
3. States Parties shall refrain from recruiting any person who has not attained the age of fifteen years into their 
armed forces. In recruiting among those persons who have attained the age of fifteen years but who have not 
attained the age of eighteen years, States Parties shall endeavour to give priority to those who are oldest.   
4. In accordance with their obligations under international humanitarian law to protect the civilian population in 
armed conflicts, States Parties shall take all feasible measures to ensure protection and care of children who are 
affected by an armed conflict.   
105 Holly Cullen, International Law in the Elimination of Child Labour, Leiden – Boston: Martinus Nijhoff 
Publishers, 2007, p.84. 
106 It has even been argued that article 38 could undermine the stronger standards set forth by Additional 
Protocol 2 for non-international armed conflicts. See: Daniel Helle, “Optional Protocol to the Convention on the 
Rights of the Child”, in: International Review of the Red Cross, n. 839, 2000. 
107 Ann Sheppard, “Child Soldiers: “Is the Optional Protocol Evidence of a “Straight-18” consensus?”, in: 
International Journal of Children’s Rights, Vol.8, 2000, p.37-70, especially p.43. 
108 United Nations CRC, article 41. 
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It should be mentioned that in the first proposal for the CRC, presented by Poland in 1978, 

no mention of what today is article 38 was made.109 The lack of an article prohibiting the 

recruitment and use of children in armed conflict was pointed out by the Friends World 

Committee for Consultation (Quakers) in 1980, and was followed by several proposals on 

how to insert such a provision.110 Following this observation, the proposal of a new article 

was made and presented in draft form in 1985. In the draft version no explicit age limit was 

defined (thus referring implicitly to article 1 of the CRC, which would define the child).111 

Nevertheless, some states suggested that the age limit of 15 years be inserted into the article 

and, although a majority of states declared themselves to be in favour of the age limit of 18 

years by the end of the negotiations, the strong resistance of a few states threatened the 

adoption of the whole article as such, and the limit of 15 years was upheld.112 The fact that 

Article 38 – which addresses one of the most serious situations in which a child can be 

involved – is the only provision of the CRC that departs from the general age limit of 18 years 

can be seen as cause for worry.113 Furthermore, the article itself is, arguably, in contradiction 

with the very “goal of the Convention, which, according to article 3, is to ensure that the ‘best 

interests’ of the child (…) are protected”.114 However, it was argued that, since some states 

consider the age of majority to be lower than 15 years, it was better to uphold an explicit 

minimum age than to leave the rather weak article 1 of the Convention as the only 

determining factor.115 

Article 38(2) maintains the wording of AP I, article 77, in establishing that states must take 

all feasible measures to ensure that children under 15 do not take direct part in hostilities.  Up 

until the very last session of the Working Group, which took place in 1989, it was suggested 

by some states and NGOs that the term “direct” in “direct participation” be eliminated. 

Nevertheless, the proposal, which would have strengthened article 38 considerably in favour 

                                                
109 Office of the United Nations High Commissioner for Human Rights, Legislative History of the Convention on 
the Rights of the Child, New York – Geneva: United Nations, 2007, p.775. 
110 Ibid. p.777 (documents E/CN.4/NGO/265; E/CN.4/NGO/295; E/CN.4/1982/WG.1/WP.1). 
111 United Nations CRC, article 1: “For the purposes of the present Convention, a child means every human 
being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.” 
The weakness of this article is obvious and, allowing for a distinction between children depending on the mere 
criterion of nationality, arguably goes against the very preamble of the Convention. 
112 The first proposal to insert the age limit of 15 years was introduced by the UK. See: Office of the United 
Nations High Commissioner for Human Rights, Legislative History of the Convention on the Rights of the Child, 
supra 109, p. 782. 
113 Daniel Helle, “Optional Protocol to the Convention on the Rights of the Child”, supra 106. 
114 Hans-Joachim Heintze, ”On the relationship between human rights law protection and international 
humanitarian law”, supra 103, p. 792. 
115 Office of the United Nations High Commissioner for Human Rights, Legislative History of the Convention 
on the Rights of the Child, supra 109, p.784. 
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of the protection of the child, did not reach consensus.116 The wording that we find in the 

Convention today was thus adopted, but it is worthy of note that, at the time of ratification or 

accession to the CRC, a number of states decided to make declarations manifesting their 

disappointment with article 38, as well as their intention to apply stricter rules to recruitment 

at the domestic level.117 

Despite its weaknesses, in particular relative to articles 1 and 38, the CRC is an instrument 

of great importance and is, as aforementioned, the first significant step taken in international 

human rights law to prohibit the recruitment and use of children in armed conflict. The CRC 

is the most ratified human rights treaty in the world, with only two states that have not yet 

ratified: Somalia and the United States. The quasi-universal ratification of the CRC, which in 

its article 38 prohibits the recruitment of children, along with the same rules from the 1977 

Additional Protocols to the four Geneva Conventions, as well as later provisions, leave no 

doubt as to the prohibition of child recruitment in international treaty law. Moreover, the 

universal condemnation of the practice has given rise to a customary rule against the 

recruitment of children under 15 years of age into armed groups or forces.118 

 

1.7 A UN SG SPECIAL REPRESENTATIVE FOR CHILDREN AND ARMED CONFLICT 

Following the adoption of the CRC and its entry into force in 1990, the issue of children in 

armed conflict received stronger attention yet, which led to the UN General Assembly calling 

attention to numerous incidents of children being targeted for recruitment by armed forces 

and groups. Shortly after, the UNGA decided, upon the recommendation of the Committee on 

the Rights of the Child, to call for a report on the general situation of the involvement of 

children in armed conflict.119 This proposal had also been discussed during the World 

Conference on Human Rights, held in Vienna in 1993, where it was supported by the Vienna 

Declaration and Programme of Action.120 The UN Secretary General thus asked the former 

Minister of Education of Mozambique, Graça Machel, to carry out a study on children and 

armed conflict and to present a full report on the matter.  

                                                
116 Ibid, p.784. 
117 Matthew Happold, Child Soldiers in International Law, supra 1, p. 74. 
118 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, supra 88. 
The customary nature of the prohibition of child recruitment is discussed in chapter 2:2 of this thesis. 
119 United Nations General Assembly, 48th session, Resolution 48/157, 20 December 1993, para. 7. 
120 World Conference on Human Rights, “Vienna Declaration and Programme of Action”, Vienna, 25 June 1993, 
para. 50. 
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The report, along with recommendations on how to address the issue of children involved 

in and affected by armed conflict, was presented before the UNGA in August 1996.121 The 

picture that was presented was an atrocious reality of hundreds of thousands of children all 

over the world involved in armed conflicts. It became clear that children were involved in 

conflicts in all kinds of ways, with duties ranging from cleaning and kitchen work, to sexual 

slavery, to the participation as combatants in armed hostilities. The extreme brutality of the 

abuses committed against children was also revealed, shocking in the international 

community.  

The response from the United Nations came quickly and in 1997 a Special Representative 

of the Secretary General on Children and Armed Conflict was appointed.122 The following 

year, the UN Security Council decided to hold its first open debate on, and emitted a 

Presidential Statement that strongly condemned, the issue.123 Soon after, the topic of Children 

and Armed Conflict became a permanent matter on the Security Council’s agenda, insofar as 

it was considered a threat to international peace and security.124  

In 1997 another important step was taken for the protection of children in armed conflict. 

An international conference on the topic was held in Cape Town and led to the adoption of 

the Cape Town Principles,125 which defined children involved in armed conflict as “child 

soldiers” and set forth a series of recommendations regarding the protection that should be 

afforded to child soldiers. Although not legally binding, the Cape Town Principles represent a 

very important instrument for the protection of children in armed conflict and they are often 

referred to as guidelines in the work of rehabilitation and reintegration of children formerly 

involved in armed groups or forces. The principles were updated and reconfirmed in Paris in 

2007.126 As illustrated further on, despite the positive impact of the principles, the 

                                                
121 Document A/51/306 “Impact of Armed Conflict on Children”, supra 11. 
122 In September 1997, the UN Secretary General appointed Mr. Olara Otunnu, from Uganda, as his Special 
Representative, based upon the United Nations General Assembly Resolution 51/77, 20 February 2997, para. 35. 
123 United Nations Security Council, Presidential Statement, Doc. S/PRST/1998/18, 29 June 1998.  
124 As the first UNSG Special Representative for Children and Armed Conflict, Olara Otunnu, has said: “In 
August 1999, the Security Council adopted Resolution 1261, which formally established that the protection of 
children in situations of conflict is a peace-and-security concern which constitutes a legitimate preoccupation for 
the Security Council.” See: http://www.essex.ac.uk/armedcon/story_id/000375.html Last visited 2 February 
2013. 
125 “Cape Town Principles and Best Practices”, adopted at the symposium on the prevention of recruitment of 
children into the armed forces and on demobilization and social reintegration of child soldiers in Africa, 27-30 
April 1997, Cape Town, South Africa. 
126 “The Paris Principles and Guidelines on Children Associated with Armed Forces or Armed Groups”, adopted 
at the Paris Conference on children and armed conflict in February 2007. Available at: 
http://www.icrc.org/eng/resources/documents/misc/paris-principles-commitments-300107.htm last accessed 2 
February 2013. 
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popularisation and generalisation of the term “child soldier” has unintentionally given rise to 

a delicate legal issue relative to the actual status of such children in armed conflict.127 

 

1.8 THE OPTIONAL PROTOCOL ON THE INVOLVEMENT OF CHILDREN IN ARMED CONFLICT 

Meanwhile, the Committee on the Rights of the Child (the CRC Committee), established as 

set out in article 43 of the Convention, took the plight of children in armed conflict and made 

it one of its priorities; thus during its third session, it began to discuss drafting an optional 

protocol to the CRC that would be entirely dedicated to the issue. Shortly thereafter, a draft 

proposal for such a document was presented to the Commission on Human Rights.128 The 

International Committee of the Red Cross (ICRC) – which became active in the matter in 

1993 when it adopted the first resolution on child soldiers and again in 1995 when it adopted 

an action plan with the objective to promote the principle of non-recruitment and non-

participation in armed conflict of children under the age of 18 years129 – strongly supported 

the activity of the Committee. UNICEF did as well, together with other institutions and a 

number of states, which advocated for an Optional Protocol to the CRC that would strengthen 

the protection of children in armed conflict. The joint efforts of these stakeholders led to the 

adoption, in 2000, of the Optional Protocol to the CRC on the involvement of children in 

Armed Conflict (OPAC or Optional Protocol).130 

It is noteworthy that, until the adoption of the Optional Protocol, the legal framework 

governing international armed conflict was still at a stage where, by virtue of the fourth 

Geneva Convention and of Protocol I, persons aged between 15 and 18 who were recruited 

into the armed forces of a state were no longer entitled to protection against the effects of 

hostilities as members of the civilian population. Instead, they were considered to be 

combatants under Article 43 of Protocol I and consequently, could be the object of a 

legitimate armed attack, captured, and treated as prisoners of war. Moreover, in non-

international armed conflicts the protection ended abruptly the moment the subject reached 

the age of 15 years.131 Although the CRC somewhat improved the situation, extending the 

special protection to children between 15 and 18 years of age who were captured, this 

                                                
127 See Chapter 3 of this study. 
128 UN Commission on Human Rights, 50th session, document E/CN.4/1994/91, 20 December 1993. 
129 International Committee of the Red Cross, “Plan of Action concerning Children in Armed Conflict”, 
endorsed by the Council of Delegates, Geneva, 1995. 
130 United Nations General Assembly, “Optional Protocol to the Convention on the Rights of the Child on 
Children and Armed Conflict” (henceforth: OPAC), New York, 25 May 2000. 
131 “Optional Protocol to the Convention on the Rights of the Child concerning involvement of children in armed 
conflicts - Position of the International Committee of the Red Cross, Geneva, 27 October 1997”, in: 
International Review of the Red Cross, No. 322, 1998. 
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measure was, in the view of a majority of states, far from sufficient in guaranteeing an 

adequate level of child protection. The purpose of the OPAC was to amend this legal void and 

increase the protection of all children under the age of 18 from involvement in armed 

conflicts. The effort was successful to a certain extent, although the current state of the art still 

presents some weaknesses.  

 

1.9 CURRENT LEGAL RESTRICTIONS ON CHILD RECRUITMENT 

Another international treaty, which partially increased the legal protection of children in 

armed conflict, was adopted shortly before the OPAC. The ILO C182, mentioned in the 

beginning of this chapter, defines the recruitment and use of children under 18 years of age as 

one of the worst forms of child labour.132 Albeit for different reasons (formally speaking), 

both the OPAC and ILO C182 impose upon states parties to prevent forced or compulsory 

child recruitment and the participation of children under the age of 18 years in armed conflict. 

Nevertheless, both treaties fail to properly address one form of recruitment: that which is 

sometimes seen as “voluntary”. Indeed, voluntary recruitment is completely omitted in C182, 

while the OPAC addresses the issue partially, by prohibiting voluntary recruitment of children 

under 18 into armed groups other than the armed forces of a state.133 Instead, with regard to 

recruitment into the armed forces of a state, states party to the OPAC are required only to 

“raise the minimum age for the voluntary recruitment of persons into their national armed 

forces”.134 This requirement has been interpreted by the CRC Committee as an obligation to 

raise the minimum age to at least 16 years.135 The interpretation finds strong confirmation in 

state practice, wherein 140 states party to the OPAC have made declarations to the CRC 

Committee in which they state that their minimum age for voluntary recruitment is fixed at at 

least 16 years of age. It is noteworthy that more than a hundred states have set a general 

minimum age of 18 (or higher) for any type of recruitment, including voluntary; a number 

that by far exceeds that of those states that have established lower age limits. Table 1, which 

divides states party to the OPAC in groups according to their minimum age for recruitment, 

illustrates these numbers more in detail. 

 

 
                                                
132 ILO C182, article 3(a): “For the purposes of this Convention, the term the worst forms of child labour 
comprises: forced or compulsory recruitment of children for use in armed conflict”. 
133 OPAC, article 4(1). 
134 Ibid. Article 3(1). 
135 NGO Group for the Convention on the Rights of the Child, Reporting on the OPSC and OPAC - A Guide for 
Non-governmental Organizations, Geneva, 2010, p.6. 
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Table 1136 
16 years 17 years 18 years 19 + years 

Bangladesh Algeria Andorra Hungary  Qatar Afghanistan (22) 
Belize  Australia Argentina Indonesia Rep. of Korea Albania (19) 
Brazil  Austria Armenia Iraq  Rep. of Moldova  Holy See (19) 

Canada  Azerbaijan Bahrain Japan  Romania  Kazakhstan (19) 
Egypt  Bolivia  Belarus1 Kenya  Rwanda  Monaco (21)5 

El Salvador  Cape Verde  Belgium  Kuwait  San Marino7 Senegal (20) 
Guyana  Chile  Benin  Kyrgyzstan  Seychelles1 St Vincent (19)  

India  China  Bhutan  Laos Sierra Leone  Ukraine (19) 
Ireland  Cuba  Bosnia & Herz. Latvia  Slovakia   
Mexico  Cyprus  Botswana  Lesotho  Slovenia   
Russia France  Bulgaria1 Libya  South Africa   

Singapore (16 ½ ) Germany  Burundi  Lithuania  Spain   
United Kingdom  Israel  Cambodia  Madagascar  Sri Lanka   

 Italy  Chad  Malawi  Sudan   
 Jamaica (17 ½ ) Colombia  Maldives  Sweden   
 Malaysia Côte d’Ivoire1 Mali  Swaziland  
 Luxembourg  Congo  Mauritius4 Switzerland   
 Malta  (17 ½ )3 Croatia  Mongolia  Syria   
 Netherlands  Czech Republic  Morocco  Tajikistan   
 New Zealand  DRC  Mozambique  Thailand   
 Philippines6 Denmark  Namibia  FYRMacedonia   
 Poland  Djibouti  Nepal  Timor-Leste   
 Saudi Arabia  Dominica  Nicaragua  Togo   
 Serbia  Ecuador  Niger Tunisia   
 Turkmenistan  Eritrea  Nigeria Turkey1  
 USA  Finland  Norway  Uganda   
  Gabon  Oman  Tanzania   
  Georgia  Panama  Uruguay   
  Greece  Paraguay  Uzbekistan   
  Guatemala2 Peru  Venezuela   
  Honduras  Portugal  Viet Nam1  

Tot: 13 Tot: 26 Tot: 93 Tot: 8 
1 Lower age permitted for military academies/schools 
2 Only conscription/compulsory recruitment mentioned, information regarding voluntary rec. lacking. 
3 Old law permitting lower age still exists, but is not applied in practice. 
4 Mentions only paramilitary forces. 
5 Under protection of French armed forces, which permits 17 years as minimum age. 
6 Declares 18, but allows for recruitment before 18th birthday. 
7 Old law allowing for 16 years as minimum age still exists, but has never been applied. 
 

Furthermore, four states parties have declared that they have no minimum age for recruitment 

because they have no armed forces, meaning only six states parties have not yet made a 

declaration concerning their minimum age for recruitment.137  

An important difference between the OPAC and C182 can be found in the way they 

impose obligations on their respective state parties. Article 1 of C182 is of a strong and 

results-based character, requiring each ratifying party to “take immediate and effective 

                                                
136 Last updated: 1 February 2013. 
137 The OPAC currently counts 150 states parties. The declarations by states party to the OPAC can be found at: 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-b&chapter=4&lang=en#5 last 
accessed 1 February 2013. 
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measures to secure the prohibition and elimination of the worst forms of child labour” and 

further declares that the “forced or compulsory recruitment of children for use in armed 

conflict” is not only one of the worst forms of child labour but also a form of slavery or 

practice similar to slavery.138 Both international treaty and customary law prohibit slavery and 

slave-like practices, and the inclusion of these acts in its definition is of importance.139 The 

OPAC is far from being as strict as the C182 and, following the approach already chosen by 

the drafters of the CRC, establishes that states parties “shall take all feasible measures to 

ensure that members of their armed forces who have not attained the age of 18 years do not 

take a direct part in hostilities”.140 This wording, for obvious reasons much weaker than that 

agreed upon in C182, leads to the same problems already identified in the CRC, and have 

been accounted for above (1.6).  

 

1.10 CHILDREN AS REFUGEES OR INTERNALLY DISPLACED PERSONS (IDPS) 

Children in emergency situations are, due to their increased vulnerability, likely to be more 

exposed than other children to military recruitment. One particularly exposed group is that of 

refugee and displaced children; these children often live in or near conflict areas and may 

represent an easy target for abuse. Furthermore, the extreme conditions of many refugee and 

IDP camps contribute to the vulnerability of these children, as well as to the lack of control 

over who is a child and who is not. For instance, information about identity and age may be 

missing, and children may have been separated from their families. Therefore, certain specific 

provisions in international law for refugees relate to the recruitment and use of children in 

armed conflict. The first, and more general, provision is to be found in the Refugee 

Convention of 1951.141 This instrument outlines measures of general protection in relation to 

children who cross international borders. Moreover, the 1998 Guiding Principles on Internal 

Displacement state that displaced children shall not, in any circumstances, be recruited or 

required/permitted to take part in hostilities.142 Although the guiding principles are not 

binding upon states, the provisions therein are solidly based upon binding provisions that can 

be found in international treaties, such as the CRC. 

It is not uncommon for children who have been involved in armed groups or forces to flee 

from conflict and become displaced or refugees. Due to the risks that desertion from certain 
                                                
138 ILO C182, article 1 and article 3(a).  
139 More on this can be found in Part II of this thesis. 
140 OPAC, article 1. 
141 United Nations General Assembly, “Convention Relating to the Status of Refugees”, 28 July 1951. 
142 United Nations Economic and Social Council, “Guiding Principles on Internal Displacement”, Doc. 
E/CN.4/1998/53/Add.2, 11 February 1998, Principle 13(1). 
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armed groups or forces can entail, children who cross the borders into another state may seek 

refugee status on the basis of persecution. Nevertheless, there are two main issues relative to 

the eventual refugee status of children who have been involved in armed groups and forces. 

The Refugee Convention sets forth in its article 1(A)(2) that state parties shall grant refugee 

status if the person applying has a “well-founded fear of being persecuted for reasons of race, 

religion, nationality, membership of a particular social group or political opinion” and 

therefore cannot return to his/her country. While the forced or compulsory recruitment of 

children can amount to persecution in itself, or in combination with the negative treatment, 

frequently involving physical and sexual abuse, of recruited children143 and indeed has been 

recognised as such in several cases,144 it has proven somewhat more difficult to argue that 

recruited children belong to one of the groups listed in the Refugee Convention.145 In the case 

of Lukwago v. Ashcroft,146 the US Court of Appeals for the Third Circuit held that the 

abduction and forced recruitment of a Ugandan 15-year old boy by the Lord’s Resistance 

Army (LRA) and his forced participation in armed conflict amounted to enslavement, and 

held that it could constitute persecution under the US Immigration and Nationality Act. 

Before bringing his case to the US Court of Appeals, Lukwago had seen his request for 

asylum based on “past persecution by the LRA and fear of future persecution by both the 

LRA and the Ugandan government if returned to Uganda”147 rejected by the Board of 

Immigration Appeals (BIA). The BIA did not deny that Lukwago was persecuted, but that he 

failed to show that he was part of a particular social group. The Court of Appeals reversed 

this rejection, establishing that “the class of former child soldiers who have escaped from the 

                                                
143 Matthew Happold, Child Soldiers in International Law, supra 1, p.161. 
144 See for instance: Lukwago v. Ashcroft, Unites States Court of Appeal for the Third Circuit, 329 F.3d 157 
(2003). 
145 Two diverging positions can be found in the US case law: The first is the view upheld in the cases of 
Sanchez-Trujillo v. Immigration and Naturalization Service, 801 F.2d 1571 (1986) and Gomez v. Immigration 
and Naturalization Service, 947 F.2d 660, at 664, (quoted in: Matthew Happold, Child Soldiers in International 
Law, supra 1, chapter 10 and Matthew Happold, “Excluding Children from refugee Status”, in: American 
University International Law Review, Vol. 17, 2002, p.1131-1176) namely that the existence of a particular 
social group requires a degree of cohesiveness, cooperation or interdependence between its members. This view 
has been rejected by the UNHCR and is not reflected in the broader state practice. See: UNHCR, “Guidelines on 
international protection: “Membership of a particular social group” within the context of Article 1A(2) of the 
1951 Convention and/or its 1967 Protocol relating to the Status of Refugees”, HCR/GIP/02/02 7 May 2002. The 
second (and majority) view is that the existence of such a group requires a shared characteristic between its 
members. Such a characteristic may be innate, but can also be a shared past experience. The only condition for 
its validity is that it must be a characteristic that a member of the group cannot change. See: Matter of Acosta, 19 
I&N Dec. 211, Board of Immigration Appeals, 1985, available at: 
http://www.justice.gov/eoir/vll/intdec/nfvol19.html last accessed 10 February 2013. Similar views were held in: 
Applicant A v. Minister for Immigration and Ethnic Affairs 142 ALR 331 (1997); Canada (Attorney General) v. 
Ward, SCR 689 (1993). This matter is further accounted for in Matthew Happold’s abovementioned works. 
146 Lukwago v. Ashcroft, supra 144. 
147 Ibid. p.4. 
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LRA fits within the statutory definition of a “particular social group,” because there is 

evidence that the said class may be in more danger from the LRA than the general 

population.148 

The second issue relative to granting eventual refugee status to children involved in armed 

groups or forces regards their eventual criminal responsibility for acts committed during 

participation in hostilities. The Refugee Convention sets forth that refugee status shall not be 

given to “any person with respect of whom there are serious reasons for considering that: a) 

he has committed a crime against peace, a war crime or a crime against humanity (…)”.149 In 

a number of cases children have indeed been refused refugee status based on article 1(F),150 

and although they may not be sent back151 to their home state, they risk not being able to 

partake in refugee programmes and other services that could be fundamental to starting a new 

life.  

 

                                                
148 Ibid. p. 35. 
149 Convention Relating to the Status of Refugees, supra 141, article 1(F). 
150 This position is in contrast to the tendency in international criminal law to consider children under the age of 
18 years as falling outside the scope of international criminal accountability. For more on this, see Part II of this 
thesis. 
151 Article 33(1) of the Convention Relating to the Status of Refugees states that: "No Contracting State shall 
expel or return ('refouler') a refugee in any manner whatsoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, membership of a particular social 
group or political opinion." The principle of non refoulement thus reflects the commitment of the international 
community to ensure the enjoyment of human rights to all persons, including the rights to life, to freedom from 
torture or cruel, inhumane or degrading treatment or punishment, and to the liberty and security of the person. 
See for instance: UN High Commissioner for Refugees, UNHCR Note on the Principle of Non-Refoulement, 
November 1997, available at: http://www.unhcr.org/refworld/docid/438c6d972.html last accessed 2 February 
2013. 
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2. INCONGRUENCES BETWEEN TREATIES 

 

2.1 DIFFERENT TREATIES - ONE TOPIC 

As illustrated in part one of this chapter, there is a broad framework of international 

instruments that prohibits the recruitment and use of children in armed conflict. However, 

these instruments are not all part of one single legal regime, but stem from different branches 

of international law. Moreover, they are not always completely concordant between one 

another. This may lead to conflicts between different treaties and may give rise to questions 

concerning certain legal concepts, such as the principle of lex specialis.152 This section aims 

to answer such questions with regard to the rules on the minimum age for military 

recruitment. 

It has sometimes been assumed that human rights law should be allocated to a secondary 

role with regard to IHL when the context changes from one of peace to one of armed conflict, 

wherein this last becomes applicable. This exclusion of a contemporaneous application of two 

separate fields of law, of which this view is a proponent, seems to be a somewhat simplistic, 

and even surprising, solution to the compatibility issue between IHL and HR law.153 A deeper 

analysis of the treaties and their provisions is therefore needed in order to determine if and 

when the eventual derogation from certain rights and/or obligations is justifiable. As a 

premise for this discourse it should be noted that, in the view of this author, the provisions 

developed with the specific intention to protect children from the negative impact of armed 

conflicts play a fundamental role – which is enhanced rather than reduced – in times of armed 

conflict and therefore cannot be so readily set aside.  

Table 2 shows the primary multilateral treaties containing provisions that explicitly 

prohibit the recruitment of children, as well as the respective number of states that have 

ratified them: 

 

                                                
152 The International Law Commission’s (ILC) Study Group on the Fragmentation of International Law explains 
that the principle that special law derogates from general law (lex specialis derogat lex generalis) is a widely 
accepted maxim in international law and a frequent instrument used to resolve conflicts of a normative nature. 
See: para. 56 of the Study Group’s report, Doc. A/CN.4/L.682, 13 April 2006. 
153 For a similar view, see: Hans-Joachim Heintze, “On the relationship between human rights law protection and 
international humanitarian law”, supra 103. 
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Table 2154 

TREATY 
YEAR OF 

ADOPTION/ ENTRY 
INTO FORCE 

PROVISION LEGAL 
REGIME STATES PARTY 

AP I 1977 1979 15 yrs, recruitment & use in 
IAC IHL 172 

AP II 1977 1978 15 yrs, recruitment & use in 
NIAC IHL 166 

CRC 1989 1990 15 yrs, recruitment & use in 
AC ILHR 193 

ROME STATUTE 1998 2000 
15 yrs, conscription, 

enlistment & use in IAC + 
NIAC 

ICL 122 (139*) 

C182 1999 2000 18 yrs, forced/compulsory 
recruitment & use in AC ILL 174 

 
OPAC 

 
2000 2002 

18 yrs, compulsory recruitment 
& use in IAC, recruitment & 

use in NIAC 
ILHR 150 (129*) 

* Signatories 

 

As becomes apparent by the information provided in Table 2, the provisions relate to the 

same subject matter, i.e. the minimum age for child recruitment and for the use of children in 

armed hostilities, but are not identical from one instrument to the other. For example, the age 

limit that the various treaties indicate differs and is either specified at 15 or 18 years. The 

question thus arises as to whether or not a conflict exists between the different treaties. 

There are four different so-called special regimes addressing the age limit for military 

recruitment: international humanitarian law (IHL), international law of human rights (ILHR 

or HR law), international criminal law (ICL), and international labour law (ILL). In this 

section three of them are examined, leaving ICL to be subsequently discussed.  

As illustrated above, IHL was the first regime to establish an explicit minimum age for 

recruitment. In the two Additional Protocols of 1977, relative to international and internal 

armed conflicts respectively, the age limit is set to 15 years for the recruitment and use of 

children in armed conflict. Already then, states were also required to give priority to the 

oldest when recruiting individuals between 15 and 18 years of age. ILHR followed, with an 

almost identical provision in the 1989 CRC. This convention does not make a distinction 

between international or internal armed conflict but, in terms of the minimum age for child 

recruitment, there is no significant difference between it and the two previous IHL 

instruments. As mentioned in the first part of this chapter,155 it has been suggested that the 

CRC would weaken the international standards relative to non-international armed conflicts 

                                                
154 Last updated: 20 February 2013. 
155 See Chapter 1, section 1.6. 
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because of the fact that it only refers to states and addresses only the direct participation of 

children in hostilities, while AP II precludes all forms of child participation. Nevertheless, 

with regard to this specific analysis, which takes the age limit for military recruitment as its 

determining factor, it can be concluded that no conflict exists between the APs and the 

CRC.156 

Up to this point, the two regimes of IHL and HR law follow the same pattern and remain 

compatible with one another. It should be mentioned, however, that the discussions within the 

field of international human rights law to raise the minimum age for recruitment had been on-

going since the end of the 1980s, and increased in intensity over the course of the 1990s. 

In 1999 the Worst Forms of Child Labour Convention (C182) was adopted, in which the 

minimum age for recruitment was set at 18 years. Ever since the adoption of the Forced 

Labour Convention in 1930,157 the ILO (although indirectly) had pushed for the age limit for 

forced or compulsory recruitment to be set at 18 years. Through C182, this was achieved not 

only for the recruitment and use of children in armed conflict, but for any type of forced or 

compulsory and physically or morally dangerous work. In accordance with C182, such 

practices amount to slavery or slave-like practices. 

The following year, a large number of states agreed upon a higher age limit for military 

recruitment in international human rights law as well. Through the OPAC, the limit for the 

armed forces of a state was raised to 18 years for forced or compulsory recruitment. For 

armed groups other than state armed forces, the limit was raised to 18 years for any form of 

recruitment. Only for voluntary recruitment into the armed forces of a state the lower age 

limit of 16 was admitted.158 

This means that, by the time the OPAC entered into force the compatibility between 

treaties was no longer complete. While international humanitarian law has maintained the 15-

year age limit, international human rights law and international labour law have increased the 

limit for the same acts to 16 or 18 years of age. The question as to whether a conflict between 

the treaties has arisen must therefore be answered.  

 

                                                
156 As explained previously, the CRC contains a so-called conflict resolving clause in its article 41, which sets 
forth that: “Nothing in the present Convention shall affect any provisions which are more conducive to the 
realization of the rights of the child and which may be contained in a) the law of a state party, or b) international 
law in force for that state”. It should also be recalled that there may be other conflicts regarding other provisions 
of these treaties. Here, the analysis is strictly limited to the question of the minimum age for military 
recruitment. 
157 International Labour Organisation, “Forced Labour Convention”, (C29), Geneva, 28 June 1930. 
158 OPAC, article 3. 
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2.2 CONFLICT OR ‘INCONGRUENCE’? 

In order to determine whether a conflict exists or not, it is necessary to look at the treaties in a 

chronological order. Firstly, within the human rights regime, the states party to the OPAC are 

all party to the CRC, with the exception of the US, which has only signed but not ratified the 

CRC.159 On the other hand, all states party to the CRC have not become party to the OPAC. 

Multilateral treaties, or specific provisions within such treaties, that address the same subject-

matter are quite common and can be created out of the desire of some of the states parties to 

the earlier treaty to modify this last in their relations inter se while leaving it in force with 

respect to states who do not become parties to the new treaty.160 Parties to the OPAC have 

thus, by ratification, expressed their will to adhere to a provision on a subject-matter already 

contained in the CRC, namely the age limit for the military recruitment of children, which 

would modify its content. The modification is valid for all the states parties to the OPAC, 

whereas for those states that are “only” party to the CRC the provision remains as defined in 

said instrument. (For the US there is no modification, but only the OPAC is valid.) Today 

there are 150 states parties to the OPAC, and less than 30 states have not taken any step at all 

to become a party to this Optional Protocol.161 

Regarding the divergence between provisions in different legal regimes the question is 

somewhat more complicated. In the example of the OPAC and the Additional Protocols to the 

four Geneva Conventions, three observations can be made: 

The first observation regards the eventual existence of explicit conflict-resolving 

provisions.162 Such clauses are, to some extent, governed by Article 30(2) of the Vienna 

Convention on the Law of Treaties (VCLT), which establishes that: “When a treaty specifies 

that it is subject to, or that it is not to be considered as incompatible with, an earlier or later 

treaty, the provisions of that other treaty prevail.”163 Indeed, in the OPAC we find that Article 

5 sets forth that: ”Nothing in the present Protocol shall be construed as precluding provisions 

in the law of a State Party or in international instruments and international humanitarian law 

                                                
159 The U.S. signed the CRC 16 February 1995, but never proceeded to ratification. 
160 Seyed Ali Sadat-Akhavi, Methods of Resolving Conflicts between Treaties, Martinus Nijhoff Publishers, 
2003, p.70. 
161 Counting that there were 196 states in the world in 2012, only 26 have not proceeded in any way to become a 
party to the OPAC. 170 states have either signed and/or ratified or become a party through accession or 
succession. See: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-
b&chapter=4&lang=en last accessed 1 February 2013. 
162 A typical example of a conflict clause is Article 103 of the UN Charter, which sets forth that: “In the event of 
a conflict between the obligations of the Members of the United Nations under the present Charter and their 
obligations under any other international agreement, their obligations under the present Charter shall prevail.” 
The CRC also contains a conflict resolving provision, supra 156.  
163 United Nations, “Vienna Convention on the Law of Treaties” (VCLT), Vienna, 23 May 1969. 
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that are more conducive to the realization of the rights of the child.” However, this is not a 

provision that grants the application of another treaty over that of the OPAC, unless that 

treaty contains provisions that are more advantageous to the child than those contained in the 

OPAC itself. The OPAC, rather than defining a hierarchy between two or more treaties, 

provides for priority of the instrument that offers the most extensive protection of children’s 

rights. This particular situation is not addressed by the VCLT. With regard to the Additional 

Protocols, these last do not contain conflict-resolving provisions relative to any other 

instruments than the UN Charter, to which AP I grants priority.164 

The second observation must be made relative to the principle lex specialis derogat legi 

generali (the lex specialis principle). This conflict-resolving principle grants priority to a 

more specialised rule over a general rule otherwise applicable in a given context. According 

to this principle, IHL, which was especially developed to regulate situations of armed 

conflict, should thus prevail over any other, more general, conflicting rule. While this was the 

prevailing theory in the early years of IHL, the strong development of human rights law has 

weakened this position. Within legal scholarship, many nuances to the concept indeed exist. 

As noted, for instance, by Gary Solis, the American and Israeli positions maintain that HR 

law does not, or should not, apply at all in jus in bello.165 This is, however, not the general 

point of view, and the UN, the ICRC, the International Court of Justice (ICJ), and most 

European scholars have shown themselves to be of another opinion.166 The International 

Commission of Inquiry on Darfur in 2005 held that:  
“Two main bodies of law apply to the Sudan in the conflict in Darfur: international human 
rights law and international humanitarian law. The two are complementary. […] They both 
include provisions for the protection of women and vulnerable groups, such as children and 
displaced persons. The difference lies in that whilst human rights law protects the individual at 
all times, international humanitarian law is the lex specialis which applies only in situations of 
armed conflict.”167 

A widely recognised theory today holds that the application of international human rights 

cannot be derogated from in times of armed conflict, as this would make it easier for states to 

justify certain acts or omissions that have negative effects on the third party beneficiaries of 

the human rights treaties, namely the civilian population. In this respect, the Study Group on 

the Fragmentation of IL concluded that there are cases in which the lex specialis assumption 

may not apply, such as when third party beneficiaries may be negatively affected by the 

                                                
164 Additional Protocol I, Preamble.  
165 Gary Solis, The Law of Armed Conflict – International Humanitarian Law in War, supra 48, p. 24. 
166 Ibid. 
167 Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-General, 
Pursuant to Security Council Resolution 1564 of 18 September 2004, Geneva, 25 January 2005, para. 143. 
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special law.168 The UN Human Rights Committee took a similar position in 2004, when it 

held that ILHR and IHL are complementary and not mutually exclusive.169 These two special 

regimes of international law share the common objective to protect persons; an interpretation 

that allows for them to complement one another, and that applies the rule best adapted to each 

specific situation, whether that rule derives from IHL or from ILHR, will be the approach that 

guarantees the best result.  

IHL and ILHR, although they have different fields of application and different roots, rather 

often overlap. In the event a conflict arises between a human rights norm and a norm of 

international humanitarian law, the lex specialis principle may, depending on the precise 

context, be of relevance. Yet, another question relative to this observation could be whether, 

in this particular case, we are faced with two special norms – one being the IHL norm, 

specifically intended to govern times of armed conflict, and the other being the norm, 

belonging to the sphere of ILHR, which has been created specifically with the circumscribed 

aim of protecting children from the impact of armed conflict. Which of the two should be 

given priority? The ILC Study Group indeed mentions this difficulty in determining, in some 

cases, which ought to be considered the “general” norm and which ought to be considered the 

“special” norm.170  

Cases in which states have undertaken conflicting obligations, resulting from their 

ratification of different treaties, are not foreseen by the VCLT. In such cases, the states must 

simply choose which obligation to comply with and take responsibility for breaching the 

other. However, when it comes to the protection of children in armed conflict, the matter 

needs not necessarily be interpreted as one of conflicting provisions, but simply of different 

provisions, which may indeed be complied with contemporaneously.  

This leads to the last observation, which is one of compatibility. Concerning the states 

party to the OPAC and to the relevant IHL instruments, the situation is not one in which the 

compliance of one treaty must necessarily lead to the breach of the other. In fact, by 

complying with the stricter rule, namely the OPAC, the state is, ipso facto, also fulfilling its 

obligations under the remaining treaties. The same observation can be made with regard to 

regional treaties:171 nothing should prevent a certain group of states (be it on a regional basis 

or not) to opt for more stringent rules on a certain issue, especially if this causes no harm to 

anyone.  
                                                
168 ILC Study Group on the Fragmentation of IL, supra 152, para. 109. 
169 UN Human Rights Committee, General Comment No. 31, CCPR/C/21/Rev.1/Add.13, 26 May 2004, para. 11. 
170 ILC Study Group on the Fragmentation of IL, supra 152, para.111 et seq. 
171 Seyed Ali Sadat-Akhavi, Methods of Resolving Conflicts between Treaties, supra 160, p.82. 
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Since contemporary compliance with both treaties is not impossible, it can be concluded 

that there is no real conflict between them. If anything, one may perhaps speak of a slight 

incongruence between the two that, however, can easily be resolved. The states that have 

ratified the OPAC have agreed to modify their obligations relative to child recruitment, and 

are under an obligation not to compulsorily recruit anyone under the age of 18 as well as to 

prevent any form of recruitment of persons under the age of 18 years into armed groups other 

than state armed forces. The most stringent obligation that a state has taken upon itself is the 

one that should prevail, especially since, in the scenario presented above, it does not give rise 

to a violation of any other treaty. Thus, the principle of lex specialis seems to be irrelevant in 

this particular case. 

Lastly, it should also be underscored that the way in which the OPAC has been formulated 

by its drafters makes it clear that the intention was to create an instrument that would be 

applicable also in times of armed conflict. There is, therefore, no reason whatsoever to justify 

the derogation from this human rights treaty while IHL is applicable. This has nothing to do 

with jus cogens172 or the possibility of derogating or not from fundamental human rights 

norms, but is related to the very object and purpose of the OPAC.173 Having said this does not 

mean, however, that there are no other, less specific human rights norms that may, in certain 

circumstances, be temporarily suspended or derogated from in accordance with the lex 

specialis derogat legi generali maxim.  

 

2.3 THE PERCEIVED INCOMPATIBILITY WITH ICL 

With regard to the fourth legal regime addressed in this chapter, ICL, it can be asked whether 

the enforcement of the obligations to refrain from and to prevent recruitment of children is 

affected by the textual differences in its existing provisions (with regard to the treaties 

discussed above).  

On the one hand there is a HR law provision (OPAC article 4) imposing, on the states 

party, the obligation to criminalise the recruitment of children under 18 years into armed 

groups on the domestic level. On the other hand, there is an ICL provision, contained in 

article 8 of the Rome Statute, granting the complementary jurisdiction of the International 

                                                
172 Jus cogens norms are peremptory norms, which may not, under any circumstances, be derogated from. A jus 
cogens norm can be modified only by another norm of the same legal character. See VCLT, supra 163, article 
53. 
173 Ibid., article 31 on the interpretation of treaties. This article, in its first paragraph, sets forth that: “A treaty 
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty 
in their context and in the light of its object and purpose.” Indeed, article 18 of the VCLT even obliges states 
who have signed, but are not yet party to a treaty, not to defeat its object and purpose. 
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Criminal Court over the crime of recruiting children under 15 years into armed forces or 

groups.174  

The Rome Statute became the first comprehensive multilateral treaty in the special regime 

of international criminal law. Part II of this doctoral thesis illustrates how this is a legal 

regime that lacks a basic doctrine and a firm set of specific instruments. It is a branch of 

international law that has evolved more on an ad hoc basis – through charters or statutes of 

international tribunals that are limited in time and space – than perhaps any other legal 

regime. The Rome Statute represents a massive step towards codification and is the first 

multilateral treaty of ICL. It is open for ratification or accession of any state and is provided 

with a permanent character. As aforementioned, the Rome Statute was adopted in 1998, 

before the OPAC and the C182. It establishes that certain forms of child recruitment and use 

of children in armed hostilities constitute war crimes.175 

As was the case with article 38 during the drafting of the CRC, the international rule on a 

15-year age limit for the recruitment of children, already established in IHL through the 

Additional Protocols, was more or less copied into the Rome Statute. Some progress was 

made though, for instance by changing the wording of the provision from ‘recruitment’ to 

‘enlistment and conscription’. ‘Enlistment’ has been interpreted to mean the situation in 

which a child “volunteers”, whereas ‘conscription’ reflects forced and/or compulsory 

recruitment.176 Both are considered to be equally serious crimes for the simple reason that it is 

commonly agreed upon that a child with a real (or normal) life choice would not volunteer to 

risk his/her life in armed conflict.177  

This means that there are two international treaties addressing the criminal aspects of the 

practice of recruiting and using children in armed conflict – the OPAC and the Rome Statute 

– that establish different age limits. Is there a conflict or incongruence between the two? In 

light of the principle lex posterior derogat legi priori the question is raised as to whether the 

more recently adopted OPAC could prevail over the Rome Statute. Nevertheless, there are 

two main reasons why this principle is not applicable in the present case. Firstly, article 30 of 

the VCLT sets forth that when all the parties to a treaty are also parties to an earlier treaty on 

the same subject-matter, and the earlier treaty is not suspended or terminated, then it applies 

                                                
174 A more thorough presentation of ICL may be found in Part II, Chapter 4, of this thesis. 
175 United Nations General Assembly, Rome Statute of the International Criminal Court, 17 July 1998, article 
8(2)(b)(xxvi) and 8(2)(e)(vii). 
176 As argued in Chapter 5 of this study, these notions can also be interpreted in a different manner. However, the 
most important thing is that the two terms cover all forms of child recruitment. 
177 Hereby, the claim is made that a child who has no necessity (in terms of family/group belonging, food or 
other material items) to choose to join an armed group is highly unlikely to do so. 
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only to the extent its provisions are compatible with those of the later treaty. A comparison of 

the states party to the OPAC and the Rome Statute shows that 20 states party to the Rome 

Statute are not party to the OPAC. The opposite situation is more significant, with 48 states 

party to the OPAC that are not party to the Rome Statute.178 The second reason for which this 

principle does not apply is that since the provisions in question do not stem from the same 

legal regime, the lex posterior principle is not necessarily applicable. Indeed, the ILC Study 

Group on the Fragmentation of International Law has held, with regard to the question, that 

no automatic priority to a longer standing treaty may be presumed in the event that an issue of 

compatibility arises between two treaties originating in different legal regimes. States bound 

by the different treaty obligations should therefore instead try to implement them in the best 

way possible, in accordance with the “principle of harmonisation”.179  

Although the preamble of the OPAC indicates the wish to increase the protection of 

children from involvement in armed conflict, for the abovementioned reasons it would be 

very difficult to argue that the higher age limit established in the OPAC directly affects the 

age limit set out two years earlier in the Rome Statute. But, perhaps, in this matter it is not 

necessary to go that far. Despite the fact that the subject matter in the provisions of the OPAC 

and the Rome Statute look similar, we are actually faced with two different subject matters. 

Indeed, the obligation upon states party to the OPAC to criminalise the recruitment of 

children under 18 on the domestic level exists independently from the fact that many states 

have granted the ICC complementary jurisdiction over the war crime of recruiting children 

under the age of 15, and one rule is distinct from the other.  

Through the Rome Statute, the recruitment of children under 15 is classified a war crime, 

and thus as an international crime over which the ICC has jurisdiction. However, this, per se, 

has no direct connection to the fact that the recruitment of children under 18 is a “regular” 

crime in international HR law or in the domestic legal systems of the states party to the 

OPAC. 

A hypothetical question can be raised as to what would have happened had the Rome 

statute been adopted after the OPAC; would there, then, have been a conflict between the two 

treaties? The answer would still be negative because, as abovementioned, the subject matter, 

although it looks similar, is actually different. Under ICL, certain crimes are classified as 

international crimes, forming part of the categories of war crimes, crimes against humanity or 
                                                
178 Last updated: February 2013. 
179 ILC Study Group on the Fragmentation of IL, supra 152, para. 226. See also Mark E. Villiger, Commentary 
on the 1969 Vienna Convention on the Law of Treaties, Leiden – Boston: Martinus Nijhoff Publishers, 2009, 
p.403. 
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genocide. But the fact that a certain act is not included in that “list” of international crimes 

does not annul the criminal character which may already be attributed to it under other 

branches of international law or under domestic law. Based on the prior reasoning, the fact 

that, were the hypothesis to be true, a later treaty would have established a lower age limit 

than an already existing one would not have freed those states that had become party to both 

from the obligation set out in the earlier treaty. This is perfectly in line with the idea that the 

time factor is not necessarily relevant between two distinct special regimes. Instead, it would 

simply mean that the states would have accepted the complementary jurisdiction of the ICC 

for one crime (or, if we wish, for part of the crime), but it would not have meant that they did 

not have to deal with the “remaining” part of the crime on their own. For the same reasons, 

the hypothesis that the provision in the Rome Statute would have been void, because it would 

have been in contradiction with the OPAC, is not acceptable either. 

Lastly, it is noteworthy that the wish to modify article 8 of the Rome Statute and to 

increase the jurisdiction of the ICC so that it would cover the conscription and enlistment of 

children under 18 years of age exists among many states, international organisations and 

NGOs. Future attempts to amend the Rome Statute, although they risk being unsuccessful, 

should not be met with surprise.180  

 

CONCLUSION 

To conclude this first chapter it seems appropriate to summarise the legal obligations 

incumbent on states with regard to the recruitment and use of children in armed conflict.  

Firstly, states that are bound by article 38 of the CRC and/or by article 77(2) of Additional 

Protocol I should, in order to comply with their obligations, make legislative changes to 

prohibit the conscription and the enlistment of children under 15 into their armed forces. 

Moreover, states should develop measures of control to ensure that, in recruiting among 

children between 15 and 18, priority is given to the eldest. Although the CRC does not make 

any difference between international or non-international armed conflicts, it is a treaty 

adopted by states and for states. Article 38 makes no reference to armed groups other than the 

armed forces of a state, which makes it very difficult to argue that the treaty imposes any 

direct obligations on its states parties as regards recruitment and use of children in armed 

groups. Nevertheless, measures should be developed to make sure that no child under 15 

                                                
180 Regarding this last point, the Kampala Review Conference of the Rome Statute, held in June 2010, can be 
seen as a lost opportunity to discuss this issue.  
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takes any direct part in armed hostilities. The CRC also strengthens the protection of the child 

by repeating the obligation of states parties to comply with their duties under IHL, including 

under Additional Protocol II relative to non-international armed conflicts.  

States party to AP II shall make legislative changes to prohibit the recruitment and use of 

children under 15 in non-international armed conflicts. Importantly, AP II is generally seen as 

binding also upon non-state armed groups, although these last cannot accede to or ratify the 

treaty. 

States that are bound by the Rome Statute should make the necessary changes in their 

domestic criminal legislation in order to make it compatible with the Rome Statute and to 

make it possible to prosecute persons who have allegedly committed the international crimes 

of recruiting children under 15 or using them for active participation in armed hostilities. 

Depending on the domestic legal system of each state (i.e. monist or dualist system) the Rome 

Statute may be directly applicable before domestic courts. Nevertheless, even in states where 

this is possible, contradictory domestic laws such as those relative to the definition of crimes 

can be problematic.181 

States party to the OPAC are under the obligation to take the necessary legislative 

measures to prohibit and punish: the compulsory recruitment of children under 18 into the 

armed forces of a state; the compulsory and voluntary recruitment of children under 18 into 

armed groups; any form of use, by such groups, of children under 18 in armed hostilities. 

States are also under the obligation to make the legislative changes to increase the minimum 

age for voluntary recruitment into their armed forces. Moreover, they should develop 

effective measures to ensure that children under 18, albeit members of the armed forces, do 

not take a direct part in hostilities. 

Lastly, all states are under the customary obligation to make legislative changes to prohibit 

the conscription and the enlistment of children under 15 into their armed forces. The 

formation and crystallisation of customary international law will be explained in the 

following chapter, while the discussion regarding an eventual customary rule that defines 

child recruitment a crime under international law can be found in Part II of this doctoral 

thesis. 

 

 

                                                
181 Avocats sans Frontières highlighted some of those problems in: “Case Study: The Application of the Rome 
Statute of the International Criminal Court by the Courts of the Democratic Republic of Congo”, 2009. More on 
this topic may be found in Chapter 6 of this study. 
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CHAPTER 2. THE STATUS OF THE CHILD UNDER INTERNATIONAL LAW  

 

In this chapter, the status of the child under international law is discussed. Different sources 

of law are examined more closely as the discourse regarding children and armed conflict is 

extended to include the child as such under international law. Again, the purpose of the 

chapter is not to provide a general overview of the rights of the child, but to identify those 

specific sources and norms that can contribute to defining the child under international law. 

The main purpose of such a definition is to strengthen the understanding of the legal 

framework for children and armed conflict that was presented in chapter one, as well as to 

form a basis upon which further claims, for instance regarding children’s potential status as 

combatants, can be made.  

 

1. THE CHILD AS DEFINED BY THE INTERNATIONAL LAW OF TREATIES 

 

1.1 THE EVOLUTION OF CHILDREN’S RIGHTS IN THE 20TH CENTURY 

The 20th century was a prolific period for the development of international human rights, and 

the rights of the child have certainly been part of this evolution.182 Aside from the frequent 

mention of the child in general human rights treaties, three human rights instruments that 

specifically address children’s rights were adopted. The first two were declarations, and thus 

not legally binding:183 the Geneva Declaration of the Rights of the Child of 1924, adopted 

during the existence of the League of Nations, and its successor, the Declaration on the Rights 

of the Child, adopted in 1959 by the United Nations General Assembly (UNGA).184 The two 

declarations were comprised of very basic articles that primarily affirmed the responsibility of 

the adult to offer special care and protection to the child. Strangely enough, although both 

documents refer explicitly to the child, neither makes any reference to what is actually 

intended by “child”.  

                                                
182 On the increase in the rights of the child during the 20th century, see for instance: Jeroen J.H. Dekker, “The 
Century of the Child Revisited”, in: International Journal of Children’s Rights, Vol.8, 2000, p.133-150. 
183 These are non-treaty agreements that do not fall within the scope of classic international law of treaties. Often 
labelled as “soft law” instruments, declarations and other non-treaty agreements are political commitments. Soft 
law norms can “harden” by being inserted in subsequent treaties or by developing into customary law. See for 
instance: Dina Shelton, “Soft Law” in: David Armstrong (Ed.), Routledge Handbook of International Law, 
Routledge, New York, 2009, p.68-80. 
184 United Nations General Assembly, “Declaration on the Rights of the Child”, 20 November 1959. 
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Although twenty-five years and one World War separate the two declarations, their 

respective content differs little, and in both the child is viewed mainly as an “object of 

protection” in what may, arguably, be seen as a somewhat paternalistic manner. In the 1924 

Declaration, the main concern is the physical protection of children; the “problems” of 

illegitimate children and the issue of juvenile criminality are also addressed however.185 In the 

1959 Declaration, the provision that proves to be the most interesting for the purposes of this 

thesis is contained in principle 9.186 This last contains two main points of interest: firstly, it 

sets forth that an “appropriate minimum age” must be established in the employment of 

children. Secondly, no child shall be “caused or permitted to engage in” any form of mentally 

or physically hazardous work or work that would prejudice the child’s education. The choice 

of wording is significant in that it includes both forced and voluntary work by the child.187 As 

seems obvious, the recruitment and use of children in armed conflict fall into the category of 

work that could seriously damage the health, prejudice the education, or interfere with the 

physical, mental or moral development of the child.  

The 1959 Declaration also presents weaknesses, in part because it does not suggest the age 

limits defining the child and in part for the fact that, due to its nature as a declaration, it is not 

legally binding upon states. Nevertheless, it should not be completely disregarded, the 

moment that it represents a trend within the international community to grant more attention 

to children and children’s rights. The 1959 Declaration, in fact, is the first international 

instrument to introduce the concept of the “best interest of the child”,188 which, still today, 

represents the fundamental guiding principle in the implementation of children’s rights.189 

The declaration can also be seen as a first, although indirect, step towards the prohibition of 

both compulsory and voluntary forms of child recruitment. 

                                                
185 Bernard Habib, « La définition de l’enfant en droit international public », in: Maurice Torrelli (ed.), La 
protection internationale des droits de l’enfant, Editions Puf, La Haye, 1979, p.68. 
186 UNGA “Declaration on the Rights of the Child”, principle 9: “The child shall be protected against all forms 
of neglect, cruelty and exploitation. He shall not be the subject of traffic, in any form. The child shall not be 
admitted to employment before an appropriate minimum age; he shall in no case be caused or permitted to 
engage in any occupation or employment which would prejudice his health or education, or interfere with his 
physical, mental or moral development.” 
187 To “cause” a child to engage in a harmful occupation refers to forced or compulsory work, while to “permit” 
a child to do so also covers situations in which a child volunteers to carry out harmful work. 
188 UNGA “Declaration on the Rights of the Child”, principle 7. See also: Philip Alston, “The Best Interests 
Principle: Towards a Reconciliation of Culture and Human Rights”, in: International Journal of Law and the 
Family, Vol. 8 No. 1, 1994, p.1-25. 
189 Paragraph 21 of the Vienna Declaration of the World Conference on Human Rights (Vienna, 14-25 June 
1993, U.N. Doc. A/CONF.157/24 (Part I)) states that: ”In all actions concerning children, non-discrimination 
and the best interest of the child should be primary considerations”. Available at: 
http://www1.umn.edu/humanrts/instree/l1viedec.html last accessed 10 February 2013. 
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During the twenty-five year time span that separates the two child rights declarations, 

relatively little attention was dedicated to how the rights of the child were formulated in 

international law and, although the end of the second World War (WWII) brought some 

change to this condition, it would still take time before the child was viewed as a true rights 

holder. The child is, for instance, addressed in the Universal Declaration of Human Rights 

(UDHR) from 1948, but only very briefly and in strict relation to his/her mother or parents.190 

The most important development comes with the adoption of the 1989 Convention on the 

Rights of the Child (CRC), which brings major changes to the field of children’s rights, both 

in terms of how these rights are conceived and their implementation. With this treaty, the 

concept of the “best interest of the child” becomes the backdrop against which every measure 

that affects children must be evaluated.  

 

1.2 SOME THEORETICAL FOUNDATIONS OF THE RIGHTS OF THE CHILD 

The CRC also brings about important changes in the debate regarding how the child ought to 

be considered, i.e. as an object of protection or as a rights holder. Two theories on the 

conception of rights can be of relevance in this debate: the “choice” theory and the “interest” 

theory.191 One rules out the possibility that children are rights holders, while the second 

perfectly accommodates this possibility. According to the choice theory, because of their 

inability to exercise the power to “waive or enforce the duties of others”, which is seen as the 

very constitutive element of rights, children cannot be the holders of rights. Therefore, they 

are necessarily treated only as passive objects of protection. This theory seems to reflect the 

modern development of children’s rights from the start of the 20th century192 up until the 

adoption of the CRC.193 The interest theory, on the other hand, regards rights as being 

generated by the fundamental interest of their holders. This, in turn, is the justification for 

                                                
190 United Nations General Assembly, “Universal Declaration of Human Rights”, 10 December 1948, articles 25 
and 26. 
191 Christina Anne Bentley, “Can there be any universal children’s rights?”, in: International Journal of Human 
Rights, Vol. 9, no.1, 2005, p. 107-123. 
192 This also follows in the wake of ideas relative to children from the 17th and 18th centuries, such as Locke, 
Rousseau and Kant, who, for different reasons, were far from viewing children as right-bearing individuals. See 
for instance: John Wall, “Human Rights in Light of Childhood”, in: International Journal of Children’s Rights, 
Vol.16, 2008, p.523-543. 
193 Another model, suggested by Chris Jenks (Childhood: Critical Concepts in Sociology, 1996) and quoted in 
Dupuy and Peters’ War and Children: A Reference Handbook, supra 11, is that of the Dionysian and the 
Apollonian way of looking at the child. According to the Dionysian perspective, children need protection from 
themselves, and childhood is a time to learn discipline, so children should be seen but not heard. The Apollonian 
view instead sees childhood as a time for happiness and play, not for work, and children, who are innocent, need 
protection from the world. The CRC takes a third, so-called “rights-based” approach, which, although it 
maintains that children need some degree of protection, it, at the same time, admits that children are not passive 
but rather active rights- and duty bearers.  
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which others are obligated to honour those rights. The interest theory is perfectly compatible 

with the idea of a framework of children’s rights that operates for the protection of, and in the 

best interest of, the persons that fall within their scope, as set forth by the CRC.  

The abovementioned theories provide some interesting ideas on how children’s rights can 

or should be formulated. Nevertheless, they do not explain why specific children’s rights 

should exist in the first place. While the intrinsic vulnerability of children is often offered as 

an explanation for the development of a set of rights specifically dedicated to them, this may 

seem to be an insufficient conceptual basis for prioritising such rights in the law.194 Moreover, 

in the instances where special needs of children are recognised, such needs are not always 

connected to the importance of developing children’s agency. A weak theoretical foundation 

of children’s rights increases the risk that such rights will be undermined.  

Dixon and Nussbaum have attempted to fill some of the lacunae in the theoretical 

foundation of the rights of the child by adopting a so-called “capabilities approach” to such 

rights.195 Departing from the basic moral claim that all human beings must be afforded full 

human dignity,196 they go on to develop further the idea of children’s vulnerability as a reason 

for which they ought to be granted special rights. Moreover, the two authors add an 

interesting analysis of cost-effectiveness to the discourse, which can be of significant 

relevance in discussing the need for protection of children from armed conflict. With regard 

to the difference in terms of vulnerability of certain individuals – such as children, but also 

persons with disabilities for instance – as opposed to others (i.e. adults), various degrees of 

vulnerability can exist, depending for instance on age or type of disability. These differences 

determine the level of intervention required by the state in order to protect the individuals and 

their capabilities.197 Furthermore, the legal dependence on parents or guardians that most legal 

systems impose on children requires the state to protect these last from potential abuse. This 

argument can also be tied to the rights-based approach of the CRC, which is more 

                                                
194 Martha Minow, “Whatever happened to children’s rights?” in: Minnesota Law Review, Vol. 80, 1995, p. 267-
298. Minow notes that the “movement for children’s rights had failed to secure a coherent (…) intellectual 
foundation”, p. 287. 
195 Rosalind Dixon and Martha C. Nussbaum, “Children’s Rights and a Capabilities Approach: The Question of 
Special Priority” in: Cornell Law Review, Vol. 97, 2012, p.549-593. 
196 The emphasis on human dignity is also one of the fundamental ideas in Freeman’s view on the rights of the 
child. See for instance: Michael D.A. Freeman, ”Upholding the Dignity and Best Interests of Children: 
International Law and the Corporal Punishment of Children” in: Law and Contemporary Problems, Vol. 73, 
2010, p.211-251. 
197 Rosalind Dixon and Martha C. Nussbaum, “Children’s Rights and a Capabilities Approach: The Question of 
Special Priority”, supra 195, p.575. 
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comprehensive than a mere child protection approach, insofar as it emphasises “that the 

absence of rights exposes children to risks of abuse”.198  

With regard to the cost-effectiveness analysis, Dixon and Nussbaum explain that while it 

may normally be difficult to justify prioritising children’s rights over other human rights, this 

may be done if the protection of certain capabilities in the present may reduce the need for the 

state to support related capabilities in the future.199 To illustrate this, the authors make the 

example wherein the cost of ensuring young children’s nutrition needs are met as opposed to 

the (significantly higher) future costs associated with the risks that hunger and malnutrition 

imply to the mental development and physical health of the child.200 A parallel can easily be 

drawn to the protection of children from armed conflict as opposed to the negative and costly 

consequences that their involvement in such conflicts implies. Those consequences regard 

both the children individually, as they will often be deprived of their rights to education, 

health care, family life and other basic rights, and the societies they live in, insofar as 

prolonged violence and warfare cause decreasing levels of security (including food security), 

health, education and development in general; ultimately reducing the chances for peace to be 

reached and maintained in time. 

 

1.3 THE BIRTH OF INTERNATIONAL ORGANISATIONS FOR CHILDREN’S RIGHTS 

A major development for the rights of the child after WWII was the creation of UNICEF, the 

United Nations International Children’s Emergency Fund;201 UNICEF’s initial mandate was 

to provide urgent relief for children in war-ravaged countries and for child health purposes in 

general. In 1953, UNICEF’s character became permanent, and the special focus on children in 

war-ravaged countries had by then given way to a broader mandate.202  In the middle of the 

1980s, UNICEF’s “Policy Review on Children in Especially Difficult Circumstances” 

increased its focus on child protection and, importantly, on children affected by armed 

                                                
198 Martha Minow, “Whatever happened to children’s rights?”, supra 194, p.296. This is recognised in article 
3(2) of the CRC: “States Parties undertake to ensure the child such protection and care as is necessary for his or 
her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other 
individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and 
administrative measures.” 
199 Rosalind Dixon and Martha C. Nussbaum, “Children’s Rights and a Capabilities Approach: The Question of 
Special Priority”, supra 195, p.580. 
200 Ibid. p.581. 
201 Today the United Nations Children’s Fund, although the abbreviation has remained unaltered. 
202 For a summary of UNICEF’s evolution, see UNICEF milestones:  
http://www.unicef.org/about/history/index_milestones_46_55.html last visited 1 February 2013. 
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conflict. UNICEF is the only children’s rights organisation that is recognised in the CRC203 

and, since its adoption the Convention underpins all the work of this organisation.204 

Before the adoption of the CRC, other initiatives had been taken outside of the United 

Nations framework and were having a considerable impact on the protection of the child. 

Indeed, some NGOs or Foundations, the focus of which was the well-being of the child, were 

created before UNICEF was even thought of. “Save the Children” is one good example of 

such an organisation. It was created as a foundation in Great Britain in 1919, the same year 

that the ILO was founded. The initial scope of this foundation was to collect money for food 

for children in Europe who were starving in the period immediately following WWI. 

Although it is useful as an indicator of the growing concern in the 20th century for the well-

being of the child, this may seem to have little or nothing to do with international law. On the 

contrary, it is of the utmost relevance, the moment that the very first international Declaration 

on the Rights of the Child, adopted by the League of Nations in 1924, was actually written by 

the founder of the Save the Children Foundation a year earlier in an attempt to establish 

certain fundamental and universal rights for the child.205 

With regard to international law established by the United Nations, more space was 

dedicated to children’s rights in the period that came between the 1959 Declaration and the 

adoption of the subsequent child rights instrument in 1989. This can be seen, for example, in 

the two International Covenants adopted by the UN General Assembly (UNGA) in 1966. The 

International Covenant on Civil and Political Rights (ICCPR) contains a specific provision 

relative to the protection of children and their right to a name and nationality206 and, 

according to the International Covenant on Economic, Social and Cultural Rights (ICESCR), 

“children and young persons should be protected from economic and social exploitation. 

Their employment in work harmful to their morals or health or dangerous to life or likely to 

hamper their normal development should be punishable by law”.207 The ICESCR thus repeats 

the prohibition already established by the 1959 child rights declaration and, by holding that 

states should make harmful work for children punishable by law, strengthens it further. 

Moreover, the two Covenants are binding upon its states parties and contribute to further 

                                                
203 United Nations CRC, article 45. 
204 UNICEF, A Summary of the United Nations Convention on the Rights of the Child, available at: 
http://www.unicef.org.uk/UNICEFs-Work/Our-mission/UN-Convention/ last accessed 1 February 2013. 
205 See the history of Save the Children: http://www.savethechildren.org.uk/about-us/history last accessed 1 
February 2013. 
206 United Nations General Assembly, International Covenant on Civil and Political Rights (ICCPR), 16 
December 1966, article 24. 
207 United Nations General Assembly, International Covenant on Economic, Social and Cultural Rights 
(ICESC), 16 December 1966, Article 10(3). 
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confirming the rights of the child in international treaty law. As of today, 167 states are party 

to the ICCPR and 160 to the ICESCR. 

 

1.4 THE CRC AND THE AGE LIMIT OF CHILDHOOD 

It is noteworthy that none of the aforementioned instruments define, in terms of age, what is 

intended by “child”, and leave that definition entirely up to the domestic legal system of each 

state. It is only in 1989, with the adoption of the CRC, that a threshold dividing childhood 

from adulthood is introduced into international law, and even then the result is only partial: 

“For the purposes of the present Convention, a child means every human being below the age 

of eighteen years unless under the law applicable to the child, majority is attained earlier.” 

This definition is far from satisfying and, as alluded to in Chapter 1,208 article 1 of the CRC is 

characterised by a weakness that affects the entire Convention and its equal applicability to all 

children of the world. Indeed, the provision has been subject to criticism over the years.209 

Considering only the wording, it could seem that this article is virtually empty of content, 

the moment that it apparently allows any contracting party to exclude a large number of 

children from the scope of the Convention by simply lowering the legal age at which majority 

is reached. This assessment, however, is not altogether accurate. Indeed, since the adoption of 

the Convention, the Committee on the Rights of the Child (CRC Committee) has maintained 

the position that, whenever a state party to the CRC sets the age of majority lower than 18 

years, the Convention must remain applicable to all persons under the age of 18.210 

It could still be argued that the text of article 1 is in apparent contradiction with the very 

object and purpose of the Child Convention, which may be found in its Preamble. In fact, the 

Preamble of the CRC recalls the so called “International Bill of Human Rights”,211 namely the 

UDHR and the two International Covenants and their fundamental principle of non 

discrimination: “everyone is entitled to all the rights and freedoms set forth therein, without 

distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status”. Article 1 immediately 

follows, creating an opening for a possible differentiation in the interpretation of the notion of 

                                                
208 See Chapter 1, footnote 111.  
209 Sonja Grover, “On Recognizing Children’s Universal Rights: What Needs to Change in the Convention on 
the Rights of the Child”, in: International Journal of Children’s Rights, Vol. 12, 2004, p. 259-271. 
210 See for instance Human Rights Education Associates, which states that: “the Convention emphasises that the 
substitution of an earlier age of majority must be in conformity with the spirit of the Convention and its guiding 
principles and thus should not be used to undermine the rights of a child.” Available at: 
http://www.hrea.org/index.php?doc_id=146 last accessed 1 February 2013. 
211 See: United Nations Office of the High Commissioner of Human Rights, Fact sheet number 2, The 
International Bill of Human Rights, Geneva, June 1996. 



 

 74 

childhood that could negatively affect children in countries where the age of majority 

(whether general or in a specific ambit) is set lower that 18 years. By allowing states to define 

the age at which childhood ends in whichever way they deem appropriate, the very basic 

principles of equal rights and equal freedoms for all children risk being undermined. One 

typical example of this is when a state party to the CRC establishes two distinct minimum 

ages for marriage that are differentiated according to gender;212 which also amounts to a 

violation of article 2 of the CRC.213  

Despite this major flaw, the CRC must be recognised as the most important instrument of 

international treaty law with regard to children. It offers a vision of the child as an individual 

and a member of a family and a community, with rights and responsibilities appropriate to his 

or her age and stage of development.214 More importantly, the CRC Committee, the 

monitoring body of the Convention, has always worked to encourage states to review the age 

of majority if it is set below 18 and to increase the level of protection for all children under 

18.215 A fundamental feature linked to the adoption and entry into force of the CRC is also the 

establishment of a report and review mechanism, which requires that states on a regular two-

year basis report progress made in domestic law concerning children. The CRC Committee 

has used this reporting system to successfully influence a large number of states, encouraging 

them to reform their national legislation with regard to the rights of the child.216 It has 

stimulated the political interest and willingness of many states to dedicate more attention to 

issues concerning the child, and there has been a tendency not only to strengthen the 

protection of the rights of the child through national laws, such as Children’s Acts, but also to 

raise the legal age of majority to 18 years.217 At the time of the adoption and ratification of the 

CRC, a few immediate declarations where made in which the states specified that “child” 

means every human being under the age of 18 years.218 Most of the changes in the positions 

                                                
212 See: “Child marriage” in: Suad Joseph (Ed.), Encyclopedia of Women & Islamic Cultures: Family, body, 
sexuality and health, Volume 3, Brill, p.62-63. 
213 CRC, Article 2(1): States Parties shall respect and ensure the rights set forth in the present Convention to each 
child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's 
or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social 
origin, property, disability, birth or other status.  
214 UNICEF, Information on the Convention on the Rights of the Child, see: 
http://www.unicef.org/crc/index_30229.html last accessed 1 February 2013. 
215 UNICEF, Implementation Handbook for the Convention on the Rights of the Child, 2007, Comment on CRC 
article 1, p. 1-15. 
216 UNICEF, Handbook on Legislative Reform: Realising Children’s Rights, Volume 1, New York, 2008. 
(Executive summary) 
217 See: http://www2.ohchr.org/english/bodies/crc/ last accessed 1 February 2013. 
218 Ibid. See for example the declaration by Argentina: “Concerning article 1 of the Convention, the Argentine 
Republic declares that the article must be interpreted to the effect that a child means every human being from the 
moment of conception up to the age of eighteen.”  
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of individual states have, however, occurred over time, slowly building stronger international 

recognition of the full array of children’s rights, as well as of the definition of the child as any 

person below the age of 18. 

In 2003, the CRC Committee emphasised in its General Comment 4 that “adolescents up to 

18 years old are holders of all the rights enshrined in the Convention; they are entitled to 

special protection measures and, according to their evolving capacities, they can progressively 

exercise their rights”.219  

 

1.5 THE RIGHTS OF THE CHILD AS A “SPECIAL REGIME” 

The very act of defining the child in international law presents several difficulties, but two 

main aspects must be highlighted in this endeavour: the dynamics to which the definition of 

the child can be linked, namely the categorisation of distinct human rights holders; and the 

criterion classically used to define the child, namely the age element. 

It is frequent in international law to see the classification of different types of rules, 

developed to govern specific subject matters, into categories, or so-called special regimes.220 

But also within a special regime, such as the regime of international human rights law, the 

classification of rights, or rather of rights holders, into sub-categories has become more and 

more frequent. Since the adoption of the Universal Declaration of Human Rights, an entire 

array of special rights granted to specific groups of individuals has been established through 

the adoption of international instruments. This practice stems from the idea that some groups 

in our society are weaker or more vulnerable than others and thus need more extensive 

protection than the “basic” protection offered to all human beings. This in no way diminishes 

the universal character of general, fundamental human rights, from which every human being, 

regardless of his/her status or situation, should benefit. Nor does it mean that the 

establishment of special rights is intended to be discriminatory towards individuals other than 

the recipients of a certain set of rights. In fact, the opposite can be said to be true, the moment 

that the scope of these measures is to correct the impact of an initially discriminatory 

situation, and thereby ensure the same “point of departure” for everyone. The rights of the 

child represent one of these categories, as do, for example, women’s rights221 or the rights of 

minorities222 or of persons with disabilities.223  

                                                
219 United Nations Committee on the Rights of the Child, General Comment 4, Doc. CRC/GC/2003/4, para.1.  
220 ILC Study Group on the Fragmentation of International Law, supra 152. 
221 See for example the UNGA “Convention on the Elimination of All Forms of Discrimination Against 
Women” (CEDAW), 1979. 
222 See for example the “European Framework Convention for the Protection of National Minorities”, 1995.  
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Children are often seen as one of the most vulnerable components of society,224 and are 

therefore in need of special protection. This idea is far from new, and it represented an 

important motivation underlying the adoption of the Declaration of the Rights of the Child by 

the League of Nations in 1924. The categorisation of human rights, however, goes even 

further and, just as it is possible to find subcategories within the framework of human rights, 

the rights of the child can, as illustrated in Figure 2, be sub-divided into different categories. 

We thus have special rights directed towards more vulnerable groups of children, such as 

children with disabilities;225 refugee children;226 or children involved in armed conflict,227 

who all, as set out by the CRC, must be accorded the special consideration that the particular 

context requires.228 

 

Figure 2 

International 
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An important aspect of this categorisation of children into sub-groups is the practice of setting 

different age limits for different sub-groups. This leads to the second element of this 

discussion on the act of defining the child in international law: the criterion for the definition 

of the child, i.e. the age limit.  

Firstly, the value of this criterion as such can be, and has been, called into question. 

Indeed, different kinds of criteria have traditionally been used to demarcate childhood, such 

as marriage, the end of schooling, or the entry into the workforce.229 Nevertheless, only the 

age criterion can arguably be used when establishing a legal definition of the child that is not 

discriminatory and that strives toward a universal recognition of children’s rights. In most 

                                                                                                                                                   
223 See for example the UNGA “Convention on the Rights of Persons with Disabilities”, adopted on 13 
December 2006. 
224 Bernard Habib, « La définition de l’enfant en droit international public », supra 185, p.65-90. 
225 United Nations CRC, article 23.  
226 Ibid, article 22. 
227 Ibid, article 38; the OPAC, supra 130. 
228 This is also illustrated by the work of organisations such as the UN and the Council of Europe. For instance, 
the current Council of Europe Strategy on the Rights of the Child (2012-2015) sets out four main strategic 
objectives, one of which is to guarantee the rights of children in vulnerable situations, such as children in 
alternative care, children with disabilities, children in detention, migrant children and Roma children. See: 
http://www.coe.int/t/dg3/children/ last accessed 10 February 2013. 
229 Myriam Denov, Child Soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.2. 
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countries, age limits vary according to the context and purpose of the legislation considered. 

Although the age of 18 is the most frequently used age limit, at least in the European and 

South American countries, it is far from being the only one. Criminal or civil responsibility, 

military service, marriage and even sexual activity are only a few of the matters in relation to 

which members of a society are placed in a certain legal category based upon their age. 

Indeed, the CRC Committee asks states to report on any differences between domestic 

legislation and the CRC’s definition of the child and, in particular, the legal age defined for a 

long series of activities such as the end of compulsory education, marriage and sexual 

consent, recruitment and participation in armed forces, criminal responsibility and capital 

punishment.230  

Already in 1940 the need for legislators to designate an “age limit above or below which 

the law does not apply”231 was acknowledged. While, in many areas of child related studies, 

the individual and social differences surrounding the child lead experts to avoid as much as 

possible setting an age limit for childhood, the legislator must do exactly that.232 However, the 

legislator also recognises that different problems may need to be addressed in different terms, 

and that a child may, at a certain age, be able to state a valid judgment on one matter while 

unable to do so on another. 

Attempts in international law to establish one common age, or defining moment, that 

determines the end of childhood do not seem to have been very fruitful, and the conclusion 

has often been drawn that there is no definition of the child in international law. Several 

partial definitions have thus emerged, each serving a specific purpose or corresponding to a 

specific child-related matter.233 The possibility, or even the desirability to establish a precise, 

universal definition of the child in international law can therefore be called into question. It 

has been argued, not incomprehensibly, that childhood is more than a single universal 

experience of fixed duration; it is a historically shifting, cultural construct.234 If we assume 

that this is true and that childhood is a cultural construct, then it is difficult to reject the idea 

                                                
230 United Nations Committee on the Rights of the Child, General Guidelines for Periodic Reports, Doc. 
CRC/C/58, 20 November 1996, para.24. 
231 Isabel Gordon Carter, “Legislators Define Childhood”, in: Annals of the American Academy of Political and 
Social Science, Vol. 212, November 1940, p.38-41. 
232 Ibid. 
233 Michael King and Christine Piper, How the law thinks about children, Gower Publishing Company Limited, 
England, 1990. See for example chapter 4, “The child as a scientific artefact”. 
234 Bob Franklin, The rights of children, Oxford, New York, Basil Blackwell Ltd, 1986, p.7; Don Cipriani, 
Children’s Rights and the Minimum Age of Criminal Responsibility, Ashgate Publishing Limited, England, 2009, 
p.4; Holly Cullen, International Law in the Elimination of Child Labour, supra 105, p.6-7; Myriam Denov, Child 
Soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.2. 



 

 78 

that the line separating childhood from adulthood is drawn artificially and arbitrarily and that 

this line is likely to have varied greatly across different historical periods. 

Nevertheless, the same argument can also be used to emphasise the considerable value and 

importance of the 18-year age limit. For almost a century, since the adoption of the first child 

rights declaration and the beginning of the rights of the child as a proper part of international 

law, the age of 18 has been the most recurrent age designated to represent the delimitation 

between childhood and adulthood. Amidst different debates and discussions on the child, both 

legal and non-, the 18-year age limit has kept returning and continues to do so with increased 

frequency. This is true at both the international and national levels, with an increasing number 

of states making legislative changes to set the threshold between childhood and adulthood at 

the age of 18. So what good purpose can this age limit serve in the international legal sphere? 

 

1.6 CHILDHOOD AS A LEGAL CONCEPT 

As aforementioned, the idea that the age of 18 years should demarcate the defining line 

between child and adult in international law does not mean that lower thresholds may not 

coexist in the law with regard to certain specific matters concerning the child. It is not 

necessarily a contradiction to have a lower age limit set for criminal responsibility, for 

example, while still considering the person to be a child or, if we prefer, a minor until the age 

of 18. What this would imply is simply that, in evaluating the criminal responsibility of a 

person, certain additional, more nuanced considerations are made. 

It seems that in the discourse of the child in international law a distinction needs to be 

made between two important concepts. The first is the concept of the child as a rights holder 

who has an evolving capacity to participate in society. The second is the question of the state 

obligation to provide special protection to all children. With regard to the first concept, as 

children grow and mature, their capacities evolve, their ability to participate in society 

increases, as does the level of responsibility that they can take for their actions; these changes 

can and should be reflected by the law. On the other hand, the state obligation to provide any 

person under the age of 18 with special protection is not something that should be subject to 

nuances or exceptions. One good example of an instance in which this idea found support was 

the meeting of experts in Vienna in 1994 to discuss the question of children and adolescents 

held in detention. During this meeting, states were urged to ensure that “legislation 

concerning the age of criminal responsibility, civil majority and consent does not have the 

effect of depriving any child of the full enjoyment of the rights recognized by the Convention 
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on the Rights of the Child”.235 In a similar fashion, a General Comment on the rights of the 

child issued by the Human Rights Committee in 1989 recalled that the right to special 

measures of protection belongs to every child because of his/her status as a minor, and that, 

although the International Covenant of Civil and Political Rights (ICCPR) does not establish 

at what age a child attains majority, the States must not set the age limit too low and cannot, 

in any case, absolve themselves from their obligations under the ICCPR regarding persons 

under the age of 18, regardless of whether they have reached the age of majority under 

domestic law.236  

A child can and should, as he/she grows, be allowed and encouraged to gradually assume 

ever-greater responsibility for his/her actions and to participate in a gradually more active 

way in society and public life. To affirm that childhood ends at the age of 18 does not mean 

that children ought to be considered entirely irresponsible and immature until their coming of 

age. Such a claim would not only be unhelpful (not to say detrimental) to the child 

him/herself, but it would also be unrealistic. This, however, is not the equivalent of saying 

that there is more than one childhood and that the length of those different “childhoods”, as 

well as the corresponding state responsibility, varies. Rather, just as we speak of young 

adults, middle aged persons and old or retired persons when speaking of various stages of 

adulthood; it can be argued that childhood has similar subcategories such as infant, teenager 

or adolescent.  

In the best interest of the child – the main objective in so many international instruments 

for children’s rights – but perhaps also in the best interest of the law, making reference to a 

child under international law ought to be the equivalent of referring to a person who has not 

yet turned 18. 

 

1.7 THE DEFINITION OF THE CHILD AND CRIMINAL JUSTICE 

In cases where the minimum age for criminal responsibility is lower than the general age 

established for the end of childhood, the principle of doli incapax could, at least theoretically 

speaking, allow for more flexibility and provide for a good safeguard mechanism. According 

to this principle, a person can be deemed incapable of committing a criminal act due to 

immaturity.237 Nevertheless, great caution should be shown when applying this principle, 

                                                
235 United Nations Commission on Human Rights, 51st session, Doc. E/CN.4/1995/100, 16 December 1994, 
Recommendation 28a. 
236 United Nations Human Rights Committee, General Comment 17, 1989. 
237 See for example: Australian Institute of Criminology, The Age of Criminal Responsibility, November 2000. 
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which has often been used inconsistently or discriminatorily by courts and tribunals.238 The 

existence of a different set of sanctions, carefully developed in accordance with the child’s 

level of development, seems to be the best option for juvenile offenders. Two international 

instruments, the Beijing Rules (1985) and the Riyadh Guidelines (1990), set forth rules on 

juvenile justice. Although they do not specify the upper age limit of childhood, they refer to 

the importance of society making efforts to guarantee the harmonious development of 

adolescents239 and the well-being of the juvenile, which is the primary objective of the 

rules.240 The idea that certain treatments or procedures could harm a person who has not yet 

reached the age of majority, and consequently negatively affect his/her chances of 

reintegrating into society and leading a normal life, constitutes the basis upon which these 

instruments are built.241  

The Beijing Rules and the Riyadh Guidelines constitute so-called “soft law” instruments, 

and are not legally binding upon the states. Nevertheless, their contribution to the debate on 

childhood and the special care that should be afforded to children is important and, because 

they represent the expression of an opinion shared by many states, they constitute an 

important element in the discourse on the customary legal status of the child. 

In addition, some of the rules established by these two instruments are binding under the 

law of treaties. They can be found for instance in the ICCPR, and one of the functions of the 

Beijing Rules and Riyadh Guidelines is to emphasise and reinforce those provisions. Article 

10 of the ICCPR establishes that accused juvenile persons and convicted juvenile offenders 

alike must be separated from adults; and they must also be treated in accordance with their 

age and legal status.242 Court procedures must take the age of juvenile persons into 

consideration when being carried out, as well as the desirability to promote their rehabilitation 

and, lastly, death sentences must not be imposed on persons under the age of 18 years.243 This 

last provision, regarding the death penalty, is also a firm principle of customary international 

law.244 The 2009 execution in Iran of a woman for a crime committed at the age of 17 

                                                
238 Don Cipriani, Children’s Rights and the Minimum Age for Criminal Responsibility, supra 234, p.148-157. 
239 UN Guidelines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines), UNGA Res. 45/112, 
1990.  
240 UN Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules), UNGA Res. 
40/33, 1985.   
241 Ibid. (footnotes 239 and 240) 
242 UNGA, ICCPR, supra 206, article 10. 
243 Ibid, articles 14(4) and 6(5). 
244 In the case of Roper vs. Simmons, the US Supreme Court held that it is unconstitutional to impose the death 
penalty upon persons who are/were under the age of 18 years at the time the crime was committed. The Court 
pointed out that the US was the only country in the world to continue “to give official sanction to the juvenile 
death penalty”. It also recalled that, since 1990, only seven other countries had executed juveniles, but that each 
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provoked strong reactions from many states and international organisations, and the conduct 

by the state of Iran in this case was clearly seen as a breach of international law.245  

The CRC also forbids the death penalty for children under the age of 18, and establishes 

that states must define a “minimum age below which children shall be presumed not to have 

the capacity to infringe the penal law”.246 Furthermore, it sets out rules on how a child above 

that age shall be treated.247 The Committee of the Rights of the Child has expressed concern 

regarding how the laws in many countries have set the age of criminal responsibility too low, 

and has welcomed proposals to establish the age at 18.248   

 

                                                                                                                                                   
of those seven had since then also proceeded to abolish the capital punishment for juveniles or made public 
disavowal of the practice. United States Supreme Court, Roper vs. Simmons, 543 U.S. 551, 571 (2005). In 2010, 
in Graham vs. Florida, the US Supreme Court took a step further, declaring “life without parole sentences for 
non-homicide offenders under age 18 unconstitutional”, see: “Adolescent Brain Development: A Youth 
Advocacy Project/Juvenile Defense Network Project” available at: 
http://www.youthadvocacydepartment.org/jdn/jdn-resources.html#adolescentbrain last accessed 10 February 
2013.  
245 See for example: http://nodeathpenalty.santegidio.org/news.aspx?ln=it&id=14&n=13592 last visited 10 
February 2013. 
246 United Nations CRC, article 37 and 40(3)(a). 
247 Ibid, article 40.  
248 Don Cipriani, “Illusions of Protection – The Age of Criminal Responsibility and Rights for Young Children”, 
in: Monitor, Volume 15, No 3, September 2002. 



 

 82 

2. THE CHILD AND CUSTOMARY INTERNATIONAL LAW 

 

What is customary law and what does it say about the child? Kelsen defined custom as “the 

older and the original source of international law”249 and, for the purposes of this chapter on 

the legal definition of the child, it seems appropriate to address the notion of the child not 

only under international treaty law but also under customary law. This part of the chapter 

therefore begins by introducing the nature of customary law and its way of formation, and 

then continues to examine how the notion of the child fits into this picture by addressing the 

eventual customary status of international instruments relative to the child, as well as the 

approach and practice of states with regard to different aspects of childhood. 

 

2.1 ELEMENTS OF CUSTOM 

Custom is, along with treaty law and general principles, one of the main sources of 

international law.250 But while treaty law is clearly defined and does not present any 

significant difficulties in terms of creation,251 customary law is characterised by a more 

informal mode of formation. Therefore, its identification is often more complicated and can, 

arguably, be more subjective. This is inherent to the unwritten nature of the customary rule, 

and to the correlated absence of a formal procedure of recognition (signature and/or 

ratification). The process of law making when it comes to customary law has been described 

as “unconscious and unintentional law-making”.252  

The rights of the child in international law are, to a large extent, codified in international 

treaties that have been ratified by a great number of states.253 Nevertheless, there are states 

that fall outside the reach of these treaties and the obligations that they establish. It is thus 

important to examine the reach customary law has with regard to children’s rights and, 

especially, with regard to the status of the child under international law. 

                                                
249 Hans Kelsen, Principles of International Law, New York, Rinehart and Company, 1952, reprinted 2003 by 
The Lawbook Exchange, p.304. 
250 United Nations, Statute of the International Court of Justice, 18 April 1946, article 38. 
251 The Vienna Convention on the Law of Treaties, supra 163, article 2(1), defines what a treaty is and how a 
state becomes bound by it. 
252 Hans Kelsen, Principles of International Law, supra 249, p.308. See also Antonio Cassese, International 
Law, Oxford University Press, 2005, p.156. 
253 The CRC, for instance, is the world’s most ratified human rights treaty. As illustrated in chapter 1, the 
Additional Protocols to the Geneva Conventions also have very many state parties, and so is the case also for the 
ILO C182. The two International Covenants, which both mention children’s rights, count 167 and 160 states 
parties respectively.  
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Two elements must be taken into consideration in the formation of customary law: usus 

and opinio juris. The Statute of the International Court of Justice (ICJ) mentions custom in 

the following terms: “The Court, whose function is to decide in accordance with 

International Law such disputes as are submitted to it, shall apply: b) international custom, 

as evidence of a general practice accepted as law”.254  The first element, usus, is thus 

referred to by the Court as “general practice”. This concept refers to the repeated conduct of 

States and is considered to be a material, or objective, element. General practice may manifest 

in many ways, through both physical and verbal acts. Physical acts generally consist of those 

acts related to a State’s international relations,255 whereas a State’s conduct in connection with 

its internal affairs does not normally contribute to the formation of customary international 

law. Verbal acts can consist of diplomatic and policy statements and declarations, press 

releases, official manuals and instructions, court decisions and statements in international 

organisations.256 Thus, the importance of the child rights declarations and other similar “soft 

law” instruments that, although not binding upon states, can constitute state practice. 

Legislative acts, which are published in a systematic form, are clear demonstrations of state 

practice;257 therefore, when many States, in a more or less extended period of time, enact 

similar legislation on a certain matter, it may be possible to discern the formation of a 

customary rule at the international level. This has arguably been the case with regard to 

children’s rights. Since the adoption of the CRC, and with the repeated efforts by the CRC 

Committee to encourage states to increase the age limit to 18 years, many states have enacted 

legislation or promised publicly, through declarations and/or statements, to do so, setting the 

threshold between childhood and adulthood at 18 years. Today, of 193 states party to the 

CRC, at least 160 have set the age for legal majority at 18.258  

                                                
254 Statute of the International Court of Justice, supra 250, article 38(1)(b). 
255 As pointed out by the International Committee of the Red Cross, during armed conflict those acts can be, for 
instance, ”battlefield behaviour, the use of certain weapons and the treatment provided to different categories of 
persons”. See: International Committee of the Red Cross, Customary IHL, “Assessment of Customary 
International Law” available at: http://www.icrc.org/customary-ihl/eng/docs/v1_rul_in_asofcuin last accessed 12 
February 2013. 
256 The Final Report of the International Law Association’s Committee on Formation of Customary (General) 
International Law (London Conference, 2000) states that, in order to count as state practice, acts must be public, 
i.e. communicated to at least one other state. See p. 15 of the report. See also: Malcolm N. Shaw, International 
Law, Cambridge University Press, 1997, p.64-66.  
257 United Nations, Yearbook of the International Law Commission, 1950, Volume II, p.28, para.45. 
258 This data is based on information found in periodic reports to the CRC Committee and domestic legislation 
such as “Child Acts”. Relevant information was found on 180 states party to the CRC, of which only 20 had 
determined a lower, or partially lower, age of majority. For instance, some of those states have set the age of 
majority for girls at 15 or 16 years, while setting it at 18 for boys. Others have no clear age of majority but state 
different ages for civil and criminal majority. It should be pointed out that, among those states that have set the 
general age for majority at 18, most continue to keep lower age limits for issues such as sexual consent, work, 
and criminal responsibility, and a few have set higher age limits for alcohol consumption or voting. Periodic 
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The influence exercised by the CRC Committee on the states to make such changes also 

represents an important example of actions that can be undertaken by international 

organisations to favour the development of customary law. Indeed, states and international 

organisations, i.e. the “classical” subjects of international law, have traditionally been the 

primary actors responsible for the formation of customary law and the direction that its 

developments have taken in the international arena. But it is also noteworthy that debates 

have arisen regarding the role of non-governmental organisations (NGOs) as possible actors 

capable of influencing the customary law-creation process. This is particularly true after the 

publication of the ICRC study on customary international humanitarian law.259 Considering 

the great impact that civil society action has had upon the creation of the International 

Criminal Court (ICC), as well as other recent examples of strong advocacy by NGOs, this is 

not surprising. While they cannot be directly involved in the law creation process, these actors 

can at least call attention to important issues and, in this sense, indirectly contribute to the 

formation of law, whether this manifests in the form of a treaty or whether it emerges more 

gradually in the form of a customary rule. 

Aside from legislation, jurisprudence and parliamentary and administrative acts, state 

practice can also take on the form of passivity with regard to the acts of others. This passivity 

can, in some cases, be indicative of the tolerance or acceptance of a certain behaviour.260 

The second element that must be considered when discussing the formation of customary 

law is opinio juris. In the text of the ICJ statute, this element is referred to as the acceptance 

of a general practice as law in the text of the ICJ statute. It represents the psychological, or 

subjective, element of custom, i.e. “the belief in the legal permissibility or (…) obligatoriness 

of the practice”.261 In the beginning of the 20th century, usus was clearly the dominant element 

and was considered to be fundamental in evaluating the existence of a customary rule. Opinio 

juris, on the other hand, was partially, and sometimes almost totally, disregarded.262 Over 

time, with the evolution of international law, opinio juris has often come to be seen as the 

more important element. This is especially true in the case of human rights law and IHL and, 

                                                                                                                                                   
reports to the CRC Committee can be found at: http://www2.ohchr.org/english/bodies/crc/ last accessed 12 
February 2013. 
259 Jan Wouters and Cedric Ryngaert, ”Impact on the Process of the Formation of Customary International Law”, 
in: Martin Scheinin and Menno Kamminga (eds.), The Impact of Human Rights Law on General International 
Law, Oxford University Press, 2009, p.117. N.B. The ICRC is an organisation with a special statute, which 
confers it a limited status as a subject of international law. 
260 V.D. Degan, Sources of International Law, Martinus Nijhoff Publishers, 1996, p 155-162. 
261 Final Report of the International Law Association’s Committee on Formation of Customary (General) 
International Law, supra 256, p.33. 
262 Hans Kelsen, Principles of International Law, supra 249, p.307. 
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consequently, in the case of the rights of the child. It would thus seem that, when high moral 

values are at stake, an opinio juris held by the majority of States that deems a certain conduct 

to be prohibited could be sufficient to prove the existence of a customary rule. The very 

widespread participation of States to the conventions regulating the law of armed conflict 

may, as Degan has suggested, be the only proof of their practice with regard to armed 

conflict.263 Therefore, in such circumstances, the psychological element of opinio juris is 

rightfully allowed to play a greater role than the material element of usus. This may mean that 

customary norms are more easily identified in these two fields of international law, since no 

(uniform) practice seems to be needed. This theory, sustained by some authors, arguably 

makes it possible to “further humanitarian and ethical interests while remaining within the 

confines of positivist international law”.264 When it is founded upon, and justified by, morally 

evident grounds, opinio juris acquires a prominent role in the formation of customary rules 

that prohibit acts such as genocide, slavery, torture and racial discrimination.265 It represents a 

gradual element which, depending on its strength, can more or less override or substitute State 

practice and can, on its own, represent the constitutive element of a customary rule. The 

higher the value attached to it, the less important the presence of practice.266  

It is generally held that where states assent to, or do not object to, the behaviour of other 

states, such behaviour is considered to be legitimate.267 But the question can be raised as to 

whether this constitutes proof enough of an existing opinio juris. This element is often 

preceded by opinio necessitatis or, in other words, the conviction that a certain practice is 

required by social, economic or political considerations.268 Although this does not mean that a 

customary rule of law exists, an opinio necessitatis may eventually develop into a conviction 

that the same practice is required by law, and thus crystallise into a rule of customary law. 

The ICJ has treated the opinio juris element in primarily two ways. One has been to accept 

an existing opinio juris simply based on the evidence of the existence of a general practice. 

The other has been more rigorous, requiring that States produce more evidence of their 

recognition of the existence of a certain customary rule.269  

                                                
263 V.D. Degan, Sources of International Law, supra 260, p.159. 
264 Jan Wouters and Cedric Ryngaert, “Impact on the Process of the Formation of Customary International Law”, 
supra 259, p.112. 
265 Antonio Cassese, International Law, supra 252, p.158. 
266 Jan Wouters and Cedric Ryngaert, “Impact on the Process of the Formation of Customary International Law”, 
supra 259, p.112. 
267 Malcolm N: Shaw, International Law, supra 256, p.70. 
268 Antonio Cassese, International Law, supra 252, p.157. 
269 Ian Brownlie, Principles of Public International Law, Clarendon Press, Oxford, 1998, p.7. 
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Some authors, who put the emphasis on the criterion of usus, have proposed a more 

detailed definition of this element and have suggested that sub-elements, such as the 

uniformity and generality of the practice, as well as its duration in time, are required for a 

practice to constitute custom.270 However, with regard to the element of time, the attempts to 

determine a reasonable length of time that must pass before a practice becomes a customary 

rule of law have had little success over the years.271 It has even been argued that a customary 

rule can be instant, if the tacit intention of two or more States to create a legal obligation 

becomes evident.272 Indeed, if a practice can be proven to be consistent and general, the time 

element seems to be of little relevance.273 

International courts and tribunals have repeatedly addressed the issue of customary law in 

their case law. Their approach, however, rather than reflecting a systematic or uniform 

approach, has varied from case to case.274 In the early case law of the ICJ, a rigorous 

definition of practice was favoured,275 but has not been confirmed in more recent cases. On 

the contrary, the Court has admitted that it does not expect there to be uniform practice and 

has, instead, placed more emphasis on how conduct inconsistent with a customary rule is 

treated. If a certain conduct is considered to be a breach of international law by others, or if 

the state that has committed a breach tries to justify its conduct by claiming an exception to 

the rule, the violation committed can strengthen, rather than weaken, the rule in question.276  

 

2.2 THE CRC AS CUSTOMARY LAW 

A customary rule may be of a general character and apply to all states, erga omnes, or it may 

be of a particular nature and therefore binding only for a certain group of states, for example 

on a local or regional basis,277 insofar as it has generated from a particular practice of theirs. 

                                                
270 Indeed, the 1950 Yearbook of the International Law Commission (supra 257) states that four elements are 
required for the formation of custom: ”(a) concordant practice by a number of States with reference to a type of 
situation falling within the domain of international relations; (b) continuation or repetition of the practice over a 
considerable period of time; (c) conception that the practice is required by, or consistent with, prevailing 
international law; and (d) general acquiescence in the practice by other States”, and points out that a “competent 
international authority” must establish their presence. 
271 See for example Brownlie, Shaw, Cassese. Although not all authors define the time-element in exactly the 
same terms, it seems to be a general consensus that no precise amount of time can be required for the formation 
of customary law. This has also been the position taken by the ICJ on several occasions. 
272 V.D. Degan, Sources of International Law, supra 260. p.152-153.  
273 Ian Brownlie, Principles of Public International Law, supra 269, p.5. 
274 69 International Law Association Conference, “Statement of principles applicable to the formation of general 
customary International Law”, 2000, para. 2.  
275 See for example the Asylum case (1950) and the Right of passage case (1960), in which the Court’s wording 
mentioned a constant and uniform practice. 
276 Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States 
of America); Merits, International Court of Justice (ICJ), 27 June 1986, para. 186.  
277 69 International Law Association Conference, supra 274, para. 8.  
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General international law is, as Kelsen observes, customary law: “There is no treaty to which 

all states of the world are contracting parties.”278 This was true in 1952 and still is today. It is 

significant that the CRC is the most ratified human rights treaty in the world, with all states 

party to it with the exception of the United States and Somalia, both of whom have signed the 

treaty. Considering that Somalia has never, since the adoption of the CRC, had a Government 

in position to ratify the treaty,279 the US is the only country that has deliberately chosen not to 

be a full party to it. Nevertheless, the US’ signature of the CRC means, in accordance with 

article 18(a) of the VCLT, that it must not violate the object and purpose of the treaty.280 

Moreover, the US Supreme Court has made reference to this convention in its case law, 

treating it as universal in nature and noting that international law may be instructive for the 

Court.281 Given the long-lasting and substantial consensus in favour of the CRC, admitted 

even by a non-state party, it can be argued that this treaty today reflects general customary 

international law. 

Treaty law and customary law do not exist separately from one another but coexist and 

often overlap. The impact of one over the other differs. A treaty can, for instance, codify an 

existing customary rule. It has been discussed whether the conventional rule, then, replaces 

the customary rule, or whether the customary rule continues to exist in parallel to the 

conventional one.282 Arguably, codification can prove useful in that it removes any possible 

doubt as to whether a rule actually exists. At the same time, the conventional rule, which can 

be subject to reservations or non-ratification, must not be seen as a replacement for the 

already existing customary rule. Such a position, were it to be accepted, would create the 

possibility for which a treaty could be withdrawn from or terminated in the attempt to 

eliminate a customary rule; something which is incompatible with international law. A treaty 

                                                
278 Hans Kelsen, Principles of International Law, supra 249, p.304-305. 
279 Somalia is considered to be a “failed state”, and has not had a proper Government and law enforcement 
mechanisms since 1991. All the transitional set-ups have failed and the current one is not doing much better. 
Thus, the country has not been in a position to turn its attention to international law, let alone ratify the CRC. For 
more information on Somalia, see for example:  
http://www.crisisgroup.org/en/regions/africa/horn-of-africa/somalia/147-somalia-to-move-beyond-the-failed-
state.aspx or: http://www.crisisgroup.org/en/regions/africa/horn-of-africa/somalia/170-somalia-the-transitional-
government-on-life-support.aspx last accessed 1 February 2013. 
280 Vienna Convention on the Law of Treaties, supra 163. 
281 United States Supreme Court, Roper v. Simmons, 543 U.S. 551, 571 (2005), part IV: “[T]he Court has 
referred to the laws of other countries and to international authorities as instructive for its interpretation of the 
Eighth Amendment’s prohibition of “cruel and unusual punishments.”” The Court then mentions the CRC 
“which every country in the world has ratified save for the United States and Somalia”. It is also interesting to 
note that in 1989, the US Supreme Court decided in Stanford v. Kentucky (492 U.S. 361) that the death penalty 
imposed on persons under 18 was not unconstitutional. The impact of the CRC since its adoption that same year 
may very well have reached the US, despite their refusal to ratify it. 
282 Mark E. Villiger, Customary International Law and Treaties, Martinus Nijhoff Publishers, 1985, Chapter 
four. 
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can also contribute to the crystallisation of an emerging customary rule. Lastly, a treaty can 

generate customary rules. For example, Villiger is of the opinion that a written text can 

stimulate the formative process of customary law and that the unanimous adoption of a text 

can be part of the process, although it could never be enough on its own.283 The ICJ in the 

North Sea Continental Shelf cases considered this possibility, and deemed that a provision in 

a treaty, if combined with opinio juris, can constitute the foundation of a new customary 

rule.284 This also seems to be the case with the abovementioned CRC, which has been ratified 

by almost every state of the world and is constantly referred to in other legal instruments as 

well as in the jurisprudence. 

 

2.3 A CUSTOMARY RULE DEFINING CHILDHOOD 

Many of the instruments that establish provisions on the rights of the child are regional 

agreements, and some of them were adopted several years before the existence of a binding 

international instrument. 

Twenty-five States have ratified the American Convention on Human Rights and are also 

bound by the jurisdiction of the Inter-American Court of Human Rights (IACtHR), created by 

the Convention.285 But if Article 19 of the American Convention on Human Rights 

establishes that special measures of protection should be taken in favour of children,286 it fails 

to define the concept of “children”. The same may be said of its predecessor, the American 

Declaration of the Rights and Duties of Man. This declaration, adopted in 1948, sets out more 

or less the same basic protection of children as may be seen in the two international child 

declarations of 1924 and 1959.287 Despite the lack of an established age limit in the texts of 

these instruments, the Inter-American Court of Human Rights has, over the years, come to 

interpret the term “child” so as to mean any person below the age of 18 years. 

Indeed, the existence may be verified of a strong tendency within the Human Rights 

Courts, such as the Inter-American Court of Human Rights (IACtHR) and the European Court 

of Human Rights (ECtHR), to refer to the child tout court and to take for granted that this 

term includes everyone who has not yet turned 18. In this regard, it is interesting to look at the 

                                                
283 Ibid. Chapter five, especially p.194-195. 
284 North Sea Continental Shelf, Judgment, ICJ Reports, 1969, para.71. This is also mentioned by Shaw in: 
International Law, supra 256, p.75-76 
285 “American Convention on Human Rights”, San José, Costa Rica, 22 November 1969. Article 33 sets forth 
that an Inter-American Court of Human Rights “shall have competence with respect to matters relating to the 
fulfilment of the commitments made by the States Parties to this Convention”. 
286 Ibid. article 19. 
287 “American Declaration of the Rights and Duties of Man”, Bogotá, Colombia, 1948. For example, article 7 
establishes the right of the child to special protection, care, and aid.  
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IACtHR Advisory Opinion OC-17/2002 on the juridical condition and human rights of the 

child, in which the court, after having referred to several of the instruments mentioned in this 

chapter, such as the CRC, the Beijing Rules and the Riyadh Guidelines, stated that “taking 

into account international norms and the criterion upheld by the Court in other cases, “child” 

refers to any person who has not yet turned 18 years of age.”288 This opinion clearly illustrates 

the existence of an established practice by the Inter-American Court to consider the upper age 

limit of childhood to be set at the age of 18 years. This affirmation is further strengthened by 

the IACtHR case law. In cases such as Villagrán Morales v Guatemala and Instituto de 

reeducación del menor v Paraguay, the court repeatedly uses the term “niño” (child) when 

referring to persons of 15-18 years of age.289 In the second of these two cases, the Court also 

heard an expert from UNICEF, who claimed that it would be a violation of international law 

to treat a person under the age of 18 in the same way as an adult.290  

A similar approach has been adopted by the ECtHR, which, in a series of cases, has 

referred to the child without seeing any need to define the term.291 In Siliadin v France,292 the 

Court refers to the Council of Europe “Convention on Action against Trafficking in Human 

Beings”, which establishes that a child shall mean any person under 18 years of age.293 The 

Court also mentions the “Supplementary Convention on the Abolition of Slavery, the Slave 

Trade, and Institutions and Practices Similar to Slavery”, for which, with regard to the 

exploitation of a child or young person, 18 is the age referred to.294 Although this convention 

refers to “a child or a young person under the age of 18 years”, there is nothing in 

international law that indicates that “young persons” would be entitled to fewer rights than 

the child, or would constitute a group with a separate legal status. The only purpose that this 

                                                
288 Corte Interamericana de Derechos Humanos, Opinión Consultiva OC-17/2002, para.42. 
289 Corte Interamericana de Derechos Humanos, Caso de los “Niños de la Calle” (Villagrán Morales y otros) vs. 
Guatemala, Sentencia de 19 de noviembre 1999, paras. 146, 178, 188 etc., available at:  
www.corteidh.or.cr/docs/casos/articulos/Seriec_63_esp.pdf last accessed 12 February 2013, and caso “Instituto 
de Reeducación del Menor” vs. Paraguay, Sentencia de 2 septiembre de 2004, para 196(f) etc., available at:  
www.corteidh.or.cr/docs/casos/articulos/seriec_112_esp.pdf  last accessed 12 February 2013. 
290 Corte Interamericana de Derechos Humanos, Caso “Instituto de reeducación del menor”, supra 181, section 
5 (prueva) paragraph h. 
291 See European Court of Human Rights (ECtHR) case law, for example: Mubilanzila Mayeka and Kaniki 
Mitunga v. Belgium, 13178/03, 12 October 2006. 
292 European Court of Human Rights, Case of Siliadin v. France, 73316/01, 26 July 2005. 
293 Council of Europe, Convention on Action against Trafficking in Human Beings, Warsaw, 16 May 2005. 
Article 4(d).  
294 United Nations, Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery, adopted by a Conference of Plenipotentiaries convened by Economic and Social 
Council resolution 608(XXI) of 30 April 1956 and done at Geneva on 7 September 1956. Article 1(d): “Any 
institution or practice whereby a child or young person under the age of 18 years, is delivered by either or both 
of his natural parents or by his guardian to another person, whether for reward or not, with a view to the 
exploitation of the child or young person or of his labour.“ 
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kind of wording could have is to ensure that every person under 18 is positively addressed by 

the convention, independently of how a child is defined in the domestic law of a state party. 

The ECtHR also refers several times to the CRC in its case law,295 but does not discuss the 

definition of the child, which is clearly intended to include any person under the age of 18 

years. All of the states party to the Council of Europe today have domestic legislation that 

establishes the demarcation between childhood and adulthood at the age of 18, except for a 

few states in which the legal age of majority has been set higher.296 The European 

Convention of Human Rights (ECHR) provides no definition of the child. However, already 

in 1972, the Committee of Ministers of the Council of Europe recommended that the age of 

majority be fixed at 18 years in the States party to the organisation. Since then, many other 

instruments have been adopted that explicitly clarify that the term “child” comprises every 

human being until the age of 18.297 One example is the “European Convention on the 

Exercise of Children's Rights”, which establishes in its Article 1:1 that it “shall apply to 

children who have not reached the age of 18 years”. This legal instrument was drawn up to 

supplement the CRC and facilitate the exercise of substantive rights of children. As far as 

Europe is concerned, the term “child” today means any person under the age of 18 years. 

Examples of more recent commitments in the American region are the MERCOSUR 

agreements on regional cooperation for the protection of children in situations of 

vulnerability, as well as on the implementation of shared databases concerning children.298 

The member- and associated States of MERCOSUR have, through these instruments, 

reaffirmed the need to protect the best interest of the child, as well as their own interest to 

engage themselves in doing so. It is noteworthy that, in the case of MERCOSUR, the 

definition of the child is drawn from national criteria rather than from international standards. 

Thus, the agreements are aligned with the national legislation of the concerned states, for 

which adulthood is reached at the age of 18.  

                                                
295 See for example: European Court of Human Rights, Case of A. v. UK (1998); Case of Siliadin v. France 
(2005); Case of Mubilanzila Mayeka and Kaniki Mitunga v. Belgium (2006). 
296 Council of Europe, “Explanatory Report to the Convention on the Exercise of Children’s Rights”, available 
at: http://conventions.coe.int/Treaty/en/Reports/Html/160.htm last accessed 12 February 2013.  
297 Some examples are: Article 1 of the “European Convention on the Exercise of Children’s Rights”, 
Strasbourg, 1996; Article 2 of the “Convention on Contact concerning Children”, Strasbourg, 2005; Article 3 of 
the “Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse”, Lanzarote, 2007. 
298 MERCOSUR, “Acuerdo entre los Estados Partes del MERCOSUR y Estados Asociados sobre Cooperación 
Regional para la Protección de los Derechos de Niños, Niñas y Adolescentes en Situación de vulnerabilidad” and 
“Acuerdo para la Implementación de Bases de Datos Compartidas de Niños, Niñas y Adolescentes en Situación 
de Vulnerabilidad del MERCOSUR y Estados Asociados”, signed in San Miguel de Tucumán, June 2008. (The 
instruments are not yet in force, as ratifications are still pending).  
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One of the most impressive instruments for children’s rights is the African Charter of the 

Rights and Well-being of the Child (ACRWC),299 which, in some aspects, goes much further 

than the CRC and other instruments in terms of protecting children’s rights. Article 2 

establishes that a child is, without exception, anyone under the age of 18 years. This 

instrument also entitles the child to a long series of extensive rights, from civil and political 

rights to economic, social and cultural ones, which are listed in 48 articles. Specific to the 

African Human Rights system is also the fact that the African Court of Human Rights can 

apply all the provisions of the ACRWC and any other relevant human rights instrument 

ratified by the State concerned, regardless of the system it was adopted in, be it the African 

system or any other context.300  

The two most recent texts on children to be issued at the regional level, the 1996 

European Convention on the Exercise of Children’s Rights and the 1990 African Charter on 

the Rights and Welfare of the Child, both state that the age of majority is 18 years.301 But 

despite the strong support for the CRC and for the 18-year age limit for childhood on the 

African, European, and American continents, the existence of a definition of the child under 

customary international law remains uncertain. In the Asian302 and Arab contexts, the 

regional instruments on the rights and protection of the child are much weaker. The 

Association of South East Asian Nations (ASEAN) adopted a Declaration on the 

Commitments for Children in Asia in 2001, but the content of the text is rather 

insubstantial.303 There is no Arab Charter on children’s rights, and the Arab Charter on 

Human Rights contains very little concerning the protection of the child;304 furthermore, the 

Charter has no monitoring body and has only seven contracting states.305 

The opinio juris of the majority of the States, as well as their subsequent practice – the two 

fundamental criteria indicating the existence of a rule of customary law – have quite possibly 

                                                
299 Organisation of African Unity, “The African Charter on the Rights and Welfare of the Child”, Doc. 
CAB/LEG/24.9/49, 1990.  
300 Mashood A. Baderin, “Recent Developments in the African Regional Human Rights System”, in: Human 
Rights Law Review, p. 117-149, Vol. 5:1, 2005, p.147. 
301 This was also pointed out by the ICRC in its opinion on the OPAC, see: “Optional Protocol to the Convention 
on the Rights of the Child concerning involvement of children in armed conflicts: Position of the International 
Committee of the Red Cross”, supra 131. 
302 With the exception of Australia and New Zealand, where the child (or minor) is defined as anyone under the 
age of 18 years. 
303 Association of South East Asian Nations, “Declaration on the Commitments for Children in ASEAN”, 
Singapore, 20 August 2001, available at: http://cil.nus.edu.sg/2001/2001-declaration-on-the-commitments-for-
children-in-asean-adopted-on-2-august-2001-in-singapore/ last accessed 1 February 2013. 
304 League of Arab States, “Arab Charter on Human Rights”, 22 May 2004. The Charter entered into force in 
March 2008, upon ratification of the seventh State. A first version of the Charter was adopted in 1994, but never 
entered into force. In 2004, a revised version was therefore adopted. 
305 See: http://www.crin.org/resources/infoDetail.asp?ID=16287 last accessed 1 February 2013. 
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given rise to the emergence of a customary rule defining childhood. However, for the reasons 

discussed above, that rule, given that it exists, must today be considered a “particular 

customary rule”, binding upon only three of the world’s five continents.  

 

2.4 OTHER INTERNATIONAL INSTRUMENTS DEFINING THE CHILD AS ANY PERSON UNDER 18 YEARS 

On the global level, the number of declarations accepting the so-called “straight-18” approach 

to military recruitment that have been made to the CRC Committee by the states party to the 

OPAC represents yet another example of the verbal practice and/or opinio juris of many 

states for which children are to be considered as such until the age of 18. From the 

declarations it becomes clear that most of these states have defined the “child” to be any 

person under the age of 18, and have not applied this definition only to military recruitment 

but generally.306 The CRC Committee has also emphasised that definitions of the child under 

local customary law must be consistent with article 1 of the CRC.307 The OPAC, which is one 

of the most recent international instruments on children’s rights, refers to “children below the 

age of 18 years”.308 Due to objections by a few states – and despite the fact that more than ten 

years had passed between the adoption of the CRC and the Optional Protocol – it was not 

possible to insert a straight-18 limit with regard to childhood and the recruitment of children 

into armed forces in either the text of the first or in that of the second. Although the majority 

of the states seemed to opt for a straight-18 consensus, the impossibility of its introduction in 

the final texts can be explained by the procedure of unanimity that was used to adopt the 

instruments. Nevertheless, the abovementioned state declarations show the will of many states 

to manifest their position with regard to the legal definition of the child. 

In 1999, when the International Labour Organisation adopted the Convention of the Worst 

Forms of Child Labour (C182), it achieved what the UN General Assembly had attempted but 

been unable to. The Convention established, without any exception-clause, that the term child 

shall apply to all persons under the age of 18.309 Even more remarkably, the adoption of C182 

represents the first time in the history of the ILO that a convention has been adopted 

unanimously.310 Today, 177 States have ratified this convention.311 Already in 1930, the ILO 

had adopted the Forced Labour Convention, ratified by 173 States, which sets forth that only 
                                                
306 As illustrated earlier in this study, at least 160 states have set the legal age delimiting childhood to 18 years.   
307 UNICEF, Implementation Handbook, supra 215, Comment on Article 1. 
308 OPAC, supra 130, Preamble. 
309 ILO C182 on the Worst Forms of Child Labour, article 2.  
310 See: http://www.globalmarch.org/Convention182 last accessed 12 February 2013. 
311 See:  
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312
327:NO last accessed 12 February 2013. 
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males of an apparent age of not less than 18 years may be called upon for forced labour,312 

and in 1973 The Minimum Age Convention established that no one under 18 could be 

allowed to do work that could jeopardise the physical or moral health of the person.313 These 

were, of course, related to specific activities, but the idea that a person under 18 years of age 

must be more extensively protected was already clearly present.  

One of the most recent examples indicating an international consensus to define the child 

as any person under 18 years of age is the UNGA Resolution on the Rights of the Child of 

December 2008. The text of the resolution, which was approved with 180 votes in favour and 

1 vote against, states: “under the Convention persons under 18 years of age are entitled to 

special protection”.314  

 

2.5 LEGISLATIVE CHANGES IN NATIONAL LEGAL SYSTEMS 

As the UNICEF Handbook on Legislative Reform recognises, a nation’s laws are a significant 

expression of national character and define a population and its values. Reform of legislation 

can thus be seen as something that is closely linked to a change in the character of the nation; 

a change that “may come as a result of an evolution that has taken place in customs and day-

to-day usage, or [that] may serve as a means for creating a new paradigm that seems 

important for the future and well-being of the country and its population”.315 

For this reason, it is of great importance that changing practice and changes in the national 

legislation of a state be looked at. As has been illustrated in this chapter, a large number of 

states have made declarations to the CRC Committee upon ratification or accession to the 

CRC and/or its optional protocols manifesting their positions both relative to the definition of 

the child and to the age limit for military recruitment. Moreover, many states have, in 

accordance with their obligations under these treaties, submitted periodical reports to the CRC 

Committee in which their legislative changes relative to the child are explained. Before 

concluding this chapter, it is worth highlighting the recent progress of a few states in this 

respect.  

The Government of the Democratic Republic of Congo (DRC) adopted a law on the 

                                                
312 ILO, “Forced Labour Convention”, supra 157, article 11(1).   
313 ILO, “Minimum Age Convention”, C138, Geneva, 26 June 1973, article 3(1). (151 ratifications)  
314 United Nations General Assembly, Resolution 63/241 of 13 March 2009. The only state that voted against the 
resolution was the United States of America. The Resolution is available at: 
http://www.un.org/depts/dhl/resguide/r63.shtml last accessed 12 February 2013. 
315 UNICEF, Handbook on Legislative Reform, supra 216, p.23.  
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protection of the child in January 2009,316 which, in its article 2, defines the child as any 

person under the age of 18 years.317 The law also contains a series of provisions for the 

protection of the child, at both the social and the judicial and penal levels. The law clearly 

reflects the DRC’s commitments under international treaty law by recalling several of the 

provisions present in, among others, the CRC, the ICCPR and the ILO C182. In chapter 3 of 

the child protection law, which is entitled “exceptional protection”, the recruitment and use of 

children in armed forces, armed groups, and in the police forces, are explicitly forbidden.318 

Moreover, the law states that it is the responsibility of the state to ensure the release of any 

child that has been subject to such treatment, and to guarantee his/her reinsertion into the 

community. Despite this positive development, a big problem is that the institutional 

framework needed to guarantee these rights, in particular law enforcement services and 

judicial institutions, remains weak or absent throughout the country.319 The situation of the 

DRC is similar to, for instance, that of the Government of Sierra Leone or of Southern Sudan. 

Both have adopted laws relative to the protection of the child, which define the child as any 

person under the age of 18. The first ever Child Act of Southern Sudan was adopted by its 

Government in April 2009, and requires the respect of the rights of the child as established by 

the CRC. The act criminalises many forms of violence against, and the exploitation of, 

children, including the recruitment of children into armed groups and forces, early marriage, 

and corporal punishment in schools. An important aspect of the Act is also the fact that an 

independent Children’s Commission is established in order to ensure the implementation of 

the law.320 In Sierra Leone a National Child Rights Bill was approved in 2007, and the 

provisions of the Bill include free and compulsory education, the prohibition of recruiting 

children into armed forces, and protection from domestic violence.321  

Despite the fact that a childhood that lasts until the age of 18 years can seem like a luxury 

                                                
316 Journal Officiel de la République Démocratique du Congo, Loi N° 09/001 du 10 janvier 2009 Portant 
Protection de l’Enfant, available at: http://www.leganet.cd/JO.htm last visited12 February 2013. 
317 Ibid. article 2: “Au sens de la présente loi, il faut entendre par : 1) enfant: toute personne âgée de moins de 
dix-huit ans” 
318 More will be said regarding the DRC’s efforts to end the recruitment and use of children in armed conflict in 
Part II of this thesis. 
319 World Vision, “Children’s Rights in the Democratic Republic of Congo – Stakeholders’ Report on DRC”, 
submission by World Vision for Universal Periodic Review, Sixth cycle, November 2009. See also: Global 
Movement for Children, “Congo-Kinshasa: Children Still in Prison Despite Law”, 3 July 2011, available at: 
http://www.gmfc.org/en/action-within-the-movement/africa/regional-news-in-africa/1104-congo-kinshasa-
children-still-in-prison-despite-law last accessed 12 February 2013. A more detailed illustration of the legal and 
judicial developments relative to child protection in the DRC can be found in chapter 6 of this thesis. 
320 See: http://www.un.org/apps/news/story.asp?NewsID=30438&Cr=child&Cr1=rights last visited 12 February 
2013. 
321 Sierra Leone, “The Child Rights Act”, Law no. 7 of 2007. Available at: http://www.sierra-
leone.org/laws.html last accessed 12 February 2013. 
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in societies where the life span is short and survival is a struggle,322 the legislative changes in 

many developing countries indicate a change in the (legal) perception of the child. In fact, 

although, from a social perspective, a child may not be able to benefit from all the rights 

he/she should be entitled to, because of the context in which he/she was born and lives, this 

does not mean that the person in question should not be considered a child from a legal 

perspective. Nor should it exempt the state from its responsibility to work for a greater 

implementation of the norms established to protect children. 

 

CONCLUSION 

Numerous debates have arisen, over the years, on the necessity to accord specific rights to the 

child. Many authors, in a distinct current of the so called liberationist theory, have held that 

children ought to be treated like adults, and that the separation between child and adult is due 

to social and cultural factors and is not at all a natural delimitation.323 The purpose of this 

chapter has not been to take an opposite, protectionist or paternalistic position, by claiming 

that childhood is a state of incapacity or that children are completely unable to make proper 

decisions until they reach the age of 18. Rather, the chapter presents childhood as a phase of 

development in the life of an individual and contends that the capacities of a child gradually 

evolve in time.  

What this chapter has attempted to illustrate is that the condition of legal, economic and 

social dependence in which individuals in their childhood evolve makes it necessary for the 

state to ensure certain specific rights to such individuals. Moreover, the relative vulnerability 

of children as opposed to a fully developed adult justifies certain special legal considerations 

relative to that specific group of human beings. For instance, children often have more 

difficulties than adults to make their voices heard and to exercise their rights, and may be in 

need of a certain level of affirmative action in order to ensure that their rights are not violated 

or ignored.  

Exactly where the line between childhood and adulthood should be drawn is an extremely 

complex question and, indeed, most states tend to set different age limits for different matters. 

Of course, it would be much too simplistic to maintain that every child reaches a certain level 

of maturity or capacity at exactly the same age. However, as mentioned in the introductory 
                                                
322 Kristina Anne Bentley, ”Can there be any universal children’s rights?”, supra 191, p.107-123. 
323 To read more about this and other theories related to the child, see for example: Philippe Ariès, Centuries of 
Childhood: A Social History of Family Life, New York, Random House, 1960; David Archard, Children, Rights 
and Childhood, London, Routledge Inc., 1993; David Archard and Colin MacLeod, The Moral and Political 
Status of Children, Oxford University Press, 2002.  
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chapter to this study, recent adolescent brain research has clearly shown that the brain is not 

fully developed as early as experts used to believe. Furthermore, addressing the issue from a 

legal perspective, it must be recalled that law, in order to perform its social function 

effectively, has no choice but to simplify and reduce.324  

The CRC Committee has often encouraged and emphasised the importance of children 

being allowed to participate in society and to feel that they are active members of it. 

Alongside this gradual acquisition of participatory rights also comes, of course, a 

corresponding gradual increase in the levels of responsibility that the child must take for 

his/her own actions. The CRC and other legal instruments for the rights of the child establish 

limits to this participation. 

The delineation between childhood and adulthood, albeit seemingly instrumental in some 

aspects, can serve two important purposes in international law. Firstly, it can contribute to the 

reduction or elimination of many forms of violations against, and abuses of, children, by 

obliging states to provide special protection to all children. Violations of the rights of the 

child can consist of breaches of HR law, IHL, or rules of other special regimes that have been 

discussed in Chapters 1 and 2. Secondly, the importance of setting an age limit for childhood 

lies not only in the desire to prevent violations of the rights of the child, but also to ensure 

that, in case of a breach of international law, any person under the age of 18 is effectively 

guaranteed the protection and special treatment that the instruments and provisions 

specifically devoted to children’s rights establish. This includes special considerations for 

children in detention, children in conflict with justice, or children involved in armed groups or 

forces. 

Despite the loophole in article 1 of the CRC, a tendency today exists within the 

international community to set the legal age of majority at 18. With time this definition may 

well become a general rule of customary law, rendering the possibility offered by the text of 

article 1 CRC to step aside from this age limit obsolete.325 While this would not necessarily 

guarantee a greater protection of children, no matter what the age, in practice, establishing an 

inflexible legal limit for childhood at the age of 18 would certainly be a step in the right 

direction to recognise all children as equal and equally entitled to the same set of rights and an 

adequate protection. 

 

                                                
324 Michael King and Christine Piper, How the Law Thinks about Children, supra 233, p.122. 
325 “The Optional Protocol to the Convention on the Rights of the Child concerning involvement of children in 
armed conflicts: Position of the International Committee of the Red Cross”, supra 131. 
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CHAPTER 3. THE CHILD IN AN INTERNATIONAL JUSTICE FRAMEWORK 

 

1. INTERNATIONAL JUSTICE – WHAT JUSTICE AND FOR WHOM? 

The third chapter of this study was included for several reasons: firstly, it responds to the 

desire to demonstrate that the choice to focus mainly on criminal accountability for the acts of 

recruiting and using children in armed conflict does not imply that the crucial importance of 

other efforts – such as peace and reconciliation initiatives – to attain justice in the midst of or 

after an armed conflict are neglected. Indeed, the criminal justice system has a lot to learn 

from non-judicial procedures in terms of child-sensitive measures. The chapter looks at the 

meaning of ‘justice’ within the context of children and armed conflict, and aims to identify 

some of the elements that are necessary for justice to include children. As a premise, it should 

be recalled that concepts of justice based on social contract theories, in which individuals are 

seen as equal and independent, tend to omit childhood completely and are therefore ill 

adapted to the purpose of this thesis.326 The first two sections are dedicated to a brief 

discussion on the definition of justice and the (perceived) conflict between peace and justice.  

Secondly, the designation of the acts of recruiting and using children in armed conflict as 

war crimes under international law, as well as the increased criminalisation of these acts on 

the national level, have amplified the likelihood of finding children involved in criminal 

justice mechanisms.327 While arguing for the importance of a justice system that grants an 

adequate place to children, the chapter attempts to illustrate the pitfalls of a criminal justice 

system that was not developed explicitly for children. Some of the risks involved when 

children are allowed into the justice proceedings as victims and/or witnesses are emphasised – 

drawing also on examples from the ICTY and ICTR and their experiences with women as 

victims and witnesses of atrocities – as the chapter calls for an increased sensitivity and 

flexibility in order to avoid re-traumatisation of children victims of international crimes. In 

the third section, the question as to who justice is actually for is thus asked; the focus on one 

specific target, or one specific group of individuals, arguably changes the very manner in 

which justice is conceived. Section 4 continues by addressing the question of responsibility 

and the importance of appropriately allocating this last in order to establish a sense of justice. 

Again, the type of responsibility may vary according to which justice is sought.  

                                                
326 A similar view is expressed by Dixon and Nussbaum in “Children’s Rights and a Capabilities Approach: The 
Question of Special Priority”, supra 195. 
327 Experiences of the participation of children in the proceedings of the ICC are addressed in Chapter 5 on the 
international case law. 
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Thirdly, the importance of a justice system that ensures not only accountability but also 

reparations for victims is highlighted, and the objectives of justice discussed. This leads, in 

the last section of part 1 of this chapter, to the question of which forum for justice is the most 

appropriate to ensure justice for children. 

Within the discourse on justice and the involvement of children in armed conflict, one 

concept becomes of particular relevance, namely the notion of the ‘child soldier’. Part 2 of 

this chapter develops an analysis of this frequently used concept, which takes on a crucial 

importance in how the child is perceived and treated. Following an initial explanation of this 

term, the chapter argues that, in most occasions, it is not only inconvenient but also 

detrimental for a recruited child to be defined a ‘child soldier’. 

 

1.1 DEFINITIONS OF JUSTICE 

The notion of ‘justice’ is present in all societies and represents a key element in the creation 

of legal and moral norms.328 We react negatively to behaviours and actions that we find 

unjust, and if that sense of injustice is shared collectively, norms are established to reduce 

such behaviours or to prevent such actions from occurring. In the discourse on human rights 

violations, the notion of ‘justice’ is used with particular frequency. Moreover, with the rise of 

ICL and the creation of international accountability mechanisms, ‘international justice’ and 

‘transitional justice’329 have become key concepts in international law. However, while 

injustices are easily identified, it is, paradoxically, far more difficult to define justice.330 It can 

indeed be argued that “justice is in the eye of the beholder”,331 and that a variety of different 

types of justice exist.  

Justice is a matter of law and politics, but also of morals and ethics. The subjectivity and 

variability of some of these “ingredients” 332 makes the matter of justice a question of 

                                                
328 Michael J. Sandel, Justice: What’s the Right Thing to Do?, supra 5. 
329 The most commonly accepted definition of transitional justice can be found in the 2004 The Rule of Law and 
Transitional Justice in Conflict and Post-Conflict Societies, Report of the Secretary-General, UN Doc 
S/2004/616, 23 August 2004, p. 4, para. 8. It defines transitional justice as: “The full range of processes and 
mechanisms associated with a society’s attempts to come to terms with a legacy of large-scale past abuses, in 
order to ensure accountability, serve justice and achieve reconciliation. These may include both judicial and non-
judicial mechanisms, with differing levels of international involvement (or none at all) and individual 
prosecutions, reparations, truth-seeking, institutional reform, vetting and dismissals, or a combination thereof.” 
330 Barbara Hudson, “Justice in a Time of Terror”, in: British Journal of Criminology, Vol. 49, 2009, p. 702-717, 
at p. 703. 
331 See for instance Linda D. Molm, Gretchen Peterson and Nobuyuki Takahashi, “In the Eye of the Beholder: 
Procedural Justice in Social Exchange” in: American Sociological Review, Vol. 68, No. 1, 2003, p. 128-152. 
332 Without wanting to introduce a relativist theory of any of these elements, it should be recognised that 
different views as to what they mean exist and do influence the way justice is seen by different actors. 
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balancing competing claims, while treating all parties involved fairly.333 According to article 

1.1 of the UN Charter, the maintenance or restoration of peace must be achieved “in 

conformity with principles of justice and international law”.334 While principles of 

international law can be more or less objectively identified, defining the principles of justice 

requires a more context-specific analysis.  

Within the context of (post-)armed conflict, the promotion of peace and respect for human 

rights, as well as the reconciliation of the society in conflict, are among the most frequently 

stated objectives of justice.335 Arguably, another fundamental requirement for lasting justice 

is a sound legal system.336 To strengthen the rule of law must therefore lie at the heart of any 

quest for justice. The means that are employed to establish justice may vary according to the 

context and also depend on the interests at stake. In situations of armed conflict, some of the 

measures commonly used to render a just transition toward peace possible are: truth and 

reconciliation commissions, guarantees of non-repetition for victims, and prosecutions.337 

Furthermore, commissions of inquiry, restitution or reparations mechanisms, and societal and 

educational reforms may also be appropriate. Depending on each specific armed conflict and 

the crimes that have been committed during the hostilities, different countries and populations 

may attach special value to a different justice process. The means by which a state or a society 

chooses to seek justice can thus differ considerably from one situation to another. Indeed, 

while one country in transition may see the attribution of individual criminal responsibility as 

fundamental, and thus see criminal justice processes as the most appropriate venue for justice, 

another may prefer that as many victims as possible tell their stories, and therefore choose a 

truth commission or other non-judicial processes to attain justice.338  

This study focuses particularly on criminal justice mechanisms for the crimes of recruiting 

children into armed groups or forces. Over the past twenty years, different approaches have 

been explored in an attempt to bring an end to the participation of children in armed conflicts. 

As illustrated in the two previous chapters, a strong framework of international legal 

instruments has been created and adopted by a great majority of states, and significant 

                                                
333 Barbara Hudson, “Justice in a Time of Terror”, supra 330, p. 703 and 715. 
334 UN Charter, 1945, article 1(1). 
335 Alison Smith, “Basic Assumptions of Transitional Justice and Children”, in: UNICEF, Children and 
Transitional Justice: Truth telling, Accountability and Reconciliation, Published by the Human Rights Program 
at Harvard Law School, Harvard University Press, 2010, p. 36. 
336 Daniel D. Ntanda Nsereko, “The Role Of The International Criminal Tribunals In The Promotion Of Peace 
And Justice: The Case Of The International Criminal Court”, in: Criminal Law Forum, Vol.19, 2008, p.373-393, 
at p.378. 
337 Kai Ambos et al. (Eds.), Building a Future of Peace and Justice, Springer Verlag, Berlin - Heidelberg, 2009, 
p.218. 
338 Alison Smith, “Basic Assumptions of Transitional Justice and Children”, supra 335, p. 37. 
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legislative developments can be seen also at the regional and domestic levels. Nevertheless, 

the implementation of this legal framework is far from optimal, and the appropriate 

enforcement mechanisms have not been put into place. The first Special Representative of the 

UN Secretary General for Children in Armed Conflict, Olara Otunnu, reported already in the 

late 1990s that the time had come for an “era of application”,339 during which the rules that 

had hitherto remained on paper would be applied in reality. This move from theory to practice 

in recent years is particularly visible in the designation of child recruitment as an international 

crime, and the consequent possibility to hold individuals accountable. The developments in 

international criminal law have, in this sense, been notable.340  

More generally, in contexts in which atrocious crimes have been committed and a strong 

division exists between different groups of society, criminal trials can contribute to the 

phenomenon of individualising guilt.341 This can have a positive impact on peace and 

reconciliation processes, to the extent that it attributes responsibility to a limited number of 

individuals rather than to an entire group or community.342 Thus, it potentially prevents 

victims from perceiving that adversary ethnic groups bear collective responsibility for such 

crimes343 and curbs the desires for and actions aimed at exacting collective revenge. 

Nevertheless, to focus on criminal justice does not signify that justice is determined solely by 

how many judgments a court manages to deliver. The entire judicial process is fundamental to 

the sense of justice that will be present (or absent) among the members of a population that 

has suffered war and/or mass crimes. The process must be fair and uphold the rights and 

dignity of all those who come before it, the accused, the victims, and the witnesses alike.344 

Upholding the dignity of victims is extremely difficult in situations where a large number of 

direct victims are still alive and have suffered degrading and dehumanising crimes. This is 

                                                
339 United Nations General Assembly, Doc. A/54/430, 1 October 1999. Report of the Special Representative of 
the Secretary-General for Children and Armed Conflict, paras. III(A) and XI(A). This has been re-emphasised on 
several occasions, see for instance: UNGA Doc. A/55/442, 3 October 2000. Report of the Special Representative 
of the Secretary-General for Children and Armed Conflict, para. IV(F); Statement by Olara Otunnu in the United 
Nations Security Council on the occasion of Open Debate on Children and Armed Conflict, 14 January 2003; 
Olara A. Otunnu, “Era of Application” Remarks on the occasion of receiving the Harvard Law School 
Association Award, 15 June 2007. 
340 Elizabeth M. Evenson, “Truth and Justice in Sierra Leone: Coordination between Commission and Court”, in: 
Columbia Law Review, Vol. 104, No. 3, 2004, p.730. 
341 Janine Natalya Clark, “Peace, Justice and the International Criminal Court” in: Journal of International 
Criminal Justice, Vol. 9, 2011, p. 521-545, at p. 522. 
342 Antonio Cassese, Annual Report of the International Tribunal for the Prosecution of Persons Responsible for 
Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia 
since 1991, United Nations Doc. A/49/342, S/1994/1107, 29 August 1994, para. 16. 
343 Payam Akhavan, “Justice in the Hague, Peace in the Former Yugoslavia? A Commentary on the United 
Nations War Crimes Tribunal”, in: Human Rights Quarterly, Vol. 20, 1998, p. 737-816, at p. 766. 
344 Binaifer Nowrojee, “Your Justice is Too Slow” – Will the ICTR Fail Rwanda’s Rape Victims?, United 
Nations Research Institute for Social Development, Occasional Paper 10, November 2005, p.20. 
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often the case for children that have been recruited and used for active participation in 

hostilities, but also for victims of, for instance, sex crimes. A trial that is not sufficiently 

sensitive to the experiences of these victims runs the risk of contributing to their continued 

suffering and re-victimisation.345  

In order to make a difference, the situation that gave rise to the trials must be reflected in 

the judicial process, and this last must also be ”understood by those most affected by the 

crimes [that are] being tried”.346 Therefore, the selection of which crimes ought to be 

investigated and prosecuted plays a major role in the success or failure of criminal justice. 

The difficulty of ensuring that criminal justice accurately reflects the reality on the ground 

may be illustrated by the example of the situation of the Democratic Republic of Congo 

(DRC) before the ICC, and especially the case against Thomas Lubanga.347 Throughout the 

armed conflict in the DRC, large-scale and systematic crimes have been committed against 

the civilian population. Women and children have been particularly exposed to the violence, 

and rapes and other forms of sexual violence have reached unprecedented levels.348 Despite 

the situation on the ground, however, the ICC has failed to bring charges against Lubanga for 

these crimes; in fact, the case brought against him is based exclusively upon charges for the 

recruitment and use of children under 15 for active participation in hostilities.349 While these 

charges are important, considering the number of children who took part in the armed conflict 

and the massive abuses that were inflicted upon them, the risk is that these circumscribed 

charges will only reflect the realities of the conflict in a very partial manner. Indeed, the 

feeling among many civilians and NGO actors working in the DRC and, in particular, among 

the numerous victims of sex crimes, is that justice is only for some.350 

Ideally, both the direct and indirect victims351 should feel represented by the justice 

mechanism, and feel that the crimes they have suffered are being addressed. This has proven 

difficult to achieve, and the experience from international criminal tribunals illustrates that 
                                                
345 Ibid. 
346 Richard Dicker, “Making Justice Meaningful for Victims” in: Morten Bergsmo (Ed.), Criteria for Prioritizing 
and Selecting Core International Crimes Cases, 2nd Edition, Torkel Opsahl Academic EPublisher, 2010, p.267.  
347 Lubanga is the former leader of the UPC, a Congolese rebel group fighting for the control over the Ituri 
region in eastern DRC. The ICC case against Lubanga is explained in detail in Part II of the thesis. 
348 Estimates show that up to 75% of victims of today’s conflicts are civilians, as opposed to 5% at the beginning 
of the 20th century. See: Jeanne Ward and Mendy Marsh, ”Sexual Violence Against Women and Girls in War 
and Its Aftermath: Realities, Responses, and Required Resources” A Briefing Paper prepared for the Symposium 
on Sexual Violence in Conflict and Beyond, 21-23 June 2006, Brussels (Belgium).  
349 International Criminal Court, Pre-Trial Chamber I, Prosecutor v. Thomas Lubanga Dyilo (ICC-01/04-01/06), 
Mandat d’arrêt du 10 février 2006. 
350 International Refugee Rights Initiative, “Steps towards justice, frustrated hopes: Some reflections on the 
experience of the International Criminal Court in Ituri”, Discussion Paper No.2, January 2012.  
351 Direct victims are intended as victims against whom a crime has been committed, whereas indirect victims 
can be family members of direct victims or members of an affected community. 
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victims (especially direct victims) often feel frustrated, excluded, or mistreated during the 

justice process. The risk is that the proposed solution to a problem – in this case establishing 

justice after mass crimes through criminal trials – will provide a biased or contradictory 

result, culminating in the attainment of only a partial justice insofar as the process of going 

through the trial itself involves further humiliation for some of the victims. The very system 

or institution by which justice is sought must therefore be sensitive to the past experiences of 

the victims. This is especially true with regard to justice mechanisms that require giving 

testimony. In such cases, witnesses and victims must recount in detail what they have 

experienced and be questioned or interviewed. For many victims this means reliving their 

atrocious experiences all over again, and for reasons of shame, traumatisation and fear of 

reprisal, they may be reluctant to testify.352 

A telling example of this difficulty can be taken from the ICTR, which has the mandate to 

investigate the crimes committed during the Rwandan genocide. One of the acts carried out 

systematically during the genocide was rape; often mass rapes, and often against very young 

girls.353 An important part of establishing justice in Rwanda was therefore to prosecute 

individuals for the crime against humanity of rape. In part, the ICTR has done this, and the 

tribunal is commended for being the first international tribunal to convict someone for the 

crimes of rape and sexual violence, and to define rape as an international crime.354 

Nevertheless, charges of sex crimes were far from as many as they could have been, 

considering the situation on the ground, and investigations regarding sex crimes were often 

flawed.355 The result of this was that many suspects who were convicted for the crime of 

genocide were not held guilty for sexual violence. This left a great number of women and 

girls feeling not only frustrated but also disillusioned with the tribunal and made them feel 

abandoned by or excluded from the justice process. Some of the women who came forth to 

testify in the trials were profoundly traumatised by the procedure due to the lack of sufficient 

expertise among lawyers and judges in conducting the hearings and cross-examinations in a 

                                                
352 Report of the United Nations Secretary General, “Rape and Abuse of Women in the Territory of the Former 
Yugoslavia”, UN Doc E/CN.4/1994/5 (1993) para. 13.  
353 Witnesses from the UN peacekeeping forces testified before the ICTR about the many female bodies they 
found dead, still in the position in which they were raped. Some were as young as seven or eight. See: Binaifer 
Nowrojee, “Your Justice is Too Slow” – Will the ICTR Fail Rwanda’s Rape Victims?, supra 344, p. 1. 
354 International Criminal Tribunal for Rwanda, Prosecutor v. Akayesu, Case No. ICTR 96-4-T, Judgment of 2 
September 1998.  
355 Binaifer Nowrojee explains that this was mainly due to the lack of a consistent investigative and prosecutorial 
strategy with regard to sex crimes. See: Binaifer Nowrojee, “Your Justice is Too Slow” – Will the ICTR Fail 
Rwanda’s Rape Victims?, supra 344, p. 8, 12.  
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respectful and sensitive manner.356 Both the case-law of the ICTY and the ICTR present some 

instances in which hearings and interrogations have been carried out by personnel that do not 

have any knowledge in gender sensitivity whatsoever.357 In this sense, the very effort to 

respond to the crimes that have been committed can cause the re-victimisation of those who 

testify.  

These examples illustrate the difficulty of achieving, through criminal accountability, 

justice that is representative for all victims of international crimes, as well as for the affected 

society as a whole. Often, due to the difficult (and sometimes dangerous) conditions during 

the investigation phase; the limited capacity and resources; the lack of expertise on how to 

treat the victims with regard to their specific experiences; and the complexity of a country’s 

situation after a genocide or an armed conflict, criminal justice can do only a part of what is 

necessary. A further explanation for the (initially) limited capacity of criminal justice to 

respond to the needs of victims may be that criminal trials were not originally intended to 

focus on victims. Rather, penal procedures are accused-based, and therefore are concerned 

mainly with the defendant.358 International criminal courts and tribunals have taken several 

steps to change this, by adopting a more victim-sensitive approach, which, for instance allows 

for the direct participation of the victims in criminal proceedings. Indeed, according to some 

authors, criminal justice has long been too much focused on outcome, while the procedural 

aspects have been neglected. In accordance with this idea, a trial is a process that has a 

fundamental symbolic and communicative aspect that can contribute to constituting a new 

social order.359  

It could be argued that justice, when seen purely as criminal justice, is wrongly conflated 

with punishment. Following this line of thought, such an idea of justice risks creating a 

negative outcome insofar as it attempts to correct a wrong with what could be seen as a form 

of vengeance. But a punishment, as long as it is meted out with respect for principles of 

                                                
356 Ibid. Nowrojee mentions a few incidents in particular in which rape victims before the ICTR were humiliated 
during the trial and then forgotten as soon as they had given their testimony. However, a positive example is also 
highlighted with the Akayesu case, in which the Prosecutor’s Office held a Town Hall meeting with victims and 
witnesses to explain the judgment. This represented a significant contribution to the justice process, because it 
showed people that something had been done to acknowledge their suffering and that they had played an active 
part in that process. 
357 One example of this can be found in: Anne-Marie de Brouwer, “Gacumbitsi Judgment”, in: G. Sluiter & A. 
Klip (Eds.), Annotated leading cases of international criminal tribunals: The international criminal tribunal for 
Rwanda 2005-2006, 2009, p. 583-594. 
358 Eric Blumenson, “The Challenge of a Global Standard of Justice: Peace, Pluralism, and Punishment at the 
International Criminal Court”, in: Columbia Journal of Transnational Law, Vol. 44, 2005-2006, p. 801-874, in 
particular at p. 865. 
359 Frédéric Mégret, “In Defence of Hybridity: Towards a Representational Theory of International Criminal 
Justice”, in: Cornell International Law Journal, 38, 2005, p.725-751 (p.741-742). 
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legality,360 through a fair and impartial trial conducted by a properly functioning institution, is 

not a matter of vengeance. The goal of criminal justice is to achieve justice by improving 

compliance with the law and eliminating impunity, not through vengeance, but through the 

rule of law.361 The punishment serves the purpose of justice by representing a public 

condemnation of the wrongdoers’ conduct.362 In line with the idea of rehabilitative justice and 

reinsertion of former convicts into society, punishment is also imposed for the sake of the 

person who is guilty of having committed the crime; who may realise that engaging in such 

conduct is not worth it363 and, consequently, change his/her behaviour and refrain from 

repeating a criminal act.364  

According to the Oxford English Dictionary, justice is the “maintenance of legal, social or 

moral principles by the exercise of authority or power; assignment of deserved reward or 

punishment; giving due deserts.”365 In order to serve the purpose of justice, a punishment 

must not be excessive but must, in accordance with fundamental principles of criminal law, 

be proportionate to the severity of the violation committed. This principle of proportionality 

derives from the Biblical idea of “an eye for an eye, a tooth for a tooth”.366  

To equate justice solely with criminal trials would place an excessive burden upon judicial 

institutions.367 Although criminal justice mechanisms can play an important role in 

establishing justice after atrocious crimes have been committed on a large scale, justice 

should be seen as a ”multi-dimensional concept”,368 in which criminal trials are but one of 

several necessary components. However, in the particular interest of ending impunity and 

coming to terms with individuals responsible for serious violations of human rights and IHL, 

criminal accountability mechanisms as they have been developed over the last few years may 

                                                
360 Nullum crimen, nulla poena sine lege. 
361 Theodor Meron, “Reflections on the Prosecution of War Crimes by International Tribunals”, in: American 
Journal of International Law, Vol.100, No.3, 2006, p.579. 
362 Daniel D. Ntanda Nsereko, “The Role Of The International Criminal Tribunals In The Promotion Of Peace 
And Justice: The Case Of The International Criminal Court”, supra 336, p.376. 
363 Ibid. 
364 Paul H. Robinson and Michael T. Cahill, Law without Justice: Why Criminal Law Doesn't Give People What 
They Deserve, Oxford University Press, Oxford – New York, 2006, p.16. 
365 Shorter Oxford English Dictionary, 5th ed., Oxford University Press, 2002, p.1473. 
366 The law of “an eye for an eye”, or lex talionis, can be found in three passages of the Old Testament: Ex. 
21:23, 24; Lev. 24:19, 20; and Deut. 19:21. Its interpretation varies, and it has been seen to represent an attempt 
to limit the extent of a punishment and to discourage cruelty as well as a “barbaric [approach,] which mandates 
that the criminal receive as punishment the precise suffering he inflicted on the victim” (Eric Blumenson, “The 
Challenge of a Global Standard of Justice: Peace, Pluralism, and Punishment at the International Criminal 
Court”, supra 358, p.840). Blumensom explains that, today, “[r]etributivists instead demand proportional 
punishment, so that the gravest crimes receive the gravest punishments – which in most countries means the 
longest term of imprisonment”. 
367 Janine Natalya Clark, “Peace, Justice and the International Criminal Court”, supra 341, p. 543. 
368 Ibid. p. 543. 
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represent the most efficient alternative. Indeed, “the trend toward imposing individual 

criminal responsibility for violations of a mounting number of norms of international law is 

clearly ascendant”,369 and the demand for criminal prosecutions as the appropriate response to 

mass atrocities has increased.370 

 

1.2 JUSTICE – A THREAT TO PEACE? 

A frequent debate relative to the topic of this chapter concerns the relationship between peace 

and justice. Indeed, justice is often seen as a threat to peace, and the two are considered 

incompatible.371 This presumed incompatibility has meant that, historically, amnesties were 

preferred to criminal prosecutions.372 Moreover, the question is often raised as to whether 

justice can be sought while armed conflict is still ongoing, or whether peace must be given 

priority over justice.373 This is also a common argument among sceptics of the ICC, who see 

the involvement of the Court in conflict situations as an obstacle to peace negotiations. An 

example of this is the situation of Uganda and the ICC arrest warrants against five leaders of 

the Lord’s Resistance Army (LRA).374 These men are wanted by the ICC for brutal crimes, 

including child recruitment, enslavement, and sexual slavery. Some time after the arrest 

warrants had been unsealed, peace talks were initiated between the Ugandan government and 

the LRA, and several agreements were reached.375 However, the final peace agreement was 

never signed by Joseph Kony, the top leader of the LRA, because the request that he made in 

exchange – that the ICC withdraw its indictment against him and his fellow LRA members – 

was not granted. The LRA has since continued to commit atrocities in Uganda, the DRC, the 

Central African Republic, and Sudan. For many, the ICC indictments are seen as the reason 

behind the missed opportunity to reach a comprehensive peace agreement.376 The situation is, 

however, far more complicated, and it should be recalled that the LRA members have been 

                                                
369 Theodor Meron, “Reflections on the Prosecution of War Crimes by International Tribunals”, supra 361, 
p.574.  
370 Elizabeth M. Evenson, “Truth and Justice in Sierra Leone: Coordination between Commission and Court”, 
supra 340, p.749. 
371 Janine Natalya Clark, “Peace, Justice and the International Criminal Court” supra 341, p. 521 and 539. 
372 This was the case both in South Africa, where a Truth and Reconciliation Commission (TRC) was set up 
granting amnesty to those who confessed their crimes, and in several Latin American countries. See for instance: 
Janine Natalya Clark, “Peace, Justice and the International Criminal Court”, supra 341, p. 539.  
373 Alison Smith, “Basic Assumptions of Transitional Justice and Children”, supra 335, p. 55. 
374 International Criminal Court, Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic 
Ongwen, arrest warrants. 
375 The Juba peace talks. For more information on this see chapter 5.2.5 of this thesis. See also: Kasaija Phillip 
Apuuli, “The ICC’s Possible Deferral of the LRA Case to Uganda”, in: Journal of International Criminal 
Justice, Vol. 6, 2008, p. 801-813. 
376 See for instance: Eric Blumenson, “The Challenge of a Global Standard of Justice: Peace, Pluralism, and 
Punishment at the International Criminal Court”, supra 358, p.804. 
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given several opportunities to negotiate their amnesty and settle for peace, but the 

negotiations have always failed.377 “To argue that the ICC will deter men such as Kony from 

signing a peace accord appears to assume that a peace agreement is a guarantee of peace.”378  

A similar pattern to that of the LRA emerged in Sierra Leone during its decade-long civil 

war, in which the rebel groups on several occasions signed peace agreements with the 

government of Sierra Leone in exchange for their amnesty, only to continue looting, killing, 

and raping the civilian population.379 This blatant violation of peace agreements that include 

granting amnesty to the perpetrators of the violence has undermined trust in such 

mechanisms, and has lead to the waning acceptance of amnesties under international law.380 It 

has also given rise to scholarly reactions based upon the idea for which there is no peace 

without justice.381 ICL has thus developed toward the exclusion of the possibility to grant 

amnesties for the most serious international crimes. The Preamble of the Rome Statute for the 

ICC sets forth that the most serious crimes must not go unpunished and that their effective 

prosecution must be ensured. It also recalls that all states have a duty, in order to put an end to 

impunity, to exercise criminal jurisdiction over those responsible for committing international 

crimes;382 this duty is incompatible with the exemption of punishment for such crimes 

through an amnesty.383 The same duty was also included in the “Updated Principles to 

Combat Impunity”384 adopted by the UN in 2005 and was reaffirmed in the UN Human 

Rights Resolution on Impunity385 later the same year. It is noteworthy that, in the Updated 

Principles, the duty to prosecute, try, and duly punish those responsible for serious crimes 

                                                
377 Attempts to reach a peace agreement were undertaken in the early 1990s but, due both to the Government of 
Museveni and to the LRA leaders, they failed each time leaving matters completely unchanged. See for instance: 
Ted Dagne, Uganda: Current Conditions and the Crisis in North Uganda, Congressional Research Service, 8 
June 2011, p. 9. 
378 Janine Natalya Clark, “Peace, Justice and the International Criminal Court”, supra 341, p. 542.  
379  The Abidjan peace agreement, signed between the Government of Sierra Leone and the Revolutionary 
United Front (RUF) in 1996, article 14, available at: http://www.sierra-leone.org/abidjanaccord.html last 
accessed 13 February 2013; Lomé peace agreement, signed between the Government of Sierra Leone and the 
Revolutionary United Front (RUF) in 1999, article IX(3), available at: http://www.sierra-
leone.org/lomeaccord.html last accessed 13 February 2013. 
380 For instance, the SCSL deemed that the amnesty provisions in the Lomé peace agreement did not bar the 
Special Court from prosecuting rebel leaders for international crimes. Special Court for Sierra Leone, Appeals 
Chamber, Prosecutor v. Kallon & Kamara, Case Nos. SCSL-2004-15-AR72(E), SCSL-2004-16-AR72(E), 
Decision on Challenge to Jurisdiction: Lomé Accord Amnesty, March 2004, paras 87-89. 
381 See Leila Nadya Sadat, “Exile, Amnesty and International Law, in: Notre Dame Law Review, Vol. 81, 2005-
2006, p.955-1036; Payam Akhavan, “Justice in The Hague, Peace in the former Yugoslavia? A Commentary on 
the United Nations War Crimes Tribunal”, supra 343. 
382 Rome Statute of the International Criminal Court, Preamble. 
383 “If the law provides for a duty to prosecute then the rule of law entails a prohibition of amnesty.” In: Kai 
Ambos et al. (Eds.), Building a Future of Peace and Justice, supra 337, p. 31.  
384 United Nations Economic and Social Council, Doc. E/CN.4/2005/102/Add.1  
385 United Nations Office of the High Commissioner for Human Rights, Human Rights Resolution 2005/81, 
“Impunity”.  
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under international law is seen to be a general principle of the right to justice.386 Already 20 

years ago, Diane Orentlicher made the point about the danger of failing to punish those 

responsible for atrocious crimes: “If law is unavailable to punish widespread brutality of the 

recent past, what lesson can be offered for the future?”387 Indeed, today there is growing 

consensus that blanket amnesties tend to foster human rights violations388 and that ensuring 

accountability serves the pursuit of stable and long lasting peace.   

 

1.3 WHO IS JUSTICE FOR? 

In the endeavour to establish an appropriate definition of justice, a fundamental question is: 

who is justice for? Indeed, it seems that the interpretation of the term can differ considerably 

depending on the subject. For example, if justice for persons accused of a crime is examined, 

it is likely to be measured in terms of fair trial, right to appeal, etc. Instead, if the focus is 

placed on the victims of crime, reparations will most likely be an important criterion. A 

complete theory of justice must take into account all of the different layers, or levels, of 

victimhood and responsibility, and choose the solutions that best respond to the rights and 

needs of all involved.389 Thus, a credible concept of justice, aside from requiring compliance 

with the rule of law, “demands respect for the other just because she is a human being”.390  

Children, as active members of society, play an important role to play in justice seeking 

mechanisms. This, among other reasons, is because children, as one of the most vulnerable 

groups of society, are often especially exposed to abuses. More importantly, children have the 

right to participate in matters that concern them.391 The topics of international justice and the 

recruitment and use of children in armed conflict should therefore be addressed with a child 

rights-based approach that takes into account the child’s right to participation and to have 

                                                
386 United Nations Economic and Social Council, Doc. E/CN.4/2005/102/Add.1, Chapter III on the Right to 
Justice, subchapter A on General Principles, Principle 19 on the Duties of States with Regard to the 
Administration of Justice: “States shall undertake prompt, thorough, independent and impartial investigations of 
violations of human rights and international humanitarian law and take appropriate measures in respect of the 
perpetrators, particularly in the area of criminal justice, by ensuring that those responsible for serious crimes 
under international law are prosecuted, tried and duly punished.” 
387 Diane F. Orentlicher, “Settling Accounts: The Duty To Prosecute Human Rights Violations of a Prior 
Regime”, in: Yale Law Journal, 100, 1990-1991, p.2537-2615 (p.2542).   
388 Daniel D. Ntanda Nsereko, “The Role Of The International Criminal Tribunals In The Promotion Of Peace 
And Justice: The Case Of The International Criminal Court”, supra 336, p.379; Leila Nadya Sadat, “Exile, 
Amnesty and International Law, supra 381, p.966.  
389 “Justice implies regard for the rights of the accused, for the interests of victims and for the well-being of 
society at large.” Kai Ambos et al. (Eds.), Building a Future of Peace and Justice, supra 337, p.22. 
390 Barbara Hudson, “Justice in a Time of Terror”, supra 330, p. 715. 
391 United Nations CRC, article 12(1): ”States Parties shall assure to the child who is capable of forming his or 
her own views the right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child.” 
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his/her best interests guaranteed.392 As Arts and Popovski observe in their introduction to the 

book they edited on International criminal accountability and the rights of children, a 

“combination of the three basic elements of a child rights-based approach, that is putting the 

best interests of the child first, participation and non-discrimination, jointly construct a 

framework for quality intervention”.393 Another reason to ensure children are meaningfully 

involved in justice mechanisms is that, when considering a more long-term perspective, the 

children of today’s transitions represent the adults of tomorrow: i.e. those who will inherit the 

results of today’s remedies.394  

The UN Guidelines on Justice in matters involving child victims and witnesses of crime 

(2005) 395 and the Council of Europe Guidelines on child-friendly justice (2010)396 establish a 

set of standards to ensure justice for children. They explain how children should be treated 

before, during and after judicial proceedings and are based on the rights and principles 

expressed in the CRC and other international legal instruments for the rights of the child. 

Even with the existence of these instruments, taking a child rights-based approach represents 

an immense challenge for any mechanism devoted to justice and accountability.  

The first Truth and Reconciliation Commissions (TRC) as well as other similar 

mechanisms that were created, did not include special considerations for children in their 

work. The only TRCs that have included the active input of children in the process are the 

commissions in Sierra Leone, Liberia, and Peru.397 The Sierra Leone TRC was the very first 

truth commission to allow children to make statements and to participate in closed and 

thematic hearings. A child-friendly version of the Commission’s final report was also written 

in collaboration with the children.398 Interestingly, the outcome of this participation 

demonstrated that the priorities of the children were far more focused upon access to services 

                                                
392 Ibid., article 3(1): ”In all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a 
primary consideration.” This principle of the “best interest of the child” was stated already in the 1959 
Declaration on the Rights of the Child as the “paramount consideration” in the enactment of laws concerning the 
child. 
393 Karin Arts and Vesselin Popovski, International criminal accountability and the rights of children, supra 1, 
p.16. 
394 Alison Smith, “Basic Assumptions of Transitional Justice and Children”, supra 335, p.33. 
395 United Nations, Guidelines on Justice in matters involving child victims and witnesses of crime, ECOSOC 
Resolution 2005/20 of 22 July 2005. 
396 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on child friendly 
justice, Adopted by the Committee of Ministers on 17 November 2010. 
397 United Nations, Office for the Special Representative of the Secretary-General for Children and Armed 
Conflict, Children and Justice During and in the Aftermath of Armed Conflict, Working Paper No. 3, September 
2011, p. 24; UNICEF Innocenti Research Centre, Children and Truth Commissions, August 2010, p.36. 
398 Philip Cook and Cheryl Heykoop, “Child Participation in the Sierra Leonean Truth and Reconciliation 
Commission”, in: UNICEF, Children and Transitional Justice: Truth telling, Accountability and Reconciliation, 
supra 335, p. 161.  
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such as education, health care and accommodation than on monetary reparations.399 In Peru, 

the TRC was set up to shed light on the human rights violations that were committed between 

1980 and 2000 by the state and the guerrilla groups. The Peruvian TRC did not go as far as 

the Commission in Sierra Leone in terms of child specific procedures, but violence against 

children, committed both by the guerrilla groups and by the state armed forces, was 

documented and the TRC Final Report dedicated a separate section to child victims.400 The 

role of children in these truth commissions was guided by international human rights law, in 

particular the CRC.401 As aforementioned, the principles contained in the CRC on the best 

interest of the child, as well as on the right of children to be heard and to have their opinions 

considered in decisions that affect them, are fundamental principles that should guide the 

legal decisions aimed to establish justice in any situation in which children are involved. 

The civil war in Sierra Leone was particularly cruel on children. The tens of thousands of 

children who were directly involved in the conflict rendered it imperative that the transitional 

justice mechanisms grant special attention to its youngest victims. Therefore, both the TRC 

and the Special Court for Sierra Leone were groundbreaking in terms of the special “child-

friendly” procedures that were instituted.402 These procedures were far from perfect, but they 

not only demonstrate the importance of adapting justice mechanisms in order to make them 

more inclusive to all parties involved in armed conflict, they also took the first steps to do so 

with regard to children. The SCSL was the first international criminal tribunal to focus on the 

participation of children as victims and witnesses,403 and their inclusion in the judicial 

proceedings made it necessary to contemplate new modes of participation. In order for 

children to be an integral part of the justice process, special procedures had to be shaped to 

avoid re-traumatising them during the hearings and trials. The SCSL thus faced the double 

challenge of having to protect children from renewed psychological harm while ensuring that 

they were able to provide trustworthy and reliable evidence in the criminal proceedings.404  

                                                
399 Office for the Special Representative of the Secretary-General for Children and Armed Conflict, Children 
and Justice During and in the Aftermath of Armed Conflict, supra 397, p. 24. 
400 Peruvian Truth and Reconciliation Commission, Truth and Reconciliation Commission Final Report, Vol. VI, 
section 4, chapter 1, subsection 1.8, ”La violencia contra los niños y niñas”, p. 585-626, available at: 
www.cverdad.org.pe/ifinal/index.php last accessed 13 February 2013. 
401 Philip Cook and Cheryl Heykoop, “Child Participation in the Sierra Leonean Truth and Reconciliation 
Commission”, in: UNICEF, Children and Transitional Justice: Truth telling, Accountability and Reconciliation, 
supra 335, p. 160. 
402 Many of which were later developed in the two instruments for child-friendly justice mentioned above (supra 
395, 396) 
403 For more on this, see Chapter 5. 
404 Kyra Sanin and Anna Stirnemann, Child Witnesses at the Special Court for Sierra Leone, War Crimes 
Studies Center, University of California, Berkeley, March 2006, p. 8. 
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Lastly, finding a definition of justice that takes into account the child in armed conflict also 

means taking into account the possible effects that child recruitment may produce on others, 

such as family members and other indirect victims, victims of the acts carried out by recruited 

children, as well as the affected society as a whole. The balance between the rights and 

protection of the direct and indirect victims of international crimes and the rights of the 

accused represents one of the main features, but also one of the main difficulties, of 

international criminal justice. 

 

1.4 JUSTICE AND RESPONSIBILITY 

One way to measure justice is to consider that it has been attained when an unjust act is 

redressed and the victim feels whole once more. In this sense, justice is about finding an 

equilibrium, and must be understood from a more expansive perspective insofar as it 

represents an ideal of accountability and fairness in the protection and vindication of rights 

and the prevention and punishment of wrongs.405 Restoring the equilibrium does not 

necessarily mean returning to the exact position that existed prior to the violation of the law, 

since this is often impossible (and sometimes not even desirable), but to a situation that is 

acceptable for the victims as well as for society as a whole. For children in particular, justice 

can be very limited if reparations focus merely on returning victims to the situation they were 

in prior to the violations. Indeed, it is not unusual that children affected by armed conflict 

were already subject to rights violations before the outbreak of the conflict.406 Such rights 

violations sometimes represent preconditions likely to have set the stage for the conflict itself 

and, in such situations, reparations programmes must do more than simply grant reparations 

for the victims of the crimes that were committed during the conflict; they must also address 

the underlying inequalities and discriminatory patterns that the children were subject to in 

society prior to the outbreak of the conflict. Therefore, finding a new equilibrium is often far 

more complex than it initially may appear. 

One step towards reaching an equilibrium that would represent justice is taken when 

offenders are held accountable for their crimes by a court or tribunal. There are several 

reasons for this. Firstly, accountability can create not only a feeling that a wrong has been 

made right, but can also give a sense of equity, since it shows that those responsible are not 

                                                
405 Kai Ambos et al. (Eds.), Building a Future of Peace and Justice, supra 337, p. 22. 
406 Office for the Special Representative of the Secretary-General for Children and Armed Conflict, Children 
and Justice During and in the Aftermath of Armed Conflict, supra 397, p. 25-26, 
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above the law and cannot “get away” with infringing upon it and making others suffer.407 

Criminal accountability may make the victims feel that justice has been attained inasmuch as 

those found guilty will be duly punished and have to pay for the hardship they caused their 

victims, but also because their guilt will be made official. In the case of children involved in 

armed conflict, this “correction of a wrongful act” can be instrumental to children who were 

recruited (if they survived) and to their families, who lost a child.408 When the truth is 

established through a court or tribunal – which is often seen as a public, neutral and reliable 

institution – the wrong that the victims have suffered is acknowledged in a very significant 

manner. The fact that it is publicly and officially shown who was guilty of committing a 

wrongful act may enable the victims to move on and appease their own sense of shame or 

culpability for what they have been through. This may prove especially important for the 

rehabilitation of young children who have been recruited and made to commit atrocious acts, 

perhaps even against members of their own family or friends.409 Their sense of guilt and 

shame, as well as their resultant exclusion from society, can be difficult to overcome. To 

show these children, and (at times even more importantly) their communities, through 

criminal proceedings against their recruiters or superiors, that it is these last who are 

principally responsible for the atrocities committed, may be crucial to make the rehabilitation 

and reintegration of children involved in armed conflict possible. 

Secondly, criminal accountability may serve as a deterrent for others who are committing 

or might have committed the same acts. Establishing the accountability of those who are 

responsible for the recruitment of children into armed groups or forces sends a message to 

others that their chances of impunity for such acts are reduced. Child recruitment and the use 

of children in armed hostilities have for a very long time constituted a violation of IHL and 

HR law that could be committed with almost certain impunity. With the criminalisation of 

these acts and the increasing attention they have received in international accountability 

mechanisms, this rampant sense of impunity is decreasing.410 These examples show that, if 

carried out successfully, criminal accountability could arguably fill a multiple function in 

attaining an equilibrium and represents a significant piece of the justice puzzle. 

                                                
407 International Refugee Rights Initiative, “Steps towards justice, frustrated hopes: Some reflections on the 
experience of the International Criminal Court in Ituri”, supra 350, p.9. 
408 Even in those cases where the child survives, the family’s loss can be significant and sometimes permanent if 
the child is unable to return to them or is unable to recover from his/her experiences.  
409 For some examples, see the General Introduction to this study.  
410 International Refugee Rights Initiative, “Steps towards justice, frustrated hopes: Some reflections on the 
experience of the International Criminal Court in Ituri”, supra 350, p.10. 
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A major concern in the attempt to attain justice for children, who have been recruited into 

armed groups or forces and who have committed atrocities during their involvement in the 

conflict, is how to address their potential responsibility. Although a child who has been 

recruited and/or forced to participate in armed hostilities is undoubtedly a crime victim, 

he/she has often committed unlawful acts during his/her participation in the armed 

group/forces. A definition of justice that aims to appropriately consider the involvement of 

children in armed conflict thus requires careful examination of this potential dual role of the 

child. This also implies that a more careful look must be taken at the question as to who 

carries the responsibility for the acts committed by those children, and to what extent.  

Determining whether a recruited child who has commited atrocities while in the armed 

forces or in an armed group is a victim only or whether he/she is, at the same time, also a 

perpetrator who should be held responsible for his/her acts is a sensitive issue, and opinions 

on the matter differ.411 Which alternative is chosen arguably depends on how the acts of 

recruiting and using children in armed conflict are defined. For instance, if the crime412 of 

child recruitment is considered to be an instantaneous act, which is not prolonged in time, the 

conclusion may be drawn that the responsibility of the recruiters is limited to that specific act. 

The actions of the child subsequent to the recruitment, while he/she is participating in the 

armed activities of the group, could thus arguably be considered acts proper to the child, for 

which he/she must take responsibility. On the other hand, using a child to participate 

directly/actively413 in armed hostilities can also amount to a crime. The responsibility for the 

acts committed by the child following recruitment, while he/she is being used for active 

participation in hostilities, could therefore be attributed to the child’s superiors. Independent 

of whether all acts committed by children while members of an armed group are carried out 

following orders or not, superiors are also responsible for failing to prevent the commission of 

crimes by their subordinates.414  

While the main tendency in international criminal law is to consider the child a victim and 

exclude international criminal responsibility for acts committed by children, eventual 

domestic criminal liability remains an issue that each state must to decide upon. Although it 

                                                
411  See for instance: David M. Rosen, Armies of the Young: Child Soldiers in War and Terrorism, supra 15; 
Philippe Chapleau, Enfants-Soldats: Victimes ou Criminels de Guerre?, Editions du Rocher, 2007. 
412 The acts of recruiting and or using children in armed conflict can constitute a violation of both human rights 
law and IHL and/or crimes of a domestic or international character. This will be further discussed in Part II of 
the thesis. 
413 Different treaties use different terms in this regard. AP I (art. 77:2), the CRC (art. 38:2), and the OPAC (art. 
1) prohibit the direct participation of children in armed conflict, while the Rome Statute for the ICC prohibits 
their active participation (art.8:2:b:xxvi and 8:2:e:vii). 
414 Rome Statute of the International Criminal Court, article 28(a). 
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may, arguably, be better for the child not to be held criminally accountable for acts he/she has 

committed during the harsh conditions of an armed conflict, this does not necessarily mean 

that no other form of accountability, based upon restoration and rehabilitation should be 

excluded. In a process within which the children must come to terms with their past 

experiences and move on to become responsible and constructive members of their 

community, it may indeed be in the best interest of those children to understand the impact of 

their actions, and a complete exclusion from any kind of moral responsibility taking could 

produce the opposite effect.415 A type of justice mechanism created on the basis of a child 

rights-based approach, which focuses upon restorative rather than punitive methods, and 

which takes into account the previous victimisation of the child and his/her particular 

vulnerability as such, but also his/her right to participate actively in the process, could serve 

the need for justice of both the child and his/her community. 

While there are many actors that can contribute to the establishment of justice, such as 

civil society organisations, religious actors, and community leaders, the state inevitably 

carries a greater responsibility in restoring peace and finding a just balance that can serve as 

the basis for a sound post-conflict society. In general, in fulfilling its duty to protect its 

population and their rights, a state must act justly; it has an obligation to uphold the rule of 

law, to take measures against those who act unjustly toward others, and to provide redress for 

any injustice suffered.416 In the particular situation of the involvement of children in armed 

conflict, in the event that its armed forces recruit and use children for participation in armed 

hostilities, the state is directly responsible. More often, the state carries an indirect 

responsibility for such acts, which derives from a violation of its treaty- and customary 

obligations under international law to prevent, criminalise, and punish such acts. As 

illustrated in Chapter 1, the obligations of the state relative to children associated with armed 

forces consist both of actively preventing and punishing (i.e. positive obligation), and of 

refraining from (i.e. negative obligation) the recruitment and use of children into the armed 

forces. When a government fails to provide adequate protection by, for example, perpetrating 

or permitting widespread violations of the human rights of persons within its jurisdiction, it 

runs the risk of losing legitimacy.417 Figure 1 in the General Introduction illustrated how a 

violation on the part of the state of its obligations under international law could lead to the 

                                                
415 Office for the Special Representative of the Secretary-General for Children and Armed Conflict, Children 
and Justice During and in the Aftermath of Armed Conflict, supra 397, p. 39. 
416 Daniel D. Ntanda Nsereko, “The Role Of The International Criminal Tribunals In The Promotion Of Peace 
And Justice: The Case Of The International Criminal Court”, supra 336, p.376. 
417 Andrew Altman and Christopher Heath Wellman, A Liberal Theory of International Justice, supra 5, p.78. 
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transfer of its jurisdiction over international crimes to an ad hoc tribunal or to the ICC. This 

mechanism is further developed in Part II of this study. 

Three levels of responsibility come into play when addressing the accountability for 

recruitment and use of children in armed conflict. They consist of: 1) state responsibility for 

violations of obligations deriving from international law; 2) individual responsibility of those 

specific persons who have violated domestic and/or international law and have committed the 

crimes of recruiting and/or using children in armed conflict. In this case (international) 

criminal responsibility is the most important element, although there may be other means of 

ensuring that accountability is established; and 3) the responsibility for unlawful acts 

committed by the child who has been recruited. This, third, type of responsibility can be 

subdivided into two parts, namely that of the responsibility of the child for having committed 

the crimes while a member of an armed group or of the armed forces, and the responsibility of 

the child’s superiors who ordered the acts to be committed, i.e. command responsibility. In 

the latter case, the child is seen as an executor of orders, for which someone else (also) carries 

the criminal responsibility.418 Indeed, “if the superior contributes with any positive act to the 

commission of the crime (typically by ordering or instigating the subordinate to commit the 

crime), he becomes a participant in the crime, and his criminal liability follows from the 

general principles of accomplice liability”.419 

There are several reasons for which the types of responsibility that do not contemplate the 

accountability of the child ought to be the object of focus. First and foremost, this choice is 

based upon a firm belief that children do not belong in war and should not be made to fight 

the wars of adults. Allowing thousands of children to grow up playing an active role in a 

belligerent context risks compromising any attempt to establish lasting peace. The 

consequences of these practices could prove to be more far reaching than may initially have 

been believed. Another reason is based upon the following three presumptions: the 

recruitment of children into armed groups or forces and their use in armed hostilities 

constitute a violation of international treaty law and international customary law alike; these 

acts are criminalised in a large number of domestic legal systems, and; when committed in the 

context of an armed conflict, they constitute war crimes. The moment that at least one, and 

                                                
418 It must be noted that command responsibility does not automatically imply that the person who executed the 
order can invoke defense of superior orders and be exempt from responsibility. See for instance Gary Solis, 
International Humanitarian Law in War, supra 48, p. 357: “If the illegality of the order was not known to the 
inferior, and he could not reasonably have been expected to know of its illegality, no wrongful intent necessary 
to the commission of the crime exists and the inferior will be protected.”  
419 Chantal Meloni, “Command Responsibility”, in Journal of International Criminal Justice, Vol. 3, no 5, July 
2007, p.619-637, at p. 620. 
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often all three, of these presumptions is present when addressing the recruitment and use of 

children in armed conflict, it seems infinitely more important to focus on resolving the issues 

surrounding the aforementioned types of responsibility than to establish the criminal 

accountability of a child who would never have been in the situation were it not precisely for 

the previously mentioned unlawful acts committed by states and adults. 

The involvement of children in armed conflicts, aside from implying a denial of the entire 

framework of children’s rights,420 in the long run risks to produce a negative impact on all 

human beings and, ultimately, affect the possibilities of implementing human rights in 

general.421 In the clear-sighted words of a Haitian boy: “People see violence, they grow up 

with it, and they know it. They repeat it”.422 The potentially very widespread character of this 

societal impact is one of the reasons why the UN Security Council has defined the problem of 

children and armed conflict a threat against international peace and security and has created a 

special working group exclusively devoted to this topic.423  

 

1.5 JUSTICE, REPARATIONS AND REHABILITATION 

While the previous section focused on responsibility as an important element for justice, it 

also mentioned the relevance of a reparations mechanism that adequately takes into account 

not only the situation in which the victims found themselves prior to the crimes they were 

subject to during the armed conflict itself but also the eventual systemic rights violations that 

occurred before the outbreak of armed conflict. A court may decide that the victims of 

atrocity crimes should receive reparations to help them recover and move on with their lives. 

Reparations can indeed contribute to recovery and offer victims new opportunities, but only if 

the society they live in provides them with a place where they can live their lives in peace. In 

order for that to happen, state institutions, civil society, as well as the citizens themselves, 

must exhibit the will and determination to change the structural injustices upon which society 

has sometimes rested. 

The type of reparations that victims should be granted is not always the same. While 

monetary reparations may help adult victims who have immediate economic concerns to deal 

with, reparations that are exclusively material in nature are seldom the best way to help 

                                                
420 “Impact of Armed Conflict on Children” Doc. A/51/306, supra 11, para. 30.  
421 “Many conflicts last longer than the duration of childhood. The present report focuses on children, but at 
times analysis is extended to youth […] Moreover, adults are responsible for environments of conflict and 
violence.” See: United Nations General Assembly, Doc. A/62/228, 13 August 2007. Part II: The Machel Study 
and the 10-year Strategic Review, p. 15. 
422 Quoted in the 10-year Strategic Review of the Machel Study, contained in UNGA Doc. A/62/228. 
423 United Nations Security Council, Resolution SCR 1261, 1999. 
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conflict-affected children.424 One of the main reasons for this is that children who have been 

involved in armed conflicts are often stigmatised due to the roles that they have played during 

the conflict425 and have a hard time reintegrating into their families and home communities. 

The fact that monetary reparations can be perceived by the community as “rewarding” these 

children for their participation in armed groups or forces could result in an increase in the 

tension between them and other members of their community. Monetary reparations may also 

generate negative effects insofar as other, poor or disadvantaged children might be 

incentivised to join armed groups in the hopes that they too will receive the same benefits.426 

Moreover, not all children are able to make the best use of such immediate and short-lasting 

remedies as are fixed sums of money.427 For these reasons, most humanitarian organisations 

agree that reparations for children should be directed toward their long-term recovery and 

development, and thus come in the form of access to services such as schooling and health 

care. 

In order to achieve justice for children, recruited children have to be disarmed, 

demobilised, rehabilitated and reintegrated into society; new recruitments must be prevented; 

and efforts must be made to return these children to their families and their home villages. 

Assistance to process past experiences and to recover from psychological trauma should be 

provided, as well as possibilities for the child to either go back to school or learn a profession. 

Furthermore, efforts should be made to inform and raise awareness in order to avoid or reduce 

the social stigma that children formerly involved in armed conflict are often faced with, and 

assistance ought to be offered to affected families to help them understand what their children 

have been through and what the lasting impacts on them may be. Rehabilitative programmes 

must be particularly sensitive to the different needs of children who have participated in the 

commission of atrocious crimes. As part of their rehabilitation, these children may need to be 

taught moral and ethical values, and to be offered particular support in order to break the 

cycle of violence and understand their wrongdoings. This means confronting oneself and 

realising the gravity of the acts committed. It means dealing with feelings of guilt, revenge, 

despair and loss, and often implies learning to forgive one self as well as those who have 

                                                
424 Indeed, the Sierra Leonean TRC experience in listening to children’s own views on reparations illustrated that 
most children found access to social services such as education much more important than monetary reparations. 
425 This is equally valid whether the child has been used as a combatant or, for instance, as a sexual slave. 
426 Children who are already tempted to join an armed group to ensure a better living might increasingly see it as 
the better option: either they do well in the armed group and secure their survival, or they run off and become 
eligible for aid.  
427 Jean-Claude Legrand, Lessons Learned from UNICEF Field Programmes for the Prevention of Recruitment, 
Demobilization and Reintegration of Child Soldiers, October 1999, p. 25. 
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failed to protect them from recruitment.428 In some cases, depending on the country, it also 

means responding to criminal charges for unlawful acts committed while associated with the 

armed group/forces. As illustrated in Part II of this thesis, international law does not prohibit 

domestic criminal prosecutions of children, but does tend to limit international criminal 

responsibility to persons who were above the age of 18 years at the commission of the 

crimes.429 

Part of the problem with protecting children who have been recruited and used in armed 

conflict, and with establishing justice after such crimes have been committed, has to do with 

how these children are defined. As members of the armed forces of a state or of an armed 

group, children can perform many different tasks and fill a variety of roles, some related to 

combat and others not. The chances of attaining justice for these children depend, at least to 

some extent, on how they are viewed already at the stage of their recruitment. A reason for 

this is that the treatment of these children once the armed conflict comes to an end, or once 

they are released, is likely to be influenced by how they were looked upon while members of 

the group. Concerns regarding responsibility and accountability will depend upon it, as may 

their possibilities of rehabilitation and reintegration. Children who are considered victims of a 

crime are more likely to receive help to leave the armed group and support for rehabilitation 

than children who are seen by their community as perpetrators of crimes. Another reason to 

look more carefully at how child members of armed groups or forces are defined, is that their 

treatment may vary depending on their definition. This is, to a large extent, a matter of IHL, 

and part 2 of this chapter is dedicated specifically to this issue. 

 

1.6 JUSTICE AS DETERRENCE 

Deterrence is frequently listed as one of the main objectives of justice. However, a common 

criticism of the deterrence factor in criminal justice is that, although tempting in theory, its 

real effects have never been proven and are likely to remain impossible to measure.430 While 

this may be true, compelling arguments underpinning the idea that deterrence is a major 

                                                
428 Kathy Vandergrift, “Challenges in Implementing and Enforcing Children’s Rights”, in: Cornell International 
Law Journal, Vol. 37, 2004, p. 547-553, at p. 550-551. 
429 International criminal responsibility is the criminal responsibility of an individual for international crimes. 
International criminal law provides the enforcement mechanism for violations of international law committed by 
individuals, and international courts and tribunals have the jurisdiction to establish individual criminal 
responsibility. Previously, individuals that committed international crimes within the context of, for instance, an 
armed conflict, could be held accountable for their crimes only by the enemy state, in case of capture, or by the 
home state, in case it considered this course of action to be in its interest. 
430 Alan Norrie, “Justice on the Slaughter-Bench: The Problem of War Guilt in Arendt and Jaspers”, in: New 
Criminal Law Review, Vol.11, 2008,187-231, at p.191-192. 



 

 120 

reason for promoting criminal justice still exist. This, as aforementioned, is not because its 

impact is certain (which it is not) or more significant than other potential positive 

consequences of prosecution, but because it is the only factor that is absolute in terms of 

desirability. In order to more clearly explain this idea, a few remarks ought to be made: first, 

it is important to observe that not all victims want their past experiences to be publicly 

exposed, even when this means declaring their innocence and the guilt of others. Social 

stigma and shame can be so strong that some victims would rather that no one know what 

they have been through than testifying in a court or speaking out in a public forum such as a 

truth commission. The desire to forget and move on to start a new life can be stronger than the 

desire to see the punishment of those responsible, at least in the immediate aftermath of the 

conflict. Every time such a victim is called upon to speak and must recall and, in a way, relive 

his/her past experiences, the possibilities of forgetting and moving on, for single individuals 

and for society as such, run the risk of diminishing rather than increasing.431 

Second, in situations where international crimes have been committed and the atrocities are 

widespread and have caused a high number of victims, it is often impossible to reach out to 

all of them and to guarantee them all the reparations that they should, ideally, be entitled to. 

This inevitably connotes the presence of a selection procedure of who will receive reparations 

and who will not. Such a choice does not necessarily serve the general purpose of justice that, 

at least initially, is the goal of a reparations programme, and can  at times appear as achieving 

almost the opposite. This problem was verified in the DRC after the arrest of Thomas 

Lubanga. Many people were concerned that only a few victims would be entitled to 

reparations, and that these victims would belong almost exclusively to one of the ethnic 

groups in the Ituri area where the ICC investigation was carried out.432 

The third remark also regards choice and selective justice. When crimes have been 

committed on a large scale and there are many perpetrators, it is impossible for both domestic 

and international courts to hold all of them accountable.433 When speaking of criminal 

accountability in these situations, only a few of those responsible for having committed such 

                                                
431 An interesting example of this is Spain, where, for a long time, the main position was to forget and move on, 
and where general amnesty laws were enacted to favour the development of a new democratic society. After 
many years, a new generation of Spaniards is today feeling the need to revisit the past and establish a sense of 
justice that they feel was never attained. They want recognition of the crimes that were committed, not 
forgetfulness. See for instance: Stephanie R. Golob, “Volver: The Return to/of Transitional Justice Politics in 
Spain”, in: Journal of Spanish Cultural Studies, Vol.9, 2008, p.127-141.  
432 International Refugee Rights Initiative, “Steps towards justice, frustrated hopes: Some reflections on the 
experience of the International Criminal Court in Ituri”, supra 350. 
433 See for instance Morten Bergsmo (Ed.), Criteria for Prioritizing and Selecting Core International Crimes 
Cases, supra 346.  
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atrocious crimes will be selected for prosecution, while many others will never be brought to 

justice. Moreover, where atrocities have been committed on the side of both the government 

and the opposition, there is a risk that only the perpetrators of the opposition will be tried in a 

court. Choosing to prosecute in an international, rather than a domestic, court does not 

necessarily eliminate this risk. Indeed, at the International Criminal Court, which is supposed 

to be above such side-taking, this exact problem has arisen for instance with regard to the 

situation of Uganda.434 The ICC’s selection of cases also runs the risk of being biased insofar 

as the Court is very likely to restrict itself to the prosecution and punishment of persons from 

countries that are politically, economically, and militarily weak.435 These considerations show 

that criminal justice does not always guarantee an outcome that is able to satisfy everyone, 

and can sometimes achieve only a partial picture of justice.  

One might ask, then, what distinguishes the deterrence factor from the aforementioned 

elements, rendering it, as stated in the beginning of this section, a more desirable objective of 

criminal justice? The argument that deterrence is absolute in its desirability is based on the 

fact that there are no obvious reasons to argue against it. Differently from the aforementioned 

objectives of criminal justice, which may be seen as imperfect, deterrence involves no risks 

that someone will be harmed by achieving it. Deterrence can thus be seen as entirely 

beneficial for all parties; for victims (both victims of past atrocities and potential future 

victims), for perpetrators (both for those who have committed crimes and may not repeat 

them as well as for would-be perpetrators had they not been deterred), and for society at large. 

The only risk with the deterrence factor is that it may not be as efficient as expected or hoped 

for. Nevertheless, it seems fair to suppose that the higher the percentage of accountability for 

crimes, the more efficient the deterrence effect will be. Were the risk of getting caught when 

committing a crime close to certain, many more individuals would abstain from committing 

criminal acts. 

Effective deterrence under international criminal law would be a substantial contribution to 

such prevention.436 The importance of deterrence has been noted again and again by the ad 

hoc tribunals for the former Yugoslavia and Rwanda, which have highlighted this factor in 

several cases. These tribunals have also emphasised the importance of extending the 
                                                
434 The Government of Uganda made a self-referral to the ICC and asked the Court for help to prosecute and 
hold members of the Lord’s Resistance Army (LRA) accountable. While it has been formally stated that the ICC 
would investigate all sides of the Ugandan conflict, only members of the LRA have been indicted. This is 
despite the fact that much evidence exists of crimes committed by the Governmental armed forces. See for 
instance: Human Rights Watch, “ICC: Investigate All Sides in Uganda”, 5 February 2004, available at: 
http://www.hrw.org/news/2004/02/04/icc-investigate-all-sides-uganda last accessed 14 February 2013. 
435 Andrew Altman and Christopher Heath Wellman, A Liberal Theory of International Justice, supra 5, p.91. 
436 Ibid. p.90. 
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deterrence effect as much as possible by prosecuting core international crimes in international 

criminal institutions. For instance, the ICTR held that:  “In view of the grave nature of the 

crimes committed in Rwanda in 1994, it is essential that the international community 

condemn them in a manner that carries a substantial deterrent factor against their reoccurrence 

anywhere, whether in Rwanda or elsewhere.”437 The ICTY considered, in the Furundzija case, 

that the purpose was to: “Deter the specific accused as well as others, which means not only 

the citizens of Bosnia and Herzegovina but persons worldwide, from committing crimes in 

similar circumstances against international humanitarian law”.438 The ICTY Trial Chamber 

also stated that there are two important functions of punishment: punitur quia peccatur (the 

individual must be punished insofar as he broke the law), but also punitur ne peccatur (the 

individual must be punished so that he/she and others will no longer break the law).439  

Despite the potential positive effect of deterrence, a word of caution is necessary. The 

desirability of the deterrence effect must not be allowed to influence the sentence that is 

imposed on an accused. As has already been argued, a punishment must be proportionate to 

the criminal act committed, and it would be unfair to “impose a sentence greater than is 

appropriate to that conduct solely in the belief that it will deter others”.440 In the assessment of 

sentences, deterrence is an important element,441 but it must not be given undue prominence. 

An offender should be punished proportionately to his/her offences, neither more nor less.442  

 

1.7 WHICH FORUM FOR JUSTICE? 

A question that is bound to arise with the evolution of international criminal law is whether 

domestic or international courts are the most appropriate forums within which to carry out 

prosecutions for international crimes.443 The response to this question can differ depending on 

the point of view that is taken. Nevertheless, it is certain that the need for international 

accountability mechanisms has arisen due to the failure of domestic legal systems to deal with 
                                                
437 Prosecutor v. Kamuhanda, Case no. ICTR-99-53A-T, 22 January 2004, Judgment and Sentence, para. 754. 
438 Prosecutor v. Anto Furundzija, Case No. IT-95-17/1, Judgment, 10 December 1998, para. 288. The 
importance of deterrence is also mentioned, for instance, in: Prosecutor v. Zoran Kupreskic´, Mirjan Kupreskic´, 
Vlatko Kupreskic´, Drago Josipovic´, and Dragan Papic´, Case no. IT-95-16-T, Trial Chamber Judgment, 14 
January 2000, para. 848.  
439 Ibid. Quoted in: Lal Chand Vohrah et al. (eds.), Man's Inhumanity to Man: Essays on International Law in 
Honour of Antonio Cassese, Kluwer Law International, The Hague, 2003, p.572. 
440 This was recognised by the ICTY in the Prosecutor v. Dragoljub Kunarac et al., Case nos. IT-96-23 and IT-
96-23/1, 22 February 2001, para. 840. 
441 Prosecutor v. Zejnil Delalic´, Zdravko Muc´ic´ aka Pavo, Hazim Delic´, and Esad Landzˇo aka Zenga, 
(‘‘Celebic´i’’), Case no. IT-96-21-T, Trial Chamber Judgment, 16 November 1998, para. 1234. 
442 Paul H. Robinson and Michael T. Cahill, Law without Justice: Why Criminal Law Doesn't Give People What 
They Deserve, supra 364, p.13. 
443 Frédéric Mégret, “In Defence of Hybridity: Towards a Representational Theory of International Criminal 
Justice”, supra 359, p.725-726. 
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mass atrocities. If every state were willing and able to handle its own internal situations of 

criminality and victimisation, this need would perhaps not exist. This idea is reflected in the 

ICC’s principle of complementarity,444 which implies that the jurisdiction of the ICC is 

activated only in cases of inactivity, unwillingness or inability of a state party.445 

Some authors look with caution upon international criminal tribunals and argue that these 

institutions cannot avoid the political interests that have underpinned their creation.446 

International justice is, in this view, little or nothing more than the product and subject of 

international politics. Others have argued that international criminal tribunals are to be 

preferred over domestic courts, since they have a greater chance of achieving the goals of 

international criminal justice.447 One reason for this is that the very fact of addressing certain 

crimes at the international level gives these crimes a greater dimension. The jurisprudence of 

an international court reaches beyond the borders of a state and is often granted global 

attention. The international punishment of such acts may therefore have a more significant 

impact, for example in terms of deterrence, and may represent a universal condemnation.448 

International criminal law can be seen as “a marriage between criminal justice and human 

rights activism”.449 Like a domestic criminal court, an international tribunal has the task to 

impose a proportionate punishment for unlawful acts. However, the potential role that an 

international court could fill goes much further than simply establishing accountability for 

crimes that have committed. It often addresses the worst types of violations of fundamental 

human rights and IHL norms. The need to create deterrence with regard to such violations and 

to contribute to a global respect for human rights transcends national borders and would, 

arguably, be difficult to satisfy in a domestic forum. 

Furthermore, in the aftermath of an armed conflict in which state officials have been 

involved, entrusting trials of alleged war criminals to the domestic tribunals of that same state 

creates the risk that justice will not be attained at all, or that a biased picture of justice will be 

                                                
444 Rome Statute of the International Criminal Court, article 17. 
445 See for instance Darryl Robinson, “The Mysterious Mysteriousness of Complementarity” in: Criminal Law 
Forum, Vol. 21, 2010, p.67-102. 
446 James Meernik, “Victor’s Justice or the Law?: Judging and Punishing at the International Criminal Tribunal 
for the Former Yugoslavia”, in: Journal of Conflict Resolution, Vol. 47, No. 2, 2003, p.145. 
447 Frédéric Mégret, “In Defence of Hybridity: Towards a Representational Theory of International Criminal 
Justice”, supra 359, p.728. 
448 As Akhavan has observed, ”the constituency of international criminal justice extends far beyond this local 
level”. See: Payam Akhavan, “Are International Criminal Tribunals a Disincentive to Peace?: Reconciling 
Judicial Romanticism with Political Realism”, in: Human Rights Quarterly, Vol.31, 2009, p. 624-654, at p.646. 
449 Andrew Altman and Christopher Heath Wellman, A Liberal Theory of International Justice, supra 5, p.93. 
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produced.450 An international court, which may be seen as more impartial, could then 

represent the better choice.  

Whichever formula is chosen, it is clear that international justice cannot be achieved if 

state cooperation is absent.451 International tribunals do not have the power to impose state 

compliance, and they normally lack the mandate to proceed with arrests. Furthermore, the 

ICC is based upon a multilateral treaty to which states must become party in order for its 

jurisdiction to come into effect. 

 

                                                
450 Theodor Meron, “Reflections on the Prosecution of War Crimes by International Tribunals”, supra 361, 
p.559. 
451 Victor Peskin and Mieczysław P. Boduszynski, “International justice and domestic politics: Post-Tudjman 
Croatia and the International Criminal Tribunal for the Former Yugoslavia”, in: Europe-Asia Studies, Vol. 55, 
No. 7, 2003 p.1117 - 1142. 
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2. JUSTICE AND THE CONTRADICTORY NOTION OF THE ‘CHILD SOLDIER’  

Justice for children means that the particular experiences that children have had during armed 

conflict, both as victims and as active participants in society, must be taken into account. 

Their capacity to understand and appreciate, but also to influence, the justice process ought to 

be kept in mind. Based upon such considerations, children should be legally empowered (or, 

in other terms, be ensured the agency) to claim their rights452 and participate in the creation of 

justice, which will be reflected in the society that they will grow and live in and possibly take 

over the governance of.  

When children as young as seven or eight are forced to witness, or even take part in, 

horrifying acts of violence; when they are orphaned, raped, maimed and manipulated to give 

expression to the hatred of adults,453 it seems to be an almost impossible task to restore justice 

and repair the damage that has been done. In such situations, the notion of justice becomes 

charged with so much emotion and so much individual and collective suffering that it is hard 

to imagine how enough could ever be done to recover a seemingly lost generation. The risk is 

that the expectations on justice become too high and therefore impossible to meet. 

However, is ought to be noted that the achievement of justice for children who are or have 

been involved in armed conflict can also depend on factors external to the justice process. 

One of the determining factors of a child’s destiny during and after a conflict is, arguably, 

linked to how the child is defined. The definition of the child in international law was 

addressed in Chapter 2 of this study. Nevertheless, the status of children who are recruited 

into armed groups or forces does not only depend on their general definition, but also on their 

specific definition as members of those groups. The distinction between a child who is a 

combatant or a soldier and a child who is a slave or a victim of abuse or crime thus becomes 

decisive for the treatment he/she receives, during and after the conflict, and for his/her 

chances of reintegrating into a community. Inevitably, a child who, in the eyes of an enemy 

force or of a war torn society, is perceived as a soldier, appears more as a threat or danger 

than someone who is considered a victim of crime. A concrete example of this is the civil war 

in Sierra Leone, in which tens of thousands of children played active roles in the atrocities 

carried out against the civilian population. In the aftermath of the conflict, a majority of the 

Sierra Leonean population wished to see those children held criminally accountable for their 

                                                
452 United Nations, Common Approach to Justice for Children, March 2008, p.4. 
453 United Nations, Office of the Special Representative of the Secretary General for Children and Armed 
Conflict, “Children and Justice in the Aftermath of Armed Conflict”, supra 396, p.9. 
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acts.454 The fact that these children had often been forcibly recruited, or forced, drugged or 

manipulated into committing atrocities, was disregarded. In this particular situation, the Truth 

and Reconciliation Commission played a fundamental role in complementing the Special 

Court for Sierra Leone (SCSL). Those carrying the greatest responsibility for the crimes 

committed could thus be tried by the SCSL, while ’child soldiers’ and other victims and 

perpetrators could testify through the Commission, which served as an alternative path to 

justice and to an increased understanding among the population of what had truly 

happened.455 

 

2.1 ‘CHILD SOLDIERS’ 

The term ‘child soldier’ has been frequently used by international organisations and NGOs 

over the last two decades, and has rapidly become the most common way to refer to children 

involved in armed conflicts. In 1997, a definition of the term was proposed during a UNICEF 

symposium in Cape Town.456 Reiterated in the Paris Commitments and Principles in 2007,457 

the definition of ‘child soldier’ agreed upon in Cape Town has had widespread acceptance.  

Although the appeal of the term ‘child soldier’ is understandable, due to its ability to 

attract immediate attention, there are reasons for which it should be used sparingly, or not at 

all, at least in the legal sphere. The term reflects what would appear to be an intrinsic 

contradiction between the innocence and vulnerability of the child and the danger and threat 

of the soldier. This contradiction sometimes reflects the reality on the ground, and to argue 

that children who participate actively in hostilities are harmless would be both naïve and 

irresponsible. Nevertheless, the following paragraphs argue that the term ‘child soldier’, when 

excessively generalised, risks causing more harm than good. With the protection of children 

involved in armed conflicts as a prime interest, the aim of this section is to assess whether the 

definition of ‘child soldier’, as it is intended today, is the most beneficial to the child, and if it 

is the most conducive to the attainment of justice.  
                                                
454 Kyra Sanin and Anna Stirnemann, Child Witnesses at the Special Court for Sierra Leone, supra 404, p.3. 
455 The cooperation between the SCSL and the TRC could arguably have functioned better, but as Schabas 
explains, the parallel existence of these two institutions probably had an additive effect on the justice process. 
See: William A. Schabas, “A Synergistic Relationship: The Sierra Leone Truth and Reconciliation Commission 
and the Special Court for Sierra Leone” in: Criminal Law Forum, Vol.15, 2004, p.3–54. 
456 “The Cape Town Principles and Best Practices” supra 125. 
457 The “Paris Commitments to Protect Children from Unlawful Recruitment or Use by Armed Forces or Armed 
Groups” (“Paris Commitments”) and the “Paris Principles and Guidelines on Children Associated with Armed 
Forces or Armed Groups” (“Paris Principles”) adopted at the ‘Free Children from War’ conference, jointly 
organized by the French Government and UNICEF, Paris, February 2007. It is worth noting that in the Paris 
Commitments and Principles a choice was made to employ the wording ‘children associated with an armed force 
or armed group’ rather than ‘child soldier’. Nevertheless, no explanation or clear distinction was made, and the 
terms were defined in an identical manner. 
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Definition of ‘child soldier’ 
'Child soldier' in this document is any person under 18 years of age who is part of any kind of 
regular or irregular armed force or armed group in any capacity, including but not limited to 
cooks, porters, messengers and anyone accompanying such groups, other than family members. 
The definition includes girls recruited for sexual purposes and for forced marriage. It does not, 
therefore, only refer to a child who is carrying or has carried arms. 
Cape Town Principles, 1997 

This definition has, since its adoption at the Cape Town symposium in 1997, been used 

frequently by international human rights-, humanitarian- and development- organisations. 

Save the Children, for instance, employs the Cape Town definition, and specifies in its field 

guide on child soldiers that its programmes are directed not only toward those children who 

have actively participated in combat but also toward the many other children that have been 

used by government or opposition forces.458 Child Soldiers International considers the term 

‘child soldier’ to correspond to the broad definition included in the Paris Principles.459 The 

term has also spread into the legal sphere and is today surprisingly common in Court 

decisions and scholarly articles. However, while there is nothing wrong with a child rights 

organisation wanting to attract attention to the problem of the involvement of children in 

armed conflict and to help as many children as possible, to extend the term ‘child soldier’ to 

all children associated with armed groups or forces may indeed contribute to achieving the 

first of those goals but at the expense of the latter. 

 

2.2 THE INCREASING USE OF THE TERM ‘CHILD SOLDIER’ 

In the 1990s, when the attention toward the issue of ‘child soldiers’ began to increase at the 

international level, the importance of ensuring that children who were forced to fight were not 

refused the protection generally accorded to children was underscored. Although many ‘child 

soldiers’ had committed atrocities, this did not necessarily mean that they were to be held 

criminally responsible for those acts, let alone be treated as just any adult soldier or war 

criminal. Rather, it was acknowledged that most of those children would have been highly 

unlikely to commit such crimes had they not been forcefully recruited. It was accepted that 

those children needed help and support, not only break the cycle of violence but also to be 

                                                
458 Save the Children, Child Soldiers: Care and Protection of Children in Emergencies – A Field Guide, by Mark 
Lorey, p.3. 
459 Child Soldiers International (formerly the Coalition to Stop the Use of Child Soldiers), Leaflet, September 
2011, available at: http://www.child-soldiers.org/ last accessed: 14 February 2013. The definition in the Paris 
Principles (2007) corresponds to that of the Cape Town Principles but does not use the term ‘child soldier’ 
explicitly. Instead the (more appropriate) terms ‘children associated with armed forces or armed groups’ are 
employed. 
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able to reintegrate into society and eventually lead a “normal” life. The concern existed that, 

while children who were the victims of other abuses would receive adequate protection, ‘child 

soldiers’ would be perceived as dangerous and therefore be denied the rights to which they 

are entitled by international instruments, and instead they would be treated as criminals. The 

observations brought to the fore by humanitarian actors regarding the difficulty to ensure the 

reintegration of former ‘child soldiers’ into their home communities confirmed and 

strengthened this concern. Indeed, these children are often met with fear and mistrust by their 

own communities, who see them as bad, dangerous and, in some cultures, haunted by bad 

spirits.460 

Since then, considerable resources have been invested in helping children who have been 

forced to engage in armed conflicts, and much attention has been focused on the child as a 

soldier - so much so as to almost reverse the previous situation. Numerous programmes for 

the demobilisation, disarmament, and rehabilitation (DDR) of ‘child soldiers’ have been 

implemented; psychological support mechanisms have been put into place; and financial aid 

packages and special work and study possibilities have been provided. However, being forced 

to become a ‘child soldier’ is far from the only form of victimisation that children suffer from 

in times of war, and it soon became obvious that children are affected by a number of 

different forms of abuse in the context of armed conflicts.461 Had the definition not been 

broad enough to include all these abuses, the focus on ‘child soldiers’ would possibly have 

excluded some groups of children from protection, i.e. those children who had been recruited 

for other than strictly military purposes. This risk was taken into consideration by Save the 

Children in the Field Guide for child soldiers, which highlights the need for a balance 

between the assistance granted to ‘child soldiers’ and the help granted to all war-affected 

children.462  

                                                
460 In Colombia, some of the NGO’s working for the reintegration of children and young persons formerly 
involved in armed groups tend to avoid speaking of the children’s past when trying to find work or 
apprenticeships for them. Terms such as “children coming from difficult conditions” are preferred, in order to 
avoid social stigma. (Author’s field interviews in Bogotá, Colombia, 2008.) 
461 This has been recognised on several occasions. For example, in 2005 the UN Special Representative for 
Children and Armed Conflict proposed to the Commission on Human Rights (now Council) that the United 
Nations and national governments should consider six priority areas of concern, which “constitute especially 
egregious violations against children”. These are: killing or maiming of children; recruiting or using child 
soldiers; attacks against schools or hospitals; rape and other grave sexual violence against children; abduction of 
children; denial of humanitarian access to children. See: UNICEF Implementation Handbook, supra 215, p.579; 
The six violations against children were identified by Graça Machel in her UN commissioned study “Impact of 
Armed Conflict on Children”, UNGA Doc. A/51/306, 26 August 1996, supra 11. 
462 Save the Children, Child Soldiers: Care and Protection of Children in Emergencies – A Field Guide, supra 
458, p.13. 
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Child recruitment is thus, according to the Cape Town definition, intended as the general 

term that encompasses all ways in which persons under 18 years of age become part of an 

armed group/forces.463 At the same time, any activity performed by such children is seen by 

this definition as “direct participation”. Arguably, the definition was elaborated with the 

intention of enabling a more just response to children who had been recruited. That intention 

is of course justified from a child protection perspective and does not, as such, cause any 

problems. Rather, a broad definition of “child recruitment” may extend the level of protection 

of children to cover both their recruitment for active participation in hostilities and their 

abduction for the purposes of other abuses.  

The problem arises, instead, when the term ‘soldier’ is applied to the child, and when their 

activities, whether they clean, cook, or fight, are defined as ‘direct participation’ in hostilities. 

The Cape Town definition of ‘child soldier’ indeed stretches so far as to include anyone 

accompanying a regular or irregular armed force or group. The aim is to enable justice, by 

ensuring that those children who have not acted as combatants are entitled the same treatment 

and attention as those who have fought in a war, and can be admitted into rehabilitation 

programmes and receive adequate support. In the aftermath of an armed conflict, or in 

situations where children are demobilised during an armed conflict, it is important that as 

many children as possible receive the aid they need to recover and start a new life.  

Nevertheless, there are several other ways to achieve that very objective without labelling 

every child associated with an armed group or the armed forces of a state a ‘child soldier’. It 

would, for example, be sufficient to redefine and extend the scope of DDR programmes; this 

might prove much more beneficial to all war-affected children in the long run. Indeed, from 

an IHL point of view, the term ‘child soldier’ is contradictory and could even endanger the 

child. The question must thus be raised as to what the real interest in having such a broad 

definition of ‘child soldier’ is.  

A broad definition could, arguably, be beneficial (or at least not detrimental) to the child 

under human rights law. As long as an aid agency is in place and the child is placed in a DDR 

programme or taken care of in another way, applying the term ‘child soldier’ to the child may 

seem of little relevance. The argument that “the broader the definition the more children will 

fit into the category and will receive help” can thus be understood when seen from a pure 

human rights viewpoint.  

                                                
463 Ibid. p.15-16. 
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It is less clear, however, what happens when there is no such programme in place, or when 

children are in the midst of an armed conflict, far from being released or saved by a 

humanitarian agency. To define these children as soldiers then creates the risk that the term 

will take on a whole other meaning, which could seriously undermine their protection (as will 

be discussed below), and thus achieve quite the opposite of the intended result. The following 

paragraphs will further explain the reasoning behind this argument, firstly by demonstrating 

that the term ‘child soldier’ does not add anything in terms of child protection and, secondly, 

by showing how it can be detrimental to the child. 

 

2.3 THE INCONVENIENCE OF USING THE TERM ‘CHILD SOLDIER’  

The four Geneva Conventions (GC) of 1949 and their two Additional Protocols (AP) from 

1977 set forth a series of rules on the special protection of children, be they civilian or not. 

Moreover, the Fourth Geneva Convention relative to the Protection of Civilian Persons in 

Time of War (GC IV) accords protection to children under 15 years of age in terms of 

maintenance, care, education, and relief aid.464 As illustrated in Chapter 1 of this study, the 

special protection of the child can never be compromised; no matter the role the child plays in 

a conflict.  

It has been suggested that defining recruited children as ‘child soldiers’ could grant them a 

status equal to regular combatants and, in case of capture, entitle them the status of prisoner 

of war (PoW) under IHL. Nevertheless, chapter 1 illustrated that there is no guarantee for this. 

The Third Geneva Convention relative to the Treatment of Prisoners of War (GC III) 

determines, in its Article 4, who has the right to PoW status.465 The ‘child soldier’ could 

                                                
464 Geneva Convention IV, Articles 23, 24, 38(5), 50, 89. 
465 Geneva Convention III, Article 4A: “Prisoners of war, in the sense of the present Convention, are persons 
belonging to one of the following categories, who have fallen into the power of the enemy: 
(1) Members of the armed forces of a Party to the conflict as well as members of militias or volunteer corps 
forming part of such armed forces. 
(2) Members of other militias and members of other volunteer corps, including those of organized resistance 
movements, belonging to a Party to the conflict and operating in or outside their own territory, even if this 
territory is occupied, provided that such militias or volunteer corps, including such organized resistance 
movements, fulfil the following conditions: 
(a) that of being commanded by a person responsible for his subordinates; 
(b) that of having a fixed distinctive sign recognizable at a distance; 
(c) that of carrying arms openly; 
(d) that of conducting their operations in accordance with the laws and customs of war. 
(3) Members of regular armed forces who profess allegiance to a government or an authority not recognized by 
the Detaining Power. 
(4) Persons who accompany the armed forces without actually being members thereof, such as civilian members 
of military aircraft crews, war correspondents, supply contractors, members of labour units or of services 
responsible for the welfare of the armed forces, provided that they have received authorization from the armed 
forces which they accompany, who shall provide them for that purpose with an identity card similar to the 
annexed model. 
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possibly fit into several of the categories of this article, depending on his/her specific 

situation. However, as a textual analysis of Additional Protocol I clearly shows, there is no 

certainty that a child who takes part in hostilities will be granted PoW status.466 Rather, this 

classification may depend on whether the ‘child soldier’ in question has abided by the rules 

relative to armed conflict in which he/she participated. However, expecting a child, who has 

been recruited into the armed forces or an armed group, to have the necessary knowledge of 

IHL seems rather unrealistic. 

The real question is whether it is really necessary to employ the term ‘soldier’ in order to 

guarantee special protection to a child associated with armed groups or forces. Indeed, IHL 

sets out specific rules for the treatment of children; rules that entail that the child shall, 

independently of his/her accordance of PoW status, benefit from a higher protection than any 

adult civilian or combatant. This special protection is more extensive than the guarantees 

afforded prisoners of war. Therefore, the conclusion can be drawn that the fact that a recruited 

child is considered a ‘child soldier’, and not simply a recruited child or a child associated with 

an armed group, adds no further protection to him/her. Just as article 4(5) of GC III sets forth 

that members of marine or aircraft crews “who do not benefit from more favourable treatment 

under other provisions of international law”467 are PoWs, children who have been recruited, 

for whatever purpose, benefit from the higher standards that international law has set forth for 

the child.  

With regard to rules specific to child recruitment, the GCs are silent, but AP I on 

international armed conflicts establishes that children must not take a direct part in hostilities 

and shall not be recruited into the armed forces of a state. Moreover, children are entitled 

special respect and protection from any form of indecent assault.468 They shall receive the 

care and aid they need.469 The text of AP I does not clarify, with a general age limit, what is 

                                                                                                                                                   
(5) Members of crews, including masters, pilots and apprentices, of the merchant marine and the crews of civil 
aircraft of the Parties to the conflict, who do not benefit by more favourable treatment under any other provisions 
of international law. (…)” 
466 Additional Protocol I, article 77(3): ”If, in exceptional cases, despite the provisions of paragraph 2, children 
who have not attained the age of fifteen years take a direct part in hostilities and fall into the power of an adverse 
Party, they shall continue to benefit from the special protection accorded by this Article, whether or not they are 
prisoners of war.” (Author’s emphasis.) 
467 Author’s emphasis. 
468 Additional Protocol I, article 77(2): The Parties to the conflict shall take all feasible measures in order that 
children who have not attained the age of fifteen years do not take a direct part in hostilities and, in particular, 
they shall refrain from recruiting them into their armed forces. In recruiting among those persons who have 
attained the age of fifteen years but who have not attained the age of eighteen years the Parties to the conflict 
shall endeavour to give priority to those who are oldest.  
469 Additional Protocol I, article 77(1): Children shall be the object of special respect and shall be protected 
against any form of indecent assault. The Parties to the conflict shall provide them with the care and aid they 
require, whether because of their age or for any other reason. 
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intended with the term ‘children’. If it is true, as has been argued in chapter 2 of this study, 

that a customary rule is emerging in human rights law that defines the child as any person 

below the age of 18 years, this would mean that States should by now apply the rule 

contained in article 77(1) to all persons under 18.470 It has been recalled already that the 

wording of AP I gives reason to believe that the drafters had in mind an upper age limit of 18 

years for the child.471 In addition, according to the ICRC study on International Humanitarian 

Law, article 77 is itself part of customary law.472 

The third paragraph of article 77 establishes that children under the age of 15 who take a 

direct part in hostilities shall continue to benefit from the special protection accorded by the 

same article, independently of their eventual status of prisoners of war and, lastly, the final 

paragraph of the article declares that, if arrested, children shall be held in quarters separate 

from those of adults. This paragraph does not make a distinction between children who do or 

do not have PoW status, but is based entirely upon the special protection accorded to the 

child. 

A child below the age of 15 years who has been recruited for purposes other than combat is 

usually treated by international organisations as someone taking a direct part in hostilities, 

since all children involved in armed conflict run the same high risk of being wounded or 

killed. For that reason, and in line with the Cape Town definition, every recruited child would 

be a ‘child soldier’. However, were the emphasis placed on the protection, aid and support to 

which any child, whatever his/her position or activity in the armed group, is entitled just for 

being a child, it may, again, be asked whether there is really any reason for defining every 

recruited child a ‘child soldier’. 

Additional Protocol II (AP II) relative to internal armed conflicts sets forth a similar 

provision for the protection of children and prohibits the recruitment and use of children in 

armed conflict. Just as in AP I, the child who takes a direct part in hostilities cannot lose 

his/her special protection, which must be taken into account in the event the child is 

captured.473 Paragraph c of this article makes no distinction between direct or indirect 

                                                
470 It is, here, taken for granted that human rights law applies also in times of armed conflict. 
471 Supra, Chapter 1. 
472 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, supra 88, 
rules 135 and 136. 
473 Additional Protocol II, article 4(3): Children shall be provided with the care and aid they require, and in 
particular: 
(a) they shall receive an education, including religious and moral education, in keeping with the wishes of their 
parents, or in the absence of parents, of those responsible for their care; 
(b) all appropriate steps shall be taken to facilitate the reunion of families temporarily separated; 
(c) children who have not attained the age of fifteen years shall neither be recruited in the armed forces or groups 
nor allowed to take part in hostilities; 
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participation, but prohibits the participation of children in hostilities tout court. Paragraph d 

mentions direct participation only as a means to emphasise that the special protection 

provided by the article is still applicable to everyone under the age of 15, regardless of any 

eventual participation in hostilities. The provisions set out in these documents protect the 

child as such, not the ‘child soldier’. Furthermore, international law relative to non-

international armed conflicts does not foresee a category of prisoners of war.  

In light of these arguments, when considering the meaning conveyed by the 

aforementioned articles of the GCs and their APs no obvious reason seems to exist for which 

the term “child soldier” ought to be preferred. Firstly, the PoW status is not more conducive 

to the well-being of a child that has been captured than his/her rights under the special 

protection that is accorded to children. Secondly, there is no certainty that a recruited child 

will be entitled PoW status simply because he/she is defined a ‘child soldier’. Lastly, as will 

be argued in the following section, the definition of a child as a ‘soldier’ increases the risk 

that he/she is targeted during a conflict, and that such targeting is considered legitimate. 

 

2.4 THE DETRIMENTAL ASPECT OF THE TERM ‘CHILD SOLDIER’ 

It has been illustrated above, that the term ‘child soldier’ adds nothing in terms of child 

protection, as long as DDR programmes and other activities by child rights agencies are 

sensitive to the different abuses children are subject to during armed conflicts. This paragraph 

looks at why the term ‘child soldier’ may actually harm the child. Applying the term ‘soldier’ 

to the concept of the child can indeed produce unintentional negative consequences in terms 

of the protection of the child. Although less obvious from the perspective of a non-military 

ambit, an evaluation in military terms of ‘child soldier’ may take on a rather different 

meaning from that which is intended by, for instance, the Cape Town and Paris principles. 

While those principles sought to broaden the protection of the child as much as possible by 

extending the term ‘child soldier’ to as many children as possible, a child who is defined a 

soldier risks being exposed to more danger than that to which he/she is already exposed by 

the mere fact of being in the midst of a conflict area.  

                                                                                                                                                   
(d) the special protection provided by this Article to children who have not attained the age of fifteen years shall 
remain applicable to them if they take a direct part in hostilities despite the provisions of subparagraph (c) and 
are captured; 
(e) measures shall be taken, if necessary, and whenever possible with the consent of their parents or persons who 
by law or custom are primarily responsible for their care, to remove children temporarily from the area in which 
hostilities are taking place to a safer area within the country and ensure that they are accompanied by persons 
responsible for their safety and well-being. 
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When looking from the perspective of an (adult) soldier on active duty in the course of an 

armed conflict, by defining a child as a soldier, whose every act is a direct participation in 

hostilities, it is implied that he/she may be considered a legitimate target. The reason for this 

is linked to the principle of distinction between military targets and civilian objects. The 

principle of distinction is fundamental in IHL, and means that the parties to an armed conflict 

shall, at all times, distinguish between the civilian population and combatants, between 

civilian objects and military targets. Accordingly, they shall direct their operations against 

military objectives only.474  

The principle of distinction can only be respected if the persons who may be attacked are 

clearly defined.475 Article 50(1) of AP1 sets forth that everyone who is not a combatant is a 

civilian, and shall benefit from the protection provided for by the law. There is no category 

under IHL of quasi-combatants.476 Military objectives may be legitimately attacked, and the 

fact that civilians are close to a military objective does not necessarily render such an attack 

unlawful. However, if it is presumable that not only military objectives may be affected by an 

attack, but also civilians (or civilian objects), precautionary measures must be taken in respect 

of the principle of proportionality.477  

From a purely IHL point of view, a child under the age of 15 years who is recruited into an 

armed group can never, according to IHL, be a combatant. He/she has been unlawfully 

recruited and the recruiters may, depending on the circumstances, have committed a war 

crime or a crime against humanity.478 Nevertheless, during direct participation in armed 

hostilities the child loses his/her status as a civilian and may, during that precise moment in 

time, be targeted. As soon as that direct participation comes to an end, the child is, again, a 

civilian. Categorising children who have been recruited into an armed conflict as ‘child 

soldiers’, and considering that they, by default, participate directly in hostilities, is tantamount 

to attributing some kind of semi-status of combatant to those children, which, aside from the 

fact that IHL does not foresee such a category, means that they can then be targeted at any 

time by the enemy forces. There are, undoubtedly, children who are unlawfully recruited for 

the primary purpose of acting as combatants and their definition as ‘child soldiers’, or rather 

                                                
474 Additional Protocol 1, art.48, Additional Protocol 2, art.13.  
475 Marco Sassoli & Antoine A. Bouvier, How does Law protect in War?, International Committee of the Red 
Cross, Geneva 1999, p.163. 
476 Ibid. 
477 Ibid. p.164-165. 
478 Although the acts of enlisting, conscripting or using children to actively participate in armed conflict are 
defined as war crimes under the Rome Statute of the International Criminal Court, the fact of subjecting 
recruited children to slavery or slave-like practices, or to make them victims of rape and other forms of sexual 
violence can amount to crimes against humanity. 
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'Child soldier'  
(any recruited child 

<18 years) 

Child < 15 years 

Recruited & used as 
combatant 

Recruited & used for 
other purposes 

Child 15-18 years 

as ‘child combatants’,479 may perhaps be accepted. However, expanding this group more than 

is strictly necessary, to incorporate children who are recruited with the primary intent of using 

them to perform other duties in the armed group or forces, is equivalent to exposing these 

children to a constant threat of being, perfectly legitimately, targeted by the enemy (see figure 

3). Although these children have often received some kind of military training, and may even 

occasionally have participated in hostilities (and thus, during that limited moment in time, run 

the risk of becoming legitimate military targets), the interest in defining them as soldiers 

remains dubious. The term ‘soldier’ has very clear connotations: a soldier is a fighter, a 

warrior. As member of an army, he/she has a military function, and uses armed violence. 

Etymologically speaking, the term soldier comes from the Old French “soudier”; a man paid 

to fight, which derives from the Latin word “solidus”; a Roman gold coin. Nothing could be 

farther from the reality of most of today’s ‘child soldiers’, who are more often than not 

abducted and forced to fight, kept in line by atrocious and slave-like abuses, and certainly not 

known to be (well) paid.480 

 

Figure 3 

 

 

 

 

 

 

 
              
 
 
 
  
 

 

                                                
479 Combatant appears to be a somewhat more neutral term than soldier, which often bears a negative 
connotation. 
480 Some children have testified that they voluntarily joined the armed forces or an armed group in order to get 
food and arms and, sometimes, to be able to drive motor vehicles. However, this can hardly be compared with 
the salary of a professional soldier.  
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A child aged between 15 and 18 years can be a legal combatant under pure IHL,481 but the 

interest in calling every recruited child in this age group a child soldier, when many of them 

never take any direct (or active) part in hostilities, can also be called into question. Under 

human rights law, these children are still entitled to special care and protection, and their best 

interest must be guaranteed. States party to the OPAC must ensure that children under 18 are 

not recruited or used by armed groups and such practices must be criminalised.  

In addition the concern that the term ‘child soldier’ raises from an IHL perspective, there 

are other serious reasons for which this notion should be used with caution. Defining a child 

as a soldier has implications on how that child is seen by society. The soldier-label provokes 

associations with violence and does not sufficiently reflect the victimisation that recruitment 

of a child involves. In this sense, the argument that the term ‘child soldier’ is detrimental to 

the child can be compared to the discourse developed in the mid-nineties relative to the terms 

‘child prostitution’ and ‘child prostitute’. While frequently used, it has, rightly, been observed 

that these terms are problematic, since they fail to clarify that children “cannot be expected to 

make an informed choice to prostitute themselves”.482 Moreover, these terms do not 

adequately express how children are forced, exploited, and physically and psychologically 

traumatised by having engaged in prostitution. Children engaged in prostitution have been 

forced by their living situations into this activity. Just as ‘child soldiers’ are created by adults, 

it is adults who create ‘child prostitution’ through not only their demand for children as sexual 

objects, but also their misuse of power and their desire for profit.483 Therefore, the expression 

‘commercial sexual exploitation of children’ was developed to better describe such forms of 

sexual violence against children. The definition provided by the Special Rapporteur of the 

United Nations Commission on Human Rights on the sale of children, child prostitution and 

child pornography clearly explains that the act of prostituting a child is carried out by another 

party.484  

                                                
481 As illustrated in the previous two chapters, HR law today sets a higher age limit for child recruitment, but 
only for those states that have ratified the relevant treaties. 
482 Ecpat International – End Child Prostitution, Child Pornography and Trafficking of Children for Sexual 
Purposes, “Terminology on Prostitution of Children”, available at: http://www.ecpat.net/ei/Csec_prostitution.asp 
last accessed 12 February 2013.  
483 Ibid. 
484 United Nations General Assembly, Report by the Special Rapporteur of the Commission on Human Rights on 
the sale of children, child prostitution and child pornography, Doc. A/50/456, 20 September 1995. Paragraphs 
20-21 of the report state that: “[…] the Special Rapporteur now defines [child prostitution] as "the act of 
engaging or offering the services of a child to perform sexual acts for money or other consideration with that 
person or any other person" and: “It will be noted that under this definition child prostitution is not "committed" 
by the child itself, but by the person "engaging or offering the services of a child". 
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Nevertheless, the terms ‘child prostitution’ and ‘child prostitute’ remain in usage and have 

even been embedded in international instruments. Combined with other terms commonly used 

to describe prostitution, such as ‘sex worker’,485 the terminology used to describe the 

commercial sexual exploitation of children is both detrimental to the child and misleading, the 

moment that it completely ignores “the criminal exploitation committed against children 

forced into prostitution and suggests that a child ‘worker’ has somehow chosen to follow a 

‘profession’”.486 

For similar reasons, it is here suggested that the term ‘child soldier’, despite its frequent 

usage, ought to be further reflected upon and that its potentially detrimental effect upon 

children forced to take part in armed hostilities must be taken into deeper consideration. 

 

CONCLUSION 

Identifying the features of a type of justice that takes into account the multiple aspects that 

revolve around the recruitment and use of children in armed conflict is complicated to say the 

least. Questions can be raised as to the relevance and eventual added value of international 

justice mechanisms, both in general and more specifically with regard to the involvement of 

children in armed conflict. If serious human rights and IHL violations continue to be 

committed after the establishment of these institutions, it must be asked what their real 

contribution is. Do they only represent a way to “assuage our guilty consciences by giving us 

the alibi that something is being done?”487 

International law is, today, highly focused on the need for accountability for the most 

serious human rights and IHL violations. A presumption of the legality of amnesties has been 

replaced with a presumption of their illegality.488 At the same time, the search for different 

means to attain justice seems to have made it more and more clear that accountability 

mechanisms other than criminal courts can, while working alongside these last, bring added 

value to the justice picture. This added value can derive, for instance, from truth and 

                                                
485 This term was initially introduced with the intention of raising the perceived status of women in prostitution. 
Ecpat International – End Child Prostitution, Child Pornography and Trafficking of Children for Sexual 
Purposes, “Terminology on Prostitution of Children”, supra 482. 
486 Ibid. 
487 Alan Norrie, “Justice on the Slaughter-Bench: The Problem of War Guilt in Arendt and Jaspers”, supra 430, 
p.189. 
488 Kai Ambos et al. (Eds.), Building a Future of Peace and Justice, supra 337, p.124.  
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reconciliation commissions and can consist of the promotion of reforms and the reduction of 

tensions.489  

Despite the fact that international criminal accountability represents a focal point in this 

doctoral thesis, in particular due to the important progress that has been made on this level 

recently, the view of this author on justice as a whole remains more broad, where social and 

moral elements are highly relevant and in which criminal justice is but a piece (that is most 

certainly fundamental) in a bigger puzzle. An approach that takes into account all sides of the 

conflict – the perpetrators, the direct and indirect victims, and the society as a whole – and 

that combines measures such as prosecutions, reparations, truth and reconciliation efforts and 

institutional reforms, will best reflect the demands of justice.490 

With specific regard to children involved in armed conflict, justice mechanisms should be 

sensitive to the different ways in which children participate in such contexts, and take into 

account the way children associated with armed forces or groups are seen, both by the actors 

involved in the armed conflict and by the civilian population. 

One of the reasons why the Cape Town definition of ‘child soldiers’ was made so broad 

was to prevent the exclusion of any child from protection. Such reasoning, based upon the 

wish to protect the child to the greatest extent possible, can of course be understood. 

Nevertheless, for the reasons explained in this chapter, using ‘child soldier’ as an umbrella 

term to cover all of the different situations in which children become involved in armed 

conflict may not be the best solution. Indeed, keeping the child’s best interest in mind, 

another terminology could arguably be more conducive to the attainment of justice and to a 

fair treatment of children. All children victims of abuses and crimes during armed conflict 

should receive attention and assistance, regardless of whether they held a gun or not. 

However, spreading the general impression that every child is a soldier or should be 

considered as such in order to receive rehabilitation support is not beneficial to the child, and 

the aforementioned negative aspects of the term ‘child soldier’ illustrate that a need for a 

change exists. When the Cape Town Principles were elaborated 15 years ago, they responded 

to a reality in which ‘child soldier’ was a buzzword that attracted much attention. Today, the 

knowledge about the phenomenon, and its multiple facets, is far more extensive and certain 

aspects can be reconsidered in the light of what best would serve the child.  

                                                
489 Elizabeth M. Evenson, “Truth and Justice in Sierra Leone: Coordination between Commission and Court”, 
supra 340, p. 752-753. 
490 Kai Ambos et al. (Eds.), Building a Future of Peace and Justice, supra 337, preface. 
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Interestingly, this need was seemingly felt during the Paris conference in 2007, and the 

reiterated definition of ‘child soldiers’ actually did not include the very term ‘child soldier’, 

but the more neutral expression ‘children associated with armed forces or armed groups’ was 

preferred.491 Nevertheless, the usage of the term ‘child soldier’ seems to have set down strong 

roots in the discourse on children and armed conflict, and to substitute it for a longer and less 

appealing expression, albeit more representative of the reality, is not particularly easy. In the 

very first trial judgment of the International Criminal Court, the term ‘child soldier’ is used 

more than one hundred times, without any particular consideration granted to the implications 

that this might procure for the children who were recruited and used by the defendant and his 

armed group.492 This demonstrates to what extent the term has entered into the legal sphere 

without, however, having received sufficient legal consideration. Indeed, none of the 

international legal instruments prohibiting the recruitment and use of children into armed 

groups or forces include the term ‘child soldier’ in their texts. The Cape Town and Paris 

principles were adopted as political instruments by Governments and international 

organisations. Their objective was not to develop a legal definition of the term ‘child soldier’, 

but to reach a political and humanitarian agreement to fight against the recruitment and use of 

children in armed conflict.  

 

 

 

 

 

 

 

 

 

 

 

                                                
491 The Paris Principles, supra 126. 
492 International Criminal Court, Trial Chamber I, Prosecutor v. Thomas Lubanga Dyilo, Judgment of 14 March 
2012.   
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PART II 

INTERNATIONAL CRIMINAL LAW AND THE CRIMES OF RECRUITING AND USING CHILDREN 

IN ARMED CONFLICT 

 

 

 

The task of international criminal law is to uphold the basic principles of human rights and due 
process; achieve justice through reason rather than force  

(T. Meron)493 
 

 

INTRODUCTION 

The recruitment of children into armed groups or forces is a recurrent practice before and 

during armed conflicts in many countries.494 The negative impact that this phenomenon has 

had on many communities and the long-lasting damage it has produced on their younger 

generations, have led to the criminalisation of the practice in several domestic legal systems 

as well as at the international level. As illustrated in the first part of this study, the recruitment 

and use of children in armed conflicts have been prohibited in international law in various 

ways within different disciplines since the end of the 1970s, primarily International 

Humanitarian Law (IHL) and International Law of Human Rights (hereinafter ILHR or 

human rights law). However, the problem has continued to persist and has been exacerbated 

by factors amongst which the changing nature of armed conflicts and the increased 

accessibility to so-called “small arms and light weapons”.495 For decades, despite the increase 

                                                
493 Theodor Meron, “Reflections on the Prosecutions of War Crimes by International Tribunals”, supra 361, 
p.579. 
494 In the most recent report of Child Soldiers International (formerly known as the “Coalition to Stop the Use of 
Child Soldiers”), 20 states were documented to have had children involved in armed conflict during the period 
2010-2012. See: Child Soldiers International, Louder than words: An agenda for action to end state use of child 
soldiers, London 2012.  
495 See for instance Myriam Denov, Child soldiers: Sierra Leone’s Revolutionary United Front, supra 3, p.37-38, 
130-132; Peter Singer, “Talk is Cheap: Getting serious about preventing child soldiers”, supra 1. 
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in the number of legal texts and voices that condemn the practice, armed forces and groups 

that recruit children have been able to continue rather undisturbed. Therefore, the 

criminalisation of the recruitment and use of children in armed conflict under international 

criminal law (ICL) is a mark of exceptional progress. Finally, after years of UN and NGO 

action to raise awareness on the issue and its devastating consequences, two international 

courts, which Statutes place child recruitment among the most serious international crimes, 

were established. One is of an ad hoc nature and was created in 2000 to respond to the 

atrocities committed during the civil war in Sierra Leone: the Special Court for Sierra Leone 

(hereinafter the Special Court or the SCSL). The other is the first multilateral treaty-based 

international court with jurisdiction over international crimes: the International Criminal 

Court (hereinafter the Court or the ICC), which commenced its work in 2002. The 21st 

century thus began with two groundbreaking institutions that would finally give some teeth to 

the prohibition of involving children in war. Had the “era of application” that the first UN 

Special Representative for Children and Armed Conflict, Olara Otunnu, dreamt about finally 

arrived? 

 The following chapters will focus on the recent developments in the field of ICL, which 

have led to the inclusion of certain forms of recruitment and use of children in armed conflict 

onto the list of international crimes. These developments have given rise to the possibility for 

the international prosecution of some of the individuals who recruit and use children and to 

work against impunity for these crimes on the international level, regardless of the nature of 

the armed conflict in which they are committed (i.e. non-international or international armed 

conflicts).  

Chapter 4 offers a brief overview of the field of international criminal law as such. This is 

followed by a more specific analysis of the criminalisation of the acts of recruiting and using 

children in armed conflict and the way they were negotiated and inserted into the Rome 

Statute for the ICC and the Statute for the SCSL. Although these crimes are committed by 

individuals, it must be recalled that a state can violate international law by allowing such acts 

to occur (obligation to prevent) or by failing to prosecute (obligation to punish).496 Even third 

states, through weapon exports and other forms of business or support, may hold a certain 

                                                
496 Many states have failed to take measures to prevent or investigate recruitment and use of children by armed 
groups, in particular when such groups are allies to the government. 
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responsibility for human rights violations and international crimes that are committed (e.g. 

complicity), although such responsibility has thus far been more difficult to prove.497 

Chapter 5 analyses the case law of the ICC and the SCSL. It specifically examines a 

number of selected legal issues that the courts have had to address and that further refine the 

definition of the crimes of recruiting and using children in armed conflict. Questions 

regarding the precise meaning of children’s ‘active participation’ in hostilities or the extent of 

the prohibition to recruit, e.g. voluntary versus forced recruitment, which could previously be 

answered only at the theoretical or political level have now been subject to judicial 

interpretation. The chapter pays particular attention to the very first trial judgment of the ICC, 

handed down in the case of the Prosecutor v. Thomas Lubanga Dyilo. The differences and 

similarities in the case-law of the ICC and the SCSL relative to the definition and 

interpretation of child recruitment and related terms are discussed.  

Chapter 6 changes perspective to focus on the domestic level; wherein the prospects of 

whether and how a state 'attempts' to fulfil its international obligation to prosecute individuals 

that are allegedly responsible for having committed international crimes are examined. 

Examples are taken from two countries: Colombia, a country that has been under preliminary 

examination by the ICC since 2004, but that has made legislative changes and is, to some 

extent, carrying out domestic prosecutions; and the Democratic Republic of Congo (DRC), 

which in 2004 handed over its situation to the ICC through self-referral and initially 

cooperated with the Court. The DRC has subsequently failed to adequately cooperate with the 

ICC, but has enacted potentially important legislative changes at the domestic level. Based 

upon these two experiences, some of the advantages and disadvantages of national 

prosecutions, as well as the interplay between the ICC and domestic courts, are discussed.  

 

 

 

 

 

 

 

 

                                                
497 The responsibility of third states lies outside the scope of this thesis, but it should be noted that obligations 
exist under the OPAC and other international treaties to prevent transfers of arms to situations where human 
rights abuses occur. 
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CHAPTER 4. INTERNATIONAL CRIMINAL LAW AND DEFINING THE INTERNATIONAL CRIMES 

OF RECRUITING AND USING CHILDREN IN ARMED CONFLICT 

 

1. THE EVOLUTION OF ICL AND INTERNATIONAL CRIMES 

The first part of this chapter is dedicated to an overview of the relatively new field of 

international criminal law (ICL) and to international crimes. It is not intended to be a 

historical analysis, but its purpose is to introduce the framework within which the 

international crimes of recruiting and using children in armed conflict, which are presented in 

the second part of the chapter, are defined and addressed.  

 

1.1 INTERNATIONAL CRIMINAL LAW: A BRIEF BACKGROUND 

While early texts of ICL emerged as early as the beginning of the 20th century, after some 

states had begun to extend their criminal jurisdictions extraterritorially, the first significant 

steps taken to develop the discipline may be represented by the formation of the military 

tribunals in the aftermath of the Second World War (WWII).498 The 1945 International 

Military Tribunal (IMT) of Nuremberg and the 1946 IMT for the Far East were established 

after WWII to hold war criminals accountable for their crimes, and had jurisdiction over three 

crimes: crimes against peace, crimes against humanity, and war crimes.499 The Allies, who 

had won the war, agreed to prosecute those who had committed crimes in and against any of 

the Allied states, and therefore created the tribunals. The IMTs were the first of their kind, 

and may be seen as the precursors to today’s international justice system. However, the often 

criticised characteristic of the IMTs to represent only one side of the conflict, i.e. the dilemma 

of the “victor’s justice”, should be seen as a consequence of that specific context and not 

something inherent to ICL in general.500  

ICL plays a significant role in the present study because of its objectives. The enhancement 

of accountability and the corresponding reduction of impunity – in this study with express 

                                                
498 M. Cherif Bassiouni, Introduction to International Criminal Law, New York: Transnational Publishers, 2003. 
499 United Nations, Charter of the International Military Tribunal - Annex to the Agreement for the prosecution 
and punishment of the major war criminals of the European Axis ("London Agreement"), 8 August 1945, article 
6. 
500 Even the international character of the IMTs has been questioned by many authors, some of whom explain 
that the IMT was a tribunal that exercised national jurisdiction over an occupied territory, and that this is the 
only correct foundation upon which its jurisdiction may be based. Nevertheless, the judgment continues to 
remain an interesting step in the evolution of ICL. See: Jo Stigen, The Relationship between the International 
Criminal Court and National Jurisdictions - The Principle of Complementarity, Leiden; Boston: Martinus 
Nijhoff Publishers, 2008, p. 79. 
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regard to the prosecution of the crimes of recruiting and using children in armed conflict – is 

the specific goal of ICL. On a broader scale, ICL aims to prevent international criminality and 

to establish international justice and, ultimately, peace. The theoretical objectives of ICL are 

thus quite the opposite to the idea of a victor’s justice that was seen in the IMTs of the post-

WWII period. Nevertheless, the recent creation of a permanent International Criminal Court 

has not received unanimous support and the ICC has at times been criticised for being too 

much of an “African court”. This stems from the fact that, to date, all of the situations 

pending before the Court concern African countries. However, it is significant that a clear 

majority of states have already ratified, or at least signed, the treaty that establishes the ICC501 

and, in three out of seven situations thus far addressed by the Court, the government has 

handed over its own country’s situation to the Court through a procedure of self-referral. 

As Professor Bassiouni has pointed out, ICL is a field of law that is essentially derived 

from a series of pragmatic answers necessitated by specific situations, namely armed 

conflicts. Unlike other, related fields of law, ICL has thus developed on an ad hoc basis rather 

than on a solid doctrine, and the doctrine of ICL develops as ICL evolves.502 In this sense, the 

formation of ICL is more similar to that of a common law system than to the systems of civil 

law. While the Westphalian system was exclusively state-centred, the post-WWII trend to 

accord reparations to individual victims has changed this, and with the creation of the IMTs 

individuals became subjects of international law, at least for the purposes of international 

criminal responsibility. Subsequently, individuals have also gradually become the subjects of 

international legal rights.503 Today human rights law and the legal rights to which the 

individual is entitled have expanded greatly, and the current problem is more one of ensuring 

that all individuals may actually enjoy the rights to which they are entitled in practice. 

The first international investigative commission to have been created was the 

“Commission on the responsibility of authors of war and on enforcement of penalties” after 

the end of WWI in 1919. The commission had the mandate to investigate and report on war 

guilt504 but, as would soon be proved by the outbreak of WWII, its investigative mechanism 

was very weak and it failed to serve as a deterrent for the military leaders of that time.505 The 

following experience is represented by the war crimes commission, which was set up in 1943 

to investigate war crimes committed during WWII. This commission was not linked to the 
                                                
501 As of 19 February 2013, 122 states have ratified the Rome Statute of the International Criminal Court, and 
the treaty counts 139 signatories.  
502 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498. 
503 Ibid. p. 90. 
504 See: http://www.firstworldwar.com/source/commissionwarguilt.htm last accessed: 15 February 2013. 
505 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p.395. 
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IMTs, but did manage to collect important information that some of the 17 represented states 

were able to use in their national prosecutions. The IMT at Nuremberg was created two years 

later by the four major allied powers in order to prosecute the leaders of the Nazi regime, and 

the Control Council Law no. 10 (CCL10) was an agreement between the same four powers 

that allowed them to prosecute German nationals in their respective zones of occupation.506 

The Far Eastern Commission, on the other hand, was a political body endowed with the 

mandate to establish a policy of occupation for Japan, while the International Military 

Tribunal for the Far East could prosecute Japanese war criminals.  

As these experiences demonstrate, the period immediately following WWII was a 

significant moment for the development of ICL. Starting from the mid-1950s, however, when 

the same institutions had exhausted their mandates, a period of relative stasis in this field of 

law followed, at least with respect to its practical application.507 At the time, the UN General 

Assembly and the International Law Commission were actively addressing the need for a 

permanent international judicial organ, the jurisdiction of which would be established by 

treaty,508 and a Committee was created to formulate proposals regarding an international 

criminal jurisdiction;509 but no such body was actually established. This “silence” lasted for 

almost four decades, during which the issue arose only a few times and was repeatedly 

postponed.510 It was not until the 1990s, after the end of the Cold War, that the United 

Nations again became active in this field. This time the initiative came from the UN Security 

Council in reaction to the widespread atrocities committed in the former Yugoslavia and in 

Rwanda; it made the decision to establish two international criminal tribunals under chapter 

seven of the UN Charter. This new period of activity began with the adoption by the Security 

Council of several resolutions in 1992 regarding the individual responsibility for crimes under 

international law.511 The same year, the Security Council also called on the UN Secretary 

General to establish a Commission of experts charged, upon analysis of the situation, with the 

formulation of conclusions regarding the grave breaches of the Geneva Conventions in the 

                                                
506 Control Council Law no. 10, Berlin, 20 December 1945. See: http://avalon.law.yale.edu/imt/imt10.asp last 
accessed: 15 February 2013. 
507 The discussions regarding ICL and the codification of international crimes continued, but no international 
judicial bodies were created. 
508 United Nations General Assembly, “Resolution 260 (III) B”, 1948 paragraph 3, see: 
http://untreaty.un.org/ilc/summaries/7_2.htm last accessed 15 February 2013. 
509 United Nations General Assembly, “Resolution 489 (V) International Criminal Jurisdiction”, 1950 Article 1, 
see: http://www.un.org/documents/ga/res/5/ares5.htm last accessed 15 February 2013. 
510 For a detailed account of this process, see: Stigen, The Relationship between the International Criminal Court 
and National Jurisdictions - The Principle of Complementarity, supra 500, chapter 3. 
511 Notably UNSC Resolutions 764 (1992), paragraph 10, and 771 (1992), paragraph 1. The UNSC Resolutions 
can be found at: http://www.un.org/documents/sc/res/1992/scres92.htm last accessed 15 February 2013. 
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territory of the former Yugoslavia,512 and the following year the decision to establish a 

criminal tribunal was taken.513 The International Criminal Tribunal for the former Yugoslavia 

(ICTY) was granted jurisdiction over grave breaches of the Geneva Conventions, violations 

of laws and customs of war, genocide, and crimes against humanity.514  

In 1994, the UNSC created the second ad hoc international tribunal, this time in response 

to the genocide in Rwanda. Through its resolution 935 (1994) a Committee of experts with 

the mandate to investigate grave violations of IHL committed during the civil war was 

created. The report of the Commission led to the establishment of the International Criminal 

Tribunal for Rwanda (ICTR)515 with temporal jurisdiction over crimes against humanity and 

genocide, as well as over violations of article 3 common to the Geneva Conventions and 

Additional Protocol II.516 Further engagements in this field would follow,517 and ICL had 

once again become an important issue on the UN agenda. 

 

1.2 INTERNATIONAL CRIMES 

The growing endeavour to guarantee the enjoyment of individual rights as well as the rapid 

evolution of the international justice system after WWII are intrinsically connected with the 

developing definition of international crimes. However, the evolution of international crimes 

has, as a whole, been a long process, wherein piracy was considered an international crime 

(hostes humani generis) already in the 17th century518 and the prohibition of the slave trade 

shortly after the beginning of the 19th century. Although agreements relative to the slave trade 

exist as early as 1815,519 it was a difficult task to extend the prohibition of slavery and slave 

trade to a full-fledged ban. The considerable economic benefit that many states garnered from 

these practices made them reluctant to give it up altogether. Thus, it was only in 1926 that an 

international convention defining slavery was adopted,520 and in 1956 that the Supplementary 

                                                
512 UNSC Resolution 780 (1992). 
513 UNSC Resolutions 808 (1993). The Statute of the ICTY was approved through Resolution 827 (1993). 
514 United Nations Security Council, Statute of the International Tribunal for the Former Yugoslavia, 1993 
Articles 2-5 . 
515 UNSC Resolution 955 (1994) 
516 United Nations Security Council, Statute of the International Tribunal for Rwanda, 1994. 
517 See infra, Special Court for Sierra Leone and the International Criminal Court 
518 Edwin D. Dickinson, “Is the crime of piracy obsolete?” in: Harvard Law Review, Vol. 38, 1924-25, p.334-
360. This article contains some interesting early references to the crime of piracy. 
519 Cherif M. Bassiouni, “Enslavement as an international crime”, in: N.Y.U. Journal of International Law and 
Policy, Vol. 23, 1990-91, p.445-517.  
520 League of Nations, Slavery Convention, 25 September 1926. Article 6 of this convention sets forth that: 
“Those of the High Contracting Parties whose laws do not at present make adequate provision for the 
punishment of infractions of laws and regulations enacted with a view to giving effect to the purposes of the 
present Convention undertake to adopt the necessary measures in order that severe penalties may be imposed in 
respect of such infractions.” 
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Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 

Similar to Slavery finally established a more complete definition of slavery as prohibited by 

international law.521  

Apart from these few exceptions of early-recognised international crimes, the codification 

of international crimes is a more recent endeavour, which as aforementioned began after the 

first trials related to WWII.522 Indeed, still no precise criteria to define such crimes exist. The 

major efforts to establish a set of codified international crimes were carried out during the 

1990s and saw the International Law Commission as a principal actor. Nevertheless, 

notwithstanding several attempts by the ILC to codify international crimes, the UN to date has 

not managed to adopt such an instrument. The most recent draft produced by the ILC, 

significantly shorter than its previous version, was presented to the UN General Assembly in 

1996,523 but still today no full codification of ICL has been realised. Professor Bassiouni 

presents a few fundamental criteria, setting forth that, in order to qualify as international 

crimes, the prohibited conduct must:  
- affect a significant national interest, in particular that of peace and security 
- be shocking to the conscience of humanity  
- have transnational implications 
- be harmful to internationally protected persons.524  

These criteria are a fair indication of the gravity of international crimes; their general 

character, however, makes them too vague to allow for an exhaustive definition of 

international crimes. It follows that very few such crimes can be fully identified in ICL, and 

even fewer are part of the jurisdiction of existing international criminal courts and tribunals. 

The crime of genocide, war crimes, and crimes against humanity are some of the most 

ascertained international crimes; the moment, however, that they represent categories of 

crimes rather than single acts, certain doubts still remain with regard to the content of each of 

these three categories. The crime of aggression is also considered an international crime over 

which international judicial bodies should have jurisdiction but, for the moment, only the ICC 

has agreed upon a definition for this crime, and this only recently; furthermore, it has not yet 

                                                
521 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery, supra 294. 
522 The first attempt by the International Law Commission (ILC) to codify international crimes, requested by the 
UNGA in 1947, was completed in 1954, when, at its 6th session, a Draft Code of Offences against the Peace and 
Security of Mankind was adopted. 
523 The UN General Assembly, in its Resolution A/RES/51/160 of 30 January 1997, thanked the ILC for the 
work accomplished and drew “the attention of the States participating in the Preparatory Committee on the 
Establishment of an International Criminal Court to the relevance of the draft Code to their work” (para.2). 
524 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p. 109. 
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been included in any of the cases before the Court.525 Some other practices firmly considered 

to be international crimes are apartheid, torture and, as mentioned above, slavery. 

During the Nuremberg trials the term ‘genocide’ was introduced, although it was not yet an 

established crime under the jurisdiction of the IMT.526 Three years later, in 1948, an 

international convention specifically addressing the crime of genocide was adopted and today 

counts some 140 state parties.527 The Genocide Convention requires prosecution of those 

responsible for the crime, and establishes that public officials and rulers shall be punished in 

the same manner as private individuals.528 The crime of genocide has also been included in 

several statutes of international tribunals, and has been coherently defined as follows: 

“[A]ny of the following acts committed with intent to destroy, in whole or in part, a national, 
ethnic, racial or religious group, as such:  
(a) Killing members of the group;  
(b) Causing serious bodily or mental harm to members of the group;  
(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical 
destruction in whole or in part;  
(d) Imposing measures intended to prevent births within the group;  
(e) Forcibly transferring children of the group to another group.”  

This definition was first set forth in the Genocide convention, and met no reservations on 

behalf of the state parties.529 The definition has remained stable since then and has been 

included in both statutes of the ICTY and ICTR, as well as in the Draft Articles of 

international crimes by the ILC from 1996 and in the Rome Statute for the International 

Criminal Court.530 There has been some criticism of the definition of genocide over the years, 

in particular because it fails to include the notions of ‘political or social groups’ in the list of 

protected groups.531 At the same time, a coherent and stable definition of the crime can prove 

to be an advantage in terms of enforcement. The lack of a well established definition has 

caused problems when addressing crimes against humanity, for instance. 

                                                
525 A definition, although not perfectly satisfactory, of the crime of aggression was agreed upon at the ICC 
Review Conference, held in Kampala in June 2010. 
526 Raphael Lemkin, “Genocide as a crime under international law”, in American Journal of International Law, 
Vol.41, 1947, p. 145-151; Benjamin Ferencz, “The Experience of Nuremberg,” in International Crimes, Peace, 
and Human Rights, New York: Transnational Publishers, 2000, p. 8. 
527 United Nations General Assembly, “Convention on the Prevention and Punishment of the Crime of 
Genocide”, December 9, 1948. 
528 Ibid. Art. 4. 
529 Guglielmo Verdirame, “The Genocide Definition in the Jurisprudence of the Ad Hoc Tribunals” in: 
International and Comparative Law Quarterly, Vol. 49, no. 3, 2000, p. 578-598. 
530 Statute of the International Tribunal for the Former Yugoslavia, supra 514; Statute of the International 
Tribunal for Rwanda, supra 516; International Law Commission, “Draft Code of Crimes against the Peace and 
Security of Mankind”, 1996; International Criminal Court, Rome Statute of the International Criminal Court, 
1998. 
531 Guglielmo Verdirame, “The Genocide Definition in the Jurisprudence of the Ad Hoc Tribunals”, supra 529, 
p. 581. 



 

 151 

There is no special convention that exclusively codifies crimes against humanity. 

Nevertheless, such crimes have been included in many legal instruments, as well as in the 

statutes of international tribunals. Typical crimes included in the category of crimes against 

humanity are murder, enslavement, torture, and inhumane acts, but many more could form 

part of this crime. Again, the problem arises due to the lack of a convention specific to such 

crimes, but any attempts to create such an instrument have thus far been unsuccessful. 

Instead, it is the Rome Statute that currently offers the most detailed definition of crimes 

against humanity.532  

The greatest development in international law related to crimes against humanity is the 

elimination of the requirement for a nexus to an armed conflict. This was indeed an 

underlying requisite for the definition of such crimes, but it has, with time, disappeared and 

crimes against humanity can today be committed in times of war and times of peace alike. 

Indeed, with the famous Tadic’ decision by the Appeals Chamber of the ICTY, this 

requirement was explicitly deemed obsolete and without importance.533 Article 7 of the Rome 

Statute does not contain any requirement for a nexus to an armed conflict, although the 

threshold for crimes to qualify as crimes against humanity is rather high. Article 7(1) sets 

forth that the acts must be “committed as part of a widespread or systematic attack directed 

against any civilian population, with knowledge of the attack”. This scenario is certainly more 

likely to exist in the course of an armed conflict. However, the acceptance of the theory that 

crimes against humanity can be committed in times of peace as well as in times of war is 

today widespread. 

War crimes are codified in a long series of instruments relevant to the regulation of armed 

conflict, and customary law in this field is also particularly extensive. War crimes represent 

the oldest of the categories of international crimes; it is also the category that has been most 

actively enforced. The record of prosecution and punishment of war criminals is rather 

consistent, and already after WWI several German soldiers were convicted of acts that were 

in violation of the “laws and customs of war”.534 Although there are many earlier instruments, 

the Geneva Conventions from 1949 and their Additional Protocols from 1977 represent the 

most comprehensive codifications of rules applicable to armed conflict.  

                                                
532 Rome Statute of the International Criminal Court, article 7. 
533 William A. Schabas, Introduction to the International Criminal Court, Second Edition, Cambridge University 
Press, 2004, p. 43. 
534 Ibid. p. 52. 
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As illustrated above, two of Bassiouni’s criteria for international crimes are that the 

prohibited conduct affects peace and security and that it shocks the conscience of humanity.535 

War crimes, however, occur during a situation of already disrupted peace and security and 

exactly because they occur in wartime, where violence is expected, it may seem that they 

could be less shocking to humanity than other international crimes. It is therefore important to 

recall that, although war crimes are committed during times of war, they are committed 

against persons that should not have anything to do with war as such, namely civilians, or 

persons that no longer participate in the hostilities, namely combatants who have either 

surrendered or been captured. Both civilians and surrendered or captured soldiers are, under 

the Geneva Conventions and their Additional Protocols, referred to as ‘protected persons’. 

Article 8 of the Rome Statute further defines war crimes as acts committed against “persons 

or property protected under the provisions of the relevant Geneva Convention”, “acts 

committed against persons taking no active part in hostilities”, as well as “other serious 

violations of the laws and customs” applicable during conflicts of an international and a non-

international character respectively.536  

In the GCs and other instruments of codification, only ‘grave breaches’ committed in 

international armed conflicts were conceived of as war crimes, whereas violations not 

constituting grave breaches, or violations committed during conflicts of an internal type, 

could not fall under this label. Therefore, when individual criminal responsibility was first 

considered with regard to grave breaches of the same instruments, this arguably excluded 

“non-grave” violations committed in international armed conflicts and any violations 

committed in armed conflicts not of an international character, regardless of how serious the 

action. The extent to which this assessment is correct is debatable the moment both AP I and 

AP II contain provisions that foresee penal sanctions for violations of their provisions. Indeed, 

AP I establishes that “[t]he High Contracting Parties and the Parties to the conflict shall 

repress grave breaches, and take measures necessary to suppress all other breaches, of the 

Conventions or of this Protocol which result from a failure to act when under a duty to do 

so.”537 The distinction between ‘repress’ and ‘suppress’ is not explained.538 Article 6 of AP II 

is specifically dedicated to penal prosecutions, and applies to the prosecution and punishment 

                                                
535 Supra, p.143. 
536 Rome Statute of the International Criminal Court, article 8 a, b, c, and e. 
537 Additional Protocol I, article 86. 
538 In several dictionaries, repress and suppress are given as synonyms, and their explanations look very similar. 
For instance, the Oxford English dictionaries describe repress as to “subdue something/someone by force”, 
while suppress is explained as “forcibly put an end to”.  
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of criminal offences related to the armed conflict.539 AP II does not contain any mention of 

grave braches whatsoever, and it was not until the Security Council adopted the statute for the 

ICTR in 1994 that the possibility to prosecute and establish international criminal 

responsibility for violations committed in internal conflicts was granted.540 A precise and 

coherent definition of war crimes has still not been developed, and the acts defined as such 

still differ depending on the convention. It is possible though, that the Rome Statute, which 

offers a very extensive and detailed definition of war crimes both in international and non-

international armed conflicts, will become a generally recognised definition, thus developing 

into customary law.  

 

1.3 JUS COGENS CRIMES 

The three categories of crimes mentioned above: genocide, crimes against humanity, and war 

crimes are all presented by Bassiouni as jus cogens crimes,541 meaning, in theory, that their 

respective underlying rules cannot be derogated from unless by another rule of jus cogens.542 

If such rules are breached, states have the duty to prosecute or extradite those responsible. 

Among laws and principles in international law, jus cogens norms have the highest 

hierarchical position and represent peremptory and non-derogable norms that impose 

obligations erga omnes, i.e. on all states. Jus cogens norms are not necessarily codified and 

have at times been described as representing “higher values of humanity” that do not 

necessitate state consent to exist. In the Vienna Convention on the Law of Treaties, jus cogens 

is defined as a peremptory norm, a norm “of general international law […] accepted and 

recognized by the international community of States as a whole”.543 Due to the hierarchical 

position of jus cogens, the obligation to prosecute or extradite would seem even more crucial 

when the crimes committed are jus cogens crimes. Unfortunately, practice is far from theory 

and impunity has been more of a rule than an exception for perpetrators of jus cogens crimes.  

Aside from the crime of genocide, which has a more stable definition, there is another 

“problem” with claiming that war crimes and crimes against humanity are jus cogens crimes. 

The difficulty is related to the content of each of these two categories of crimes, which, as 

mentioned above, is not perfectly defined. The issue becomes particularly relevant in this 

doctoral thesis the moment that the war crime of recruiting children into armed groups of 
                                                
539 Additional Protocol II, article 6(1). 
540 Statute of the International Tribunal for Rwanda, article 4. 
541 Bassiouni uses the expression of ‘jus cogens crimes’ and explains the concept in his Introduction to 
International Criminal Law, supra 498. 
542 United Nations, “Vienna Convention on the Law of Treaties”, supra 163, article 53. 
543 Ibid. 
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forces does not seem to benefit from a clear status as a jus cogens crime. Indeed, it has even 

been discussed whether this crime is part of customary international humanitarian law.  

It is clear that the prohibition of recruiting and using children under 15 years of age in 

armed conflict is established in customary international law. However, the doubt arises as to 

whether such conduct also constitutes a war crime under customary law. In an ambitious 

study on customary IHL by the International Committee of the Red Cross (ICRC) in 2006, it 

was argued that the prohibition of the recruitment of children under the age of 15 into armed 

groups or forces, both in international and non-international armed conflicts, is part of 

customary IHL, and much practice was presented to support this claim.544 Nevertheless, the 

ICRC study did not focus on the definition of this violation as an international crime. The 

only two examples indicating this were the two statutes for the ICC, which defines it a war 

crime, and the SCSL, which defines it an international crime inasmuch as it is a serious 

violation of IHL. None of the listed practical experiences illustrated national court judgments 

or ongoing trial records that included the crime of recruiting children in armed conflict. In a 

report on the establishment of the SCSL, the UN Secretary General stated that, although the 

prohibition on child recruitment had reached customary status, it was not clear whether it was 

also recognised by custom as a war crime that entailed individual criminal responsibility.545  

It is the view of this author, in accordance with previous sections of this study dedicated to 

the formation of custom,546 that the recruitment of children into armed groups or forces is 

prohibited by customary international law, at least with regard to children under 15 years of 

age, but that the definition of this violation as a war crime is still too recent to reflect a firmly 

established customary norm. This affirmation draws attention to the controversial 

jurisprudence of the Special Court for Sierra Leone in the matter of child recruitment. 

However, as shall be argued in more detail further on in this thesis, the dubious customary 

nature of child recruitment as an international crime does not necessarily mean that the SCSL 

was mistaken to prosecute persons for such crimes.547 

Several important steps have been taken at both the international and national levels to 

criminalise the recruitment of children and to raise the age limit for such recruitment to 18 

years. 151 states are, by virtue of being party to the OPAC, under the legal obligation to 

criminalise the recruitment and use of children in armed groups. 122 states are party to the 
                                                
544 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, Volume 1: 
Rules, supra 88, p. 636. 
545 United Nations Secretary General, “Report of the Secretary-General on the establishment of a Special Court 
for Sierra Leone”, United Nations, 2000, Document S/2000/915. 
546 See Chapter 2 of this study. 
547 Infra, Chapter 5. 



 

 155 

Rome Statute and ought to ensure that their domestic legislation is in line with the Statute. 

Many states, though not all, have enacted legislation in this respect.548 Moreover, the judicial 

practice on both the international and national levels is increasing. The general view among 

armed forces and non-state armed groups in many countries also seems to be that child 

recruitment is a crime. If the war crime of recruiting children cannot yet be claimed to be part 

of customary law, signs of an emerging custom exist and will be presented in part two of this 

chapter. The definition of this crime in the Rome Statute and the ICC case law, despite being 

a purely treaty-based definition, is also influencing the opinion of governments and armed 

actors also in states that are not party to the Statute. However, if the customary character of 

the crime of recruiting children into armed groups or forces can still be the object of 

discussion, it would seem even more difficult to establish that this crime is already part of jus 

cogens. 

 

1.4 THE COMPONENTS OF ICL 

ICL is built of many different components, namely international law, criminal law, 

comparative criminal law and procedure, and international and regional human rights law. 

These components are “bound by their functional relationship in the pursuit of (…) value-

oriented goals”.549 Thus, ICL “takes” from international law the principles of ratione 

materiae and ratione personae, as well as its international enforcement obligations, whereas 

the procedural rights in the international criminal proceedings, or related to penalties and 

treatment of detainees, derive principally from human rights law and national criminal law. 

With regard to the sanctions and their enforcement, these are also subject to international 

human rights norms, at the same time as they are to the national laws of the 

pronouncing/enforcing state. Because the enforcement of penal sanctions, whether 

pronounced by an international or national body, is always effectuated by states, whether and 

how well ICL functions is essentially dependent upon the cooperation of national criminal 

justice systems. Comparative criminal law and procedure are important for ICL with regard to 

the substantive and procedural norms applicable to international proceedings for example 

before the ICC. These norms derive from general principles of law identified in national legal 

                                                
548 Some of the states have enacted legislation, through amendments in military or criminal codes or through 
child protection acts or legislation to implement the Rome Statute.   
549 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p.1. 
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systems. Lastly, the penal aspects of international law include international crimes and 

elements of international criminal responsibility.550 

ICL thus consists of a puzzle of norms from different legal regimes, which sometimes 

overlap and are to some extent complementary. This makes the enforcement of ICL more 

complicated and inhibits this field of law from being fully independent. In fact, a conditio sine 

qua non for the effectiveness of ICL is the mutual interest of states to cooperate to prevent 

international criminality. A limit to this cooperation can be the opposing interest of states to 

protect their national sovereignty. Nevertheless, the growing strength of humanitarian values, 

among many states and, especially, among civil society groups all over the world, has allowed 

for ICL to develop far beyond what was expected after WWII. 

The principal sources of international law, as the, on this point authoritative, article 38:1 of 

the ICJ Statute sets forth, are treaties, customary law, and general principles of law.551 The 

current state of art of the field of ICL is one of very few and incomplete instruments of 

codification. A couple of draft codes of international crimes, elaborated by the International 

Law Commission (ILC) but still not adopted by the UN, and the statutes of international 

courts and tribunals, represent the only codified material. With the exception of the Rome 

Statute of the International Criminal Court (ICC), the statutes of international jurisdictions 

have always been situation-specific, i.e. limited in time and space, rather than general in 

character. The ICTY and ICTR statutes, the statutes of the Special Court for Sierra Leone and 

other special or hybrid courts552 were each relative to a specific experience of war or violence 

that generated a strong need and desire for remedy and justice. They are important in the 

gradual evolution of ICL and for the international justice process, but due to their limited 

scope they serve little purpose in terms of codification; this may be one of the reasons why 

ICL lacks a strong general part of law.  

The evolution of ICL has been far from linear, and until recently the discipline was built 

upon disparate experiences of post-conflict situations, developing, to a large extent, on an ad 

hoc basis according to the necessities of each context. This is not necessarily only a negative 

aspect, but has inevitably resulted in the development of multiple meanings for certain legal 

concepts as each institution has produced their own interpretation of them. Notwithstanding, 
                                                
550 For more on the components of ICL, ibid. chapter 1. 
551 ICJ Statute, Article 38(1): “The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply: a. international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general 
practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the 
provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of rules of law.”  
552  For example the extra-ordinary chambers in the courts of Cambodia and the Special Tribunal for Lebanon. 
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with the establishment of the International Criminal Court, which became operative in 2002, 

the future of ICL is likely to prove far more stable than its past has been.  

The Rome Statute for the ICC represents a novelty in the family of ICL instruments. It is 

not aimed at restoring justice to one single armed conflict, but rather has a permanent and 

potentially global character. An important limit to the Statute is its nature as a treaty, for 

which its jurisdiction may extend only to states party to the treaty. On the other hand, if the 

Rome Statute can reach a sufficiently high number of states parties, the consensus around its 

provisions will be so strong that, together with the developing case law, they may well 

develop into customary law. Surely the adherence of 122 states currently party to the 

Statute553 already justifies the existence and permanent character of the Court. 

 

1.5 COMPLEMENTARITY AND ENFORCING ICL 

Related to the state interest of maintaining a high degree of sovereignty is the enforcement 

system of ICL. Bassiouni identifies two forms of enforcement systems in ICL: a direct and an 

indirect enforcement system.554 The only experience to this date in which the direct 

enforcement system – where the international judicial institution has the power to enforce 

orders and judgments without the intermediary of a state – has been applied, is that of the 

post-WWII military tribunals. Nevertheless, even this experience of direct enforcement can be 

called into question, since opinions diverge among authors regarding the international 

character of the IMTs.555 With the exception of this instance, the prevailing regime has been 

the indirect enforcement system, whereby the enforcement of a judgment is effectuated by a 

state through its national legal system. In order to make this possible, states must incorporate 

their international obligations deriving from ICL into their domestic legal systems and make 

them prosecutable in national courts. 

The Rome Statute does not impose any explicit obligation on its state parties to enact 

legislation in order for their internal legal systems to be in conformity with the Statute, and 

legal scholars have expressed different opinions on the matter. For instance, it has been 

claimed in conformity with the underlying principle of complementarity that states party to 

the Rome Statute are under an implicit obligation to criminalise the acts that fall under ICC 

                                                
553 Côte d’Ivoire was the most recent country to accede to the Rome Statute, on 15 February 2013. See: 
http://www.iccnow.org/?mod=download&doc=4352 last accessed 19 February 2013. 
554 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p.19. 
555 See footnote 500. 
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jurisdiction.556 Indeed, already the Preamble of the Statute sets forth that for the prosecution 

of international crimes to be effective, measures must be taken at the national level and 

international cooperations enhanced; moreover, it is the duty of every state to exercise their 

criminal jurisdiction over those responsible for having committed such crimes.557 Article 86 

of the Statute establishes that states parties shall cooperate fully with the Court, and article 88 

requires states party to the Statute to ensure that there are appropriate procedures available in 

their domestic laws. These provisions certainly seem to indicate that states parties should take 

the appropriate legislative measures if they cannot already fulfil their duty to exercise 

jurisdiction domestically over all the crimes listed in the Statute.  

Moreover, it has been argued that the necessary legislation must exist in order for national 

proceedings to be genuine.558 The ICC has jurisdiction only when states prove unwilling or 

unable to prosecute on their national territory, and the lack of appropriate legislation could be 

seen as both unwillingness and inability.559 When the elements are considered upon which the 

complementarity principle is founded, along with the objective of giving precedence to the 

competent state to prosecute, it is difficult to see how this principle can work effectively if the 

crimes established in the Rome Statute are not punishable in the domestic legal orders. 

Therefore, in order to accommodate this principle and to minimise the need for ICC 

interference, states party to the Statute should feel encouraged to adopt appropriate 

legislation.560 Indeed, one of the main reasons for the principle of complementarity is the 

issue of state sovereignty. Since consent on behalf of the states is needed to grant the 

cooperation with, and the jurisdiction of, the Court, a too strong international criminal court 

would likely attract few states and would risk being close to useless.561 Another reason 

underlying the principle of complementarity is that if national proceedings are allowed to 

prevail, under certain conditions, this prevalence may serve as an “incentive to act 

genuinely”.562 In fact, only when this is not the case, does the ICC have the mandate to step in 

and, from that moment, become the prevalent jurisdiction. Such jurisdiction can take two 

shapes; in the first instance, the ICC has sole active jurisdiction, and the international 

                                                
556 Jo Stigen, The Relationship between the International Criminal Court and National Jurisdictions - The 
Principle of Complementarity, supra 500, p. 319-320. 
557 Rome Statute of the International Criminal Court, Preamble. 
558 Jo Stigen, The Relationship between the International Criminal Court and National Jurisdictions - The 
Principle of Complementarity, supra 500, p. 319. 
559 This is particularly so in states with a dualist legal system, in which direct applicability of the Rome Statute 
cannot be envisaged. 
560  Jo Stigen, The Relationship between the International Criminal Court and National Jurisdictions - The 
Principle of Complementarity, supra 500, p.320. 
561 Ibid., p. 18. 
562 Ibid. 
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prosecutions fill the gap created by the absence of national prosecutions, and in the second it 

has active concurrent jurisdiction and its prosecutions are concomitant with other cases, 

arising from the same situation, that are brought before national courts.563  

Many states have already proceeded to enact legislative changes to align their laws with 

the Rome Statute and to enable the prosecution of international crimes in domestic courts.564 

State practice will, over the years, reveal how states parties perceive this matter: as an 

obligation that is implicit in the Rome Statute or not and, if not, whether the tendency will be 

a harmonisation in the criminal law of states parties nevertheless.565  

If a great number of states develop national legislation to facilitate cooperation with the 

ICC, this could also have some effect upon the bilateral practices of these states.566 In the 

early days of international law, international cooperation was limited to extradition. Through 

developments in IHL and ICL, a state that has jurisdiction to prosecute now also has a duty to 

do so. Other forms of inter-state cooperation in this field of law include the recognition of 

foreign judgments, the transfer of criminal proceedings, and the freezing or seizing of 

assets.567  

A consequence of the indirect enforcement system prevalent in ICL is that this field of law 

barely touches upon the issue of penalties. The choice of the penalty is thus left up to each 

state, in accordance with what is considered to be appropriate for the crime in its own 

domestic system. International courts and tribunals have thus far all delegated the decision 

regarding penalties and standards of sentencing to their respective judges, meaning that the 

judge has been accorded a great deal of discretion. This may indeed raise doubts with regard 

to the principle of legality nulla poena sine lege.568 In the jurisprudence of the ICTY, the 

main principles governing sentencing for international crimes have, according to the appeals 

chamber, been retribution and deterrence, while the gravity of the conduct has been the 

                                                
563 Madeline Morris, “Complementarity and its discontents: States, Victims, and the International Criminal 
Court”, in: Dinah Shelton (Ed.), International Crimes, Peace, and Human Rights, New York: Transnational 
Publishers, 2000, p. 183. 
564 For instance: Argentina, Proyecto de Ley sobre Crímenes de Competencia de la Corte Penal Internacional; 
Australia, International Criminal Court (Consequential Amendments) Act 2002; Burundi, Loi  N°1 / 05 du 22 
Avril 2009 Portant Revision du Code Penal; Germany, Act to introduce the Code of Crimes against International 
Law of 26 June 2002; Nigeria, Rome Statute of the International Criminal Court (Ratification and Jurisdiction) 
Bill 2005; Trinidad and Tobago, The International Criminal Court Act, 2006. The acts are available at: 
http://www.legal-tools.org/en/what-are-the-icc-legal-tools/ last accessed 16 February 2013. 
565 Chapter 6 of this study illustrates how two countries, Colombia and the Democratic Republic of the Congo 
(DRC), have enacted laws to modify and complete the military and criminal codes in accordance with the Rome 
Statute. 
566 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p. 385. 
567 Ibid., p. 379. 
568 According to this general principle, no one shall be punished for an act unless a statute fixes a penalty for 
such behaviour. See: Jerome Hall, “Nulla Poena sine Lege”, in: Yale Law Journal, Vol. 47, 1937, p. 165-193. 
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primary consideration when pronouncing a sentence.569 In the Rome Statute of the ICC, the 

issue of sentencing has been given more attention. A short list of factors to consider when 

pronouncing a sentence has been included in article 76; the following article 77 provides for 

applicable penalties, while article 78 concerns the determination of the sentence, addressing 

mitigating and aggravating factors.570 Furthermore, chapter seven of the ICC Rules of 

Procedure and Evidence also addresses these questions.571  

Lastly, ICL does not address the international responsibility of a state. The recognition of 

state criminal responsibility was contemplated for some time but was finally excluded from 

the scope of this field of law. One reason for this may be the risk that an eventual penal 

sanction against a state could produce negative effects on an innocent civilian population. 

Sanctions against states already exist as a political measure and have been imposed, for 

instance, by the United Nations Security Council (UNSC). They represent a political means 

with which to hold a state responsible for certain acts or omissions. 

 

1.6 ICL AND HUMAN RIGHTS: THE SWORD AND THE SHIELD 

ICL is the product of many elements that are taken from various legal regimes, and is closely 

connected to these last. The relationship between ICL, IHL and human rights law is 

particularly important in this doctoral thesis. In fact, the main categories of international 

crimes that ICL deals with – war crimes, crimes against humanity, and genocide – were 

codified in IHL long ago, and many of the crimes contained in these three categories are also 

part of customary IHL. The definition of genocide is, on the whole, of a customary nature, 

and typical examples of international crimes that are well established in customary IHL 

include acts such as wilful killings, torture, inhumane treatment, and depriving protected 

persons of the right to a fair trial.572 

IHL envisages both state and individual responsibility. Whereas the International Court of 

Justice (ICJ) has jurisdiction over cases that regard wrongful acts committed by states and 

state responsibility, ICL provides the enforcement mechanism for IHL violations committed 

by individuals and has the authority to establish individual criminal responsibility. Previously, 

individuals could be held accountable for their crimes only by the enemy state, in the event of 
                                                
569 M. Cherif  Bassiouni, Introduction to International Criminal Law, supra 498, p. 326. 
570 Rome Statute of the International Criminal Court Article 76, 77 and 78; William A. Schabas, “The Penalty 
Provisions of the ICC Statute”, in Dinah Shelton (Ed.), International Crimes, Peace, and Human Rights, supra 
563, p.105-135.  
571 International Criminal Court, “ICC Rules of Procedure and Evidence”, Rules 145 and 146. 
572 Grave breaches of the Geneva Conventions, which are considered customary in their entirety. See for 
example: Henckaerts and Doswald-Beck, Customary International Humanitarian Law - Volume 1: Rules, supra 
88. 
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capture, or by the home state, in the event that this last considered it to be in its own interests. 

In such cases, domestic military tribunals most often represent the competent body.573 

With regard to human rights law, the situation is similar, although not identical. Human 

rights violations can be dealt with at the international level either by semi-judicial treaty 

bodies, such as the Human Rights Committee, or by regional human rights courts, such as the 

European Court of Human Rights (ECtHR) and its Inter-American counterpart (IACtHR). 

Differently from the ICJ, human rights judicial or semi-judicial bodies take up only those 

complaints that are filed by individuals or legal entities against states and establish their 

eventual responsibility; they do not deal with complaints against other individuals or private 

entities. Through international criminal institutions, ICL can, on the other hand, establish 

individual criminal responsibility over crimes that were “only” considered violations of 

human rights from the outset. This picture is well illustrated by depicting human rights law as 

the shield and ICL as the sword.574 

The objectives of ICL are to fight impunity of those crimes that the international 

community considers to be the most serious, as well as to prevent new international crimes 

from being committed. The belief behind this international criminal law, and behind the long 

struggle for the establishment of a permanent international criminal court, is that by punishing 

war criminals and encouraging states to prosecute those responsible for having committed 

serious crimes in their national judicial systems, universal values like justice, reconciliation 

and, ultimately, peace, will be promoted.  

Human rights law establishes the rights of all human beings alike, but the truth is that the 

enforcement mechanisms of human rights are often weak, and violations are frequent. One of 

the main purposes of imposing criminal sanctions for violations of ILHR and IHL is that 

criminalisation and prosecution are likely to improve compliance with rules and thereby 

reduce the number of victims of such violations. Figure 4 depicts the progression that has 

been illustrated in this doctoral thesis, through which the acts of recruiting and using children 

in armed conflict have gone from being violations (but not grave breaches) of the laws of war, 

to human rights violations, and to finally be defined as international crimes. Each step has 

represented a new dimension that adds to the already existing ones, rather than replacing the 

previous dimension, thus shaping a strong and “multi-level” prohibition of children’s 

involvement in armed conflict. This multi-level prohibition has the advantage of, at least 
                                                
573 If those responsible for the crimes are state officials instead of personnel of the armed forces national criminal 
tribunals can instead represent the competent jurisdiction.  
574 M. Cherif Bassiouni, International Criminal Law: Sources, Subjects and Contents, Brill Publishers, 2008, 
p.34, 157. 
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theoretically, protecting children in all types of situations in which they may be recruited 

and/or used in armed hostilities; the IHL dimension, part of customary international law, 

ensures protection in international and non-international armed conflict; the HR dimension, 

applicable in times of peace and times of war alike, extends and reinforces this protection and 

strengthens the notion of state responsibility for violations (already existing in IHL but 

seldom applied); lastly, the ICL adds to the framework of child protection the designation of 

the acts of recruiting and using children in armed conflict as international crimes – war crimes 

– and permits the establishment of individual criminal responsibility. Due to the imperfect 

overlap between these three fields of law, i.e. they do not all apply at all times or for all states 

in a uniform manner, the fact that all three address the involvement of children in armed 

conflict ensures that at least one of the three is always applicable.  

 

Figure 4: The evolving nature of the acts of recruiting and using children in armed conflict 
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Just as human rights law has managed to create exceptions to the power a state has over its 

population – by recognising that there are certain rights that attach to individuals as such and 

that states simply cannot infringe upon – ICL, too, has created exceptions, by affirming that 

certain responsibilities are incumbent on individuals irrespective of the domestic laws of a 

state.575 

 

 

                                                
575 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p. 58. 
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2. THE CRIMES OF RECRUITING AND USING CHILDREN IN ARMED CONFLICT 

This part of the chapter continues to address international criminal law and looks more 

specifically at how the definition of recruitment and use of children as international crimes 

took shape. 

 

2.1 CHILD RECRUITMENT: A NEW CRIME? 

The crime of enlisting or conscripting children is a recent entry on the list of international 

crimes. To begin, none of the Draft Codes of International Crimes, adopted by the ILC in 

1954 and in 1996, have mentioned the recruitment or use of children in armed conflict. The 

only mention that was made of children in these two instruments was relative to the crime of 

genocide, in relation to which “forcibly transferring children of the group to another group” 

was considered part of this crime.576 The International Military Tribunals had no jurisdiction 

over crimes committed directly against children and nor did the International Criminal 

Tribunals, which statutes contain only a provision identical to that of the Draft Codes relative 

to the crime of genocide.577 Therefore, it would be very difficult to claim that the recruitment 

of children existed as a crime under ICL before the end of the 20th century. The quick 

development of the recruitment and use of children in armed conflict as a war crime, the 

transformation from an idea into an established legal norm, may raise some suspicions from a 

positivist perspective. Nevertheless, after a closer analysis, the classification of such acts as 

war crimes is not difficult to understand.  

Notwithstanding the lack of provisions that criminalise the recruitment or use of children 

in armed conflict in ICL until very recently, the first chapters of this thesis have illustrated 

that such conduct was banned in international law much earlier. Already Geneva Convention 

IV, adopted in 1949,578 contains several provisions on the protection of children. While the 

Geneva Conventions are silent with regard to the involvement of children in armed conflict, 

the Additional Protocols (APs) to these conventions firmly establish the prohibition to recruit 

children under the age of 15 years, in international and internal armed conflicts 

respectively.579 This development still occurred rather late compared with many other 

violations of IHL, and a partial explanation of this may be that the protection of children from 
                                                
576 International Law Commission, “Draft Code of Offences against the Peace and Security of Mankind”, 1954, 
article 2(10)(V); International Law Commission, “Draft Code of Crimes against the Peace and Security of 
Mankind”1996, article 17. 
577 Statute of the International Tribunal for the Former Yugoslavia, article 4(2)(e); Statute of the International 
Tribunal for Rwanda, article 2(2)(e). 
578 Geneva Convention IV relative to the protection of civilian persons in time of war. 
579 “Additional Protocol I”, article 77(2); “Additional Protocol II”, article 4(3)(c). 
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recruitment in armed conflicts was looked upon as the relationship between an individual and 

the armed group or forces he/she is part of, which is an area that IHL does not typically 

regulate.580  

The provisions of the APs relative to the recruitment of children are today considered by 

the majority of states and by many authors to be part of customary IHL.581 But despite the 

proscription of this act, the recruitment of children is not specifically defined as a grave 

breach of the Geneva Conventions or of AP I.582 It may therefore seem problematic to claim 

that the obligation to prosecute or extradite, established by the same instruments, is applicable 

to this prohibited conduct. Indeed, the GCs create an obligation for the High Contracting 

Parties to:  
“undertake to enact any legislation necessary to provide effective penal sanctions for persons 
committing, or ordering to be committed, any of the grave breaches of the present Convention 
(…). Each High Contracting Party shall be under the obligation to (…) bring such persons, 
regardless of their nationality, before its own courts. It may also, (…) hand such persons over 
for trial to another High Contracting Party concerned, provided such High Contracting Party 
has made out a prima facie case.”583  

Nevertheless, the same provision continues:  
“Each High Contracting Party shall take measures necessary for the suppression of all acts 
contrary to the provisions of the present Convention other than the grave breaches defined in 
the following Article.”  

This last part gives reason to hold that although, at the time of adoption of these instruments, 

it was not a strict obligation to prosecute or extradite violations other than the grave breaches, 

it was certainly encouraged to do so. AP I further declares:  
“[T]he provisions of the Conventions relating to the repression of breaches and grave breaches, 
supplemented by this Section, shall apply to the repression of breaches and grave breaches of 
this Protocol.”584  

Nothing in these instruments can impede other acts to be considered and treated as war 

crimes, be they in international or in national law.585 International law has evolved, and 

                                                
580 Otto Triffterer (Ed.), Commentary on the Rome Statute of the International Criminal Court, Second Edition. 
München: Verlag C.H.Beck oHG, 2008, p. 467. 
581 See especially: Henckaerts and Doswald-Beck, Customary International Humanitarian Law - Volume 1: 
Rules, supra 88. This can also be deduced by looking at the declarations by the states party to the OPAC, see: 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-b&chapter=4&lang=en last 
accessed 15 February 2013. 
582 Additional Protocol II does not mention grave breaches, and does not include any obligations to prosecute or 
extradite. Demand for extradition would serve no purpose since AP II only refers to armed conflicts that are not 
of an international character. 
583 Diplomatic  Conference, Geneva, “Convention (IV) relative to the Protection of Civilian Persons in Time of 
War”, 1949, article 146. 
584 “Additional Protocol I”, article 85 - Repression of breaches of this Protocol. 
585 This is further confirmed by Theodor Meron, who states that ”the system of grave breaches cannot alter the 
possibility that other breaches may be considered war crimes under the customary law of war […] the list of 
grave breaches may be expanded through treaty interpretation, and various types of conduct may be treated as 
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continues to do so, over time, and it is not strange if customary international law today looks 

different from the text of the Conventions and Protocols, which were adopted decades ago. 

Moreover, in the domestic laws of a state other acts than those listed as grave breaches of the 

GCs may be considered war crimes. 

In international human rights law, the explicit prohibition of the recruitment of children 

has existed since 1989, with article 38 of the CRC, but it is only with the OPAC that the 

obligation of states to criminalise it has been introduced.586 Again, the late codification of this 

practice as a human rights violation may be, at least partially, explained by the fact that 

human rights law does not traditionally regulate situations specific to armed conflict.587 As 

illustrated in Part I of this study, there are several human rights instruments, as well as 

conventions pertaining to the fields of international labour law and refugee law, that directly 

and indirectly prohibit the recruitment and use of children in armed conflict. Despite the 

rather consistent legal framework on this issue, a clear obligation to criminalise such conduct 

was non-existent for a long time. Indeed, even the OPAC only requires criminalisation with 

regard to the recruitment of children into armed groups other than the state armed forces, 

failing to reach a consensus on the criminalisation of child recruitment by state actors:  
1. Armed groups that are distinct from the armed forces of a State should not, under any 
circumstances, recruit or use in hostilities persons under the age of 18 years.  
2. States Parties shall take all feasible measures to prevent such recruitment and use, including 
the adoption of legal measures necessary to prohibit and criminalize such practices.  
3. The application of the present article under this Protocol shall not affect the legal status of 
any party to an armed conflict.588 

 

2.2 CHILD RECRUITMENT AS A WAR CRIME 

The Rome Statute for the ICC is revolutionary with regard to the crime of recruiting children 

into armed groups or forces. The practices of enlisting, conscripting, and using children in 

armed conflict have been included in the category of war crimes, which is to be found in 

article 8 of the Statute. This is the first time that a Statute for an international jurisdiction has 

included this crime and the first time that the crime has been equalled to other war crimes 

such as wilful killings, torture, and intentional attacks against civilians. As illustrated above, 

AP I defined only grave breaches to be war crimes, of which the recruitment of children was 

                                                                                                                                                   
war crimes.” See: Theodor Meron, “Reflections on the Prosecutions of War Crimes by International Tribunals,” 
supra 361, p.572. 
586 United Nations, OPAC, article 4(2). 
587 Otto Triffterer (Ed.), Commentary on the Rome Statute of the International Criminal Court, supra 580, p. 
467. 
588 United Nations, OPAC, article 4. 
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not part. In the Rome Statute this division between ‘grave breaches’ and ‘other violations’ is 

still reflected, but with the difference that they now all represent war crimes. 

During the negotiations of the Rome Statute Preparatory Committee, as well as during the 

Rome conference in 1998, the majority of the representatives was firmly convinced that the 

recruitment or use of children into armed groups or forces should be a war crime over which 

the ICC should have jurisdiction.589 This does not, however, mean that the formulation of the 

provision was easy and, indeed, negotiations were intense on this issue. 

Four different options were presented at the diplomatic conference in Rome, of which one 

was to exclude the crime of recruiting or using children in armed conflict as a war crime 

altogether. The three other proposals read: 
1) Forcing children under the age of 15 years to take direct part in hostilities. 
2) Recruiting children under the age of 15 years into armed forces or using them to participate 

actively in hostilities.  
3) i) Recruiting children under the age of 15 years into armed forces or groups, or ii) allowing 

them to take part in hostilities.590 

The final version came close to the second option, although some minor modifications were 

made. The first was to substitute the word ‘recruitment’ with the terms ‘conscription’ and 

‘enlistment’. Apparently, the US was concerned with the term ‘recruitment’, since its 

recruitment campaigns sometimes reach young children and insisted that it be changed. 

Nevertheless, it can be argued that this modification was positive in terms of child protection, 

since it has allowed for a clear interpretation of the meaning of these two terms. If only the 

term recruitment had been used, most likely there would have been endless discussions 

regarding what types of recruitment were included, i.e. whether the term covered both 

compulsory and voluntary recruitment. Instead, with the terms ‘conscription’ and 

‘enlistment’, the generally accepted interpretation has been made for which the first indicates 

compulsory recruitment and the latter voluntary recruitment. This was first set forth by the 

Pre-Trial Chamber, which, in the case of The Prosecutor v Thomas Lubanga Dyilo, clarified 

that conscription and enlistment referred to two types of recruitment, of which the first is 

forced and the second voluntary.591 The same was later emphasised by the UN Special 

Representative of the Secretary-General on Children and Armed Conflict in an amicus curiae 

                                                
589 Otto Triffterer (Ed.), Commentary on the Rome Statute of the International Criminal Court, supra 580, p. 
468. 
590 Ibid. 
591 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v. Thomas Lubanga Dyilo, Décision sur la 
confirmation des charges, 29 January 2007, para. 246. 
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to the ICC in the case of The Prosecutor v Thomas Lubanga Dyilo,592 and this interpretation 

has not been contested.593 The International Committee of the Red Cross has also adopted a 

similar position, maintaining that recruitment implies compulsory and voluntary forms, and 

that ‘enlistment’ refers to voluntary recruitment.594 The other modification that was made to 

option two during the Rome diplomatic conference, upon demand of some of the Arab states, 

was to insert the term ‘national’ before ‘armed forces’ in the part of the article that refers to 

international armed conflict.595 

Through the Rome Statute, the Court has jurisdiction over the crime of recruiting children 

both by state armed forces and by other armed groups, committed in both international and 

internal armed conflicts. Article 8 of the Rome Statute sets forth the following: 
1.The Court shall have jurisdiction in respect of war crimes in particular when committed as 
part of a plan or policy or as part of a large-scale commission of such crimes.  
2.For the purpose of this Statute, "war crimes" means:  
(b) Other serious violations of the laws and customs applicable in international armed conflict, 
within the established framework of international law, namely, any of the following acts: 
(xxvi) Conscripting or enlisting children under the age of fifteen years into the national armed 
forces or using them to participate actively in hostilities.  
[…] 
(e) Other serious violations of the laws and customs applicable in armed conflicts not of an 
international character, within the established framework of international law, namely, any of 
the following acts:  
(vii) Conscripting or enlisting children under the age of fifteen years into armed forces or 
groups or using them to participate actively in hostilities;  

With this provision, to recruit children under the age of 15, independent of the role they may 

subsequently play in the armed group/forces, constitutes an international crime. This means 

that regardless of whether these children have "actively" participated in hostilities or not, the 

fact of having recruited them in the first place already constitutes a crime over which the ICC 

has jurisdiction. The Elements of Crimes do not add much to the articles on child recruitment, 

apart from establishing that the perpetrator “knew or should have know that the person or 

persons were under the age of 15 years” and that the perpetrator “was aware of the factual 

circumstances that established the existence of an armed conflict”. 

                                                
592 Radhika Coomaraswamy, “Amicus Curiae - Situation in the DRC in the Case of the Prosecutor v Thomas 
Lubanga Dyilo,” 2008. Submitted in application of Rule 103 of the Rules of Procedure and Evidence.  
Document ICC-01/04-01/06-1229-AnxA. 
593 Some critical remarks concerning the definition of conscription and enlistment are included in Chapter 5 of 
this study. 
594 International Committee of the Red Cross, “Optional Protocol to the Convention on the Rights of the Child 
concerning involvement of children in armed conflicts: Position of the International Committee of the Red 
Cross,” supra 131, p.120. 
595 Redress, “Victims, Perpetrators or Heroes? Child Soldiers before the International Criminal Court”, The 
Redress Trust, 2006, p.30. 
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It has been suggested that the Rome Statute did not invent new law with regard to this 

provision.596 Nevertheless, although the prohibition of the recruitment of children was well 

established in customary law, this violation of IHL had not to date been defined as a war 

crime by any international treaty and therefore, as mentioned in part one of this Chapter, it 

seems doubtful that it was part of customary law as a war crime at the time of the adoption of 

the Rome Statute. War crimes represent the oldest category of international crimes, and some 

war crimes have been defined as such for centuries. It would seem strange if one international 

treaty, even if it is the statute of the only permanent international criminal court, could create 

custom without at least almost all states ratifying it. With time, as the ICC case law develops 

and more and more states ratify or accede to the Rome Statute and adapt their domestic laws 

in accordance with it, custom may very well develop to include the crime of recruiting 

children into armed groups or forces in the category of war crimes. 

The Rome Statute currently counts 122 state parties and, after ten years of activity, the 

recruitment and use of children in armed conflict are the first crimes under the Rome Statute 

to have reached the end of the trial phase.597 

 

2.3 CHILD RECRUITMENT: AN INTERNATIONAL AND A DOMESTIC CRIME 

Unlike the OPAC, which sets the minimum age for recruitment of children at 18 (leaving the 

possibility for state armed forces to allow voluntary recruitment for children from the age of 

16),598 the Rome Statute declares that only the recruitment of children under the age of 15 

constitutes a crime.599 However, some negotiating states were not satisfied with any of the 

four proposals presented at the diplomatic conference in Rome600 and suggested that the 

minimum age of 18 years be set for the war crimes of the recruitment and use of children in 

armed conflict. This proved impossible to negotiate since the majority of the representatives 

doubted the customary character of such a rule.601  

                                                
596 Matthew Happold, “Child Recruitment as a Crime under the Rome Statute of the International Criminal 
Court,” in: José Doria, Hans-Peter Gasser, and M. Cherif Bassiouni (Eds.), The Legal Regime of the 
International Criminal Court: Essays in Memory of Igor Blischenko, Leiden: Brill, p.579-607. 
597 The Trial Judgment in the case of the Prosecutor v. Thomas Lubanga Dyilo was handed down by the Trial 
Chamber on 14 March 2012. The judgment is analysed in Chapter 5 of this study. 
598 United Nations, “OPAC”, articles 1-4. It is noteworthy that the Committee of the Rights of the Child has 
interpreted article 3(1) as requiring that the limit for the minimum age of voluntary recruitment be raised with at 
least one year, thus setting the minimum age at 16. 
599 International Criminal Court, Rome Statute of the International Criminal Court, article 8(2)(b)(xxvi) and 
(e)(vii). 
600 The proposals were presented on p.151. 
601 In fact even the ICRC, which is positive to a raise in the minimum age of the recruitment of children to the 
age of 18, took the position that war crimes should include recruitment and use of children under the age of 15. 
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Today, international legal instruments illustrate a clear tendency to raise the age limit for 

the recruitment of children in international human rights law, but this is not (yet) the case in 

ICL. The OPAC raises the minimum age for certain types of recruitment to 18 years, the ILO 

Convention 182 on the worst forms of child labour prohibits voluntary recruitment of persons 

under the age of 18, and the African Charter of the rights of the child goes even further, 

prohibiting any form of recruitment of persons under the age of 18. Nevertheless, these 

instruments were all adopted after the Rome Statute.602  

The criminalisation of the recruitment and use of children in armed conflict, set forth by 

these international treaties, also implies an obligation to criminalise such practices in the 

domestic law of states parties.603 Therefore, two distinct sets of crimes can be said to exist: 

firstly, the international crimes (war crimes under the Rome Statute) of recruiting children 

under the age of 15 years or using them for active participation in hostilities, whether it be in 

armed forces or armed groups, and whether it be in international or non-international armed 

conflicts. When incorporated into national laws, or when a state adopts a law for the 

implementation of the Rome Statue in the national legal order, these (international) crimes 

can be prosecuted by domestic courts. Secondly, the “regular” or domestic crimes of 

recruiting or using, under any circumstances, children under the age of 18 years into armed 

groups, as required by the OPAC for the states party to this instrument.604 The two are not 

mutually exclusive and together they increase the protection of the child.  

Indeed, the obligation to criminalise the recruitment and use of children under the OPAC is 

limited to such acts carried out by armed groups other than the state armed forces.605 The 

Rome Statute, on the other hand, makes it a war crime to recruit children both into state 

armed forces and into other armed groups. The obligation to criminalise child recruitment 

under the OPAC, however, includes some forms of recruitment of children up to the age of 

18, whereas that of the Rome Statute is limited to the recruitment of children under the age of 

15. If incorporated properly into domestic law, the two instruments can complement each 

other and effectively increase the protection of children from involvement in armed conflict. 

Although discussions regarding the minimum age of child recruitment had been ongoing in 

various international forums for many years, in 1998, at the time of the adoption of the Rome 
                                                
602 More details about these instruments can be found in Part I of the thesis. 
603 The Rome Statute does not impose such an obligation directly, but for a state party to fulfill its legal 
obligations under the Rome Statute, its domestic legislation should be aligned with the provisions of the Statute. 
See section 1.5 of this chapter. 
604 The text of the OPAC only imposes the obligation to criminalise recruitment and use of children by armed 
groups other than the armed forces of the state. Nevertheless, the states are under the obligation to refrain from 
any forced or compulsory recruitment of children under the age of 18.  
605 OPAC, article 4(2). 
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Statute, there still was no binding international legal instrument that set the age limit for child 

recruitment at 18. Therefore, the Rome Statute does not protect children between the age of 

15 and 18 years from recruitment, although many of the children involved in armed conflicts 

around the world fall precisely into that age group.  

On the other hand, as further explained in section 2.7 of this chapter, children under 18 are 

protected from any eventual prosecution by the court. In fact, aside from just establishing that 

the recruitment of children is a war crime, the Rome Statute also sets forth that the ICC shall 

not have jurisdiction over any individual who is younger than 18 years of age at the time that 

the crime is committed.606 This, it can be argued, is a clear sign that the majority of the states 

were of the opinion that children who have been recruited and used in hostilities cannot be 

responsible for international crimes, and that those children are victims rather than criminals. 

Nothing prevents states from holding persons under the age of 18 accountable for crimes 

committed in their domestic courts, in the event that their laws on the age of criminal 

responsibility permit this. Nevertheless, UNICEF and other organisations specialising on the 

rights of the child strongly recommend alternative forms of restorative justice, such as 

rehabilitation and reintegration programmes where the child can receive appropriate 

psychological support in order to break the cycle of violence that they have been drawn 

into.607 The Rome Statute may serve as a signal to states that set a low age of criminal 

responsibility, and encourage these states to substitute pure criminal proceedings with other 

mechanisms for young offenders. At the very least, all children that have criminal charges 

brought against them should be guaranteed protection and respect of the rules relative to 

juvenile justice. 

 

2.4 THE LIMITS TO THE INTERNATIONAL CRIME OF CHILD RECRUITMENT 

As has been illustrated in Part I of this study, the limits to the recruitment of children as 

established by ICL, IHL, and human rights law are different. In fact, where the age limit is set 

at 15 years in IHL, human rights law sets the limit to 18 years for recruitment into armed 

groups, compulsory recruitment into the armed forces, and direct participation in hostilities, 

and 16 years for voluntary recruitment into the armed forces.608 This is not reflected in the 

Rome Statute, wherein only the recruitment of children under the age of 15 and within a 

                                                
606 Rome Statute of the International Criminal Court, article 26. 
607 More on this topic in Chapter 3 of this study.  
608 At least for states party to the OPAC. 
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context of armed conflict is defined a war crime.609 The fact that ICL, in this regard, follows 

IHL rather than HR law does not signify that one is hierarchically higher standing than the 

other. There can be two explanations for why the definition of the war crime of recruiting or 

using children in armed conflict is limited to children under the age of 15 years: the first is 

that customary international law, at the time of the adoption of the Rome Statute, had not 

developed beyond establishing a 15-year limit for recruitment. The second hypothetical 

explanation is that the negotiating states, independent of customary law, simply could not 

reach a consensus on a higher age limit. Indeed, as mentioned, although negotiations were 

ongoing, the OPAC had not yet been adopted at that time and nor had any other instrument 

setting a higher age for child recruitment, such as the ILO C182.  

The ICC Elements of Crimes, which are intended to assist the Court in interpreting articles 

six to eight of the Statute, specify that such conduct is criminalised only if the perpetrator 

“knew or should have known” that the person or persons conscripted, enlisted, or used to 

participate actively in hostilities were under 15 years of age.610 This was not appreciated by 

some of the states during the Rome diplomatic conference. They wanted, instead, that this 

crime be one characterised by strict liability, which did not require a mental element.611 The 

formulation that was adopted in the Elements of Crimes can be seen as a compromise, 

inasmuch as it includes both the element of knowledge and that of assumed knowledge.612 

Indeed, for many other crimes, not relative to children, the mental element of knowledge is 

absolute. 

Furthermore, what has been called a “non threshold-threshold”613 to be used in the 

evaluation of whether an act ought to count as a war crime exists in the Rome Statute and 

might be interpreted as a limitation: “The Court shall have jurisdiction in respect of war 

crimes in particular when committed as part of a plan or policy or as part of a large-scale 

commission of such crimes”614. The terminology used, especially the words ‘in particular’, 

leaves much discretion to the Court, and therefore does not necessarily imply the presence of 

a true threshold. It should be noted however that this provision in no way limits the definition 

                                                
609 Ibid., article 8(2)(b)(xxvi) and (e)(vii). 
610 International Criminal Court, “ICC Elements of Crimes” Doc. ICC-ASP/1/3, Article 8 (2) (b) (xxvi), Element 
3; Article 8 (2) (e) (vii), Element 3. 
611 Knut Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: 
Sources and Commentary, Cambridge University Press, 2002, p. 375. 
612 Happold, “Child Recruitment as a Crime under the Rome Statute of the International Criminal Court,” supra 
596, p.18. 
613 See for example: William A. Schabas, Introduction to the International Criminal Court, supra 533, p.56. 
614 International Criminal Court, Rome Statute of the International Criminal Court, article 8(1). 
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of war crimes established in the Statute but only, if anything, the reach of the Court’s 

jurisdiction. 

Finally, what is perhaps the most serious limit to the war crime definition of child 

recruitment is that it does not take into account the many violations that take place before and 

between armed conflicts. Many children are recruited in times of peace and are prepared by 

their recruiters or commanders to participate in armed violence that would “only” classify as: 

“internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or 

other acts of a similar nature”.615 In these cases, if the situation escalates into an internal 

armed conflict at a later moment, those who are responsible for recruiting and using children 

in armed conflict may still be prosecuted for using children to participate actively in 

hostilities, but perhaps not for their recruitment. If the Rome Statute does not cover the 

recruitment-phase, as would be the case in the situations described above, and the children 

involved are used for activities that do not amount to active participation in hostilities (but for 

“other” purposes) certain perpetrators may walk.  

It has been suggested that the Rome Statute does not require any nexus to armed conflict 

for the war crime of child recruitment.616 According to this idea, the crime of child 

recruitment would represent the only war crime not to depend on such a nexus: “since 

conscripting and enlisting in armed forces generally occurs without any link to an armed 

conflict, [this] war crime […] also criminalizes conduct during peace time”.617 Moreover, it 

has been argued that other legal instruments prohibiting the recruitment and use of children in 

armed conflict do not require such practices to occur during an armed conflict.618 

Nevertheless, as has been amply discussed in this study, these other legal instruments, which 

pertain mainly to branches of international law that are not concerned with individual criminal 

responsibility, do not as such criminalise the conduct, they merely prohibit it or, at best, 

require states parties to criminalise it. Despite the appeal that one may find in the idea of a 

war crime of child recruitment that does not require a nexus to armed conflict, this is not 

confirmed by the ICC Elements of Crimes, which clearly specify that: “The conduct took 

place in the context of and was associated with an international armed conflict.” and: ”The  

conduct  took  place  in  the context of and was associated with an armed conflict not of an 

                                                
615 Ibid., article 8(2)(d) and (f). 
616 Michael Cottier, “Participation of children in hostilities”, in: Otto Triffterer (Ed.), Commentary to the Rome 
Statute, supra 580, p.470 and 474-475. 
617 Ibid. p.470, para.228. 
618 Ibid. p.474, para.233. 
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international character.”619 Certainly, permitting child recruitment in times of peace does not 

seem compatible with the rules relative to children’s rights and child protection. However, 

while such practices are prohibited under international treaty and customary law, they do not, 

for the time being, constitute war crimes under the Rome Statute. 

A similar issue arises with regard to international armed conflicts, during which it is only a 

war crime to enlist or conscript children into “national armed forces” and to use children to 

participate actively in hostilities. Reading the specific Rome Statute article by the letter, it 

would seem that armed groups other than the armed forces of a state, when participating in an 

armed conflict of international character, can only be held responsible by the ICC for using 

children in hostilities, but not for recruiting them. This does not make much sense, since the 

recruitment is prohibited for armed groups other than the armed forces of a state if the armed 

conflict is of a non-international character. The formulation of the relevant provisions in the 

Rome Statute, articles 8(2)(b)(xxvi) and (e)(vii) may thus have left space for loopholes in the 

accountability mechanism of the ICC, unless the Court chooses to interpret the terms broadly. 

Indeed, in the case of The Prosecutor v Thomas Lubanga Dyilo, the ICC Trial Chamber 

adopted an ample view of the term ‘national armed forces’, perhaps partially resolving this 

issue.620 The problem of recruitment in times of peace may result more difficult to resolve 

through interpretation, since the Rome Statute and ICC Elements of Crimes are rather clear on 

excluding those situations of violence that do not amount to an armed conflict. A revision of 

the Statute and a modification that allows such recruitment carried out in times of peace to to 

be taken into account would be the best solution to this issue but, for the time being, that 

seems unlikely to happen. 

2.5 CHILD RECRUITMENT AS A FORM OF SLAVERY: A CRIME AGAINST HUMANITY 

One way around the problem of the required nexus to armed conflict in order for child 

recruitment to be a crime under international law would be to look at it as a crime against 

humanity. Although there is no practical experience, in terms of case law, to support this idea, 

it does not seem so far-fetched that this could not be considered. Part I of this thesis has 

illustrated how the recruitment and use of children in armed conflict are defined, under 

international labour law, as one of the worst forms of child labour and as a practice amounting 

to slavery or slave-like practices. 

                                                
619 International Criminal Court, “ICC Elements of Crimes”, supra 610, Article 8 (2) (b) (xxvi), Element 4; 
Article 8 (2) (e) (vii), Element 4. 
620 Infra Chapter 6, on the discussion of legal issues in the Lubanga case. 
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The 1926 Slave Convention provides the first international definition of slavery, and also 

sets forth that the slave trade includes all acts involved in the “capture, acquisition or 

disposal of a person with intent to reduce him to slavery”.621 Moreover, definitions of slavery 

have since long included trafficking of children and child labour as forms of slavery. For 

instance, it is noteworthy that article 1(d) of the Supplementary Convention on the Abolition 

of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery includes in the 

definition of slavery “[a]ny institution or practice whereby a child or young person under the 

age of 18 years, is delivered by either or both of his natural parents or by his guardian to 

another person, whether for reward or not, with a view to the exploitation of the child or 

young person or of his labour”.622 Moreover, the “Whitaker Report on Slavery”, adopted by 

the Special Rapporteur of the Sub-Commission on Prevention of Discrimination and 

Protection of Minorities in 1984, includes in its definition of slavery and slave-like practices 

the exploitation of child labour and child trafficking.623  

Every general international human rights instrument proclaims the right of all persons to be 

free from slavery and slave like practices.624 Moreover, slavery, slave-related practices, and 

forced labour are well-established violations of international law and constitute international 

crimes.625 The fact that child labour, of which the recruitment and use of children in armed 

conflict are clear examples, is considered a well-established form of slavery or slave-like 

practices makes it possible to address such practices under the label of this international 

crime.  

While war crimes under the Rome Statute are “limited” only by the abovementioned “non 

threshold-threshold”,626 acts amounting to crimes against humanity have a considerable 

threshold to surmount. In order to constitute crimes against humanity, acts must be committed 

as part of a widespread or systematic attack directed against any civilian population, with 

knowledge of the attack.627 Although not always a very widespread practice, there are many 

examples of countries in which thousands, or even tens of thousands, of children have been 
                                                
621 Slavery Convention, supra 520, article 1(2).  
622 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery, supra 294, article 1(d). 
623 UN Commission on Human Rights, Report of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities on its 35th session: updating of the report on slavery, 4 March 
1983, E/CN.4/RES/1983/25. 
624 The Universal Declaration of Human Rights (art. 4), the International Covenant on Civil and Political Rights 
(art. 8), the European Convention on Human Rights (art. 4), the American Convention on Human Rights (art. 6) 
and the African Charter on Human and Peoples' Rights (art. 5). 
625 M. Cherif Bassiouni, “The Crimes of Slavery and the Slave Trade”, in M. Cherif Bassiouni, International 
Criminal Law Vol. 1: Crimes, 1986, p. 325. 
626 Mentioned on p.159. 
627 Rome Statute of the International Criminal Court, Article 7(1). 
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recruited.628 Recruitment often occurs in (relative) peacetime,629 in connection to the 

preparation of a mutiny or a rebellion,630 as well as during a full-fledged armed conflict. 

Furthermore, child recruitment is often effectuated in a systematic way, consisting of, as the 

General Introduction to this thesis has illustrated, cruel initiation rituals and severe methods to 

bend the newly recruited children to the will of the recruiters. 

Too often, contemporary forms of slavery have been disguised by quasi-legitimate labour 

practices, where those responsible try to argue that the affected persons have consented 

willingly to their terms and conditions and are free to leave at any time. “These supposed 

elements of free choice, consent, and freedom to leave technically negate the applicability of 

international instruments on the subject.”631 As time passes and new practices emerge, the 

definition of slavery and slave-like practices must evolve to respond to such new realities as 

well. At the same time, a definition of contemporary slavery that is too inclusive may 

arguably dilute the notion and render it useless.632 It has been suggested that the inclusion of 

“unfree” forms of child labour in the definition of slavery has allowed for an ambiguity in the 

interpretation of which practices constitute slavery, and that the notion of “exploitation” could 

be used in an excessive manner to include practices such as apprenticeships.633 Nevertheless, 

the risk for this may seem slightly exaggerated and is easily avoided by the introduction of 

other criteria, such as the lack of free will of the victim, the absolute control of another person 

over the victim, and the intimidation and use/threat of force against the victim. Furthermore, 

compared to the detrimental effect that it could have on the victims if illegal child labour were 

not included in the definition of slavery or slave-like practices, there seems little doubt that 

this practice has its place within the slavery-definition. This is, indeed, solidly confirmed in 

international instruments pertaining to international labour law and the prohibition of slavery. 

A last observation relative to child recruitment as a form of slavery concerns the 

terminology used to define the crime of slavery. Indeed, depending on the legal instrument, 

the terminology varies. Thus, the Rome Statute establishes that the ICC shall have jurisdiction 

                                                
628 This was the case in Sierra Leone and still is in Colombia, the DRC, and within the Lord’s Resistance Army, 
which has been active mainly in Uganda but lately also in South Sudan, the DRC, and the Central African 
Republic. It has also been the case in countries such as Sri Lanka (until 2009) and Myanmar. 
629 Here, peacetime does not refer to the absence of violence, but only to a situation in which the violence, which 
may be sporadic, does not amount to the definition of an armed conflict. 
630 A recent example of this is the mutiny against the armed forces in the DRC, led by Bosco Ntaganda – wanted 
by the ICC since 2006.  
631 M. Cherif Bassiouni, “Enslavement as an international crime”, supra 519, p.458. 
632 Kevin Bales and Peter T. Robins, “No One Shall Be Held in Slavery or Servitude: A Critical Analysis of 
International Slavery Agreements and Concepts of Slavery”, in: Human Rights Review, January-March 2001, 
p.18-45, see p.20.  
633 Ibid. p.25. 
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over the crime against humanity of “enslavement”,634 and explains that enslavement 

comprises “the exercise of any or all of the powers attaching to the right of ownership over a 

person and includes the exercise of such power in the course of trafficking in persons, in 

particular women and children”.635 This definition, however, is almost identical to the first 

international definition of slavery, contained in the 1926 Slavery Convention.636 The only 

difference is that, under the Rome Statute, the crime of enslavement includes trafficking of 

persons. This may, however, reflect the evolution of the crime of slavery over time rather than 

mark a difference between the terms ‘slavery’ and ‘enslavement’. Indeed, in the literature, 

slavery and enslavement are often used interchangeably, although a tendency can be seen to 

use “slavery” more in human rights law and international labour law, while “enslavement 

seems to be more frequent in ICL language. Yet another difference that can be identified is 

that slavery is often, in human rights language, referred to as the practice as such, whereas 

“enslavement” is employed when indicating the act of being enslaved/enslaving someone.637 

Indeed, these two terms have been explained as a state (slavery) and a process/act 

(enslavement); thus, the state of slavery would represent the condition of being a slave, while 

the process or act of enslavement would concern the way in which someone is enslaved, and 

becomes a slave.638 This could arguably also explain why the term “enslavement” was chosen 

in the Rome Statute; because it is the act of enslaving someone or keeping someone enslaved 

(i.e. the act) that gives rise to individual criminal responsibility. However, in this regard, it is 

noteworthy that the drafters of the Rome Statute chose to define enslavement for sexual 

purposes as “sexual slavery”. 

 

2.6 THE SPECIAL COURT FOR SIERRA LEONE’S DEFINITION OF THE CRIME OF CHILD RECRUITMENT 

Although the Special Court for Sierra Leone (SCSL) is, as the name reveals, a court with 

jurisdiction over one specific situation only, namely the civil war in Sierra Leone and the 

crimes committed during this conflict, its value for the development of ICL is still significant. 

The SCSL represents one of the two only international judicial bodies with jurisdiction over 

the crime of recruiting children into armed conflict, wherein the crime takes a different shape 

than in the Rome Statute, but is still highly inspired by the latter. The civil war in Sierra 
                                                
634 Rome Statute of the International Criminal Court, article 7(1)(c). 
635 Ibid. article 7(2)(c). 
636 Indeed, article 1(1) of the Slavery Convention sets forth that slavery is “the status or condition of a person 
over whom any or all of the powers attaching to the right of ownership are exercised”.  
637 As used, for instance, in article 6 of the Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery, supra 294. 
638 Kevin Bales and Peter T. Robins, “No One Shall Be Held in Slavery or Servitude: A Critical Analysis of 
International Slavery Agreements and Concepts of Slavery”, supra 632, see fn19. 
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Leone involved an unprecedented number of children, and it is estimated that, at any given 

time during the war, tens of thousands of children were fighting. Nevertheless, it is doubtful 

whether the statute of the court would have looked the same and whether the prosecutions for 

the crimes against children would have received as much attention had the Rome Statute not 

been adopted 2 years before that of the SCSL. 

Articles two to five of the SCSL statute establish the crimes that fall under the jurisdiction 

of the court. These are: crimes against humanity; violations of article 3 common to the 

Geneva Conventions and of AP II; other serious violations under IHL; certain crimes under 

the law of Sierra Leone.639 The crimes of recruiting and using children in armed conflict could 

have been listed under the AP II violations, where these practices are explicitly prohibited. 

Instead, the statute contains a list of AP II violations in which these two acts do not appear. 

The list does not seem to be exhaustive, because it is stated that “these violations shall 

include: (…)”.640 Nevertheless, it may have been difficult for the prosecutor to claim 

jurisdiction over the crime of recruiting or using children in armed conflict on such a vague 

basis.  

The crimes of child recruitment and the use of children in armed conflict were spelled out 

and inserted into article four of the SCSL statute, entitled “other serious violations of IHL”.641 

This formulation is interesting for several reasons: firstly, the acts of recruiting or using 

children in armed conflict had never been entitled grave violations in any IHL instrument up 

until this point, whereas here, the similar aggravating term ‘serious’ is employed. At the same 

time, these acts had already been defined war crimes by the Rome Statute, which was adopted 

two years earlier. There are two possible explanations as to why the SCSL statute did not 

define these acts war crimes; firstly, it may have been because the SCSL did not have 

jurisdiction over war crimes as a specific group of crimes. This is supported by the fact that 

there is no such sub-title in the statute. The second explanation may be because it was not 

certain that the acts of recruiting children in armed conflict were actually part of customary 

international law at the time (and in particular not at the time of the commencement of the 

temporal jurisdiction of the SCSL, which was granted from 1996). This, second hypothesis is 

supported by a report by the UN Secretary General, which stated that, although the 

prohibition of child recruitment had reached customary status, it was not clear whether it was 

                                                
639 United Nations and Government of Sierra Leone, Statute of the Special Court for Sierra Leone, 2000. 
640 Ibid. article 3. 
641 Ibid. article 4(c). 
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also recognised by custom as a war crime entailing individual criminal responsibility.642 

Instead, not only did the final version of the SCSL statute establish jurisdiction over these 

crimes, but it also listed them under the ‘chapeau’ of article four: “other serious violations of 

IHL”. No legal basis is given for the crimes listed in article four, which seems to indicate that 

the drafters considered these crimes to be part of customary international law. Article four 

reads as follows: 
The Special Court shall have the power to prosecute persons who committed the following 
serious violations of international humanitarian law:  
(a) Intentionally directing attacks against the civilian population as such or against individual 
civilians not taking direct part in hostilities;   
(b) Intentionally directing attacks against personnel, installations, material, units or vehicles 
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter 
of the United Nations, as long as they are entitled to the protection given to civilians or civilian 
objects under the international law of armed conflict;  
(c) Conscripting or enlisting children under the age of 15 years into armed forces or groups or 
using them to participate actively in hostilities.  

The crimes listed in 4(a) are clearly established in customary law and are part of the virtually 

universally ratified Geneva Conventions.643 The doubts thus remain with regard to article 4(b) 

and (c), which acts were also considered to be part of customary international law, but where 

the recognition of individual criminal responsibility was still uncertain. 

Arguably, although the customary obligation to criminalise child recruitment could be 

doubted at the time when the SCSL was instituted, this does not necessarily mean that the 

possibility of doing so was excluded. Indeed, as illustrated in the beginning of this chapter, 

article 146 of GC IV already established in 1949 that states parties must take the necessary 

measures against all acts contrary to the Convention and not only against grave breaches. This 

is repeated in AP I, which sets forth that states parties shall “repress grave breaches, and take 

measures necessary to suppress all other breaches”.644 These provisions are only relative to 

international armed conflicts, but at least it shows that the possibility to prosecute those 

responsible for having committed the acts of recruiting and using children in armed conflict 

could have existed already in 1977, even if such acts were not classified as grave breaches. 

Moreover, with the significant contribution to the development of ICL by the ad hoc 

tribunals, it became possible for the first time to establish individual criminal responsibility 

for violations committed in internal armed conflicts, and this regardless of the fact that no 

                                                
642 United Nations Secretary General, “Report of the Secretary-General on the establishment of a Special Court 
for Sierra Leone”, supra 545. 
643 The Geneva Conventions have 194 state parties. 
644 Additional Protocol I, article 86. 
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‘grave breaches’ exist in AP II.645 In sum, for the reasons explained above; i.e. the fact that 

the acts of recruiting and using children under the age of 15 in non-international armed 

conflict were already explicitly forbidden by AP II and included among the “fundamental 

guarantees” of this instrument, which served as the basis for several of the other crimes 

inserted in the SCSL; the fact that the ICTR had already established a clear precedent of 

individual criminal responsibility for violations of AP II; and the dubious nature of the crimes 

inserted under article 4 of the SCSL statute, which seems to imply (but does not state clearly) 

that such crimes are to be found in customary international law, it may arguably have been 

better to include the crime of child recruitment under article three of the SCSL Statute, 

relative to violations of AP II.  

 

2.7 THE EXCLUSION OF THE INTERNATIONAL CRIMINAL RESPONSIBILITY OF CHILDREN 

The Statute for the SCSL sets forth that the special court shall have jurisdiction over persons 

from the age of 15 years. Nevertheless, the Chief Prosecutor, David Crane, declared at the 

start of the special court’s work that he would not consider anyone under the age of 18 for 

prosecution,646 thus choosing the same approach as that of the ICC. Indeed, during 

negotiations of the Rome Statute, the possibility to include a specific clause on juvenile 

offenders in the Rome Statute was discussed for some time. Many delegations at the United 

Nations Conference of Plenipotentiaries on the Establishment of an ICC requested a specific 

provision on this matter, and several different proposals were made. It was suggested by some 

that criminal responsibility should be set at the age of 13, while others suggested the age of 

16. Yet another proposal suggested that the Court be left full discretion in the matter.647 In the 

end, the version agreed upon was, instead, the one that entirely excluded minors from the 

jurisdiction of the Court, and the provision inserted in the Rome Statute today reads: ”The 

Court shall have no jurisdiction over any person who was under the age of 18 at the time of 

the alleged commission of a crime”.648 

The provision in the SCSL Statute on the minimum age of 15 years for prosecution, 

combined with article one of the statute, which establishes the special court’s competence 

over persons carrying the greatest responsibility for the serious violations committed, makes 
                                                
645 For instance, the ICTR prosecuted individuals for the international crimes of rape and sexual violence: acts 
that had not been defined as grave breaches by the GCs or AP I. See for instance: Alex Obote-Odora, “Rape and 
Sexual Violence in International Law: ICTR Contribution, in: New England Journal of International and 
Comparative Law, Vol.12, 2005, p. 135-159, at p.156. 
646 See for instance William A. Schabas, “A Synergistic Relationship: The Sierra Leone Truth and 
Reconciliation Commission and the Special Court for Sierra Leone”, supra 455, p.23. 
647 William A. Schabas, “The Penalty Provisions of the ICC Statute”, supra 570, p. 131-132. 
648 International Criminal Court, Rome Statute of the International Criminal Court, Article 26. 
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little or no sense the moment that it is highly unlikely that children between the age of 15 and 

18 years would carry such levels of responsibility. Moreover, the United Nations supported 

the view that the Truth and Reconciliation Commission, which focused on restorative rather 

than punitive justice, would be better placed to address child offenders.649 Indeed, holding a 

child responsible for (international) crimes that he/she is likely to have been forced to commit 

creates the risk that the child will be subject to double victimisation. In such situations, not 

only has the child been the victim of the initial crime of enlistment or conscription into an 

armed group or the armed forces of a state and been used to commit atrocities, but he/she is 

then held criminally responsible for carrying out orders, even if he/she has been coerced into 

doing so.  

It comes as no surprise that the military structure represents, as such, a hostile environment 

to most children. Already the context in itself can therefore be sufficient to instil a sense of 

fear in a recruited child’s mind. Furthermore, although it is not always the case, drugs, 

physical and sexual abuse, and other forms of coercive and punitive measures are frequently 

employed to ensure that the children are obedient. Many armed groups have also become 

infamous for their cruel initiation rituals, during which newly recruited persons are forced to 

commit atrocious acts, often including killing and raping. Moreover, in certain armed groups 

such as the FARC in Colombia, children are taught the “laws of war” of the group,650 which 

do not always correspond to proper IHL. As seen in numerous studies by UNICEF, Save the 

Children, and other prominent organisations for the rights of the child, as well as through the 

direct experiences of various rehabilitation and reintegration programmes for children that 

have been involved in armed hostilities, most of those children have suffered deep traumas 

and often manifest serious symptoms of post-traumatic stress disorder from which it is hard to 

fully recover.  

The fact that the Rome Statute limits the jurisdiction of the ICC to individuals who were at 

least 18 years of age at the time of the alleged commission of the crime also fits well with 

article one of the Rome Statute, which sets forth that the ICC “shall have the power to 

exercise its jurisdiction over persons for the most serious crimes of international concern”.651 

The Statute for the Special Court for Sierra Leone is even more explicit in this sense, 

specifying that the Special Court shall have jurisdiction only over those carrying the greatest 

responsibility for the most serious crimes. Indeed it seems difficult to find a situation in which 

                                                
649 Ibid. 
650 Interviews by the author with children formerly involved with the FARC, Bogotá, Colombia, January 2008. 
651 Rome Statute of the International Criminal Court, article 1. 
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children younger than 18, or even more so 15-year olds, would have held such high positions 

that they would carry the “greatest responsibility” for the atrocities carried out during an 

armed conflict.  

Furthermore, what is argued above is in perfect accord with articles 8:2 (b)(xxvi) and 

(e)(vii) of the Statute, which establish that the recruitment of children represents a war crime 

regardless of whether such recruitment was forced (conscription) or voluntary (enlistment). 

This indicates that even in cases where a child has volunteered to become member of an 

armed group or forces, he/she is to be seen principally as a victim of a crime and cannot be 

held responsible (at least not at the international level) for the crimes he/she has been ordered 

or forced to commit. 

There are further observations that can be made with regard to the exclusion of 

international criminal responsibility for children. First, knowledge of the norms can be an 

important issue, especially in the case of subordinate soldiers and of civilians. It is standard 

procedure in armed forces or groups that the commander issues orders and the subordinates 

execute them. It is therefore of fundamental importance to distinguish between the conduct or 

intent of decision makers and that of executors, who may not have any idea of the intent or 

purpose of the orders they are carrying out.652 This argument acquires even more relevance 

when children, who have a less developed sense of responsibility or appreciation of danger, 

both for themselves and for others, are involved.653 Ignorantia juris neminem scusat – 

ignorance of the law is not a valid form of defence – is a general principle of law that is 

applicable to ICL. Nevertheless, an important element must be highlighted with regard to this 

principle, and that is the assumption for which the law in question ought to be known to the 

person upon whom it imposes criminal responsibility in the event that it is breached. Many 

systems have a proper promulgation and dissemination of information of its laws, and can 

expect, to a relatively high degree, that the law is known to all. However, there is reason to 

doubt the presence of such knowledge, even in a well-prepared legal system, among children. 

Children who are recruited are very often taught the opposite of what IHL and human 

rights law set forth, and can hardly be assumed to know the law. Consequently, it is difficult 

to argue that a child should be responsible for having breached rules the existence of which 

they were unaware, or for obeying unlawful orders coming from their superiors. The very fact 

that the Rome Statute establishes jurisdiction for individuals who have allegedly committed a 

                                                
652 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p.225. 
653 For more on this, see the General Introduction to this study. 



 

 182 

crime after having reached the age of 18 years also supports the view that children represent 

an exception with regard to the principle of ignorantia juris neminem scusat.654  

Lastly, most legal systems contain a principle of personal defences, which is also 

considered a general principle of ICL. Typical examples of personal defences are elements 

such as minimum age and mental incapacity. Both of these elements can apply to a child, the 

first for obvious reasons and the second due to the fact that mental capacity is something that 

develops with age. As illustrated in Part I of this study,655 most states have set the legal age 

that separates childhood from adulthood at 18, because that age represents a general 

presumption of a more fully developed mental capacity and the capability of giving informed 

consent.656  

 

2.8 RESPONSIBILITY FOR UNLAWFUL ACTS COMMITTED BY RECRUITED CHILDREN 

If children under 18 years of age cannot be held criminally responsible under ICL, their 

recruiters and/or commanders must be the ones that carry the responsibility. In the Rome 

Statute for the ICC, article 27 establishes the irrelevance of the official capacity of the 

accused, and article 28 provides for the responsibility of commanders and other superiors.657 

Although general principles of ICL have been very little developed, a few such firmly 

established principles include: individual criminal responsibility, responsibility for superiors, 

and the removal of immunity for superiors. The first and only codification of general 

principles of ICL can be found in the Rome Statute for the ICC.658  

                                                
654 This is not to argue that a child is unable to understand that brutally killing or mistreating another person is 
morally wrong, but rather that a child cannot be expected to know what the law says or where the line may be 
drawn between what is permitted by the law of armed conflict (which does, under specific conditions, allow 
taking the life of another person) and what is not.  
655 See Chapter 2. 
656 It is noteworthy that, while earlier assumptions held the child’s brain to be fully developed around the age of 
12-13 years, research in the 21st century has shown clear evidence of the brain continuing to develop into the 
early 20s. Notably, it is the parts of the brain responsible for emotions, self-control, judgement and organisation 
that develop mainly between puberty and adulthood, but no part of the brain is fully developed before the age of 
16. Researchers are now affirming that 21-22 years of age is closer to the ‘biological’ age of maturity. See for 
instance: “Adolescent Brain Development”, by Research, Facts and Findings, supra 26, “Adolescence, Brain 
Development and Legal Culpability”, Juvenile Justice Center, American Bar Association, January 2004; Craig 
M. Bennet, Abigail A. Baird, “Anatomical changes in the emerging adult brain: A voxel-based morphometry 
study”, in: Human Brain Mapping, Vol.27, No.9, p.766-777, September 2006. However, it should also be 
recalled that, while the practice in international criminal law on has confirmed 18 years as the minimum age for 
international criminal responsibility, the same cannot be said with regard to the domestic level. The minimum 
age for criminal responsibility is, in most countries, lower than 18, although special safeguards normally exist 
for young offenders in the form of juvenile justice procedures. 
657 Rome Statute of the International Criminal Court, article 27 on the irrelevance of official capacity and article 
28 on responsibility for commanders and other superiors. 
658 Ibid., part 3 on General Principles of Criminal Law. 



 

 183 

In a report by the UN Secretary General on the statute of the ICTY, it was set forth that the 

Tribunal would itself decide upon eventual personal defences that could result in relief from 

individual criminal responsibility. The Tribunal would draw upon general principles of law 

recognised by all nations. At no time has the official capacity of an individual been 

considered reason for such relief.  

The concept of command responsibility includes two notions of criminal responsibility. 

First, it includes the direct responsibility for a commander’s orders, which may be unlawful. 

By definition, ordering a child to participate directly in hostilities is unlawful, independent of 

whether the acts as such that the child commits are permitted under the rules applicable in 

armed conflict. Second, command responsibility includes the imputed responsibility for a 

subordinate’s unlawful conduct that is not based upon commander’s orders. This, second 

form of responsibility refers to the failure of a commander to act in order to prevent violations 

of rules and unlawful conduct. The omission can also concern the failure to investigate 

allegations of unlawful conduct. This omission, or failure to act, depends on elements of 

knowledge and actual opportunity to act.659 Again, in the case of recruited children, it can be 

presumed that the commander is responsible for the acts carried out by these children and that 

he/she has every opportunity to ensure that these children do not commit unlawful acts (i.e. 

these children should not participate in the activities of the armed group or forces at all.)  

A person in command is not necessarily part of a military or paramilitary organisation. It is 

important to make this distinction, because the source of law applicable to military or 

paramilitary personnel differs from that which is applicable to others, unless the latter can be 

linked to the military. Members of armed forces are subject to national military law and 

international regulation of armed conflict. Non-military personnel, such as state officials, are 

subject to domestic criminal law. Commanders of non-state armed groups, such as armed 

opposition groups, insurgent groups etc., are, on the other hand, subject to the rules of IHL for 

non-international armed conflict. The main treaty obligations derive from article 3 common to 

the Geneva Conventions and AP II relating to the Protection of Victims of Non-International 

Armed Conflicts.  

None of the individuals that have been charged before international courts with the crimes 

of recruiting children have been charged with acts carried out by the children they recruited, 

and the victims of the unlawful acts carried out by recruited children have been excluded from 

                                                
659 M. Cherif Bassiouni, Introduction to International Criminal Law, supra 498, p. 290. 
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victim status by the ICC.660 Nevertheless, the considerations relative to command 

responsibility could be important in cases where children are indicted before domestic courts 

for crimes committed while associated with armed forces or groups. 

 

CONCLUSION 

The relationship between ICL, IHL and human rights law is strong and these three branches 

of international law, to some extent, overlap. This overlap becomes particularly important 

when speaking in terms of judicial enforcement mechanisms, where, in Bassiouni’s words, 

ICL is the sword and human rights (and IHL) is the shield.661 It seems fair to say that the most 

important result of the convergence of IHL, ILHR and ICL can be seen in the project to create 

an international criminal court.662 

The inclusion of the crimes of recruiting or using children in armed conflict as war crimes 

in the Rome Statute is innovative in ICL and could perhaps be seen as a bold decision. 

Nevertheless, it should be recalled that there was strong consensus on behalf of the states 

during the Rome diplomatic conference for the inclusion of a provision defining such acts as 

war crimes. The prohibition of child recruitment has, since 1977, progressively grown more 

strongly rooted in international humanitarian and human rights treaty law, as well as in 

customary international law.  

Not enough attention has been given to the crime of recruiting and using children in armed 

conflict as a crime against humanity. As the ILO Convention 182 establishes, the acts of 

forcibly recruiting children and using them in hostilities amount to slavery or slave-like 

practices. Slavery is a well-established crime under customary international law and has been 

so since at least the beginning of the 20th century. As will be further discussed in the next 

chapter, had the Special Court for Sierra Leone argued along that line when prosecuting 

individuals for the crimes of recruiting and using children in its civil war, it may have had a 

more solid ground on which to base its jurisdiction.663  

The consequences of the crimes of recruiting and using children in armed conflict can be 

truly devastating for the states in which it takes place, as well as to their neighbours, since 

large parts of the younger generations risk to grow up with the only available “education” 
                                                
660 International Criminal Court, Trial Chamber I, Prosecutor v. Thomas Lubanga Dyilo, ”Decision on ’indirect 
victims’”, 8 April 2009. 
661 M. Cherif Bassiouni, International Criminal Law: Sources, Subjects and Contents, supra 574. 
662 Juan E. Méndez, “International Human Rights Law, International Humanitarian Law, and International 
Criminal Law and Procedure: New Relationships,” in International Crimes, Peace, and Human Rights, New 
York: Transnational Publishers, 2000, p.73. 
663 Infra, Chapter 6, para. 2.1. 
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being that of learning how to make war. This, if anything, should be seen as a threat to long 

term peace and security,664 and it seems only natural that a permanent international criminal 

court have jurisdiction over such crimes. 

 

 

 

 

 

 

 

                                                
664 Indeed, the UN Security Council since 1999 treats this issue as a treat to international peace and security and 
has set up a permanent working group that is exclusively dedicated to the problem. 
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CHAPTER 5. THE JURISDICTION AND CASE LAW RELATIVE TO THE CRIME OF RECRUITING 

AND USING CHILDREN IN ARMED CONFLICT OF THE INTERNATIONAL CRIMINAL COURT 

AND THE SPECIAL COURT FOR SIERRA LEONE 

 

The previous chapter described the nature of international crimes and illustrated how the acts 

of recruiting and using children in armed conflict have come to be recognised as international 

crimes over time. The different possible definitions of these crimes, such as child recruitment 

as a war crime or as a crime against humanity, were discussed. Upon the basis of what has 

been laid out in the previous chapters of this thesis, Chapter 5 develops an analysis of the 

international case law with regard to the crimes of recruiting and using children in armed 

conflict. Only two international judicial institutions have thus far had the mandate to 

prosecute individuals for these crimes, namely the International Criminal Court and the 

Special Court for Sierra Leone. These two courts are of a completely different nature and it 

seems opportune to begin this chapter by addressing several structural issues of the two 

institutions, such as their mandates, their modes of functioning, the applicable law, as well as 

the limits of their jurisdiction. 

This, first part of the chapter is then followed by a thorough and systematic analysis of a 

series of legal issues that the ICC and the SCSL have been faced with in their respective cases 

regarding the crimes of recruiting and using children in armed conflict. A comparison is made 

between the ways in which these two international courts have addressed certain common 

legal issues, while definitions and interpretations that are specific to one or the other are dealt 

with separately on a case-to-case basis. In order to give a somewhat clearer structure to the 

many issues that are addressed in this chapter, a sub-division has been made wherein those 

issues that directly concern the involvement of children in armed conflict are dealt with first – 

such as the interpretation of the concepts of recruitment and participation of children in armed 

conflict – followed by the analysis of more general legal issues that have arisen in the relevant 

cases, such as the types of responsibility established for individuals having committed the 

crimes of recruiting and using children in armed conflict, or the difficulty in ensuring 

accountability for these crimes.  
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1. THE ICC AND THE SCSL: STRUCTURES AND JURISDICTION 

 

1.1 REFERRING A SITUATION TO THE ICC 

As illustrated in Chapter 4, the evolution of ICL, as well as the establishment of an 

international criminal court with a permanent character, has been an arduous and slow one, 

and coming to an agreement over the characteristics of the ICC, with its powers and limits, 

has also been difficult. In fact, still today not all states accept the potential intervention of the 

ICC in what they perceive as their internal affairs and, therefore, have chosen not to ratify the 

Rome Statute.665 However, it is remarkable that only 43 states have not taken any action at all 

(signature, ratification, or accession) to become a party to the ICC.666  

Before the ICC was instated, a range of proposals were made; there were those that 

advanced the idea of a court with only the power to give legally binding opinions to those 

states that requested it, as well as those that favoured the creation of a court that was 

completely optional in character. There were even proposals suggesting a court that would 

have full primacy over the national jurisdictions of the states parties to the instituting statute. 

In the end, the final drafters of the Rome Statute at the Rome diplomatic conference in 1998 

settled for a compromise between these various proposals. The ICC would be a permanent 

court with jurisdiction over certain international crimes, to be clearly set forth in its statute. A 

principle of complementarity would lay the ground for the Court’s jurisdiction and its 

relationship with states parties; this implied that there would be different types of mechanisms 

for activation of the Court’s jurisdiction, strong and weak in nature.  

The “strong” mechanism is represented by the clause that allows the UN Security Council 

to hand over a situation to the Court, whether the situation exist within a state party to the 

Rome Statute or not.667 This possibility arises when the Security Council determines that a 

situation amounts to a threat to international peace and security. The provision, which makes 

it possible for the Court to prosecute citizens of non-party states, has been highly criticised 

and represents the principal reason for which certain states have refused to ratify the Treaty. 

The US, for instance, decided to object to the Rome Statute and refused to become a party to 

it, its primary reasoning being that the mechanism that allows the ICC to exercise jurisdiction 

                                                
665 See: http://www.iccnow.org/ last accessed 16 February 2013. 
666 Considering that there are a total of 196 states in the world in May 2012, and 153 have either signed, signed 
and ratified, or accessed the Rome Statute.  
667 Rome Statute of the International Criminal Court, article 13(b). 
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over citizens of non-state parties is in breach of the law of treaties.668 Indeed, article 34 of the 

Vienna Convention on the Law of Treaties sets forth that ”a treaty does not create either 

obligations or rights for a third State without its consent”. The Rome Statute does not, per sé, 

impose obligations upon non-party states, it “only” provides, in certain specific situations, for 

jurisdiction over their nationals. What could perhaps be argued, however, is that the Statute 

alters the legal rights of certain states without having obtained their consent to do so.669 To 

some authors, there is no adequate legal foundation for such jurisdiction.670 Nevertheless, 

there are quite a few obstacles for the prosecutor of the ICC to actually prosecute a non-

party’s citizens, in terms of issues pertaining to admissibility and actual opportunities.671 For 

example, after the Court has granted admissibility, article 18 of the Statute stipulates that the 

concerned state may inform the Court that it is investigating the situation domestically and 

provides that this last may ask for a six month referral of the case.672 Moreover, a state that 

has jurisdiction, or a concerned individual, may challenge the admissibility of a case.673 

Lastly, for obvious reasons, a state that is not a party to the Rome Statute is under no 

obligation to cooperate with the Court and thus under no obligation to hand over indicted 

persons.674 

The “weak” mechanism established by the Court is, instead, represented by the primacy of 

national jurisdictions, as long as such jurisdictions prove to be “willing and able” to handle a 

case on its own.675 States party to the Rome Statute can, through this mechanism, refer a 

                                                
668 Madeline Morris, “High Crimes and Misconceptions: The ICC and Non-Party States,” in: Dinah Shelton 
(Ed.), International Crimes, Peace, and Human Rights, supra 563, p. 220. 
669 Madeline Morris, “Complementarity and its discontents: States, Victims, and the International Criminal 
Court”, supra 563, p. 234. 
670  See for example: Madeline Morris, “High Crimes and Misconceptions: The ICC and Non-Party States”, 
supra 668.  
671 Roger S. Clark, “The ICC Statute: Protecting the Sovereign Rights of Non-Parties”, in: Dinah Shelton (Ed.) 
International Crimes, Peace, and Human Rights, supra 563, p. 207-217. 
672 Rome Statute of the International Criminal Court, article 18(2) and (3). 
673 Ibid., article 19(2). 
674 The fear that many states seem to have is that if the troops they have sent out on peace keeping or peace 
enforcement missions commit crimes over which the ICC has jurisdiction, these individuals run the risk of being 
prosecuted by the Court. However, in accordance with article 98(2) of the Rome Statute, it would be sufficient 
for a state to have a Status of Forces Agreement (SOFA) with the sending body (for example the UN) that 
excludes any possible jurisdiction of another state or international institution to ensure their protection from such 
risk. Article 98(2) establishes that the ICC would not be able to proceed with a request for surrender if this 
implied a violation of obligations under international law with regard to immunity on behalf of the requested 
state. Already the regular types of SOFA often exclude the jurisdiction of any other state, and nothing prevents a 
state from negotiating a clause that excludes the handing over of its citizens to the ICC. If the state that the 
troops are operating in has consented to the presence of the mission, the negotiation of such a clause would most 
likely not be particularly complicated, whereas the situation would of course be more difficult in case of 
invasion or occupation. See for instance: Roger S. Clark, “The ICC Statute: Protecting the Sovereign Rights of 
Non-Parties”, supra 671, p. 216-217. 
675 Rome Statute of the International Criminal Court, article 17, issues of admissibility. 
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situation to the ICC676 and thereby grant the Court jurisdiction over it. It is noteworthy that, 

although this mechanism was originally thought to allow one state party to refer the situation 

of another state party to the Court,677 a practice of so called “self-referrals”, by which a state 

hands over a situation on its own territory, has developed; this practice has thus far 

represented the prevalent form of referral.678 A third possibility to activate the ICC’s 

jurisdiction lies in the hands of the Prosecutor who, proprio motu, can start an 

investigation.679 However, also in this case the concerned state must first have proven 

unwilling or unable to deal with the situation domestically. Moreover, the Pre-Trial Chamber 

must grant the Prosecutor permission to proceed with his case once a preliminary analysis is 

completed and the Prosecutor has concluded that a reasonable basis for investigation exists.680  

A final mechanism with which to activate the Court’s jurisdiction also exists for non-party 

states, wherein such states have the possibility to accept the Court’s jurisdiction on an ad hoc 

basis by lodging a declaration with the ICC Registrar. In such a case, the state that has 

referred a situation to the ICC has legally bound itself to cooperate with the Court in that 

specific context.681 The ad hoc referral of a case in no way modifies the general relationship 

between the ICC and the non-party state. 

The ICC is likely to play an essential role in the enforcement of international norms and in 

the prevention and repression of the core crimes defined in the Statute. Its jurisdiction over 

states parties has a clear legal basis that is set forth by a multilateral treaty. Where the matter 

is less certain, and where authors disagree, regards the eventual jurisdiction of the Court over 

non-party states. However, when considering the powers conferred to the UN Security 

Council by the UN Charter, a mechanism that allows the Security Council to refer a situation 

that involves a non-party state to the ICC does not seem entirely unfounded. The Security 

Council has the right, under Chapter 7 of the Charter, to take any measures it deems necessary 

to avoid the aggravation of a situation;682 several examples may be found in the documented 

history of the United Nations. The first peacekeeping operation (PKO) was launched by the 
                                                
676 Ibid. article 14. 
677 For more on the mechanism of referrals, see: Payam Akhavan, “Self-Referrals Before the International 
Criminal Court: Are States the Villains or the Victims of Atrocities?”, in: Criminal Law Forum, Vol.21, 2010, 
p.103-120. 
678 The first three situations that were brought before the ICC were referred through self-referral (Democratic 
Republic of the Congo (DRC), Uganda, the Central African Republic), the UNSC has referred two situations 
(Darfur in Sudan and Libya), and the ICC Prosecutor has used his proprio motu powers to refer two situations to 
the Court (Kenya and Côte d’Ivoire). 
679 Rome Statute of the International Criminal Court, articles 13(c) and 15. 
680 Ibid., article 15(3). 
681 Ibid., article 12(3). 
682 United Nations Conference on International Organization, “Charter of the United Nations”, 1945, Articles 39-
43. 
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UN in 1948 with the mission to maintain the cease-fire during the Arab-Israeli war. 

Peacekeeping missions are established upon a virtual basis, which has been called “Chapter 6 

½” of the UN Charter. Nevertheless, there is no explicit basis for peacekeeping operations in 

the Charter, neither in Chapter 6 nor in Chapter 7. Despite this fact, more than 60 PKOs have 

been established to date, and have even developed into so called peace enforcement 

operations at times (“Chapter 6¾”). Moreover, as illustrated in Chapter 4 of this thesis, the 

Security Council established the ad hoc International Criminal Tribunals in the 1990s and, 

again, no explicit legal basis was or is to be found in the text of the Charter. The ICTs are 

enacted under Chapter 7 of the Charter,683 and their jurisdiction takes no account of the 

acceptance on behalf of the state concerned. The two directly affected states: the former 

Yugoslavia and Rwanda, did indeed object to the jurisdiction of the Tribunals, but to no avail.   

Just as the peacekeeping and peace enforcement operations, established by the Security 

Council and executed by the UN member states, are fully recognised in international law 

today, regardless of the fact that their mention is to be found nowhere in the Charter, and just 

as the ICTs are highly respected and internationally recognised judicial institutions, the power 

of the Security Council to defer any situation deemed serious enough over to the competence 

of the ICC does not seem to be incompatible with the powers conferred to it by the UN 

Charter.  

 

1.2  THE APPLICABLE LAW BEFORE THE ICC AND THE SCSL 

Article 10 of the Rome Statute sets forth that “nothing in this Part shall be interpreted as 

limiting or prejudicing in any way existing or developing rules of international law for 

purposes other than this statute”. Therefore, in those areas where the Rome Statute does not 

cover custom, existing rules are not affected in any way. Customary international law may 

evolve, and there is no certainty that the Statute will be updated often or broadly enough to 

reflect that evolution. This is particularly interesting when considering the crime of recruiting 

children into armed groups or forces. It is not unlikely, for instance, that over time customary 

international law will raise the age limit for prohibited recruitment from 15 to 18 years of 

age.684 As illustrated elsewhere in this study, this change is already occurring in treaty law 

through the adoption of human rights instruments at both the international and regional levels. 

Were this increase in the age limit to occur, it would become possible for states to prosecute 

                                                
683 Stigen, The Relationship between the International Criminal Court and National Jurisdictions - The Principle 
of Complementarity, supra 500, p. 42. 
684 For a similar position, see: Schabas, Introduction to the International Criminal Court, supra 533, p. 28. 
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individuals for the customary crime of recruiting children under 18 years of age, although the 

jurisdiction of the ICC will still be bound by the text of the Rome Statute. 

The Rome Statute is, in accordance with its own article 21, the main source of applicable 

law for the Court. The Elements of Crimes are also supposed to be applied, but only to assist 

the court in its interpretation of articles 6-8,685 as well as the Rules of Procedure and Evidence 

as long as they are in conformity with the Statute.686 As a second set of sources, the Court 

shall then apply “applicable treaties and the principles and rules of international law”, but 

only, article 21(1)(b) specifies, when it is “appropriate” to do so. The meaning of this last 

provision is somewhat difficult to decrypt, and it can be argued that it should be narrowly 

applied, i.e. it ought only be used as the basis for taking into account for example the Vienna 

Convention on the Law of Treaties, which can offer general assistance to the Court. However, 

it can also be argued that this provision can be used in a broader manner to include all 

relevant international treaties that the state in question is a party to. This has been the practice 

of the ICTs, which have applied international agreements that are binding on the states that 

would normally have jurisdiction over a case.687 Were this approach to be taken by the Court, 

it would, for example, be able to look at any applicable IHL and human rights instruments 

that had been ratified by the Democratic Republic of the Congo when assessing the crimes 

allegedly committed by Lubanga.688 Should the same crime be prohibited by several 

instruments, other than the Rome Statute, that are binding upon an accused national’s home 

state, it may be argued that this fact would represent an aggravating element or at least it 

could contribute to clarifying that the element of presumed knowledge of the prohibition of 

the practice has been satisfied.689 Article 21(1)(b) could, on the one hand, be interpreted as a 

positive development in international law, allowing for different branches of international 

law, when relevant, to complete one another and to increase the protection of the victims of 

serious violations of humanitarian and human rights law. On the other hand, it may give rise 

to doubts with regard to the principles of legality, which are established in the section 

dedicated to general criminal law in the Rome Statute.690 

                                                
685 Rome Statute of the International Criminal Court, article 9(1): “Elements of Crimes shall assist the Court in 
the interpretation and application of articles 6, 7 and 8”. 
686 Ibid., article 51(5): In the event of conflict between the Statute and the Rules of Procedure and Evidence, the 
Statute shall prevail". 
687 Otto Triffterer (Ed.), Commentary on the Rome Statute of the International Criminal Court, supra 580, p. 
706. 
688 Infra, part 2 of this chapter.  
689 Rome Statute of the International Criminal Court, Article 30 on the mental element. 
690 Rome Statute of the International Criminal Court, Article 22. 
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The choice of the ICC of whether to follow the first or the second approach to article 

21(1)(b) could have a considerable impact on the outcome of cases relating to child 

recruitment. In the second part of this chapter, the current case law of the ICC regarding the 

crime of recruiting children in armed conflict will be examined in order to assess how the 

Court has dealt with this issue to date. Two of the seven situations pending before the Court 

concern the war crime of conscripting or enlisting children and using them to participate 

actively in armed conflict.691 The two countries involved are the Democratic Republic of 

Congo (DRC) and Uganda; both are party to the Rome Statute and bound by the jurisdiction 

of the ICC.692 They are equally party to the Geneva Conventions and the two Additional 

Protocols, as well as to the CRC and the OPAC. The DRC ratified the OPAC on 11 

November 2001, and Uganda acceded to the same treaty on 6 May 2002.693 

Similarly, the SCSL Rules of Procedure and Evidence set forth that the Special Court 

should apply first the Statute, the Agreement,694 and the Rules and, second, “where 

appropriate, other applicable treaties and the principles and rules of international customary 

law”.695 In the period during which the crimes over which the Special Court has jurisdiction 

were committed in Sierra Leone, the OPAC had not yet been adopted. However, Sierra Leone 

was already a party to the CRC, which prohibits the recruitment and use of children under 15 

years in armed conflict.696  

The SCSL Statute contains crimes deriving both from international law and from Sierra 

Leonean law. The Rules contain, as a third source of applicable law, the general principles of 

law of the legal systems of the world, “including, as appropriate, the national laws of the 

Republic of Sierra Leone”.697 However, this source is subject to a condition in the Rules, 

namely that those principles should not be “inconsistent with the Statute, the Agreement, and 

with international customary law and internationally recognized norms and standards”.698 In 

                                                
691 Ibid. Article 8(2)(b)(xxvi) relative to international armed conflicts: “For the purpose of this Statute, "war 
crimes" means: Conscripting or enlisting children under the age of fifteen years into the national armed forces or 
using them to participate actively in hostilities”, and 8(2)(e)(vii) relative to non international armed conflicts: 
“For the purpose of this Statute, ‘war crimes’ means: Other serious violations of the laws and customs applicable 
in armed conflicts not of an international character, within the established framework of international law, 
namely, any of the following acts: (vii) Conscripting or enlisting children under the age of fifteen years into 
armed forces or groups or using them to participate actively in hostilities;”   
692 The DRC ratified the Rome Statute on 11 April 2002, and Uganda on 14 June 2002. 
693 UN Treaty Collection: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-
b&chapter=4&lang=en last accessed: 15 February 2013. 
694 Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a 
Special Court for Sierra Leone. 
695 Special Court for Sierra Leone, “Rules of Procedure and Evidence”, Rule 72bis. 
696 CRC, article 38. 
697 Special Court for Sierra Leone, “Rules of Procedure and Evidence”, Rule 72bis. 
698 Ibid. 
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practice, no individuals were charged with any of the crimes in the SCSL Statute that derived 

from the national law of Sierra Leone, and little if any consideration was given to national 

laws in the judgments of international crimes. 

 

1.3 THE STRUCTURE OF THE SCSL 

The Special Court for Sierra Leone was the second international court to be granted 

jurisdiction over the crimes of recruiting and using children in armed conflict. The ICC and 

the SCSL have very different origins (in particular, the nature of their constitutive acts) and 

structures. As previously illustrated, the ICC is based upon a multilateral treaty to which any 

state can become party, and it is endowed with a mandate of permanent character. The SCSL, 

on the other hand, was established through an agreement between the United Nations and the 

government of Sierra Leone, after a request made by the latter in 2000. The government of 

Sierra Leone asked the UN Secretary-General for support in setting up a court that would be 

empowered to establish accountability for the crimes committed during its decade-long civil 

war.699 In response, the UN Security Council adopted a resolution that requested the 

Secretary-General to reach an agreement with the government of Sierra Leone for establishing 

such a court.700 As it had already done in relation to the creation of the ICTY and the ICTR, 

the Security Council considered that international accountability was closely linked to the 

maintenance of peace and security. However, the creation of the Special Court for Sierra 

Leone presents important differences with respect to the two previous ad hoc criminal 

tribunals. One major difference is that the court was set up upon the request of, and in 

agreement with, the government of Sierra Leone, whereas the respective governments of the 

former Yugoslavia and Rwanda strongly opposed the creation of an international tribunal 

with jurisdiction over its territory.  

Furthermore, the SCSL would be a "treaty-based sui generis court of mixed jurisdiction 

and composition",701 meaning that it is entitled to apply both international law and the 

national law of Sierra Leone.702 This hybrid nature is also reflected in the composition of the 

Court’s chambers; the Trial Chambers and the Appeals Chamber have, respectively, one and 

two judges appointed by the government of Sierra Leone and, respectively, two and three 

                                                
699 United Nations Security Council, “Letter dated 9 August 2000 from the Permanent Representative of Sierra 
Leone to the United Nations addressed to the President of the Security Council”, Doc. S/2000/786. 
700 United Nations Security Council Resolution 1315. 
701 United Nations Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone, 4 
October 2000. 
702 Statute of the Special Court for Sierra Leone, article 1(1). 
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judges appointed by the UN Secretary-General.703 Nevertheless, as mentioned in the previous 

section, the hybrid nature of the Special Court is only reflected in the mixed nationalities of 

the judges, for none of the accused were indicted with crimes under Sierra Leonean law.704 As 

a result, Professor William Schabas has observed that the SCSL is more accurately classified 

among the ad hoc tribunals than (as has often been the case) as a hybrid tribunal.705 

Unlike the ICTY and ICTR, the broad mandates of which foresee that they may try any 

person responsible for having committed crimes under international law,706 the mandate of the 

SCSL is restricted by a standard of “greatest responsibility”.707 In addition, SCSL Chief 

Prosecutor, David Crane, specified that an internal “beyond reasonable doubt”-standard 

would guide his activities, in order to ensure that the Special Court would be able to carry out 

its mandate in an expeditious manner and without overburdening it with a higher number of 

indictees than it could reasonably manage.708 Indeed, the unexpected scale the International 

Criminal Tribunals had reached and the high costs they entailed explain the limits that were 

imposed upon the SCSL from the start: its budget would be thin and its mandate would last 

only four to five years.709 The rationale underpinning article 1(1) of the SCSL Statute and 

Prosecutor Crane’s stance is thus obvious and hardly debatable: in a world of limited judicial 

resources, the Special Court should in priority try those carrying the greatest responsibility for 

the crimes listed in the Statute.  

It was decided that the temporal jurisdiction of the SCSL would begin on 30 November 

1996,710 the date of the (soon to collapse) Abidjan Peace Agreement711 between the 

government of Sierra Leone and the Revolutionary United Front (RUF), one of the armed 

opposition groups in the country.712 The SCSL began its work in 2002, and indicted a total of 

13 individuals. Due to the fact that some of the accused belonged to the same armed groups 

and were indicted for the same crimes, the SCSL decided to join their cases and carry out 

joint trials; this resulted in a total of four trials being carried out before the Court. Three of the 
                                                
703 Ibid., article 12. 
704 “Interim Report for the Special Court for Sierra Leone”, War Crimes Study Center, University of California 
Berkeley, April 2005. 
705 William A. Schabas, The UN International Criminal Tribunals: The former Yugoslavia, Rwanda and Sierra 
Leone, Cambridge University Press, 2006, p. 6. 
706 “Interim Report for the Special Court for Sierra Leone”, War Crimes Study Center, supra 704, p.7. 
707 Statute of the Special Court for Sierra Leone, article 1(1). 
708 “Interim Report for the Special Court for Sierra Leone”, War Crimes Study Center, supra 704, p.6. 
709 William A. Schabas, The UN International Criminal Tribunals: The former Yugoslavia, Rwanda and Sierra 
Leone, supra 705, p. 6. 
710 Statute of the Special Court for Sierra Leone, article 1(1). 
711 Abidjan Peace Accord, 30 November 1996, see: http://www.sierra-leone.org/abidjanaccord.html last accessed 
20 February 2013. 
712 United Nations Security Council, Document S/2000/915, “Report of the Secretary-General on the 
establishment of a Special Court for Sierra Leone, para. 26-27. 
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trials took place in Freetown, while one was moved to the premises of the ICC in The Hague 

due to security concerns. All the defendants that were brought before the SCSL were charged 

with the crimes of recruiting and using children and armed conflict; crimes that were 

extremely frequent throughout a conflict that saw tens of thousands of children turn into 

combatants. 

 

1.4 THE OPERATIVE ASPECTS OF THE ICC AND THE SCSL 

The ICC and the SCSL became operative at roughly the same time, and they both have 

jurisdiction over the crimes of recruiting and using children in armed conflict; interestingly 

enough, the first case lodged with each court respectively also concerned precisely these 

crimes. However, due to the different dimensions of these two institutions – one specifically 

designed for one country and one armed conflict and the other potentially universal – it would 

have been impossible for them to proceed at the same pace. One reason for this is that the ICC 

judges, in accordance with the Rome Statute, were required to adopt a set of “Regulations of 

the Court” necessary for the Court to begin to function.713 Moreover, the ICC has, as opposed 

to all other international criminal tribunals, a Pre-Trial Chamber, which is endowed with a 

very broad function; this last was created to examine the situations brought before the Court 

in order to determine whether or not there is reasonable ground to continue with an 

investigation and whether it is in the interest of justice to do so.714 The Pre-Trial Chamber 

works in close connection with the Prosecutor and exercises, to some extent, a supervisory 

role over the latter;715 for instance, in the event that the Prosecutor wants an arrest warrant 

he/she seeks it from the Pre-Trial Chamber, which must confirm that there are indeed 

reasonable grounds to believe that the person in question has committed an offence over 

which the Court has jurisdiction.716 When a person is arrested and handed over to the Court, 

the Pre-Trial Chamber holds a hearing to ensure that the accused has been informed of his/her 

rights.717 Before the charges are confirmed, any issue regarding jurisdiction and admissibility 

may be brought before the Pre-Trial Chamber, which must then satisfy itself with regard to 

whether the Court has jurisdiction.718 Lastly, the Pre-Trial Chamber holds a hearing for the 

confirmation of the charges; at this hearing, the Prosecutor presents evidence to support the 

                                                
713 Rome Statute of the International Criminal Court, article 52(1). 
714 Klaus Kress, “The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique 
Compromise”, in: Journal of International Criminal Justice, Vol. 1, 2003, p. 603-617, at p.706. 
715 William Schabas, An Introduction to the International Criminal Court, supra 533, p. 132. 
716 Ibid. 
717 Rome Statute of the International Criminal Court, article 60. 
718 Ibid., article 19(6). 
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charges and the accused may challenge the charges and present his/her own 

counterevidence.719 Concern has been raised with regard to the risk that the ICC pre-trial 

procedure will be protracted in time, becoming a type of "mini-trial" before the full trial may 

begin.720 This concern can today, considering the long duration of the pre-trial phase in the 

first case before the Court,721 be confirmed.  

The procedural law of the ICC differs from the previously created international courts722 

and has been called unique.723 Before the first case could advance to the trial stage, many 

legal issues related to jurisdiction, admissibility, prosecutorial conduct, and human rights had 

to be settled.724 For these reasons, among others,725 it took a considerable length of time 

before the actual trial in the first case brought before the ICC could begin.726 Therefore, 

regardless of the fact that the Statute of the SCSL was influenced by the Rome Statute (which 

was adopted two years earlier), it was indeed the Special Court, and not the ICC, that handed 

down the very first international sentences on the international crimes of recruiting and using 

children in armed conflict. As will become clear in part two of this chapter, however, some of 

the rulings of the SCSL have been heavily debated.  

The Special Court has, since its first judgment was handed down in 2007, had the time to 

finish the trials and deliver the judgments against all accused. The trial judgment in the last 

case – the case against the former Liberian President Charles Ghankay Taylor – was handed 

down on 26 April 2012.727 Taylor, who stands accused for eleven counts of crimes against 

humanity, violations of Article 3 common to the GCs and of AP II, and other serious 

violations of international humanitarian law, including the crimes of recruiting and using 

                                                
719 Ibid., article 61(5) and (6). 
720 Klaus Kress, “The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique 
Compromise”, supra 714, p. 610. 
721 Heikelina Verrijn Stuart, “The ICC in Trouble”, in: Journal of International Criminal Justice, Vol. 6, 2008, p. 
410. 
722 The SCSL Rules of Procedure and Evidence establish that the Special Court shall have a pre-trial conference, 
in which the indictment is presented and approved by one of the SCSL judges. Contrary to the lengthy pre-trial 
proceedings before the ICC, this procedure has been criticised for being too superficial. See: Wayne Jordash and 
Scott Martin, “Due Process and Fair Trial Rights at the Special Court: How the Desire for Accountability 
Outweighed the Demands of Justice at the Special Court for Sierra Leone”, in: Leiden Journal of International 
Law, Vol.23, 2010, p. 585-608, at p.592. 
723 Klaus Kress, “The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique 
Compromise”, supra 714, p. 605.  
724 Matthew E. Cross and Sarah Williams, “Recent Developments at the ICC”, in: Human Rights Law Review, 
2009. 
725 In June 2008, shortly before the Lubanga trial was scheduled to begin, the Trial Chamber postponed the start 
of proceedings because of fair trial concerns related to the Prosecution’s non-disclosure of potentially 
exculpatory material. 
726 The Rome Statute entered into force in July 2002 and the first trial before the ICC, against Thomas Lubanga 
Dyilo, began in 2009.  
727 For more on the Taylor trial, see infra, para 2.9 on the prosecution of a sitting head of state 
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children in armed conflict,728 has appealed the judgment, and the proceedings before the 

Appeals Chamber were concluded toward the end of January 2013. His case will be discussed 

in further detail in part two of this chapter. 

Another recent development in the international case law of crimes against children is the 

Trial Judgment in the Lubanga case, which was delivered on 14 March 2012. Representing 

the first judgment of the very first case brought before the ICC, this is a truly landmark 

decision, which will undoubtedly play an important role in the future case law of the Court, as 

well as for ICL in general. The fact that the Lubanga trial dealt exclusively with the crimes of 

enlisting and conscripting children under 15 years and using them to participate actively in 

hostilities also makes it of fundamental interest to this study. The judgment is therefore 

granted considerable importance in the following paragraphs.  

 

                                                
728 Special Court for Sierra Leone, The Prosecutor v Charles Taylor (Case No SCSL-03-01-PT), “Prosecution’s 
second amended indictment”, 29 May 2007. 
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2. THE CASE LAW 

The previous sections described some of the primary features of the structures, jurisdiction, 

and modus operandi of the International Criminal Court and the Special Court for Sierra 

Leone. In their respective case law, the ICC and the SCSL have had to address important legal 

questions and interpret terms and concepts that more often than not appear to be of an 

ambiguous nature. Many of these questions and interpretations regard, be it in a direct or 

indirect manner, the crimes of recruiting and using children in armed conflict and are of 

fundamental interest to this thesis – and more in particular to its second objective, which is to 

address the impact of the international legal framework relative to children’s rights on the 

legal practice. The remaining part of this chapter is therefore dedicated to a systematic 

analysis of these legal issues, taking into account the arguments of the courts, any eventual 

dissenting opinion by one or more of the judges, as well as relevant non-judicial aspects of 

children’s rights and child protection, which have been developed in the previous chapters of 

this thesis. Widely different opinions have been expressed for or against the reasoning of the 

two courts on many of the matters to be addressed; this part of the thesis represents an attempt 

to contribute constructively to this debate. 

In order to structure the different legal issues that are addressed, the following sub-division 

of this part of the chapter has been made: A) the questions and interpretations that pertain 

directly and exclusively to the involvement of children in armed conflict are first addressed, 

to be followed by B) issues of a more general nature, which nevertheless have proven 

important for the outcomes of the cases regarding child recruitment. 

The first section of sub-chapter A addresses the definition of child recruitment as a crime 

under international law. The Prosecutor v Samuel Hinga Norman, brought before the SCSL, 

represents the focal case of this section; the Special Court’s reasoning in this case led to an 

intense scholarly debate regarding the nature of this crime. It is followed by a series of three 

sections dedicated to the interpretation of some of the fundamental concepts relative to the 

recruitment and use of children in armed conflict, namely: 1) the ‘recruitment’, ‘conscription’, 

and ‘enlistment’ of children, 2) the recruitment of children into the ‘national armed forces’ of 

a state, and 3) the notions of ‘active’ and ‘direct’ participation of children in armed hostilities. 

This sub-chapter is then concluded with a section regarding the recruitment of children for 

purposes other than participation in hostilities. 

Sub-chapter B looks at several other issues that have played an important part in the 

decisions (or lack of decisions) made by the courts in the cases concerning child recruitment. 
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It is composed of five sections, which address issues regarding: fair trial; the participation of 

victims and witnesses in international criminal proceedings; the forms of responsibility for the 

crimes of recruiting and using children in armed conflict; the indictment of a head of state for 

such crimes; and the difficulty of the ICC to ensure the arrest of persons indicted for 

international crimes. 

 

A. LEGAL ISSUES DIRECTLY PERTAINING TO THE INVOLVEMENT OF CHILDREN IN ARMED 

CONFLICT 

 

2.1 THE DECISION ON PRELIMINARY MOTION BASED ON LACK OF JURISDICTION (CHILD 

RECRUITMENT) 

One of the first and most fundamental issues of the international case law regarding crimes 

against children concerned the jurisdiction of the SCSL over individuals with regard to the 

crime of child recruitment. In The Prosecutor v Samuel Hinga Norman,729 the Appeals 

Chamber of the Special Court was seized by the Defendant’s Preliminary Motion, which 

challenged the Court’s jurisdiction for crimes under article 4(c) of the Statute.730 The 

Defendant submitted that the article infringed the general principle of non-retroactivity: 

nullum crimen sine lege, because the “crime of child recruitment was not part of customary 

international law at the times relevant to the Indictment”.731 The Prosecution, on the contrary, 

considered that the crime of child recruitment formed part of customary international law 

prior to the beginning of the Court’s jurisdiction.732  

The SCSL was granted jurisdiction for crimes that took place from November 1996 

onwards and, as has been illustrated in detail throughout this study, the international 

instruments that explicitly required criminalisation of child recruitment and defined such acts 

as war crimes were adopted after November 1996.733 Therefore, in order to determine whether 

it indeed had jurisdiction, the Special Court had to look to other instruments of international 

treaty and/or customary law.  

                                                
729 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
Case No. SCSL-2004-14-AR729E2004, 31 May 2004. 
730 Article 4(c) is, as illustrated previously, precisely the article that grants the Special Court the power to 
prosecute persons accused of committing the crime of conscripting or enlisting children under the age of 15 
years into armed forces or groups or using them to participate actively in hostilities.  
731 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, para. 1. 
732 Ibid. para. 2. 
733 The OPAC and the Rome Statute, see Part I of thesis. 
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It is widely accepted that the prohibition of child recruitment already existed in customary 

international law prior to 1996, as has been explained in earlier chapters of this thesis. As a 

matter of fact, the Defendant did not challenge this principle.734 What the Defendant 

challenged, instead, and what the SCSL Appeals Chamber had, consequently, to decide upon, 

was whether the prohibition of child recruitment had developed into a crime under 

international law for which individual criminal responsibility could be established.735 

As anticipated at the creation of the SCSL, the Appeals Chamber looked to the decisions of 

the Appeals Chamber of the ICTY and ICTR for guidance.736 The ICTY case law proved to 

be particularly instructive, and the Appeals Chamber of the Special Court invoked two cases 

that examplified how to identify an international crime entailing individual criminal 

responsibility. In The Prosecutor v Hadzihasanovic’, the ICTY, in determining whether or not 

a certain act is punishable by law, held that the emphasis ought to be placed on the underlying 

conduct, and the possibility of the individual to know that such conduct is punishable, rather 

than on the description of the offence in substantive criminal law.737 In The Prosecutor v 

Tadic’ the ICTY was more specific and introduced a test comprised of several criteria to 

determine whether a violation of international law entails individual criminal responsibility. 

The first two criteria demand that the act constitute a violation of IHL and that it be part of 

customary law or clearly defined treaty law,738 which, in the case of child recruitment, could 

be easily confirmed. The following two criteria require a more specific analysis, insofar as 

they set forth that the act must not only breach a rule protecting fundamental values and cause 

serious consequences for the victim, it must also entail individual criminal responsibility.739 

The Special Court reached the conclusion, without hesitation, that the act of child recruitment 

fulfilled the third criterion. It breaches a rule protecting fundamental values, and it implies 

serious consequences for the victims that are recruited. Some doubts, however, arose with 

regard to the fourth and final criterion, and that is also where opinions diverged.  

To explain why the acts listed in article 4(c) of the SCSL Statute fulfilled also the fourth 

criterion and entailed individual criminal responsibility, the Appeals Chamber, again, relied 

                                                
734 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, para. 10. 
735  Ibid., para. 24. 
736 Statute of the Special Court for Sierra Leone, article 20(3). 
737 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, para. 25. 
738 Ibid. para. 26. 
739 International Criminal Tribunal for the former Yugoslavia (ICTY), Tadic’ Jurisdiction Decision, para. 94. 



 

 202 

on the jurisprudence of the two ad hoc tribunals.740 Both institutions have held persons 

accountable for violations of the Additional Protocols and the ICTR confirmed in Akayesu 

that violations of the fundamental guarantees in AP II give rise to individual criminal 

responsibility.741 Indeed, the ICTR Trial Chamber recognised that the UN Security Council 

took an expansive approach as to the applicable law “and included within the subject-matter 

jurisdiction of the Rwanda Tribunal international instruments regardless of whether they 

were considered part of customary international law or whether they have customarily 

entailed the individual criminal responsibility of the perpetrator of the crime”.742 For this 

reason, the ICTR Trial Chamber decided to analyse the customary nature of the relevant 

provisions of AP II, as well as whether a violation of such provisions entailed individual 

criminal responsibility. Based upon reasoning in which the ICTR Trial Chamber understood 

“serious violations” to mean “a breach of a rule protecting important values [which] must 

involve grave consequences for the victim”,743 it was concluded that such “serious violations” 

were those acts contained under the title “fundamental guarantees” in article 4 of AP II, for 

which individual criminal responsibility could thus be established. 

 Despite the fact that the ad hoc tribunals did not have jurisdiction over child recruitment, 

the Special Court argued that such acts were equal in nature and gravity to the crimes listed in 

the statutes of the tribunals, and therefore could be prosecuted on the same legal basis as those 

crimes.744 Based upon this reasoning, as well as on the solid collection of international and 

regional instruments that prohibit child recruitment,745 the Appeals Chamber of the Special 

Court held that the prohibition of the recruitment of children under 15 and their use for active 

participation in hostilities had crystallised as a crime entailing individual criminal 

responsibility under customary international law prior to the beginning of the Court’s 

temporal jurisdiction in November 1996,746 and therefore dismissed the Preliminary Motion.  

The arguments of the Appeals Chamber were not seen to be particularly compelling and its 

                                                
740 The ICTY Tadic’ case and the ICTR Akayesu case were specifically referred to. See: SCSL Appeals 
Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), supra 729, para. 30. 
741 ICTR, Chamber I, The Prosecutor v Jean-Paul Akayesu (Trial Judgement), ICTR-96-4-T, 2 September 1998. 
Article 4 of the Statute for the ICTR is entitled: “Violations of Article 3 common to the Geneva Conventions and 
of Additional Protocol II”. The acts contained in AP II over which the ICTR had jurisdiction are found in article 
4 on fundamental guarantees, in which the prohibition of child recruitment also appears. 
742 Ibid. para.604. 
743 Ibid. para.616. 
744 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, para. 39. 
745 The Special Court lists the CRC, the OPAC, the ILO C182, the African Charter on the Rights and Welfare of 
the Child, the Rome Statute for the ICC; all these instruments have been examined in this thesis and demonstrate 
the well-established prohibition of child recruitment under international law. 
746 Indeed, the ICTR had had jurisdiction over violations of AP II since 1994. 
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decision has been much discussed in legal scholarship. Indeed, by choosing the test elaborated 

by the ICTY in Tadic’ as grounds for its decision on how violations of international 

humanitarian law are criminalised, the Appeals Chamber complicated its own task 

considerably.747 The approach taken by the ICTY is not the only one that exists, and in fact 

other “tests” to resolve the matter are less stringent.748 For instance, to determine whether a 

breach of IHL “causes appreciable injury” or is “serious” may be sufficient to consider that it 

entails individual criminal responsibility.749 Nevertheless, in the view of this author, the 

reasoning of the SCSL Appeals Chamber does not seem any more shocking than what came 

forth from the reasoning of the ICTR Trial Chamber regarding its jurisdiction over violations 

of AP II committed in Rwanda. The main reason for this view, as has already been partly 

explained in Chapter 4 section 2.6 of this study, is that the ad hoc tribunals have set a clear 

precedent of individual criminal responsibility for violations of AP II, and their jurisdiction 

has been widely accepted and often publicly lauded. The acts of recruiting and using children 

in armed conflict were explicitly defined as violations of AP II and were inserted under its 

article 4 on “fundamental guarantees”, which formed the basis of several other (much less 

debated) crimes in the SCSL Statute. The problem that does, undeniably, exist (and that was 

addressed in Chapter 4 of this thesis) lies more with the formulation of the crimes of 

recruiting and using children in armed conflict in the SCSL Statute than with the reasoning of 

the Special Court in Hinga Norman.  

The first reaction to the ruling of the Appeals Chamber was the Dissenting Opinion of one 

of the sitting judges, Justice Robertson. While he agreed with the existence, under customary 

international law, of the crime of conscripting (or forcibly recruiting) children under the age 

of 15 and using them for active participation in hostilities, he opposed the existence of a 

crime of enlisting children under 15.750 The Defendant’s Preliminary Motion, instead, had 

contested the entire article 4(c) of the SCSL Statute as violating the non-retroactivity 

principle, and argued that recruiting (intended as both enlisting and conscripting) children 

under 15 into armed forces or groups or using them to participate actively in hostilities were 

                                                
747 It has been observed that even the ICTY Appeals Chamber, which elaborated the test, did not properly fulfil 
the four criteria in Tadic’. See: Matthew Happold, “International Humanitarian law, War Criminality and Child 
Recruitment: The Special Court for Sierra Leone Decision in Prosecutor v Samuel Hinga Norman”, in: Leiden 
Journal of International Law, Vol.18, 2005, p.283-297, at p.292, 296. 
748 Ibid. p.289. 
749 Ibid. Happold cites both Lauterpacht and Röling in this regard. See also: Christopher Greenwood, 
“International Humanitarian Law and the Tadic’ case” in: European Journal of International Law, Vol.7, 1996, 
p.265-283. Greenwood suggests that all violations of the Geneva Conventions and Additional Protocols are war 
crimes, not only grave breaches, at p.279-280.  
750 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson. 
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not acts that constituted crimes.  

In the view of Justice Robertson, the wording of article 4(c) that had first been suggested 

by the UN Secretary-General in the Draft Statute for the SCSL would have better reflected the 

state of the art of customary law at the time. The Secretary-General’s suggestion had been to 

grant jurisdiction of the Court over the more narrow acts of: abduction, which was already a 

crime under Sierra Leonean law; forced recruitment; and the transformation of children into 

combatants.751 His draft article read: Abduction and forced recruitment of children under the 

age of 15 years into armed forces or groups for the purpose of using them to participate 

actively in hostilities.752 This wording does not only narrow the elements of crimes, but it also 

links the three acts together to create one crime, composed of the actus reus of recruiting a 

child by physical force or threat, and the mens rea of doing so for the purpose of using them 

to participate actively in armed hostilities.753 Justice Robertson disagreed with the final 

version of article 4(c) for two reasons: firstly, because it includes the acts of enlisting a child 

under 15 into armed groups or forces, and secondly, because it distinguishes between three 

separate criminal acts: that of conscripting children; that of enlisting children; and that of 

using children for active participation in hostilities.  

Other authors have also discussed the decision of the SCSL Appeals Chamber. By 

defenders of this decision it has, for instance, been argued that the (presumed) loose 

interpretation of the Appeals Chamber of the nullum crimen sine lege principle to address an 

issue that was not yet clearly criminalised under international law was a sign of 

“responsiveness to the novel circumstances and particular context of the conflict in Sierra 

Leone”.754 The decision to uphold its jurisdiction has also been seen as a landmark decision in 

the enforcement of the crime of child recruitment.755 Critics have instead argued that the 

SCSL charged, and convicted, persons for counts that did not constitute crimes under 

international law at the time they were committed.756  

It could be argued that the SCSL was correct to uphold its jurisdiction over (at least part 

                                                
751 United Nations Security Council, Document S/2000/915, “Report of the Secretary-General on the 
establishment of a Special Court for Sierra Leone”, supra 545, para. 17 and 18.  
752 Ibid. Enclosure. 
753 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson, para. 4. 
754 “Interim Report for the Special Court for Sierra Leone”, War Crimes Study Center, supra 704, p.41. 
755 Alison Smith, “Child Recruitment and the Special Court for Sierra Leone”, in: Journal of International 
Criminal Justice, Vol.2, 2004, p.1141-1153. 
756 Professor Schabas writes that the Rome Statute created new law by making it a crime to conscript or enlist 
children under 15 or to use them to actively participate in hostilities. According to this position, these acts were 
not crimes in November 1996. See: William Schabas, An Introduction to the International Criminal Court, supra 
533, p. 63.  
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of) the crimes listed in article 4(c) of its Statute, but for reasons somewhat different from 

those evoked in the decision of the Appeals Chamber. In particular, the arguments that rely on 

international human rights instruments are disputable and, in this regard, Justice Robertson’s 

counter-argument that the developments in human rights law came after November 1996, and 

are therefore irrelevant,757 is more convincing.  

However, it may be sufficient to turn to IHL to make a case in favour of the Special 

Court’s jurisdiction. It has been illustrated that the IHL instruments that prohibit child 

recruitment, although they impose no obligation of criminalisation, foresee penal prosecutions 

for breaches of the provisions laid out in these instruments. This is the case both for 

Additional Protocol I, which sets forth in Section II on the “Repression of Breaches of the 

Conventions and of this Protocol” that all necessary measures shall be taken to suppress 

breaches758 and that penal actions against violators can be undertaken,759 and for Additional 

Protocol II, which contains a specific provision on penal prosecutions.760 Both these 

instruments were adopted in 1977 and are, at least partially, part of customary international 

law.761 Moreover, the ICTR, which was consituted in 1994, prosecuted individuals for 

violations of article 4 (fundamental guarantees) of AP II. As previously explained, there are 

no grave breaches in this instrument, and yet the ICTR has held that the acts contained in 

article 4 corresponded to “serious violations” of IHL that entail individual criminal 

responsibility. Nevertheless, this does not automatically signify that prior to 1996 the specific 

acts of enlisting, conscripting or using children under 15 for active participation in armed 

hostilities had been explicitly defined as crimes under international customary law. The 

question as to whether it is necessary that the definition be explicit as such must thus be 

raised.  

Professor Cassese has explained that the principle of non-retroactivity is a fundamental 

principle of international law and courts may only apply substantive criminal rules that 

already existed at the time of the commission of the crime. Nevertheless, he also observed 

that, in an evolving field of law such as ICL, there is room for judicial development. Such 

development is of course not unlimited and, in this regard, Cassese presents three specific 

rules that must be respected: first, the development must be in keeping with the rules of 

criminal liability that define the essence of the offence; second, it must conform with the 
                                                
757 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson. 
758 AP I, article 86(1). 
759 Ibid., article 87(3). 
760 AP II, article 6. 
761 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, supra 88. 
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fundamental principles of ICL; and third, the particular development must be reasonably 

foreseeable by the Defendant.762 

As aforementioned, both the UN Secretary-General763 and Justice Robertson considered 

that the acts of conscripting or forcibly recruiting children for the purpose of using them for 

active participation in armed hostilities were already recognised as a crime under customary 

international law by November 1996, while the remaining judges on the bench argued for 

jurisdiction over the crimes as they were defined in the final version of the SCSL Statute. 

Other authors have observed that there may be no reason to doubt the common understanding 

of all the judges in the case (as well as that of the UN Secretary-General) that conscription 

and use of children under 15 for active participation in hostilities amounted to an international 

crime.764 Nevertheless, it cannot be ignored that several prominent legal scholars have argued 

that the Rome Statute for the ICC, which was adopted in 1998, established new law and did 

not simply codify the existent customary state of the art.765  

Justice Robertson argued against the separation, in the SCSL Statute, of the three acts of 

conscripting, enlisting and using children, as this would, in his view, wrongly allow for the 

possibility to treat each of these acts as separate and distinct international crimes. However, 

should one refer back to the way in which the prohibition of child recruitment was defined in 

the Additional Protocols of 1977, it is clear that a distinction between the recruitment and the 

use of children in hostilities had already been made. Article 77(2) of AP I sets forth that state 

parties must ensure that children under 15 do not take a direct part in hostilities and, in 

particular, they shall refrain from recruiting them. This wording indicates a distinct 

separation of the act of recruiting from the act of using children. The distinction is even more 

prominent in AP II, which in article 4(3)(c) sets forth that children shall neither be recruited 

nor allowed to take part in hostilities. Since the adoption of the APs, these acts have always 

been kept apart and each has been considered unlawful per sé. To argue that there is a 

necessary nexus between the two, and that one would represent the actus reus and the other 

the mens rea, is contrary to how the prohibition of these acts was formulated from the 

beginning. Moreover, it can be argued that each of the acts already contains both elements, 

actus reus and mens rea. Indeed, both share the same mens rea: the intention to expose the 
                                                
762 Antonio Cassese, International Criminal Law, Oxford University Press, 2003, p.149. 
763 “Report of the Secretary-General on the establishment of a Special Court for Sierra Leone”, supra 545, 
enclosed draft statute. 
764 Matthew Happold, “International Humanitarian law, War Criminality and Child Recruitment: The Special 
Court for Sierra Leone Decision in Prosecutor v Samuel Hinga Norman”, supra 747, p. 294. 
765 William Schabas, An Introduction to the International Criminal Court, supra 533, p. 63; Antonio Cassese, 
Paola Gaeta, John R.W.D. Jones, The Rome Statute of the International Criminal Court: A Commentary, 
Volume I, Oxford University Press, 2002, p. 416. 



 

 207 

child to an environment dangerous to him/her, and each represents a different way of acting or 

behaving, actus reus, that will bring about this same result. Therefore, if the conscription of 

children for use in hostilities was an international crime in November 1996, it must also be 

admitted that each of these acts separately constituted such a crime.  

It remains to be seen whether a distinction also existed between the acts of enlisting and 

conscripting children prior to the adoption of the Rome Statute in 1998, thereby defining 

these acts as separate and distinct war crimes. It is here that the second position expressed in 

Justice Robertson’s Dissenting Opinion becomes relevant: in his view, only forcibly 

conscripting children or using them to participate actively in hostilities were acts aimed at 

“directing children to engage in combat”,766 while the act of enlisting children in armed 

groups or forces, without any use of force, would not fall within that scope.  

Two points may be observed with regard to this position. Firstly, the mens rea 

underpinning the prohibition, and thus the crime, of recruiting and using children in armed 

conflict is not to “direct children to engage in combat”, but to direct children to participate in 

armed groups or forces in a way that will expose them to the dangers of armed conflict. This 

was recognised as early as 1994, when the UN Secretary-General gave Ms. Graça Machel the 

mission to investigate the situation of children in armed conflict.767 Ms. Machel handed in her 

report in August 1996; this report gave an in depth description of the plight of children in 

armed conflict. The report emphasised in particular the fact that children, including girls, were 

recruited for multiple purposes, including combat, sexual services, cooking and cleaning, 

messenger and porter tasks.768  

Secondly, the act of recruiting a child is not necessarily less serious simply because some 

children are not forced to join an armed group or forces. The intention to draw children into a 

life threatening context or, at the very least, the knowledge that this will be the consequence 

of their enlistment, is still present. Moreover, were the recruiters of children in the civil war of 

Sierra Leone supposed to know that conscripting and using children in armed hostilities was 

an international crime, is it possible that they really could have thought that simply by 

abstaining from using force or threats to make children join their groups they were acting in 

accordance with the law? The knowledge that children under 15 are not supposed to be 

involved in armed conflict was considered to be well-established and it thus seems somewhat 

artificial to draw a line between how children could or could not be involved. 
                                                
766 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson, para. 5. 
767 See chapter 1 of this thesis.  
768 Graça Machel, “Impact of Armed Conflict on Children”, UN Doc. A/51/306, supra 11, para.44-45. 
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The ICRC Commentary of the Additional Protocols shows that when article 77, relative to 

the involvement of children in international armed conflicts, was drafted there was no full 

consensus regarding the prohibition of the voluntary enrolment of children under 15.769 It was 

noted that, “sometimes, especially in occupied territories and in wars of national liberation, it 

would not be realistic to totally prohibit voluntary participation of children under fifteen”.770 

Although it was not yet prohibited it was, already in 1977, clearly considered that this should 

be avoided to the greatest extent possible. Indeed, the Commentary further points out that 

valid reasons exist in article 77(2) to refuse the voluntary enrolment of children under the age 

of 15.771 Interestingly enough, however, the Commentary explains that with regard to armed 

conflicts of a non-international character (such as the civil war in Sierra Leone) the 

prohibition to recruit children includes a prohibition to “accept voluntary enlistment”.772 This 

particular point was also brought up by the ICC Pre-Trial Chamber in Lubanga. In its 

Decision on the Confirmation of Charges, the Pre-Trial Chamber recalled that the principle of 

non-recruitment contained in the APs also include a prohibition to accept voluntary 

enlistment.773 Moreover, whereas the age limit of 15 years in article 77(2) was agreed upon in 

the drafting process,774 many delegations had actively pushed for the acceptance of the higher 

age limit of 18 for article 4(3)(c) of AP II.775 

For the aforementioned reasons, it is difficult to see how only (if even) conscription and 

the use of children under 15 in non-international armed conflicts could constitute crimes in 

November 1996 and not the act of enlisting children as well. Indeed, were Justice Robertson’s 

view, that the enlistment of children was not a crime at that time, to be correct, one would 

have to draw the conclusion that none of the acts in question constituted crimes under 

customary international law at the times relevant to the charges being brought. Were the 

opposite conclusion to be drawn – taking into account the common minimum denominator 

that existed amongst all SCSL judges and the UN Secretary-General to consider the forced 
                                                
769 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (Eds.), Commentary on the Additional Protocols of 
8 June 1977 to the Geneva Conventions of 12 August 1949, supra 71, comment on AP I article 77(2), p.900.  
770 Ibid. Author’s emphasis. 
771 Ibid. p. 901. 
772 Ibid. comment on AP II article 4(3)(c), p. 1380.  
773 International Criminal Court, Pre-Trial Chamber, Prosecutor v. Thomas Lubanga Dyilo (Case No. ICC-
01/04–01/06), Decision on the Confirmation of Charges, 21 January 2007, para.308. In this case, the Defence 
argued that Lubanga could not be held responsible for child recruitment since he was unaware of the fact that 
such acts entailed individual criminal responsibility. It further argued that: “the rules of law criminalising the 
recruitment, enlistment and use of child soldiers in hostilities were neither foreseeable, accessible, nor defined 
with certainty”. The Pre-Trial Chamber, based on the evidence presented in the case, rejected this argument as 
factually incorrect. See para. 297 et seq. 
774 Only one delegation suggested that 18 be the minimum age for recruitment.  
775 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (Eds.), Commentary on the Additional Protocols, 
supra 71, p. 1379-1380. 
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recruitment of children for active participation in hostilities a crime entailing individual 

criminal responsibility – the only acceptable interpretation, knowing with what intentions AP 

II was drafted, would be that voluntary recruitment was comprised in this definition as well. 

Albeit many legal scholars have seriously criticised the SCSL for affirming its jurisdiction 

over the customary crime of child recruitment, it should also be recalled that no similar 

objections seem to come from states. The SCSL jurisprudence is generally recognised and 

supported by the international community, and even the US – which was the only country that 

was critical of the adoption of the SCSL Statute – adopted two “child soldier acts” in 2008, 

claiming that is has universal jurisdiction over the crimes of recruiting and using children in 

armed conflict.776 

Furthermore, it can be observed with regard to Justice Robertson’s Dissenting Opinion that 

he actually considers the joint acts of conscripting children under 15 and using them to 

participate actively in hostilities to be a war crime.777 As illustrated above, Justice Robertson 

then strongly argues against enlistment as part of that crime or, even more, as a proper crime. 

The SCSL, however, did not have jurisdiction over war crimes, and defining the acts as such 

was never the issue. The SCSL Statute defines child recruitment as “other serious violations 

of international humanitarian law”.778 The origin of such ‘serious violations’ is not described 

in the Statute, but in his report to the UNSC on the creation of a Special Court for Sierra 

Leone the UN Secretary-General suggested that the crimes under article four of the Statute 

were all part of customary international law;779 this despite the fact that neither attacks against 

peacekeepers (article 4(b)) nor child recruitment had been explicitly defined as international 

crimes prior to the adoption of the Rome Statute in 1998.780  

It is also noteworthy that there is no threshold for crimes under article four of the SCSL 

Statute. While article two, which defines the jurisdiction of the SCSL over crimes against 

humanity, sets forth that such crimes must be committed as “part of a widespread and 

systematic attack against any civilian population”,781 the crimes under article four can be 

committed as single and sporadic acts. In this regard, they are indeed treated similarly to war 

                                                
776 Unites States, the “Child Soldiers Prevention Act of 2008” and the “Child Soldiers Accountability Act of 
2008”. 
777 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson, para. 4. 
778 Statute of the Special Court for Sierra Leone, Chapeau of article 4. 
779 “Report of the Secretary-General on the establishment of a Special Court for Sierra Leone”, supra 545, para. 
16-18. It should be observed that the Secretary-General doubted the customary nature of child recruitment as set 
forth in the Rome Statute and that he considered the crime set forth in the SCSL Statute to be different. 
780 Ibid. 
781 Statute of the Special Court for Sierra Leone, Chapeau of article 2. 
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crimes.782  

If not explicitly defined as international crimes by November 1996, how could the SCSL 

have otherwise justified its affirmation of jurisdiction over such acts in Hinga Norman? As 

has already been argued earlier in this study, the major problem with the SCSL Statute was 

not the fact that the acts of recruiting and using children in armed conflict were included 

among the crimes over which the Special Court had jurisdiction, but rather how they were 

included and on which grounds. Indeed, other violations of AP II were included in the statute 

and, with the clear and well-recognised precedent set by the international criminal tribunals to 

attach individual criminal responsibility for violations of AP II, this did not create much 

debate. On the other hand, labelling the acts of recruiting and using children in armed conflict 

“other serious violations of international law” that drew their nature as acts entailing 

individual criminal responsibility from customary international law was a whole different 

story.  

As mentioned briefly in Chapter 4 of this study, not enough attention has been given, to 

date, to the possibility of treating the crimes of recruiting and using children in armed conflict 

as crimes against humanity. Yet this might very well have been a way for the Special Court to 

justify its jurisdiction over these acts. The forced recruitment of children into armed groups or 

forces and their use for multiple purposes, such as participation in hostilities, sexual services, 

and a series of other tasks, are acts that can amount to slavery or slave-like practices. This was 

recognised in the ILO Convention 182 on the elimination of the worst forms of child labour, 

which states that sale and trafficking of children, debt bondage and serfdom and forced or 

compulsory labour, including forced or compulsory recruitment of children for use in armed 

conflict are forms of slavery or practices similar to slavery.783  

Slavery is a crime against humanity under international law and has been since the 

adoption of the Nuremberg Charter for the International Military Tribunal if not earlier.784 

Through its inclusion in the Nuremberg Charter slavery represents one of the first codified 

crimes under international criminal law. In 1956, the UN Supplementary Convention on the 

                                                
782 Rome Statute article 8 on war crimes sets forth that: “The Court shall have jurisdiction in respect of war 
crimes in particular when committed as part of a plan or policy or as part of a large-scale commission of such 
crimes.” The wording “in particular” does not impose a proper threshold with regard to the applicability of the 
ICC’s jurisdiction. 
783 ILO, C182 on the Elimination of the Worst Forms of Child Labour, supra 50, article 3(a). 
784 Nuremberg Charter for the International Military Tribunal. Article 6(c) sets forth that the Tribunal shall have 
jurisdiction over: “CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, deportation, 
and other inhumane acts committed against any civilian population, before or during the war; or persecutions 
on political, racial or religious grounds in execution of or in connection with any crime within the jurisdiction of 
the Tribunal, whether or not in violation of the domestic law of the country where perpetrated.”  
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Abolition of Slavery, the Slave Trade and Institutions and Practices similar to Slavery 

extended the definition of slavery to include child labour practices.785 Forced and compulsory 

child labour had already been prohibited in international labour law by the Forced Labour 

Convention of 1930,786 and admitting children to any type of work likely to jeopardise their 

health has been prohibited since 1973.787 

The SCSL Statute sets forth that the Special Court has jurisdiction over the crime against 

humanity of ‘slavery’ and the crime against humanity of ‘sexual slavery’.788 As 

aforementioned, crimes against humanity must be committed systematically and on a 

widespread basis in order for them to be considered as such. In an armed conflict such as the 

11-year civil war of Sierra Leone, in which tens of thousands of children were involved in all 

of the warring factions, satisfying this threshold as it applied to child recruitment would not 

have posed a problem. The civil war of Sierra Leone was characterised by widespread abuses, 

in which women and girls especially were forced into domestic servitude, other forced labour, 

and sexual slavery.789 As previous chapters of this thesis have illustrated, children are 

frequently recruited into armed groups not only for combatant purposes, but as sex slaves and 

domestic workers as well. These practices, when committed systematically and on a 

widespread basis, constitute crimes against humanity,790 and when they are committed within 

the context of an armed conflict they can amount to war crimes.791  

When the Appeals Chamber was called upon to decide whether the Special Court indeed 

had jurisdiction over the acts of recruiting and using children in armed conflict it could firmly 

confirm that such acts were prohibited under customary international law. However, the 

arguments supporting that such acts, as they were defined in the SCSL Statute, also 

constituted international crimes at the times relevant for the indictments leave room for doubt 

and for many scholars it has been difficult to fully accept such an affirmation without 

claiming that the SCSL interpreted the law in an expansive manner. Arguably, a combined 

reading of articles two and four of the SCSL Statute could have laid a more solid ground upon 

which to base the establishment of the jurisdiction of the Special Court with regard to these 

                                                
785 Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions and Practices similar 
to Slavery, supra 294, article 1(d).   
786 ILO, Forced Labour Convention, supra 157, article 11. 
787 ILO, Minimum Age Convention, Geneva, 1973, article 3(1). 
788 Statute of the Special Court for Sierra Leone, article 2. 
789 See: The Coalition to Stop the Use of Child Soldiers, “Child Soldiers Coalition welcomes verdicts against 
child recruiters in Sierra Leone”, Dakar, 20 June 2007. 
790 Rome Statute of the International Criminal Court, article 7(1)(g); Statute of the International Criminal 
Tribunal for the former Yugoslavia, article 5; Statute of the International Criminal Tribunal for Rwanda, article 
3. 
791 Rome Statute of the International Criminal Court, article 8(2)(b)(xxii) and article 8(2)(e)(vi). 
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crimes. The result of such reasoning would have meant that Samuel Hinga Norman and the 

other defendants that were brought before the SCSL could have been prosecuted for the acts 

of recruiting and using children for active participation in armed hostilities and other slave-

like practices, amounting to crimes against humanity. However, just as Justice Robertson 

contended in his Dissenting Opinion, although for other reasons, the voluntary recruitment 

(i.e. enlistment) of children would not have fallen within the scope of such crimes.792 

At the time that the ICC and the SCSL were created, it is clear that the international 

community was ready to take international criminal law a step further with regard to children 

and armed conflict. The prohibition of child recruitment had existed for more than 20 years 

and had developed into a norm of customary international law. The criminalisation of this 

practice was a natural development and during the negotiations of the Rome Statute it was 

strongly felt that the crimes of recruiting and using children in armed conflict should fall 

under the jurisdiction of the ICC as crimes in and of themselves793 (and not as part of the 

crime of, for instance, slavery). A similar novelty was introduced in international criminal law 

when the SCSL sentenced individuals for ‘forced marriage’.794 As Professor Cassese has 

suggested, in an evolving field of law such as ICL, there is a certain room for judicial 

development.795 There is nothing strange with the fact that the ICC and SCSL Statutes define 

child recruitment as an international crime and, considering the previously created ICTR and 

the precedent that its jurisdiction over violations of AP II set, this development was more than 

foreseeable. The doubts as to whether child recruitment was already a crime under customary 

international law between November 1996, when the SCSL’s temporal jurisdiction began, and 

July 1998,796 when the Rome Statute defined it a war crime, do nevertheless persist in legal 

scholarship. 

Before concluding this section, a small peculiarity to Hinga Norman ought to be 

mentioned. While the Defendant had initially been accused of all three acts of conscripting, 

enlisting, and using children,797 the charge of conscription was later dropped without 

explanation. This occurred when the decision was taken to join the cases against three CDF 

                                                
792 For instance, article 3 of ILO Convention 182 on the worst forms of child labour defines forced or 
compulsory labour, including forced or compulsory recruitment, as a form of slavery or slave-like practices, 
indicating that some degree of compulsion or force is necessary. 
793 Michael Cottier, “Participation of children in hostilities”, in: Otto Triffterer (Ed.), Commentary to the Rome 
Statute, supra 580, p.468. 
794 Micaela Frulli, “Advancing International Criminal Law: The Special Court for Sierra Leone Recognizes 
Forced Marriage as a ‘New’ Crime against Humanity”, in: Journal of International Criminal Justice, Vol.6, 
2008, p.1033-1042. 
795 See supra p.191. 
796 Not to say up until the present day. 
797 SCSL, Case No. SCSL-03-I, The Prosecutor v Sam Hinga Norman, Indictment, 7 March 2003. 
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members, Hinga Norman, Fofana and Kondewa.798 Fofana and Kondewa had previously been 

indicted only for the enlistment and use of children,799 and the only reason for which the 

charge of conscription was dropped seems to have been related to the practical concern to 

have one single set of charges common to all three of the accused so that a joint trial could be 

held.800 Nothing in the facts against Hinga Norman had changed, and from the text of the joint 

indictment it is still clear that he allegedly “knew and approved the recruiting, enlisting, 

conscription, initiation and training of […] children under the age of 15 years”.801 

Nevertheless, in the list of charges only enlistment and use of children appear. 

 

2.2 INTERPRETATION OF THE TERMS ‘RECRUITMENT’, ‘CONSCRIPTION’, AND ‘ENLISTMENT’ 

Section 2.1 analysed the ruling of the Special Court for Sierra Leone in the Preliminary 

Motion raised by the Defendant in The Prosecutor v Samuel Hinga Norman. It called 

attention to the fact that one of the difficulties in addressing the prohibition and the crimes of 

recruiting and using children in armed conflict is related to the meaning conferred to the term 

‘recruitment’; the present section addresses this term more carefully.  

It has been debated time and again whether recruitment includes forced, compulsory, and 

voluntary forms of recruitment. While early debates were limited to scholarly interpretations 

of existing international instruments relative to the rights of the child, as well as civil society 

pushing for the broadest possible meaning of the term, the emerging case law on crimes 

against children now adds an important contribution to the current debate.802  

In the IHL- and human rights instruments relative to children and armed conflict that were 

adopted in the 1970s and 1980s, the recruitment and use of children were prohibited.803 While 

Additional Protocol II, relative to non-international armed conflicts, intended the term 

‘recruitment’ to include both forced/compulsory recruitment and voluntary enlistment,804 this 

was not yet fully the case for Additional Protocol I governing international armed conflicts.805 

                                                
798 SCSL, Case No. SCSL-03-14-I, The Prosecutor v Sam Hinga Norman, Moinina Fofana, Allieu Kondewa, 
Indictment, 5 February 2004. 
799 There were also other charges against the accused, but here we are focusing only on those relevant to child 
recruitment. 
800 The same procedure was chosen with regard to other armed groups of Sierra Leone and the SCSL joined the 
cases against three RUF members and three AFRC members. 
801 SCSL, The Prosecutor v Sam Hinga Norman, Moinina Fofana, Allieu Kondewa, Indictment, supra 798, 
para.17. 
802 Both the ICC in The Prosecutor v Thomas Lubanga Dyilo and the SCSL in The Prosecutor v Sesay, Kallon 
and Gbao and The Prosecutor v Brima, Kamara and Kanu have pronounced themselves on the terms. 
803 Additional Protocol I, Additional Protocol II, and the CRC. 
804 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (Eds.), Commentary on the Additional Protocols, 
supra 71, p.1379-1380. 
805 Ibid. p.901. 
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Indeed, during the negotiations of AP I, it became clear that the drafters could not agree 

unanimously that the term recruitment should include voluntary enlistment; this was not 

because it was not desirable to include voluntary enlistment under the umbrella term 

recruitment, but because it was considered impossible to exclude all hypothetical situations in 

which such recruitment could take place. The examples of occupied territories and wars of 

national liberation, in particular, were evoked as situations in which the complete exclusion of 

voluntary enrolment would be unrealistic.806  

The fact that these two treaties, which were adopted at the same time, conferred a different 

meaning to the same term explains why debate around the “real” meaning of ‘recruitment’ 

soon arose. The CRC followed in 1989, and maintained the term ‘recruitment’ in its article 

38, which prohibits the recruitment of children under 15 into the armed forces of a state 

party.807 No clear indication can be found as to the exact meaning of the term, but the 

Legislative History of the CRC demonstrates that various proposals were made during the 

negotiations of this convention to render the prohibition more or less stringent, depending on 

the state interest of the delegation that made the proposal. To give an example, one proposal 

was made to include a provision protecting the child “from conscription or from use in 

military combat”;808 when the term ‘conscription’ was not accepted by a majority of the 

delegations, it was suggested that the wording ‘compulsory recruitment’ be chosen.809 

Another delegation proposed the somewhat broader wording of “mobilizing children” into the 

armed forces,810 and yet another state representative expressed the desire to make a distinction 

between “voluntary recruitment by military schools and obligatory recruitment”.811  

At the unanimous adoption of the CRC, the single term ‘recruitment’ was upheld, and it 

had been given no clear interpretation. It can be argued, however, that the term is more 

comprehensive than ‘conscription’ and that it includes something more than simply 

‘compulsory recruitment’, the moment that it would otherwise be difficult to understand why, 

during the negotiations, several delegations tried to restrict the prohibition in such terms. 

Another argument in favour of such an interpretation can be found in the OPAC, which was 

adopted in 2000. The OPAC prohibits the recruitment (tout court) of children under 18 into 

                                                
806 Ibid. p.900. 
807 CRC, article 38(3).  
808 Office of the United Nations High Commissioner for Human Rights, Legislative History of the Convention on 
the Rights of the Child, Volume II, supra 109, p. 779. 
809 Ibid. p.782. 
810 Ibid. p.781. Although the term ‘mobilise’ implies some form of encouragement, it needs imply neither threat 
or force (forced recruitment) nor obligation (compulsory recruitment). See for instance Oxford English 
Dictionary, Oxford University Press. 
811 Ibid. p.790. 
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armed groups,812 but makes a distinction between compulsory recruitment into armed forces, 

which is prohibited, and their voluntary recruitment, which is restricted but not entirely 

prohibited.813 The drafters of the OPAC thus seemed perfectly clear on the fact that the term 

‘recruitment’, when not specified with a qualifying adjective, encompassed all forms of 

recruitment of children, independent of the means or methods used. 

The ILO Convention 182 on the Worst Forms of Child Labour prohibits the “forced and 

compulsory recruitment of children”;814 it is, therefore, the only legal instrument relative to 

child recruitment that makes a distinction between ‘forced’ and ‘compulsory’ recruitment. In 

other instruments, the distinction is instead made between recruitment that is voluntary and 

that which is not, the latter including conscription, compulsory recruitment and forced 

recruitment. Most commonly, the terminology used when referring to non-voluntary 

recruitment is that of ‘conscription’,815 and this term is often intended to comprise the other 

expressions of non-voluntary recruitment as well. This was clearly established by the ICC 

Pre-Trial Chamber in its Decision on the Confirmation of Charges in The Prosecutor v 

Thomas Lubanga Dyilo (also referred to as Lubanga);816 in its decision, the Pre-Trial 

Chamber held that conscription and enlistment represent two different forms of recruitment, 

the first being forcible recruitment and the second voluntary.817 

Shortly thereafter, a similar position was taken by the SCSL in The Prosecutor v Brima, 

Kamara and Kanu (the AFRC case) in which Trial Chamber II held that conscription 

“encompasses acts of coercion, such as abductions and forced recruitment”.818 Trial Chamber 

I of the SCSL later confirmed the same position in The Prosecutor v Sesay, Kallon and Gbao 

(the RUF case), by stating that: “either the abduction of persons for specific use within an 

organisation or the forced military training of persons is independently sufficient to constitute 

conscription, as both practices amount to compelling a person to join an armed group”.819  

The discussion relative to the meaning of the term ‘recruitment’ is likely to have been an 

underlying factor in the decision to change the terminology in legal instruments criminalising 

child recruitment. Indeed, the Statutes of the ICC and the SCSL do not mention the term 

                                                
812 OPAC, article 4. 
813 Ibid. article 2 and 3. 
814 ILO Convention 182 on the Worst Forms of Child Labour, supra 50, article 3. 
815 This is the term employed in the Statutes for the ICC and the SCSL. 
816 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 246. 
817 Ibid. 
818 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Brima, Kamara and Kanu, (Case No. 
SCSL-04–16-T), Judgment of 20 June 2007, para. 734. 
819 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Sesay, Kallon and Gbao, (Case No. SCSL-
04–15-T), Judgment of 2 March 2009, para 1695. 
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‘recruitment’, and instead grant the respective courts jurisdiction over the crimes of 

conscripting or enlisting children under the age of fifteen into armed groups or forces, or 

using them for active participation in hostilities.820 By adopting more specific or precise 

terminology, the room for restrictive interpretations by the courts is limited, and the 

recruitment of children under 15 is effectively criminalised in all of its forms.  

The fact that the material elements (actus reus) of the crime of child recruitment were 

explicitly defined as “conscription and enlistment” did not prevent Justice Robertson from 

discussing the term ‘recruitment’ in his Dissenting Opinion in the ruling of the SCSL on the 

Preliminary Motion discussed in paragraph 2.1 of this chapter. Justice Robertson therein 

stated that: “‘Recruitment’ is a term which implies some active soliciting of ‘recruits’, i.e. to 

pressure or induce them to enlist: it is not synonymous with ‘enlistment’.”821 This 

interpretation does not correspond to that of well-established dictionaries, which define 

recruitment as “the action of enlisting new people in the armed forces” or “the action of 

finding new people to join an organization”;822 these definitions in no way indicate that there 

is a need to use pressure when executing this action. 

Certain doubts still remain as to the, perhaps too simplistic, distinction supported by the 

Pre-Trial Chamber in Lubanga, which equals ‘enlistment’ with ‘voluntary recruitment’ and 

‘conscription’ with ‘forced recruitment’. In accordance with article 31(1) of the VCLT, the 

text of a treaty must be given its ordinary meaning. However, the ordinary meaning of the 

terminology used in the statutes does not seem to lead to the distinction that the Pre-Trial 

Chamber has posited. Conscription is a term that refers to the laws of military service in the 

armed forces of a state. It is a compulsory form of recruitment, and the laws that establish the 

obligation to perform military service can be enforced, meaning that a person who infringes 

on the law and refuses to serve may incur penal or civil consequences. Nevertheless, in its 

ordinary meaning ‘conscription’ cannot be said to be a forced recruitment, i.e. a form of 

recruitment in which the use or threat of force is necessarily present. Forced recruitment 

would, rather, be constituted by acts such as the abduction of children. However, despite the 

fact that this is a very common form of child recruitment, the statutes of the ICC and the 

SCSL contain no explicit reference to forced recruitment or to abduction. The question thus 

remains as to whether such recruitment would fall under the definition of ‘conscription’ or 
                                                
820 Rome Statute of the International Criminal Court, article 8(2)(b)(xxvi) and 8(2)(e)(vii), and Statute of the 
Special Court for Sierra Leone, article 4(3)(c). While the Rome Statute defines such acts ‘war crimes’, the SCSL 
Statute defines them as ‘other serious violations of international humanitarian law’. 
821 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729, Dissenting Opinion of Justice Robertson, para. 27. 
822 See for instance Oxford English Dictionary, Oxford University Press. 
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under that of (forced) enlistment.  

Enlistment, on the other hand, has often been equated with “voluntary” recruitment. 

Nevertheless, as many child rights experts have argued for years, the incapacity of children – 

as in to say, they do not yet have the capacity – to give their informed consent means that, in 

practice, there are hardly any instances that might truly be called voluntary recruitment.823 

Recruitment that does not involve the use of force or law enforcement could, rather than being 

called voluntary, more appropriately be defined as coerced recruitment. In fact, children may 

volunteer to become members of armed groups because they are promised money, food, or 

other things that they lack in their every day life. They, however, are rarely fully informed 

about the consequences of their choice to volunteer; they are unaware of the often slave-like 

conditions that await them and the atrocities that they will be trained and expected to carry 

out. Indeed, interviews with children who have been “voluntarily recruited” often attest to 

how the children were drawn to the apparent power and (relative) economic wel-being of the 

group members, who were, as was described in one instance, riding motorcycles and seemed 

able to take whatever they wanted. As Rachel Brett and Margaret McCallin observe in their 

book “Children: the Invisible Soldiers”, at times a meal of food once a day may be all it takes 

to make it impossible for a poor child to resist recruitment.824  

In this regard, an interesting parallel may be drawn to women’s reproductive rights and the 

discourse on sterilisation. Indeed, a similar tendency to make a distinction between forced and 

coerced sterilisation may be discerned. While forced sterilisation needs no particular 

explanation, there are several examples of sterilisation that is seemingly voluntary, but that 

clearly undermines the reproductive rights of women. In the 1990s, the creation of 

programmes that offered monetary compensation to women in exchange for their sterilisation 

caught the attention of human rights and women’s rights organisations. One of the much 

discussed programmes was the C.R.A.C.K. programme in the U.S.825 The rationale behind the 

programme was (supposedly) the protection of children from unfit women, and it specifically 
                                                
823 This was, for instance, pointed out by one of the expert witnesses during the Lubanga trial, who stated: “from 
a psychological point of view children cannot give ‘informed’ consent when joining an armed group, because 
they have limited understanding of the consequences of their choices”. See: International Criminal Court, Trial 
Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 March 2012, para. 610. 
824 Rachel Brett and Margaret McCallin, Children: the Invisible Soldiers, Rädda Barnen (Swedish Save the 
Children), 1996. 
825 Another example is the practice, before the fall of Communism, of offering monetary incentives to Romani 
women to undergo sterilization procedures. See: Sheila C. Cummings, “Is CRACK the Cure?”, in: Journal of 
Law in Society, Vol.5, 2003-2004, p.1-9. China’s family planning policies also contain many elements of 
coercion, such as the withdrawal of social, health, and employment benefits as well as intense psychological 
pressure or even fines to ensure women have no more than one child. See: Reed Boland, “Civil and Political 
Rights and the Right to Non-Discrimination: Population Policies, Human Rights, and Legal Change” in: 
American University Law Review, Vol.44, 1994-1995, p.1257-1278.  
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targeted women with drug abuse problems; such women were offered $200 to undergo 

sterilisation, in order to avoid the suffering they would otherwise cause their potential 

children for being a drug-addicted mother. While this programme was, in appearance, 

perfectly optional, it was soon strongly criticised for its coercive tactics. Indeed, lawyers and 

human rights activists (rightly) argued that since money is fundamental to feed drug-

addiction, $200 offered to a drug-addicted woman could simply be too much to resist.826 

When a woman relinquishes her fundamental right to reproduction for a mere $200, serious 

questions arise as to her capacity to comprehend the consequences of her action as well as to 

the information offered to such a woman by those in charge of the programme. Sterilisation 

risks irrevocably penalising a woman for her illness (drug addiction), and “bribing” a group of 

individuals who are highly unlikely to have been informed of or to have understood all of the 

aspects that such a choice implies, is not only unethical but arguably amounts to a coerced 

form of sterilisation.  

In The Prosecutor v Fofana and Kondewa (the CDF case), the SCSL Trial Chamber 

adopted an interesting interpretation of the term enlistment, which could result in the collapse 

of the distinction made between ‘conscription’ and ‘enlistment’ as respectively forced and 

voluntary forms of recruitment. Among the charges brought against Fofana and Kondewa 

were the crimes of enlisting children under 15 and using them to participate actively in 

hostilities.827 It is possible that because the term ‘conscription’ was not included in the 

charges the Trial Chamber was led to read more into the charges of enlistment of children. 

Indeed, the Chamber argued that “it is clear that voluntary enlistment is but one form of 

enlistment”,828 and asserted that the term ‘enlistment’ could encompass both forced and 

voluntary recruitment. Forced enlistment would thus be an “aggravated form” of the crime.829 

The ICC made a similar interpretation in its initial decisions relative to the situation in 

Uganda.830 In each of the arrest warrants of three of the Ugandan suspects, the count of 

enlisting children is included in the charges. However, when reading the mode of recruitment, 

it is specified that such enlistment occurred “through abduction”,831 which of course is 

anything but a voluntary form of recruitment. Indeed, on the website of the ICC the counts 

                                                
826 Renée Chelian, “Remarks on the “CRACK” Program: Coercing Women’s Reproductive Choices”, in: 
Journal of Law in Society, Vol.5, 2003-2004, p.187-197. 
827 Special Court for Sierra Leone, Trial Chamber I, Prosecutor v. Fofana and Kondewa, (Case No. SCSL-04-
14-T), Judgment of 2 August 2007. 
828 Ibid. para. 192. 
829 Ibid. 
830 For more on the Ugandan situation before the ICC, see infra, paragraph 2.5 of this chapter. 
831 International Criminal Court, Pre-Trial Chamber II, Warrants of arrest for Joseph Kony, Vincent Otti and 
Okot Odhiambo. 



 

 219 

against the three men are expressed as “forced enlistment”.832 That the ordinary meaning of 

the term ‘enlistment’ could comprise any type of recruitment, conscription included, was also 

articulated in the ICRC Commentary on the ICC Elements of Crimes.833 

While the Draft Statute for the ICC contained the proposals to employ either the term 

‘recruiting’ or the even less specific formula of “forcing children under the age of fifteen 

years to take a direct part in hostilities”,834 which may have risked excluding the act of 

recruitment altogether, the final version of the Statute is much more comprehensive. 

Interestingly enough, however, the change in terminology did not occur due to concerns 

regarding voluntary or non-voluntary recruitment, but was inserted primarily on account of 

the United States, which had protested against the inclusion of the term ‘recruitment’ insofar 

as it could have implications on the country’s campaigns to promote military careers among 

young people.835  

The Rome Statute does not clarify the precise meaning of the terms ‘enlistment’ and 

‘conscription’, and the ICC Elements of Crimes are also silent in this respect. Scholarly 

opinions and the SCSL and ICC case law, however, concur that all forms of recruitment of 

children under 15 have been criminalised.836 Importantly, the recent trial judgment in 

Lubanga confirms this position. Trial Chamber I, having observed the lack of a clear 

definition of the acts of conscription and enlistment in the Statute, deemed it necessary to 

interpret the terms. It is noteworthy that, in line with article 21 of the Rome Statute and the 

ICC Appeals Chamber’s decision that the jurisdiction of the Court must be in accordance with 

international human rights norms,837 the Chamber paid careful attention to human rights 

provisions relating to child protection. In its examination of the relevant instruments that 

                                                
832 See: 
http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200204/related%20cases/icc%200
204%200105/Pages/uganda.aspx last accessed 19 February 2013. 
833 The Commentary to the Elements of War Crimes also observes that the terms used seem to encompass all 
forms of recruitment. See: Knut Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court: Sources and Commentary, supra 611, p.377.  
834 Draft Statute of the International Criminal Court, United Nations Diplomatic Conference of Plenipotentiaries 
on the Establishment of an International Criminal Court, Doc. A/CONF.183/2/Add.1, 14 April 1998, p.21. 
835 Otto Triffterer (Ed.), Commentary on the Rome Statute, supra 580, p.468. 
836 Knut Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources 
and Commentary, supra 611, p.377; Otto Triffterer, Commentary on the Rome Statute, supra 580, p.472; 
William Schabas, “The Rights of the Child, Law of Armed Conflict and Customary International Law: A Tale of 
Two Cases” in: Karin Arts and Vesselin Popovski, International Criminal Accountability and the Rights of 
Children, supra 1; Matthew Happold, “Children Participating in Armed Conflict and International Criminal 
Law”, in: Human Rights and International Legal Discourse, Vol.5, 2011, p.82-100. 
837 International Criminal Court, Appeals Chamber, Judgment on the Appeal of Mr. Thomas Lubanga Dyilo 
against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2)(a) of the 
Statute of 3 October 2006 (ICC-01/04-01/06-772), 14 December 2006, para. 36.  
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prohibit the recruitment and use of children in armed conflict, Trial Chamber I thus made an 

observation of great importance, which had previously been ignored by the Pre-Trial 

Chamber, namely that while the prohibition to recruit or use children under 15 in armed 

conflicts is aimed at the protection of the child, such protection is not only intended to 

safeguard children from the violence that fighting implies, but also to avoid the severe trauma 

that these children suffer as a consequence of their recruitment.838 The trauma resulting from 

the experience of being recruited as a child is determined by several factors, such as loosing 

one’s family or being exposed to fear and violence. Furthermore, the Chamber also noted that 

children who are recruited are often exposed to a range of abuses, such as sexual violence or 

cruel and inhumane treatment, which are clearly incompatible with their fundamental 

rights.839  

With regard to the precise acts of conscripting and enlisting children, the Chamber 

accepted the position expounded by the Pre-Trial Chamber for which conscription and 

enlistment are forms of recruitment, and that the distinguishing element between the two is 

that a degree of compulsion is required for the act in question to be considered 

conscription.840 However, in light of the information provided by the expert witnesses,841 the 

Chamber also stated that the so-called voluntary recruitment is a matter of lack of information 

or alternatives,842 which renders somewhat artificial the distinction that is made between 

forced and voluntary recruitment.843  

It may be seen as a positive development that the Lubanga judgment confirms that all 

forms of child recruitment, as long as there is a nexus to an armed conflict,844 are to be 

considered a war crime. Nevertheless, the Trial Chamber could have gone further. The current 

state of the art leaves some doubts surrounding the definition of certain types of forced 

recruitment, such as the abduction of children. Surely, abductions do not automatically fall 

within the traditional meaning of the term conscription, which represents, as aforementioned, 
                                                
838 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 605. 
839 Ibid. para. 606. 
840 Ibid. para. 607 and 608. 
841 The two expert witnesses referred to in this matter are Radhika Coomaraswamy, the UN Special 
Representative for Children and Armed Conflict, and Elisabeth Schauer, expert in psychotraumatology.   
842 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 617. 
843 This was also the view of the SCSL in the CDF case. See: CDF Trial Judgment, supra 827, para. 192.  
844 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 571. It has been suggested that the link to an armed conflict is not necessary for child 
recruitment to constitute a war crime. While such an exception could have considerable advantages, seeing that 
many children are indeed recruited during peace time to be subsequently employed in armed hostilities, this 
position has not been confirmed by the case law. See: Otto Triffterer (Ed.), Commentary on the Rome Statute of 
the International Criminal Court, supra 580, p. 470. 
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a form of obliging persons (often by law) to join the armed forces.845 It would have been 

desirable for the Trial Chamber to clarify that both enlistment and conscription can imply the 

use of force, but that the presence of the use of force is in no way a necessary element for this 

offence to be considered as such. This clarification would also have been coherent with the 

language used by the ICC to define the crimes committed in Uganda.846 Nevertheless, it could 

be argued that the Trial Chamber has already taken this position, insofar as it has affirmed 

that whether the recruitment of a child “involved compulsion or was “voluntary” are 

circumstances which may be taken into consideration […] at the sentencing or reparations 

phase”;847 this affirmation seemingly implies that regardless of whether the defendant was 

charged with enlisting or with conscripting children, the use of force would be an aggravating 

factor and potentially lead to a more severe sentence. Moreover, in Lubanga specifically, the 

Trial Chamber decided to treat the two acts of conscription and enlistment jointly, and found 

evidence that “widespread recruitment of young people, including children under the age of 

15, on an enforced as well as a “voluntary” basis” had taken place.848 

In the recent trial judgment in Taylor, the SCSL Trial Chamber took an unfortunate stance 

in the debate regarding conscription and enlistment, in which it states that ‘conscription’ 

encompasses any act of coercion, while the element of compulsion or coercion, typical of 

conscription, is absent with ‘enlistment’. Moreover, the Trial Chamber went so far as to hold 

that conscription is carried out “with the purpose of using [children] to participate actively in 

hostilities”.849 However, as has been discussed in this study, and as was made very clear by 

the ICC Trial Chamber in the Lubanga judgment, the acts of conscripting or enlisting children 

under 15 years of age constitute war crimes independent of the subsequent use of the recruited 

children. The SCSL Trial Chamber further holds that the crime of enlisting or conscripting 

children is a crime of a continuing character, meaning that it continues to be committed 

throughout the period of time that the child is with the armed group (or at least until he/she 

turns 15).850 This view reflects that of the ICC Pre-Trial Chamber in the Lubanga Decision on 

the Confirmation of Charges. However, while this can be a positive interpretation from a 

child protection perspective, it must not imply that the charges of enlistment or conscription 

                                                
845 The Oxford English Dictionary defines conscription as compulsory enlistment for state service, typically into 
the armed forces. 
846 See section 2.5 of this chapter. 
847 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 617. 
848 Ibid. para. 911. 
849 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Charles Taylor, Trial Judgment of 26 April 
2012, para.441-442. 
850 Ibid. para.443. 
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replace other charges such as the use of children for active participation in hostilities, sexual 

slavery or sexual violence against recruited children, or the inhumane treatment of many of 

the children who have been recruited.  

Indeed, the ICC Trial Chamber, in the Lubanga judgment, made a fundamental 

clarification when it not only manifestly reaffirmed that the three acts of enlisting, 

conscripting, and using children were separate and distinct acts but also defined them as three 

distinct offences.851 As will be presented in paragraph 2.4 of this chapter, the opposite opinion 

can lead to serious flaws in the evaluation of the facts and, consequently, affect the outcome 

of the trial. To distinguish between the three offences of enlisting, conscripting, and using 

children for active participation in hostilities, and in particular to make a distinction between 

the first two and the last, means that the treatment and situation of a child following his/her 

recruitment is irrelevant to the fact that he/she has been the victim of a war crime (the war 

crime of enlistment or conscription of children). Whether the child has been used for active 

participation in hostilities, for sexual services, or, indeed, even if the child has just been kept 

with the group without playing any role in particular, does not affect the existence (or the 

gravity) of the first offence, i.e. the enlistment/conscription. As the ICC Trial Chamber has 

rightly pointed out, although children may be recruited mainly for use in hostilities, nowhere 

in the Rome Statute is this element required to establish the existence of a crime.852  

The fact that all forms of child recruitment are prohibited and criminalised implies that it 

makes no difference whatsoever to the criminal character of the acts if a child under 15 years 

of age consents, or even requests, to be recruited. The moment that the required mental 

element of knowledge of the child’s age by the recruiter is met, the mere fact (or omission) of 

not refusing his/her enlistment can constitute a war crime.853 It is the responsibility of the 

recruiter to know the age of the person being recruited and to decline anyone younger than 15 

years. The element of knowledge is clearly established in the ICC Elements of Crimes, which, 

relative to the crimes of conscripting, enlisting, or using children under 15, set forth that “the 

perpetrator knew or should have known that such person or persons were under the age of 15 

years”.854 This was the position adopted in The Prosecutor v Thomas Lubanga Dyilo, in 

which it was stated that “the child’s consent is not a valid defence”, first by the ICC Pre-Trial 

                                                
851 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 609. 
852 Ibid. 
853 Otto Triffterer (Ed.), Commentary on the Rome Statute, supra 580, p.472.  
854 International Criminal Court, Elements of Crimes, supra 610, p.144 and 153. 
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Chamber in the confirmation of charges855 and later by Trial Chamber I in the trial 

judgment.856  

The reliance of the ICC on the Elements of Crimes relative to the age of enlisted children 

has been discussed.857 The reason for this is that the Rome Statute contains an article 

specifically dedicated to the mental element of the crimes, which establishes that intent and 

knowledge are required.858 Knowledge is, in article 30 of the Rome Statute, the awareness 

that a certain circumstance exists or that a certain consequence will follow.859 The Elements 

of Crimes relative to child recruitment seem to lower this standard by setting forth a second 

standard, stating that the perpetrator knew or should have known that the person recruited was 

under 15 years of age;860 the presence of these two different standards gives rise to the 

question as to which of the two should apply. 

According to Professor Kai Ambos, the Elements of Crimes represent a subsidiary source 

of law, and as such they would not be able to modify what the Rome Statute itself sets 

forth.861 Article 21 of the Rome Statute on the applicable law of the ICC, however, seems to 

place the Elements of Crimes on the same level as the Statute,862 whereas article 9 on the 

Elements of Crimes indicates that these shall “assist the Court in the interpretation and 

application of articles 6, 7 and 8”.863 The same article continues and states that the Elements 

of Crimes shall be consistent with the Rome Statute, and thereby does seem to place them in a 

subordinate position to the Statute. Nevertheless, this does not necessarily mean that to apply 

the Elements of Crimes relative to the mental elements of the age limit for child recruitment is 

incompatible with the Rome Statute. 

Article 30 of the Rome Statute sets forth that the article shall apply “unless otherwise 

provided”.864 The introduction to the Elements of Crimes further explains this by stating that 

the mental elements set forth in article 30 of the Rome Statute apply as long as “no reference 

is made in the Elements of Crimes to a mental element for any particular conduct, 
                                                
855 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 247. 
856 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 617. 
857 Thomas Weigend, “Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on Confirmation of 
Charges”, in: Journal of International Criminal Justice, Vol. 6, 2008, p.471-487, p.473. 
858 Rome Statute of the International Criminal Court, article 30(1). 
859 Ibid. 
860 International Criminal Court, Elements of Crimes, supra 610, p.144 and 153. 
861 Kai Ambos, “Some Preliminary Reflections on the Mens Rea Requirements of the Crimes of the ICC Statute 
and the Elements of Crimes”, in Lal Chand Vohrah et al. (eds), Man’s Inhumanity to Man: Essays on 
International Law in Honour of Antonio Cassese, Kluwer Law International, 2003, p. 11-40, see p. 11-12. 
862 Rome Statute of the International Criminal Court, article 21(1)(a). 
863 Ibid. article 9(1) 
864 Ibid. article 30(1). 



 

 224 

consequence or circumstance listed”.865 Had the paragraph ended here the indications would 

have been clear. However, the subsequent sentence in the introduction causes some 

confusion, by adding that “[e]xceptions to the article 30 standard, based on the Statute, 

including applicable law under its relevant provisions, are indicated below”.866 According to 

the wording of this text, it has been suggested that in order for any exception to article 30 to 

be legitimate, it must be found in the Rome Statute.867 

 In Lubanga, the Pre-Trial Chamber observed that the relevant articles in the Rome Statute 

on child recruitment do not contain any subjective elements868 and therefore no exception to 

article 30 exists. The Chamber noted, however, that such an exception was to be found in the 

Elements of Crimes relative to the crime of child recruitment, and therefore treated it, without 

further explanation, as applicable to the determination of the age of children victims of 

recruitment.869 The Pre-Trial Chamber saw no problem in applying the exception set forth by 

the Elements of Crimes. There can be three possible reasons for this: a first hypothesis would 

be that the Pre-Trial Chamber treats the Elements of Crimes as a source of law equal to the 

Rome Statute, for which these can give rise to exceptions from the standards established by 

the latter. A second possibility is that the Chamber considered that the exception set forth in 

the Elements of Crimes had its basis in customary international law.870 In such a scenario, an 

explanation of the reasoning of the Court would have been desirable. A last hypothesis is that 

the Pre-Trial Chamber viewed the exception in the Elements of Crimes to be compatible with 

what the Rome Statute sets forth, and it did not consider that this exception deviated from the 

standards of the Statute. Indeed, article 30 of the Statute establishes a general mental element 

to apply “unless otherwise provided”, and does not specify where eventual exceptions would 

be provided, whether these ought to be exclusively looked for in the Statute itself or also in 

the Elements of Crimes. 

The ICRC Commentary of the ICC Elements of Crime also speaks in favour of the 

interpretation formulated by the Pre-Trial Chamber. The Commentary observed that during 

the negotiations of the Preparatory Committee, there was “overwhelming support for the view 

that a strict application of article 30(3) of the ICC Statute, requiring that the perpetrator had 

                                                
865 International Criminal Court, Elements of Crimes, supra 610, General introduction, para. 2. 
866 Ibid. Author’s emphasis. 
867 Thomas Weigend, “Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on Confirmation of 
Charges”, supra 857, p.473. 
868 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 356-357. 
869 Ibid. para. 357-359. 
870 Thomas Weigend, “Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on Confirmation of 
Charges”, supra 857, p.474. 
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knowledge of a particular circumstance, namely the age of the person used, conscripted or 

enlisted, would not be required”.871 

It is unfortunate that, for reasons explained in section 2.8 of this chapter, the Trial 

Chamber in the Lubanga Judgment determined it unnecessary to enter into the merits of this 

important question. 

 

2.3 THE ICC’S INTERPRETATION OF THE TERMS ‘NATIONAL ARMED FORCES’ 

Lubanga represents the emergent jurisprudence of the ICC, and many important legal issues 

regarding the crimes that are of relevance in this thesis have been addressed during the trial. 

The next issue to be addressed by this thesis proved fundamental for the Court to be able to 

confirm its jurisdiction in Lubanga, and regards the interpretation of Pre-Trial Chamber I of 

the term ‘national armed forces’ that is used in article 8(2)(b)(xxvi) of the Rome Statute.872  

The word ‘national’ in this term was inserted upon request by the Arab states, which feared 

that the Palestine Intifada, and the fact that children take part in it, would otherwise have been 

criminalised.873 The exact meaning of ‘national armed forces’ was not clarified, but a 

previous proposal using the words ‘regular armed forces’ had been rejected by several 

delegations because it was considered that it would limit the scope of the article too much.874 

In Lubanga, the significance of the term became crucial as the Pre-Trial Chamber 

examined the nature of the armed conflict in the DRC. Indeed, while the Prosecution argued 

that the crimes committed by Lubanga had occurred in the context of a non-international 

armed conflict, the Defence contended that the conflict had been internationalised by the 

involvement of Rwanda and Uganda.875 The moment that article 8(2)(b)(xxvi) of the Rome 

Statute, relative to war crimes in international armed conflicts, sets forth that the conscription 

and enlistment of children under fifteen into the national armed forces is a war crime,876 and 

therefore possibly excludes certain types of armed groups, the distinction the Court was called 

upon to make is of great importance. Lubanga was the founder of the UPC (Union des 

                                                
871 Knut Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources 
and Commentary, supra 611, p. 375. Emphasis added. 
872 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 271. 
873 Otto Triffterer (Ed.), Commentary on the Rome Statute, supra 580, p.473. 
874 Ibid.  
875 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 200. 
876 Rome Statute of the International Criminal Court, article 8(2)(b)(xxvi). Author’s emphasis. 
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Patriotes Congolais), an opposition group in the Ituri-region of the DRC,877 and commander 

in chief of the militia FPLC (Forces patriotiques pour la libération du Congo). 

The Pre-Trial Chamber, in its analysis of the Congolese armed conflict, found that the 

legal characterisation had changed over the course of the conflict. While the conflict was, in 

the opinion of the Pre-Trial Chamber, initially of an international character, this was no 

longer the case at the beginning of June 2003, when the Ugandan armed forces withdrew 

from Ituri.878 From that moment and until the end of the time relevant to the charges brought 

against Lubanga, the conflict was of a non-international character. However, Pre-Trial 

Chamber I considered the Rome Statute to afford the same protection of children from 

recruitment regardless of whether the conflict is international or non-international in 

character.879 It then proceeded with an interpretation of the terms ‘national armed forces’. In 

its examination of the existing legal instruments, the Pre-Trial Chamber took into account 

Additional Protocol I, noting that the latter does not require that the parties to an international 

armed conflict be governmental armed forces.880 Moreover, the Chamber made reference to 

the Commentary on AP I, which clearly indicates that the application of the Protocol extends 

to non-state entities, such as resistance movements and national liberation forces. Taking into 

account also the Hague regulations from 1907 – which established the necessary conditions 

for an armed group to be considered a “legitimate” party to an armed conflict881 – as well as 

article 31 of the Vienna Convention on the Law of Treaties,882 the Chamber reached the 

conclusion that the terms ‘national armed forces’ in the Rome Statute do not refer only to the 

official armed forces of a state. Indeed, the Chamber held that to interpret the term ‘national’ 

to mean ‘governmental’ would be contrary to the object and purpose of the Rome Statute, the 

Preamble of which clearly states: “the most serious crimes of concern to the international 

community as a whole must not go unpunished”.883 By granting such an ample interpretation, 

                                                
877 Amnesty International, Democratic Republic of Congo – Children at War: Creating Hope for their Future, 
October 2006, p. 16. 
878 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 220. 
879 Ibid. para. 204. 
880 Ibid. para. 272. 
881 The four conditions for the qualifications of belligerents established by the Hague Regulations of 1907 are: 1. 
To be commanded by a person responsible for his subordinates; 2. To have a fixed distinctive emblem 
recognizable at a distance; 3. To carry arms openly; and 4. To conduct their operations in accordance with the 
laws and customs of war. 
882 United Nations, Vienna Convention on the Law of Treaties, supra 163, article 31(1): A treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose. 
883 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 281. Taken from paragraph 4 of the Preamble of the Rome Statute. 
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the Pre-Trial Chamber ensured that Lubanga’s armed group easily fell into the category of 

‘national armed forces’. 

It has been suggested that Pre-Trial Chamber I fails to take into account the fact that the 

provisions of the Rome Statute make a distinction between ‘armed forces’ and ‘armed 

groups’, or that the interpretation it makes leads to the collapse of this distinction.884 While it 

is true that article 8 of the Rome Statute does make a distinction between ‘national armed 

forces’ in international armed conflicts and ‘armed groups’ in conflicts of a non-international 

character, thus mirroring the 1977 APs,885 it must be noted that current armed conflicts have 

little in common with those of the 1970s. With armed conflicts that often reside somewhere 

between the classical notions of international and non-international armed conflict, and that 

must be defined on a “case-by-case basis”,886 it would be utterly ineffectual to have an 

international court that, within one single conflict, in one instance has jurisdiction over the 

crimes committed and in the next does not.  

In the Decision on the Confirmation of Charges in The Prosecutor v Germain Katanga and 

Mathieu Ngudjolo Chui (the Katanga & Chui case), Pre-Trial Chamber I specified that it 

found “no reason to depart from the Lubanga Decision's interpretation of “national armed 

forces” in the context of the protracted armed conflict in the Democratic Republic of 

Congo”.887  

In the recent Lubanga Trial Judgment, on the other hand, the matter is less clear. Firstly, 

Trial Chamber I reversed the characterisation that the Pre-Trial Chamber had given to the 

armed conflict, for which it was international in nature from the period between July 2002 

and June 2003, and non-international in nature between June and August 2003. The Chamber 

instead upheld the initial position of the Prosecution that the entire conflict in which the 

UPC/FPLC was involved was of a non-international nature during the period relevant to the 

charges.888 The only difference between the crimes of recruiting and using children in 

international and non-international armed conflicts is that article 8(2)(b)(xxvi), relative to 

international armed conflicts, refers to recruitment into national armed forces, whereas article 

                                                
884 Matthew Happold, “Children Participating in Armed Conflict and International Criminal Law”, supra 836, 
p.91. 
885 The APs, however, do not include the term ‘national’ before ‘armed forces’. 
886 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para. 200. 
887 ICC Pre-Trial chamber I, The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui, Decision on the 
confirmation of charges (Doc.No. ICC-01/04-01/07), 30 September 2008, para. 249. 
888 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 566-567. The Defence instead argued from the beginning of the case that the conflict was of 
an international character. 
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8(2)(e)(vii), relative to non-international armed conflicts, makes reference to armed forces or 

groups. Therefore, in the context of an international armed conflict, the question of the 

defendant’s guilt would also depend on whether the UPC/FPLC could be categorised under 

the notion of ‘national armed forces’. This is precisely the reason why Pre-Trial Chamber I 

felt the need to make a thorough interpretation of the terms. When the Trial Chamber 

subsequently modified the characterisation of the armed conflict and concluded that it was of 

a non-international nature for the entire time relevant to the charges, in consequence it also 

considered it unnecessary to interpret article 8(2)(b)(xxvi) of the Rome Statute,889 including 

the notion of ‘national armed forces’. This is unfortunate, because the very fact that first the 

Prosecution and the Defence, then the Pre-Trial Chamber and the Trial Chamber all disagreed 

on the legal characterisation of the conflict arguably implies that the question was of a very 

complex nature. Consequently, and in particular considering that Lubanga was held guilty of 

the offenses with which he had been charged, the possibility exists that the matter will play a 

role in the appeal of the Defence.890 Given the previous diverging opinions, it cannot be 

excluded that the Appeals Chamber will modify the legal characterisation of the conflict once 

more, and the lack of a thorough analysis of the matter by the Trial Chamber could then prove 

to be problematic. Indeed, the issue gave rise to a separate dissenting opinion by Judge 

Elizabeth Odio Benito, who considered that a discussion of the terms ‘national armed forces’ 

would have been appropriate.891 As matters now stand, the Judgment is limited to affirming 

that the UPC/FPLC was an organised group with a leadership structure that “carried out 

sustained military operations in Ituri”.892 

 

2.4 ‘ACTIVE PARTICIPATION’ IN HOSTILITIES 

Another crucial issue relative to the involvement of children in armed conflict is their 

participation in hostilities and, indeed, the ICC and the SCSL have been faced also with this 

issue in their respective cases. This section first discusses how the concept of participation of 

children in armed conflict has been included into the relevant international legal instruments, 

and then looks at what interpretation the international courts have chosen to make of this 

concept.  

                                                
889 Ibid. para. 568. 
890 “On 3 October 2012, Thomas Lubanga appealed both the guilty verdict and the sentence handed down by 
ICC judges during his trial, asking for an acquittal and annulment, or a reduction, of the 14-year sentence. The 
ICC prosecutor appealed for the sentence to be revised upwards.” See: 
http://www.coalitionfortheicc.org/?mod=drctimelinelubanga last accessed 20 February 2013. 
891 Ibid. Separate and dissenting opinion of Judge Odio Benito, para. 9-12. 
892 Ibid. para. 543. 
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As this study has illustrated, it is primarily the direct or active participation of children in 

hostilities that has been prohibited and criminalised under international law.893 The question 

remains as to whether an “indirect” or “inactive” form of participation in hostilities exists, 

which would be perfectly legal. As with the previously presented legal issues regarding the 

terms ‘recruitment’, ‘enlistment’ and ‘conscription’, as well as ‘national armed forces’, the 

meaning of ‘active’ or ‘direct’ participation is, to a large extent, a matter of interpretation. The 

interpretation must be based on existing legal instruments, which, in accordance with the 

Vienna Convention on the Law of Treaties, are to be interpreted in good faith and in light of 

their object and purpose.894 However, these guidelines are not particularly strict and divergent 

interpretations are not uncommon. 

With regard to the participation of children in hostilities in particular, AP I, which, along 

with AP II, represents the first legal instrument to explicitly ban the practice, prohibits the 

‘direct participation’ of children under 15 years in hostilities.895 AP II contains a similar 

prohibition, but interestingly enough the prohibition of children’s participation in non-

international armed conflicts is absolute.896 However, AP II also employs the specific 

terminology of ‘direct participation’ of children in hostilities, if only to establish the 

parameters of the notion of special protection.897 The CRC followed with a definition that was 

identical to that used in AP I, and the prohibition of ‘direct participation’ of children in 

hostilities was again confirmed in the OPAC, although this time it was limited to the armed 

forces of a state898 and set the higher age limit of 18 years.899 ILO Convention 182 in 1999 

prohibited the forced or compulsory recruitment of children under 15 for any kind of 

participation in hostilities, declaring it one of the worst forms of child labour and a practice 

that amounted to slavery or slave-like practices.900 

With the adoption of the statutes for the ICC and the SCSL, the language used to express 

the criminalisation of the involvement of children in armed conflict differs slightly. Both the 

Rome Statute and the SCSL Statute criminalise the use of children under 15 years for ‘active 

                                                
893 AP II prohibits the use of children for participation in armed hostilities tout court, and human rights law, 
through the OPAC, requires states to criminalise any use in hostilities of persons under the age of 18 years by 
armed groups. 
894 United Nations, Vienna Convention on the Law of Treaties, supra 163, article 31. 
895 Additional Protocol I, article 77(2).  
896 Additional Protocol II, article 4(3)(c). The article sets forth that: “Children who have not attained the age of 
fifteen years shall neither be recruited in the armed forces or groups nor allowed to take part in hostilities”. 
897 Ibid. article 4(3)(d). For more on the special protection of children, see Part I, Chapter 1 of this study. 
898 For armed groups other than state armed forces any form of participation of children under 18 is prohibited. 
See OPAC, article 4(1). 
899 Ibid. article 1. 
900 ILO C 182 on the Elimination of the Worst Forms of Child Labour, supra 50, article 3(a). 



 

 230 

participation’ in hostilities.901 In retrospect, it is clear that the term ‘active participation’ is not 

new to international humanitarian law, and was employed even before the concept of ‘direct 

participation’ was introduced by the APs. Indeed, article 3 common to the Geneva 

Conventions from 1949 sets forth the principle of humane treatment of persons taking no 

‘active part’ in hostilities.902 Moreover, the UN General Assembly adopted Resolution 2675 

on the protection of civilians in armed conflicts in 1970, in which a distinction is made 

between “persons actively taking part in hostilities and civilian populations”.903 It thus looks 

as though ‘active’ participation was the more common term in earlier IHL language. The 

Additional Protocols from 1977 then substituted ‘active’ with ‘direct’ without indicating or 

specifying that there was any difference between the two terms,904 and thus apparently treated 

them as though they were perfectly interchangeable. The ICTY Appeals Chamber has 

considered the UNGA Resolution 2675 to be declaratory of customary international law,905 

and the ICTR has treated active and direct participation as though they were the same 

concept.906 

Is the notion of direct participation with regard to civilian populations in general identical 

to that which is used with regard to children and armed conflict? The ICRC Commentary to 

the Additional Protocols notes that the ICRC proposal for the provision governing child 

recruitment did not contain the term ‘direct’, but strictly referred to the participation of 

children in hostilities.907 The Commentary further emphasises that “the intention of the 

drafters was clearly to keep children under 15 out of armed conflict”.908 Therefore, despite the 

fact that the term ‘direct’ was inserted in the final text of article 77(2) of AP I, indirect modes 

of participation such as “gathering and transmission of military information, transportation of 

                                                
901 The Rome Statute of the International Criminal Court, article 8(2)(b)(xxvi) and 8(2)(e)(vii); Statute of the 
Special Court for Sierra Leone, article 4(c).  
902 Geneva Conventions of 1949, common article 3, paragraph 1 sets forth that: “Persons taking no active part in 
the hostilities, including members of armed forces who have laid down their arms and those placed hors de 
combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely […]”.  
903 United Nations General Assembly, Resolution 2675, “Basic principles for the protection of civilian 
populations in armed conflicts”, 9 December 1970. 
904 For instance, in the provision governing the protection of the civilian population the text mentions civilians 
taking a direct part in hostilities. See Additional Protocol I, article 51. 
905 International Criminal Tribunal for the former Yugoslavia, The Prosecutor v Dusko Tadic’, Decision on the 
defence motion for interlocutory appeal on jurisdiction, 2 October 1995,para. 111-112. 
906 International Criminal Tribunal for Rwanda, The Prosecutor v Akayesu, (Case No. ICTR-96-4-T) Trial 
Judgment, 2 September 1998, para. 629; The Prosecutor v Rutaganda, (Case No. ICTR-1993-3), Trial Judgment, 
6 December 1999, para. 99. 
907 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (Eds.), Commentaire des Protocoles additionnels 
du 8 Juin 1977 aux Conventions de Genève du 12 Août 1949, supra 71, p.901. 
908 Ibid. 
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arms and munitions, provision of supplies” should not be required of children.909 However, 

although the view expressed in the Commentary that children should not have to perform 

such tasks seems perfectly reasonable, it can hardly be claimed that these activites were 

prohibited by the first Additional Protocol. It follows that ‘direct participation’ is one single 

concept under IHL, and it applies equally to children and other civilians.910 It consists of “acts 

of war[,] which by their nature or purpose are likely to cause actual harm to the personnel and 

equipment of the forces.”911 In discussing article 51 of AP I on the protection of civilians, the 

Commentary also distinguishes between the ‘direct participation in hostilities’, which would 

make a civilian lose his/her protection, and ‘participation in the war effort’, for which no such 

consequence would follow.912  

In the statutes of the international courts, however, ‘active participation’ is intended as 

something different from ‘direct participation’, and is considered to embrace a broader 

spectrum of activities. The explanatory footnote in the Draft Rome Statute describes the 

drafters’ intended meaning of the term, as well as their view that it includes more activities 

than the term ‘direct participation’ does. The footnote states that:  
“The words "using" and "participate" have been adopted in order to cover both direct 
participation in combat and also active participation in military activities linked to combat such 
as scouting, spying, sabotage and the use of children as decoys, couriers or at military 
checkpoints. It would not cover activities clearly unrelated to the hostilities such as food 
deliveries to an airbase or the use of domestic staff in an officer’s married accommodation. 
However, use of children in a direct support function such as acting as bearers to take supplies 
to the front line, or activities at the front line itself, would be included within the 
terminology.”913  

Although expressed in more detail, this position is not dissimilar to the aforementioned view 

of the ICRC on the participation of children in hostilities. In 2007, Pre-Trial Chamber I of the 

ICC affirmed, in its confirmation of the charges brought against Lubanga, that ‘active 

participation’ included something more than simply direct participation in combat; namely 

those activities mentioned in the explanatory footnote of the Preparatory Committee, and that 

such participation is related to hostilities in the sense that it influences the decisional, 

                                                
909 Ibid. The Commentary further remarks that, in the eventuality that children perform such services and are 
captured, they should not be treated as spies, saboteurs or illegal combatants.  
910 Their protection in cases of capture following direct participation differs however. See supra, Part I of thesis 
on special protection for children. 
911 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (Eds.), Commentaire des Protocoles additionnels 
du 8 Juin 1977 aux Conventions de Genève du 12 Août 1949, supra 71, p. 619. 
912 Ibid. 
913 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal 
Court, Report of the Preparatory Committee on the Establishment of an International Criminal Court, Doc. 
A/CONF.183/2/Add.1, p.21. 
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logistical and organisational aspects of the operations.914 The Pre-Trial Chamber thus seems 

not only to have expanded the notion of active participation from its earlier meaning,915 but 

also to have taken a more comprehensive view of which acts are likely to, by their nature or 

purpose, cause actual harm to the personnel and equipment of the forces.  

Later that same year, Trial Chamber II of the SCSL went even further in its judgment in 

the AFRC case. In this case, the Chamber not only placed emphasis on the explanatory 

footnote regarding active participation in the Draft Rome Statute,916 but also took the stance 

that “any labour or support that gives effect to, or helps maintain, operations in a conflict 

constitutes active participation”,917 including such general tasks of logistical support as 

acquiring food or making trails.918  

In the RUF case, however, Trial Chamber I took a step back and restricted the SCSL’s 

approach to the matter by stating that the type of activities that qualified as ‘hostilities’ may 

differ from one context to another.919 The Chamber was of the opinion that the notion of 

hostilities is not linked solely to combat activities but, differently from Trial Chamber II in 

the AFRC case, it mentioned only armed activities in its examples of what constitutes active 

participation.920 No reference whatsoever was made to the different support roles that many 

children had played in the armed conflict of Sierra Leone and that Trial Chamber II had 

previously taken into consideration. 

The second trial to begin before the ICC was against Germain Katanga, the alleged 

commander of the FRPI (Force de Résistance Patriotique en Ituri) and Mathieu Ngudjolo 

Chui, the alleged former leader of the FNI (Front National Integrationiste) and colonel in the 

armed forces of the DRC (Forces armées de la RDC).921 The arrest warrants for Katanga and 

Chui were issued in 2007, and by early 2008 both had been arrested and sent to The Hague. 

Considering that the Prosecution’s applications for warrants of arrest against the two were 

filed jointly, and that the two defendants were prosecuted for the same crimes, Pre-Trial 

                                                
914 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, supra 773, para.263. 
915 Which, as illustrated above, can be seen as identical to the notion of ‘direct participation’. 
916 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Brima, Kamara and Kanu, Judgment of 
20 June 2007, supra 818, para.736. 
917 Ibid. para.737. 
918 Ibid. 
919 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Sesay, Kallon and Gbao, Judgment, 2 
March 2009, supra 819, para.1720. 
920 Ibid. Para 1720-1721. The activities mentioned were the use of children as military checkpoints or spies or, 
any case, activities occurring while the children were armed. 
921 The trial against Katanga and Chui started in November 2009. Information about the defendants and their 
respective armed groups/forces can be found at: The Coalition for the International Criminal Court, 
http://www.iccnow.org/?mod=drc last accessed 20 February 2013. 
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Chamber I made the decision to join their cases.922 In September 2008, Pre-Trial Chamber I 

confirmed the charges of the war crimes of: using children under the age of fifteen to take 

active part in the hostilities; directing an attack against a civilian population as such or against 

individual civilians not taking direct part in hostilities; wilful killings; destruction of property; 

pillaging; sexual slavery; and rape, as well as three acts amounting to crimes against 

humanity: murder, rape, and sexual slavery.923 Count 5 of the charges refers to the crime of 

using children under the age of fifteen to participate actively in hostilities; it, however, does 

not consider enlistment or conscription, i.e. recruitment as such. Therefore, in the opinion of 

the Pre-Trial Chamber, the material elements regarding the ‘conscription’ or ‘enlistment’ of 

children into ‘national armed forces’ were not relevant to the case.924 Instead, the notion that 

the Chamber considered that it must define was that of ‘active participation in hostilities’, 

previously discussed in the Lubanga Decision on the Confirmation of Charges.925 The Pre-

Trial Chamber repeated the arguments it had used in the Lubanga Decision and considered 

that active participation includes the participation of children as guards, either of military 

objectives or as bodyguards, since such activities have a direct impact on the armed 

conflict.926  

To that moment, the interpretation of the ICC of the notion of ‘active participation’ could 

be considered satisfactory only if at least one of two other conditions were met: firstly, that 

either the crime of enlistment or of conscription (or both) is present in the charges; secondly, 

that the “inactive” use of children who have been recruited is reflected in other charges 

against the accused. If neither of these two conditions is met, loopholes are inevitably formed 

and there is a risk that the outcome of the judicial proceedings will be flawed, in the sense that 

it will fail to appropriately protect the fundamental rights of the child.  

It has already been argued elsewhere in this thesis that, while the recruitment of children 

regards all children, independent of their subsequent role in the armed group or forces, the 

forms of using children can be numerous and not all of them are included within the 
                                                
922 International Criminal Court, Pre-Trial Chamber I, (No: ICC-01/04-01/07), “Decision on the Joinder of the 
Cases against Germain Katanga and Mathieu Ngudjolo Chui”, 10 March 2008. The decision mentioned that the 
cases could be severed at a later stage if needed. This was indeed done on 21 November 2012, due to a change of 
the legal characterisation of facts relating to Germain Katanga’s mode of participation in some of the crimes for 
which he stands accused.  
923 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Germain Katanga and Mathieu 
Ngudjolo Chui, Decision on the confirmation of charges, supra 887.  
924 Ibid. Para. 249. 
925 ICC Pre-Trial Chamber I was composed by Judges Jorda, Kuenyehia and Steiner in the Lubanga case, and by 
Judges Kuenyehia, Usacka and Steiner in the Germain & Katanga case. 
926 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Germain Katanga and Mathieu 
Ngudjolo Chui, Decision on the confirmation of charges, supra 887, Para 250. Indeed, the Pre-Trial Chamber 
copy-pasted the text from paragraph 263 the Lubanga Decision on the confirmation of charges. 
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framework of ‘active participation’. In Katanga and Chui, in which no charges were made 

relative to the enlistment or conscription of children, the charges included the war crimes and 

the crimes against humanity of sexual slavery and rape,927 which can cover at least some of 

the crimes committed against children who are recruited for other purposes than combat. 

Nevertheless, with regard to the crimes of using recruited children as slaves, including for 

non-armed services such as cooking, cleaning, and carrying materials, the chance that the 

accused will be held accountable if the war crimes of enlistment or conscription are not 

included in the charges may prove to be rather small. In order for this to happen, the 

prosecutor of the ICC would have to start considering the possibility of holding persons 

accountable for the systematic and/or widespread use of children in contexts of armed conflict 

under the offence of enslavement, which as has been stated previously could amount to a 

crime against humanity.928 

In the very first trial judgment of the ICC, handed down on 14 March 2012, the ICC Trial 

Chamber adopted another solution to better reflect the multiple uses of children in armed 

conflict. In this landmark judgment, Thomas Lubanga was held guilty of the crimes of 

conscripting, enlisting, and using children under the age of 15 to participate actively in 

hostilities. With regard to the notion of ‘active participation’ of children in hostilities, the 

Trial Chamber used the interpretation given by the Pre-Trial Chamber in its Decision on the 

Confirmation of Charges against Lubanga as a point of departure, and then took the discourse 

one step further. It did so by, first and foremost, reiterating what it had already stated with 

respect to ‘conscription’ and ‘enlistment’, namely that the primary reason for the prohibition 

of these acts is to protect children from the risks that are implicit in an armed conflict.929 The 

Chamber thus viewed these practices in the light of a broader framework of international law 

aimed at protecting the child, rather than as abstract acts without context. This is consistent 

with article 21(3) of the Rome Statute – which requires that the interpretation of the law be 

consistent with international human rights930 – and also allows for an interpretation that is 

much closer to the reality of the involvement of children in armed conflict.  

Furthermore, the fact that the drafters of the Rome Statute had intended to expand the 

concept of ‘active participation’ with respect to the expression ‘direct participation’ was 

                                                
927 Sexual slavery and rape constitute war crimes under article 8(2)(b)(xxii) and crimes against humanity under 
article 7(1)(g) of the Rome Statute. 
928 The possibility of holding perpetrators responsible for the crime against humanity of enslavement of children 
has been suggested in Chapter 4 of this study. 
929 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 619. 
930 Rome Statute of the International Criminal Court, article 21(3). 
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acknowledged,931 and the Chamber indeed took a more comprehensive view of the notion. 

Having considered, first, the Pre-Trial Chamber’s interpretation, Trial Chamber I then 

proceeded to take into account the aforementioned position of the SCSL Trial Chamber in the 

AFRC case, which had allowed for a series of support roles to be included in the activities 

counting as active participation.932 The ICC Trial Chamber did not consider the subsequent 

more restricted interpretation that the Special Court had made in the RUF case and, instead, 

continued to build upon the more inclusive interpretation that had come of the AFRC Trial 

Judgment.  

The Chamber specifically noted a part of the Judgment that had been highlighted by expert 

witness Radhika Coomaraswamy, the UN Special Representative for Children and Armed 

Conflict, which stated that to use children for active participation in hostilities implies putting 

their lives directly at risk in combat. While this sentence could, arguably, be interpreted in a 

rather restrictive manner, the Trial Chamber did precisely the opposite and stated that the 

specific role given to a child involved in an armed group is often irrelevant to the level of 

danger he/she faces.933 Any child who has been recruited in an armed conflict, independent of 

the role attributed to him/her, is a potential target, which means that even the fact of carrying 

out tasks away from the actual hostilities, but which contribute to supporting the activities of 

the armed group of forces, could count as active participation.934 The “test” proposed by the 

Chamber to establish whether such activities constitute active participation is thus to, on a 

case-by-case basis, determine “whether the support provided by the child to the combatants 

exposed him/her to real danger as a potential target”.935 This position paves the way for a 

much more inclusive interpretation the notion of ‘active participation’ than that which had 

been suggested by the Pre-Trial Chamber, and the Trial Chamber indeed chose an approach 

that was more similar to the one adopted by the SCSL in the AFRC Trial Judgment. 

Throughout the analysis of the evidence regarding the use of children for active participation 

in hostilities, the Chamber applied this new test and, particularly in the case of girls under 15 

years of age, even considered evidence of domestic work when such services exposed the 

girls to the risk of becoming potential targets.936 Although it was established that girls under 

the age of 15 were used as UPC/FPLC soldiers, their use for domestic services was also 
                                                
931 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 627. 
932 See supra 917. 
933 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 628. 
934 Ibid. 
935 Ibid. para. 628 and 820. 
936 Ibid. para. 882. 
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considered to be a part of their active participation. With regard to sexual violence of girl 

recruits, the Chamber took a more restrictive view in the specific case of Lubanga, for reasons 

that will be explained in section 2.5 of this chapter. Nevertheless, the Trial Chamber did not 

exclude that sexual violence could be included in the general notion of active participation in 

hostilities.937 

In the Taylor Judgment handed down by the SCSL Trial Chamber, the term ‘active 

participation’ was also granted a more inclusive interpretation. The Chamber took the position 

that the use of children for active participation in hostilities includes putting the lives of those 

children directly at risk in combat. However, such use may also include making children 

participate in activities linked to combat, such as carrying loads or messages, finding food, 

equipment or trails etc.938 Thus, the Trial Chamber in Taylor also chose to uphold the line of 

reasoning of the AFRC Judgment, rather than the RUF Judgment, in its interpretation of 

active participation in hostilities. As the matter currently stands, it must therefore be affirmed 

that the international criminal case law, both from the SCSL and from the ICC, has 

contributed to expanding the notion of active participation in hostilities.  

Two potential issues arise with regard to the notion of active participation as it is expressed 

in the Lubanga and Taylor Trial Judgments. While the ICC Trial Chamber correctly stated 

that the prohibition of recruitment and use of children is intended to protect children from the 

negative impact of armed conflict and guarantee their fundamental rights, it did not consider 

all aspects of such protection. Indeed, as discussed in Chapter 3 of this thesis, there is a risk 

that broadening the category of so called ‘child soldiers’ too much reverses the situation and 

becomes detrimental instead of beneficial to the protection of the child. The term ‘soldier’ 

seems to be intrinsically incompatible with the notion of childhood, and labelling children 

‘child soldiers’ creates the risk that targeting children will in some way come to be perceived 

as a legitimate action. If active participation can be a comprehensive concept that includes a 

wide range of armed and non-armed activities carried out by recruited children, without these 

children being labelled ‘child soldiers’, the issue may not surface; nevertheless, upon 

examiniation of the Lubanga and Taylor Trial Judgments this seems unlikely. The term ‘child 

soldier’ is used almost 200 times in the Lubanga Judgment and seems to be equated to 

children taking an active part in hostilities or even to children having been recruited, 

independent of their subsequent roles. In the Taylor Judgment the term is similarly employed 

                                                
937 Ibid. para. 630. 
938 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Charles Taylor, Trial Judgment, 26 April 
2012, para.444. 
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more than 100 times. Only in one occasion, in Lubanga, is it suggested by the legal 

representatives of a group of victims that the term ‘child soldiers’ is increasingly being 

replaced with the expression ‘children associated with armed forces or groups’.939 Only if this 

(or another) more neutral expression is chosen to describe the involvement of children in 

armed conflict can the notion of active participation be expanded and the Trial Chamber’s test 

be applied without it implying a potential risk in terms of the military targeting of children. 

This would mean that children under the age of 15 associated with armed forces or groups 

would be considered to have been used for active participation in hostilities if their services 

and support to the combatants exposed them to real danger as a potential target. This would 

not mean that those children ought to be considered ‘child soldiers’, which should be an 

extremely limited concept, if allowed to exist at all as a legal term.940 Absent such danger, 

these children are to be seen as children used for ‘indirect’ or ‘inactive participation’, which 

could still amount to other types of offences under the Rome Statute.  

The second problem relative to the interpretation of the Trial Chamber of the term ‘active 

participation’ relates to the legal sources on which the interpretation is based. As explained 

above, the Pre-Trial Chamber, in its Decision on the Confirmation of Charges in Lubanga, 

relied upon the explanatory footnote in the Draft Rome Statute in its interpretation of active 

participation. Since the Rome Statute itself and the ICC Elements of Crimes are silent with 

regard to the meaning of these terms, the explanatory footnote is the only codified indication 

of the intention of the drafters. While its authority may be debated, the footnote does form 

part of the travaux préparatoires of the Rome Statute, which article 32 of the VCLT lists as a 

supplementary means of interpretation.941 The moment that the explanatory footnote not only 

contains no reference to the test proposed by the Trial Chamber to establish active 

participation, but actually explicitly excludes “activities clearly unrelated to the hostilities 

such as food deliveries to an airbase or the use of domestic staff in an officer’s married 

accommodation”, it must be asked whether the Trial Chamber took its interpretation of the 

term ‘active participation in hostilities’ too far. The appeals trial in Lubanga or other future 

cases of the ICC may provide an answer to this question. At present, the notion of active 

participation has been considerably expanded in the case law. As aforementioned, this may be 

a positive development provided that the term ‘child soldier’ is used cautiously. Moreover, 

this more comprehensive interpretation of active participation in hostilities should not 
                                                
939 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 589. 
940 For more on this, see Chapter 3.2 of this study. 
941 Vienna Convention on the Law of Treaties, supra 163, article 32. 
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undermine the importance of considering the possibility of holding persons accountable for 

other crimes committed against children once they were recruited, such as the war crimes and 

crimes against humanity of enslavement, rape, and sexual slavery. 

Just as the acts of enlisting or conscripting children under the age of 15 into armed groups 

or forces constitutes war crimes independent of the eventual use of these children in armed 

conflict, the crime of using children to participate actively in hostilities is not dependent upon 

whether it can be proven that these children have been previously enlisted or conscripted.942 

The important distinction that the Trial Chamber makes between these three separate 

offences943 has the effect of rendering it possible for the ICC to establish that a child was used 

for active participation without having to prove his/her prior recruitment.  

A practical example of how it can be detrimental to the protection of the child (and to 

international criminal justice) to consider the three offences concerning the involvement of 

children in armed conflict as one crime only exists in the case law of the SCSL. In the CDF 

case,944 the Special Court decided to take into account only the charge relative to the 

recruitment phase (enlistment), and ignored the charge of use of children for active 

participation in hostilities. This poor handling of the case led to the erroneous acquittal of one 

of the Defendants. With regard to Fofana, the first of the two Defendants, the Trial Chamber 

did not find sufficient evidence to prove that he was responsible for the recruitment and use of 

children under 15 in the civil war of Sierra Leone;945 the Appeals Chamber later confirmed 

the verdict.946 While the Chamber’s discussion on the term ‘enlistment’ was confused and 

stepped away from the other existing case law on the matter, the finding that evidence for 

Fofana’s individual criminal responsibility was insufficient can be accepted.  

Instead, with regard to the same charges against Kondewa, the second Defendant, the Trial 

Chamber’s discourse must be criticised. The Trial Chamber held Kondewa responsible for the 

enlistment of one child under the age of 15 years, considering that there was insufficient 

evidence to prove the age of other young recruits. This may be accepted, but when the Trial 

Chamber proceeded to examine the charge of using children for active participation in 

hostilities, it decided that such an examination was unnecessary, since it had already found 

Kondewa responsible for the crime of enlistment. By proceeding as such, the Trial Chamber 
                                                
942 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 620. 
943 Ibid. para. 609. 
944 Special Court for Sierra Leone, The Prosecutor v Fofana and Kondewa (the CDF case). 
945 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Fofana and Kondewa, Judgment of 2 
August 2007, supra 827. 
946 Special Court for Sierra Leone, Appeals Chamber, The Prosecutor v Fofana and Kondewa (Case No. SCSL-
04-14-A), Judgment of 28 May 2008. 
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effectively held that enlistment and use of children were alternate forms of the same crime 

and decided not even to investigate the charge regarding use of children once it had 

established that the crime of enlistment had been committed.947 This was considered 

erroneous by the Appeals Chamber, which, in its Appeals Judgment, held that the Trial 

Chamber should have considered the two as separate and distinct acts.948 Due to the difficulty 

of proving the age of the young recruits, it is likely that Kondewa would still have been held 

responsible only for the involvement of one child in the conflict. Nevertheless, the separate 

act of using that child should have been considered, and could have had an impact on the 

sentence, where Kondewa could have been held responsible for two counts instead of just 

one: i.e. the enlistment of one child under the age of 15 and the use of one child under the age 

of 15 in armed hostilities. Instead, the Trial Chamber conflated the notions of enlistment, 

conscription, and use of children for active participation in hostilities by considering the three 

acts as perfect substitutes, for which all were essentially alternate forms of the crime of child 

recruitment.  

The Appeals Chamber, however, also made several imprecise statements in its Judgment. 

Indeed, although it correctly considered that the modes of recruiting children (i.e. enlistment, 

conscription, and use) “are distinct from each other and liability for one form does not 

necessarily preclude liability for the other,”949 it continued by stating that the acts of enlisting, 

conscripting, or using children in hostilities constitute “a” crime in that they amount to “an” 

other serious violation of IHL.950 As has been argued in this thesis, the Rome Statute and the 

Statute for the SCSL explicitly criminalise three distinct acts, which, consequently, constitute 

separate war crimes. This position was indeed confirmed and emphasised by the ICC Trial 

Chamber in the Lubanga Judgment.951 Only by choosing this interpretation can these crimes 

be addressed properly. In Kondewa, the Appeals Chamber instead (incorrectly) stated that, 

although the Trial Chamber should have examined the charge of ‘enlistment’ and the charge 

of ‘use’ of children, the defendant would still have been convicted for only one of the 

crimes.952 

                                                
947 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Fofana and Kondewa, Judgment of 2 
August 2007, supra 827, para. 972. 
948 Special Court for Sierra Leone, Appeals Chamber, The Prosecutor v Fofana and Kondewa, Judgment of 28 
May 2008, supra 946, para. 120. 
949 Ibid. para. 139. 
950 Ibid. 
951 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 609. 
952 Special Court for Sierra Leone, Appeals Chamber, The Prosecutor v Fofana and Kondewa, Judgment of 28 
May 2008, supra 946, para. 134. 
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In the CDF case the SCSL also had to determine whether ‘initiation’ of children could be 

considered as part of the crime of child recruitment, the moment that this term was included 

in the indictment.953 The Trial Chamber, which conflated the charges concerning ‘enlistment’ 

and ‘use’ of children under 15 and therefore chose to address only the first (insofar as it was, 

in the view of the Chamber, in some way superfluous to address the second as well), 

considered that initiation could amount to a form of enlistment.954 The evidence that the 

Chamber examined showed that ‘initiation’ meant activities such as receiving military 

training and being sent into battle.955 The child witness in the trial had already been captured 

when he was forced by Kondewa to carry out the “initiation activities”. While such activities 

would more appropriately have been listed under the charge of using children for active 

participation in hostilities, the Trial Chamber’s conflation of the two charges and its 

subsequent decision to ignore the latter, led it to conclude that the initiation activities 

amounted to a form of enlistment. Kondewa was thus held responsible for the enlistment of 

one child. 

Kondewa’s appeal argued precisely that the Trial Chamber conflated enlistment and 

initiation, and when the Appeals Chamber examined the evidence, it could but conclude that 

the child in question had already been enlisted before Kondewa “initiated” him.956 Since there 

was no examination of evidence in relation to the charge of using children, the Appeals 

Chamber held that it was impossible to pronounce a verdict in the merit.957 Consequently, in 

the Appeals Judgment, Kondewa was held not guilty of the charges of enlisting or using 

children under 15 to participate actively in hostilities. This case perfectly illustrates the 

fundamental importance of separately addressing the three acts of enlistment, conscription, 

and use of children in hostilities. 

 

2.5 THE RECRUITMENT OF CHILDREN FOR OTHER PURPOSES THAN PARTICIPATION IN HOSTILITIES 

It has already been stated earlier in this study that children recruited into armed groups or 

forces are often used for a multitude of tasks, which range from activities very clearly linked 

to combat and that imply the use of force to activities completely unrelated with the armed 

hostilities. This section continues the analysis introduced in the previous section regarding the 

                                                
953 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Fofana and Kondewa, Judgment of 2 
August 2007, supra 827, para. 198. 
954 Ibid. Para. 970. 
955 Ibid. 
956 Special Court for Sierra Leone, Appeals Chamber, The Prosecutor v Fofana and Kondewa, Judgment of 28 
May 2008, supra 946, para. 145. 
957 Ibid. Para. 133. 
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participation of children in armed conflict, but focuses on such forms of participation that are 

unrelated to combat and how such participation has been dealt with in the international case 

law.  

As observed in the case law of the ICC, activities that are dissociated from the scene of 

armed violence can be just as dangerous to a child as actual combat.958 Such activities may be 

related to the more general support and survival of the group, such as cooking and other 

domestic services, fetching wood and water, and standing guard of a camp. Children are 

easily used for these types of tasks, and it is not uncommon that they serve the older members 

of the group. In addition to these tasks, children are frequently abused sexually, and often 

suffer severe physical punishment if their tasks are not carried out as required. All of these 

different abuses share the common denominator of representing a traumatic experience for 

these children and, independent of the use or not of arms, practically all children who are 

recruited and drawn into a context of on-going armed conflict are exposed to danger and 

violence and run the risk of becoming potential targets.  

Furthermore, children who manage to run away or who are saved from their recruiters are 

often stigmatised upon their return to their home communities. Stigmatisation can be 

especially accentuated in the case of young girls who have been exposed to sexual violence 

and/or sexual slavery. While this was the case in the DRC and in Uganda, it is not reflected in 

all of the cases brought before the ICC relative to these two situations. Indeed, the fact that no 

charges for crimes against humanity such as sexual slavery and rape were included in The 

Prosecutor v Thomas Lubanga Dyilo is problematic for girl victims, and the issue has drawn 

considerable attention.  

When the Office of the Prosecutor decided to issue a warrant of arrest for Thomas Lubanga 

Dyilo for the war crimes of conscripting, enlisting, and using children in armed conflict,959 it 

brought no charges against Lubanga and his armed group with regard to other crimes that 

were allegedly committed in the region, such as killings and rapes. While the arrest warrants 

against five members of the LRA in Uganda,960 issued a year earlier, contain several charges 

of crimes against humanity and war crimes, the warrant against Lubanga contained only the 

three charges mentioned above. The charges against the LRA also include, but are not limited 

to, the enlistment and use of children, and thus reflect a broader picture of the conflict, in 

                                                
958 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 628. 
959 International Criminal Court, “Warrant of arrest for Thomas Lubanga Dyilo”, Doc. ICC-01/04-01/06, 10 
February 2006. 
960 See section 2.10 of this chapter. 
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which a series of crimes, such as sexual slavery and rape, attacks on the civilian population, 

murder and pillaging, and the recruitment and use of children, have been committed. The 

prosecutorial strategy in the Ugandan situation was to focus on a selection of serious crimes 

committed in the country without granting exclusivity to one crime only.  

The decision to charge Thomas Lubanga “only” for crimes against children provoked a lot 

of criticism amongst civil society organisations, and there was a strong opinion that 

allegations of killings and sexual violence should have been included in the charges.961 The 

Prosecutor explained the limited charges by emphasising the seriousness of the crimes 

contained in the Lubanga Indictment. Nevertheless, it is also true that in his application for an 

arrest warrant for Lubanga, the Prosecutor asked to leave the possibility open of bringing 

further charges against the accused at a later moment.962 According to the reports of the 

Office of the Prosecutor, the decision to focus only on crimes against children was also 

triggered by another factor, namely the possible imminent release of Thomas Lubanga from 

DRC custody. At that time of the investigation, the Prosecutor was not able to bring charges 

for other crimes and, instead of risking Lubanga’s release, he decided to demand the arrest of 

Lubanga on the basis of the evidence that already existed. The Prosecutor thus introduced the 

concept of the “principle of opportunity”.963 

In addition to this, it has been suggested that the Prosecutor had to avoid bringing charges 

against Lubanga for the same acts that had led to his arrest in the DRC, in order not to violate 

the complementarity rule. According to this rule, the ICC has jurisdiction only in cases where 

the state in question has taken no action or, in case of action, where it has proven unwilling or 

unable to carry out the investigation/prosecution.964 In Lubanga, however, it is doubtful 

whether this reasoning was necessary insofar as the DRC had already made a self-referral to 

the ICC of its situation,965 thus granting the Court admission to investigate international 

crimes on its territory. Another reason lay in the fact that Lubanga had been held in custody 
                                                
961 See for instance Human Rights Watch, which wrote a letter to the ICC Prosecutor lamenting the limited 
charges. For a short account on the criticism relative to the Lubanga case, see: 
http://www.aegistrust.org/index.php/Lubanga-Chronicles/victims-raise-their-voice-in-the-lubanga-case.html last 
accessed 20 February 2013. 
962 Paul Seils, “The Selection and Prioritization of Cases by the Office of the Prosecutor of the International 
Criminal Court”, in: Morten Bergsmo (Ed.), Criteria for Prioritizing and Selecting Core International Crimes 
Cases, supra 346, p.74. 
963 Ibid. p.75. 
964 Rome Statute of the International Criminal Court, article 17 on issues of admissibility. 
965 See ICC Press Release: Prosecutor receives referral of the situation in the Democratic Republic of Congo, 
ICC-OTP-20040419-50, available at: 
http://www.icc-
cpi.int/EN_Menus/icc/situations%20and%20cases/situations/situation%20icc%200104/press%20releases/pages/
prosecutor%20receives%20referral%20of%20the%20situation%20in%20the%20democratic%20republic%20of
%20congo.aspx last accessed 20 February 2013. 
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for charges of crimes against humanity for nearly 12 months by the DRC authorities with no 

further action taken, and the likely probability that he would have been released without trial 

upon completion of 12 months in custody seems to indicate a failure, be it on the grounds of 

inability or unwillingness, on behalf of the DRC authorities to carry out the investigation on 

its own. Since no national trial was being carried out, or had even been planned, against 

Lubanga, it seems far-fetched to exclude the jurisdiction of the Court for crimes that he had 

been indicted for in the DRC. Nevertheless, at the time of the ICC arrest of Lubanga, the 

Prosecutor estimated that he had sufficient grounds to indict him for child recruitment only.  

With regard to the possibility of bringing further charges against the accused, it is unclear 

how much effort was made by the Office of the Prosecutor to actually do so. Despite having 

indicated the desire to leave open the possibility to bring further charges against Lubanga, the 

Office later stated that, due to security risks, it would not continue the investigation. The 

chance to bring further charges to the case was thus excluded and, indeed, at the time of the 

initiation of the trial against Lubanga in 2009, no such amendments had been made. 

This leads to a question regarding international criminal proceedings: can additional 

charges be brought against a person who has already been indicted for other crimes and, if so, 

when? The Rome Statute clearly sets forth that the possibility exists for the Prosecutor to add 

or withdraw charges to a case as the investigation process in a country situation advances, as 

long as this is done prior to the Pre-Trial Chamber’s hearing on the confirmation of 

charges.966 Between this hearing and the commencement of the trial, the Prosecutor may also, 

with the permission of the Pre-Trial Chamber, amend the charges, but if such an amendment 

seeks to add further charges a new hearing on the confirmation of such charges must be 

held.967 In Lubanga, the Pre-Trial Chamber held that the investigation had to be completed by 

the time the commencement of the confirmation hearing, unless there were exceptional 

circumstances.968 

Once a trial begins, the Prosecutor may no longer amend the existing charges or add new 

ones.969 The Trial Chamber, on the other hand may do so. Court Regulation 55, in accordance 

with the iura novit curia principle,970 entitles the Trial Chamber to change the legal 

characterisation of facts, as long as it does not exceed the facts and circumstances described in 
                                                
966 Rome Statute of the International Criminal Court, article 61(4). 
967 Ibid. article 61(9). 
968 The Prosecutor v Thomas Lubanga Dyilo, Decision on the Final System of Disclosure and the Establishment 
of a Timetable, 15 May 2006 (ICC-01/04-01/06-102), para. 130–131. Quoted in: Kai Ambos and Dennis Miller, 
”Structure and Function of the Confirmation Procedure before the ICC from a Comparative Perspective”, in: 
International Criminal Law Review, Vol. 7, 2007, p. 335–360, see p.339. 
969 Ibid. p.347. 
970 Ibid. p.359. 
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the charges and any amendments made to the charges. In order to ensure that the rights of the 

accused are respected, the Trial Chamber may suspend the hearing to allow for an effective 

preparation of the defence.971 

Despite the possibility, in theory, to make an amendment of the charges during the trial-

phase, this possibility was rejected in Lubanga. In July 2009, upon a request filed by 27 

victims, Trial-Chamber I made the decision that the legal characterisation of the facts could 

be subject to change in accordance with Regulation 55(2). Such a change could have led to 

the inclusion of the crimes of sexual slavery and inhumane or cruel treatment in the charges 

brought against Lubanga. Nevertheless, an appeal was lodged and the ICC Appeals Chamber 

reversed the decision.972 Although the Appeals Chamber recognised that a modification of the 

legal characterisation of the facts is not necessarily incompatible with general principles of 

international law (or with the Rome Statute for that matter), it held that the underlying 

reasoning of the Trial Chamber in Lubanga was flawed and it was for this reason that it 

reversed the decision. In the view of the Appeals Chamber, Regulation 55, and the 

requirement that the facts and circumstances described in the charges and any amendments 

thereto must not be exceeded, had been wrongly interpreted. A wrongful application of this 

Regulation would risk compromising the Court’s compliance with internationally recognised 

human rights, as set forth by article 21(3) of the Rome Statute.973 Therefore, no amendments 

were made to the charges brought against Thomas Lubanga Dyilo, who continued to be 

accused “only” of the war crimes of enlisting, conscripting and using children under 15 in the 

UPC/FPLC. 

The Rome Statute opens for the possibility to hold individuals responsible for international 

crimes committed against children, such as the recruitment and use of children in hostilities, 

but also sexual slavery, rape, and cruel and inhumane treatment. In Lubanga, the massive 

amount of evidence that was amassed with regard to sexual slavery and cruel and inhumane 

treatment came forth only once the trial had already begun. Had such evidence been gathered 

in the initial investigative phase, it is more than likely that the Prosecutor would have 

included these acts among the charges. This shows how important the investigative phase 

truly is, and the Prosecutor should, arguably, have taken more time to build a stronger case 

                                                
971 International Criminal Court, Regulations of the Court, Regulation 55 on the Authority of the Chamber to 
modify the legal characterisation of facts. See also article 74(2) of the Rome Statute, which sets forth that, in its 
decisions, the Trial Chamber “shall not exceed the facts and circumstances described in the charges and any 
amendment to the charges”. 
972 See: http://www.haguejusticeportal.net/eCache/DEF/11/285.html last accessed 20 February 2013. 
973 International Criminal Court, Appeals Chamber, Courtroom 1, The Prosecutor v Thomas Lubanga Dyilo, 8 
December 2009, Doc. ICC-01/04-01/06-T-219-ENG. 
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against the accused. Given the aforementioned risk that Lubanga would have been released 

from DRC custody, such a strategy might, on the other hand, have jeopardised the entire case 

against Lubanga. This also illustrates how fundamental the cooperation of states parties to the 

Rome Statute can be for the success of a case brought before the ICC. 

In the Lubanga Trial Judgment, which was delivered on 14 March 2012, the ICC Trial 

Chamber stated that it had found evidence that children under the age of 15, in particular girls, 

were used for domestic work for the UPC commanders and that they were subjected to sexual 

violence and rape.974 Despite these findings, the Chamber considered the evidence of the 

sexual abuse to be irrelevant to the case due to the “prosecution’s failure to include 

allegations of sexual violence in the charges.975 The Judgment also recalled that the request by 

the legal representatives of victims to include such crimes had led the Trial Chamber to 

consider a change in the legal characterisation of the facts but had been subsequently rejected 

by the Appeals Chamber. The Trial Chamber specifically observed that the desire to include 

charges of sexual violence had not come from the Prosecution, which had “fail[ed] to apply to 

include rape and sexual enslavement at the relevant procedural stages”.976 In its interpretation 

of active participation in hostilities, the Trial Chamber nevertheless left room for the 

possibility that sexual violence could be included in this notion. Moreover, despite the 

impossibility to consider facts relative to sexual violence in the decision on the guilt or 

innocence of Thomas Lubanga, the Trial Chamber stated that it would take such aspects into 

account in the sentencing judgment and when addressing reparations.977 In its decision on the 

reparations procedure, delivered on 7 August 2012, the ICC Trial Chamber did indeed 

establish that in formulating the decision on reparations, due account must be taken of the 

eventual sexual violence suffered by victims. Moreover, the age of the victims and their need 

for rehabilitation and reintegration support must be considered.978  

Moreover, in the decision on Lubanga’s sentence, the Trial Chamber adopted the position 

that it was entitled, under Rule 145 of the Rules of Procedure and Evidence, to take into 

account sexual violence although it was not part of the charges that had been brought against 

Lubanga.979 In accordance with this rule, the Chamber can consider the harm caused to the 

                                                
974 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 890 – 892, 913. 
975 Ibid. para. 896. 
976 Ibid. para. 629. 
977 Ibid. para. 630-631. 
978 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision 
establishing the principles and procedures to be applied to reparations”, 7 August 2012. 
979 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
Sentence pursuant to Article 76 of the Statute, 10 July 2012, para 67-68. 
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victims and their families, as well as the particular vulnerability of the victims or the 

particular cruelty with which the crimes are carried out.980 Nevertheless, in order for acts of 

sexual violence to influence the sentence of the accused, the Chamber had to be convinced of 

two things: that recruited children were subjected to sexual violence and that such acts can be 

attributed to the accused.981 In the opinion of the Court, the second of these two conditions 

was not met. It should be noted, however, that in this decision the Trial Chamber was also 

very explicit in expressing its discontent with the way in which the former ICC Prosecutor 

handled the evidence on sexual violence; in the view of the Chamber, the Prosecutor could 

have ensured the inclusion of such crimes in the charges against Lubanga, but failed to do 

so.982  

The issue of amendments was addressed in the SCSL case law as well, which in the RUF 

case983 allowed for two instances in which the charges were amended. The first was made in 

February 2004 before the trial commenced; the amended indictment is noteworthy because it 

included, for the first time under international law, the charge of forced marriage as a crime 

against humanity under the category ”other inhumane acts”.984 The opinions amongst gender 

advocates regarding this “new” crime differ widely, and the decision has been seen by some 

to stigmatise women rather than achieving the opposite.985 The Trial Chamber in its 2009 

judgment found all of the three accused in the RUF case guilty of the crime of forced 

marriage.986 Their joint trial commenced in July 2004, and in 2006 a second amendment was 

made;987 however, the approved amendment was merely a matter of form, and the Chamber 

ended up rejecting what would have been a substantial change. The request of the Prosecutor 

was to amend the indictment by changing the time frame within which the crimes contained 

in the charges had been committed, leaving the counts themselves untouched. The Defence 

opposed the amendment, holding that it would be prejudicial to the rights of the accused, 

insofar as it would allow for a large number of factual allegations of the crimes to be 

                                                
980 International Criminal Court, Rules of Procedure and Evidence, Rule 145(1)(c), (2)(b)(iii) and (iv). 
981 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
Sentence pursuant to Article 76 of the Statute, 10 July 2012, para. 69. 
982 Ibid. paras. 60, 67, and 75. 
983 Special Court for Sierra Leone, The Prosecutor v Sesay, Kallon and Gbao (RUF case).  
984 Micaela Frulli, “Advancing International Criminal Law: The Special Court for Sierra Leone Recognizes 
Forced Marriage as a “New Crime against Humanity”, supra 794.  
985 International Center for Transitional Justice, The Special Court for Sierra Leone under scrutiny, p. 27. 
986 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Issa Hassan Sesay, Morris Kallon, 
Augustine Gbao (Case No. SCSL-04-15-T), Judgment of 2 March 2009. 
987 Special Court for Sierra Leone, Fourth Annual Report of the President of the Special Court for Sierra Leone, 
January 2006 to May 2007, p. 17. 
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introduced into the case.988 As occurred in Lubanga before the ICC, the SCSL rejected the 

possibility of substantially amending the indictment during trial due to the risk that the rights 

of the accused would be compromised.  

In another instance, the SCSL Trial Chamber rejected a motion to amend the charges that 

was filed just before the commencement of the trial. In the CDF case,989 the Prosecution filed 

a motion asking to add four new counts to those already included in the charges. While the 

Court had already allowed for such amendments in the RUF and the AFRC cases, this time it 

made the opposite decision. The reason that the Chamber gave was that the request had been 

filed too late and therefore did not respect the imperative of due diligence, and as a result a 

violation of the defendant’s right to a fair and expeditious trial would have been committed.990 

These examples show that in order to appropriately address international crimes, such as 

the recruitment and use of children in armed conflict, it is fundamental that the prosecution 

consider a wide spectrum of offences and that these be reflected in the charges. Obviously the 

prosecutor must have a reasonable basis to believe that such crimes have been committed, and 

not broaden the indictments excessively when evidence is lacking. However, as long as the 

rights of the accused are respected and a fair trial is conducted, the victims have a far better 

chance of obtaining just reparations if the indictment takes into account all crimes committed 

in the context of an armed conflict. Furthermore, the outcome of the trial is also likely to 

better reflect the reality on the ground and thus make a more appropriate contribution to the 

main goal of ICL: attaining justice. 

 

B. LEGAL ISSUES THAT HAVE INDIRECTLY INFLUENCED THE ACCOUNTABILITY FOR THE CRIMES 

OF RECRUITING AND USING CHILDREN IN ARMED CONFLICT 

The previous sections of this chapter have addressed various legal issues that have arisen 

before the ICC and the SCSL when examining the charges brought against defendants 

accused of the crimes of recruiting and using children in armed conflict. These issues have 

primarily been related to the specific acts of recruiting and using children, and the exact way 

                                                
988 Special Court for Sierra Leone, Trial Chamber I, Decision on Prosecution Application for Leave to Amend 
the Indictment, 31 July 2006. 
989 Special Court for Sierra Leone, The Prosecutor v Sam Hinga Norman, Moinina Fofana, Allieu Kondewa 
(CDF case). 
990 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Sam Hinga Norman, Moinina Fofana, 
Allieu Kondewa (Case No. SCSL -04-14-PT), Decision on Prosecution Request for Leave to Amend the 
Indictment, 20 May 2004. 
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in which those acts have been criminalised.991 There are, however, some important legal 

issues that have arisen in the international case law concerning child recruitment992 that are 

less relevant for the crime as such, but that still have important implications for how criminal 

accountability for these crimes can be established and what risks or limits of such 

accountability exist. Indeed, when assessing the passage of the acts of recruiting and using 

children in armed conflict from violations of IHL and human rights law to war crimes over 

which the ICC has jurisdiction, as well as the interest in terms of international justice of that 

evolution, not only the rights of the recruited children must be taken into account, but all 

aspects related to international justice. Chapter 3 of this thesis elaborated on the different 

aspects of international justice and children, and emphasised the need for a balance between 

the rights of all parties involved in justice proceedings. This is an issue that the ICC was faced 

with to a great extent in its first case, Lubanga, both with regard to the rights of the accused 

and the rights of the victims and witnesses, and it represents the focus of the two first sections 

of sub-chapter B. Thereafter follows an analysis of the different modes of responsibility that 

have been upheld for the crimes of recruiting and using children in armed conflict, first by the 

ICC in Lubanga and then by the SCSL in Taylor. Lastly, one of the major limits of the 

international justice system is addressed, as the last section of this chapter describes the 

difficulty to ensure that the arrest of persons indicted for having committed the crimes of 

recruiting and using children in armed conflict is carried out, in order for the trials to be 

carried out. 

 

2.6 THE RIGHT TO FAIR TRIAL: CONCERNS IN THE LUBANGA CASE  

One of the concerns that the ICC had to face in Lubanga regarded the right of the accused to a 

fair trial. This principle, which forms part of the “Nuremberg Principles”, is firmly 

established in international law and custom and has been affirmed on numerous occasions in 

the case law of international and national tribunals alike.993 The principle of fair trial is set 

forth in the statutes of the ICTY, ICTR, SCSL and the ICC and is also established in the 

Universal Declaration of Human Rights,994 the European Convention on Human Rights,995 

                                                
991 For instance which types of recruitment and participation of children that are criminalised, supra sections 2.2 
to 2.4. 
992 In the case against Katanga and Chui the charges also include other crimes. 
993 Antonio Cassese, “Affirmation of the Principles of International Law Recognized by the Charter of the 
Nürnberg Tribunal”, United Nations Audiovisual Library of International Law, 2009.  
994 United Nations General Assembly, Universal Declaration of Human Rights, 10 December 1948, article 11(1).  
995 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 
November 1950, article 6. 



 

 249 

and the International Covenant on Civil and Political Rights.996 A serious issue regarding the 

right of the accused to a fair trial arose in Lubanga, which, had it gone unresolved, would 

most likely have led to the release of Lubanga without trial. The issues were resolved 

eventually and in January 2009, after much delay, the trial could get underway.  

Lubanga is the alleged founder and leader of an armed group in the DRC, “l’Union des 

Patriotes Congolais” (UPC), and he was also the alleged Commander-in-Chief of the UPC’s 

military wing, “Forces Patriotiques pour la Libération du Congo” (FPLC) from September 

2002 to the end of 2003. On 14 March 2012, Lubanga was held guilty by the ICC Trial 

Chamber of having committed, as a co-perpetrator, the war crimes of enlisting and 

conscripting children under the age of 15 and using children under 15 for active participation 

in hostilities.997 The charges brought against Lubanga were relative to articles 8(2)(b)(xxvi) 

and 8(2)(e)(vii) of the Rome Statute, for crimes committed in Ituri within the context of an 

international armed conflict fought between September 2002 and June 2003, and a conflict 

not of an international character from June 2003 until August 2003.998 However, in the Trial 

Judgment, the characterisation of the armed conflict was modified by the Trial Chamber, 

which held that the conflict was of a non-international nature throughout the time relevant for 

the charges,999 and Lubanga was convicted for the abovementioned crimes under article 

8(2)(e)(vii). 

It was early 2006 when Pre-Trial Chamber I issued the arrest warrant for Lubanga, and the 

accused was surrendered by Congolese authorities and transferred to the ICC without delay. 

Almost a year later, at the beginning of 2007, the Pre-Trial chamber reached the conclusion 

that there were substantial grounds to believe that the suspect was indeed responsible for 

having committed the alleged crimes and confirmed the charges against Lubanga. Despite the 

fact that the decision of the Pre-Trial Chamber to confirm the charges came in early 2007, the 

trial against Lubanga did not begin until 26 January 2009. This paragraph will explore the 

reasons behind this significant delay and whether this delay was compatible with the rights of 

the accused. 

Once Pre-Trial Chamber I had issued the Decision on the Confirmation of Charges against 

Lubanga, Trial Chamber I, after a series of hearings, established that the trial would begin on 
                                                
996 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, article 
14(1). 
997 For more information on this situation, see: www.icc-cpi.int or: http://www.iccnow.org/?mod=drc last 
accessed 19 February 2013. 
998 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on the 
Confirmation of Charges, supra 773, p.156. 
999 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para.566. 
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31 March 2008. In order to allow all parties to adequately prepare for the trial, the Chamber 

ordered the Prosecution to provide the material upon which it would rely during the trial no 

later than 14 December 2007; any eventual exculpatory evidence was to be submitted as 

well.1000 Trial Chamber I acted in accordance with article 64 of the Rome Statute, which sets 

forth that “the Trial Chamber shall ensure that a trial is fair and expeditious and is conducted 

with full respect for the rights of the accused (…)”.1001 The article continues and clearly 

stipulates that the Chamber shall ”provide for disclosure of documents or information not 

previously disclosed, sufficiently in advance of the commencement of the trial to enable 

adequate preparation for trial”. The Trial Chamber also informed the Prosecution that any 

charges for which non-disclosed exculpatory evidence would impact the Chamber’s 

determination of the Defendant’s guilt or innocence would have to be withdrawn.1002 

The Prosecution, which had obtained a large number of documents under confidentiality 

agreements,1003 found it difficult to subsequently obtain the authorisations necessary from the 

sources to disclose the material. The documents had been provided by the United Nations and 

other confidential sources during the investigation phase, and the intention of such sources 

had not been to provide direct evidence to the trial. The Prosecution was thus unable to 

comply with the Trial Chamber’s request and demanded an extension of the deadline; the 

deadline was repeatedly extended,1004 and a new date for the start of the trial was set to 23 

June 2008. Nevertheless, the Prosecution continued to prove unable to disclose the requested 

material and, on 10 June, informed the Chamber that its request to disclose 156 documents 

provided by the UN under a confidentiality agreement had been refused.1005 On 13 June 2008, 

only ten days before the start of the trial, the Court delivered a decision ordering a stay of the 

proceedings Lubanga.1006 Indeed, the inability of the Prosecution to disclose material that 

could possibly include exculpatory evidence led the Trial Chamber to deem that the 
                                                
1000 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo (case no. ICC-
01/04-01/06), Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 
2007. 
1001 Rome Statute of the International Criminal Court, article 64(2). 
1002 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo (case no. ICC-
01/04-01/06), Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 
2007, para. 28. 
1003 Article 54 of the Rome Statute allows the Prosecutor to gather information under confidentiality agreements. 
1004 See: International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo (case no. ICC-
01/04-01/06), Decision on Prosecution’s request to add items to the evidence to be relied on at trial filed on 21 
April and 8 May 2008, 4 June 2008, para. 24. 
1005 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo (case no. ICC-
01/04-01/06), “Decision on the consequences of non-disclosure of exculpatory materials covered by article 
54(3)(e) agreements and the application to stay the prosecution of the accused, together with certain other issues 
raised at the status conference on 10 June 2008”, 13 June 2008, para 19. (Hereinafter: “Decision on the 
consequences of non-disclosure”.) 
1006 Ibid. 
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Defendant’s right to a fair trial had been violated. Article 67 of the Rome Statute includes 

among the rights of the accused that the Prosecutor shall disclose any evidence in its 

possession which may be exculpatory or mitigating or which may affect the credibility of 

incriminating evidence.1007 Moreover, the ICC Rules of Procedure and Evidence are very 

detailed with regard to disclosure of evidence, and set forth that the Prosecutor may not 

include material protected by article 54 as evidence without the consent of the provider and 

adequate prior disclosure to the Defendant.1008 The Rules specify that the Trial Chamber is to 

set strict time limits for the disclosure of such material, in order to ensure that the trial can 

commence in a timely manner.1009 

The crux of the matter was that the Prosecution had obtained more than 50% of its 

materials under confidentiality restrictions,1010 which find their basis in article 54(3) of the 

Rome Statute. Subparagraph e of this article allows the Prosecutor to “agree not to disclose, at 

any stage of the proceedings, documents and information that the Prosecutor obtains on the 

condition of confidentiality and solely for the purpose of generating new evidence (…)” The 

Prosecution loosely interpreted this article, and during the investigation phase, it concluded a 

series of confidentiality agreements in order to collect as much information as quickly as 

possible. In adopting this strategy, the intention of the Prosecution was to examine the 

documents and, once it had identified the material it could use as evidence, ask permission 

from the sources to disclose said material.1011 The moment the Trial Chamber made its 

requirement known that the documents were to be disclosed, the Prosecution initiated 

negotiations with its sources to obtain their consent for disclosure, but argued that the Trial 

Chamber had not given it sufficient time to obtain consent from all parties involved.1012 

Unless the sources that had provided the information gave their consent, disclosure of the 

material would be impossible.  

The situation resulted in a tension between article 67 and article 54(3)(e) of the Rome 

Statute, which required that the Trial Chamber decide how to measure confidentiality 

                                                
1007 Rome Statute of the International Criminal Court, article 67(2). This is also firmly established in ICTY case 
law, see for instance Krstic and Oric, cited in the ICC Trial Chamber’s “Decision on the consequences of non-
disclosure”, supra 1005, para 77-78. 
1008 ICC Rules of Procedure and Evidence, Rule 82(1).   
1009 Ibid. Rule 84. 
1010 Sabine Swoboda, “The ICC Disclosure Regime – A Defence Perspective”, in: Criminal Law Forum, Vol.19, 
2008, p. 449-472, see p. 463. See also: Kai Ambos, “Confidential Investigations (article 54(3)(e) ICC Statute) 
vs. Disclosure Obligations: The Lubanga Case and National Law” in: New Criminal Law Review, Vol. 12, No. 4, 
2009, p. 543-568, see p. 551.  
1011 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo “Decision on the 
consequences of non-disclosure”, supra 1005, para 72-73.   
1012 Ibid. para. 36-41. 
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agreements against the requisite of holding an expeditious trial and the right of the defendant 

to be informed of the evidence brought against him. The Chamber adopted the position that, 

by using article 54(3)(e) on a routinely basis just to obtain as much material as possible and 

select evidence from it to use at the trial, the Prosecutor had incorrectly interpreted the intent 

of the article. It considered that article 54(3) was to be used on an exceptional basis; 

furthermore, the intent of the article was that the documents obtained under a confidentiality 

agreement were to generate new evidence and not directly represent the evidence that the 

Prosecutor intended to rely upon during the trial.1013 The tension between articles 67(2) and 

54(3) was thus, in the opinion of the Chamber, but an apparent one, which would be 

negligible in the case of a correct use of the latter. The situation, wherein the evidence was 

not presented by the Prosecutor, effectively inhibited the Defendant from being able to 

properly prepare his defence; the Chamber therefore maintained that the rights of the accused 

had been severely undermined and the case disrupted to the point where “the constituent 

elements of a fair trial” were no longer present.1014 Interestingly enough, the Trial Chamber 

also relied upon article 21(3) of the Rome Statute, which sets forth that the Court must apply 

and interpret the law in conformity with internationally recognized human rights.1015 The 

decision of the Trial Chamber suspended the proceedings and, shortly after, the Chamber 

decided that Lubanga was to be granted unconditional release.1016  

It is significant that the Trial Chamber judges in their concluding remarks expressed their 

reluctance to suspend the proceedings. While they recognised the necessity of the decision, 

they opined that releasing Lubanga without trial would compromise the right to justice of 

another party, namely that of the victims.1017 The Prosecution had informed the Court that it 

intended to bring roughly 50 witnesses to testify, and among those were children formerly 

recruited and used in the armed conflict of the DRC. To stay the proceedings and annul the 

trial would mean to betray the hope and trust that those persons had placed in the ICC to 

deliver justice. While the reasons behind the decision of the Trial Chamber to stay the 

proceedings were clearly justified by the fact that the right of the accused to a fair trial could, 

                                                
1013 Ibid. para.73. For more on this, see also: Kai Ambos, “Confidential Investigations (article 54(3)(e) ICC 
Statute) vs, Disclosure Obligations: The Lubanga Case and National Law”, supra 1010.  
1014 Ibid. para.93. 
1015 Rome Statute of the International Criminal Court, article 21(3). The Trial Chamber stated that “in light of 
Article 21(3) of the Statute” it had considered international provisions contained in the ICCPR, ECHR, and 
UDHR regarding the rights of the accused.  
1016 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo (ICC-01/04-01/06), 
Decision on the release of Thomas Lubanga Dyilo, 2 July 2008. 
1017 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision on the 
consequences of non-disclosure”, supra 1005, para 95. 
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at that time, not be guaranteed, it may be questioned whether the decision to immediately 

release Lubanga was truly the correct way to proceed. The repeated delays in Lubanga 

certainly raise questions as to the defendant’s right to be tried without ”undue delay”;1018 

however, that was not the concern of the Trial Chamber in this particular matter. The 

Chamber based its decision on article 58(1) of the Rome Statute, which sets forth the 

conditions under which a person may be arrested and detained prior to the commencement of 

a trial.1019 It considered that the only valid reason to keep Lubanga in detention was to ensure 

his appearance at the trial; the moment that it had deemed the prospect of a fair trial 

impossible, the Trial Chamber saw no further legitimate reason to detain him.  

It may seem slightly exaggerated on the part of the Trial Chamber to consider a fair trial 

impossible, at least for the reasons on which it based this opinion. As long as the confidential 

material was not disclosed to the Chamber for it to examine its possibly exculpatory nature, a 

fair trial did indeed seem impossible. Nevertheless, the disclosure of such material would 

immediately have reversed the situation, and the impossibility of holding a fair trial thus 

seems to have been more of a temporary than of a permanent kind. Considering the extreme 

gravity of the crimes over which the ICC has jurisdiction and the important mandate with 

which it has been invested, it would seem irresponsible to dismiss the case without fully 

ensuring itself of the true impossibility of conducting a fair trial.  

As was to be expected, the Prosecution immediately appealed the decision of the Trial 

Chamber and, during the Appeals Chamber’s proceedings, the the order to release Lubanga 

was temporarily suspended. The Appeals Chamber reached the conclusion that the trial had 

rightfully been stayed, because the withholding of evidence would indeed have made it 

impossible to conduct a fair trial.1020 As Professor Ambos has observed, disclosure of 

evidence is a fundamental part of the right to fair trial and represents “the most important, if 

not the only, instrument for the defence to counterbalance the greater resources of the 

prosecution and achieve some kind of "equality of arms."”1021 

                                                
1018 Rome Statute of the International Criminal Court, article 67(1)(c). The same provision exists in the ICCPR, 
article 14(1)(c). Article 6 of the ECHR also sets forth that “everyone is entitled to a fair and public hearing 
within a reasonable time […]”, and the ICC Rules of Procedure and Evidence set forth, in Rule 101, that 
”the Court shall have regard to the need to facilitate fair and expeditious proceedings”. 
1019 Rome Statute of the International Criminal Court, article 58(1)(b). 
1020 International Criminal Court, Appeals Chamber, The Prosecutor v Thomas Lubanga Dyilo (ICC-01/04-
01/06), Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I entitled "Decision on 
the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) agreements and the 
application to stay the prosecution of the accused, together with certain other issues raised at the Status 
Conference on 10 June 2008", 21 October 2008. 
1021 Kai Ambos, “Confidential Investigations (article 54(3)(e) ICC Statute) vs. Disclosure Obligations: The 
Lubanga Case and National Law”, supra 1010, p. 566. 
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The Appeals Chamber thus pointed out that Lubanga had been surrendered to the ICC in 

2006 and that the Prosecutor should, already from that moment, have sought authorisation 

from information providers to disclose the material.1022 The considerable delay of the trial due 

to the Prosecution’s repeated failure to disclose material led the Trial Chamber to conclude 

that further postponement of the trial would not be a viable option, and the Appeals 

Chamber did not disagree on the matter.1023 Nevertheless, the Appeals Chamber reversed the 

order to release Lubanga and informed the Trial Chamber to resume the proceedings when a 

fair trial was considered possible.1024 The Trial Chamber had erroneously considered the stay 

of proceedings to be permanent when, instead, it was of a conditional nature.1025 Therefore, 

the unconditional release of Lubanga was not the inevitable consequence of the situation and, 

if the obstacles to holding a fair trial were to be removed, it would still be conceivable to hold 

the trial; the Trial Chamber was thus to re-examine the eventual release of the accused.1026 

The situation that had led to the stay of the proceedings changed shortly before the Appeals 

Chamber imparted its decision, when the Prosecutor, on 14 October 2008, handed over the 

previously undisclosed material to the Trial Chamber. It followed that, in November 2008, 

Trial Chamber I announced that the reasons for the stay no longer persisted and that the trial 

would commence on 26 January 2009.  

The ICC has struggled to establish a fair and effective litigation culture, but the stay of the 

proceedings and the ensuing prospect of the Defendant’s release have caused concern with 

regard to how the proceedings are carried out before the ICC.1027 Lubanga represents the first 

trial to be held before the ICC, and the Court has been faced with a series of issues related to 

its functions and mandate, as well as important legal definitions. It is unlikely that the 

forthcoming pre-trial and trial proceedings before the ICC will be as lengthy as those in 

Lubanga, as the Court will have a precedent to which it may refer. Nevertheless, it must be 

admitted that the ICC has had difficulties in ensuring that the full rights of the accused in its 
                                                
1022 International Criminal Court, Appeals Chamber, The Prosecutor v Thomas Lubanga Dyilo, Judgment on the 
appeal of the Prosecutor against the decision of Trial Chamber I entitled "Decision on the consequences of non-
disclosure (…)”, supra 1020, para 100. 
1023 Ibid. 
1024 International Criminal Court, Appeals Chamber, The Prosecutor v Thomas Lubanga Dyilo (ICC-01/04-
01/06), Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I entitled "Decision on 
the release of Thomas Lubanga Dyilo", 21 October 2008. 
1025 Ibid. para 31 and 33. 
1026 Ibid. para 45. 
1027 Carsten Stahn, ”How is the water? Light and shadow in the first years of the ICC”, in: Criminal Law Forum, 
Vol. 22, 2011, p.175-197, see p.191. It should also be mentioned that in 2010, the issue related to fair trial 
concerns arose a second time in the Lubanga trial. The Trial Chamber once again ordered a stay in the 
proceedings after the Prosecution had failed to comply with its orders to disclose the identity of a witness. The 
issue regarding victim and witness participation in the ICC proceedings is addressed infra, section 2.7 of this 
chapter. 
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first case were respected and guaranteed, particularly in regard to the right to an expeditious 

trial without undue delay. In order for criminal accountability to be a viable, and desirable, 

path toward achieving international justice it is not sufficient that the injustices such as the 

recruitment and use of children in armed conflict are addressed; it must do so in full respect of 

international human rights of all parties involved, not least the accused: “[s]ociety wins not 

only when the guilty are convicted but when criminal trials are fair.”1028 

 

2.7 CHILDREN AS VICTIMS AND WITNESSES IN INTERNATIONAL TRIALS  

The previous section presented the concerns with regard to the guarantee of a fair trial that 

arose in Lubanga. Similar issues have also arisen on the opposite side; namely in relation to 

the participation in the ICC proceedings of victims and witnesses. Indeed, when victims and 

witnesses are given an active role in criminal proceedings, fair trial concerns must also be 

raised in their regard. This section addresses this relatively new feature of international 

criminal law, and looks at some of the complexities that may arise; particular attention is 

given to the participation of children in criminal proceedings. 

Children have increasingly been involved as active participants in justice mechanisms. 

This is only logical, considering the elevated number of children that have been and are, 

directly and indirectly, involved in armed conflict. Their participation in the justice procedure 

is also in line with a child rights-based approach and with the position taken by the CRC, 

which sets forth that children should be allowed to participate in any situation that concerns 

them. Indeed, article 12 of the CRC places particular emphasis on the opportunity of the child 

to be heard in any judicial and administrative proceedings affecting him/her. Moreover, article 

3 of the CRC contains the the fundamental principle of “the best interest of the child”, which 

explicitly mentions that courts of law must make of the best interest of the child a primary 

consideration in all actions concerning children. Read in combination with article 12, it seems 

clear that the participation of children in justice proceedings that address crimes against 

children should be enabled.1029 While the first truth and reconciliation commissions and 

international criminal tribunals hardly involved children in the proceedings, children have 

been increasingly included in such mechanisms. The Truth and Reconciliation Commission of 

Sierra Leone had a clear focus on children already from the start, and children were allowed 

                                                
1028 Citation from the US Supreme Court case Brady v Maryland (1963), quoted in: Kai Ambos, “Confidential 
Investigations (article 54(3)(e) ICC Statute) vs. Disclosure Obligations: The Lubanga Case and National Law”, 
supra 1010, p. 568. 
1029 United Nations CRC, articles 12 and 3(1). 
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to make statements and participate in closed thematic hearings. Importantly, the very first 

child-friendly version of a Truth and Reconciliation Report was prepared.1030 

A similar pattern of increased child participation may be observed in international criminal 

proceedings. The ICTY and ICTR hardly involved children at all in their proceedings; 

nevertheless, around 4% of the witnesses allowed before the ICTY were between 18 and 30 

years of age and, considering the time it took the tribunal to bring the accused to trial, many 

of those witnesses were children at the time when the crimes were committed.1031 In The 

Prosecutor v Krstic’ before the ICTY, a witness gave testimony of crimes he had witnessed as 

a 17-year old.1032 In the “Foca Trials” (The Prosecutor v Kunarac, Kovac and Vukovic’) two 

young witnesses testified to having been victims of mass rape when they were both under 18 

years of age. The Foca Trials represent the first time that individual criminal responsibility 

was established for the international crime of rape.1033 

The ICTY and ICTR have each created a victims and witnesses section, with specialists in 

witness support and protection who offer counselling and advise, as well as information 

regarding proceedings etc. to victims and witnesses.1034 Moreover, logistical and 

administrative assistance is provided to victims and witnesses and their families. While 

neither of the two victims and witnesses sections have been specifically concerned with 

developing child-friendly procedures, the Rules for the ICTR do set forth that a gender-

sensitive approach should be followed.1035 

The SCSL became the first international court to prosecute individuals for the crimes of 

recruiting and using children in armed conflict. It was also the first court to implement child-

specific procedures.1036 Article 7 of the SCSL Statute sets forth that, in accordance with the 

rights of the child, special considerations shall be made for persons under 18 years of age.1037 

These considerations were, however, intended for the eventuality that children would be 

prosecuted by the Special Court and not for child victims or witnesses. Instead, article 15 of 

the Statute establishes that “given the nature of the crimes committed, and the particular 

                                                
1030 United Nations, Office of the Special Representative of the Secretary General for Children and Armed 
Conflict, “Children and Justice in the Aftermath of Armed Conflict”, supra 397, p. 20. 
1031 Ibid. p.14. 
1032 Ibid.  
1033 Ibid.  
1034 Mikaela Heikkilä, International Criminal Tribunals and Victims of Crime, Institute for Human Rights, Åbo 
Akademi University, 2004, p.83. 
1035 International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence, Rule 34(b). 
1036 Theoretically speaking, the Rome Statute was adopted prior to the SCSL Statute, and is the first to include 
child specific provisions. In practice, however, the SCSL became active much earlier than the ICC and its case 
law developed at a more rapid pace. 
1037 Statute of the Special Court for Sierra Leone, article 7. 
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sensitivities of girls, young women and children victims of rape, sexual assault, abduction and 

slavery of all kinds”,1038 staff specialised in juvenile and gender issues shall assist the 

Prosecutor. Furthermore, article 16 of the Statute establishes that the Registrar shall set up a 

Victims and Witnesses Unit, which shall include experts on “trauma related to crimes of 

sexual violence and violence against children”.1039  

The trials held before the SCSL have, to a great extent, relied upon witness testimony as 

evidence of the crimes committed.1040 Therefore, the child witnesses participating in its 

proceedings are of a paramount, and unprecedented, importance.1041 While children witnessed 

a wide range of atrocities committed during the Sierra Leonean civil war, they were mainly 

asked to testify with regard to the charges of child conscription and enlistment.1042 Children 

who testified in court were guaranteed that there would be no prosecution against them based 

on the information given in their testimony. Moreover, the Victims and Witnesses Unit must 

ensure that protective measures and support mechanisms are available before, during, and 

after the trial.1043 Nevertheless, in proportion to the total number of witnesses allowed before 

the SCSL, a rather small number were children.1044 

At the ICC, allowing victims and witnesses to participate is an integral part of the judicial 

process, and the ICC is the first international tribunal to have included reparations to victims 

of war crimes in its mandate.1045 In order to be allowed to participate as a victim in an ICC 

trial, the person must have suffered harm as a result of the crimes for which the defendant has 

been charged.1046 For instance, the victims that were allowed to participate in the Lubanga 

trial were mainly children that had been recruited into the UPC/FPLC and used for active 

participation in hostilities. Despite the numerous victims of crimes of sexual violence in the 

Ituri conflict, the fact that the charges brought against Lubanga did not include such crimes 

meant that these victims were not allowed to participate in the trial. On a positive note, 

however, it ought to be mentioned that the decision of the Court regarding the procedures to 

                                                
1038 Ibid. article 15(4). It is noteworthy that the Statute here seems to treat the recruitment and use of children in 
armed conflict as a form of slavery. 
1039 Ibid. article 16(4). 
1040 Special Court for Sierra Leone, 8th Annual Report of the President of the SCSL, June 2010-May 2011, p.30. 
1041 Kyra Sanin and Anna Stirnemann, Child Witnesses at the Special Court for Sierra Leone, supra 404. 
1042 Ibid. p. 7. 
1043 Special Court for Sierra Leone, 8th Annual Report of the President of the SCSL, June 2010-May 2011, p.30. 
1044 Office of the Special Representative of the Secretary General for Children and Armed Conflict, “Children 
and Justice in the Aftermath of Armed Conflict”, supra 396, p.14. 
1045 Ibid. p.26; Rome Statute of the International Criminal Court, article 75. 
1046 ICC Rules of Procedure and Evidence, Rule 85(a). 
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be applied to reparations states that victims of sexual violence should be included in the 

reparations programmes and in the design and implementation of reparations orders.1047 

The ICC has a general responsibility to protect victims and witnesses and, just as with the 

other international criminal tribunals, its Statute foresees the creation of a Victims and 

Witnesses Unit.1048 While the provision establishing the Victims and Witnesses Unit 

explicitly mentions only the need to include staff members with expertise on crimes of sexual 

violence, the Rome Statute also includes a series of provisions that are intended to specifically 

guarantee the protection of child victims and witnesses. The Prosecutor, for instance, is under 

the obligation not only to respect the interest and personal circumstances, such as age, of the 

victims and witnesses but also to consider the nature of the crime, particularly in the event 

that it involves violence against children.1049 The Prosecutor shall also, in accordance with 

article 42(9) of the Rome Statute, appoint advisers with legal expertise on violence against 

children.1050 These provisions are further complemented by the ICC Rules of Procedure and 

Evidence, according to which the Victims and Witnesses Unit shall pay specific attention to 

the needs of children. The Unit may appoint a child support person to facilitate the 

participation and protection of children as witnesses1051 and, where necessary, it may appoint 

persons with expertise on children and child trauma.1052 In order for a child victim to 

participate in the proceedings, a written request must be filed by a person acting on his/her 

behalf.1053 The protection of the victims and witnesses must be ensured from the investigation 

phase and throughout the course of the proceedings. During the investigative stage, the duty 

to ensure the safety of victims lies with the Prosecutor. The way in which he/she conducts an 

investigation can be determinant to the level of danger to which the victims and witnesses are 

exposed.1054  

Despite these formal safeguards, the practical difficulties of how to effectively grant the 

witnesses a sense of security rapidly became evident from the outset of the Lubanga trial. 

Indeed, the very first child witness interrupted his statement during the trial; he was telling the 

Court about how he, as a fifth-grader, was kidnapped together with other school children and 

                                                
1047 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision 
establishing the principles and procedures to be applied to reparations”, 7 August 2012, paras.207-209. 
1048 Rome Statute of the International Criminal Court, article 43(6). 
1049 Rome Statute of the International Criminal Court, article 54(1)(b). 
1050 Other specific issues such as gender and sexual violence also require special expertise. Rome Statute of the 
International Criminal Court, article 42(9). 
1051 ICC Rules of Procedure and Evidence, Rule 17(3). 
1052 Ibid. Rule 19(f). 
1053 Ibid. Rule 89(3). It should be noted that there is no need for such a person to be the parent or guardian of the 
child. 
1054 Mikaela Heikkilä, International Criminal Tribunals and Victims of Crime, supra 1034, p.86-87. 
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taken to a military camp, when he became frightened and recanted what he had said.1055 The 

precise reasons behind this withdrawal remain unclear, but there are several reasons why the 

witness may have felt threatened. Firstly, he was seated in full view of the Defendant and may 

have been intimidated by this last, who was watching, listening, and actively intervening in 

the proceedings by writing notes to his legal counsel. Secondly, in the middle of the session, 

the witness counsel reminded the witness that his statement might result in his own future 

incrimination.1056 While this is in accordance with Rule 74 of the ICC Rules of Procedure and 

Evidence,1057 the counsel could have chosen a different way and/or a more neutral occasion in 

which to inform the witness of this fact. Moreover, this “warning” may have been irrelevant 

in this specific case, the moment that no individual under the age of 18 at the time of the 

commission of a crime may be prosecuted under the Rome Statute,1058 and the domestic laws 

of the DRC stipulate that a person can be held criminally liable only from the age of 16 years. 

The children admitted as victims and witnesses before the ICC in virtue of their previous 

association with armed groups or forces were all under 15 years of age at the times relevant to 

the indictments. In addition, the ICC Privileges and Immunities Agreement that the DRC has 

concluded with the Court excludes the possibility that witness statements can form the basis 

for domestic prosecutions.1059 

Some days after the session had been adjourned, the witness returned and completed his 

testimony under increased protective measures. These included shielding him from the view 

of the accused,1060 a strict minimum of persons allowed in the courtroom, and a “non-

confrontational” method of questioning the witness.1061 The witness, who was given the 

pseudonym Dieumerci, explained that he had felt threated and scared by the presence of the 

Defendant in the courtroom the first time around.1062 

The experience with the first child witness before the ICC highlights the extremely delicate 

endeavour of ensuring child-friendly procedures and guaranteeing witness protection in 

                                                
1055 Office of the Special Representative of the Secretary General for Children and Armed Conflict, “Children 
and Justice in the Aftermath of Armed Conflict”, supra 397, p.15. 
1056 REDRESS, “Lubanga Trial Hears First Witness” in: Access Victims Rights before the International Criminal 
Court: Victim’s Rights Working Group Bulletin, issue 14, spring 2009. Available from: 
http://www.redress.org/promoting-international-standards/the-international-criminal-court last accessed 20 
February 2013. 
1057 ICC Rules of Procedure and Evidence, Rule 74 on Self-incrimination by a witness. 
1058 Rome Statute of the International Criminal Court, article 26. 
1059 International Criminal Court, Agreement on the Privileges and Immunities of the International Criminal 
Court, Doc. ICC-ASP/1/3, adopted by the Assembly of States Parties, September 2002, article 19(c).  
1060 The defendant could still see the witness on video screen, but no direct eye contact was possible. 
1061 REDRESS, “Lubanga Trial Hears First Witness”, supra 1056. 
1062 Office of the Special Representative of the Secretary General for Children and Armed Conflict, “Children 
and Justice in the Aftermath of Armed Conflict”, supra 397, p. 15. 
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criminal proceedings. As aforementioned, the need for adequate witness protection is 

established in the Rome Statute, which sets forth that both the Registry and the Prosecutor as 

well as the different Chambers must provide for the protection of witnesses.1063 However, 

these theoretical tools must then be adapted to the practical circumstances of a particular trial 

as well as to the individual circumstances of the victims and witnesses. Following the incident 

with the first witness of the Lubanga trial, the protection of witnesses received increased 

attention and the safeguard mechanisms were improved. Examples of such mechanisms are 

the protection of witnesses through pseudonyms and shielding curtains, as well as the 

protection of their voices through voice distortion.1064 Before the trial, it is also important to 

familiarise child witnesses/victims with the modalities of the proceedings, for instance by 

clarifying who will be present, the layout of the courtroom, and the procedures that will be 

followed.1065 One feature that can be problematic with regard to child witnesses is the rule 

that witnesses must present their testimony during the trial and be subject to cross-

examination. While many Western domestic legal systems allow for children to give video-

recorded testimony, this possibility is not provided for by the Statute of the ICC. Furthermore, 

the Court does not allow expert intermediaries to help the child during the trial, for example 

by reformulating questions in a simpler and more child-friendly language.1066 Therefore, staff-

members who take statements from children should have expertise in evaluating the 

vulnerability of each child and in determining whether or not it is in his/her best interest to 

participate in the proceedings.1067 

Another issue that can arise during international criminal trials is related to the possible 

“dual status” as victim and witness before the ICC. Indeed, victims have participatory rights 

under the Rome Statute, and victims may appear before the Court simunltaneously as 

witnesses and victims.1068 Children who participate as victims in the proceedings have the 

right to receive reparations and are included in the ICC Trust Fund for Victims. This fact 

could, arguably, compromise the witness testimony of children with dual status, the moment 
                                                
1063 Rome Statute of the International Criminal Court, article 68 on the protection of victims and witnesses and 
their participation in the proceedings. Also articles 43(6), 54(1)(b), 57(3)(c) and 64(6)(e) mention witness 
protection, as well as the ICC Rules of Procedure and Evidence. 
1064 The Hague Justice Portal, see: http://www.haguejusticeportal.net/index.php?id=10844 last accessed 20 
February 2013. 
1065 Office of the Special Representative of the Secretary General for Children and Armed Conflict, “Children 
and Justice in the Aftermath of Armed Conflict”, supra 397, p. 15. 
1066 Stuart Beresford, “Child Witnesses and the International Criminal Justice System: Does the International 
Criminal Court Protect the Most Vulnerable?” in: Journal of International Criminal Justice, Vol.3, 2005, p.721-
748, at p.745-746. 
1067 Office of the Special Representative of the Secretary General for Children and Armed Conflict, “Children 
and Justice in the Aftermath of Armed Conflict”, supra 397, p.22. 
1068 Mikaela Heikkilä, International Criminal Tribunals and Victims of Crime, supra 1034, p. 77. 
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that one of the goals of their participation as victims is to obtain reparations for the harm they 

have suffered. Nevertheless, while a dubious witness ought to be excluded from the trial as a 

witness, he/she should not automatically be excluded as a victim; this, however, is precisely 

what occurred in Lubanga. During the trial, a few of the witnesses with double status were 

inconsistent in their testimony, and the Trial Chamber deemed their evidence regarding the 

charges brought against Lubanga to be unreliable.1069 This resulted in the withdrawal of the 

right of these witnesses to participate in the trial. The problem that ensued was that the 

withdrawal automatically implied that these witnesses also lost their rights to participate as 

victims in the decision on eventual reparations.1070 This unfortunate outcome was opposed by 

one of the trial judges in a separate and dissenting opinion. Indeed, Judge Odio Benito 

observed that, while the testimony of some of the witnesses was not sufficiently reliable to 

determine the guilt of the accused, the decision to exclude them completely from the judicial 

process was incorrect.1071 These witnesses had a dual status of victim and witness, and their 

testimony should not have affected their status as victims with participatory rights. Indeed, 

there was evidence, including videotapes, which demonstrated that at least some of these 

children had been involved in the hostilities. To exclude them from the proceedings increased 

the risk of causing them more trauma, the moment that the psychological impact of not being 

believed or taken seriously can be considerable. Moreover, it cannot be excluded that the 

inconsistencies in the accounts of these children depended on issues of memory and 

comprehension that stem from their traumatic experiences.1072 Importantly, Judge Odio 

Benito also observed the discriminatory decision for which a higher evidentiary threshold was 

imposed upon children with the dual status of victim/witness than that which was established 

for general victims with participatory rights. Indeed, persons participating in the proceedings 

only as victims do not undergo the same detailed examination.1073 The view that the said 

individuals should have been allowed to maintain their victim status is shared by Professor 

Ambos, who has observed that, for purposes of fairness, it would have been sufficient to 

exclude the dubious testimonies when determining the guilt or innocence of the accused.1074 

                                                
1069 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 479. 
1070 Ibid. para. 484 and 502. 
1071 Ibid. Separate and dissenting opinion of Judge Odio Benito, para. 22. 
1072 Ibid. para. 30. See also: Elisabeth Schauer, “The Psychological Impact of Child Soldiering”, Doc. ICC-
01/04-01/06-1729-Anx1, 25 February 2009. 
1073 Ibid. para. 35. 
1074 Kai Ambos, “The First Judgment of the International Criminal Court (Prosecutor v. Lubanga): A 
Comprehensive Analysis of the Legal Issues”, available at:  
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2030751 last accessed 20 February 2013, p. 4-5. 
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Aside from the general difficulties that come with victim and witness participation in 

international criminal trials, there are a series of additional concerns that must be addressed 

when children are allowed to participate in such proceedings. In Katanga and Chui, one such 

issue arose as the Defendants challenged the participation of three child witnesses. The 

challenge was made on the basis that the credibility of the children was not confirmed. To 

ensure such credibility, the Defence argued that the consent of a legal guardian ought to be a 

minimum requirement.1075 Pre-Trial Chamber I, in its Decision on the Confirmation of 

Charges in Katanga and Chui, considered the aforementioned provisions regarding the 

participation of children in the proceedings,1076 in particular Rule 89(3) which sets forth that a 

person acting on behalf of the child shall file the request for participation. However, no 

requirement exists that such person be a legal guardian of the child. While the SCSL does 

have child protection guidelines that require consent from a legal guardian,1077 no obligations 

exist before the ICC to obtain a guardian’s consent before hearing a child, and the challenges 

raised by the Defence were therefore rejected by the Pre-Trial Chamber.1078 It was observed, 

however, that an interview with one of the victims had been conducted without the presence 

of an adult acting in the interest of the child. With regard to this specific interview, the 

Chamber decided to exercise caution in evaluating the evidence.1079 

In the Trial Judgment of December 2012, in which Mathieu Ngudjolo Chui was acquitted 

of all charges, the Trial Chamber states that it had examined the specific situation and taken 

into account the age and eventual vulnerabilities of each witness in the proceedings.1080 

Nevertheless, the Trial Chamber does not specify how this was done and whether sufficient 

child-friendly mechanisms were ensured to prevent further traumatisation of child witnesses 

that were involved in the trial. 

In Lubanga, 106 out of the 129 victim participants requested anonymity.1081 While the 

Court respected these requests, the participation rights of the anonymous participants were 

                                                
1075 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Germain Katanga and Mathieu 
Ngudjolo Chui, Decision on the confirmation of charges, supra 887, para. 142.   
1076 Ibid. para. 144. 
1077 Kyra Sanin and Anna Stirnemann, Child Witnesses at the Special Court for Sierra Leone, supra 404, p. 22. 
Many former child combatants were still displaced when the trials before the SCSL took place, and parental 
consent was therefore unavailable. When such children were under the care of a child protection agency, the 
agency would give “parental” consent for the child’s participation as a witness. 
1078 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Germain Katanga and Mathieu 
Ngudjolo Chui, Decision on the confirmation of charges, supra 887, para. 152. 
1079 Ibid. para. 153. 
1080 International Criminal Court, Pre-Trial Chamber II, The Prosecutor v Mathieu Ngudjolo (ICC-01/04-02/12), 
Jugement rendu en application de l'article 74 du Statut, 18 December 2012, para.51.  
1081 Kai Ambos, “The First Judgment of the International Criminal Court (Prosecutor v. Lubanga): A 
Comprehensive Analysis of the Legal Issues”, supra 1074, p. 8. 
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limited in order to strike a balance between victims and witness protection, which is the 

responsibility of the Court, and the fundamental obligation to guarantee the rights of the 

accused. It has been argued that victim participation in criminal proceedings is always to 

some extent in conflict with the principles of conducting a fair and expeditious trial.1082 This 

is so because of the delay that including witness and victims statements necessarily implies 

for the trial. However, the ICC Trial Chamber arguably managed to find a just compromise 

between the two in Lubanga.1083  

In 2010, yet another issue related to the defendant’s right to a fair trial arose in the 

Lubanga trial. For the second time, the Trial Chamber ordered a stay of the proceedings after 

the Prosecution failed to implement its orders to disclose the identity of an intermediary.1084 

The Prosecutor lodged an appeal and the Appeals Chamber reversed the decision of the Trial 

Chamber.1085 In general, the use of intermediaries was much discussed by the Trial Chamber, 

and a significant part of the Trial Judgment is dedicated to the matter.1086 Intermediaries were 

used by the Prosecution to identify witnesses and facilitate the contact between witnesses and 

ICC investigators,1087 as well as to evaluate the security situation on the ground.1088 The use 

of intermediaries, who were often involved in interviewing potential witnesses, gives rise to 

serious concerns regarding witness reliability. Indeed, some of the intermediaries were locals 

who may have personal interests in a particular outcome of the trial. In fact several of the 

witnesses introduced by intermediaries were deemed unreliable during the trial and their 

testimony could not be used as evidence to prove the individual criminal responsibility of the 

Defendant; this was the case with intermediary 143, whose initially undisclosed identity was 

the reason behind the second stay of the proceedings. In the Trial Judgment, the Chamber 

                                                
1082 Christoph Safferling, “The Role of the Victim in the Criminal Process – A Paradigm Shift in National 
German and International Law?” in: International Criminal Law Review, Vol.11, 2011, p.183–215, at p.313. 
1083 Kai Ambos, “The First Judgment of the International Criminal Court (Prosecutor v. Lubanga): A 
Comprehensive Analysis of the Legal Issues”, supra 1074, p. 8. 
1084 International Criminal Court, Trial Chamber I, Redacted Decision on the Prosecution’s Urgent Request for 
Variation of the Time-Limit to Disclose the Identity of Intermediary 143 or Alternatively to Stay Proceedings 
Pending Further Consultations with the VWU, 8 July 2010, (Doc. ICC-01/04- 01/06-2517-RED). 
1085 International Criminal Court, Appeals Chamber, The Prosecutor v Thomas Lubanga Dyilo, Judgment on the 
appeal of the Prosecutor against the decision of Trial Chamber I of 8 July 2010 entitled "Decision on the 
Prosecution's Urgent Request for Variation of the Time-Limit to Disclose the Identity of Intermediary 143 or 
Alternatively to Stay Proceedings Pending Further Consultations with the VWU". It should be noted that the 
Appeals Chamber’s judgment strongly criticised the Prosecution’s refusal to follow the orders of the Trial 
Chamber regarding disclosure. However, it considered that the Trial Chamber should have imposed sanctions, in 
accordance with article 71 of the Rome Statute, on the Prosecution before ordering a stay of the proceedings. 
1086 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012. Chapter VII of the judgment (paras. 178 – 484) is entirely dedicated to the issue of intermediaries. 
1087 Ibid. para. 190. 
1088 Ibid. para. 193. 
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held that the possibility that this intermediary had corrupted the evidence of four witnesses 

could not be excluded.1089  

It is unfortunate that the Prosecution made such an extensive use of intermediaries in its 

investigation. There were no guarantees that the persons employed for this role had an 

objective stance toward the proceedings, and the fact that they were able to interact with child 

victims who may have been particularly sensitive due to their previous experiences in the 

armed conflict seems rather irresponsible. Moreover, multiple interviews by different persons 

or investigative bodies can cause the evidence given by children to be compromised even 

should there be no conscious intention to do so. In order not to influence their testimony, 

children should be interviewed on as few occasions as possible, and the interviews should 

always be conducted by trained professionals.1090 

The practice was indeed strongly criticised by the Trial Chamber, which held that the 

Prosecution should not, despite security concerns during the investigation, have delegated its 

responsibilities to intermediaries to such an extent. The intermediaries were clearly in a 

position in which they could have easily manipulated the child witnesses and taken advantage 

of their vulnerability. The result of the “essentially unsupervised actions” of some of the 

intermediaries was that the evidence of many witnesses could not be relied upon in the 

trial.1091  

A question that still remains is how the ICC will treat witnesses and victims once a case is 

concluded. The ICTR Rule of Procedure has established that the ICTR should set up short-

term and long-term measures to assist its witnesses.1092 The long-term measures have 

remained underdeveloped and have not been taken very seriously. Examples do, however, 

exist, and one of the exceptions to the otherwise lacking long-term support can be found in 

Akayesu. After the trial against Jean Paul Akayesu was concluded, members of the Office of 

the Prosecutor organised a public meeting in the town hall of the place where the crimes 

relative to the case had been carried out. During the meeting, the judgment was explained to 

witnesses, victims, and family members etc. The meeting contributed to the sense of 

accomplishment and empowerment among the rape victims of the case, who felt that their 

                                                
1089 Ibid. para. 291. Other intermediaries were also suspected of having persuaded witnesses to lie or of having 
improperly influenced their testimony. See for instance para. 373 regarding intermediary P-0316; para. 450 
regarding intermediary P-0321; and, to some extent, para.476-477 regarding intermediary P-0031. 
1090 United Nations, Office of the Special Representative of the Secretary General for Children and Armed 
Conflict, “Children and Justice in the Aftermath of Armed Conflict”, supra 397, p.15 
1091 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 482. 
1092 International Criminal Tribunal of Rwanda, Rules of Procedure and Evidence, Rule 34(A)(III). 
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contribution to the justice process had been important and had made a difference.1093 

Experiences from the victims and witnesses protection at the SCSL show that victims and 

witnesses are more satisfied with the protection and assistance they received during the pre-

trial and trial stages than after the trial. Indeed, many of those involved felt abandoned after 

the trial came to a close, and many had expected to receive more support than they did.1094 

The first ICC Trial Judgment was handed down in March 2012. It may be too soon to 

evaluate the impressions of the victims and witnesses who participated in the trial, but it is 

clear that the Court has already committed some mistakes relative to these, often vulnerable, 

groups of persons. For a court that grants such an important role to victims and witnesses, it 

can only be hoped that the lessons are learned, and that similar situations can be avoided in 

future cases. One reason for hope may be the recent Decision on the reparations procedure.1095 

In this decision, ICC Trial Chamber I established that victims’ proposals for reparation shall 

be collected by the Trust Fund for Victims (TFV) and presented to a newly constituted Trial 

Chamber for approval. The decision on reparations is then to be implemented by distributing 

the funds available in the TFV. The Decision specifically sets forth that, in deciding upon 

reparations, special considerations must be made to the age of the victims and to the needs of 

children in terms of rehabilitation within their communities and to break the cycle of violence.  

 

2.8 CO-PERPETRATION AS A FORM OF CRIMINAL LIABILITY FOR CHILD RECRUITMENT  

The ICC Prosecutor charged Lubanga with individual criminal responsibility for the co-

perpetration of crimes committed against children in the DRC from the beginning of July 

2002 until the end of 2003.1096 Both Pre-Trial Chamber I and Trial Chamber I were therefore 

faced with the task of determining the meaning of co-perpetration and, indeed, a significant 

part of the Decision on the Confirmation of Charges, as well as of the Trial Judgment, was 

dedicated to this task. Since a central theme of this thesis is to analyse how accountability 

may be established for the crimes of recruiting and using children in armed conflict, this 

section will briefly address this form of individual criminal responsibility. Obviously, the 

notion of co-perpetration is not limited to child recruitment specifically, but it is interesting to 

see how the ICC applied it to this crime in the Lubanga case. A premise should be made 
                                                
1093 Binaifer Nowrojee, “Your justice is too slow” – Will the ICTR Fail Rwanda’s Rape Victims?, supra 344, 
p.21. 
1094 Special Court for Sierra Leone, An Evaluation of the Witness and Victims Section, “Best-Practice 
Recommendations for the Protection and Support of Witnesses”, 2008, p.18-20. 
1095 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision 
establishing the principles and procedures to be applied to reparations”, 7 August 2012. 
1096 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para. 319. 
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regarding the complexity of the notion of co-perpetration and its relationship to joint criminal 

enterprise, which was first developed by the ICTY.1097 It would be impossible for this thesis 

to discuss in more detail this vast topic, and this section will be limited to the examination of 

how the ICC has looked upon Lubanga’s individual responsibility for the crimes of recruiting 

and using children in armed conflict. 

The legal basis for the charges that the Prosecution brought against Lubanga as a co-

perpetrator may be found in article 25 of the Rome Statute, which sets forth that a person can 

be responsible and liable for punishment for committing a crime as an individual and thus as a 

perpetrator tout court; jointly with another individual and thus as a co-perpetrator; or through 

another person, and thus responsible as an indirect perpetrator.1098 Given the lack of evidence 

that Lubanga had personally enlisted or conscripted children into his armed group,1099 the 

Prosecution considered that the form of responsibility that best described the role Lubanga 

had filled was that of co-perpetration, i.e. the commission of a crime jointly with another 

person.1100  

This form of individual criminal responsibility is not entirely new, and recalls the ICTY’s 

jurisprudence on the notion of “joint criminal enterprise”, employed in several cases from the 

outset of the ICTY case law.1101 However, the Pre-Trial Chamber in Lubanga decided not to 

rely upon the jurisprudence of the ICTY, considering that it placed too much emphasis on 

subjective elements,1102 and instead developed its own interpretation of the term ‘co-

perpetration’. Pre-Trial Chamber I based its reasoning on individual criminal responsibility 

upon the notion of “control over the commission of the crime”.1103 The existence of such 

control must be demonstrated in order to establish any form of responsibility, be it as a 

perpetrator, a co-perpetrator or an indirect perpetrator.  

                                                
1097 For more on that topic, see for instance: Jens David Ohlin, “Joint Criminal Confusion”, in: New Criminal 
Law Review, Vol. 12, 2009, p. 406-419; Jernej Letnar Cernic, “Shaping the Spiderweb: Towards the Concept of 
Joint Commission through Another Person under the Rome Statute and Jurisprudence of the International 
Criminal Court”, in: Criminal Law Forum, Vol. 22, 2011, p. 539-565. 
1098 Rome Statute of the International Criminal Court, article 25(3)(a). Author’s emphasis. 
1099 Thomas Weigend, “Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on Confirmation of 
Charges”, supra 857, p.476.  
1100 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para. 319. 
1101 The ICTY first elaborated its doctrine on joint criminal enterprise in the Tadic’ case, and has since then 
repeatedly employed the concept in its case law. See for instance: Thomas Weigend, “Intent, Mistake of Law, 
and Co-perpetration in the Lubanga Decision on Confirmation of Charges”, supra 857, p.476.  
1102 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para. 329. 
1103 Mohamed Elewa Badar, “The mental element in the Rome Statute of the International Criminal Court: A 
commentary from a comparative criminal law perspective” in: Criminal Law Forum, Vol. 19, 2008, p.473-518, 
at p.505. 
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  In the specific case of co-perpetration, where none of the persons involved possesses 

“overall control”, shared control must be established whereby any of the individuals involved 

could compromise the commission of the crime by not fulfilling his/her part.1104 The Pre-Trial 

Chamber elaborated a set of objective and subjective elements that must be satisfied in order 

to determine that a person has joint control over the commission of a crime. If such joint 

control is established, any of the persons that make an essential contribution to the 

commission of the crime can be held responsible for the contributions of all the others and 

may be considered to be the principal perpetrator of the entire crime.1105 In the Trial 

Judgment, Trial Chamber I chose to reaffirm the approach taken by the Pre-Trial Chamber by 

confirming its theory of control over the acts.1106 Only Judge Fulford of the Trial Chamber 

disagreed with this test and submitted a separate opinion in this regard.1107 

A question, relevant for the Lubanga case, is whether joint control requires the physical 

presence of the person. It was important to reply to this question, because Lubanga was being 

held in detention during part of the period relevant for his indictment. Indeed, at the beginning 

of the jurisdiction of the ICC in July 2002 until early September that year, Lubanga was 

detained in Uganda. After his release, Lubanga took up the presidency of the UPC and was 

shortly thereafter appointed commander in chief of the UPC’s armed wing, the FPLC. In mid-

August of the following year, Lubanga was placed under house arrest, this time in Kinshasa, 

and remained there until the end of the period relevant to the indictment. Despite his house 

arrest he allegedly continued to hold his leading position within the organisation.1108 

To establish that Lubanga had joint control over the commission of the crimes carried out 

in the Ituri region of Uganda from July 2002 until the end of 2003, the objective elements that 

Lubanga was involved in a common criminal plan with other persons and had contributed in 

an essential manner to the realisation of that plan, as well as the subjective elements of 

awareness and acceptance that the implementation of the plan could produce a criminal 

outcome, and that Lubanga’s action enabled him to control the crimes, had to be satisfied. 

Regardless of the fact that the Pre-Trial Chamber considered criminal liability to include 

                                                
1104 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para. 342. 
1105 Ibid. para. 326. 
1106 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012. Chapter XI of the judgment is dedicated to the individual criminal responsibility of Thomas 
Lubanga, and in paras. 918-933 the Trial Chamber examines the Pre-Trial Chamber’s decision. Between para. 
976 and para. 1018 the Trial Chamber develops its own analysis, which to a great extent corresponds to that of 
the Pre-Trial Chamber. 
1107 Ibid. Separate opinion of Judge Adrian Fulford. 
1108 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para 396. 
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“those who, in spite of being removed from the scene of the crime, control or mastermind its 

commission”,1109 it concluded that there was insufficient evidence to hold that Lubanga had 

such control prior to his release in September 2002 and after the beginning of his house arrest 

on 13 August 2003; the period of the indictment was thus shortened accordingly.1110 

For the period between early September 2002 and 13 August 2003, the Pre-Trial Chamber 

found that the evidence provided sufficient grounds to believe that a common plan or 

agreement existed between Lubanga and others to further the war effort by recruiting young 

persons and using them for active participation in military operations. Although the 

agreement did not necessarily target children under the age of 15 years specifically, there was 

an objective risk that such persons would and could be recruited.1111 Lubanga and the other 

persons involved were aware of and accepted the substantial risk that these objective elements 

would materialise as a result of their common plan, and Lubanga was allegedly fully aware of 

the importance of his role. Therefore, the subjective elements were also considered to have 

been satisfied.1112 The Trial Chamber confirmed the mental requirements by stating that the 

accused, along with at least one co-perpetrator, had intended to recruit or use children for 

active participation in the hostilities, or knew that this would be a consequence of the 

implementation of their common plan. The accused also knew that his contribution to the 

implementation of such plan was essential in nature.1113  

A problematic feature of the Pre-Trial Chamber’s construction of co-perpetration in 

relation to the crime of child recruitment is that it does not consider it possible to combine the 

mental elements of intent and negligence, and therefore rules out the latter. As illustrated in 

paragraph 2.2 of this chapter, the subjective element required for the crime of enlisting or 

conscripting children, in terms of the age of those recruited, is that the perpetrator “knew or 

should have known” that the persons were under the age of 15 years,1114 meaning that 

negligence of the child’s age is not necessarily a sign that intent was non-existent. The Pre-

                                                
1109 Ibid. para. 330. 
1110 Ibid. para 370 and 397. 
1111 This position, confirmed by the Trial Chamber, is criticised by Professor Ambos, who considers it doubtful 
that “a mere critical element of criminality” is sufficient to establish the existence of a plan for co-perpetrators. 
In his view, the plan must at least contain a “more or less concrete crime to be committed”. See: Kai Ambos, 
“The First Judgment of the International Criminal Court (Prosecutor v. Lubanga): A Comprehensive Analysis of 
the Legal Issues”, supra 1074, p. 30. 
1112 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para.409 
1113 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para.1013. 
1114 International Criminal Court, Elements of Crimes, supra 610, elements for article 8(2)(b)(xxvi) and 
8(2)(e)(vii). 
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Trial Chamber has recognised this exception to article 30 of the Rome Statute.1115 At the same 

time, in order for co-perpetration to be established, the Pre-Trial Chamber required that each 

of those involved in the common plan be mutually aware of and mutually accept that the 

implementation of the common plan would bring about the objective elements of the crime. In 

the current case, one of the objective elements was that children younger than 15 would be 

recruited. The consequence of this reasoning is that Pre-Trial Chamber I imposes a higher 

standard in the case of co-perpetration than it would have in the case of direct perpetration, by 

replacing the mental element of “knew or should have known” with one of strict knowledge. 

This reasoning raises doubts insofar as it creates different standards of evidence for the same 

crime. Moreover, it was strongly felt during the elaboration of the ICC Elements of Crimes 

that a lower threshold ought to be necessary for the crime of child recruitment.1116 As Thomas 

Weigend has observed, “when the law requires only negligence with respect to an 

accompanying circumstance, e.g. the age of the victims, no more than negligence in that 

respect can be demanded of co-perpetrators.1117 Nevertheless, during the Lubanga trial, the 

Prosecution itself abided by the reasoning used by the Pre-Trial Chamber and suggested that 

the general requirements for co-perpetration rendered the lesser subjective element 

inapplicable in the current case.1118 In the Trial Judgment, the Trial Chamber observed that 

since the Prosecutor had failed to seek a conviction of the accused on the basis of the “should 

have known” requirement, it was unnecessary to approach the case on this basis. The 

Chamber even goes so far as to consider it “inappropriate” to address the issue in the 

abstract.1119 This view seems exaggerated, since nothing impedes the Trial Chamber to decide 

upon legal questions when it considers this to be necessary.1120 Moreover, it would have been 

useful for the case law on individual criminal responsibility for the crimes of recruiting and 

using children in armed conflict to have the Trial Chamber properly analyse whether different 

                                                
1115 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Decision on 
the confirmation of charges, supra 773, para.359. 
1116 Knut Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: 
Sources and Commentary, supra 611, p. 375. 
1117 Thomas Weigend, “Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on Confirmation of 
Charges” supra 857, p. 485. 
1118 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 942-943. 
1119 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para.1015. Judge Fulford mentioned, in para. 16 of his separate opinion, that he considered that it 
would be “unfair, at this stage of the proceedings, to approach the issue of the accused’s knowledge on a lesser 
basis than “he knew” there were children under the age of 15 who were conscripted, enlisted or used”. This 
could arguably be read as an indication that the judge would have been in favour of considering such a “lesser” 
basis, had it been included earlier in the proceedings.  
1120 Kai Ambos, “The First Judgment of the International Criminal Court (Prosecutor v. Lubanga): A 
Comprehensive Analysis of the Legal Issues”, supra 1074, p. 43. 
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standards of evidence for the same crimes should be upheld, depending on the type of 

perpetration.1121 

Although neither Lubanga nor Katanga or Chui1122 have been indicted and brought before 

the ICC for acts committed by the children they had allegedly recruited, Pre-Trial Chamber I 

made an observation that would be interesting in such a hypothesis. The observation was 

made in the Decision to confirm the charges against Katanga and Chui, and the Chamber 

noted that, when a principal (the “perpetrator-by-means”) uses an executor (the direct 

perpetrator) as a tool or an instrument for the commission of a crime, the person who is being 

used as a mere instrument to execute the crimes will not be fully criminally responsible for 

his/her actions.1123 The innocence of that person will instead depend upon the availability of 

acceptable justifications and/or excuses for the acts committed. For instance, having acted 

under a mistaken belief, under duress, and/or not having the capacity for blameworthiness can 

represent acceptable justifications.1124 This is a very likely situation in the case where children 

are recruited and, subsequently, commit crimes. Instead of being held criminally responsible, 

the main responsibility lies with the recruiters, either as superiors or as indirect perpetrators. 

This would certainly represent the only possibility under the Rome Statute, which excludes 

jurisdiction of the ICC over persons who were under the age of 18 years when the alleged 

crime was committed.  

With regard to superior responsibility, the question can also be raised as to why the 

Prosecution did not consider this form of criminal liability, provided for by article 28 of the 

Rome Statute, in its accusations against Lubanga, Katanga or Chui, and instead chose to focus 

(only) on co-perpetration.1125 Essentially, the three suspects were each leaders of their 

respective armed group. Lubanga was the President of the UPC and the Commander in Chief 

of its military wing. Germain Katanga and Mathieu Ngudjolo Chui were, respectively, the 

highest commanders of the FRPI and the FNI. The Rome Statute sets forth that, in addition to 

                                                
1121 As Professor Ambos has observed, this would also have been a good occasion for the Court to solve the 
(apparent) contradiction between articles 9(3) and 21(1)(a) of the Rome Statute. See: ibid. 
1122 In the case against Katanga and Chui, the Prosecutor also charged the accused for co-perpetration in the 
crime of using children to participate actively in armed hostilities. See: International Criminal Court, Pre-Trial 
Chamber I, The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of 
charges, supra 887, para 24 and 489. It should be observed that a distinction was made between the crime of 
using children for active participation in hostilities and the other charges brought against Katanga and Chui, for 
which “joint commission through another person” was the relevant form of liability. 
1123 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Germain Katanga and Mathieu 
Ngudjolo Chui, Decision on the confirmation of charges, supra 887, para 495. 
1124 Kai Ambos, “Article 25: Individual Criminal Responsibility” in: Otto Triffterer (Ed.), Commentary on the 
Rome Statute of the International Criminal Court, supra 580. 
1125 This question was also raised by Thomas Weigend, albeit only in a footnote, in: “Intent, Mistake of Law, and 
Co-perpetration in the Lubanga Decision on Confirmation of Charges”, supra 857, footnote 15.  
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other grounds of criminal responsibility, persons acting as military commanders shall be 

criminally responsible for crimes within the jurisdiction of the Court that have been 

committed by forces under his/her control.1126 Adding superior responsibility to the charges 

may have facilitated the Court’s task to establish individual criminal responsibility against the 

defendants, or would perhaps have reflected the reality on the ground in a more accurate 

manner.1127 

 

2.9 INDICTING A HEAD OF STATE: AIDING AND ABETTING THE COMMISSION OF INTERNATIONAL 

CRIMES 

The previous section discussed the form of individual criminal responsibility as co-perpetrator 

for the crimes of recruiting and using children in armed conflict, and mentioned the 

possibility that persons could be held accountable for superior responsibility. This latter form 

of criminal liability was central to the SCSL case, The Prosecutor v Charles Taylor.1128 

Taylor, the former President of Liberia, was indicted by the SCSL in 2003, when he still held 

the position of sitting head of state. Shortly thereafter, Taylor resigned and went into exile in 

Nigeria, where he was eventually arrested and handed over to the authorities of Sierra Leone, 

which delivered him to the Special Court. Taylor is the first Head of State to be prosecuted 

and convicted by an international criminal court or tribunal since the International Military 

Tribunals of Nuremberg and Tokyo.1129 Taylor did indeed try to avail himself of immunity 

provisions in order to have the SCSL indictment against him withdrawn. However, in a 2004 

decision, the SCSL Appeals Chamber held that article 6(2) of the SCSL Statute, which sets 

forth that the criminal responsibility of an accused shall not be affected by his/her official 

position,1130 did not violate any “peremptory norm of general international law”. Moreover, it 

observed that international law no longer prevents a Head of State from being prosecuted by 

an international court or tribunal.1131 The indictment against Taylor was the first to have been 

issued by the SCSL Prosecutor, but Taylor is the last case to remain before the Special Court. 
                                                
1126 Rome Statute of the International Criminal Court, article 28(a). 
1127 During the Lubanga trial, evidence was submitted that demonstrated the superior position held by the 
accused within the hierarchy of the UPC/FPLC. See for instance paras.1164 and 1176 of trial judgment. 
1128 Special Court for Sierra Leone, The Prosecutor v Charles Taylor, (Case No. SCSL-03-01-PT), Prosecution’s 
Second Amended Indictment, 29 May 2007.  
1129 The Nuremberg tribunal tried and convicted Admiral Doenitz, Hitler’s successor as Head of State of the 
Third Reich. The Tokyo tribunal tried Hideki Tōjō and Kuniaki Koiso, both Prime Ministers during WW II, and 
sentenced them both to death. It should also be noted that Slobodan Milosevic’ and Milan Milutinovic’ were 
heads of states indicted and prosecuted by the ICTY before Charles Taylor was indicted. Nevertheless, the 
former died during the trial and the latter was eventually acquitted. 
1130 Statute of the Special Court for Sierra Leone, article 6(2). 
1131 Special Court for Sierra Leone, The Prosecutor v Charles Taylor (Case No. SCSL-2003-01-I), Summary of 
Decision on Immunity from Jurisdiction, 31 May 2004. 
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While the other cases against rebel leaders had all reached a verdict in the Appeals stage by 

the end of 2009, the Taylor trial ended only in March 2011, and the judgment was handed 

down on 26 April 2012.1132 On 30 May 2012, the sentencing judgment was delivered and 

Charles Taylor was sentenced to 50 years of prison.1133 Taylor has appealed the judgment. 

The charges brought against Taylor include, but are not limited to, the crimes of 

conscripting and enlisting children under 15 years of age and/or using them to participate 

actively in hostilities.1134 Just as occurred in the ICC case of Lubanga, Taylor has not been 

accused of having committed the crimes personally. Instead, the Prosecutor argued that 

persons “assisted and encouraged by, acting in concert with, under the direction and/or 

control of, and/or subordinate to the accused” committed the crimes listed in the 

indictment.1135 Therefore, the Prosecutor accused Taylor of carrying the individual criminal 

responsibility for the crimes in accordance with articles 6(1) and 6(3) of the SCSL Statute. 

The first of these two provisions sets forth the responsibility for direct and indirect 

perpetration, and lists the acts of planning, instigating, ordering, and committing crimes under 

the Statute, as well as the acts of aiding and abetting in the planning, preparation, or execution 

of such crimes.1136 Article 6(3) introduces the concept of superior responsibility, stating that a 

superior carries the criminal responsibility for crimes committed by his/her subordinates, 

admitted that he/she “knew or had reason to know that the subordinate was about to commit 

such acts or had done so and the superior had failed to take the necessary and reasonable 

measures to prevent such acts or to punish the perpetrators thereof”.1137 

The Trial Chamber convicted Charles Taylor on all 11 charges contained in the indictment; 

nevertheless, the judgment is far from a success for the Prosecution. Although the alliance of 

the accused with the rebel groups RUF and AFRC in Sierra Leone was established, the Trial 

Chamber held that the Prosecution had failed to prove that Taylor was the key figure behind 

the crimes committed. By the end of the 1990s, the atrocities carried out by the RUF and 
                                                
1132 It should be noted that, despite the fact that 26 April 2012 was the date chosen by the SCSL Trial Chamber 
for the delivery of the judgment, and despite the rejection by the Trial Chamber of the Defence’s request to 
postpone the matter, only a 44 page summary of the judgment was actually delivered on that day. The full text of 
the judgment was made available by the SCSL on 18 May 2012. 
1133 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Charles Taylor (SCSL-03-01-T), 
Sentencing judgment of 30 May 2012.  
1134 Special Court for Sierra Leone, The Prosecutor v Charles Taylor (SCSL-03-01-PT), Prosecution’s Second 
Amended Indictment, 29 May 2007, Count 9. The indictment contained 11 charges of crimes against humanity 
(article 2 of the SCSL Statute), violations of Article 3 common to the Geneva Conventions and of Additional 
Protocol II (article 3 of the SCSL Statute), and other serious violations of international humanitarian law (article 
4 of the SCSL Statute). 
1135 Special Court for Sierra Leone, The Prosecutor v Charles Taylor (SCSL-03-01-PT), Prosecution’s Second 
Amended Indictment, 29 May 2007. 
1136 Statute of the Special Court for Sierra Leone, article 6(1). 
1137 Ibid. article 6(3). 
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AFRC were generally known, and the fact that Taylor had provided these groups with 

assistance while knowing perfectly well what their activities consisted of was not hard to 

demonstrate. In exchange for his assistance, the RUF and the AFRC on several occasions 

handed over diamonds to the accused. The assistance that Taylor had provided took the form 

of regular financial and material contributions, advise and encouragement, logistical aid and 

facilitation of the communication between group members. This amounted, in the view of the 

Trial Chamber, to ’aiding and abetting’ the commission of the crimes; it was not, however, 

established beyond reasonable doubt that the accused had played a more prominent role in the 

course of events. The Prosecution thus failed to have Taylor convicted for superior 

responsibility under article 6(3) of the SCSL Statute.  

The Prosecution had also attempted to prove that Taylor was engaged in a joint criminal 

enterprise with leaders of the RUF and AFRC, which consisted of a plan to terrorise Sierra 

Leone and lay hands on its diamond resources. However, this theory was also dismissed by 

the Trial Chamber, which had not found the evidence sufficient to establish the existence of a 

joint criminal enterprise. 

Charles Taylor was held guilty by the Trial Chamber for aiding and abetting the crimes 

charged under the indictment. In three instances, he was also considered guilty of having 

planned, jointly with RUF and AFRC leaders, attacks that led to the commission of 

international crimes.1138 As has been observed by Professor Schabas, the findings of the Trial 

Chamber are more coherent with the Truth and Reconciliation Report1139 than with many 

stories on the civil war in Sierra Leone, which have, to extreme proportions, blown up 

Taylor’s role as the mastermind behind the crimes committed in the country. However, the 

Defence’s attempt to convince the Special Court that Taylor had been deliberately selected 

and singled out for prosecution based on political motives was not successful.1140  

With regard to the charges brought against Taylor for the crimes of recruiting and using 

children in armed conflict, the judgment contains a long series of witness statements and other 

evidence proving the massive and systematic character with which the crimes were 

committed. Recruited children were organised into so-called Small Boy and Small Girl Units 

(SBU and SGU), clearly indicating the knowledge of the commanders that these children 

                                                
1138 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Charles Taylor (SCSL-03-01-T), Trial 
Judgment of 26 April 2012. 
1139 William A. Schabas, “Charles Taylor Judgment Suggests a More Modest Level of Participation in the Sierra 
Leone Conflict”, published on the blog PhD Studies in Human Rights, 28 April 2012, available at 
http://humanrightsdoctorate.blogspot.com/ last accessed 20 February 2013. 
1140 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Charles Taylor (Case No. SCSL-03-01-
T), Trial Judgment of 26 April 2012, para.73-84. 



 

 274 

were younger than 15 years of age.1141 Moreover, the recruitment and the subsequent use of 

children were characterised by a particularly high level of cruelty. Certain acts of unusual 

barbarity were emphasised, such as the frequent acts of carving the letters ”RUF” into the 

foreheads, necks, or chests of the abducted children in order to prevent their escape1142 or the 

severe punishments of children who refused to carry out the atrocities they were commanded 

to commit.1143 An unknown number of children, some as young as 7 or 8,1144 or even 5 years 

of age,1145 were recruited all over the country, and many of them were killed either in combat 

or by their commanders or fellow group members as punishment for trying to escape or for 

other cases of “misconduct”.1146  

In terms of the use of children, it was established that children who were abducted and 

recruited into the armed groups in Sierra Leone were used for multiple roles, such as combat 

and active participation in hostilities, the amputation of limbs, guarding diamond mines, 

acting as body guards, and going on food-finding missions. The Trial Chamber took a 

comprehensive view of the notion of ‘active participation’ and followed the approach that had 

already been chosen by the SCSL in the AFRC case. In this case, the SCSL had held that 

active participation included acts that had not previously been automatically linked to 

hostilities, such as food finding missions.1147 Activities such as household tasks like cooking 

and cleaning were, however, not considered acts of active participation.1148 Nevertheless, the 

SCSL Trial Chamber in Taylor made two important observations. Firstly, it pointed out that 

determining whether a child participates actively in hostilities is a matter of case-to-case 

analysis;1149 thus, food-finding missions were, in the view of the Trial Chamber, part of 

‘active participation’ when carried out while armed and when they involved violence or the 

committing of crimes.1150 Secondly, the Trial Chamber noticed something that has been 

highlighted throughout this doctoral thesis; namely that defining the acts of recruited children 

as ‘active participation in hostilities’ would turn these children into legitimate military 

targets.1151 The SCSL, in the RUF Judgment of 2009, became the first international judicial 

                                                
1141 Ibid. para. 1603. 
1142 Ibid. para. 544, 863, 1366, 1426 
1143 Ibid. para. 1517-1518. 
1144 Ibid. para. 1372-1373. 
1145 Ibid. para. 1597. 
1146 Ibid. See for instance paras. 1369, 1387, 1407, 1423. 
1147 In the RUF case, for instance, the SCSL held that such tasks were not to be considered ‘active participation’.  
1148 Special Court for Sierra Leone, Trial Chamber II, The Prosecutor v Charles Taylor (SCSL-03-01-T), Trial 
Judgment of 26 April 2012, para. 1477. 
1149 Ibid. para. 444. 
1150 Ibid. para. 1479. 
1151 Ibid. para. 1604.  
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body to pay attention to this danger. In this case, Trial Chamber I took a restrictive view of 

‘active participation’, and maintained that it was: “mindful that an overly expansive definition 

of active participation in hostilities would be inappropriate as its consequence would be that 

children associated with armed groups lose their protected status as persons hors de combat 

under the law of armed conflict.”1152 As already discussed in this thesis, there may be other 

more appropriate ways to ensure protection of the child without expanding the notion of 

‘active participation’ beyond that which is strictly necessary. 

While the SCSL Trial Chamber took a broad view on the use of children for active 

participation in hostilities, the opposite can be said to be true with regard to the recruitment 

phase. As already mentioned in paragraph 2.4 of this chapter, the Trial Chamber stated that 

conscription is recruitment with some element of force or coercion, whereas enlistment 

corresponds to recruitment without any such element. Moreover, the Chamber aligned its 

decisions with the approach already chosen by the SCSL in previous cases and treated the 

three acts of conscription, enlistment, and use of children as one crime only, in which one 

actus reus is sufficient to constitute the crime and, by definition, excludes the necessity of 

looking at the remaining acts. Not only is this contrary to the SCSL Statute, but this position 

also runs the risk of being detrimental to the victims of the crime. The Trial Chamber has on 

several occasions repeated that the acts of conscription and enlistment are continuing crimes, 

i.e. acts that the child endures for the entire time spent within the armed group. However, such 

a view, combined with the aforementioned approach to treat the acts of recruitment and use as 

mutually exclusive, can produce very negative results for the victims of such crimes.1153 The 

Lubanga Judgment, which was handed down between the Taylor Judgment and the previous 

judgments of the SCSL, took a more appropriate view on the matter, and addressed the three 

acts of conscription, enlistment, and use as perfectly distinct and compatible acts that must 

each be examined separately.  

Taylor was sentenced to aiding, abetting, and planning some of the most atrocious crimes 

that had ever been committed in an armed conflict. The evidence, aside from convincing the 

Trial Chamber beyond reasonable doubt that Taylor had carried part of the responsibility for 

such acts, demonstrated that Taylor had specifically advised rebel leaders in Sierra Leone not 

                                                
1152 Special Court for Sierra Leone, Trial Chamber I, The Prosecutor v Sesay, Kallon and Gbao (RUF case), 
Trial Judgment of 2 March 2009, supra 819, para.1723. 
1153 Indeed, as illustrated in paragraph 2.4 of this chapter, this kind of approach led to the acquittal of one of the 
suspects in a case before the SCSL. 
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to demobilise their child recruits.1154 His prominent position as the President of Liberia gave 

him a power that the Trial Chamber indeed took into account as an aggravating factor in the 

sentencing judgment.1155 Moreover, the vulnerability and young age of the victims, the 

elevated number of victims, and the effect of the crimes on the victims were factors that the 

Trial Chamber recognised as possibly influential on its reasoning.1156 Indeed, the sentencing 

judgment specifically highlighted some of the brutal methods that had been employed while 

committing the crimes of recruiting and using children; for instance, the life-long suffering 

and stigma that identifying marks carved into the bodies can cause young boys and girls was 

emphasised.1157 Charles Taylor was given a global sentence of 50 years for his multiple 

convictions,1158 but is currently awaiting the appeals trial. 

An interesting detail in the Taylor judgment relative to the recruitment of children is the 

assessment of the Trial Chamber regarding which acts amount to terrorism. Acts of terrorism 

constituted the first charge that was brought against Taylor, and the Trial Chamber found that 

many of the other crimes that the accused had been charged with were committed as part of a 

campaign to terrorise the civilian population of Sierra Leone.1159 However, some of the acts, 

including slavery and the recruitment and use of children, were not considered to be part of 

this campaign. The reason for this was that the Trial Chamber considered that, although those 

crimes were committed in the midst of a campaign of terror, the main purpose of these 

specific acts was not to instil terror in the civilian population, but rather had a military 

scope.1160 

 
2.10 THE DIFFICULTY OF ENSURING ARRESTS OF INDICTED PERSONS: THE SITUATION OF UGANDA 

The previous sections have illustrated how several individuals have been indicted and held 

accountable for the crimes of recruiting and using children in armed conflict, under different 

forms of criminal responsibility. The ICC has concluded its first two trials, against Thomas 

Lubanga and against Germain Katanga and Mathieu Ngudjolo Chui, which both regarded 

these crimes. The Judgment in Lubanga was handed down in March 2012, and shortly after 

the Defendant was sentenced to 14 years of prison. In Katanga and Chui, the Pre-Trial 
                                                
1154 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Charles Taylor, Trial Judgment of 26 April 
2012, see for instance para. 6421 and 6450. 
1155 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Charles Taylor, Sentencing Judgment of 
30 May 2012, para. 97. 
1156 Ibid. para. 25. 
1157 Ibid. para. 71. 
1158 Ibid. para. 11. 
1159 Special Court for Sierra Leone, Trial Chamber, The Prosecutor v Charles Taylor, Trial Judgment of 26 April 
2012, para. 1964-1969. 
1160 Ibid. para. 1969. 
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Chamber merged the cases against these two Defendants before the trial started but, toward 

the end of it, decided to severe their cases again due to a change in the characterisation of the 

legal facts relative to Katanga.1161 The Judgment in Chui was handed down on 18 December 

2012; however, since the Defendant was acquitted on all charges the Trial Chamber did not 

proceed with a detailed analysis of the crimes.1162 The Trial Judgment in Katanga is expected 

sometime in 2013. 

However, the ICC is far from a pure success story, and the Court has been unable to make 

progress in several other cases, some of which include charges for the crimes of recruiting and 

using children in armed conflict. This section addresses one of the major limits of the ICC, 

namely its inherent difficulty to ensure that those individuals that are indicted by the Court are 

actually delivered to The Hague and prosecuted.  

The arrest warrants for five key figures of the Lord’s Resistance Army (LRA) represent the 

very first arrest warrants to have been issued by the ICC. Although the LRA is known to have 

committed atrocities in four confining countries: Uganda, DRC, Central African Republic 

(CAR) and South Sudan, it was Uganda that brought the situation before the ICC in 2003.1163 

Uganda signed the Rome Statute in 1999 and became the 68th state party upon its ratification 

in June 2002. In 2006 an “International Criminal Court Bill” was written, and it was passed 

into law as the “International Criminal Court Act” in 2010. The Act enables the punishment 

of the international crimes of genocide, crimes against humanity, and war crimes in Ugandan 

law. Suspects tried and convicted for such crimes are liable to life imprisonment.1164 The 

situation of Uganda before the ICC concerns only the rebel group LRA. Since 1987, this 

group, led by Joseph Kony, has carried out insurgencies against the Ugandan government, 

and has over the last few years expanded its activity into the neighbouring countries, in 

particular the DRC. The LRA has become widely known for the atrocious crimes it has 

committed against men, women, and children;1165 more specifically, the acts committed 

                                                
1161 International Criminal Court, Trial Chamber II, The Prosecutor v Germain Katanga and Mathieu Ngudjolo 
Chui (ICC-01/04-01/07), “Decision on the implementation of regulation 55 of the Regulations of the Court and 
severing the charges against the accused persons”, 21 November 2012. 
1162 International Criminal Court, Trial Chamber II, The Prosecutor v Mathieu Ngudjolo (ICC-01/04-02/12), 
Jugement rendu en application de l'article 74 du Statut, 18 December 2012, para.114. 
1163 LRA was in Uganda until 2005, when the ICC arrest warrants against its leaders were unsealed. The group 
then started moving around the confines of these four neighbouring states. 
1164 See: Michael Otim and Marieke Wierda, Briefing: “Uganda: Impact of the Rome Statute and the 
International Criminal Court”, International Center for Transitional Justice, May 2010, and: Coalition for the 
International Criminal Court, country information: 
http://www.iccnow.org/?mod=country&iduct=181 last accessed 20 February 2013. 
1165 See for instance: Peter Eichstaedt, First Kill Your Family: Child Soldiers of Uganda and the Lord’s 
Resistance Army, supra 30; Michael Otim and Marieke Wierda, Briefing: “Uganda: Impact of the Rome Statute 
and the International Criminal Court”, supra 1164; Kasaija Phillip Apuuli, “The International Criminal Court 
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against civilians include murder, the abduction of adults and children, the forced recruitment 

of children, sexual slavery, and mutilations; mass burnings of houses as well as the looting of 

camp settlements and other forms of destruction have also been frequent. Thousands of 

children forcibly recruited by the LRA have been forced to participate in committing these 

acts and in carrying out attacks against the Ugandan Army (UPDF). 

One and a half years after its ratification of the Rome Statute, the Government of Uganda, 

in accordance with article 14 of the Statute, made a referral to the ICC of its situation, on the 

basis that it was unable to put an end to the violence that had been on-going for more than 15 

years. Following roughly a year of investigations, the conditions for the ICC to initiate an 

case were considered to have been satisfied, and the investigation led to the arrest warrants of 

five individuals. The warrants were issued under seal by Pre-Trial Chamber II, and unsealed 

in September 2005. The five individuals were: Joseph Kony, Vincent Otti, Okot Odhiambo, 

Dominic Ongwen, and Raska Lukwiya; the allegations brought against them are that these 

persons ordered LRA forces to commit attacks against civilians and to commit crimes that fall 

under the jurisdiction of the ICC.1166 The arrest warrant for Joseph Kony asserted that the 

Lord’s Resistance Army “is organised in a military-type hierarchy and operates as an 

army”.1167 The indictments against the five men contain up to 33 counts on the basis of 

individual criminal responsibility for crimes committed in an armed conflict of a non-

international character, including the crimes against humanity of enslavement, sexual slavery, 

and rape, and the war crimes of inducing rape and the forced enlistment of children.1168 

It is noteworthy that the charges regarding child recruitment are defined as enlistment of 

children “through abduction”,1169 and that such enlistment is described by the Court itself as 

“forced enlistment”.1170 This confirms the view, as argued in section 2.2 of this chapter, that 

the term ‘enlistment’ may encompass more than voluntary recruitment. 

                                                                                                                                                   
(ICC) and Lord’s Resistance Army (LRA) Insurgency in Northern Uganda” in: Criminal Law Forum, Vol. 15, 
2004, p. 391-409; Kathryn Westcott, “Sex slavery awaits Ugandan school girls”, BBC News Online, 25 June 
2003. 
1166 Raska Lukwiya was reported and confirmed deceased in 2006 and taken off the case. Subsequently, Vincent 
Otti has also been reported dead; executed by the LRA itself in 2007, but without confirmation of his death he 
continues to be a suspect in the case. 
1167 International Criminal Court, Pre-Trial Chamber II, Warrant of arrest for Joseph Kony issued on 8 July 2005 
as amended on 27 September 2005, Para. 7. 
1168 Ibid; Warrant of arrest for Vincent Otti, Warrant of arrest for Okot Odhiambo, Warrant of arrest for Dominic 
Ongwen, Warrant of arrest for Raska Lukwiya.  
1169 See the arrest warrants for Kony, Otti and Odhiambo. Ongwen and Lukwiya were not indicted for this crime. 
1170 See for instance the ICC web page: 
http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200204/Pages/situation%20index.
aspx last accessed 19 February 2013. 
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The Court has not had much success in these cases and after seven years all suspects are 

still at large. In a statement made by Chief Prosecutor Luis Moreno Ocampo in 2006, he said 

that the evidence collected during the two years of investigation would show that there had 

been a systematic abduction of children for use as soldiers and sex slaves on behalf of the 

LRA, as well as systematic rapes committed by the commanders of the group. He also 

recalled the obligation on state parties on which territory the LRA was present to execute the 

arrest warrants, emphasising that arresting the leaders of the group would be the best way to 

stop further crimes from taking place.1171 The same year, the Chief Prosecutor also requested 

the International Criminal Police Organisation (Interpol) to issue so-called “Red Notices” for 

the arrest of the persons named in the ICC arrest warrants for Uganda; a Red Notice is 

transmitted to National Central Bureaus worldwide, and the system has been created with the 

express purpose of tracing and arresting international criminals that attempt to flee from 

justice.1172 

In October 2008, Pre-Trial Chamber II, which handles the arrest warrants for the indicted 

LRA commanders, requested that the DRC provide detailed information on the measures that 

have been taken to execute the arrest warrants. The request was a reaction to information that 

the Court had received according to which the LRA has been based in the DRC since 

2005.1173 The government of Uganda was also solicited to pronounce itself upon the status of 

execution of the arrest warrants, as well as on the admissibility of the case before the Court. 

The Ugandan government replied that the case was still admissible, and Pre-Trial Chamber II 

thus decided that the case remained admissible and that it would initiate proceedings. 

Therefore, a counsel for the Defence was appointed.1174 For a number of reasons relative to 

the safeguard of the rights of the Defendants and the lack of a basis in the Rome Statute that 

grants the Chamber proprio motu powers to proceed when the Defendants are absent, the 

Defence Council requested that the proceedings be suspended, at least until the Defendants 

could effectively participate in them.1175 When Pre-Trial Chamber II decided that the case was 

                                                
1171 ICC Press releases, Statement by Prosecutor Luis Moreno-Ocampo (Doc. ICC-OTP-20060706-146), 6 July 
2006. 
1172 See: http://www.interpol.int/?WANTEDBY=ICC last accessed 19 February 2013. 
1173 ICC Pre-Trial Chamber II, The Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen 
(Case No. ICC-02/04-01/05), Request for information from the Democratic Republic of the Congo on the status 
of execution of the warrants of arrest, 21 October 2008.  
1174 ICC Pre-Trial Chamber II, The Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen 
(Case No. ICC-02/04-01/05), Decision initiating proceedings under article 19, requesting observations and 
appointing counsel for the Defence, 21 October 2008. 
1175 ICC Pre-Trial Chamber II, The Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen 
(Case No. ICC-02/04-01/05), Decision on the admissibility of the case under article 19(1) of the Statute, 10 
March 2009, para. 6-7. 
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still admissible, the Defence Council filed an appeal impugning the decision. The Appeals 

Chamber held that no error in the procedure could be found that had materially affected the 

decision of the Pre-Trial Chamber, and therefore confirmed its validity.1176  

Apart from this issue regarding admissibility, little has happened in the case, and in July 

2009 the Office of the Prosecutor recalled that four years had passed since the arrest warrants 

were made and the suspects were still at large.1177 Despite the support of MONUC, the UN 

peace mission in the DRC, to arrest the suspects, the arrest warrants have still not been 

executed. The lack of progress after years of investigations and of pressure on governments to 

execute the arrest warrants illustrates just how impotent the ICC can be without the support 

and cooperation of its states parties to carry out arrests. The LRA has continued to torment 

civilians with attacks and abuses in Uganda and surrounding countries, and the suspects 

continue to benefit from impunity. Today a large number of LRA members are formerly 

abducted children who, in the beginning, were forced to fight, but who have now grown up 

and are taking over positions of leadership.1178 The LRA has one of the most tremendous 

records of abuses against children and victim records tell of “war lords” with harems of child 

sex slaves, girls and sometimes boys between the ages of 6 and 14, and of children who, in 

order not to be killed themselves, have been forced to brutally kill their own family members 

and perform other atrocities.1179 

Between 2006 and 2008, the Ugandan government held the “Juba Peace Talks”, a series of 

negotiations and agreements with the LRA on issues such as cessation of hostilities, 

accountability, and reconciliation.1180 The talks were supposed to be concluded with a Final 

Peace Agreement in 2008, but the LRA withdrew right before the Final Agreement was to be 

signed. One of the key requests made by the LRA throughout the talks, and a reason 

underlying its refusal to sign the Final Peace Agreement, was to see the ICC arrest warrants 

withdrawn; nevertheless, this was declared an impossibility by the ICC Prosecutor.1181 

Despite the fact that the LRA has failed to respect the agreements concluded with the 

Ugandan government, the latter has taken a series of steps that are intended to enable 

                                                
1176 ICC Appeals Chamber, The Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen 
(Case No. ICC-02/04-01/05), Judgment on the appeal of the Defence against the "Decision on the admissibility 
of the case under article 19 (1) of the Statute", 16 September 2009.  
1177 ICC Press release, “LRA warrants now outstanding for four years” (Doc. ICC-OTP-20090708-PR434), 8 
July 2009.  
1178 Peter Eichstaedt, First Kill Your Family: Child Soldiers of Uganda and the Lord’s Resistance Army, supra 
30, p.200. 
1179 Ibid. p.2 
1180 Kasaija Phillip Apuuli, “The ICC’s Possible Deferral of the LRA Case to Uganda”, supra 375. 
1181 Michael Otim and Marieke Wierda, Briefing: “Uganda: Impact of the Rome Statute and the International 
Criminal Court”, supra 1164. 
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domestic justice procedures, such as creating a War Crimes Division, which could eventually 

allow the country to challenge the jurisdiction of the ICC.1182 However, it will be a long time 

before Uganda can credibly go ahead a make such a challenge1183 and meanwhile its 

government has, as aforementioned, confirmed the continued admissibility of the cases before 

the ICC.  

The situation in Northern Uganda is one of the most representative examples of how 

violence can be perpetuated over the generations and taken to new heights if children are 

involved from a very young age. It is not surprising that children who were abducted by the 

LRA when they were small children, and who lost every connection to a “normal” life, 

including family, friends, school, and play, run the risk of becoming the most brutal and 

dangerous soldiers or criminals as adults. Few rebel groups have such a horrendous record of 

human rights abuses as the LRA, and its young members are brutalised by horrific initiation 

procedures.1184 This is precisely one of the reasons why the recruitment of children is today 

considered a war crime, and thus as one of the international crimes of the most serious nature. 

Before concluding this chapter, it is worth mentioning that in 2012, the atrocities 

committed by the LRA and its leader, Joseph Kony, gained a sudden increase in attention 

when an American NGO published a video on the topic on several social networks.1185 The 

video was seen more than 50 million times in less than two weeks, and every newspaper 

published articles on the phenomenon. While the newspaper articles were perhaps more 

focused on how the video had been able to cause such a media storm, the story about Kony 

and the thousands of children who have been recruited or risk recruitment by the LRA caused 

strong reactions, especially among young people, and raised demands to strengthen the efforts 

to capture Kony and bring him before the ICC; a few weeks after the launch of the campaign, 

the African Union announced that it would be creating a brigade to stop Kony.1186 

Nevertheless, despite ICC indictments, international “red notices” by the Interpol, and strong 

lobbying on the part of civil society, Kony and his men are still at large, symbolising the 

weaknesses of international justice. 

                                                
1182 Ibid. 
1183 Beside the institutional capacity to hold the suspects accountable, they also need to be arrested or hand 
themselves over to the judiciary. See: Kasaija Phillip Apuuli, “The ICC’s Possible Deferral of the LRA Case to 
Uganda”, supra 375. 
1184 See for instance: Kasaija Phillip Apuuli, “The International Criminal Court (ICC) and Lord’s Resistance 
Army (LRA) Insurgency in Northern Uganda”, supra 1165. 
1185 Invisible Children http://invisiblechildren.com/ last accessed 19 February 2013. 
1186 See: http://www.guardian.co.uk/world/2012/mar/24/joseph-kony-african-union-brigade last accessed 19 
February 2013. 
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CONCLUSION 

As this chapter has demonstrated, the case law relative to the crimes of recruiting and using 

children in armed conflict is gradually developing and a collection of cases is slowly taking 

shape. The interpretations made by the ICC and the SCSL in their cases concerning child 

recruitment clarify a series of legal issues that have been debated for many years, and have 

contributed to a more solid prohibition of the involvement of children in armed conflict. 

While this is undoubtedly a positive step, the question remains: can international prosecutions 

deter future violations of human rights and IHL?  

According to some reports, the Lubanga trial has had a real effect on child recruitment in 

the DRC. The problem of the involvement of children in armed conflict is a widespread 

phenomenon in the country, and has been on-going on a large scale since at least 1997, when 

one of the armed groups, “Alliance des Forces pour la Libération du Congo”, began to use 

children as soldiers, referred to as “kadogo”.1187 One year after the start of the Lubanga trial, 

soldiers in Eastern DRC had supposedly expressed their hesitance to recruit children into the 

ranks. The way in which former ‘child soldiers’ are looked at is also changing, and as 

knowledge about the issue grows these children are increasingly perceived as victims rather 

than perpetrators.1188 Nevertheless, one must wonder how long such a deterrent effect may 

last and how effective it can actually be. Today, children are still being recruited in the DRC, 

as in many other countries and conflicts of the world. One of the persons who continued to 

recruit children for many years after Lubanga had been sent to the ICC is Lubanga’s former 

partner and commander-in-chief of the UPC, Bosco Ntaganda. Despite a pending arrest-

warrant by the ICC and the international trial against Lubanga, he did not seem to be put off. 

Surprisingly, in March 2013, Bosco Ntaganda entered the American embassy in Kigali and 

surrended, claiming that he wanted to be sent to the ICC. Shortly thereafter, he was sent to 

The Hague and made his first appearance before the Court on 26 March 2013. He stands 

indicted for the crimes of enlisting, conscripting, and using children for active participation in 

hostilities as well as murder; persecution based on ethnic grounds; rape or sexual slavery, 

intentional attacks against civilians; murder, and pillaging. The Pre-Trial hearing on the 

confirmation of the charges brought against him has been scheduled to 23 September 2013. 
                                                
1187 For info on witnesses who in the Lubanga trial spoke about “kadogo”, see for example: 
http://www.lubangatrial.org/ last accessed 20 February 2013. 
1188 Yuma Malaika Gracia, Programme Officer, Women and Children Programme for the Congolese NGO Ligue 
pour la Paix et les Droits de l’Homme (LIPADHO), 11 February 2010. See: http://www.iccnow.org/blog/ last 
accessed 20 February 2013. 
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Both the SCSL and the ICC have certainly contributed to a change in the perception of 

child recruitment. This practice is now increasingly perceived as a crime, and the general 

impression among armed groups is that you can be punished if you have children in your 

ranks. In that sense, the development of the recruitment and use of children in armed conflict 

as crimes under customary international law is perhaps moving faster on the ground than 

among governments. With regard to the customary nature of these crimes, it is noteworthy 

that, despite the strong scholarly criticism directed against the SCSL case law, no states have 

opposed its jurisprudence. Rather, the tendency has been to follow in its wake, with a prime 

example being the adoption of legislative acts such as the U.S. Child Soldier Act, which 

establishes universal jurisdiction over the crimes. 

Several reasons may lead to the perception that the ICC will have difficulties in creating an 

effective deterrent to international crimes. Already before the ICC became operational, doubts 

were raised as to whether the Court would be able to bring on-going violations to a halt, and 

whether the project would actually be strong enough to ensure even a minimal level of 

deterrence.1189 It may be asked whether these doubts still persist after more than ten years of 

activity, with seven situations pending before the Court and several cases ongoing.  

Deterrence is certainly one of the greatest goals of the Court, and although no system of 

justice can put a complete stop to criminal activity, the ICC may become one of the 

institutions to have the strongest impact. Indeed, although the goal to end impunity, expressed 

in the Preamble of the Rome Statute, may seem “lofty”,1190 this also depends on what we read 

into the notion of impunity. 

As suggested by Professor Payam Akhavan in relation to the ICTY, “the primary test of 

effective deterrence is not whether [a single accused] desists from further atrocities because of 

ICTY indictments [but] rather […] whether the ICTY […] can convey the message more 

broadly that ethnic cleansing is wrong.”1191 In the same manner, the ICC must, through its 

case law, express the general disapproval of the international community toward international 

crimes and the impunity that those who commit these crimes enjoy. Thus, “the punishment of 

particular individuals […] becomes an instrument through which the rule of law is instilled 

into the popular consciousness”.1192  

                                                
1189 Gustavo Gallón, “International Criminal Court and the Challenge of Deterrence” in International Crimes, 
Peace, and Human Rights, New York: Transnational Publishers, 2000, p.93. 
1190 Carsten Stahn, “How is the Water? Lights and Shadows at the ICC”, supra 1027, p.188. 
1191 Payam Akhavan, “Justice in The Hague, Peace in the Former Yugoslavia?”, supra 343,  p.749. 
1192 Ibid. 
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Another important question is how ICL addresses the needs of victims. Accountability is 

important for international criminal justice, and justice is arguably important for lasting 

peace. Nevertheless, once the ICC has held a perpetrator guilty, the Court must also decide 

upon a sentence. There are two components to this sentence; the first is the time the convicted 

individual must serve in prison, and the second is what kind of reparation should be offered to 

the victims that were acknowledged during the trial. In order to really serve justice and to 

achieve credibility, the ICC will have to take both these components equally seriously.  
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CHAPTER 6. JUSTICE AT HOME: NATIONAL PROSECUTIONS FOR INTERNATIONAL CRIMES 

 

Following the analysis of the international case law relative to the crimes of recruiting and 

using children in armed conflict, the final chapter of this study changes perspective, making a 

shift from the international to the domestic level. This shift in perspectives responds, as did 

Chapter 5, to the second objective of this study, namely to address the impact of the 

international standard setting with regard to children and armed conflict on the international 

and domestic legal practice. Thus, while Chapter 5 was dedicated to the international case 

law, Chapter 6 now turns to the domestic legal practice. 

The basic assumption upon which the chapter is developed is that a state is attempting to 

fulfil its international obligation to prosecute individuals allegedly responsible for 

international crimes. Upon this basis, the chapter addresses some of the domestic criminal law 

measures that have been put in place to end impunity and to “complement” ICL.  

The relationship between domestic and international criminal law is complicated, and an 

absolute meaning of the often-used term ‘complementarity’ has yet to come into being. The 

“easiest” manner in which to explain complementarity is to state that the system of ICL, with 

the ICC as its central actor, is complementary to domestic criminal law systems.1193 When 

presented as thus, domestic criminal law is given priority and, as long as it is satisfactorily 

functional, domestic criminal law preserves its primacy and holds jurisdiction over both 

domestic and international crimes. In a situation in which the judicial system of a state fails to 

operate in accordance with principles of fair trial, impartiality and independence, and proves 

“unable or unwilling” to prosecute individuals allegedly guilty of having committed serious 

criminal acts, the ICC can, when such crimes are international in nature, take over 

jurisdiction.1194 

However, the Prosecutor of the ICC and several legal scholars have suggested that the 

notion of complementarity encompasses a more comprehensive vision, in which the 

relationship between the ICC and domestic courts is not merely unidirectional, but where the 

ICC “takes” the jurisdiction from domestic courts when these are inactive, unable, or 

unwilling, but also “gives” something back to the domestic courts in order to enable them to 

better handle their cases alone, e.g. by providing such support as encouragement to prosecute 

and expert training. 
                                                
1193 This is established in the Rome Statute for the ICC, article 1. The details relative to ICC jurisdiction are 
expressed in article 17 on issues of admissibility. 
1194 Articles 6-8 of the Rome Statute determine which crimes can fall under the jurisdiction of the ICC. 
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Thus, the notion of complementarity in the scholarly literature is interpreted in a similar, if 

not identical, fashion, introducing concepts such as “positive complementarity”,1195 and 

“proactive complementarity”.1196  

These “additional meanings” that have been attached to the notion of complementarity 

share the common idea that the international criminal law system, which benefits from the 

expertise of renowned lawyers, prosecutors, and judges from the entire international 

community, should add something more to the complementary relationship with its domestic 

counterparts. It has been suggested that, in order to favour the domestic handling of 

international crimes, ICL should contribute by providing its expertise, advise and training, 

logistical or administrative support, examples of best practices, and other possible means that 

could encourage and enable domestic criminal courts to prosecute international crimes. What 

the domestic counterparts would have to offer in exchange is the willingness to learn, adapt, 

and improve their judicial procedures in accordance with international criminal law. Failure to 

do so may, as the Rome Statute specifies, confer the criminal jurisdiction of a situation to the 

ICC. 

Despite this apparently uncomplicated idea of a mutually supportive and complementary 

relationship, there are certain doubts as to the perfect “inter-changeability” of these two 

systems of law. Indeed, while both deal with crime, ICL and domestic criminal law are two 

                                                
1195 Carsten Stahn, “Complementarity: A Tale of Two Notions”, in: Criminal Law Forum, Vol.19, 2008, p.87–
113; William W. Burke-White, “Implementing a Policy of Positive Complementarity in the Rome System of 
Justice”, in: Criminal Law Forum, Vol.19, 2008, p.59–85; International Criminal Court, Office of the 
Prosecutor, Report on Prosecutorial Strategy, 14 September 2006, para. 2. Available at: http://www.icc-
cpi.int/NR/rdonlyres/D673DD8C-D427-4547-BC69-
2D363E07274B/143708/ProsecutorialStrategy20060914_English.pdf last accessed 20 February 2013; and 
Office of the Prosecutor, Report on the activities performed during the first three years (June 2003–June 2006) 
12 September 2006, para. 58. Available at http://www.icc-cpi.int/NR/rdonlyres/D76A5D89-FB64-47A9-9821-
725747378AB2/143680/OTP_3yearreport20060914_English.pdf last accessed 20 February 2013. 
1196 William W. Burke-White, Proactive Complementarity: The International Criminal Court and National 
Courts in the Rome System of International Justice, in: Harvard International Law Journal, Vol.49, 2008, p.53-
108. 
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very different systems of law.1197 One of the primary differences resides in the fact that 

domestic legal systems, which have developed over centuries, are highly accused-based. ICL, 

on the other hand, is a recent field of law that has grown out of a combination of international 

law and criminal law.1198 The focus of ICL, therefore, is not only placed on the accused and 

his/her eventual culpability, but also on the direct and indirect victims of the crimes that have 

been committed, as well as on society as a whole. Although complementarity is a necessary 

and important feature of criminal law today, it is important to seek to understand where the 

limits to such complementarity lie. It may be too simplistic to see ICL and domestic criminal 

law as two systems between which there can be a smooth reciprocal relationship and flow of 

cases. To assert that as long as a state is willing and able to prosecute it will do so and, if it is 

not, an international criminal court or tribunal can take on the case may leave important 

aspects of the discourse unaddressed. Indeed, the idea that the competent international 

criminal court can or should teach states how to prosecute at home in order for some of the 

cases to be left to, or deferred back to, the domestic courts, presupposes that the international 

court performs the very same tasks and follows the very same procedures as would be found 

in a (functioning) domestic legal system.  

This idea may be valid with regard to situations in which ad hoc criminal tribunals, such as 

the ICTY and ICTR, have limited temporal and territorial mandates. Due to the virtual 

impossibility of handling the entire caseload before the expiration of the mandate of such 

international tribunals, domestic courts should arguably be encouraged to assist and learn 

from them in order to take over the remaining cases once the their mandates expire.  

Nevertheless, there may be situations in which the main goal of an international court is 

not (only) to ensure prosecutions, but where the choice of a different judicial forum as such 

can have an impact on the final outcome of the justice process. Depending on the message to 

be communicated, the reach of such message, and the kind of justice to be achieved, the 

choice between an international or a domestic court can be of crucial importance. The 

fundamental differences between the international and the domestic criminal law systems 

must thus be taken into account, and the desirability (or even the possibility) of an 

international criminal system that is merely an extension of the domestic one can indeed be 

called into question. 

                                                
1197 The term ‘domestic criminal law’ is here intended to include the different systems of law of many states, the 
moment that no domestic legal system is identical to another. 
1198 This is explained in Chapter 4.1 of this thesis. 
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The international criminal justice system was created with the aim to end impunity for the 

most atrocious crimes, independent of where they were committed. It was created to achieve 

international justice: a justice that the whole world could stand behind, support, and fight for. 

ICL was born of the desire to call the attention of all corners of the world to the atrocities 

occurring in near and far away places, to send a universal message that such crimes shock 

mankind as a whole and therefore will be punished before mankind as a whole. In this sense, 

as Professor Akhavan has submitted, “the constituency of international criminal justice 

extends far beyond [the] local level”.1199 It would clearly be of fundamental importance were 

all states of the world to have a domestic judicial systems capable of punishing offenders 

guilty of the most serious crimes, and it is right that the international community should 

advance this objective. Nevertheless, situations may occur in which the interest of holding an 

international trial goes beyond the simple need to replace a dysfunctional domestic system. 

To claim that ICL should “only” be complementary would then amount to denying the impact 

that international trials can have. In those situations in which an international trial could, 

arguably, convey a strong global message, another type of “sharing” between domestic and 

international criminal courts ought to be found and cultivated. Such a solution should always 

encourage domestic trials and favour a well-functioning domestic judicial system. 

Nevertheless, it could attribute a clearly recognised role for the ICC to prosecute certain 

paradigmatic cases, in order to fulfil an objective that goes beyond the mere conviction of an 

individual criminal and contributes to the development and improvement of a broader 

framework of justice and reparations to victims.  

This idea is not problem-free, and deciding which cases should be held in international 

courts and which should remain in the domestic sphere can be difficult, particularly when 

many victims are involved. One way in which complementarity could be envisaged would be 

to ensure collective and/or community-centred reparations for victims, which jointly take into 

account the direct and indirect victims of the crimes committed in the context of a situation, 

independent of whether a specific crime was prosecuted before the ICC or before a domestic 

court.1200 Another element would be for the ICC to choose a sample of cases that would be 

                                                
1199 Payam Akhavan, ”Are International Criminal Tribunals a Disincentive to Peace?: Reconciling Judicial 
Romanticism with Political Realism”, supra 448, p.646. 
1200 This was indeed envisaged by the ICC Trial Chamber in the Lubanga Judgment. The Trial Chamber stated 
that it would ”hear submissions as to whether the issue [of sexual violence] assists as regards sentence and 
reparations”. See: International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, 
Judgment of 14 March 2012, para.896. In its decision on the reparations procedures, the Trial Chamber stated 
that “the Court should formulate and implement reparations awards that are appropriate for the victims of sexual 
and gender-based violence” and ensure that women and girls “are able to participate, in a full sense, in the 
reparations programmes”. (para.207-208). See: International Criminal Court, Trial Chamber I, The Prosecutor v 
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representative of the variety of crimes that were committed within a specific context. This 

type of selection of crimes would arguably be compatible with the limited capacity of the 

Court (i.e. the impossibility of handling all cases of a situation characterised by widespread 

and often massive human rights violations) and allow for the development of an international 

case law that reflects the reality of the situations that are investigated.  

Today, the goal of many states party to the Rome Statute in which international crimes are 

or have been committed seems to be to avoid the “interference” of the ICC. Such states do 

what they can to convince the Prosecutor that they are complying with international 

obligations to prosecute international crimes. In this chapter, the legislative and judicial 

measures of two countries to address international crimes will be reviewed. 

 

                                                                                                                                                   
Thomas Lubanga Dyilo, “Decision establishing the principles and procedures to be applied to reparations”, 7 
August 2012. It should be recalled that such reparations would not be paid directly by the Defendant, but by the 
ICC Trust Fund for Victims. 
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1. COLOMBIA: DOMESTIC LEGISLATION AND THE INVESTIGATION AND PROSECUTION OF THE 

CRIMES OF RECRUITING AND USING CHILDREN IN ARMED CONFLICT  

Colombia has been under pre-investigation by the ICC since 20041201 for international crimes 

committed in the context of its armed conflict.1202 The country ratified the Rome Statute on 5 

August 2002 but, in accordance with article 124 of the Rome Statute, chose to avail itself of 

the seven-year suspension clause for ICC jurisdiction over war crimes.1203 However, over the 

last few years the ICC Prosecutor has monitored the situation in Colombia and the country’s 

efforts to establish accountability for the international crimes that have been committed.1204 

To date, the Prosecutor maintains that Colombia is in compliance with its obligations under 

the Rome Statute to investigate and prosecute international crimes, and has not asked for the 

authorisation of the Pre-Trial Chamber to open a case.1205 This part of the chapter looks at the 

steps that Colombia has taken to address the crimes of recruiting and using children in armed 

conflict, and assesses whether these efforts satisfy the two conditions that render a situation 

inadmissible to the jurisdiction of the ICC, namely that the state is “willing and able” to carry 

out the necessary investigations and prosecutions on its own. Article 17 of the Rome Statute 

of the ICC sets forth that a case is admissible to the ICC if a state party is inactive or, in the 

event that it has acted, its activity demonstrates an unwillingness and/or inability to genuinely 

carry out domestic prosecutions.1206 The case of Colombia is clearly not one of inactivity, the 

moment that the country has enacted a series of laws and procedures to address the 

international crimes committed on its territory, in particular the Justice and Peace Law of 

2005. Nevertheless, it must be asked whether the Colombian efforts are sufficient to consider 

that the state is indeed “willing and able” to carry out fair domestic trials. 

 

                                                
1201 International Criminal Court, Office of the Prosecutor, “Situation in Colombia: Interim Report”, November 
2012, para.2. 
1202 The non-international armed conflict in Colombia is, along with the Israeli-Palestinian and the Indian-
Pakistani conflicts, one of the oldest still on-going armed conflicts. 
1203 See: http://www.icrc.org/ihl.nsf/NORM/909EEAAE157FBD43412566E100542BDE?OpenDocument last 
accessed 20 February 2013. 
1204 The American Non-Governmental Organizations Coalition for the International Criminal Court (AMICC), 
The ICC’s Colombia Investigation: Recent Developments and Domestic Proceedings, 5 August 2002, updated 
June 2009, available at: www.amicc.org/docs/Colombia_Update.pdf last accessed 20 February 2013.  
1205 The modality by which the ICC Prosecutor can initiate a case before the ICC was described in Chapter 4 of 
this study. 
1206 Rome Statute of the International Criminal Court, article 17(1)(a) and (b). 
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1.1 LAWS RELATIVE TO THE ARMED CONFLICT 

Under Colombian law, children associated with armed groups and forces are considered 

victims of political violence.1207 The recruitment of children under age 18 by armed groups 

was first criminalised in December 1997, when a temporary law was enacted to address the 

specific conditions relative to the Colombian armed conflict.1208 This law established a series 

of provisions regarding, for instance, the coexistence between armed factions on the 

Colombian territory and the justice procedure, among which was a provision that stipulated a 

sentence of three to five years of imprisonment for persons who were found guilty of 

recruiting children.1209  

When the crime of recruiting children under the age of 18 years was included in the new 

Criminal Code, adopted in 2000,1210 a more stringent regime of punishment for such acts was 

established, indicating six to ten years of imprisonment and a fine ranging from 600 to 1,000 

times the legal minimum monthly salary. Furthermore, an amendment to the Criminal Code 

was made in 2005, by which the recruitment of children is now punishable by eight to fifteen 

years in prison and fines range from 800 to 1,500 times the legal minimum monthly salary.1211 

In addition to this measure, to be found guilty of forcing a minor to co-participate in the 

commission of terrorist acts is punishable by sixteen to thirty years of imprisonment and the 

fines range from 6,667 to 45,000 times the legal minimum monthly salary.1212 

The 1997 Law, which was adopted with the intention to establish a series of measures to 

address the specific conditions related to the Colombian armed conflict, was initially 

conferred a validity of two years.1213 However, its effects, albeit with certain amendments, 

have since 1997 been extended by new laws in three or four year periods, the last of which 

was adopted in 2010.1214 An important element of these laws is that persons convicted of 

                                                
1207 Congreso de Colombia, Ley 782, 23 December 2002, article 15, available at: 
http://www.secretariasenado.gov.co/senado/basedoc/ley/2002/ley_0782_2002.html last accessed 20 February 
2013. 
1208 Congreso de Colombia, Ley 418, 26 December 1997, available at: 
http://www.secretariasenado.gov.co/senado/basedoc/ley/1997/ley_0418_1997.html#15 last accessed 20 February 
2013.  
1209 Ibid. article 14. 
1210 Congreso de Colombia, Ley 599 por la cual se expide el Código Penal, 24 July 2000, article 162, available 
at: http://www.secretariasenado.gov.co/senado/basedoc/ley/2000/ley_0599_2000.html#1 last accessed 20 
February 2013. 
1211 Ibid. article 162 as amended in 2004 (ley 890). 
1212 Código Penal, supra 19, articles 343 and 344. See also: U.S. Department Of Labor, Bureau Of International 
Labor Affairs, “Colombia: Laws Governing Exploitative Child Labor Report”, 2002. 
1213 Congreso de Colombia, Ley 418, 26 December 1997, supra 1208, article 131. 
1214 Congreso de Colombia, Ley 418, 26 December 1997, supra 1208, article 14; Ley 548, 23 December 1999; 
Ley 782, 23 December 2002, supra 1207; Ley 1106, 22 December 2006; Ley 1421, 21 December 2010. The 
latter is available at: available at: 



 

 294 

child recruitment are excluded from any form of benefits that the same law establishes for 

demobilised persons.1215  

In 2008, the Constitutional Court of Colombia decided to take on a case concerning the 

constitutionality of the aforementioned domestic laws criminalising child recruitment.1216 The 

former, from 1997, sets forth that “whoever recruits minors to become part of insurgent 

groups or groups of self defence, or encourage them to join such groups, or admit them into 

such groups, or who with that purpose provides them with military training, will be 

sanctioned with 3 to 5 years imprisonment.”1217 As aforementioned, this law was renewed in 

1999, 2002, and 2006, and was in 2010 amended in accordance with the Penal Code.1218 

Article 162 of the law enacting the Penal Code is entitled “Illicit recruitment” and prohibits, 

in situations of armed conflict, the acts of recruiting children under the age of 18 years or 

obliging them to participate directly or indirectly in hostilities or in armed actions.1219 

The issue of constitutionality was raised by a citizen who questioned the formulation of the 

domestic laws prohibiting the recruitment and use of children in armed conflict. It was argued 

by the claimant that the articles criminalising the said acts were unconstitutional because they 

failed to expressly criminalise all forms of ‘using children to participate actively in 

hostilities’. By including the term ‘oblige’ in the provision of the Penal Code that prohibits 

the use of children, the law failed to make clear whether the consent of the child could result 

in his/her use for participation in hostilities being legitimate. For these reasons, the claimant 

argued that the laws failed to guarantee the standards of protection that international legal 

instruments to which Colombia is a party set forth for children. In accordance with the 

Colombian Constitution, international human rights treaties have constitutional value, and the 

creation of internal laws that establish a lesser protection of children from involvement in 

armed conflicts would therefore result in the unconstitutionality of such laws. According to 

the claimant, Colombia was under the obligation to define the crimes as they are defined in 
                                                                                                                                                   
http://www.secretariasenado.gov.co/senado/basedoc/ley/2010/ley_1421_2010.html#1 last accessed 20 February 
2013. 
1215 Congreso de Colombia, Ley 1421, 21 December 2010, article 14. 
1216 Corte Constitucional de Colombia, Sentencia C-240/09, Bogotá DC, 1 April 2008, available at: 
http://www.secretariasenado.gov.co/senado/basedoc/cc_sc_nf/2009/c-240_2009.html#1 last accessed 20 
February 2013. 
1217 Congreso de Colombia, Ley 418, 26 December 1997, supra 1208, article 14. Author’s translation and 
emphasis. The original text of the article reads: “Quien reclute a menores de edad para integrar grupos 
insurgentes o grupos de autodefensa, o los induzca a integrarlos, o los admita en ellos, o quienes con tal fin les 
proporcione entrenamiento militar, será sancionado con prisión de tres a cinco años.” 
1218 The amendment to article 14 of Law 1421, made in 2010, reads: “In addition to the penal sanctions set forth 
by article 162 of the Penal Code for those convicted for illicit recruitment of children, such persons will not 
benefit from the legal advantages set forth by the present law.” (Author’s translation.) 
1219 Congreso de Colombia, Ley 599 por la cual se expide el Código Penal, 24 July 2000, supra 1210, article 162, 
amended in 2005. (Author’s translation.) 
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the Rome Statute of the ICC, namely to explicitly criminalise the conscription, enlistment, 

and use of children for active participation in armed hostilities, without any mentioning of 

coercion.  

The Constitutional Court, however, held that the domestic laws ensure the criminalisation 

of the acts prohibited by international law. Despite the fact that the penal laws are not 

identical to those stipulated by international humanitarian law or international criminal law, 

the Court considered that the same practices were proscribed in the domestic legal order. 

Moreover, the law explicitly sets forth that those international human rights norms to which 

Colombia adheres form an integral part of the Criminal Code.1220 With regard to the eventual 

consent of the child, the Constitutional Court held that children do not have the capacity to 

give informed consent and to make decisions that generate legal effects, and their voluntary 

entry into an armed group or use thereby cannot, therefore, be considered permitted by the 

laws in question.1221  

 

1.2 CHILD SPECIFIC LAWS AND POLICIES 

A recruited child who is liberated from the armed forces or an armed group must, within 36 

hours, be handed over to the Colombian Family Welfare Institute (Instituto Colombiano del 

Bienestar Familiar, ICBF) in order to ensure that he/she receives special attention and 

protection.1222 The ICBF is responsible for all the child protection programmes of the 

Colombian government, including services to promote the rehabilitation and reintegration of 

children formerly associated with armed forces or armed groups.1223 The authority also funds 

NGO projects and activities dedicated to child protection and assistance.1224 

Between 1999 and 2003, 1,462 children were demobilised from armed groups in 

Colombia,1225 and in the 9-year period 2003-2011, a total of 2,962 children were demobilised 

and participated in the ICBF rehabilitation programme.1226  

                                                
1220 Ibid. article 2. 
1221 Corte Constitucional de Colombia, Sentencia C-240/09, Bogotá DC, 1 April 2008, supra 1216. 
1222 Republica de Colombia, Ministerio de Defensa Nacional, Decreto 128 sobre política de reincorporación a la 
vida civil, 22 January 2003, article 22. Available at: 
http://www.presidencia.gov.co/prensa_new/documentos/2003/enero/REINSERCION.htm last accessed: 20 
February 2013. 
1223 Congreso de Colombia, Ley 782, 23 December 2002, supra 1207, article 17; Republica de Colombia, 
Ministerio del Interior y de Justicia, Decreto 4760, 30 December 2005, article 3(3), available at: 
http://www.avancejuridico.com/actualidad/documentosoficiales/2005/46137/d4760005.html last accessed 20 
February 2013.  
1224 U.S. Department of State, “Country Reports on Human Rights Practices, 2006: Colombia,” Section 5, 6 
March 2007, available at http://www.state.gov/g/drl/rls/hrrpt/2006/78885.htm last accessed 20 February 2013. 
1225 Organización Internacional para las Migraciones, Panorama sobre la trata de personas, Bogota, February 
2006, p.19. 



 

 296 

In 2010 the ICBF reported that 338 children that were former members of illegal armed 

groups were handed over to the authority;1227 representing only about three per cent of the 

estimated total number of children involved in such groups. In 2011, the number of children 

who received support by the ICBF went down to 282.1228 A majority of these children were 

separated from the Revolutionary Armed Forces of Colombia (Fuerzas Armadas 

Revolucionarias de Colombia (FARC)), while a considerable number had belonged to the 

National Liberation Army (Ejercito de Liberación Nacional (ELN)). Moreover, about thirty 

children had been members of the former paramilitary group the United Self-Defence Forces 

of Colombia (Autodefensas Unidas de Colombia (AUC)) and other armed groups that 

emerged after the demobilisation of paramilitary organisations, which have been labelled by 

the government as “criminal gangs”.1229  

With respect to children who have become victims during the long armed conflict in 

Colombia, the government has also issued a number of laws to increase child protection. First 

and foremost, the Colombian Constitution of 1991 sets forth that international human rights 

treaties ratified by Congress prevail in the internal legal order.1230 Colombia ratified the 

Convention on the Rights of the Child in 1991 and the OPAC in 2005. It has also been a party 

to ILO Convention No. 138 on Minimum Age of Employment since 2001 and to ILO 

Convention No. 182 (ILO C182) on the Worst Forms of Child Labour since 2005. 

Furthermore, article 44 of the Colombian Constitution sets forth that the rights of the child 

prevail over the rights of all others, and that children are to be protected against physical and 

moral violence, exploitative and hazardous labour.1231 Two resolutions that prohibit certain 

types of work for persons under 18 years of age have also been adopted, in line with 

                                                                                                                                                   
1226 El Mundo, 20 November 2011, available at: 
http://www.elmundo.com/portal/noticias/nacional/2962_menores_se_han_desmovilizado_durante_los_ultimos_
9_anios.php last accessed 20 February 2013. 
1227 United Nations, Annual Report of the Secretary-General on Children and armed conflict (Doc. A/65/820–
S/2011/250), 23 April 2011, para. 47, available at: 
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N11/275/33/PDF/N1127533.pdf?OpenElement last accessed 20 
February 2013. 
1228 United Nations, Annual Report of the Secretary-General on Children and armed conflict, (Doc. A/66/782–
S/2012/261), 26 April 2012, para.183, available at: 
 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N12/320/83/PDF/N1232083.pdf?OpenElement last accessed 20 
February 2013. 
1229 Ibid. 
1230 Constitución Política de Colombia (1991), available at:  
http://pdba.georgetown.edu/Constitutions/Colombia/col91.html last accessed 20 February 2013. Article 93 
(amended in 2001): “Los tratados y convenios internacionales ratificados por el Congreso, que reconocen los 
derechos humanos y que prohíben su limitación en los estados de excepción, prevalecen en el orden interno. Los 
derechos y deberes consagrados en esta Carta, se interpretarán de conformidad con los tratados internacionales 
sobre derechos humanos ratificados por Colombia.”  
1231 Ibid. article 44.  
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Colombia’s obligations under the ILO C182. The resolutions prohibit children from, among 

others, participating in any activities related to the armed forces and security forces, including 

defence, security, and/or intelligence activities.1232  

Although Colombian criminal law explicitly states that children associated with armed 

groups and forces are victims of political violence and places child victims in the hands of the 

ICBF, their recruitment is to a large extent seen as a violation of labour laws. The Ministry for 

Social Protection (Ministerio de Protección Social, MPS) is responsible for the control of 

labour and social security matters, including the authorisation and control of youth workers in 

the formal sector.1233 However, the MPS is, arguably due to insufficient resources, unable to 

effectively enforce child labour laws.1234 Other authorities involved in the protection of 

children and the enforcement of labour laws are the Family Defenders or “Ombudsman”, the 

Children and Adolescent Police, and the Prosecutor General.1235 

In 2006, the Colombian government replaced the Minor's Code from 19891236 with a Code 

of Childhood and Adolescence.1237 The law provides protection for all human beings under 

the age of 18 years and increases the minimum age for employment from 14 to 15 years.1238 

Moreover, it establishes a series of rules regulating the type and duration of the work that 

youth workers can do, and the salary they are entitled to.1239 Importantly, minors must not 

work under conditions that would harm their psychosocial development. Examples of 

psychosocially harmful activities include work that interferes with schooling, work that keeps 

children separated from their families, work under despotic or abusive conditions, work in 

                                                
1232 Republica de Colombia, Ministerio de la Protección Social, Resolución 4448, 2 December 2005, articles 
1(9), available at: http://www.alcaldiabogota.gov.co/sisjur/normas/Norma1.jsp?i=18891 and: Resolución 1677, 
16 May 2008, available at: http://www.alcaldiabogota.gov.co/sisjur/normas/Norma1.jsp?i=30364#5 last 
accessed 20 February 2013. 
1233 Departamento Administrativo de la Función Pública, Decreto 205, 3 February 2003, article 2 para.28 and 
article 30 para.21, available at: 
http://www.secretariasenado.gov.co/senado/basedoc/decreto/2003/decreto_0205_2003.html last accessed 20 
February 2013. 
1234 U.S. Department of State, “Country Reports on Human Rights Practices, 2006: Colombia”, Section 6d, supra 
1224. 
1235 Congreso de Colombia, Código de la Infancia y la Adolescencia, Ley 1098, 8 November 2006, articles 79 
(defensor de familia), 83 (comisaría de familia), 88 (Policía Nacional y Policía de Infancia y Adolescencia), 
available at: http://www.secretariasenado.gov.co/senado/basedoc/ley/2006/ley_1098_2006.html last accessed 20 
February 2013. 
1236 “El Código del Menor”, Decreto 2737, Diario Oficial No. 39.080 de 27 de noviembre de 1989. Available at: 
http://www.law.yale.edu/rcw/rcw/jurisdictions/ams/colombia/Columb_Juv_Code_Sp.htm last accessed 20 
February 2013. 
1237 Congreso de Colombia, “Código de la Infancia y la Adolescencia”, supra 1235. 
1238 Ibid. article 35. 
1239 Ibid. articles 35 and 114 -118. 
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illegal or immoral situations, or night work.1240 The Code of Childhood and Adolescence also 

imposes an obligation on all individuals to report child labour law violations.1241  

From a procedural perspective, the Office of the Prosecutor General has created a unit 

specifically dedicated to prosecuting crimes of trafficking and sexual violence as well as 

crimes against minors.1242 Colombia was also the first country in Latin America to create an 

“Office of the Juvenile Judge” that is responsible for ensuring that the government 

programmes that are enacted guarantee child protection and grant priority to children’s 

rights.1243  

Aside from the aforementioned legislative initiatives, the Colombian government has 

created a series of political programmes with the aim of increasing child protection, such as 

the programme for “Protection of Children and Adolescents Demobilized from Armed 

Groups Operating outside the Law”, the “Mine Action Programme” and the “Inter-agency 

Recruitment Prevention Commission”.1244 The Colombian National Economic and Social 

Policy Council in 2010 published a document containing a coordination strategy for 

government activities aimed at preventing the recruitment and use of children by armed 

groups. The government also initiated a process to actively locate children who had 

informally left armed groups and offer them the necessary protection and the same benefits as 

was offered to those who had been demobilised under the Justice and Peace Law,1245 namely 

assistance by the ICBF and access to government programmes for rehabilitation and 

reintegration. Lastly, the government has voluntarily accepted the monitoring and reporting 

mechanism pursuant to Security Council resolution 1612 (2005).1246 

 

1.3 THE JUSTICE AND PEACE LAW 

Since its ratification of the Rome Statute, Colombia has taken important legislative steps to 

enable fair and effective proceedings of international crimes in its domestic courts. As 

illustrated in the previous paragraphs, several such initiatives have been taken with specific 

regard to children associated with armed groups and forces. However, despite such “thematic” 

                                                
1240 Ibid. 
1241 Ibid. article 40. 
1242 Organización Internacional para las Migraciones, Panorama sobre la trata de personas, Bogota, February 
2006, p.38. 
1243 See: http://www.law.yale.edu/rcw/rcw/jurisdictions/ams/colombia/frontpage1.htm last accessed 20 February 
2013. 
1244 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 23 April 2011, 
supra 1227. 
1245 Ibid. 
1246 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228, para.182. 
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measures, the efforts to put an end to child recruitment and to ensure increased child 

protection have not been fully successful in practice. In 2011, more than 300 cases of child 

recruitment were reported in 29 of the country’s 32 departments.1247 In part, the reason for 

this is that attention has principally focused on the more general aspects of the justice and 

peace process, which mainly consist of convincing members of illegal armed groups to 

demobilise.  

The peace process between the government and the paramilitary forces was initiated in 

2002,1248 and in 2005 the “Justice and Peace Law”, which establishes a special procedure to 

encourage members of illegal military groups to demobilise, was adopted.1249 This special 

criminal procedure grants a substantial reduction of the criminal sentence to individuals who 

demobilise. Certain conditions exist in order for these individuals to benefit from the justice 

and peace procedure: they must cease their illegal activities; they must give a full confession 

of the crimes in which they have participated; and they must provide assets for the reparation 

of their victims.1250 Those individuals who agree to the abovementioned conditions will 

receive a penalty of a minimum of five years and a maximum of eight years,1251 regardless of 

the quantity and gravity of the crimes they have committed. Non-compliance with the 

requisites, such as an incomplete or false confession, can, in theory, lead to the exclusion of 

the person from the process and his/her prosecution under the ordinary criminal law.1252  

In order to manage the situation of the large number of demobilised paramilitary groups, a 

Peace and Law Unit has been created at the General Prosecutor’s Office.1253 The Unit has 

three subunits and counts 22 prosecutors. Each prosecutor is in charge of one or two 

demobilised paramilitary groups that have entered the justice and peace procedure, and 

undertakes the public hearings, investigation, and prosecution of its/their members. By mid-

2009, 1,626 cases had been opened but were still in the initial phase of the proceedings, which 

consists of a “full and true confession”. This confession should provide information regarding 

                                                
1247 Ibid. para.128. 
1248 Kai Ambos and Florian Huber, “The Colombian Peace Process and the Principle of Complementarity of the 
International Criminal Court: Is there sufficient willingness and ability on the part of the Colombian authorities 
or should the Prosecutor open an investigation now?”, Institute for Criminal Law and Justice Department of 
Foreign and International Criminal Law, Göttingen, Germany, 5 January 2011.  
1249 Congreso de Colombia, Ley 975 de 2005, 25 July 2005, available at: http://www.cja.org/article.php?id=861 
last accessed 20 February 2013. 
1250 Ibid, article 10-11.  
1251 Ibid. article 29. 
1252 This was established by the Constitutional Court in 2006, but the possibility of this happening seems very 
remote considering the difficulty implied in a procedure to prove that a confession was incomplete or untruthful. 
See: Corte Constitucional, sentencia C-370, 18 May 2006, available at: 
http://www.unhcr.org/refworld/docid/4725a97b64.html last accessed 20 February 2013. 
1253 Ibid. article 35. 



 

 300 

the person’s involvement in the armed group, as well as regarding the person’s assets, which 

could serve to pay reparations to the victims.1254  

While few of the members of Colombian guerrilla groups, such as the FARC and the ELN, 

chose to demobilise, a great number of paramilitaries decided to demobilise and some of them 

to integrate the Justice and Peace procedure. The paramilitary groups had organised 

themselves, in 1997, into a joint force under the name of the United Self-Defence Forces of 

Colombia (Autodefensas Unidas de Colombia, AUC). One after the other, the groups forming 

the AUC demobilised between 2003 and 2006. When the last paramilitary group demobilised 

in 2006, the total number of demobilised persons exceeded 31,000. 

Nevertheless, some members of such groups have refused to demobilise and enter the 

Justice and Peace procedure. Others have abandoned the procedure and returned to newly 

formed illegal armed groups.1255 These new groups continue, as do the FARC and the ELN, to 

commit human rights violations, including the recruitment of children. Estimates indicate that 

there were about 11,000 children associated with armed groups or forces in Colombia in 

2006, and the number in 2010 was estimated to be between 10,000 and 13,000. These 

numbers illustrate that, despite the legislative changes that the country has made over the last 

decade, much less seems to have changed in practice.  

Another risk that children who have been involved with illegal armed groups are exposed 

to is their use by government forces for intelligence purposes. While the government has 

conformed to the legal prohibition to recruit or use children under the age of 18 years in the 

armed forces or security forces,1256 children are still frequently used to gather information 

about the activities and members of illegal armed groups.1257  

The Justice and Peace Law has undeniably been important for Colombia, and the total 

number of members of illegal armed groups is today lower than before the process had begun. 

However, it is not flawless and, indeed, the law has been heavily criticised for fostering 

                                                
1254 Maria Paola Saffón, “Problematic Selection and Lack of Clear Prioritization: The Colombian Experience”, 
in: Morten Bergsmo (Ed.), Criteria for Prioritizing and Selecting Core International Crimes Cases,  2nd Edition, 
supra 346, p.127-141; The American Non-Governmental Organizations Coalition for the International Criminal 
Court (AMICC), The ICC’s Colombia Investigation: Recent Developments and Domestic Proceedings, supra 
1204. 
1255 US Department of State, 2010 Country Reports on Human Rights Practices, Colombia, available at: 
http://www.state.gov/j/drl/rls/hrrpt/2010/index.htm last accessed 20 February 2013. 
1256 U.S. Department of State, “Country Reports on Human Rights Practices, 2006: Colombia,” Section 5, supra 
1224. 
1257 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
para.130, supra 1228. 
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impunity for international crimes, as well as to undermine international standards on truth, 

justice, and reparation for victims.1258 

With respect to child recruitment, there are several problematic aspects to the Justice and 

Peace Law. First, the law makes it a requirement for paramilitary groups that wish to enter the 

Justice and Peace procedure to hand over children belonging to their forces.1259 To encourage 

this practice, the law adds that “[the] handing over of minors by members of outlawed armed 

groups shall not be grounds for losing the benefits referred to in this law and Law 782 of 

2002”.1260 However, Law 782 sets forth exactly the opposite, namely that members of illegal 

armed groups who have recruited children under the age of 18 years into their groups will not 

benefit from the legal advantages that the present law establishes.1261 That same law, the 

effects of which the Justice and Peace Law pretends to modify, was reaffirmed in 2006 and 

again in 2010, without any reference whatsoever made to the Justice and Peace Law. In 2010, 

the text of the provision was slightly amended as follows: “In addition to the penal sanctions 

established by article 162 of the Penal Code for persons convicted of illegal child recruitment, 

such persons will not benefit from the legal advantages that the present law establishes.”1262 It 

follows that the Justice and Peace Law has not only been given priority over other domestic 

laws that were formulated in accordance with the Colombian Constitution and the 

international human rights obligations by which Colombia is bound, it is also allowed to 

expressly amend the content of other laws.  

Impunity for international crimes is not permitted under international law, and it could 

therefore be argued that the Justice and Peace Law is in breach of international norms. 

Moreover, as has been argued elsewhere in this study, the responsibility for international 

crimes is twofold; individuals must be held criminally responsible for committing such 

crimes, but the state has a responsibility to prevent such crimes from occurring and to punish 

those who commit them. Arguably, the Justice and Peace Law undermines the question of 

state responsibility for acts carried out by paramilitary groups.1263  

Another issue related to the Justice and Peace Law is the fact that, although it requires that 

demobilising armed groups hand over the children they have recruited, there is no such 

                                                
1258 Coalition to stop the use of child soldiers, Armed Conflict in Colombia Report - Frontiers: Childhood At The 
Borderline, February 2007, p.7-8. 
1259 Congreso de Colombia, Ley 975 de 2005, 25 July 2005, article 10, supra 1249. 
1260 Ibid. article 64. 
1261 Congreso de Colombia, Ley 782, 23 December 2002, article 14. The provision was originally established by 
Law 418 from 1997, supra 1207. 
1262 Congreso de Colombia, Ley 1421, 21 December 2010, supra 1214, article 14. 
1263 Coalition to stop the use of child soldiers, Armed Conflict in Colombia Report - Frontiers: Childhood At The 
Borderline, supra 1258, p.7-8. 
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requirement in the subsequent article of the same law, which is relative to single individuals 

who demobilise.1264 Indeed, it is not even expressly required that these individuals give 

information on child recruits. In practice, whether it is due to this “loophole” in article 11 or 

because article 10 is not adequately taken into account, most of those who have recruited 

children have chosen to send away their child recruits before demobilising rather than 

handing them over to the ICBF. The reason for this may be the fear that these children could 

provide details regarding illegal activities and assets of the groups. Moreover, demobilising 

groups that are known to have had many children among their forces do not often confess to 

such practices.1265 Since it is very difficult to know who in the armed group was responsible 

for the recruitment of children, this crime is often not addressed. However, breaches of the 

explicit requirements to qualify for the Peace and Justice procedure, such as the obligation to 

make a full confession of the crimes committed or to hand over child recruits to the ICBF, are 

often left without any consequence.1266 

Yet another issue consists in the fact that the Justice and Peace Law is voluntary, and only 

a fraction of those who demobilise choose to run the risk of being punished for the crimes 

they have committed. Other mechanisms to hold persons criminally accountable for the 

crimes committed in the context of the Colombian armed conflict are weak and have been 

applied on more of a random than a regular basis. Despite an existing legal framework, its 

practical implementation is far from satisfactory.   

 

1.4 LACKING PROSECUTIONS 

A major problem in Colombia is the lack of prosecutions of persons that have recruited 

children into the armed forces or groups.1267 The lack of accountability makes the legislative 

changes virtually worthless and allows for these harmful practices to continue. Under the 

domestic criminal laws relative to child recruitment there had, in early 2012, been a total of 

17 convictions since the first law was adopted.1268 Under the framework of the Justice and 

                                                
1264 Congreso de Colombia, Ley 975 de 2005, 25 July 2005, article 11, supra 1249. 
1265 Coalición contra la vinculación de niños, niñas y jóvenes al conflicto armado en Colombia y CEJIL, Informe 
sobre la situación de niños, niñas y jóvenes vinculados al conflicto armado en Colombia: falencias en el proceso 
de desvinculación de niños, niñas y jóvenes de los grupos paramilitares. Presentado a la Honorable Comisión 
Interamericana de Derechos Humanos, 18 July 2007, www.coalico.org last accessed 20 February 2013. 
1266 See paragraph 1.4 of this chapter. 
1267 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 23 April 2011, 
supra 1227. 
1268 El Colombiano, “Ni las familias denuncian: Linares”, 13 February 2012, available at: 
http://www.elcolombiano.com/BancoConocimiento/N/ni_las_familias_denuncian_linares/ni_las_familias_denun
cian_linares.asp last accessed 20 February 2013. 
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Peace Law, 1,448 cases of child recruitment had been registered by the end of August 2011, 

out of a total of 26,026 crimes confessed.1269 

The very first person to be convicted for the crime of child recruitment under the Justice 

and Peace Law was Freddy Rendón Herrera, alias “El Alemán”; a former paramilitary leader. 

In December 2011, he was held guilty of recruiting 309 children, as well as for one 

murder,1270 and was sentenced to eight years in prison. Despite the fact that “El Alemán” is 

known to have sent off more than 150 child recruits before demobilising, thus ignoring the 

requirements set out by the law, the proceedings were carried out in accordance with the 

provisions established by the Justice and Peace Law.  

The case brought against “El Alemán” shows that the case law, as it is now developing, is 

not only ignoring the Penal Code, which establishes a much more severe punishment for the 

crime of recruiting children, but also allows that the few requirements set forth by the Justice 

and Peace Law are effectively undermined. The so-called justice process thus seems to favour 

the demobilisation at all costs, while the obligations to prosecute and punish international 

crimes are put aside. Any crime that the persons who demobilise may have committed will be 

punished with a maximum of eight years of prison and a payment for reparations to victims, 

the sum of which is determined by the assets the accused possesses. It should also be noted 

that the payment of reparations is based upon the sum of the assets that the members of illegal 

armed groups themselves claim to possess, without any further verification of the truth of 

such claims. On a positive note, however, the “El Alemán” case led to the very first national 

decision to grant reparations to victims of the crimes of recruiting and using children in armed 

conflict. 120 young persons formerly involved in El Alemán’s armed group attended the 

reparations hearings in the case.1271 The ruling contains provisions for medical and 

psychological treatment of trauma that the recruited children experienced, as well as a group 

therapy program for families to increase their understanding of their children’s time in the 

illegal armed group.1272 

The second conviction of members of illegal armed forces for child recruitment under the 

Justice and Peace Law is the case against Orlando Villa Zapata, alias “La Mona”. Villa 

                                                
1269 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228 para.186. 
1270 Ibid. para.186. See also: El Tiempo, “Alias 'el Alemán' no será condenado en Justicia y Paz por 
narcotráfico”, 23 December 2011, available at: http://www.eltiempo.com/archivo/documento/CMS-10422605 
last accessed 20 February 2013. 
1271 International Center for Transitional Justice, “Colombia’s Landmark Ruling Orders Reparations for Former 
Child Soldiers”, 17 January 2012. See: http://ictj.org/news/colombia-first-ruling-requiring-reparations-
recruitment-minors last accessed 20 February 2013. 
1272 Ibid. 
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Zapata demobilised in 2006 and was convicted for the recruitment of 73 children.1273 After 

demobilising, Villa Zapata committed a breach of the conditions to qualify for the Justice and 

Peace procedure, which establishes that the demobilised person must refrain from any illegal 

activity.1274 The accused, instead, remobilised and was captured in 2008 with an armed 

criminal gang. Despite this obvious breach of the Justice and Peace Law, Villa Zapata was 

still allowed to benefit from the advantages of this law and was punished with only seven 

years of imprisonment. The victims have appealed the decision in the hope that he will be 

convicted on the basis of the Criminal Code; something that would, most likely, considerably 

increase his punishment.1275 

Apart from the fact that the Justice and Peace Law may seem unjust in theory, the way it is 

being applied causes serious doubts regarding the willingness and ability of the Colombian 

state to handle the situation domestically. The lack of coherence and of a strict 

implementation of the law risks hampering the possibilities for a lasting peace and justice. For 

one, the impunity with which the majority of the crimes are met sends a signal to those who 

have refused to demobilise, or who have chosen to remobilise, that they can continue with 

their criminal activities without fear of prosecution. Second, given that most demobilising 

groups refuse to admit that they had children in their ranks, too many victims are left without 

a proper recognition of their suffering. Furthermore, the recent and significant drop in 

members of illegal armed groups has made it a necessity for the remaining groups to 

strengthen their troops. This has an immediate impact on the security of civilian populations, 

including children, who run a higher risk of being forcibly recruited. Already in 2006 a 

verification mission by the Organisation of American States observed that situations of 

rearmament and the appearance of new armed groups were emerging.1276 

 

1.5 COLOMBIA AND THE ICC 

It has been suggested that the relationship between the ICC and Colombia is an example of 

“proactive complementarity”.1277 In a letter from the Office of the Prosecutor to the 

Colombian government in 2005, the country was informed of the Prosecutor’s concern 

regarding the questionable scope of accountability of the Justice and Peace Law. Following 
                                                
1273 El Tiempo, “Segunda condena a 'paras' por reclutamiento de menores”, 26 April 2012, available at: 
http://www.eltiempo.com/justicia/ARTICULO-WEB-NEW_NOTA_INTERIOR-11663945.html last accessed 
20 February 2013. 
1274 Congreso de Colombia, Ley 975 de 2005, 25 July 2005, article 10(4) and 11(4), supra 1249. 
1275 El Tiempo, “Segunda condena a 'paras' por reclutamiento de menores”, supra 1273. 
1276 U.S. Department of State, “Country Reports on Human Rights Practices, 2006: Colombia”, supra 1224. 
1277 William W. Burke-White, ”Proactive Complementarity: The International Criminal Court and National 
Courts in the Rome System of International Justice”, supra 1196, at p.89-90. 
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this communication, Colombia enacted changes to the law and eliminated certain amnesty 

provisions from it.1278 Eight years later, the Prosecutor has still not opened an investigation in 

the country, arguably illustrating how the ICC, through dialogue, was able to help preserve 

the possibility that full accountability could be ensured by the domestic courts.1279 

The decision by the ICC Prosecutor to refrain from an investigation in Colombia and to 

maintain that the domestic efforts made to date have been sufficient has arguably depended 

upon the legal advances made, in particular the enactment of the Justice and Peace Law. 

Nevertheless, periodic evaluations are needed, and the implementation of the existing laws 

must be assessed in order to uphold the decision that the situation is inadmissible to the ICC. 

The most recent periodic review of Colombia was presented by the Office of the Prosecutor in 

November 2012. It observed that no conclusion had been reached with regard to whether an 

investigation should be opened and that the preliminary examination of the situation would 

continue.1280 

More than ten thousand children are still estimated to fill the ranks of illegal armed groups 

in Colombia today. The ICBF has reported that almost 5,000 children have been demobilised 

from illegal armed groups between 1999 and 2012.1281 The 50 or so convictions for the crime 

of child recruitment1282 are not negligible, but still stand out as an exception to the habitual 

impunity for those who have committed this crime.1283 

A serious problem during Álvaro Uribe’s presidency, which lasted from 2002 to 2010, was 

the refusal to admit that Colombia was in a state of internal armed conflict and the consequent 

denial of the applicability of international humanitarian law.1284 The implications that this can 

have on acts such as child recruitment, which can amount to war crimes when committed in 

the context of an armed conflict, is that they are treated as ordinary crimes that have been 

                                                
1278 Human Rights Watch, ”Court fixes flaws in demobilization law”, available at: 
http://www.hrw.org/en/news/2006/05/18/court-fixes-flaws-demobilization-law last accessed 20 February 2013. 
1279 William W. Burke-White, ”Proactive Complementarity: The International Criminal Court and National 
Courts in the Rome System of International Justice”, supra 1196, at p.89-90. 
1280 International Criminal Court, Office of the Prosecutor, “Situation in Colombia: Interim Report”, November 
2012. 
1281 El Colombiano, “Ni las familias denuncian: Linares”, 13 February 2012, supra 1268. 
1282 International Criminal Court, Office of the Prosecutor, “Situation in Colombia: Interim Report”, November 
2012, p.61. 
1283 The general tendency is similar, and less than 10% of the almost 2000 cases under investigation had led to 
convictions by August 2012. Furthermore, the ICC has criticised Colombia for failing to prosecute those 
carrying the greatest responsibility for the crimes committed. See: Human Rights Watch, World Report 2013, 
Colombia. 
1284 Coalition to Stop the Use of Child Soldiers, Armed Conflict in Colombia Report - Frontiers: Childhood At 
The Borderline, supra 1258, p. 3. There are, however, reports stating that IHL was applied during this period, 
despite a formal refusal to admit it. See: Guillermo Otálora Lozano and Sebastián Machado, “The Objective 
Qualification of Non-International Armed Conflicts: A Colombian Case Study”, in: Amsterdam Law Forum, 
Vol.4.1, 2012, p.58-77.  
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committed in a context of peace. This has changed since President Juan Manuel Santos took 

over the precidency in 2010; Santos has officially recognised the presence of an internal 

armed conflict on the Colombian territory1285 and has put in place a series of measures 

intended to render the justice process more effective. The first convictions for child 

recruitment, dating from December 2011 and April 2012, may be a result of this.  

Further steps should be taken by the Colombian state to improve the implementation of its 

laws and, unless a more coherent and effective strategy for prosecution of international crimes 

is developed, the ICC should seriously consider opening a proper investigation in Colombia. 

Theoretically speaking, there are no great flaws in the system and an appropriate framework 

exists. Although the Justice and Peace Law does foresee a considerable reduction of the 

punishment for serious international crimes, the fact that it requires a full confession and a 

full stop of criminal activities means it can still be seen as being compatible with the general 

framework for justice. It does not, in theory, offer amnesty for crimes committed. 

Nevertheless, the practice has shown that the law is not always applied strictly, and failure to 

comply with the established requirements is not enforced with the exclusion of the accused 

from the benefits the law offers, as would be required by the law. This is problematic and 

raises serious issues with regard to Colombia’s willingness to address atrocious crimes and 

prosecute all sides of the conflict. 

The violations of international law that Colombia has to deal with are of course not limited 

to the crimes of recruiting and using children in armed conflict. They include a broad range of 

international crimes. Obviously, in determining whether the ICC may have jurisdiction over 

the situation in Colombia, the Prosecutor must evaluate the over-all effort being made to 

address such crimes. However, Colombia has been criticised by several legal scholars and 

NGOs for the lack of improvement in implementing the Justice and Peace Law, both in 

general1286 and specifically with regard to child recruitment,1287 and recommendations have 

been made regarding how a better strategy could be developed.1288 To date, those 

recommendations do not seem to have had much effect on the implementation process. 

Despite the fact that Colombia can show that it has taken a number of important steps toward 

                                                
1285 Watchlist on Children and Armed Conflict, No one to Trust: Children and Armed Conflict in Colombia, 
April 2012, p. 3.   
1286 See for instance: Kai Ambos, Procedimiento de la Ley de Justicia y Paz (Ley 975 de 2005) y Derecho Penal 
Internacional, Georg-August-Universität Göttingen, Nomos Impresores, Bogotá, 2010. 
1287 Coalición contra la vinculación de niños, niñas y jóvenes al conflicto armado en Colombia y CEJIL, Informe 
sobre la situación de niños, niñas y jóvenes vinculados al conflicto armado en Colombia: falencias en el proceso 
de desvinculación de niños, niñas y jóvenes de los grupos paramilitares, supra 1265. 
1288 Kai Ambos, Procedimiento de la Ley de Justicia y Paz (Ley 975 de 2005) y Derecho Penal Internacional, 
supra 1286.  
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domestic accountability for international crimes, several elements still speak for an ICC 

investigation into the situation.  

In October 2012, formal peace talks commenced between the Colombian government and 

the FARC.1289 It is the first time in over a decade that an opportunity to reach a peace 

agreement has arisen and it remains to be seen how far the government is willing to go – in 

terms of renouncing or limiting accountability for crimes committed by members of the 

FARC – to reach such an agreement.  

 

                                                
1289 Human Rights Watch, World Report 2013, Colombia. 
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2. THE DEMOCRATIC REPUBLIC OF CONGO: LEGISLATION AND JURISPRUDENCE RELATIVE TO 

CHILD RECRUITMENT 

The first part of this chapter, relative to the situation in Colombia, spoke of how the ICC 

Prosecutor has reached the decision that Colombia is in compliance with its obligations to 

investigate and prosecute international crimes. Despite the questionable formulation and 

application of the Justice and Peace Law and the relatively low number of convictions for 

crimes listed in the Rome Statute, this decision has, thus far, never changed.  

The following part of this chapter examines another situation in which large scale 

international crimes, including crimes against children, have been, and are being, committed, 

namely the Democratic Republic of Congo (DRC). However, contrary to the situation in 

Colombia, the ICC Prosecutor has repeatedly affirmed that the ICC has jurisdiction in the 

DRC with regard to these crimes, deeming the measures undertaken by the DRC to conform 

to its obligations under international law to be insufficient. Although the government of the 

DRC currently claims that it has its domestic situation under control, the view of the ICC 

Prosecutor that the country continues to be unable or unwilling to carry out its own 

prosecutions in a fair and efficient manner has not changed. Some of the reasons underlying 

the Prosecutor’s opinion will be discussed below, and some parallels will be drawn between 

the DRC and Colombia. The purpose of this comparison is threefold: Firstly, it aims at 

discerning if and how states, in this case Colombia and the DRC, have changed their approach 

toward the acts of recruiting and using children in armed conflict since they have become 

parties to the Rome Statute. Thereby, at least a partial assessment can be made as to whether 

international criminal justice has played a positive role in the effort to end child recruitment. 

Secondly, by choosing states from two different continents and with different cultural and 

socio-political backgrounds, but which nevertheless share the common features of a 

protracted internal armed conflict, well-organised non-state armed groups, and the large-scale 

commission of crimes against children, any eventual impact that the Rome Statute may have 

had can arguably be assessed more objectively. Thirdly, another difference makes the 

comparison interesting, namely the fact that in the situation of Colombia the ICC Prosecutor 

has refrained from initiating a proper investigation, while in the DRC a full-fledged 

investigation has taken place and several persons have been indicted and/or prosecuted. This 

has occurred despite the fact that neither of the two states has remained completely inactive 

with regard to international crimes. 
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2.1 THE CONGOLESE PEACE NEGOTIATIONS AND THE REFERRAL TO THE ICC 

Armed conflict has been an integral part of life in the DRC since the country gained its 

independence in 1960. The official end to the armed conflict was declared to be December 

2002, when the “Global and inclusive agreement” was signed between the government of the 

DRC and a majority of the armed rebel groups.1290 The agreement, which followed a series of 

encounters known as the “Inter-Congolese Dialogue”,1291 was intended to put an end to the 

conflict and to the serious human rights violations that were being committed in the country, 

while marking the beginning of a transition phase toward peace and stability.1292 A major 

element in the transition was the creation of a new and unified national army, which would 

integrate members from all non-state armed groups on the territory.  

Indeed, one of the major problems in the country was the presence of a number of armed 

groups, which were often organised on an ethnical basis and were supported by the armed 

forces of neighbouring countries such as Rwanda and Uganda. These groups fought against 

the central government and against each other for control over different parcels of the 

Congolese territory. Temporary alliances between groups were often forged, only to be 

broken off shortly after, and the groups to become enemies again. Among these groups are the 

Maï Maï, the Rassemblement Congolais pour la Démocratie (RCD) (backed by Rwanda), the 

Rassemblement Congolais pour la Démocratie/Mouvement de Libération (RCD-ML) (backed 

by Uganda), and the Mouvement de Libération du Congo (MLC). During the Inter-Congolese 

Dialogue, these groups negotiated with the national authorities and an agreement on transition 

and military integration was reached.  

Despite the negotiations, violence and insecurity have continued to reign over large parts 

of the DRC even after the conclusion of the Global and inclusive agreement. In part, the 

reason for that is that many smaller armed groups, especially in the Northeastern parts of the 

country, did not participate in the transitional process. Thus, tens of thousands of children 

have been, and continue to be, drawn into contexts of war and armed violence. The situation 

in the DRC can best be described not as one long war but as a shattered picture of local and 

regional armed conflicts, often overlapping and on-going contemporaneously, swinging on a 

                                                
1290 « Accord global et inclusif sur la transition en République Démocratique du Congo », signed in Pretoria 17 
December 2002, reprinted in Journal Officiel de la République Démocratique du Congo, 44 année, 5 April 2003. 
1291 For information on the Inter-Congolese Dialogue, see for instance: Henri Boshoff and Martin Rupiya, 
Delegates, “Dialogue and Desperadoes: The ICD and the DRC peace process”, in: African Security Review, Vol. 
12, No.3, 2003; Shelley Whitman, “Balancing Act: An Insider’s View of the Inter-Congolese Dialogue”, in: 
African Security Review, Vol. 12, No.4, 2003.  
1292 A Transitional Constitution was adopted in 2003 and a transitional president elected for a period of three 
years. General elections were held in 2006 and a new Constitution was adopted. 
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spectrum of violence, one end representing a full-fledged international armed conflict and the 

other an internal armed conflict.1293  

All parties to the conflict have recruited children, and when public programmes for the 

demobilisation, disarmament, and reintegration were set up for children involved in armed 

forces and groups in 2005, more than 30,000 children were demobilised in less than two 

years.1294 Nevertheless, thousands of recruited children still remain associated with such 

forces and groups, and recruitment has continued.1295 A common situation is that armed 

groups re-recruit previously demobilised children, thus targeting a group that may be 

particularly vulnerable due to their already traumatic experiences. 

The ICC case of The Prosecutor v Thomas Lubanga, a Congolese militia leader, has been 

amply accounted for in this study.1296 The case represents a milestone in international 

criminal accountability, in particular for the crimes of recruiting and using children in armed 

conflict. The possibility of trying Lubanga before the ICC arose following the self-referral of 

the DRC government of its country’s situation to the Court in March 2004.1297 In late 2003, 

Uganda had become the first country to make such a self-referral,1298 to the surprise of ICC 

observers. Indeed, the mechanism of a state referring its own situation to the Court had not 

been envisaged during the negotiations of the Rome Statute. Instead, the possibility of a state 

to refer a situation to the ICC had been seen mainly as a way for third states to react to 

atrocious crimes that were being committed outside their territory and in that of another 

state.1299 Quite to the contrary, the state referral mechanism has, thus far, been used only as a 

                                                
1293 Indeed, determining the nature of the armed conflict was one of the difficult issues addressed by the ICC in 
Lubanga, during which the Prosecutor, the Defence, the Pre-Trial Chamber and the Trial Chamber all had 
slightly diverging views on the matter. For more on this, see Chapter 5 of this thesis.  
1294 Coalition to Stop the Use of Child Soldiers, “Democratic Republic of the Congo: Priorities for children 
associated with armed forces and groups”, Report presented to the Working Group of the Security Council on 
Children and Armed Conflict, July 2007, p. 3. 
1295 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228, para.34. 
1296 See mainly Chapter 5 of this thesis. 
1297 ICC Press release: Prosecutor receives referral of the situation in the Democratic Republic of Congo, see: 
http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/2004/Pages/prosecutor%20receives%20referral
%20of%20the%20situation%20in%20the%20democratic%20republic%20of%20congo.aspx last accessed 20 
February 2013. 
1298 ICC Press release: President of Uganda refers situation concerning the Lord's Resistance Army (LRA) to the 
ICC, see:  
http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press%20releases/2004/Pages/president%20of%20uganda%20refe
rs%20situation%20concerning%20the%20lord_s%20resistance%20army%20_lra_%20to%20the%20icc.aspx 
last accessed 20 February 2013. 
1299 See for instance Payam Akhavan, “Self-Referrals Before the International Criminal Court: Are States the 
Villains or the Victims of Atrocities?”, supra 677, or, by the same author; “The Lord's Resistance Army Case: 
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mechanism for a state to refer its own situation to the ICC, something that has already 

occurred three times: in the situations of Uganda, the DRC, and the Central African 

Republic.1300  

The DRC, which has, as aforementioned, a long past of armed conflict with numerous 

regional rebel groups, ratified the Rome Statute in April 20021301 and decided to hand over its 

situation to the ICC in 2004, when it had become obvious that the inter-Congolese dialogue 

had failed. Transitional President, Joseph Kabila, who was to be confirmed as President in the 

2006 general elections, had little to fear for himself by handing over the situation to the Court. 

He took over the political leadership in 2001 when his father, Laurent Kabila, passed away 

and, as opposed to some of his political opponents, Joseph Kabila had not been involved in 

the atrocities committed during the war.1302 The Prosecutor’s investigation led to the issuing 

of four arrest-warrants, none of which were intended for members of the government or 

national armed forces. One of the suspects, a rebel leader of the name Thomas Lubanga, was 

already in custody in the DRC at the time, and was handed over to the ICC without delay. 

Soon after, two other suspects were arrested by the Congolese authorities and transferred to 

The Hague.1303 

Despite the self-referral of the situation in the DRC to the Court and the initial cooperation 

by the DRC government to execute arrest warrants and hand over ICC suspects to The Hague, 

a general overview of the relationship between these two actors after the first ten years of ICC 

activity does not provide an entirely positive picture. Indeed, the government of the DRC 

soon considered that it was no longer in its interest to cooperate with the ICC. This has been 

particularly evident in the case against Bosco Ntaganda, an alleged co-perpetrator of a vast 

number of atrocious crimes in the Ituri and North Kivu regions of Eastern DRC.1304 An ICC 

                                                                                                                                                   
Uganda's Submission of the First State Referral to the International Criminal Court”, in: American Journal of 
International Law, Vol.99, 2005, p. 403-420. 
1300 Information regarding the referral of situations to the ICC can be found at: http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx last accessed 20 
February 2013. 
1301 Coalition for the International Criminal Court, “Rome Statute ratification chart by region”, available at: 
http://www.iccnow.org/?mod=download&doc=4352 last accessed 20 February 2013.  
1302 William W. Burke-White, “Complementarity in Practice: The International Criminal Court as Part of a 
System of Multi-level Global Governance in the Democratic Republic of Congo”, in: Leiden Journal of 
International Law, Vol. 18, 2005, p. 557-590, see p. 565. 
1303 Germain Katanga and Mathieu Ngudjolo Chui were transferred to the ICC in October 2007 and February 
2008 respectively. 
1304 Bosco Ntaganda was a member of the same armed group as Thomas Lubanga, who was recently declared 
guilty by the ICC as a co-perpetrator of the crimes of recruiting and using children for active participation in 
hostilities.  
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arrest warrant for Ntaganda was issued under seal in 2006, and the seal was lifted in 2008.1305 

Ntaganda was indicted for the war crimes of conscripting and enlisting children under the age 

of 15 years and using them for active participation in armed hostilities. Despite the ICC 

indictment against him, he was able to continue to commit these and other crimes in the DRC 

for years, and it was not until Ntaganda, in March 2013, gave himself up in Kigali that he 

could finally be sent before the ICC. The reasons behind his surrender are still not known, but 

it is unlikely to be the merit of the DRC authorities. 

Not only had the Government of the DRC done close to nothing to arrest Ntaganda, but in 

2009 he was actually appointed to a high position of command within the Congolese national 

army.1306 For the last few years, Ntaganda, one of the men considered to have recruited and 

brutally abused hundreds of children in the DRC, has been leading a luxurious life in the 

midst of foreign and local public officers.1307 The main reason provided by the government of 

the DRC to explain why Ntaganda was not arrested has been that the peace process is more 

important than international justice. However, in April 2012, Ntaganda started a mutiny 

against the government forces and broke his ties to the government taking a group of 300-600 

soldiers with him. The reason for this breakout was mainly the discontent among the soldiers 

because of unpaid wages,1308 but the personal reasons for which Bosco Ntaganda left the 

armed forces are likely to have been others. Indeed, only one month earlier, in March 2012, 

the situation in the DRC was reassigned to the ICC Pre-Trial Chamber, and the attention was 

again directed toward the crimes committed by Ntaganda. New pressure was put on the DRC 

government to execute his pending arrest warrant and, shortly after, Ntaganda mutinied. His 

new rebel group went under the name “M23”, referring to the date of a 2009 peace agreement 

in which the previous rebel group to which Ntaganda belonged was integrated into the 

Congolese armed forces (and through which he was granted de facto impunity).  

After Ntaganda’s mutiny, he allegedly began to recruit children by force once more, in 

order to strengthen his new rebel group. He was already indicted, by the ICC, for the crimes 

of enlisting, conscripting, and using children in armed conflict between 2002 and 2003. In 

May 2012, the ICC prosecutor submitted an application for a second arrest-warrant against 

                                                
1305 International Criminal Court, Pre-Trial Chamber I, The Prosecutor v Bosco Ntaganda, Document ICC-
01/04-02/06-2 28-04-2008 1/5 CB PT, 22 August 2006. 
1306 International Center for Transitional Justice (ICTJ), “Who is Bosco Ntaganda?”, available at: 
http://ictj.org/node/4460 last accessed 20 February 2013;  
1307 Human Rights Watch, “DR Congo: Bosco Ntaganda recruits children by force”, 16 May 2012, available at:  
http://www.hrw.org/news/2012/05/15/dr-congo-bosco-ntaganda-recruits-children-force last accessed: 20 
February 2013. 
1308 IRIN Humanitarian news and analysis, “Understanding armed group M23”, 22 June 2012, available at: 
http://www.irinnews.org/Report/95715/DRC-Understanding-armed-group-M23 last accessed 20 February 2013. 
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him, which included a series of new charges for crimes against humanity and war crimes; this 

warrant was issued by the Pre-Trial Chamber on 13 July 2012.1309 Although the government 

of the DRC had manifested its intention to arrest Ntaganda after his recent mutiny, no 

guarantees exist that he would have been handed over to the ICC. Indeed, rather than 

collaborating with the ICC, the efforts of DRC government officials have, of late, been 

directed more toward showing that its domestic judicial system should have primacy over the 

ICC.1310 Ntaganda surrendered at the American Embassy of Kigali, which he entered freely 

and stated that he wanted to be sent to the ICC. He made his first appearance before the Court 

in late March 2013, and a hearing on the confirmation of the charges against him is will be 

held later this year. 

Lastly, despite the fact that the arrest-warrants issued by the ICC regard only the leaders of 

rebel groups, recent reports have shown that most of the crimes currently committed against 

civilians, including child recruitment and sexual violence, are being committed by the 

Congolese armed forces (Forces armées de la République démocratique du Congo (FARDC)) 

and government security forces.1311 This may be a reason why the DRC would prefer that the 

ICC suspend its activities in investigating international crimes on its territory. 

 

2.2 DOMESTIC LEGAL DEVELOPMENTS 

Several domestic legal developments have taken place in the DRC in order to address 

international crimes, and these developments exclude the hypothesis that the ICC could take 

over the jurisdiction over such crimes due to the inactivity of the DRC. These developments 

may arguably also speak for the country’s ability and willingness to address atrocity crimes 

domestically. However, serious questions remain as to whether they could be deemed 

sufficient. 

In terms of non-judicial measures, a Truth and Reconciliation Commission (TRC) was 

agreed upon in 20021312 and was established by law in 20041313 to respond to the mass 

atrocities that had been committed. The objective of the TRC was to re-establish truth and 

                                                
1309 International Criminal Court, The Prosecutor v Bosco Ntaganda, Pre-Trial Chamber II, “Decision on the 
Prosecutor’s Application under Article 58” (Doc. ICC-01/04-02/06), 13 July 2012. 
1310 William W. Burke-White, “Complementarity in Practice: The International Criminal Court as Part of a 
System of Multi-level Global Governance in the Democratic Republic of Congo”, supra 1302, p. 570. 
1311 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228, para.34-36. 
1312 Accord global et inclusive sur la transition en RDC, signé le 17.12.2002, available at: 
http://democratie.francophonie.org/IMG/pdf/VII.1.pdf last accessed 20 February 2013. 
1313 République Démocratique du Congo, Loi N°/04/018 du 30 juillet 2004 Portant Organisation, Attributions et 
Fonctionnement de la Commission Vérité et Réconciliation. 
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promote peace, justice, reparations, and the reconciliation of the Congolese people, with the 

final goal to create a sense of national unity.1314 The TRC was invested with a broad mission 

that spanned over more than 40 years and was given the competence to address crimes 

committed by all Congolese nationals, including police and military agents and persons 

protected by immunity from regular jurisdictions.1315 Nevertheless, the TRC was deeply 

flawed and lacked a proper reparations programme and truth-telling mechanism. Indeed, 

despite its ambitious mandate, it becomes clear upon reading the truth and reconciliation law 

that the TRC was not given the appropriate tools with which it would be able to carry out its 

tasks in a satisfactory manner. Furthermore, the fact that court-ordered reparations have been 

completely ignored has contributed to the failure of the truth and reconciliation efforts.1316  

Another step that would be fundamental in the effort to attain peace and justice in the DRC 

is the project to undertake a major security sector reform. Such a reform was first agreed upon 

in the Global and inclusive agreement of 20021317 and later confirmed in the Transitional 

Constitution adopted in 2003.1318 The Congolese government adopted a strategy for reform of 

the armed forces in 2005, which included the integration of former rebel and opposition 

groups in the national army and the demobilisation of soldiers who were not willing or able to 

be part of the national armed forces. However, the reform has been slow and only partially 

carried out, and the problems related to the extreme levels of insecurity in the country still 

persist today. Already in 2006 reports were published on the lack of efficiency of the security 

sector reform,1319 and in April 2012 a group of 12 Congolese and international NGOs 

published a report criticising the lack of a proper reform.1320 Considering the fact that the 

DRC has received 14 billion US dollars in international assistance for its security sector 

                                                
1314 Ibid.  
1315 Ibid. article 6. 
1316 Carla Ferstman, “The Dilemma of Reparations”, Post on the U.S. Institute of Peace webpage, 14 November 
2012, available at: http://www.usip.org/publications/the-dilemma-reparations last accessed 20 February 2013. 
1317 Accord global et inclusive sur la transition en République Démocratique du Congo, signé le 17.12.2002, 
supra 1312. 
1318 "Constitution de la Transition" Promulguée le 4 avril 2003 par le Président de la République, available at:  
http://www.societecivile.cd/node.php?id=996 last accessed 20 February 2013. 
1319 See for instance: The International Crisis Group, “La réforme du secteur de la sécurité en RDC”, available 
at: http://www.crisisgroup.org/fr/regions/afrique/afrique-centrale/rd-congo/104-security-sector-reform-in-the-
congo.aspx last accessed 20 February 2013; Groupe de recherche et d'information sur la paix et la sécurité, “La 
réforme du secteur de la sécurité en RD Congo”, 13 March 2006, available at: 
http://www.grip.org/sites/grip.org/files/NOTES_ANALYSE/2006/NA_2006-03-13_FR_P-SEBAHARA.pdf last 
accessed 20 February 2013. 
1320 Fédération Internationale des Droits de l’Homme, “République démocratique du Congo : Une réforme 
militaire est nécessaire d’urgence”, 16 April 2012, http://www.fidh.org/Republique-democratique-du-
Congo,11606 last accessed 20 February 2013. The full report: “République Démocratique du Congo: Prendre 
position sur la réforme du secteur de la sécurité” is also available from the web page. 
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reform during the period between 2006 and 2012,1321 the explanation for this failure seems to 

lie mainly in the lack of political will and corruption among authorities.  

The Congolese armed forces, FARDC, continue to be weak and fragmented, and they bear 

the greatest responsibility for the serious human rights violations carried out against civilians, 

including women and children. Among the children reported to have been recruited during 

2011, most were between 11 and 17 years of age, but some were younger than 10 years old. 

In the case of sexual violence against children, the FARDC were responsible for more than 

60% of the cases.1322 An extensive survey in the Ituri region showed that the FARDC 

represents one of the primary reasons for the strong sense of insecurity among households.1323 

Due to the serious violations committed by both the armed forces and other security agents, 

such as police forces, civic trust in public and security institutions is very low. It needs to be 

built through transparent and independent vetting and control, following extensive reform. 

Moreover, the security sector needs to develop a much higher degree of justice sensitivity.  

Article 215 of the Congolese Constitution sets forth that “duly concluded treaties and 

international agreements have […] superior authority to that of laws […]”.1324 The DRC is 

part of the group of states with a monist tradition, for which no specific legislation must be 

passed in order for a treaty to be applicable as national law. The country has been a party to 

the CRC since 1990,1325 and to the OPAC and ILO C182 since 2001.1326 While it is important 

that these conventions, which prohibit child recruitment, have constitutional value, it may be 

even more significant that domestic courts can now directly apply the Rome Statute.1327 Prior 

to the adoption of the Constitution in 2006, the military courts relied exclusively upon the 

Military Penal Code. Article 215 of the Constitution has led to a change in this regard, and the 

                                                
1321 “République Démocratique du Congo: Prendre position sur la réforme du secteur de la sécurité”, supra 1320. 
1322 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228, para.34-36. 
1323 “République Démocratique du Congo: Prendre position sur la réforme du secteur de la sécurité”, supra 1320, 
p.7. 
1324 Constitution of the Democratic Republic of Congo, published in Journal Officiel de la République 
Démocratique du Congo, Special number, 18 February 2006, article 215. 
1325 See: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en 
last accessed 21 February 2013. 
1326 See: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-b&chapter=4&lang=en 
and: http://www.ilo.org/ilolex/english/newratframeE.htm last accessed 21 February 2013. 
1327 International Center for Transitional Justice (ICTJ), “Democratic Republic of Congo: Impact of the Rome 
Statute and the International Criminal Court”, May 2010, p.3. However, the NGO Avocats Sans Frontières has 
observed that the lack of implementing legislation at the national level contributes to problems such as the 
incoherent application of the Rome Statute by different courts and the differences between the respective 
definitions of war crimes of the Rome Statute and of the Military Penal Code. Moreover, independent of the 
specific legal system of a state, “the entire legal arsenal of the ICC does not lend itself to direct application by 
national courts”. See: Avocats Sans Frontières, “Case Study: The Application of the Rome Statute of the 
International Criminal Court by the Courts of the Democratic Republic of Congo”, 2009, p.5-6, 15. 
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case law relative to international crimes is developing. There are, however, serious limits to 

the judicial system, which cannot be claimed to be fair and effective. 

One of these limits lies in the fact that, in accordance with the Congolese Military Justice 

Code, military courts have exclusive jurisdiction over cases concerning international 

crimes,1328 independent of whether the defendant is a civilian or a member of the armed 

forces. This is an issue of concern for many human rights organisations, since civilians should 

not have to be prosecuted before military courts. Another serious issue of concern is the fact 

that, in the few occasions in which individuals have been prosecuted and convicted for 

international crimes by domestic courts, the convicted individuals have all been released long 

before they have served the term of their sentence or have (mysteriously) managed to escape 

from their detention facilities. Often, the very same individuals have later reappeared and 

been appointed to public functions, without having served out the rest of their sentence. 

The first examples in which a domestic court has prosecuted individuals on the basis of the 

direct applicability of the Rome Statute are to be found in two cases brought before the 

Military Garrison Tribunal of Mbandaka, in Western DRC.1329 The first case concerned the 

Mbandaka mutinies (mutins de Mbandaka),1330 and the tribunal became the first domestic 

court in the DRC to convict individuals to life imprisonment for crimes against humanity 

based upon the Rome Statute. The second case was the case of Songo Mboyo, a village 500 

km from Mbandaka. The case concerned a mass rape of at least 119 women and girls by 

members of the 9th battalion of the Congolese armed forces (FARDC). The crimes took place 

in December 2003, and in April 2006 the Military Garrison Tribunal of Mbandaka convicted 

seven individuals to life imprisonment for crimes against humanity based upon the Rome 

Statute.1331 MONUC agents watched the proceedings closely and, two months later, the 

Military Court of Equateur confirmed the sentence for six of the accused in appeal.1332 This 

                                                
1328 Loi No. 023/2002 du 18 Novembre 2002 portant Code Judiciaire Militaire and Loi No. 024/2002 du 18 
Novembre. 2002 portant Code Pénal Militaire. See also: Avocats Sans Frontières, “Case Study: The Application 
of the Rome Statute of the International Criminal Court by the Courts of the Democratic Republic of Congo”, 
2009, p.5. 
1329 The Military Garrison Tribunal (Tribunal Militaire de Garnison) is the military court of first instance. It is 
followed by the Military Court (Cour Militaire) and the High Military Court (Haute Cour Militaire). This 
structure is explained in: Avocats Sans Frontières, “Case Study: The Application of the Rome Statute of the 
International Criminal Court by the Courts of the Democratic Republic of Congo”, supra 1327. 
1330 Tribunal Militaire de Garnison de Mbandaka, Affaire Mutins de Mbandaka, 12 January 2006, RP 086/05. 
1331 Tribunal Militaire de Garnison de Mbandaka, Affaire de Songo Mboyo, 12 April 2006, RP 084/05. 
1332 Cour Militaire de L’Equateur, Affaire de Songo Mboyo, 7 June 2006, RPA 014/06. 
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important sentence, however, lost a lot of its credibility when all convicts managed to escape 

from the military prison in Mbandaka only a few months after.1333 

From March 2006 onward, the Military Garrison Tribunal of Ituri has taken the same 

approach as the Mbandaka Tribunal on three occasions, using the direct applicability of the 

Rome Statute in the cases against Bongi,1334 Kahwa,1335 and Bavi.1336 Despite these examples 

of cases in which the Rome Statute was directly invoked, it is far from obvious that the 

measures undertaken by the DRC are sufficient to make a case for domestic primacy over the 

ICC. Indeed, these cases represent only a small fraction of a long series of cases concerning 

international crimes. In a majority of the cases, the Military Tribunals have continued to apply 

only the Military Criminal Code, in which the definitions of crimes against humanity and war 

crimes diverge from those in the Rome Statute. 

As aforementioned, one of the major limits to a coherent application of the Rome Statute 

in domestic courts is the lacking adoption of a law to integrate the provisions of the Rome 

Statute into Congolese military and criminal laws. A Draft Bill was written for this specific 

purpose in 2002,1337 and was adopted by the government in 2005.1338 The Draft Bill also 

clarifies the relationship between the Rome Statute and Congolese courts, granting civilian 

                                                
1333 Fédération Internationale des Droits de l’Homme (FIDH), “Crimes sexuels en République Démocratique du 
Congo (RDC): Briser l’impunité”, 2008. 
1334 Tribunal Militaire de Garnison de l’Ituri, Affaire Bongi, 24 March 2006, RP 018/06. Capitaine Blaise Bongi 
Massaba was accused of the war crimes of murder and pillaging under the Rome Statute. The accused was 
sentenced to prison for life. 
1335 Tribunal Militaire de Garnison de l’Ituri, Affaire Kahwa, 2 August 2006, RP 039/06. In this case, Kahwa, a 
militia leader, was accused of war crimes and crimes against humanity for murder and for having burnt down a 
hospital, a school, and two churches in the Zumbe village. He was sentenced to 20 years of prison. However, the 
Military Court of the Oriental Province later acquitted Kahwa from the crimes. In September 2008, the High 
Military Court annulled the acquittal, but the new trial has still not taken place. 
1336 Tribunal Militaire de Garnison de l’Ituri, Affaire Bavi, 19 February 2007, RP 101/06. In this case, 12 
individuals were sentenced to prison for life for war crimes. The Military Court of Kisangani confirmed the 
approach of the tribunal of first instance, but reduced the prison sentences from life imprisonment to 10-15 
years. 
1337 “Projet de Loi Portant Mise en Oeuvre du Statut de la Cour Penale Internationale”, October 2002. Available 
at: 
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0CFEQFjAB&url=http%3A%2F
%2Fwww.iccnow.org%2Fdocuments%2FDRCDraftLegFren2.pdf&ei=FWkVUP29HoXZ4QTjgoGQDA&usg=
AFQjCNE0BMtwz0f_npi0vXT7wm3Ott3mqw last accessed 21 February 2013. 
1338 République Démocratique du Congo, Ministère de la Justice, Loi modifiant et complétant certaines 
dispositions du Code Pénal, du Code de l’Organisation et de la Compétence Judiciaires, du Code Pénal Militaire 
et du Code Judiciaire Militaire, en application du Statut de la Cour Pénale Internationale, Kinshasa, 2005. Article 
224: Aux fins du présent code, on entend par ”crime de guerre”: (2) Les autres violations graves des lois et 
coutumes applicables aux conflits armés internationaux dans le cadre établi du droit international, à savoir, l’un 
quelconque des actes ci-après: (z) le fait de procéder à la conscription ou à l’enrôlement d’enfants de moins de 
18 ans dans les forces armées ou de les faire participer activement à des hostilités, and: (5) Les autres violations 
graves des lois et coutumes applicables aux conflits armés ne présentant pas un caractère international, dans le 
cadre établi du droit international, à savoir l’un quelconque des actes ci-après: (g) le fait de procéder à la 
conscription ou à l’enrôlement d’enfants de moins de 18 ans dans les forces armées ou dans des groupes armés 
ou de les faire participer activement à des hostilités.  
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courts the jurisdiction to prosecute international crimes instead of the military courts, which 

currently have such jurisdiction.1339 The Draft Bill was sent to Parliament in 2009, but 

political disturbances have made it impossible to obtain its approval. 

Furthermore, there are clear signals that the government of the DRC is “picking and 

choosing” the international obligations with which to comply and which to ignore. Indeed, in 

its 2009 periodic report before the Human Rights Council, the DRC declared that it would 

fight impunity for sex crimes as well as abolish all laws that were gender discriminatory. On 

the other hand, it publicly opposed all recommendations that called for measures to fight the 

impunity for crimes committed by members of the Congolese armed forces and to improve its 

cooperation with the ICC and transfer Bosco Ntaganda to The Hague.1340 This declaration is 

clearly in violation of the DRC’s obligations under international law, including the Rome 

Statute.  

 

2.3 PROGRESS RELATIVE TO CHILD RECRUITMENT 

With regard to child protection and the crime of recruiting and using children in armed 

conflict, the DRC has made some progress over the last few years. A fundamental step in this 

process was the adoption of the Law on the Protection of the Child in January 2009.1341 The 

law builds upon the DRC’s previously existing commitments to and obligations under 

international conventions, 1342 and it criminalises the recruitment of children under the age of 

18 years.1343  

Prior to the Child Protection Law, the DRC Constitution of 2006 had already prohibited 

the organisation of military or paramilitary formations, private militias, or the formation of a 

youth army.1344 Moreover, article 41 of the Constitution defines a child any individual under 

the age of 18 years, and sets forth that the law must punish any form of exploitation of 

children.1345 Instead, the 2006 Constitution did not uphold the provision found in article 174 

of the Transitional Constitution from 2003, namely that no person below the age of 18 years 

                                                
1339 Aids Free World, “Background paper: An Analysis of Domestic and International Laws Relating to Rape 
and Sexual Violence in the Democratic Republic of the Congo”, October 2009, p.44. 
1340 Fédération Internationale des Droits de l’Homme (FIDH), Extract from “Les Droits de l’Homme pour Tous”, 
9 December 2009, available at: http://www.fidh.org/Le-gouvernement-refuse-toutes-les-recommandations last 
accessed 21 February 2013.  
1341 Loi No. 09/001 du 10 janvier 2009 portant protection de l’enfant, published in Journal Officiel de la 
République Démocratique du Congo, Numéro spécial, 25 mai 2009. 
1342 United Nations, Annual Report of the Secretary-General on Children and armed conflict, supra 1228, 
para.39. 
1343 Loi No. 09/001 du 10 janvier 2009 portant protection de l’enfant, supra 1341, article 162. 
1344 Constitution de la République Démocratique du Congo, supra 1324, article 190.  
1345 Ibid. article 41. 
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could be recruited into the police forces or take part in war or armed hostilities.1346 In addition 

to the aforementioned instruments, a law on the organisation of the national defence and the 

armed forces was adopted in 2004, prohibiting the maintenance of a youth army or youth 

subversive group.1347  

In combination with the direct applicability of the Rome Statute by Congolese courts, these 

instruments should form a sufficient legal basis upon which to increase child protection and 

ensure accountability for the crimes of child recruitment. Nevertheless, implementation has 

proven to be a major problem, partly due to a weak institutional framework, such as judicial 

and law enforcement institutions. Children have thus continued to fall victim to different 

types of abuse, including recruitment and sexual violence. Indeed, in 2011 the number of 

documented children victims of these crimes had increased, while prosecutions have been 

non-existent since the adoption of the Child Protection Law.1348 The socio-economic 

environment in the DRC also contributes to rendering children and women particularly 

vulnerable to abuse. 

In terms of prosecutions for the crimes of recruiting and using children in armed conflict, 

only very few persons have been prosecuted in domestic courts. The first example is Jean-

Pierre Biyoyo, who was tried by the Military Garrison Tribunal of Bukavo in March 2006 and 

sentenced to five years of prison. Biyoyo was accused of insurrection, arbitrary arrest, and 

illegal detention of children as well as recruitment of children. The judgment speaks of how 

the accused forcibly recruited demobilised child soldiers and brought them together for 

retraining.1349 Despite the fact that the acts for which Biyoyo was convicted amounted to child 

recruitment,1350 the Bukavo military tribunal chose to disregard these charges, which had been 

based upon the Rome Statute, and instead convicted the defendant to five years of prison for 

arbitrary arrest and illegal detention, a crime under Congolese law.1351 Had the tribunal 

                                                
1346 Constitution de la Transition, promulguée le 4 avril 2003 par le Président de la République, article 174. 
1347 Loi No 04/023 du 12 novembre 2004 portant organisation générale de la défense et les forces armées, 
Journal officiel de la République Démocratique du Congo, 13 November 2004, article 41. 
1348 United Nations, Annual Report of the Secretary-General on Children and armed conflict, supra 1228, 
para.39. 
1349 Tribunal Militaire de Garnison de Bukavu, Affaire Biyoyo, supra 56. The following extract from the 
judgment was reported by Avocats sans frontières: “The Comd KBJ had transformed the said mission by also 
recruiting demobilised child soldiers [...] the Comd. KBJ would use trickery to take the demobilised child 
soldiers from Kadutu [...] take them and so many other demobilised child soldiers back by force and move them 
to MULU for retraining [...] demobilised child soldiers were brought together [...] and the Comd KB would 
oppose any inspection of this site by non governmental organisations for the protection of children.” See: 
Avocats Sans Frontières, “Case Study: The Application of the Rome Statute of the International Criminal Court 
by the Courts of the Democratic Republic of Congo”, supra 1327. 
1350 For a similar view, see: Coalition to Stop the Use of Child Soldiers, “Democratic Republic of the Congo: 
Priorities for children associated with armed forces and groups”, supra 1294, p. 9. 
1351 Tribunal Militaire de Garnison de Bukavu, Affaire Biyoyo, 17 March 2006, RP 096/2006 and RP 101/2006. 
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followed the approach of the military tribunals cited in section 2.2 of this chapter and directly 

applied the Rome Statute, the accused could have been convicted for the international crimes 

of recruitment and use of children in armed conflict instead of for an ordinary offence. This 

would also, most likely, have implied a much more severe sentence.1352 

Again, the credibility of the Congolese judicial system, as well as the willingness and 

ability of the government to uphold judicial decisions, must be called into question. By June 

2006 Biyoyo had already managed to escape prison;1353 and a year after, he was found to be 

an officer of the Congolese armed forces.1354 

The same result can be seen in the case against another FARDC officer, Ndayambaje 

Nyangara Kipanga. He was sentenced to life imprisonment in June 2009, but had escaped 

arrest a month earlier and was therefore convicted in absentia. The case concerned the 

abduction and rape of three young girls. The Military Court of North Kivu chose to interpret 

the acts as crimes against humanity under the Rome Statute. In 2010 he was reportedly still 

serving as a FARDC officer.1355 

In 2008, FARDC commander Alexandre Bwasolo Misaba (alias Mwami Alexandre) was 

sentenced to five years of prison for the crime of “disobeying orders” under the Congolese 

Military Code. The acts that he had committed, and for which he was deemed to have 

“disobeyed”, consisted of the recruitment and use of children between 10 and 14 years of age, 

which are prohibited by the Military Code. By 2009 he had already escaped prison and was 

reported to have started a new militia group, which also included child recruits.1356  

In the last example of a case brought against a military leader accused of child recruitment, 

the Rome Statute was finally invoked.1357 In this case against a Maï Maï leader in the Katanga 

region, Kyungu Mutanga (alias Gédéon), the accused was charged with having committed 

war crimes, including the enlistment of more than 300 children under the age of 15 years as 

well as rape. The prosecutor resorted to the Rome Statute and specifically referred to the 

young age of the recruited children.1358 In March 2009, Gédéon and 20 of his subordinates 

                                                
1352 Avocats Sans Frontières, “Case Study: The Application of the Rome Statute of the International Criminal 
Court by the Courts of the Democratic Republic of Congo”, supra 1327, p. 63. 
1353 Ibid. 
1354 Coalition to Stop the Use of Child Soldiers, Report to the Committee on the Rights of the Child in advance 
of the DRC initial report on the Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict, April 2011, p.20. 
1355 Ibid. p.21. 
1356 Ibid. 
1357 Military prosecutor at the TMG de Haut-Katanga, Affaire Gédéon, 10 July 2007, RMP No. 0468/ 
MAK/2007. 
1358 Avocats Sans Frontières, “Case Study: The Application of the Rome Statute of the International Criminal 
Court by the Courts of the Democratic Republic of Congo”, supra 1327, p. 63. 
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were convicted of crimes against humanity with long prison sentences. Nevertheless, the 

charges regarding child recruitment were dropped during the trial because the High Military 

Court of Katanga held that no connection to an armed conflict could be established.1359 This 

highlights an issue that has been previously addressed in this study, namely the definition of 

child recruitment as a war crime, implying a necessary nexus to armed conflict, when the 

reality shows that children are so often recruited in peacetime, only to be deployed in armed 

hostilities later. The sentence against Gédéon and his men has been appealed, but no appeals 

judgment has been handed down yet. In September 2011 it was reported that Gédéon had 

managed to escape prison and was resuming military activities in the Katanga region.1360 

 

2.4 JUSTIFICATIONS FOR ICC JURISDICTION OVER THE SITUATION IN THE DRC 

Eleven years after the DRC ratified the Rome Statute, four Congolese nationals have been or 

are being prosecuted for the war crimes of recruiting and using children in armed conflict and 

other international crimes before the ICC.1361 In a small selection of cases that have been 

brought before domestic military tribunals, the Rome Statute has been directly applied and 

persons have been convicted for crimes against humanity and war crimes. Four of these cases 

have concerned, although not exclusively and sometimes indirectly, the crime of child 

recruitment.  

The question as to whether these prosecutions would have taken place were the Rome 

Statute not to have been adopted seems legitimate to ask. Although an absolute answer is hard 

to give, there are several indicators that speak for a negative answer to this question. For 

instance, it is possible that the ICC has provoked a shift in the incentives for domestic actors. 

As suggested by Burke-White, “were it not for the ICC, [national leaders] would seek to keep 

national courts weak so as to avoid prosecution.”1362 Since domestic prosecutions may, 

comparatively speaking, be less threatening than a trial before the ICC, the existence of the 

latter changes the incentives of states in favour of strengthening their domestic judiciary.1363 

                                                
1359 Coalition to Stop the Use of Child Soldiers, Report to the Committee on the Rights of the Child in advance 
of the DRC initial report on the Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict, supra 1354, p.20. 
1360 United Nations, Annual Report of the Secretary-General on Children and armed conflict, 26 April 2012, 
supra 1228, para.39. 
1361 I.e. the cases against Thomas Lubanga, Katanga and Chui, and Jean Paul Bemba (who is prosecuted for 
crimes committed in the Central African Republic). 
1362 William W. Burke-White, “Complementarity in Practice: The International Criminal Court as Part of a 
System of Multi-level Global Governance in the Democratic Republic of Congo”, supra 1302. 
1363 Ibid. 
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The DRC has made it a political priority to prove that it is capable of holding its 

international crimes cases domestically, but thus far that will has not quite been reflected in 

the actual case law. Indeed, although a number of perpetrators for crimes against children and 

other atrocity crimes have been identified, they still have not been arrested and prosecuted. 

Where prosecutions have been held, there has not been a serious implementation of the Rome 

Statute in the domestic courts, and the reasoning used by the courts in their judgments is 

extremely incoherent. Lastly, where sentences have been pronounced it is more a rule than an 

exception to see the convicted persons escape prison and be reintegrated into public functions 

without further ado. In terms of security and trust in public officials and institutions, it is 

obvious that this practice is absolutely counterproductive.  

Nevertheless, there has undeniably been progress in the DRC approach towards child 

recruitment and other international crimes. That which was previously prohibited only by 

international treaties has now been criminalised under national law and has, at times, led to 

prosecutions. There is a widespread belief that the recruitment of children can lead to criminal 

sanctions, and the number of children recruited has continued to drop, although not 

consistently in all regions of the country. Progress may have been slower than the initial 

expectations on the ICC had made many hope for, but something is slowly changing in the 

perception of child recruitment and in the way in which this problem is addressed. Hand in 

hand with criminalisation and prosecutions goes the increased attention given to the need for 

reparations to victims: a fundamental part in the rehabilitation of single individuals and the 

reconciliation of communities. 

The DRC has taken a few small steps in the right direction, by increasing the attention that 

is given to international crimes. Nevertheless, the effort is far from sufficient to meet the 

needs of a war-torn society and its traumatised civilian population. The need for international 

assistance and expertise in order to enable the legal and judicial spheres to adequately respond 

to the situation is urgent, and an eventual declaration of the inadmissibility of the Congolese 

situation before the ICC seems remote. Instead, more pressure is needed to ensure that the 

government of the DRC does everything it can to cooperate with the Court.  

White-Burke has argued that the DRC is perhaps the best example of how the ICC can act 

in a proactive manner to impact domestic action against international crimes.1364 With the 

many reforms and legislative changes that have been enacted since the country referred its 

situation to the Court, the government has tried to convince the international community of its 

                                                
1364 William W. Burke-White, ”Proactive Complementarity: The International Criminal Court and National 
Courts in the Rome System of International Justice”, supra 1196, p.105-107. 
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capacity to try international crimes at home. While the efforts continue to be insufficient, it is 

true that the ICC action in the DRC seems to have boosted the determination of this last to try 

persons accused of atrocious crimes in the country, and the possibility to directly apply the 

Rome Statute in domestic courts has led to the empowerment of domestic courts to crack 

down on such crimes.  

 

CONCLUSION 

This chapter offered insight into the legislative and judicial progress relative to 

international crimes in two different states, situated on two different continents. Despite their 

many historical and cultural differences, Colombia and the DRC also share common features. 

Sadly, some of those features come from tragic events related to the long periods of armed 

conflict and violence that both countries have experienced and continue to experience. One of 

the problems is rooted in the fact that the armed forces or, in the case of Colombia, pro-

government paramilitary forces, have committed the same atrocious crimes as the non-state 

armed opposition groups. Moreover, the two countries share the experiences of an extensive 

recruitment and use of children in their armed conflicts. Depriving thousands of children of a 

childhood causes extensive damage and profound scarring to a society and fosters violence 

among the new generations that will eventually take over public positions. Despite important 

legal developments, the efforts to implement such measures in practice continue to be 

insufficient, and high levels of impunity still prevail. Thus, crimes against children continue 

to represent one of the key issues of concern in both countries.  

However, there are several positive signs that both Colombia and the DRC are moving in 

the right direction and have become more determined to confront international crimes. As 

illustrated in this chapter, both states have adopted measures with which to respond to the 

situation of impunity for international crimes and to enable and facilitate prosecutions. 

Importantly, most of these measures have been adopted since the ratification by the two 

countries of the Rome Statute, and particularly after the initiation of an ICC (pre-) 

investigation,1365 leaving unanswered the question as to whether the same progress would 

have been seen without the involvement of the ICC.1366  

                                                
1365 Pre-investigation in the situation of Colombia and investigation into the situation of the DRC. 
1366 It has been argued by Burke-White in the case of the DRC that without ICC intervention there would not 
even have been a basis for such prosecutions in the domestic law of the country. See: William W. Burke-White, 
”Proactive Complementarity: The International Criminal Court and National Courts in the Rome System of 
International Justice”, supra 1196, p.105-107. 
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Disapproval by the ICC of Colombia’s initial Justice and Peace Law led to its subsequent 

amendment, and the fact that the ICC Prosecutor, since the end of the moratorium on war 

crimes in November 2009, has the power to decide that such crimes committed in Colombia 

are admissible to the Court may have contributed to the country’s increase in the number of 

prosecutions under the Justice and Peace Law.  

At the same time, the fact that the situation of the DRC is in the hands of the ICC has 

clearly had an effect on domestic prosecutions and convictions for crimes under the Rome 

Statute. Nevertheless, the enforcement of such convictions remains extremely poor, and the 

DRC instead seems more concerned with insisting with the Court that it is competent to 

handle its own situation domestically. The fact that the Rome Statute is applied poorly or not 

at all by domestic courts, or that every single person who has been convicted for crimes of 

child recruitment has escaped before serving the prison term seems to be of less concern to 

the DRC government. 

Both Colombia and the DRC have, at least partially, changed their approach toward the 

acts of recruiting and using children in armed conflict. Laws have been enacted that 

criminalise child recruitment and some prosecutions have led to the conviction of individuals 

guilty of recruiting and using children in armed conflict. In one occasion, a Colombian court 

ordered reparations to over a hundred young persons who were recruited as children. In this 

sense, international criminal justice can be said to have played a positive role in the efforts of 

these two states to end child recruitment. Nevertheless, the impact that this has had is still 

limited with respect to the substantial amount of reported cases, and although sufficient steps 

may have been taken in theory, implementation of the new legal frameworks has been far too 

lax. Initial efforts to cooperate with the Court seem to have diminished over time, and new 

means to remind states of their obligations to investigate and prosecute international crimes 

should arguably be sought out. While ICL has certainly given some teeth to human rights law, 

the momentum gained by the creation of the ICC must not be squandered. The trial against 

Bosco Ntganda, a continued investigation by the ICC Prosecutor in the DRC, or an eventual 

decision to initiate a full-fledged investigation into the situation of Colombia, could represent 

the new input that these states would need in order to be stimulated into taking the next step 

toward full compliance with their international obligations to end impunity for international 

crimes. 
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GENERAL CONCLUSION 

 

The general purpose of this study was to enquire into the legal developments aimed at ending 

the involvement of children in armed conflict through criminal accountability, by using an 

interdisciplinary perspective combining human rights law, international humanitarian law and 

international criminal law. The study was structured around two main axes. The first was to 

address the legal developments, the aim of which is to end the recruitment and use of children 

in armed conflict, that have resulted in the definition of these acts as crimes under 

international law. The second was to analyse the impact of this international standard-setting 

on the international and domestic legal practice, by examining, first, the growing international 

case law relative to the crimes of recruiting and using children in armed conflict and, second, 

the increasing tendency to criminalise these acts in the national legal orders, exemplified in 

particular by Colombia and the Democratic Republic of Congo. 

 

Part I of this study established the international legal framework relative to children and 

armed conflict (Chapter 1). It discussed the legal obligations incumbent upon states with 

regard to the recruitment and use of children in armed conflict and it demonstrated how 

several branches of international law have developed contemporaneously, although not 

jointly, to create a legal framework intended to protect the child from the negative impact of 

warfare. Thus it was seen that international labour law, with the ILO as its primary actor, has 

adopted a series of conventions with the purpose of protecting children from hazardous work, 

including the recruitment and use of children in armed conflict. International humanitarian 

law, with the four Geneva Conventions and their two Additional Protocols, became the first 

so-called “special regime” of international law explicitly designed to prohibit some forms of 

child recruitment and use of children in armed hostilities. Significantly, AP II extended this 

prohibition to armed conflicts of a non-international nature, establishing rules that are today 

considered to be binding upon non-state actors as well. In the wake of these developments in 

IHL, and following the general trend of the late 20th century to develop a stronger human 

rights system, international human rights law evolved with the inclusion of article 38 on 

children and armed conflict in the CRC. In the 1990s, the interest for this issue increased 

immensely and led to the designation of a Special Representative of the UN Secretary-

General for Children and Armed Conflict, as well as its inclusion on the permanent agenda of 
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the UN Security Council, which has created a special working group on children and armed 

conflict and adopted several resolutions condemning this practice. 

With regard to state responsibility, the thesis discusses how states are legally bound to 

prohibit the recruitment of children under 15 into their respective armed forces. This is 

required not only by the CRC and by instruments of IHL, but also by customary international 

law. 150 states party to the OPAC are, moreover, under the obligation to prohibit the 

compulsory recruitment of children under 18 into the armed forces of a state, and to 

criminalise the compulsory and voluntary recruitment of children under 18 into armed groups, 

as well as their use for participation in armed hostilities. They must, moreover, make the 

legislative changes to increase the minimum age for voluntary recruitment into their armed 

forces, and ensure that no child under 18 takes a direct part in hostilities. States that are not 

party to the OPAC should, nevertheless, develop control mechanisms to ensure that, in 

recruiting among children between 15 and 18 years of age, priority is given to the oldest. 

States that are bound by the Rome Statute ought to make the necessary changes in their 

domestic criminal legislation in order to make it compatible with the Rome Statute and enable 

the prosecution of persons who have allegedly committed the international crimes of 

recruiting children under 15 or using them for active participation in armed hostilities.  

The moment that different branches of international law have developed over the same 

period of time, but have not necessary done so in a joint undertaking, the risk that 

contradictions between the relevant treaties and/or treaty provisions arise becomes a real 

concern. The second part of Chapter 1 attempted to assess the entity of this risk and illustrated 

how the situation relative to children and armed conflict can be described as more of an 

incongruence among certain provisions than an actual conflict among treaties. Moreover, it 

was demonstrated that this apparent lack of compatibility is easily resolved by applying the 

principle of harmonisation. Indeed, by ensuring compliance with the highest standard of child 

protection to which a state has adhered, no risk of a breach of any legal obligation incumbent 

on the said state exists. 

Chapter 2 discussed the definition of the child under international law. It sought to 

demonstrate that the notion of ‘child’ has been defined by various sources of law, mostly 

using reference to age as the defining parameter, and argued in favour of such an age-based 

definition. The principal interest of such a definition of the child resides in the possibility of 

securing a common level of minimum protection of the child under the law. Despite the 

obvious difficulties in determining a general concept of childhood, it was argued that law 

must simplify the reality it seeks to apprehend in order to serve its purpose. The former 
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statement in no way denies the diversity of cultural views on the notion of childhood or the 

differences that can manifest so abundantly among individuals of the same age, in terms of 

physical and psychological levels of maturity and capacity. The sole value of this definition is 

functional, in that it ensures, from a legal perspective, that all persons under a certain age are 

entitled to the same rights and the same level of protection. 

The importance of establishing an age limit for childhood is thus twofold, for it aims at 

preventing violations of the rights of the child, on the one hand, and at ensuring that all 

children are entitled to special treatment in the event that a violation indeed occurrs, on the 

other. This special treatment includes special considerations for children in detention, children 

in conflict with justice, and children involved in armed groups or forces. 

The legal, economic and social state of dependence in which children usually find 

themselves makes it difficult for them to exercise their rights. Consequently, it is necessary 

for the state to take certain specific measures to avoid the denial or the abuse of children’s 

rights to the greatest extent possible. The focus of this thesis was on a particular form of 

abuse of children, namely their recruitment and use in contexts of armed conflict. Such an 

abuse can amount to a breach on the part of the state of its international obligations under 

human rights law and IHL, as well as to a breach on the part of an individual of IHL and ICL, 

which leads to individual criminal responsibility.  

A growing tendency pervades the international community to set the legal age of majority 

at 18, therefore identifying all individuals below that age as children. Chapter 2 sought to 

demonstrate that this definition has already developed into a regional custom in some parts of 

the world, and to identify the eventual signs of an emerging general rule of customary law. 

The chapter also showed that this tendency is particularly strong in the context of children and 

armed conflict. Lastly, by arguing for an age-based legal definition of the child, which entitles 

all individuals under the age of 18 to special protection, Chapter 2 laid the foundation upon 

which further claims in the study are based, such as those regarding the potential status of 

children as combatants. 

Chapter 3 was dedicated to a discussion on children and international justice. It argued 

that, for international justice to be meaningful, all actors must be represented and play an 

active role in the justice process. In a number of armed conflicts today, children are 

systematically exposed to violence and often bear the brunt of the crimes committed. 

Moreover, as the very title of this study indicates, children are frequently drawn directly into 

this violence and are forced, in various ways, to contribute to it. To achieve justice in the 

wake of such conflicts, special considerations must be made regarding the role that children 
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have fulfilled and can continue to fulfil in judicial proceedings. In accordance with a child 

rights-based approach, children should be allowed to participate constructively in judicial 

proceedings and be recognised as victims, witnesses, and sometimes as offenders (with 

appropriate forms of responsibility aimed at the rehabilitation of the child). Their degree of 

participation should depend and be based on their individual level of maturity and 

understanding, but denying them a role in the construction of justice runs the risk of being 

detrimental in the long-term, not only to them but to society as whole.  

Chapter 3 continued by discussing the benefits of addressing crimes against children 

through international criminal justice procedures. As amnesty is accepted less and less as an 

option under international law, the resolve to ensure that there is accountability for atrocious 

crimes has grown in strength. While criminal prosecutions are far from sufficient to come to 

terms with past atrocities, they do represent an indisputable element of justice within the 

current international legal discourse. The chapter proceeds to examine how international 

justice mechanisms can work for the protection of the child, and provides examples of child-

friendly mechanisms that have been used in the TRC and Special Court of Sierra Leone. It 

also examines the way in which children can be actively involved in the justice process; 

arguing that such mechanisms should be granted the importance they are due by the ICC as 

well.  

Furthermore, caution was expressed vis-à-vis procedures that fail to take into account the 

special vulnerability of child victims, which run the risk of provoking a “double 

victimisation”. With specific regard to children involved in armed conflict, justice 

mechanisms should be sensitive to the different ways in which children participate in war 

contexts and take into account the ways in which children that have been associated with 

armed forces or groups are seen, by the actors involved in the armed conflict and by the 

civilian population alike. 

On this last note, the second part of Chapter 3 addressed the issue of how children involved 

in armed conflict are perceived and, consequently, treated. It discussed the commonly used 

term ‘child soldier’ and the risks that come with an extensive use of this term. The discussion 

on the term ‘child soldier’ represents one of the focal points of this study.  

In this discussion, it was argued that the primary factor determining a child’s destiny 

during and after an armed conflict is inextricably linked to how the child is defined. Indeed, 

the status of children who are recruited into armed groups or forces not only depends on the 

general definition that they are given, but also on the specific definition that is assigned to 

them as members of these groups. The distinction that is made between a child who is a 
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combatant or a soldier and a child who is a slave or a victim of abuse or crime thus becomes 

decisive for the treatment of the child, both during and after the conflict, and strongly 

influences his/her chances to reintegrate into a community. Inevitably, a child who, in the 

eyes of an enemy force or of a war torn society, is perceived as a soldier is considered more of 

a threat or danger than someone who is considered a victim of crime. A concrete example of 

this seemingly theoretical debate may be offered by the civil war in Sierra Leone, in which 

tens of thousands of children played active roles in the atrocities carried out against the 

civilian population. In the aftermath of the conflict, a majority of the population of Sierra 

Leone wished to see these children held criminally accountable for their acts; the fact that 

these children had often been forcibly recruited, or forced, drugged, or manipulated into 

committing atrocities, was overlooked. 

Furthermore, it was argued in chapter 3 that, from an IHL point of view, the term ‘child 

soldier’ does not bring any positive value to the protection of the child. The term is 

contradictory and could possibly endanger the child by creating a legal loophole for which 

he/she is effectively transformed into a legitimate military target. During direct participation 

in armed hostilities even a child loses his/her status as a civilian and may, during that precise 

time, be targeted. As soon as that direct participation comes to an end, however, the child 

once again is a civilian. Categorising children who are recruited in armed conflict as ‘child 

soldiers’, and considering that they, because of their recruitment, by default participate 

directly in hostilities no matter which tasks they perform, amounts in practice to removing 

their status as civilian children victims of crime, and thereby depriving them of the protection 

that this status affords. It also places them at risk of being legitimately targeted at any time by 

the enemy forces. 

Lastly, labelling children involved in armed conflict as ‘child soldiers’ could engender the 

erroneous assumption that these children have made an informed choice to participate in the 

war. This gives a twisted picture of the reality of the situation, in which adults effectively 

exploit children as ‘child soldiers’ for their own use and benefit.  

For these reasons, it was argued that the term ‘child soldier’ should be used sparingly, if at 

all, at least in the legal sphere. The term reflects what seems to be an intrinsic contradiction 

between the attributes of innocence and vulnerability associated with the child and the danger 

and threat that are attributed to an enemy soldier. Resorting to other ways to define the 

involvement of children in armed conflict may prove to be more conducive to their protection 

and to justice as a whole. For instance, it was suggested that the more neutral expression 

‘children associated with armed forces or armed groups’, employed in the Paris Principles on 
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Children and Armed Conflict, despite its lesser attractiveness as a catchword, better reflects 

the multi-faceted reality of children involved in armed conflict without compromising their 

legal protection as children.  

 

Part II of the study was primarily dedicated to one of the more recent fields, or special 

regimes, of international law: international criminal law. The objectives of ICL are to fight 

impunity for the most serious crimes of concern to the international community, as well as to 

prevent more international crimes from being committed. To punish war criminals and 

encourage states to carry out domestic prosecutions against those responsible for having 

committed atrocious crimes arguably promotes better justice and peace more likely to last. 

Underpinning this reasoning is the central notion that peace cannot be reached without justice, 

and that criminal proceedings represent the most effective way to establish justice. It was 

explained in Chapter 3 that, in the view of this author, criminal proceedings alone could not 

achieve a fully satisfactory situation of justice. Nevertheless, ICL has arguably become 

something more than just criminal proceedings, and has, during its evolution, incrementally 

developed a greater consideration for witnesses and victims, rather than following the 

traditional accused-centred pattern that criminal law has generally taken at the domestic level.  

As a result, a case lodged before the ICC, from this moment forth, not only entails the trial of 

a war criminal, but also the active participation of victims in the proceedings and the 

possibility that reparations will be granted. 

Human rights violations are frequent, in particular against the most vulnerable individuals 

of our society, and the existing enforcement mechanisms for human rights are generally weak. 

Although state responsibility for human rights violations continues to be a fundamental part 

of international law, enacting individual criminal sanctions for violations of ILHR and IHL 

offers concrete hope that compliance with rules can be improved and, thereby, the number of 

victims of such violations reduced. One specific enquiry of this doctoral thesis lay in 

assessing whether, in the case of the recruitment and use of children in armed conflict, the fact 

that such acts have developed from violations of the laws of war, to human rights violations 

and international crimes has had noticeable and concrete consequences in legal practice and 

whether international criminal justice represents the best option to tackle the involvement of 

children in war. 

Chapter 4 introduced the general framework of ICL. It described the non-linear evolution 

of this field of law and several of the existing difficulties with regard to its enforcement. This 

chapter then went on to explain how the crimes of recruiting and using children in armed 
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conflict were developed and codified in the Rome Statute of the ICC and in the Statute of the 

SCSL.  

The inclusion of the crimes of recruiting or using children in armed conflict as war crimes 

under the Rome Statute has had important consequences on how this phenomenon is 

perceived both internationally and locally, in places where children are frequently victims of 

this specific crime. General perception has changed, and what international organisations and 

NGOs have struggled to achieve for years has now become a reality: in the Rome Statute for 

the ICC, child recruitment is explicitly codified and listed as one of the most serious 

international crimes that can possibly be committed. From this moment, the issue has taken 

on a new and more legal dimension, and the growing case law has brought to light some of 

the complexities that the phenomenon presents from a legal perspective.  

Although the acts of recruiting and using children in armed conflict have been defined war 

crimes under ICL, Chapter 4 also discussed the weaknesses of this definition. The chapter in 

fact raises the question as to whether the acts of recruiting and using children in armed 

conflict could amount to crimes against humanity and whether this possibility has been 

granted enough attention. The acts of forcibly recruiting children and using them in hostilities 

can indeed amount to slavery or slave-like practices – a well-established crime under 

customary international law. Leaving peace-time recruitment of children de facto uncovered 

by defining it as a war crime, which by definition requires a nexus to an armed conflict, 

creates the condition wherein thousands of children are left without adequate protection from 

such abuse. As argued in this thesis, several possibilities exist to solve this problem. One is, 

as mentioned above, to treat this crime as a crime against humanity. Another fundamental 

element to guarantee the protection of children is to make a clear separation between the act 

of recruiting children and the act of using children in armed conflict, effectively ensuring that 

each is a crime unto itself. In this way, although there may be situations in which the 

recruitment phase of the child is not covered by ICL (because such recruitment has been 

carried out in time of peace), his/her use in armed hostilities could amount to a separate war 

crime.  

Chapter 5 of this study, however, illustrated that this distinction between the act of 

recruiting and the act of using children in armed conflict has not always been properly 

recognised. Indeed, initial debates on such crimes, such as that which took place over the 

Preliminary Motion in Sam Hinga Norman before the SCSL1367, made it clear that some 

                                                
1367 SCSL Appeals Chamber, Decision on preliminary motion based on lack of jurisdiction (child recruitment), 
supra 729. 
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practitioners viewed the two acts of recruiting and using children in armed conflict as 

cumulative acts, one representing the mens rea and the other the actus reus of the crime, so 

that only the presence and combination of both elements could amount to a crime. In a later 

case of the SCSL,1368 the accused was acquitted on appeal because the Trial Chamber had 

failed to consider the “recruitment-phase” and the “use-phase” as two different charges. 

Indeed, the Trial Chamber, upon finding the first component (the recruitment) to have been 

proven by the evidence, held that the latter (use) was superfluous and therefore decided not to 

address it. According to the Appeals Chamber, the evidence was instead insufficient to prove 

the first component, and since no examination had been conducted with regard to the second, 

no basis at all persisted upon which to establish the defendant’s responsibility for the crimes 

committed. 

However, in the landmark Lubanga case, the ICC Trial Chamber adopted the opposite 

view and emphasised the distinction that must be made among the three criminal acts of 

enlisting, conscripting, and using children. By so doing, the Trial Chamber defined these three 

acts as three separate and distinct offences,1369 thus hopefully putting an end to previous 

debates as to their necessary cumulative or – in some cases – mutually exclusive character. To 

make a distinction among the three offences of enlisting, conscripting, and using children for 

active participation in hostilities, and in particular between the first two and the last, signifies 

that the fact that the child has been the victim of a war crime is not dependent upon his/her 

treatment after recruitment; the fact that the child has been used for active participation in 

hostilities, for sexual services, or has just merely stayed with the group without playing any 

role in particular, does not affect the existence and the gravity of the first offence, that of 

recruitment. As the ICC Trial Chamber rightly observed, although children may be recruited 

mainly for use in hostilities, nowhere does the Rome Statute define such use as a requirement. 

In addition, Chapter 5 discussed a series of legal issues that have arisen throughout the 

recent and emerging case law relative to children and armed conflict. It addressed each issue – 

be it direct or indirect – one at a time, clarifying several important legal definitions that 

previously could only be supported on a theoretical basis. With an emerging international case 

law that effectively endorses many of the positions adopted in Part I of this thesis, these 

positions are now supported in practice and can therefore be seen to stand on a more solid 

ground. In this sense, the international legal practice has been positively influenced by the 
                                                
1368 Special Court for Sierra Leone, The Prosecutor v Fofana and Kondewa (Case No. SCSL-04-14-T and SCSL-
04-14-A). 
1369 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, Judgment of 14 
March 2012, para. 609. 
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international standard-setting aimed at increasing the protection of children from the effects of 

armed conflict, and the ICC and the SCSL have handed down landmark judgments that have 

served to clarify fundamental issues with regard to children and armed conflict.  

Among these legal issues, particular importance was attributed to the interpretation of the 

terms ‘enlistment’ and ‘conscription’. This thesis showed that it is well established under 

international law that both voluntary and coercive/forcible forms of child recruitment are 

prohibited and criminalised. At the same time, Chapter 5 adopted a stance that differs slightly 

from the positions expressed in the recent case law of the ICC and the SCSL. Indeed, while 

the Trial Chamber in the Lubanga Judgment and the Trial Chamber in the Taylor Judgment 

both chose to simplify this issue by maintaining that enlistment corresponds to voluntary 

recruitment and conscription to forced or compulsory recruitment, a more nuanced approach 

was argued for. An examination was made of the meaning of the terms ‘enlistment’ and 

‘conscription’, as well as of the way in which these two terms were used in international law 

prior to Lubanga. The analysis provided an answer that differs from the positions of the two 

Trial Chambers, insofar as the term ‘enlistment’ was shown to have been used to include a 

variety of forms of recruitment involving elements of force. A clear illustration of this 

argument exists in the terminology used by the ICC itself, such as when the Court refers to 

the ‘forced enlistment’ of children by members of the Lord’s Resistance Army. Similar 

examples were also found in the case law of the SCSL. 

Conversely, this thesis approved of the recent jurisprudential developments within which 

the ICC admitted that the so-called “voluntary” form of recruitment does not reflect a 

situation of free choice, but is rather the consequence of unfortunate circumstances that press 

a child into joining an armed group. 

Due to the many cases concerning the crimes of recruiting and using children in armed 

conflict that have been brought before the SCSL and the ICC, children have ended up under 

the spotlight of the international justice discourse. However, the existing legal discourse, 

devoid of any special consideration for children, is not adapted to situations in which children 

are the new protagonists, and therefore risks placing the child in a vulnerable situation. 

Indeed, ICL is a field of law that was not at all developed with any special consideration for 

children, and the case law that has developed before the SCSL and the ICC shows that certain 

interpretations of legal concepts, when made without the adequate consideration for children, 

can produce negative outcomes in their regard. By analysing the interpretation made by the 

SCSL and the ICC of certain specific legal issues that affect children, Chapter 5 highlighted 

how such interpretations could either harm or benefit the child. 
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Lastly, the chapter emphasised how certain issues have been overlooked by the two 

international judicial forums that have jurisdiction over the crimes of recruiting and using 

children in armed conflict, namely the ICC and the SCSL, including the consideration of 

these acts as crimes against humanity or the difficult interpretation of the term ‘child soldier’. 

Chapter 6, the last chapter of this thesis, described some of the legislative and judicial 

progress that has been made with regard to the protection of children from armed conflict at 

the domestic level. Two countries, Colombia and the DRC, which are both of interest to the 

ICC Prosecutor, were chosen for a brief case study. Although very different, both countries 

share the experiences and problems related to a protracted armed conflict and the extensive 

recruitment and use of children in hostilities.  

For decades, Colombia has suffered from a non-international conflict and has not been able 

to come to terms with the principal armed groups on its territory, namely the FARC and ELN. 

The efforts that have been made have mainly been directed to promote the demobilisation or 

rehabilitation of the members of the paramilitary forces, but these have enjoyed only limited 

success, and questions may still be raised with regard to the justice process in the country.  

It is of no small matter, however, that Colombia initiated its own efforts to tackle the 

recruitment and use of children prior to becoming a party to the Rome Statute. Indeed, child 

recruitment was first criminalised in 1997 in Colombia and became part of the new criminal 

code in 2000; nevertheless, the number of persons prosecuted remains low. With the 

controversial Justice and Peace Law of 2006, Colombia allowed for a considerable reduction 

of the established punishment for former paramilitaries who demobilised. This manoeuvre 

was initially criticised by the ICC; however, subsequent to this criticism, the law was 

amended to reduce provisions that essentially created amnesty-like conditions; the revision of 

the law ensured the introduction of certain requirements such as the full confession of crimes 

committed, the absence of further commission of illegal acts, and the payment of reparations 

to victims. Unfortunately, the recruitment of children is not always confessed and many 

children are thus excluded from the possibility of receiving reparations. Moreover, in several 

cases, the benefits of the Peace and Justice Law have been granted despite obvious violations 

of the requirements laid out in the law. The consequent effect has been the lessened credibility 

of this procedure, and has caused doubts as to whether it is truly the best path to ensure the 

promotion of justice in the country. 

For the moment, the ICC has deemed that Colombia is handling international crimes in a 

sufficient manner, but the country continues to be held under pre-investigation by the ICC 

Prosecutor. Child recruitment continues to occurr, but at an apparently lower pace than 
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before, with roughly 300 cases documented in 2011. Of about 1,500 documented cases of 

child recruitment under the Justice and Peace Law, there have been less than 50 convictions to 

this day. The number of convictions is admittedly low, and the problem continues to be 

serious, but something is being done and it is doubtful whether an ICC investigation would 

contribute much to increasing this number. 

In the DRC, recruitment and use of children in armed conflicts are widespread, as a large 

number of armed groups as well as the state military forces have turned to child recruitment to 

strengthen their ranks. Today the problem is predominant in the Eastern territories of the 

country, close to the borders with Uganda and Rwanda, which have been involved off and on 

in the conflict. The efforts of the government to put an end to the atrocities committed by 

armed groups are constantly undermined by the equally serious violations carried out by the 

state’s own military forces. However, since the ICC began its investigation in the DRC, the 

country has taken unprecedented measures to enable domestic prosecutions for international 

crimes. Specific attention has also been given to crimes against children, as may be 

exemplified by the adoption of the Children’s Act in 2009. One of the most important legal 

developments has been to ratify the Rome Statute, making it directly applicable in domestic 

courts. However, except in a very limited number of cases, these changes and developments 

have not resulted in any major improvement in practice. The number of trials against 

individuals responsible for child recruitment is almost negligible, and every person thus far 

convicted has somehow managed to escape prison. Indeed, tens of thousands of children have 

been drawn into the armed conflict in the DRC. Despite the publicly known names of several 

individuals responsible for these crimes, only three persons have been convicted to date, all of 

whom have escaped prison. Children continue to be recruited, and in 2012 there was a 

documented increase in the number of children abducted by armed groups. Despite the fact 

that the knowledge that child recruitment constitutes a crime is now widespread, recruiters 

live and persist in their criminal activities knowing with near certainty that they will enjoy de 

facto impunity, and therefore no-one really fears prosecution. Clearly, the DRC will have to 

take radical measures to convince the ICC Prosecutor of its ability, and willingness, to 

prosecute international crimes on its territory. 

One positive event that has occurred in recent years, which seems to have produced at least 

a temporary deterrent effect on the practice of child recruitment, was the ICC’s arrest of 

Thomas Lubanga. When the DRC initially cooperated with the ICC and handed over Lubanga 

to The Hague, the news that an international criminal trial was actually possible and that a 

person could be held accountable for the crimes of recruiting and using children in armed 
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conflict spread quickly and contributed to the release of hundreds of children to humanitarian 

groups. Despite the many flaws and errors that the ICC may be accused of with regard to the 

Lubanga case, the fact is that this trial contributed to spreading a global message to armed 

groups and forces: recruiting children is a crime and anyone who commits this crime runs the 

risk of being held accountable for it. The importance of this message lies not only in the 

rather remote risk of being held accountable, but also, and perhaps even more so, in 

contributing to a new perception for which these acts are now seen as what they are: serious 

crimes the impunity of which cannot be accepted by the international community. In this 

sense, international criminal justice can add a layer to the already well established “naming 

and shaming” techniques used by the United Nations. 

When the DRC stopped cooperating with the ICC and, instead, for “the sake of peace”, 

appointed another person indicted by the Court, Bosco Ntaganda, to a high position of 

command within its armed forces, a very different effect was verified; not only did the 

decision fail to contribute in any way to establishing peace in the DRC, but in 2012 Ntaganda 

mutinied along with several hundred DRC army soldiers to create a new rebel group – and 

began once more to abduct and recruit children, sexually abuse women, and harass the 

civilian population in countless ways. 

The adoption of the Rome Statute and the creation of the ICC have inevitably influenced 

the way states look upon child recruitment. Chapter 6 concluded this thesis with the examples 

of Colombia and the DRC in order to illustrate the well present albeit imperfect impact that 

the international criminal justice system is having on domestic legal orders, which have seen a 

progressive tendency to hold individuals accountable for international crimes. The pressure 

from being under (pre-) investigation by the ICC has arguably pushed these states to enact 

laws that criminalise child recruitment and enable the prosecution of such crimes. This has led 

to the conviction of at least some individuals who were guilty of child recruitment. In this 

sense, international criminal justice can be said to have played a positive role in the legal 

practice of these two states. Nevertheless, the measures undertaken to respond to the situation 

have proven to be insufficient to radically change the situation on the ground for children in 

armed conflict. Impunity continues to be high, and even where there are convictions it is still 

too easy to get away with light or no punishment.  

 

The consequences that the crimes of recruiting and using children in armed conflict can have 

on the societies in which they take place can be devastating. When large segments of the 

younger generations grow up learning nothing but war and violence, it is difficult if not 
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impossible to envisage a future characterised by justice and peace. This explains why the 

United Nations considers the involvement of children in armed conflict to be a threat to peace 

and security.1370 It also explains and reinforces the position for which an international 

criminal court should have jurisdiction over such crimes. Nevertheless, beyond the underlying 

rationale for these actions, a central issue still remains to be settled, namely whether 

criminalising the recruitment and use of children in armed conflict and holding international 

trials can actually increase the chances of bringing this practice to an end.  

Far too many children are still suffering the violence and abuse related to their 

involvement in armed conflicts in the world. While reliable data and statistics on the 

phenomenon are very difficult to collect, due to the inaccessibility of many conflict areas in 

which children are involved, it is clear that, just as children are sometimes released in 

connection to a peace agreement, they are easily and frequently recruited again when conflict 

breaks out somewhere else. Seeking to negotiate agreements with armed forces and groups to 

stop recruiting and using children in their ranks is a fundamental part of the work to protect 

children from armed conflict. This work can be made a little bit easier by adding an element 

of coercion that previously was lacking entirely; this coercive element today exists in the 

form of international criminal law and the increased criminalisation of child recruitment in 

national laws. Whether this is to be effective, however, depends on the will of states to 

cooperate, both with each other and with the international institutions dedicated to peace and 

justice.  

If criminal prosecutions can deter warlords and certain armed forces from recruiting and 

using children in their ranks and accordingly reduce the number of children involved in armed 

conflict, ICL might very well represent a key factor in international efforts to ensure child 

protection and, on a greater scale, promote peace and justice. If international prosecutions and 

international treaties requiring the criminalisation of child recruitment in national legal 

systems actually influence the way in which states handle this type of human rights violations 

and crimes, then ICL might play a fundamental role in creating a more just world. 

Thomas Lubanga, a warlord from the DRC, is the first person to have been convicted by 

the ICC. Of a total of sixteen cases that have been brought before the ICC, four cases involve 

the crimes of recruiting and using children in armed conflict. Eight of the twenty-six 

individuals that have been indicted are concerned by these crimes; three have been arrested 

and brought to trial. Moreover, as many as 129 victims participated in the Lubanga trial in 

                                                
1370 Since the end of the 1990s, the UN Security Council has treated this issue as a threat to international peace 
and security and has set up a permanent working group specifically assigned to the problem. 
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The Hague, and many of them will receive reparations. When formulating its decision on 

reparations, the ICC has stated that it will take into account the age of the victims and their 

potential need for special rehabilitation and reintegration support.1371 

In turn, the SCSL indicted 13 individuals for crimes committed during the civil war in 

Sierra Leone. All 13 were indicted for the crimes of recruiting and/or using children in armed 

conflict (among other crimes), and seven of these individuals were convicted for these 

crimes.1372  

Although these numbers are not high compared to the tens or hundreds of thousands of 

children that have been the victims of these crimes in different countries and armed conflicts 

in the world, they stand in stark contrast with the many failed peace negotiations or 

agreements in which one of the promises of armed groups and forces has so often been that 

they will stop the recruitment of children and release the children that are already within their 

ranks. With the support of a legal framework based upon international criminal law, 

international and state negotiators may have more leverage. Although many of those who 

recruit and use children in armed conflict still benefit from impunity, it seems reasonable to 

believe that ICL has opened for an additional and more effective way to thwart child 

recruitment. The activity of both the SCSL and the ICC has indisputably contributed to a 

change in the perception of child recruitment. This practice is today seen as a crime, and the 

general impression among many armed groups is that not only is it a criminal offense to have 

children in the ranks, it is indeed punishable.  

The main challenge that the potential deterrence effect of international criminal justice 

faces might well be the high expectations that are placed upon it. Deterrence is certainly one 

of the greatest goals of the ICC, and although no system of justice can put a complete halt to 

criminal activity, the Court might be in the best position to effectively create a strong level of 

deterrence with regard to the recruitment and use of children in armed conflict. 

                                                
1371 International Criminal Court, Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision 
establishing the principles and procedures to be applied to reparations”, 7 August 2012.  
1372 In the CDF case, Sam Hinga Norman died before the trial was concluded, Fofana was acquitted from the 
relevant crime and Kondewa was convicted by the Trial Chamber, but later acquitted by the Appeals Chamber. 
In the RUF case, Sam Bockarie and Foday Sankoh died before their trials could begin. Of the three remaining 
accused, Gbao was acquitted from the relevant crimes while Sesay and Kallon were convicted, as were Brima, 
Kamara and Kanu in the AFRC case, while Johnny Paul Koroma of the same group is still believed to be at 
large. Charles Taylor has been convicted in the trial phase and is awaiting appeal.  
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