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Abstract

In 1998, the Rome Statute (Statute) of the Intewnat Criminal Court (ICC) was adopted with the aim
of putting an end to impunity for the perpetratafsthe most serious crimes of concern to the
international community as a whole. This thesigessss conflicts of norms in situations where the IC
exercises jurisdiction without the consent of that&where the crimes have been committed and from
where the accused is a national. According to Ati@ (b) of the Statute, if the Security Coun&8()
refers a situation under Chapter VII of the UN Ghigrthe ICC is entitled to exercise jurisdictioreo

the territory and nationals of a State neitheryptotthe Statute nor consenting to its jurisdicti®his
thesis uses the concept-conception distinctioretoahstrate that there are different conceptiorthef
concept of a referral under Article 13 (b) to tl&Cl The thesis demonstrates that a referral under
article 13 (b) results in the exercise of presorgptand adjudicative criminal jurisdictions over a
situation without being based on the nationalitg &rritoriality principles. The two conceptionsat

are proposed of this concept are: (1) universasgiction arising from the nature of the crimesdan
(2) jurisdiction based on the powers of the SC ur@eapter VIl of the UN Charter. The thesis
confronts these two conceptions with legal barrierthe ICC’s exercise of jurisdiction over natitsha
and territories of States neither party to theuséahor consenting to its jurisdiction. The legafriers
examined are the sovereignty of States, the pilmap legality and the immunity of State officials.
Each conception of the origin of the ICC’s jurigtha over a situation necessarily entails an elytire
different relationship with these legal barrierdie$e relationships are analysed in a comparative
conflicts of norms approach. From this comparasmalysis the thesis shows which conception seems
to interact in the most coherent manner with theesgignty of States, the principle of legality ahe
immunity of State officials. On the one hand, thesis concludes that the universal jurisdiction
conception does not cohere with international Iawtaurrently stands. On the other hand, while the
Chapter VII powers of the SC are found necessarytfe Court to exercise jurisdiction over the
territory and nationals of a State not consentimgts jurisdiction, they imply that the Court, when
triggered under Article 13 (b), needs to adjustdtercise of jurisdiction to UN law. The thesis

however argues that such adjustment does not rhaathe ICC is subordinated to the SC.
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Introduction

Crimes such as genocide, crimes against humanity vear crimes are often described as being
international crimes punishable by any State rdgasdof any territorial or nationality link to the
perpetrator or the victihUnder Article 5 of the Rome Statute of the Int¢ioral Criminal Court
(Rome Statute) these crimes fall within the subjeetter jurisdiction of the International Criminal
Court (ICC)? This international organization, which was estti®d “to put an end to impunity for the
perpetrator” of “the most serious crimes of concerrthe international community as a whotdg,
according to Article 12(2) of its Statute (Romet&t&), prima facielimited to exercising jurisdiction if
one of these crimes is committed within the teryitof a State party or by a national of a Stateypar
This limitation based on the sovereignty of Statesms paradoxical in light of the statement in
Tadic Interlocutory Appeal on Jurisdictionthree years before the adoption of the Romeuttatthat
this category of crimes “are really crimes whick aniversal in nature [...] transcending the irdecd

any one State®. However, to say that ICC only exercises jurigditover the territory and nationals of

1 The International Law Commission (ILC) concludedts 1996 Draft Code of Crimes Against the Peacé Security of
Mankind that genocide, crimes against humanity aad crimes attract universal jurisdiction; Text ptid by the
Commission at the forty-eighth session, in 1996l submitted to the General Assembly in its Reparthe work of its
forty-eight session 6 May - 26 July 1996, GAOR,ty-iirst session, Supplement No. 10, UN doc. A/B1/1
Commentary on Articles 8, 17, 19 & 20 (hereinafle€ Draft Code of Crimes Against the Peace and Bgcof
Mankind with commentary)

2 Rome Statute of the International Criminal Co(r¥ July 1998), United Nations, Treaty Series, @187, p. 3
(hereinafter the Rome Statute or the Statute). RSmwatute, art. 5 (2) reads as follows: “The Coumdllsexercise
jurisdiction over the crime of aggression once avision is adopted in accordance with Articles Bl 123 defining
the crime and setting out the conditions under wilie Court shall exercise jurisdiction with regpecthis crime. Such
a provision shall be consistent with the relevardvisions of the Charter of the United Nations.”eThrime of
aggression is defined in art. 8bis in the Romeustadf the ICC adopted at the 2010 Review Conferéndampala.
The Court may exercise jurisdiction over the crioh@ggression, subject to a decision to be tak&ar afJanuary 2017
by a two-thirds majority of States Parties and sabfo the ratification of the amendment concerrilrig crime by at
least 30 States Parties. As of March 2015, 23 Statéfied the amendment. Since the amendmenttijtwforce it is
not covered in this thesis.

3 Rome Statute, preamble, par. 5-6.

4 Rome Statute, Article 12 (2) reads as follows: the case of Article 13, paragraph (a) or (c),@o@irt may exercise its
jurisdiction if one or more of the following Statese Parties to this Statute or have accepteditiggljction of the Court
in accordance with paragraph 3: (a) The State endtfritory of which the conduct in question ocedror, if the crime
was committed on board a vessel or aircraft, tla¢eSif registration of that vessel or aircraft; {ie State of which the
person accused of the crime is a national.”

5 Prosecutor v. Dusko Tadic aka "Dule", Internaio@riminal Tribunal for the former Yugoslavia (IQJ, Appeals
Chamber, Decision on the Defence Motion for Inteutory Appeal on Jurisdiction, 1T-94-1, 2 Octob&95, par. 59,
(hereinafter Tadic Interlocutory Appeal Decision).
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States parties’ is erroneous as the drafters oRthmae Statute made, as some have termed it, & tmift
the Security Council (SC) of the United Nations (UNndeed, Article 13(b) of the Rome Statute
provides that the preconditions of Article 12 (2)efritoriality or nationality - do not apply if “a
situation in which one or more of such crimes appda have been committed is referred to the
Prosecutor by the Security Council acting undergBvaVIl of the United Nations”.In addition to the
SC referral, Article 12 (3) of the Rome Statutevdles that a State not party to the Statute “may, b
declaration lodged with the Registrar, accept tker@se of jurisdiction by the Courf’Thus, it
appears that not only can the SC take advantatieaxistence of the ICC, States — like Céte d'gjoi
Palestine and Ukraine who have done so in practiceay also do so by issuing a declaration of

acceptance under Article 12 (3Even though many thought Article 13 (b) would beeoa dead

6 Luigi Condorelli and Santiago Villalpando, Retdrand Deferral by the Security Council, in Antoi@assese et al., The
Rome Statute of the International Criminal CourtCAmmentary (Oxford University Press, 2002), p..572

7 Rome Statute, Article 13 (b).

8 Rome Statute reads as follows: “If the acceptafieeState which is not a Party to this Statutedgiired under paragraph
2, that State may, by declaration lodged with tlegiBtrar, accept the exercise of jurisdiction by @ourt with respect
to the crime in question. The accepting State sbatiperate with the Court without any delay or @tiom in
accordance with Part 9.” See also Rule 44 of thedef Procedure and Evidence concerning the Detobar provided
for in Article 12, paragraph 3. International Cnmal Court, Rules of Procedure and Evidence, UN Doc.
PCNICC/2000/1/Add.1 (2000).

9 See Ivory Coast Declaration under Article 12-3hef Rome Statute, 18 April 2003; Ivory Coast Leteconfirming the
acceptance of the ICC jurisdiction, 14 Decembei02@&ltuation in the Republic of Cote d’lvoire, Imational Criminal
Court (ICC), Pre-Trial Chamber lll, Decision Pursti#o Article 15 of the Rome Statute on the Authation of an
Investigation into the Situation in the RepublicGiite d'lvoire, ICC-02/11, 3 October 2011, par.14Q-Situation in the
Republic of Cote d’lvoire, ICC, Pre-Trial Chambél; Decision on the Prosecution's provision of figrt information
regarding potentially relevant crimes committedwsstn 2002 and 2010, ICC-02/11, 22 February 201@sdRutor v.
Laurent Gbagbo, ICC, Appeals Chamber, Judgmenherappeal of Mr. Laurent Koudou Gbagbo againsdgwision
of Pre-Trial Chamber | on jurisdiction and staytbé& proceedings, ICC-02/11-01/11-321, 12 Decemif®dr2? Cote
d'lvoire ratified the Rome Statute on 15 Februd$3 On 22 January 2009, the Palestinian Nationdhdtity lodged a
declaration by hand recognizing the jurisdictiontb&é Court under Article 12, paragraph 3 with resp® acts
committed on the territory of Palestine since 1y R002. However, the Office of the Prosecutor codet in April
2012 that it could not proceed on the basis of tlaslaration since there was an indeterminacy abdostatus of
Palestine in the international community; See @ffidé the Prosecutor, Situation in Palestine, 3 IA301L2. Following
UN General Assembly Resolution 67/19 (29 Novemiisr22 granting Palestine "non-member observer Stitlis in
the UN, Palestine, on 1 January 2015 lodged wighl@C Registrar another declaration under Artie(3) accepting
the jurisdiction of the Court over alleged crimesmenitted "in the occupied Palestinian territorycliming East
Jerusalem, since June 13, 2014". The Office ofPtussecutor considers that this time the declaratiwder Article 12
(3) is valid; See Office of the Prosecutor, PreseRse 16 January 2014, The Prosecutor of thenkttenal Criminal
Court, Fatou Bensouda, opens a preliminary exammatf the situation in Palestine, ICC-OTP-20150PE51083. On
2 January 2015, Palestine deposited its instrumieatcession to the Rome Statute with the UN Sagrébeneral. On
1 April 2015, Palestine was welcomed as the 123ateSParty to the Rome Statute. On 17 April 201dedlaration
under Article 12 (3) was lodged by Ukraine.
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letter!® the SC, by resolutions 1593 (2005) and 1970 (20Ef¢rred the situations in Darfur, Sudan
and Libya to the ICC!

For reasons that are intrinsically related to fédet that they concern non-party States to the
Rome Statute, the Darfur and Libya referrals hateacted significant attentiotf. Indeed, neither
Sudan nor Libya is a State party to the Rome Rtathtis neither has consented to implementing the
provision of the Rome Statute in their domestic laov have they consented to the ICC trying their

nationals for acts committed within their terriesi

10 The United States and China are among the s&tades that voted against the adoption of the ®ta@ionsidering that
they are Permanent members of the Security Cowrittil a veto power it was deemed improbable that3fiewould
refer a situation to the ICC.

11 Security Council Resolution 1593 (2005) of 31r&ha2005 refers the situation prevailing in Dadince 1 July 2002 to
the Prosecutor of the International Criminal Couly Doc. S/IRES/1593 (hereinafter SC Res. 1593)ufigcCouncil
Resolution 1970 (2011) of 26 February 2011 refeessituation in the Libyan Arab Jamahiriya sinceFebruary 2011
to the Prosecutor of the International Criminal @oWN Doc. S/RES/1970 (hereinafter SC Res. 1970).22 May
2014, the SC also attempted to refer the situatioByria to the ICC, co-sponsored by 65 MembereStatetoed by
China and Russia. All other Council members votetavour of the referral; Security Council 7180tketing, 22 May
2014, UN Doc. S/PV.7180.

12 Both resolutions led to the issuance of Arrestrihts against Omar Al-Bashir, the incumbent Hefa8tate of Sudan
and late Muammar Gaddafi, the then incumbent Hé&taie of Libya; Prosecutor v. Omar Hassan Ahma&ashir,
ICC, Pre-Trial Chamber I, Decision on the Proseeusi Application for a Warrant of Arrest Against @mAl-Bashir,
ICC-02/05-01/09, 4 March 2009 (hereinafter Decistonlssue an Arrest Warrant against Al-Bashir); Sémutor v.
Gaddafi et al., ICC, Pre-Trial Chamber |, Decisiom the “Prosecutor's Application Pursuant to Aeti@8 as to
Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Isladaddafi and Abdullah Al- Senussi", ICC-01/11, 2'hdu
2011 (hereinafter Decision Gaddafi et al. Arrestri&fiat). Omar Al-Bashir, travelled over Qatar, Ken@ad, Djibouti
and Malawi without fearing to be arrested and sudeged to the ICC by any of its hosts. See dedsRrosecutor v.
Omar Hassan Ahmad Al-Bashir, ICC, Pre-Trial Chanibé&recision Pursuant to Article 87(7) of the RoSiatute on
the Failure by the Republic of Malawi to Comply lvthe Cooperation Requests Issued by the CourtRépect to the
Arrest and Surrender of Omar Hassan Ahmad Al-Badi@C-02/05-01/09-139, 12 December 2011 (hereinafte
Decision on the Failure by Malawi to Arrest and r@ader Al-Bashir); Prosecutor v. Omar Hassan AhwhBashir,
ICC, Pre-Trial Chamber I, Decision on the Coopierabf the Democratic Republic of the Congo RegagdDmar Al-
Bashir's Arrest and Surrender to the Court, 9 A@U14 (hereinafter Decision on the Cooperation hef DRC
Regarding Al-Bashir's Arrest and Surrender). Taesérthe disdain, the African Union and the Arabdueaissued
decisions where they called their member not toreefthe Arrest Warrant. The African Union has dedithat African
states will not cooperate in the arrest and sugeind Bashir, see Max du Plessis and Christopherefde Making
amend(ment)s: South Africa and the Internationdam@ral Court from 2009 to 2010, South African Yeaok of
International Law, (2010), 1; see also Max du Réeand Christopher Gevers, Balancing Competing gakitbns: The
Rome Statute and AU Decisions, Institute for Segustudies, paper 225, October 2011. The case stgsinammar
Gaddafi is terminated since the death of the actuBeosecutor v. Muammar Gaddafi, ICC, Pre-Triab@ber I,
Decision to Terminate the Case Against Muammar Mwuhad Abu Minyar Gaddafi, ICC-01/11-01/11-28, 22
November 2011. The case against Saif al Islam Gadds been declared admissible despite the clgeléom Libya;
Prosecutor v. Saif Al Islam Gaddafi, Appeals ChamBadgment on the appeal of Libya against thesitmtiof Pre-
Trial Chamber | of 31 May 2013 entitled ‘Decision the admissibility of the case against Saif AaislGaddafi’, ICC-
01/11-01/11-547-Red, 21 May 2014. The case ag#ibdullah Al-Senussi was declared inadmissible; Ecator v.
Abdullah Al-Senussi, ICC, Appeals Chamber, Judgnoanthe appeal of Mr. Abdullah Al-Senussi agathst decision
of Pre-Trial Chamber | of 11 October 2013 entitlBécision on the admissibility of the case agaiAbdullah Al-
Senussi’, ICC-01/11-01/11-565, 24 July 2014.
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But is this really a problem? After all, tivuremberg Judgmemstablished a new relationship
between the individual, the State and the inteonafi community? The following features stand out
from the landscape fashioned by Nuremberg: (1)viddaels are immediately responsible under
international law for the crimes of aggression,@gde, crimes against humanity and war crimes; (2)
individuals are criminally responsible regardlesswiether they acted in an official capacity; (3)
individuals cannot be relieved of their respongipilinder international law even if internal law is
silent, condones or orders the conduct in quesfiamd (4) that international criminal responsibility
gives rise to the potential for prosecution by ling&ional criminal jurisdiction and national crinain
jurisdiction through the exercisater alia of universal jurisdictiot> As Broomhall notes, these
principles would progressively become inextricalohked to the foundation of the post-World War i
international legal ordéef’

Eventually, the Cold War risked freezing the depetent of the principles avowed at
Nuremberg entirely. The international deadlockyentheless, did not prevent domestic courts from
keeping the field of international criminal law\adithrough the principle of universality. Indeed, the
trial of Adlolf Eichmann in 1961 reignited the idéaat genocide, crimes against humanity and war
crimes would not go unpunish&dThe Eichmann‘saga’ did not lead to direct arraignment of sanil

types of cases in the short term. Rather, it toedrly two decades before legislative reformstand

13 Bruce Broomhall, International Justice and thterhational Criminal Court: between Sovereigntd &me Rule of Law
(Oxford University Press, 2004), p. 19.

14 Broomhall, supra note 13, p. 19, writes thaspansibility reaches the individual regardless bether national law is
silent, condones, or actually requires the behaniioguestion (through superior orders or otherjigdowever, art. 33
of the Rome Statute allows for the defence of saperder for war crimes. This exception is cladn®t to be based
on customary international law, see Mark Klambéugicle 33 - Superior orders and prescription ofvlan Mark
Klamberg, The Rome Statute: The Commentary on Hw &f the International Criminal Court (Case MatNgtwork)
available at www.casematrixnetwork.org/cmn-knowkedhgib/icc-commentary-clicc.

15 Broomhall, supra note 13, p. 19; see also ILi@ciples of International Law recognized in theatter of the Nurnberg
Tribunal and in the Judgment of the Tribunal, vattmmentaries 1950, Yearbook of the ILC, 1950, Nol.

16 Bruce Broomhall, supra note 13, p. 19.

17 ILC, Fourth report on the Draft Code of Offen@gminst the peace and security of mankind, by Dudou Thiam,
Special Rapporteur, A/CN.4/398 and Corr. 1-3, Yeakbof the ILC 1986 ,vol. lI(1); As Doudou Thiam ete in its
report to the ILC: “in the absence of an internaaiocriminal jurisdiction, the system of universaimpetence must be
accepted for offences against the peace and seofinihankind. Because of their nature, they cleaffect the human
race wherever they are committed and irrespecfitkeonationality of the perpetrators or the victiim

18 Attorney-General of the Government of Israefdolf Eichmann, Israel, Supreme Court (sitting aSaurt of Criminal
Appeal), Judgment of 29 May 1962, reproduced irerhdtional Law Reports, vol. 36, pp. 277-343 (heater
Eichmann Appeal); Attorney-General of the Governmeh Israel v. Adolf Eichmann, Israel, District Qouof
Jerusalem, Judgment of 12 December 1961, reproduckdernational Law Reports, vol. 36, pp. 5-2{iBereinafter
Eichmann Judgment).
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proceedings such &arbie'® Demjanjuk® Finta?* and Pinochet? took place® By the time of the fall
of the Berlin wall the idea that perpetrators démational crimes wergostis humani generand thus
subject to universal jurisdiction was well estaiidid?*

Nevertheless, the ICC’s exercise of jurisdictiorelomon-party States remains an extremely
contested issu€.Indeed, it remains unclear whether the ICC’s egerof criminal jurisdiction over
non-party States in situations triggered underchatll3 (b) is based on universal jurisdiction orto@
power of the SC under Chapter VIl of the Unitedidiag Charter. For instance, Cherif Bassiouni notes
that “[the Security] Council’s right to refer ‘sations’ to the ICC, irrespective of the crime’sdtion
and the nationality of the perpetrator or victiris] pased on the theory of universal jurisdictiéh.”
Conversely, Madeline Morris argues that “the trilghjurisdiction is more properly viewed as argin
from the powers of the Security Council to takehssteps as are required to restore or maintain

international peace and securi§/” Since these conceptions of an Article 13 (b) rrefeare

19 Fédération Nationale des Déportées et Interééstants et Patriotes and Others v. Barbie, Gd@assation (Criminal
Chamber), 20 December 1985, reproduced in IntemaltiLaw Report, vol. 78, pp. 124-148.

20 Demjanjuk v. Petrovsky, 776 F. 2d 571 - CourAppeals, 6th Circuit 1985.

21 Regina v. Finta, Supreme Court of Canada, 24£M4994.

22 Regina v. Bartle and the Commissioner of Polarethe Metropolis and Others Ex Parte Pinochet riéggaJnited
Kingdom, House of Lords, 25 November 1998, repreduin International Legal Materials, vol. 37 (1998p. 1302-
1339 (hereinafter Pinochet No. 1); Regina v. Baatie the Commissioner of Police for the Metropalisl Others Ex
Parte Pinochet Ugarte, United Kingdom, House ofdsp24 March 1999, reproduced in International Légterials,
vol. 38 (1999), pp. 581-663 (hereinafter Pinochet 8).

23 See Bruce Broomhall, supra note 13, p. 113.

24 The ILC concluded in its 1996 Draft Code of GzarAgainst the Peace and Security of Mankind teabgide, crimes
against humanity and war crimes attract universaddgliction; supra note 1; Furthermore, in Tadieftocutory Appeal
Decision the Appeals Chamber when considering trestipn of whether the accused should be triedi$ynational
court under national laws, concluded that “univepsasdiction [is] nowadays acknowledged in redpefcinternational
crimes.”, par. 62. The ICTR also held in Ntuyahagmocide, crimes against humanity and war criméasicied
universal jurisdiction. Prosecutor v. Ntuyahagdetnational Criminal Tribunal for Rwanda, Trial &hber |, Decision
on Prosecution Motion to Withdraw the Indictme@TR-98-40-T, 18 March 1999.

25 E.g. Ruth Wedgwood, The International Criminau@: An American View, 10 European Journal of intional Law
93-107 (1999); Gerhard Hafner, Kristen Boon, Anrigth&ame and Jonathan Huston, A Response to theicamer
View as Presented by Ruth Wedgwood, 10 Europeamdbaf International Law 108-123 (1999); Martenawenburg,
The Statute for an International Criminal Court déimel United States: Peacekeepers under Fire?, idp&an Journal of
International Law 124-143 (1999); Hans-Peter KRugconditions to the Exercise of Jurisdiction ipreunote 6, p. 584;
David Scheffer, The International Criminal CourhelChallenge of Jurisdiction, 93 American Socidgtynternational
Law Proceedings 68 (1999); Leyla N. Sadat, Thermatiional Criminal Court and the Transformationimternational
Law: Justice for the New Millenium (Transnationaw Publishers, 2002).

26 M. Cherif Bassiouni, The Legislative Historytbg International Criminal Court: Introduction, Aysis and Integrated
Text (Transnational Publishers, 2005) p. 140.

27 Madeline Morris, High Crimes and Misconceptiohke ICC and Non Party States, 64 Law and Conteanpdtroblems
36 (2001).
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fundamentally opposed, it is of paramount imporéate examine how both conceptions interact with
other norms of international law in practice.

In this thesis | will explain that there are twanceptions of an Article 13 (b) referral. As will
be further elaborated, these two conceptions ajaur(iversal jurisdiction arising from the naturfetee
crimes and (2) jurisdiction based on the powerthefSC under Chapter VII. These are ‘conceptions’
of a ‘concept’. In the context of an Article 13 (Bferral, the ‘concept’ at stake is the exercise o
jurisdiction over States which are neither partyht® Rome Statute nor consent to the ICC’s exedfise
jurisdiction. While only twelve days after the gninto force of the Rome Statute the SC passed an
‘hostile’ resolution in which it noted that ‘notl#btates are parties to the Rome Stattitéhere is
consensus that an Article 13 (b) referral can leadhe exercise of jurisdiction by the ICC over
nationals and territories of States not party t® 8tatute. More precisely, Article 13 (b) entaits a
exercise of prescriptive and adjudicative crimipaisdictions over a situation without being based
the nationality and territoriality principles.

The Rome Statute establishes a permanent intenahtoiminal court with the jurisdiction to
prosecute individuals responsible for having corteditthe most serious crimes of concern to the
international community as a whole. This is thereise of adjudicative jurisdiction. In contrast kit
the ad hoctribunals, the Rome Statute goes further thanbbskeng aCourt; it also authoritatively
defines the crimes the Court is to apply. Althoggktomary international law is not the primary seur
of law to be applied by the Court — the Statutelfitss — the averred ambition of the drafters daf th
Rome Statute was to codify customary internatidaal Most commentators are ready to recognize
this as the case for the broad categories of crimiesh fall under the general jurisdiction of theutt
— aggression, genocide, crimes against humanitywardcrimes’? However, as the saying goes, ‘the
devil is in the detail’ — what is contested is tim¢ customary status of these core crimes but sime
the specific acts that may constitute thagtus reus As many observers argue, the negotiations

culminating in the Rome Statute may have brougtt @ffect some new crimes within the realm of

28 Security Council Resolution 1422, 12 July 20par. 4, UN Doc. S/IRES/1422 (hereinafter SC Res2142e also
Security Council Resolution 1487, 12 June 2003, pahereinafter SC Res. 1487). These resolutialishes further
analyzed in Chapter 5.

29 For aggression see supra note 2.



international criminal law (e.g., crimes againstnfanity of apartheid, forced pregnancy, gender
persecution and enforced disappearance and envémahwar crimey°

Moreover, the Statute postulates that no one caflecige the jurisdiction of the ICC on the
basis of its official capacif§f That provision is said to apply to all, even higimking officials of States
not party to the Rome Statute. Once again, mangrebss argue that this provision is not reflective
customary international la# The fact that the first serving Head of State ppemr before an
international criminal court only occurred in 20d4dems to evince that something new is happening in
The Hague — not to mention the fact that that plaidicular case concerned the Head of a State fmarty
the Statuté?

While it is clear in international law that custamanternational law applies to all States and to
all parties to a conflict, can the provisions oftraaty made in the interest of the international
community as a whole also have the same dramdéct@fArticle 13 (b) of the Rome Statute answers
that question in the affirmative. My two ‘conceptgdvie to answer how this can legally operate.

One of the intermediate goals of this thesis isitmal to those that apply the substantive
provisions of the Rome Statute evenly in all sitwa — irrespective of whether at the time of the
impugned conduct the Rome Statute was formallypmtiGable law for these individuals and territories
— that they are espousing the ‘universal jurisditttonception’. Moreover, | will show that the Cour
itself seems to have adopted this particular amgroAnother intermediate goal is to show how the
ICC should exercise its jurisdiction if it adopts‘@hapter VII conception’. While | intuitively
sympathized with the ‘universal jurisdiction conttep’ when beginning to draft this thesis, |
discovered that it faces many legal flaws thatdaffecult to reconcile. With respect to the ‘Chapiél|
conception’, these difficulties were less insurntabfe due to the almost limitless powers we
acknowledge the SC possesses when it fulfills nisgry responsibility of maintaining international

30 Sadat, supra note 25, p. 12; Jann K. Kleffnemglementarity in the Rome Statute and Nationain@ral Jurisdictions
(Oxford University Press, 2008), p. 246-247; Ryahm@n, Expanding Environmental Justice after Wdre Need for
Universal Jurisdiction over Environmental War Cran@2 Colorado Journal of International Law andidyol47
(2011); Antonio Cassese, Crimes Against Humanitgupra note 6, p. 353—-378, 37-377; Darryl Robingfjning
“Crimes Against Humanity” at the Rome Conferencg Anerican Journal of International Law 43-57, 52{5999);
Michael Bothe, War Crimes in supra note 6, p. 328;400; See also on apartheid as a crime agaimsaity Paul
Eden, The Role of the Rome Statute in the Crimza#ilbn of Apartheid, 12 Journal of Internationainiinal Justice
171-191 (2014); Kevin Jon Heller and Jessica C.reaae, The Limits of Article 8(2)(b)(iv) of the RenStatute, the
First Ecocentric Environmental War Crime, 20 Getoga International Environmental Law Review (2007).

31 Rome Statute, art. 27.

32 See chapter 4.

33 BBC News, Kenyatta Appears at ICC in Hague fandmark Hearing, 8 October 2014.



peace and security. However, one has to alwaysmémethat, as Antonio Cassese so eloquently put it
in the Tadic Interlocutory Appeal on Jurisdictiprineither the text nor the spirit of the Charter
conceives of the Security Council lagibus solutugunbound by law)*

The ultimate goals of this thesis are to examinatvam Article 13 (b) referral is, what the legal
effects of an Article 13 (b) referral are and figakhat an Article 13 (b) referral should be. Tiighe
main reason why | adopt the concept-conceptionindtsdbn. To really emphasize how both
‘conceptions’ treat the ‘concept’ of this study; I take a comparative norm conflict approach to arealyz
their interaction with three legal barriers. Thdsee legal barriers are (1) the sovereignty ofeStaot
party to the Rome Statute; (2) the principle of legality, and; (3) the immunity of State officials. These
three legal barriers occur when the ICC exercisesversal’ prescriptive and adjudicative criminal
jurisdictions. By adopting a norm conflict approakhfirstly, offer a ‘toolbox’ to academics and
practitioners dealing with the ICC’s exercise afgdiction over a crime committed by nationals amd
territories of States not party to the Rome StatB&zondly, the norm conflict approach shows totwha
extent each ‘conception’ needs to be stretchedderao avoid or resolve a norm conflict with onre o
more of these legal barriers. One should, howealerays bear in mind that there are limits to legal
reasoning.

Chapter one will provide the theoretical backgrowadhis study. It will explain at greater
length the concept-conception distinction, theaasiuses of the term ‘jurisdiction’, how | comethe
conclusion that there are two ‘conceptions’ of #t@ncept’ of this thesis, and, finally, how to use
conflict of norms approach with regard to our ‘cept.

In chapter two my two ‘conceptions’ will be facedthwvthe first legal barrier to the ICC’s
exercise of jurisdiction under Article 13 (b) Ro®tatute: that is the sovereignty of States. It ghibw
that there is has been attempt on the part of dmeeRStatute drafters to prescribe crimes for otards
entitle the ICC to adjudicate these crimes wherdwvey are committed. How this assertion of autlgorit
operates will be analyzed under our two ‘conceptioBoth ‘conceptions’ must necessarily use all
available legal tools to avoid or resolve the detglthey face with the various facets of soversign
including pacta tertiis nec nocerand theMonetary Gold PrincipleThis chapter will show that while
the ‘Chapter VIl conception’ is inherently limitdny the powers assigned to the SC according to the

UN Charter, the sovereignty of States does notteraa unresolvable normative conflict. Conversely,

34 Tadic Interlocutory Appeal Decision, par. 28.



the ‘universal jurisdiction conception’ calls fan aggiornamentaf international law, otherwise it fails
to resolve the conflict of norms that emerges wtesisui generigurisdiction is exercised over non-
consenting States.

Chapter three confronts both ‘conceptions’ withaatipular problem the Rome Statute poses
with respect to individuals that are prosecuteatmethe ICC for conduct that occurred while the Rom
Statute was not formally an applicable law in fielatto the conduct in question. This Chapter will
demonstrate that one of the pitfalls of not codifyicustomary international law is that the ICC’s
retroactive exercise of jurisdiction potentiallyashes with the principle of legality. Moreoverwiill
show that provisions of the Rome Statute do notpreiensively address this problem and that we
must necessarily adopt either the universal juctszh conception to avoid that challenge or implant
norm that is exterior to the Statute to fully abimethe principle of legality.

Chapter four will address the immunity of Stateiaudils. It will show that the status under
customary international law of the Statute prowision this issue is highly contested. One can vesol
the normative conflicts which arise by adoptingChapter VIl conception’ or a ‘universal jurisdiatio
conception’. While the ICC initially adopted a ‘wersal jurisdiction conception’ of this questiohet
strong objections that were raised both by Statetypand not party to the Statute appear to have
convinced the ICC that ‘not all States are partyh Statute’ and that a ‘Chapter VII conceptioa’sw
less detrimental to its objectives. In this chapterwill conclude that the ‘revolution’ of internamnal
law necessary for the ‘universal jurisdiction’ te tonsidered legally valid has not yet occurred.

Finally, chapter five will ask: what if Article 1®) did not exist? We will see that between the
SC and the ICC there is ammour impossiblaf not ‘interdit. Bearing in mind the various attempts by
the SC to modify the Rome Statute through refemaldeferrals or even resolutions that intended for
another purpose, one might wonder whether the S@€rge the Court. This last chapter will show that

while these two international organizations havieomd’, the SC cannot bind the ICC.
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1. Setting the Scene: Conceptions of Courts and
their Jurisdiction

In July 1998, 160 States met in Rome to negotleedtafting of what would become the Rome
Statute of the International Criminal Court. Afer arduous horsetrading 120 States decided to adopt
the Rome Statute. According to the Rome Statuee)@C can exercise its jurisdiction over genocide,
crimes against humanity and war crimes throughettdistinct channels: (1) State referral; (2) the
prosecutor initiating an investigatioproprio moty and, (3) the SC referring a situation to the
Prosecutor under Chapter VII of the UN ChafteFhe first two trigger mechanisms can be exercised
only in situations where crimes were committedhe territory of a State party or by the nationahof
State party’® A territorial or national State that is not patty the Rome Statute can still confer
jurisdiction on the ICC by lodging a declaratiortwmihe Registrar of the ICC in which it “acceptils¢
exercise of jurisdiction by the Court”.In contrast, the third trigger mechanism — Artit® (b) — does
not require the consent of either the territoriahational State, but only that the SC acts undepter
VIl of the UN Charter®

There is, however, the view that “[i]t need not @deen this way* Due to the nature of the
crimes within the ICC’s subject-matter jurisdictisome argue that the Court could have exercised
universal jurisdictiorf®In any case, article 13 (b) provides the ICC witfivarsal jurisdiction — article
13 (b) does not require the consent of either ¢hatdrial or national State. Neither the Statube the
Court itself seem to make a clear distinction betweases that are triggered by the SC, States thieby
Prosecutor - all cases are treated alike — asifStiatute applies to all since its entry into fors |
will show later, there is indeed a disagreementr @lie interpretation and application of the Rome
Statute in situations triggered under article 18 Ai the heart of this disagreement is the questib

35 Rome Statute, Articles 13-15.

36 Rome Statute, Article 12.

37 Rome Statute, Article 12 (3).

38 Rome Statute, Article 13 (b).

39 Olympia Bekou and Robert Cryer, The Internatic@rdminal Court and Universal Jurisdiction: A Céo&ncounter? 56
International and Comparative Law Quarterly 51 (200

40 See e.g. Kaul, supra note 25.
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whether article 13 (b) symbolizes universal jurisidin arising from the nature of the crimes witttie
jurisdiction of the ICC or whether it is a manifasbn of the powers of the SC under Chapter VII.

| believe that the concept-conception distincti@veloped by Dworkin offers the best tool for
clarifying the nature of disagreements about wimaAgticle 13 (b) referral is, what the effects of a
Article 13 (b) referral are and what an Article (8 referral should b& According to the concept-
conception distinction we can agree on a conceptaoh of us will have our own conception of the
same concept. Thus, in the context of an Articlld)3referral, the concept at stake is the exerofse
jurisdiction over non-party States. There is cossenthat an Article 13 (b) referral can lead to the
exercise of jurisdiction by the ICC over individsdhat are not nationals of a State party to tlatugt
and territories that are not of a State party o $tatute. If there were no Article 13 (b) reflsrshe
ICC would not be entitled to exercise jurisdictiover such situations unless the crimes were either
committed in the territory of a State party or bgational of a State parf§ Admittedly, according to
Article 12 (3) the ICC can exercise jurisdictioneownon-party States if either the territorial State
national State issued a declaration of accepta® such, the “very meaning” of an Article 13 (b)
referral is the exercise of jurisdiction withouethonsent of either the territorial State or theomal
State® This will serve “as a kind of plateau” on whichther thoughts and arguments can be Biilt.
The exercise of jurisdiction over nationals anditeries of a State neither party to the Statute no
consenting to the jurisdiction provides the ‘corttepf an Article 13 (b) referral and competing
positions about the nature of this jurisdiction ‘@@nceptions’ of that concept.

However, the crux of our concept is not simply &xercise of jurisdiction over nationals and
territories of a State neither party to the Statude consenting to the jurisdiction. The crux ofr ou
concept is the exercise of prescriptive and adatdie criminal jurisdictions over a situation withto
being based on the nationality and territorialitynpiple. The notion of jurisdiction must to be rifieed

41 See concept-conception distinction as appliedbyrkin. “The contrast between concept and coroapis here a
contrast between levels of abstraction at which itlterpretation of the practice can be studied.tl# first level
agreement collects around discrete ideas that meentroversially employed in all interpretations;tle second the
controversy latent in this abstraction is identif@end taken up. Exposing this structure may helghrpen argument
and will in any case improve the community’s untirding of its intellectual environment.” Ronald Drkin, Law’s
Empire (Fontana Press, 1986), p. 71; | use thihodeiogy in the sense that there are two ways ofgidng the
contested concept and that each way offers diffeselution to the same concept. To know more alessentially
contested concept see William B. Gallie, Essegti@bntested Concepts, 56 Proceedings of the Aeiiot Society 167
(1956) and John Rawls, A Theory of Justice (BelkRagss, 1999).

42 See Chapter 5 on whether the SC could use fBéfliiere were no Article 13 (b) in the Rome Statu

43 Dworkin, supra note 41, p. 71.

44 |bid., p. 70.
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before proceeding further in our analysis. Indebis, term is at the heart of the concept identited
is used differently in various contexts and thudarstood in many divergent ways.

In the following sections | will first describe théypes’ of jurisdiction. Secondly, | will
differentiate the ‘types’ of jurisdiction from thleeads’ of jurisdiction. Thirdly, the historical elution
of international criminal law and international mrnal jurisdiction between World War 1l and the
establishment of the ICC will be addressed in i@hato the notion of delegation of jurisdiction.
Fourthly, against this background the two ‘concamti of our ‘concept’ will be briefly described.
Finally, I will explain why a comparative conflicf norms approach is a useful tool for this studg a

how it works.

1.1. Types of jurisdiction

The jurisdiction of a State, in the present contésdfers to its authority under international lda
regulate the conduct of persons, natural and lemad, to regulate property in accordance with its
municipal law.** The jurisdiction of a State can be criminal orilcionly the criminal jurisdiction of
States will be considered in this study. Threeég/pf jurisdiction can be distinguished: jurisdbct to
prescribe, jurisdiction to adjudicate and jurisitiotto enforcé'® Jurisdiction to prescribe refers to the
authority of a State to prescribe rules. Jurisdictto adjudicate refers to “the rights of Courts to
receive, try and determine cases referred to tHéiaAny believe that it is not necessary to separate
this type of jurisdiction from jurisdiction to enfe*® However as we will see international criminal

tribunals adjudicate cases but generally lack eefoent powers® Jurisdiction to enforce refers to

45 Roger O'Keefe, Universal Jurisdiction: Clarifyithe Basic Concept, 2 Journal of International@ral Justice 736
(2004) See Luc Reydams, Universal Jurisdictionerimational and Municipal Legal Perspectives (Oxfolgiversity
Press, 2006), p. 21-22, which say that the doctdaatifies up to seven bases: (1) the principléeofitoriality, (2) the
principle of the nationality of the offender (orti@e personality principle), (3) the principle dfet nationality of the
victim (or passive personality principle), (4) thenciple of the flag, (5) the principle of protamst, (6) the principle of
universality, and (7) the representation principle.

46 O'Keefe, supra note 45, p. 736; Vaughan Lowe @mdstopher Staker, Jurisdiction in Malcolm Evahgernational
Law (Oxford University Press 2010) p. 317; Ameridaaw Institute, Restatement of the Law Third: Therdign
Relation Law of the United States (American Law l&liers, 1986), p. 231.

47 Lowe and Staker, supra note 46, p. 317.

48 O'Keefe, supra note 45, p. 736; Lowe and Stakesra note 31, p. 317; Sarah Williams, Hybrid &mdrnationalised
Criminal Tribunals: Selected Jurisdictional Iss(@idart publishing, 2012), p. 11-13.

49 See e.g. Antonio Cassese, On the Current Tréowlards Criminal Prosecution and Punishment of &rea of
International Humanitarian Law, 9 European Jounfdnternational Law 10-12 (1998); Sadat, supreerist, p. 120-
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the authority of a State to enforce the rules & peescribed and adjudicat€dThese are ‘types’ of

jurisdiction.

1.2.Heads of jurisdiction

Jurisdiction to prescribe is not territorially lited; depending on the category of crimes it can
also be exercised based on the active and passaivenality principles, protective principle, and
universality principle* According to O’Keefe's terminology, these prineipl constitute ‘heads’ of
jurisdiction® The most important ‘head’ of jurisdiction is teoriality. Territorial jurisdiction is the
authority of a State to exercise jurisdiction oaets committed on its territo”).To put it simply,
territorial jurisdiction as a ‘head’ of jurisdictiois based on the principle of territorial integrifhis
‘head’ of jurisdiction is unquestionably availalite States to exercise any ‘type’ of jurisdictiore.i
jurisdiction to prescribe, adjudicate and enfoiee nationality of the offender, or the so-caléedive
nationality, is, after territoriality, the most vety accepted head of jurisdictidhAnother head of
jurisdiction based on nationality is tlpassivepersonality principle which gives a State jurisidio

over crimes committed against its natiorralé. further head of jurisdiction is the protectivengiple.

122. The international tribunals do not have tlogn police forces, they entirely rely on Stateidorce their orders,
arrest warrants, judgments, orders to seize asssitences, etc.

50 The American Law Institute, Restatement of thev[Third: The Foreign Relation Law of the Unite&i®s (American
Law Publishers, 1986), p. 320-325.

51 Lotus (SS) Case (France v Turkey,) Permanentt@dunternational Justice (PCIJ), PCIJ Rep SedeNo 9, p. 20, 7
September 1927 (hereinafter Lotus Case); Briedg ahid: “[t]he territorial basis of jurisdictioa hot a mere dogma,; it
is justified normally because it is convenient tbames should be dealt with by the State whosé&kocder they affect
most closely and this in general is the State owsehterritory they are committed: James L. BrigiReport on
Jurisdiction over Extraterritorial Crime, 20 Amait Journal of International Law 255 (1926); CedRgngaert,
Jurisdiction in International Law (Oxford UniversitPress, 2008), p. 24; Moreover, international legognizes
(multiple) concurrent jurisdiction. Many Stateqassert the applicability of their criminal lawsyiend their territory.
Thus, one conduct may have fallen within the crahjarisdiction of many States; See also Luc Reyslasnpra note
30.

52 O'Keefe, supra note 45, p. 738.

53 This head of jurisdiction includes objective aubjective territorial jurisdiction. The territafijurisdiction may also
include the effect doctrine. Lotus Case, p. 23; Acam Law Institute, Restatement of the Law Thifde Foreign
Relation Law of the United States (American Law I&liers, 1986); Williams, supra note 48, p. 12.

54 Paul Arnell, The Case for Nationality-Based sididtion, 50 International Comparative Law Quawtedb5 (2001);
Williams, supra note 48, p. 12.

55 Judges Higgins, Kooijmans and Buergenthal itir floén separate opinion declared: “[p]assive pesdity jurisdiction,
for so long regarded as controversial, is now oidle . . . in the legislation of various countries and today meets with
relatively little opposition, at least so far aparticular category of offences is concerned”. Ari&arrant of 11 April
2000 (Democratic Republic of the Congo v. Belgiuijernational Court of Justice, Joint separataniopi of Judges
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The protective principle as a head of jurisdictgives a State jurisdiction over acts committed agfai
the “essential interest of the Stat8The examplepar excellenceor the protective principle is the
counterfeiting of currency. Finally, universal jurisdiction, or the so-callediversality principle, is the
jurisdiction of States irrespective of the placepafrpetration, the nationality of the suspect @& th
victim.

In contrast to the protective principle, the unsadity principle is jurisdiction over acts
committed not against any State itself but agaimstnternational community as a whofeUnder the
head of universal jurisdiction, there is no nexasaeen the State in question and the act, excapt th
the nature of the act makes the perpetratoostis humani generf§ Grotius asserted that every State
has jurisdiction over “gross violations of the l@n nature and of nations, done to other States and
subjects™° Piracy was for many years the only crime givireerio universal jurisdiction, not because
it was a heinous act but because it is committesiael the territorial jurisdiction of all Stat&sMore
recently, as mentioned above, many States havemimml crimes such as genocfderimes against

humanity®® war crime&® and tortur€ as capable of triggering universal jurisdictf8n.

Higgins, Kooijmans and Buergenthal, 1.C.J. Rep@@82, par. 47 (hereinafter Arrest Warrant Caseg; &so Separate
opinion Judge Rezek, par. 5; Separate opinion dResGuillaume, par. 4.

56 Lowe and Staker, supra note 46, p. 325

57 The Charter and Judgment of the Nirnberg Tribardistory and Analysis: Memorandum submitted bg Secretary-
General, 1949, p. 80, UN Doc. A/CN.4/5.

58 David J. Luban, Fairness to Rightness: JurisdictLegality, and the Legitimacy of Internation@riminal Law,
1154117 Georgetown Public Law Research Paper 38§200

59 The Institute of International Law, in 1931, ptial a resolution on criminal jurisdiction with eopision that reads as
follows: “Article 5. Every State has the right tarpsh acts committed abroad by a foreigner whooisnél on its
territory, provided these acts violate generalrgdés protected by international law (such as pirr@de in negroes,
trade in white women, propagation of contagiousealgs, attacks on international communication mearts
destruction of undersea cables, counterfeiting wfency and securities, etc.), if extradition o taccused is not
requested or if the territorial State or the St#teationality of the offender do not accept arradition offer.” Pirates,
trade in negroes, trade in white women, propagatiocontagious disease, etc. were subject to wsabgurisdiction
because these acts “violate general interestsqteatdoy international law”. Institut de Droit Intgtional, 2 Annuaire
de linstitut de Droit International, 235 (1931).

60 Hugo Grotius, De jure belli ac pacis, Book Hap. XVIII, sect. 4. (Translated by A. C. Camphaihdon, 1814), p. 247

61 David J. Luban, supra note 58, p. 2.

62 The Genocide Convention does not provide fovansal jurisdiction. Convention on the Preventiowl #unishment of
the Crime of Genocide (New York, 9 December 194R)jted Nations, Treaty Series, vol. 78, p. 277,idt 6.
Nevertheless, it appears that it is considerediangyrise to universal jurisdiction under customamternational law.
Madeline Morris, Universal Jurisdiction in a Dividi&/orld, 35 New England Law Review 347 (2001).

63 See e.g. Eichmann Appeal.

64 At least the Grave Breaches of the Geneva CdioverGeneva Convention for the amelioration of toadition of the
wounded and sick in armed forces in the field (and2 August 1949), United Nations, Treaty Senes, 75-970,
Article 49 (Geneva Convention 1); Geneva Convenfimnthe amelioration of the condition of the woedd sick and
shipwrecked members of the armed forces at seaef@efi2 August 1949), United Nations, Treaty Sexiek 75-971,
Article 50 (Geneva Convention Il); Geneva Convemtielative to the treatment of prisoners of wari@ea, 12 August
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The various ‘types’ of jurisdiction available toagts cannot be exercised in respect of all
‘heads’ of jurisdiction. In 1927, the Permanenu@mf International Justice (PCIJ) held in thatus
Casethat “all that can be required of a State is thahould not overstep the limits which internatibn
law places upon its jurisdiction; within these ligiits title to exercise jurisdiction rests in its
sovereignty.®’ The sovereign principle as expressed.bfusis that a sovereign State may act in any
way it wishes so long as it does not contravenexaficit prohibition®® | will not discuss whether the
dictumin Lotusremains applicable today or whether it has bedimefnreversed but it is generally
recognized that as regards jurisdiction to pres¢ritates may exercise their criminal jurisdictamn
the basis of various heads as long as there igieumff link between the conduct in question and the
interest of the Stat®.Indeed, the Court held that “the territoriality ofiminal law [...] is not an
absolute principle of international law and by neams coincides with territorial sovereignty'This

concerned prescriptive jurisdiction. On the othandy as Ryngaert observes, “[t]erritorial soversign

1949), United Nations, Treaty Series, vol. 75-9&icle 129 (Geneva Convention Ill); Geneva Conuamtelative to
the protection of civilian persons in time of w&gheva, 12 August 1949), United Nations, TreatyeSewol. 75-973,
Article 146 (Geneva Convention 1V); Geneva ProtdcaHditional to the Geneva Conventions of 12 Augl@49, and
Relating to the Protection of Victims of Internatéd Armed Conflicts (Geneva, 8 June 1977) Unitediows, Treaty
Series, vol. 1125-3, art. 85, 86, 88 (AdditionabtBcol I); for war crimes committed in non-interioaial armed conflict
see Hans Peter Kaul and Claus Kress, JurisdictidnGooperation in the Statute of the Internatid®aiminal Court:
Principles and Compromises, 2 Yearbook Internatibluenanitarian Law 148-150 (1999)

65 See Pinochet No. 3; In Filartiga v. Pena-Ir62Q F. 2d 876 (2d Cir.1980), "the torturer has beeolike the pirate and
the slave trader before him, hostis humani genangnemy of all mankind".

66 See ILC 1996 Draft Code of Crimes Against thedeeand Security of Mankind anthdic Interlocutory Appeal
Decisionand Prosecutor v. Ntuyahaga, ICTR, Trial Chambddcision on the Prosecutor's Motion to Withdréne t
Indictment, ICTR-98-40-T, Mar. 18, 1999.

67 Lotus Case, par. 18-19: “It does not, howewlow that international law prohibits a State frexercising jurisdiction
in its own territory, in respect of any case whielates to acts which have taken place abroadjramdhich it cannot
rely on some permissive rule of international I&uch a view would only be tenable if internatiotzal contained a
general prohibition to States to extend the apfticaof their laws and the jurisdiction of theirwts to persons,
property and acts outside their territory, andagf,an exception to this general prohibition, ibwkd States to do so in
certain specific cases. But this is certainly @t tase under international law as it stands aepte Far from laying
down a general prohibition to the effect that Stateay not extend the application of their laws #raljurisdiction of
their courts to persons, property and acts outtdé territory, it leaves them in this respect @aevmeasure of
discretion which is only limited in certain casgsgrohibitive rules; as regards other cases, e@aye remains free to
adopt the principles which it regards as best aasdtsuitable.”

68 For an excellent explanation of the legal-phufggcal question arising from the Lotus dicta ahd division it caused
among scholar see Reydams, supra note 45, p. 14.

69 In contrast to the position taken in Lotus igenerally held that in order to exercise extrétaial jurisdiction a State
needs to show the permissive rule. The 1935 HarRakarch on International Law adopts such an apprdiarvard
Research on International Law, Draft Convention Jomisdiction with Respect to Crime, 29 American rdail of
International Law 444 (1935); see also Ryngaemprawnote 51, p. 26-31; Reydams, supra 45, p. 14Fhg. third
restatement speaks of principles of reasonablenabfairness, p. 235-237.

70 Lotus Case, p. 20.
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would relate to enforcement jurisdictioff:Jurisdictions to adjudicate and to enforce areteeial,
unless consent from the extraterritorial Statei@m’? Thus, in order to adjudicate and enforce its
criminal law extraterritorially a State needs tlomgent of the territorial State; otherwise, it inges on

the territorial sovereignty of the latter Stéte.

1.3. Delegation of jurisdiction

A State may delegate its head of jurisdiction tother State or to an international tribuffalndeed, a
State can confer its territorial, active nationglippassive nationality, protective and universal
jurisdiction to another State or to an internatlamiéaunal”® These ‘heads’ of jurisdiction indicate the
‘basis’ of the jurisdiction conferred on the otl&tate or on the international tribunal. For theesak
clarity, instead of using ‘head’ of jurisdictionwlill use the term ‘basis’ of jurisdiction when sat
delegates its right to exercise jurisdiction. Ituations of transfer of jurisdiction, the State or

international tribunal to which jurisdiction hasemedelegated remains bound to respect the samnts limi

71 See Ryngaert, supra note 51, p. 24.

72 As to enforcement jurisdiction the PCIJ heldihf first and foremost restriction imposed by intgfonal law upon a
State is that—failing the existence of a permissiue to the contrary—it may not exercise its poweany form in the
territory of another State. In this sense juridgdittis certainly territorial; it cannot be exeraisby a State outside its
territory except by virtue of a permissive ruleided from international custom or from a conventidrotus Case, p.
18-19.

73 The prohibition to adjudicate or enforce crinhilzav extraterritorially means, for instance, tila¢ courts of one State
cannot sit in judgment in the territory of anotigtate; or, that the police of one State cannotsainglividuals in the
territory of another State. The few exceptions His tgeneral rule of international law arise in &ftans of armed
conflict. Indeed, military forces are allowed undee laws of armed conflict to capture or otherwisiee into custody
and detain hostile combatants, as well as civileeompanying regular armed forces, when such perfsdl into their
power in the course hostilities. Furthermore, incidance with rules codified in the Convention (IM)ative to the
Protection of Civilian Persons in Time of War, ehgrioccupation the occupying power is permittedxereise over the
occupied territory some extraterritorial powerspoéscriptive, adjudicative and enforcement jurisdi, Convention
(IV) relative to the Protection of Civilian Persoims Time of War, Arts 64-78. However, these areraxtdinary
examples of the extraterritorial exercise of adjative and enforcement powers permitted under riaternal law
without the consent of the territorial state; séke@fe, supra note 45, p. 740.

74 See Dapo Akande, The Jurisdiction of the Intgonal Criminal Court over Nationals of Non-Partiégegal Basis and
Limits, 1 Journal of International Criminal Justi6€2-634 (2003); Michael Scharf, The ICC’s Jurifidic over the
Nationals of Non-Party States: A Critique of theSUPosition, 64 Law & Contemporary Problems 98-12001);
Gennady M. Danilenko, The Statute of the IntermatioCriminal Court and Third States, 21 Michigarurdal of
International Law 445, 465 (2000); Williams, supi@e 48, p. 300-314; Leila Nadya Sadat and S. RicBarden, The
New International Criminal Court: An Uneasy Revauat 88 Georgetown Law Journal 412-413 (2000)tieoMorris,
supra note 23, saying that jurisdiction can beghdkd to another state but not to an internatigitalnal.

75 Ibid.

18



to its jurisdiction as the delegating St&t®ne may ask: since jurisdiction to adjudicate @menforce
are restricted territorially, under which basisjafisdiction do international criminal bodies a&®
inquiry into the legal basis of the internationahgnal jurisdiction may elucidate which jurisdiohal

basis the authority to prescribe, adjudicate aridrea derives from.

1.4. The Nuremberg & Tokyo trials

On 8 August 1945, the United States, Great Brithie,Soviet Union and France signed the Agreement
for the Prosecution and the Punishment of the M#jar Criminals of the European Axis (London
Agreement) to which the Charter of the Internatiobiitary Tribunal (Nuremberg Charter) was
annexed. In this manner the Allies “acting in the interesfsall the United Nationg® established the
International Military Tribunal (Nuremberg Tribundifor the trial of war criminals whose offenses
have no particular geographical locatidfi'The Nuremberg Tribunal had jurisdiction over crime
against peace, crimes against humanity and warestithThe basis of the jurisdiction of the
Nuremberg Tribunal has been the subject of gredatee within legal literatur&® Indeed, the
Nuremberg Tribunal was based on a treaty betwesfotir Allied Powers which conferred jurisdiction
over territory and nationals of Germany without tbemal consent of Germany. As for the ICC, the
‘concept’ at stake is the exercise of jurisdictmrer the territory and nationals of a State notypar
the treaty establishing the tribunal. Addressirghopriety of the arrangement made by the Allies,
Tribunal stated:

The making of the Charter is the exercise of theesgign legislative power by the countries to
which the German Reich unconditionally surrendeeaudt the undoubted right of these countries
to legislate for the occupied territories has beetognized by the civilized world [...] The
signatory Powers created this Tribunal, defined ke it was to administer, and made
regulations for the proper conduct of the Trialdlving so, they have done together what any one

76 Nemo dat quod non habet; Williams, supra notg4808-409 addresses the issues of the prinafpégality; immunity
under customary international law; amnesties; sarbidem, statutes of limitation and suggest thatlegal basis and
the constituent instrument will determine whethner tribunal is bound by domestic barriers.

77 Agreement for the Prosecution and PunishmettieoMajor War Criminals of the European Axis and @harter of the
International Military Tribunal annexed theretopfidon, 8 August 1945) United Nations, Treaty Sexek 82, p. 279.

78 London Agreement, Preamble.

79 London Agreement, art. 1.

80 Nuremberg Charter, art. 6.

81 Scharf, supra note 74, p. 103-105; Egon Schv@iimes Against Humanity, 23 British Yearbook ofdmational Law
208 (1946); Morris, supra note 27, p. 13.
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of them might have done singly; for it is not todmibted that any nation has the right thus to set

up special courts to administer I&v.
This statement spawned a debate about the juimolidtoasis and the legal character of the Nuregber
Tribunal. While some argued that the Nuremberg und was exercising universal jurisdiction
delegated by the ‘signatory Powef others argued it was exercising national and ttefai
jurisdiction based on the sovereign consent of Gegmas expressed “by the countries to which the
German Reich unconditionally surrenderetd” Furthermore, the latter group claimed that the
Nuremberg Tribunal was a joint municipal tribufiabhilst the others claimed that the IMT was an
international tribunaf® For those who had a conception of the Nurembeilgufial as an international
judicial body, its legal character mostly entail¢idat its basis of jurisdiction was universal
jurisdiction®” Each of the signatory powers had delegated itgensel jurisdiction over the crimes to
the Tribunal. Thus, by establishing the Tribun&leyf have done together what any of them might have
done singly.® For those who had a conception of the Nurembetgufial as a joint municipal
tribunal, like Georg Schwarzenberger, the Alliegaveo-sovereigns of Germany and they handled the
Nuremberg tribunal in that capacftyindeed, it was assumed that the Allies as occgppimwers of

Germany consented in their capacity as the GovamhiwieGermany to the Nuremberg Charter and

82 Trial of the Major War Criminals before the Imtational Military Tribunal, vol. I, Nirnberg, 194. 223.

83 Scharf, supra note 74, p. 103-106; Schwelb,asmote 81, p. 208; Robert K. Woetzel, The Nurembgrgls in
International Law (Stevens, 1960), p. 87-89; KehriRandall, Universal Jurisdiction Under Internatibbaw, 66 Texas
Law Review 804-806 (1988); Gennady Danilenko, T&€ kand Third States in supra note 6, p. 1881-1882.

84 Morris, supra note 26, p. 37-42; Georg Schwarerger, The Judgment of Nuremberg, 21 Tulane LawieRe329,
reprinted in Guénaél Mettraux, Perspectives onNbbeemberg Trial (Oxford University Press, 2008),170; Hans
Kelsen, The Legal Status of Germany According toDeclaration of Berlin, 39 American Journal oflmtational Law
518 (1945).

85 Schwarzenberger, supra note 84, p. 170; Quincighty The Law of Nuremberg Trial, 41 American Juair of
International Law (1947), reprinted in Guénaél ik, Perspectives on the Nuremberg Trial (Oxfomiversity
Press, 2008), p.330-333.

86 Egon Schwelb, supra note 81, p. 149-152; Hariselke Will the Judgment in the Nuremberg Trial Gidnte a
Precedent in International Law? 1 International &mnparative Law Quarterly 153, reprinted in Guémdéttraux,
Perspectives on the Nuremberg Trial (Oxford Uniigiress, 2008), p. 286-288. According to Egonv@dh, such an
holding is supported by the following elements: Tlhendon agreement and the Nuremberg Charter desthi
Tribunal as a “international” military tribunal;étpreamble of the London agreement states thdtdbesignatories are
acting “in the interest of all the United Nationgrticle 5 of the London agreement invites any membf the United
Nations to adhere to the agreement; Article 6 efXluremberg Charter provides that the IMT has glictgon not only
over Germans but over “major war criminals of therdpean Axis countries”; the nature of the crimesvgled in
Article 7 of the Nuremberg Charter, and; the inemtof the Allies and of the Tribunal to place ttréal on an
international legal basis; Accordingly, the IMT was international court, which jurisdiction was &adson the
universality principle.

87 Schwelb, supra note 81, p. 149-152; Kelsen,asapte 86, p. 286-288.

88 Trial of the Major War Criminals before the Imtational Military Tribunal, vol. I, Nirnberg 194, 223

89 Schwarzenberger, supra note 84, p. 170
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thereby conferred jurisdiction to the Tribunal dre tbasis of the territorial and active nationality
principles®®

The U.N. Secretary General in its 1949 ReportlenNuremberg Tribunal confirmed that the
meaning of “had done together what any one of thaght have done singly” can be interpreted as
supporting the universal jurisdiction conceptionnasch as the sovereign consent conceptiathe
indeterminacy concerning the legal basis under ke Nuremberg Tribunal exercised jurisdiction
persists to this day.

The same ‘concept’ as for the Nuremberg Tribummgdlias in respect of the trials conducted
under Control Council Law No. 10 — absence of fdrm@nsent of the German State to the law

establishing the Tribunals - and thus the sameegtions resurg Indeed, the Control Council Law

90 The four Allies were entitled under internatibfew to legislate for Germany since the latter veasupied by the
formers. The sovereign powers of Germany were qalshed to the Allies which considered that the dam
Agreement was an appropriate means to establiglinfipstitution to exercise their powers over thiimperium.
Even though the London agreement may be charaeteds an international treaty, the powers of thbuhal were
originating from municipal law. The powers confetren the Tribunal by the Allies were the powerstaf de facto
sovereigns of Germany. Hence, many refer to the BdTan “occupation” court which jurisdiction wassed on the
territorial and nationality principle. The Alliess de facto sovereigns of Germany expressed theenbof the latter to
the exercise of jurisdiction; See Schwarzenbergapra note 69, p. 170; Quincy Wright, supra nd&eB 330-333;
Kelsen, supra note 86, p. 286-288.

91 The Charter and Judgment of the Nuremberg Tab86, UN Doc. A/CN/4/5, (1949) (memorandum subeditby the
Secretary General of the United Nations), p. 79s8@; also Morris, supra note 27, p. 41.

92 On 20 December 1945, the Allied Control Coureibacted Control Council Law No. 10, which was a tifagéral
agreement enacted in order to try war criminalgiothan those dealt with by the Nuremberg Tribunaiticle Il of
Control Council Law No. 10 authorized each occugyauthority of Germany to bring to trial, before ‘@ppropriate
tribunal”, persons suspected of having committeches. Article Il recognized as crimes, acts thatstituted crimes
against peace, crimes against humanity and waresri@n 18 October 1946, the commander of the U% ZAclopted
Ordinance No. 7 which provided for the establishimgh“military tribunals which shall have the powtr try and
punish persons charged with offenses recognizedriages in Article Il of the Control Council Law Nd.0.” The
Military Tribunals themselves generally considetbdt “the tribunals authorized by Ordinance No.r& dependent
upon the substantive jurisdictional provisions o£ClLaw 10 and are thus based upon internatiortabaity and retain
international characteristics.” United States afigkica v Josef Altstoetter et al. (Justice), Triduwar Crimes I, p.
958; see also Ministries, where Tribunal IV heldttl{t]his is not a tribunal of the United StatefsAomerica, but is an
International Military Tribunal, established anceesising jurisdiction pursuant to authority givem such establishment
and jurisdiction by Control Council Law No. 10.” Mstries, Order, 29 Dec. 1947, XV TWC 325; Thiswifts with
the assessment that the military tribunals weratece pursuant to Control Council Law No. 10 whishaimultilateral
agreement enacted by the Allied Control Councithessupreme legislative authority in Germany. Nbaktss, Heller
argues that the supposition that the military tnils were international tribunals because they Vid#pendent upon the
substantive jurisdictional provisions of C. C. Lawn. 10" leads to illogical results, see Kevin Joeller, The
Nuremberg Military Tribunals and the Origins ofdmational Criminal Law (Oxford University Pres§14), p. 112.
Conversely, many argued that the military Tribunalere American courts. Von Knieriem claimed it was
“incontestable” that “[tlhe Nuremberg Tribunals werot international but American tribunals.” Augi&in Knieriem,
The Nuremberg trials (H. Regnery Co., 1959), p.;100arben, Judge Curtis Shake observed from énelbthat “this
Tribunal is an American Court constituted under Aiggn Law.”, quoted in Von Kniriem, p. 97; Telfofchylor told
Tribunal Il that “[a]lthough this Tribunal is inteationally constituted, it is an American courheTobligations which
derive from these proceedings are, therefore, quéatily binding on the United States.”, quoted ionvKniriem, p. 97.
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No. 10 trials did not appeal to their ‘sovereiggistative power’ only; they also relied in some e&as
on the universality principl€® For instance, in thédostagecase, the military tribunal relied on
universal jurisdiction to assert authority over thefendants who were accused of war crifid@he
Hostagetribunal opinion was not uncontroversial but fousupport in other judgments of the military
tribunals. InJusticeJudge Blair declared - reminding us of the debabtedmberg Tribunal statement -
that “the Allied Powers, or either of them, have tight to try and punish individual defendantghis
case.® The majority inEinsatzgruppermdded that

“[t]here is no authority which denies any belligarenation jurisdiction over individuals in its
actual custody charged with violation of internatiblaw. And if a single nation may legally take
jurisdiction in such instances, with what more oegasnay a number of nations agree, in the
interest of justice, to try alleged violations bétinternational code of war®”

Other instances where the universality concepti@s wadopted are thdadamar®’ Zyklon B® and
Kesselringcases:

However, this would have meant that the decisidnhe military tribunals were reviewable by the Armcan federal
courts, a claim specifically rejected by the Unitethtes Court of Appeals for the D.C. Circuit ircklv. Johnson:
“[Military Tribunal 1V’s] power and jurisdiction arse out of the joint sovereignty of the Four vitdas Powers. The
exercise of their supreme authority became vestethé Control Council. That body enacted Law No, fod the
prosecution of war crimes...Pursuant to that powed, agreeably to rules duly promulgated by Ordinadoe 7, the
Zone Commander constituted Military Tribunal 1V,d&m whose judgment Flick is now confined. Thus pbever and
jurisdiction of that Tribunal stemmed directly frothe Control Council, the supreme governing bodyGeirmany,
exercising its authority in behalf of the Four Atli Powers...Accordingly, we are led to the final dosion that the
tribunal which tried and sentenced Flick was natitaunal of the United States.” Flick v. Johnsoif41F.2d 983, 986
(D.C. Cir. 1949); The military tribunals’ jurispredce remains ambivalent as to the legal basis fercesing
jurisdiction over the German war criminals. Theblmal relied on various heads of jurisdiction: @&thationality,
territoriality passive personality, protective andversal jurisdiction.

93 A.R. Carnegie, Jurisdiction over Violations bétLaws and Customs of War, 39 British Yearbooktérnational Law
418 (1963); However see Heller, supra note 923@.who says that these heads of jurisdiction wetethissue in the
trials under Control Council Law No. 10.

94 “An international crime is such an act univdssakcognized as criminal, which is considered avgr matter of
international concern and for some valid reasometbe left within the exclusive jurisdiction ofetlstate that would
have control over it under ordinary circumstancBse inherent nature of a war crime is ordinarigelf sufficient
justification for jurisdiction to attach in the casi of the belligerent into whose hands the allegaahinal has fallen.
Such crimes are punishable by the country wherettinee was committed or by the belligerent into s#dands the
criminals have fallen, the jurisdiction being corremt.” United States of America v Wilhelm List &t (Hostage), Xl
TWC 1241.

95 United States of America v Josef Altstoettealet(Justice), Blair Separate Opinion, Il TWC 11%nce, it can be
proposed that the Allies through Control CouncilwL&lo. 10 pooled their jurisdiction over the intetinaal crimes
committed by the German war criminals, Scharf, aupate 74, p. 103-106.

96 United States of America v Otto Ohlendorf (Etmgauppen), IV TWC 460.

97 According to the United Nations War Crimes Cossign (UNWCC), the United States Commission ‘jud#dn in the
Hadamar Trial jurisdiction can be “(a) the geneatattrine recently expounded and called" univergalitjurisdiction
over war crimes," which has the support of the éhiNations War Crimes Commission and accordinghichwvevery
independent State has, under International Lavisdiotion to punish not only pirates but also waminals in its
custody, regardless of the nationality of the wictr of the place where the offence was commitpedticularly where,
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The International Military Tribunal for the Far &g Tokyo Tribunal) appears less contested as
to its jurisdictional basis. Indeed, the Tokyo Tmlal was acting with the consent of the Japanese wh
had formally signed an instrument of surreni€ievertheless, there were two conceptions of the
Tokyo Tribunal’'s jurisdiction over the territory @mationals of Japan: one based on the universal
jurisdiction arising from nature of the crimes aambther one based on the sovereign consent of Japan
expressed by the Allied powers. Unlike the IMTe #overeign consent conception seems to be the
most commonly adopted position regarding the |dgelis of the Tokyo Tribunal. Nevertheless, the

Chief of Prosecutioff* and dissenting Judge Berndfdadvanced the argument that the basis upon

for some reason, the criminal would otherwise gpumished.” Law Reports of Trials of War Criminal&l. 1, Case 4,
p. 46, Trial of Alfons Klein et al., United Statblitary Commission Appointed by the Commanding @exl Western
District, U.S.F.E.T., Wiesbaden, Germany, 8-15thoDer 1945.

98 According to the UNWCC Report, the British Maliy Court in the Zyklon B case stated that jurisdit could be based
on “(a) the general doctrine called UniversalityJofisdiction over War Crimes, under which evergependent State
has in International Law jurisdiction to punishai@s and war criminals in its custody regardlegb@hationality of the
victim or the place where the offence was committéd.aw Reports of Trials of War Criminals, Vol. Case no. 9,
Trial of Bruno Tesch and two Others, British MitigaCourt, Hamburg, 1-8th March 1946.

99 The defendant, a German, was tried and conviayea British military court in Venice on a chargecommitting war
crimes against Italian nationals in Italy. Law Repmf Trials of War Criminals, vol. 8., Case Nd,, 4. 9, The Trial of
Albert Kesselring British Military Court at Venic#aly, 17 February-6 May 1947.

100 In August 1954 Japan accepted the Potsdamfagolawhich provided that “stern justice shallrbeted out to all war
criminals” and signed a formal instrument of sudenwhich stated that “the authority of the Empexod the Japanese
government to rule the state shall be subject & Shpreme Commander for Allied Powers.” This unstent of
surrender was between the Allies and Japan. AMbscow Conference a Far Eastern Committee waslesttad to
review the orders of the Supreme Commander foedlfPowers; however, it was also agreed that ther lvould be a
military officer operating under United States coamd. While the Far Eastern Committee had the poovezview the
directives and decisions of the Supreme Commaratehlfied Powers, it was also provided that thedatould issue
such directives and decisions on his own initiati@n 6 October, the US State, War and Navy Depantsne
Coordinating Committee issued a directive statihgttGeneral MacArthur had the power “to appointcgde
international military tribunals [for trial] of faEastern war criminals”. The directive stressadttie appointment of
any such international court and in all trials efa the international character of the Court #melauthority by which
it is appointed should be properly recognized amgleasized, particularly in dealing with the Japangsople.” On 19
January 1946, General McArthur, acting as the Supr€ommander for Allied Powers, issued the speeciatlamation
establishing the Tokyo Tribunal and its Charter. @sesult of the relation between the US State, Afat Navy
Departments Coordinating Committee, the Far Eastermmittee and the Supreme Commander for Allied é?ewnthe
never-ending issue as to whether the post SeconddWdar Tribunal was an occupation court or an rimaional
tribunal resurfaces; See Neil Boister and RobesterThe Tokyo International Military Tribunal - Reappraisal
(Oxford University Press, 2008).

101 Joseph B. Keenan and Brendan F. Brown, Crig@isist International Law (Public Affairs, 1950),18.

102 “It is to a superior authority recognized astsby all the parties concerned or most of thenh bleéongs the right of
settling differences among parties. The acceptafcéhis principle within each nation is sufficieproof of its
conformity to natural and universal law, respectvbfch indeed supplies the very foundation of land &ivil society. A
Universal authority would be the one competent teate tribunals to judge individuals accused ofmes against
universal order. But for want of an organism enddwéth such universal authority, he who possesdeatial power
and moral authority sufficient to assume that digtg set up the necessary tribunals for the tripleo§ons suspected of
acts supposed to be in criminal infringement ofuratand international law. For this purpose he gae the rules of
procedure for securing the appearance of the Adcheéore the Tribunal for the judgment of the A@muliss also for
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which the Tokyo Charter was created was a genéght to enforce international criminal laif?
Hence, even though Japan gave its consent to thengnaf the Tokyo Tribunal Charter and
jurisdiction, the Tokyo Tribunal gave rise to trearse propositions with regard to its jurisdictiobakis

than the Nuremberg Tribunal and the trials condiateder Control Council Law No. 10.

1.5. The Nuremberg principles and the work of the Intermational Law Commission

Following the Nuremberg judgment the General Asdgrobthe UN adopted Resolution 95 (1) on the
Affirmation of the Principles of International La®Recognized by the Charter of the Nuremberg
Tribunal’® In order to have these principles firmly estdi®is in international law and thoroughly
defined, the General Assembly requested the Iniems& Law Commission (ILC) on 21 November
1947 to formulate the Nuremberg principles andréppre a Draft Code of Offences against the Peace
and Security of Mankind?® The ILC submitted its formulation of the Nurembeminciples in 1958°

and adopted two draft codes in 1950 and 19540n 9 December 1948, the General Assembly invited
the ILC “to study the desirability and possibility establishing an international judicial organ fbe

trial of persons charged with genocide or othemes over which jurisdiction will be conferred upon
that organ by international conventiort8®. This project was in line with Article VI of the948
Genocide Convention which referred to a (futurejeinational penal tribunaf®

execution of the judgment. [...] The crimes cometittagainst the peoples of a particular nation #e arimes
committed against members of the universal commuiihus, the de facto authority which can orgarnfee trial of
crimes against and peace and humanity can, ihdsfit opportune, prosecute for crimes against lgsopf particular
nations also along with them. The law to be appifeduch case, however, will not then be of a paldir nation, the
victor or the defeated, but that of all nationsisg&nting Judgment of the Member from France oflthernational
Military Tribunal for the Far East, p. 2.

103 Neil Boister and Robert Cryer, supra note p031.

104 General Assembly Resolution 95 (I) of 11 Decemib946, Affirmation of the Principles of Interraal Law
recognized by the Charter of Niirnberg Tribunal, Dbdt. A/236.

105 General Assembly resolution 177 (1) of 21 Nober 1947, Formulation of the principles recognigethe Charter of
the Nurnberg Tribunal and in the judgment of thibdinal, UN Doc. A/RES/177(ll).

106 ILC, Principles of International Law recogniziedthe Charter of the Nirnberg Tribunal and in Suelgment of the
Tribunal, with commentaries 1950, Yearbook of th€,11950, vol. II.

107 The Code was originally titled a code of offesicthe change from ‘offences’ to ‘crimes’ was médjeGeneral
Assembly Resolution 42/151 of 7 December 1987, Uid.[}A/42/49.

108 General Assembly Resolution 260 B (Il) of 9cBmber 1948, Study by the ILC of the Question ofraarnational
Criminal Tribunal, A/RES/3/260 B.

109 Genocide Convention, art. 6 reads as follow®rSons charged with genocide or any of the otbisr enumerated in
Article 3 shall be tried by a competent tribunaltieé State in the territory of which the act washoutted, or by such
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The ILC appointed twépecial Rapporteurs Ricardo J. Alfaro and Emil Sandstrém - to draft
working papers on the question of the desirabifibhd possibility of establishing an international
judicial organ*'® Alfaro submitted in his report that it was bothsilable and possible to establish
international criminal jurisdictioh:* One objection to the creation of internationaininial jurisdiction
that Alfaro recognized as worthy of consideratioaswthe question of sovereignty. Indeed, States
objected that to relinquish their domestic crimijualsdiction was contrary to the traditional pripple
of sovereignty. Alfaro considered that there wave tounterarguments to what he referred to as the
“absolute sovereignty” objection. First, crimes iagathe peace, war crimes, crimes against humanity
and genocide are perpetrated by Governments ondiyiduals as representatives of Governments.
Thus, their repression by territorial courts isisgprobable that only an international criminal dour
could properly try these international crimes. S$el;aabsolute sovereignty is incompatible with the
existence and functioning of the United NationgeS&ad to accept that a part of their sovereigaty
been relinquished to the United Nations. Thus, ilfzonsidered that international criminal jurisaiot
should be created by the United Natidtfs.

On the other hand, Emil Sandstrom submitted in f@gort that international criminal
jurisdiction would be ineffective and therefore esitable**® According to the Special Rapporteur, too
many States considered that the repression of srimas a matter within the competence of the State
and not a matter to be dealt with by the intermatiocommunity™** Thus, Sandstréom did not
recommend the establishment of international craijarisdiction until the attitude of States inghi
regard changed.

The two Special Rapporteurs agreed that delegaticriminal jurisdiction was a necessary
element for international criminal jurisdiction be established. However, while Alfaro was optinaisti
that the community of States would create suchsgiction, Sandstrom believed States were too

international penal tribunal as may have jurisdictwith respect to those Contracting Parties whkitdil have accepted
its jurisdiction.” The ILC request and the Genoci@envention were adopted during the same Generaembly
plenary meeting.

110 ILC, Report of the ILC on the work of its firs¢ssion, 12 April to 9 June 1949, part |, chap.gatras.32-34, Yearbook
of the ILC 1949, UN Doc. A/925 (A/4/10).

111 ILC, Report on the Question of Internationaih@nal Jurisdiction by Ricardo J. Alfaro, Speciagporteur, Yearbook
of ILC (Vol 1) 1950.

112 Report on the Question of International Crirhihaisdiction by Ricardo J. Alfaro, supra note p717.

113 ILC, Report on the Question of Internationain@nal Jurisdiction by Emil Sandstrom, Special Rapeur, Yearbook
of ILC (Vol Il) 1950, par. 131-134, UN Doc. A/1318/5/12).

114 Report on the Question of International Crirhihaisdiction by Emil Sandstrém, supra note 92 1.
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jealous of their adjudicative and enforcement fgliagson to delegate them to an international body.
The ILC discussed the reports presented by Alfaib Sandstrom and decided by eight votes to one,
with two abstentions, that the establishment ofir@ernational judicial organ was desirable and
possible™'® On the base of the ILC report, the General Assgrasked a committee to draft a Statute
for an International Criminal Coutt® However, the special committee submitted two respahich
reflected the increasing reluctance of the inteomal community regarding the establishment of an
international criminal jurisdictiofr’

Finally, on 4 December 1954 the General Assemlkga$or a draft definition of aggression to
be submitted to *® This last request saw the early progress of tkiediiccumb to the paralysis of the
Cold War. Due to the relationship between the ruefin of aggression and the question of
international criminal jurisdiction, the General s&mbly considered that the Draft Code of Offenses
against the Peace and Security of Mankind and rthie 8tatute for an International Criminal Court be
postponed until a draft definition of aggressionsveubmitted® Hence, until 1981 the process of
drafting the Draft Code of Offences against thecBeand Security of Mankind and establishing an
international criminal jurisdiction was blocked.

Around the same time as the resurgence of domastceedings against perpetrators of crimes
committed during World War #?°the General Assembly by Resolution 36/106 of 18ebeber 1981
invited the ILC to resume its work in elaboratinge tDraft Code of Offences against the Peace and
Security of Mankind, which would become the Draftd@ of Crimes Against the Peace and Security of
Mankind (Draft Code of Crimes}* The drafting of the Code of Crimes again raisedptoblem of its

implementation and the various possible optionstesy of territoriality, system of personality,

115 ILC, Report of the ILC on its Second Sessiodube to 29 July 1950, Yearbook of the ILC (Vol1B50, p. 378, UN
Doc. A/1316.

116 General Assembly Resolution 489 (V) of 12 Decemhk950, International Criminal Jurisdiction, UN ®o
A/RES/5/489.

117 See Official Records of the General Assembdyesth Session, Supplement No. 11 (A/2136); Seei@lfRecords of
the General Assembly, Ninth Session, SupplementlR¢A/2645).

118 General Assembly Resolution 895 (IX) of 4 Debem 1954, Question of Defining Aggression, UN. Doc.
A/RES/9/895.

119 General Assembly Resolution 897 (I1X) of 4 Delbenl954 Question of Defining Aggression, UN. DARES/9/895;
General Assembly Resolution 898 (IX) of 14 Deceml®54, International Criminal Jurisdiction, UN. Doc
A/RES/9/898.

120 E.g. Barbie; Demjanjuk; Finta.

121 General Assembly Resolution 36/106 of 10 DeenB81, Draft Code of Offences against the PeadeSa&curity of
Mankind, UN Doc. A/RES/36/106.
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universal system and system of international crihjarisdiction'®? It was not until the complete end
of the political stagnation caused by the Cold \Wat the issue of international criminal jurisdocti
could be addressed. The Draft Code of Crimes waslagded on first reading in 1991, but it was
generally viewed plethoric and inadequdfé.This led some to express their preference for
international criminal jurisdiction being examinedparately from the project of the Draft Code of
Crimes?®*In 1989 the General Assembly asked the ILC tohirrconsider the issue of international
criminal jurisdiction*?®

In 1992 the ILC commenced work substantially onrafCStatute for an International Criminal
Court'?® In 1994 a Draft Statute was adopted and recomnuetwlthe General Assembl§. The ILC
Draft Statute was modest and limited in its scopee Statute of the proposed court aimed to be
primarily “procedural and adjectival®® The envisaged international criminal court wasvjgted with
jurisdiction over (1) genocide; (2) aggression; 8jious violations of the laws and customs applea
in armed conflict; (4) crimes against humanity; &byl crimes, established under or pursuant to the

treaty provisions listed in the Annex to the Statdbwever, the court had ‘inherent jurisdiction’ only

122 ILC, Report of the ILC on the work of its tiyutifth session, (3 May-22 July 1983), 2 Yearbodkhe ILC 1983, UN.
Doc. A/38/10; ILC, Report of the ILC on the workitd thirty-eighth session (5 May - 11 July 1986y &arbook of the
ILC 1986.

123 See Commentaries on the International Law Casion’s 1991 Draft Code of Crimes against the PaackSecurity
of Mankind (1993). Work on the second reading & Braft Code recommenced in 1994 and was compiaté896,
leading to a much more modest proposal; see thdftiweport on the draft code of crimes against peace and
security of mankind, by Mr. Doudou Thiam, SpeciahpRorteur, 2 Yearbook of the ILC 99 (1994) UN Doc.
A/CN.4/460; ILC, Report of the ILC on the work a§ iforty-sixth session (2 May-22 July 1994), 2 eaok of the ILC
74-87 (1994); Thirteenth report on the draft coflerones against the peace and security of mankigdylr. Doudou
Thiam, Special Rapporteur, 2 Yearbook of ILC 3598PRUN Doc. A/CN.4/466; see also Yearbook of ILOO&9Vol. |,
p. 151.

124 James Crawford, The Work of the InternatiorellCommission, in supra note 6, p. 24.

125 General Assembly Resolution 44/39 of 4 Deceni889, International criminal responsibility of imdluals and
entities engaged in illicit trafficking in narcotilrugs across national frontiers and other tramsmaitcriminal activities:
establishment of an international criminal courthwjurisdiction over such crimes, UN Doc. A/RESBRL At the
request of Trinidad and Tobago the GA asked the tb@onsider when working on the Draft Code of Garto
establish an international criminal court to de@&hvof international illicit trafficking in narcoti drugs. Later on, the
General Assembly Resolution 45/41 of 28 Novemb&01®Report of the ILC on the work of its 42nd sessUN Doc.
A/RES/45/41, noting that the elaboration of the €eduld contribute to the strengthening of intaoratl peace and
security invited the ILC to consider further theus of an international criminal jurisdiction indlog the possibility of
establishing an international criminal court, thisttime without a specific interest in internatiilicit trafficking in
narcotic drugs.

126 See ILC, Report of the Working Group on thestjoa of an international criminal jurisdiction,Y2arbook of the ILC
58, par. 99 (1992), UN Doc. A/CN.4/L.471.

127 See ILC, Draft Statute for an internationahménal court, with commentaries, Report of the ILE the work of its
forty-sixth session, 2 May-22 July 1994, 2 Yearbobkiternational law commission 26, par. 91 (1994)

128 See ILC, Draft Statute for an Internationah@nal Court, with Commentaries, supra note 1136p.
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over the crime of genocidE® The principle of ‘ceded jurisdiction’ was the ‘girig star’ for the rest of
the crimes within the subject matter jurisdictidrttee Court*

The principle of ‘ceded jurisdiction’ meant thattimternational criminal jurisdiction would
only proceed if the custodial and the territorigt8s had ceded their jurisdiction to the Cdtirtn
other words, the Court was envisaged as a fa@hgilable to States who wished to delegate their
jurisdiction over a situation to the internatiormalurt. On the other hand, the Court would not seek
whether jurisdiction was ‘ceded’ if it gained judistion over the matter as a consequence of aragfer
by the SC acting under Chapter VIl of the UN Chartéln its commentary, the ILC wrote:

The Commission felt that such a provision was resrgsin order to enable the Council to make

use of the court, as an alternative to establisathgoctribunals and as a response to crimes

which affront the conscience of mankind. On theeotiand it did not intend in any way to add to

or increase the powers of the Council as defingterCharter, as distinct from making available

to it the jurisdiction mechanism created by theéusta
The Draft Statute of the International Criminal @owas submitted to the General Assembly in
November 199433 In the General Assembly most delegations endotBedestablishment of a
permanent international criminal court. The SC batl recently created aad hoctribunal for the
Former Yugoslavia and was being pressed to createcandad hoc tribunal to prosecute those

responsible for genocide and other serious vialatiaf international humanitarian law in Rwanda.

1.6. The Security Councilad hoctribunals

129 The court had “inherent jurisdiction” only owde crime of Genocide. Even though the ILC usedténm “inherent”
jurisdiction, it meant “that the court ought, extiepally, to have inherent jurisdiction over it byrtue solely of the
States participating in the Statute, without ansthfer requirement of consent or acceptance by amicplar State.”
However, the State making the complaint needs ta party to the Convention on Genocide and to théufe of the
Court. See ILC, Draft Statute for an InternatioBaiminal Court, with Commentaries, art. 21 (1) {@)37.

130 See ILC, Draft Statute for an Internationaln@nial Court, with Commentaries, p. 36, fn concegnihe “inherent”
jurisdiction over Genocide.

131 Ibid..

132 See ILC, Draft Statute for an internationainénal court, art. 23.

133 At the 49th session of the General Assembiyais decided that the ILC Draft Code would be cargd during the
50th session but that first @a hoccommittee for the Establishment of an Internatid@@minal Court needed to be set
up. UN GAOR 6th Comm., 49th Sess., 23 November 198#Doc. A/C.6/49/L.24.
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On 6 October 1992 the SC established a commissiexperts to investigate violations of internatibna
humanitarian law in the former Yugoslavid. The report of the Commission of experts on therfen
Yugoslavia stated that it was led to consider temiof the establishment of ad hocinternational

tribunal. According to the Commission:

States may choose to combine their jurisdictiondeurthe universality principle and vest this

combined jurisdiction in an international tribun@he Nuremberg International Military Tribunal

may be said to have derived its jurisdiction fromets a combination of the national jurisdiction

of the states parties to the London Agreementggttp that Tribunal>
Not only did this legal opinion rejuvenate the disgement over the jurisdictional basis of the
Nuremberg Tribunal, it also cast doubt on the pdace by which international criminal jurisdiction
was to be establishéd’

On 25 May 1993, following the Commission’s recomuteion, the SC adopted under Chapter

VII of the UN Charter Resolution 827 which estaldid the International Criminal Tribunal for the
Former Yugoslavia for the prosecution of persorspoesible for serious violations of international
humanitarian law committed in the territory of fieemer Yugoslavia since 1991 (ICTY Similarly,
on 8 November 1994 the SC adopted, again undert@hgjil of the UN Charter, Resolution 955,
which established the International Criminal Triburfior Rwanda for the prosecution of persons
responsible for genocide and other serious viatatiof international humanitarian law committed in
the territory of Rwanda and by Rwandan nationalthenterritory of neighboring States, during 1994
(ICTR).:®

The basis of thed hoctribunals’ jurisdiction is territoriality in thease of the ICTY®*® and

134 Security Council Resolution 780 (1992), essdltig a Commission of Experts to Examine and Arelyformation
Submitted Pursuant to Resolution 771, UN Doc. SIREG

135 Interim Report of the Independent CommissiorExperts Established Pursuant to Security Counegdiition 780
(1992), par. 73, UN Doc. S/25274 (1993).

136 See e.g. Scharf, supra note 74, Morris, supea 2V .

137 Security Council Resolution 827 (1993) of 25yM®93, adopting the Statute of the Internationdbudnal for the
Prosecution of Persons Responsible for Seriousa¥iols of International Humanitarian Law Committed the
Territory of the Former Yugoslavia since 1991, UNADS/RES/827 (hereinafter ICTY Statute).

138 Security Council Resolution 955 (1994) of 8 Bimber 1994, with annex containing the Statute efltiternational
Criminal Tribunal for the Prosecution of Personsspimsible for Genocide and Other Serious Violatiards
International Humanitarian Law Committed in the rfitery of Rwanda and Rwandan Citizens Responsibole f
Genocide and Other Such Violations Committed inTtegritory of Neighbouring States between 1 Jand&$4 and 31
December 1994., UN Doc. S/RES/955 (hereinafter |Gi&ute).

139 Schabas maintains that the jurisdiction of @€Y is territorial in nature; it is restricted tbe territory of the former
Yugoslavia, William Schabas, An Introduction to thésrnational Criminal Court (Cambridge UniversRyess, 2011),
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territoriality and nationality in the case of tHeTIR*° Hence, it could be maintained that #m hoc
tribunals’ adjudicative jurisdiction derives fromdelegation of these jurisdictional bas&'s.The SC,
when adopting a resolution establishing an intéonat criminal tribunal under Chapter VII, exergse
powers delegated to it by all the Member StatethefUN*>While Scharf argues that the delegated
jurisdictional basis is universal jurisdiction, Alde claims it is territorial jurisdictio> Conversely,
Morris*** and former US Ambassador Scheffecontest that the SC is delegating any ‘bases'tateS
jurisdiction to thead hoctribunals. In their opinion, thad hoctribunals’ jurisdiction finds its source
exclusively in the power of the SC to maintain intgional peace and securify.

In Milutinovic et al, the Defendants, who were accused of crimes cteuin Kosovo,
challenged the jurisdiction of the ICTY on the Isathat the Federal Republic of Yugoslavia (FRY)
was not a Member State of the UN in 1999 when teged crimes were committédf’. According to

p. 63; ICTY Statute, art. 1:“The International Tuital shall have the power to prosecute persongmnsfiie for serious
violations of international humanitarian law comiedt in the territory of the former Yugoslavia sind®91 in
accordance with the provisions of the present &t&tu

140 Schabas argues that the jurisdiction of theR@Tboth territorial and personal; it is restritt® crimes committed in
Rwanda or by Rwandans; Schabas, supra note 183, pCTR Statute, art. 1:“The International Tribuf@ar Rwanda
shall have the power to prosecute persons resgerisibsserious violations of international humariga law committed
in the territory of Rwanda and Rwandan citizenspoasible for such violations committed in the temy of
neighbouring States, between 1 January 1994 aride82mber 1994, in accordance with the provisionthefpresent
Statute.”

141 Akande says that the tribunals “constitute glamof the delegation by States of criminal judsdn to international
tribunals, Akande, supra note 74, p. 628; Schadf@imstein maintain that thed hoctribunals represent a “collective
exercise of universal jurisdiction of States.” Yiwrdinstein, The Universality Principle and War Ceisn in Michael
Schmitt and Leslie Green, The Law of Armed Conflinto the Next Millenium (U.S. Naval War ColledgE98), p. 17-
37. Scharf, supra note 74, p. 108.

142 Charter of the United Nations (San Franciséa]Juhe 1945) (hereinafter the UN Charter), artlp4%charf, supra note
74, p. 296; Akande, supra note 74, p. 628; Juddkv&i of the ICTY Appeals Chamber, states in hisassp opinion
on theTadic Interlocutory Appeal Decisioas follows: “It cannot be denied that under Agi@4(1) of the Charter,
Member States transferred their sovereign righthéoSecurity Council when it took Chapter VIl peedings on their
behalf to establish the Tribunal and agreed to dxenB by the Council’s decisions. In the instantectise transfer of
sovereign rights included the rights which Stated m respect of trial of accused persons for serioffences against
international humanitarian law which they may haeenmitted and for which they were liable within itheespective
jurisdictions. In view of Article 2(7) of the Chart the intrusion of the United Nations in matteffecting the sovereign
rights of Member States is legal and permissiblethé matters pertain to Chapter VIl proceedingS€e Tadic
Interlocutory Appeal Decisigrludge Sidhwa separate opinion, par. 85.

143 Akande, supra note 74, p. 628; Scharf, supia ™, p. 108.

144 Morris, supra note 27, p. 13.

145 Scheffer, supra note 25, 68.

146 Morris, supra note 27, p. 13; seadic Interlocutory Appeal Decisiopar. 38. “ The Security Council has resorted to
the establishment of a judicial organ in the forfna international criminal tribunal as an instrurhéor the exercise of
its own principal function of maintenance of peacw security, i.e., as a measure contributing ¢oréstoration and
maintenance of peace in the former Yugoslavia.”

147 Prosecutor v. Milutinovic et al., ICTY, Triah@mber, Motion Challenging Jurisdiction, IT-99-37;B May 2003; see
Akande’s critique of the decision, supra note 7439-631. The ICTY Statute would normally applytembers of the
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the defendants, the ICTY, a court created by thec®@ld not have jurisdiction over crimes committed
in a non-UN Member State. A potential solution histissue was that the ICTY was exercising
universal jurisdiction so that it would not be reged to the territorial space of UN Members. The
Trial Chamber eschewed the issue by stating that RRY retained sufficient indicia of UN
membership during that period to be amenable torélgeme of the SC resolutions adopted for the
maintenance of international peace and sectifitgince the jurisdiction of the ICTY over eventsttha
occurred in the FRY was confirmed, there was nalrfee the Trial Chamber to address the second
strand of the motion which challenged the ICTY svensal jurisdiction*°

Judge Robinson, however, addressed this questiois separate opinion. According to Robinson:

It seems that when it is said that the ICTY is ganeple of universal jurisdiction, what is meant
is that since the crimes in respect of which it hasdiction attract universal jurisdiction, the
Security Council relied on such jurisdiction inasishing the Tribunal. It may be that this is said
on the basis of a comparison with the manner inciwhthe Allies combined the universal
jurisdiction each of them had over the specifidéthes to establish the Nuremberg Tribunal. But
the comparison between the establishment of a waihtiibunal by States on the one hand, and
the Security Council on the other, is not apt, bbseain respect of the latter, the source of the
Council’s power is its right under Chapter VII d¢fet United Nations Charter to adopt measures
for the maintenance of international peace andritgcd’

It appears that Judge Robinson agrees with MonaisScheffer; the jurisdiction of tred hoctribunals
is based on the powers of the SC under Chaptetodticourt As the Appeals Chamber of the ICTY

UN by virtue of Article 25 of the UN Charter, whiginovides, “The Members of the United Nations agceaccept and
carry out the decisions of the Security Councid@atordance with the present Charter.” The ICTY us¢atvould apply
to states which are not member of the UN by virtieArticle 2 (6) of the UN Charter which provide$The
Organization shall ensure that states which aremembers of the United Nations act in accordandd wiese
Principles as far as may be necessary for the sr@nte of international peace and security.” Therm@tional Court
of Justice in its advisory opinion in the Namibiaseé declared that the non-Member States of the Wkk fact in
accordance with” the decisions of the UN, whichrimated the mandate for Namibia and declared tesepce of
South Africa in Namibia illegal; Legal ConsequenéasStates of the Continued Presence of Southcafim Namibia
(South West Africa) Notwithstanding Security Courésolution 276, 1971 (Advisory Opinion), Interioaial Court of
Justice, 1960 ICJ Report 16.

148 Ibid., par. 44: “General Assembly resolutiorildhade clear that the FRY was not to be considasecontinuing the
membership of SFRY to the UN. On the other hand, ItBJ in the Genocide Case ruled in its Judgmenthen
application for revision on 3 February 2003: "he tdifficulties which arose regarding the FRY'sistabetween the
adoption of that resolution and its admission te thmited Nations on 1 November 2000 resulted frbm fact that,
although the FRY's claim to continue the internadidegal personality of the Former Yugoslavia was "generally
accepted" (see Security Council resolution 777®8&ptember 1992), the precise consequences ddithéion were
determined on a case-by-case basis (for examphepadicipation in the work of the General Asseméy ECOSOC).
Resolution 47/1 did not inter alia affect the FRNght to appear before the Court or to be a piarty dispute before the
Court under the conditions laid down by the Statii@r did it affect the position of the FRY in rétm to the Genocide
Convention."

149 Ibid., par. 64.

150 Ibid., Separate Opinion of Judge Patrick Ralninpar. 46.
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made clear in thdadic Interlocutory Appeal on Jurisdictipithis role is consistent with the SC’s
primary responsibility for the maintenance of iniional peace and security.

Since the SC may only establish a tribunal in raspoto a threat to international peace and
security™>? the idea of a permanent international criminalrtdegan to gain popularity among the
international community. Due to “tribunal fatigdé®a permanent court established by treaty was

needed with possibility for universal application.

1.7. The international criminal court

Between the 15 June and 17 July 1998 the UN Diplomatic Conference of Plengmtiaries on the
Establishment of an International Criminal Courb(e Conference) took place. As the Chairman of
the Rome Conference — Philippe Kirsch — reportbd, riegotiations regarding the adoption of the
Statute of the International Criminal Court in Romere tense and difficult but culminated effectwel
after five weeks with a vote of 120 to 7, with 2is@ntions>*

The most controversial issue at the negotiatiothefRome Statute was the jurisdiction of the
Court. The “question of questions of the entirgguti was whether the Court would exercise univiersa
jurisdiction or would need the consent of everyt&Stoncerned with the crinté>As Hans-Peter Kaul
points out, the conflicting principles were univaity versus State sovereignty. Article 12, which
provides for the preconditions for the exercisgurisdiction, was until the last minute before the
adoption of the Statute “a make or break provisitthUItimately, the “final compromise” was that the
ICC would have inherent jurisdiction only in sitizais where crimes were committed by a national of a

State party or in the territory of a State partyevBrtheless, it was felt essential that the SC be

151 Tadic Interlocutory Appeal Decisiompar. 32-40, see also Prosecutor v. Kanyabashi| Thamber, Decision on the
Defence Motion on Jurisdiction, ICTR, ICTR-96-1518 June 1997.

152 UN Charter, art. 39.

153 Michael P. Scharf, The Politics of Establishary International Criminal Court, 6 Duke JournalGdmparative &
International Law 169 (1995); David Scheffer, AletMissing Souls: a Personal History of the Wantes Tribunals
(Princeton University Press, 2012), p. 168.

154 Philippe Kirsch and John T. Holmes, The Rom&f€@nce on an International Criminal Court: Thegoléating
Process, 93 American Journal of International Labt?2Z1999).

155 Sharon A. Williams. Article 12, in Otto Triffler, Commentary on the Rome Statute of the Inteynak Criminal
Court (Hart Publishing, 1999), p. 329.

156 Kaul, supra note 25, p. 584.

157 Williams, supra note 155, p. 329.
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empowered to refer situations to this permanemtrimtional criminal court®Otherwise, the SC be
forced to continue establishing a successiormafhoctribunals in order to discharge its mandate,
where the court would not have jurisdictiBiMany consider, however, that because of the naifire
the subject matter jurisdiction of the ICC, it abulave exercised jurisdiction anywhere in the world
without the consent of the territorial State, tlagional State or the referral of the SC under Giraytl
of the UN Chartet®°

Indeed, the representatives of Germany made a gagpehich was supported by an important
number of NGO¥'and State$®’that the Court would have inherent jurisdiction véwer a crime
within its subject matter jurisdiction had been cortted. In other words, the Court would have had
universal jurisdiction over aggression, genocidenes against humanity and war crimes. To be sure,
no nexus with a State party and the crimes woulc ieeen needed for the ICC to have competence
over a case. However, this competence would stiVehbeen restricted by the principle of
complementarity. If a national system was able awlling to carry out the investigation or
prosecution, the national system would keep itsnary jurisdiction over the crim&:Furthermore,
even though the court’s inherent jurisdiction oaal crime within its subject matter could have been
exercised without the need to establish a link ketwthe crime and a State party, States not party t
the Statute were under no obligation to cooperéte tive Court:**

At the other end of the spectrum, some delegatiwogosed that the mandatory consent of all
of the interested States be required in order focgedings to be initiated by the Court. South Kore

158 Lionel Yee, The International Criminal Courtdathhe Security Council: Article 13 (b) and 16, im\RS. Lee, The
International Criminal Court: The Making of the Rer8tatute: Issues, Negotiations, Results (Kluwev Lrgernational,
1999), p. 146.

159 M. Cherif Bassiouni, The Legislative History thfe International Criminal Court: Summary Recoodsthe 1998
Diplomatic Conference (Volume 3), (2005, TransnaidPublishers), p. 182, par 84, see comment afigChi

160 Kaul, supra note 25, p. 584.

161 E.g. International Committee of the Red Crdsternational Commission of Jurist, Lawyers Comestfor Human
Rights, Amnesty International and Human Rights Watc

162 Schabas lists all the following as exampleStafes supporting Germany’s proposal: UN Doc. ANEQ83/SR.2, par.
54 (Sweden); UN Doc. A/ICONF.183/SR.3, par. 21 (@zRepublic); par. 42 (Latvia); par. 76 (Costa RiddN Doc.
A/CONF.183/SR.4/, par. 12 (Albania); par. 38 (Ghapar. 57 (Namibia); UN Doc. A/ICONF.183/SR.5 (falpar. 21
(Hungary); par. 32 (Azerbaijan); UN Doc. A/CONF.18R.6, par. 4 (Belgium); par. 16 (Ireland); par.-521
(Netherlands); par. 69 (Luxembourg); UN Doc. A/COMNI3 /SR.8, par. 18; (Bosnia and Herzegovina); par.
(Ecuador). To read Germany’s defence of its propesa UN DOC. A/CONF.183/SR.4, par. 20-21; Willigdn
Schabas, The International Criminal Court: A Comtagnon the Rome Statute (Oxford University Prés¥l0), p.
280, fn. 16.

163 See Article 17 of the Rome Statute.

164 Article 9 (2) of the German proposal provided possibility for the non-party States to acceptdoperate on aad
hocbasis with the Court.
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made a proposal that it thought to be a “compronficgenula” whereby the court would have
jurisdiction if either the State that had terrigdriactive nationality, passive personality, ortodsl
jurisdiction was party to the Couft If one of those States was a State party, the neithsthe Court
would become sufficient for the latter to seizagdiction. By including the custodial State as afie
the States that would link the Court to the crimé®e Korean proposal equated in essence to
conditional universal jurisdictiort®® Despite the fact that the Korean proposal was atigg by 79%

of the States presetf’an opposition led by the United States resistes ghoposal, describing it
indeed as ‘universal jurisdiction’.

The United Kingdom paved the way for the Statutdt &s currently stands by proposing that
the Court would have jurisdiction only if both tbestodial State and territorial State were Statégsa
The United Kingdom then amended its proposal tcetdekustodial State consent so that only
territoriality was required:®® On the contrary, the US required that activeamatity be required®®
The United States proposal was that the Court conlg exercise jurisdiction over a case if (1) eith
the State of nationality of the suspect was a partye Statute or (2) the jurisdiction of the Gduad
been triggered by the Security Council.

The SC referral of a situation under Chapter Vithedf UN Charter as provided for in Article 13
(b) of the Rome Statute was in the view of the ethiStates the only way “to impose the court’s
jurisdiction on a non-party Staté”*Conversely, some States were of the opinion thatGleneral
Assembly was the appropriate organ to refer swuoatior even that the SC could refer cases under
Chapter VI of the UN Chartéf’ The issue of the SC triggering a situation renthinetil the end of

165 Republic of Korea: proposal regarding Articd3], 7[6], UN Doc. A/ICONF.183/C.1/L.6, par. 4.

166 See Antonio Cassese, When May Senior Statei@éfiBe Tried for International Crimes? Some Comiwien the
Congo v. Belgium Case, 13 European Journal of hatéwnal Law 855-858 (2002); As Cassese definascitnditional
universal jurisdiction is contingent upon the prease the suspect in the forum State.

167 See Williams, supra note 142,

168 Proposal by the United Kingdom of Great Britaimd Northern Ireland, Trigger mechanism, UN Doc.
A/AC.249/1998/WG.3/DP.1.

169 Proposal submitted by the United States of AcagtUN Doc. A/ICONF.183/C.1/L.70.

170 Ambassador Scheffer, Head of the United StBtelegation in Rome, before the United States SeRateign
Relations Committee, 23 July 1998.

171 See Yee, supra note 158, p. 149; see alsdeAltir(3), Prep Com Draft Statute; ILC, and AddElghth report on the
draft Code of Crimes Against the Peace and SecuofitiMankind by Mr. Doudou Thiam, Special RapporteRr
Yearbook of the ILC par. 89 (1990) UN Doc. A/CN.3%4 ILC, Draft Statute for an international crimir@urt, with
commentaries, Report of the ILC on the work ofdtty-sixth session, 2 May-22 July 1994, 2 Yearbobknternational
law commission 26,par. 65-66 (1994), UN Doc. A/40/1
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the Rome Conference “a controversy with a small \mdal minority opposing any role for it
Despite this opposition there was broad supportpfowviding a role for the SC to play within the
triggering mechanism of the Codf

Undeniably, the ICC has universal reach. The Stdtas been negotiated at a universal level.
The Rome Conference was organized and hosted byrithed Nations and 160 States participated in
the drafting of the Statute. It contains an operitaion to any State to adhere to itFurthermore,
even though the ICC is not an organ of the UN, mtRaship Agreement between the International
Criminal Court and the United Nations has been natgal in accordance with Article 2 of the Rome
Statute and General Assembly resolution 58/79 @&thDecember 2003 °Finally, SC referrals make
the universal applicability of the Rome Statuteality.

There appears to be four main views with regarthéojurisdictional basis of the ICC when it
acts under an Article 13 (b) referral. First, temial and active nationality jurisdictions are elghted to
the ICC by the SC acting under Chapter ¥fIDue to the obligation States have under the UN @har
they have to accept and carry out the referralthod delegate their jurisdictions to the ICC. Sekon
the States that created the ICC and the othershthat acceded to it have delegated their universal
jurisdiction to the Court!” even if during the negotiation in Rome, it was ided to limit this
delegated universal jurisdiction to situations veht#re SC would consent. Third, due to the nature of
the crimes within the ICC subject-matter jurisdiatithe ICC is endowed with universal jurisdictioh;

even if it was accepted in Rome to only exercige tmiversal jurisdiction where the SC would

172 Williams, supra note 155, p. 349; Indeed, thetsges felt that the SC’s triggering authority Wbu'reduce the
credibility and moral authority of the court, exsegly limit its role; undermine its independenampartiality and
autonomy; introduce an appropriate political inflae over the functioning of the institution; conéeiditional powers
on the Security Council that were not providedifothe Charter; and enable the permanent membettsecSecurity
Council to exercise a veto with respect to the wafrkhe court.” Report of th&d hocCommittee on the Establishment
of an International Criminal Court, 6 September3,99N Doc. A/50/22, par. 121; see also Report ef Bieparatory
Committee, par. 130. 132 (1996) UN Doc. A/Confi/E83dd. 1 and Add. 2.

173 Lionel Yee, supra note 158, p. 149.

174 At the time of  writing, 123 States are party tothe  Statute. http://www.icc-
cpi.int/en_menus/asp/states%20parties/Pages/theét@&%20parties%20t0%20the%20rome%20statute.aspx

175 UN General Assembly, Relationship Agreementvet the United Nations and the International GrahiCourt, 20
August 2004, UN Doc. A/58/874.

176 E.g. Akande, supra note 74.

177 E.g. Scharf, supra note 74.

178 E.g. Claus Kress, The International Criminab@@nd Immunities under International Law for 8&aNot Party to the
Court’s Statute, in Morten Bergsmo and LING Yatat& Sovereignty and International Criminal Law (@& Opsahl
Academic EPublisher, 2012), p. 246-250; Sadat,asupte 25; Kai Ambos, Punishment without a Sovergighe lus
Puniendi Issue of International Criminal Law: A stirContribution towards a Consistent Theory of nmiional
Criminal Law, 33 Oxford Journal Legal Studies 1{2813).
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consent. Fourthly, and finally, the SC's power un@&apter VII forms the ICC’s jurisdictional
foundation over non-party Stat&s.

The first and second views have already been asiehlda the previous section. The first view
was expressed by Akande’s proposition about thegadlon of jurisdiction concerning thed hoc
tribunals and the second view by Scharf's propasitf delegation of universal jurisdiction. Therthi
and fourth views are actually extensions of theegafion theories. However, instead of being
delegations from States they are delegations fltmniriternational community. The next section will
develop this idea of a ‘delegation from the intéioraal community’ and, more specifically, will fosu

on what | refer to as the two ‘conceptions’ of amidle 13 (b) referral.

1.8. The two ‘conceptions’

To come back to the ‘concept-conception’ distingithe ‘trunk’ of this study’s ‘conceptual tree’tise
ICC’s exercise of prescriptive and adjudicativegdiction over the territory and nationals and of a
State neither party to the Statute nor consentn{CC jurisdiction. This abstract idea provides the
‘concept’ of Article 13(b) referrals to the ICC. &lcompeting propositions about the jurisdictional
basis of the ICC’s exercise of jurisdiction withabe consent of the territorial and the nationalté&t
are ‘conceptions’ of Article 13 (b) referrals. Thwo ‘conceptions’ that | have retained of this
‘concept’ are (1) universal jurisdiction arisingifin the nature of the crimes and (2) jurisdictiosdsh
on the powers of the SC under Chapter VII. These‘bonceptions’ are obviously more controversial
than the ‘concept’ as such, but that is exactly thepose of using the ‘concept-conception’
distinction®°

The ‘universal jurisdiction conceptions’ and thehdpter VII conception’ find their origin in
international criminal lavstricto sensuand UN law respectively. More specifically, thesficriminal
jurisdiction finds its origin in thgus puniendiof the international community and the secondhia t
maintenance of international peace and securitghénnext section, these two ‘conceptions’ will be
briefly outlined; a more in-depth analysis of theiteractions with other norms of international law

will be conducted in the subsequent chapters.

179 Morris, supra note 27; Williams, supra notepl&816-317.
180 Stephen Guest, Ronald Dworkin: Third Editiota(ford University Press, 2013), p. 74.
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1.8.1. ‘Universal jurisdiction conception’

The ‘universal jurisdiction conception’ conjuresettidea of “floating” universal jurisdiction®*
According to this ‘conception’, universal jurisdm over genocide, crimes against humanity and war
crimes arises from the nature of these crififemnd from the obligation to exercise criminal jdieion
when such egregious conduct octtiiThis obligation to punish perpetrators of inteimal crimes
forms the punitive powerjys puniendj of the international community*The notion that individual
criminal responsibility is established directly @ndnternational law for crimes of an international
character brings forward the notion of internatiocrdminal law stricto sensif® Hence, there is no
need for a State to prescribe the criminality @f #ict since it is international law that assertsvidual
criminal responsibility2®Ultimately, international criminal lawstricto senstis based on the idea of a
jus puniendiof the international community to punish perpetratof crimes under international law

that shock the conscience of mankifid.

181 Williams, supra note 48, p. 314-316; discud@essecutor v. Kallon and Kamara, Special Court Sarra Leone,
Appeals Chamber, Decision on Challenge to JuriggictLlomé Accord Amnesty, SCSL-2004-15-AR72(E), $€S
2004-16-AR72(E), 13 march 2004, par. 88 and PrdasesuGbao, Special Court for Sierra Leone, App&tiember,
Decision on the Invalidity of the Agreement Betwettie United Nations the Government of Sierra Leonethe
Establishment of the Special Court, SCSL-2004-18%May 2004, par. 8; which appear to refer to tkistence of
floating universal jurisdiction.

182 Luban, supra note 58.

183 See e.g. Geneva Convention |, art. 49-50; Ger@nvention Il, art. 50-51; Geneva Convention &it. 129-130;
Geneva Convention IV, art. 146-147; Additional Bamtl, art. 85, 86, 88; Convention Against Tortunel ®ther Cruel,
Inhuman or Degrading Treatment or Punishment (NewkY10 December 1984), United Nations, Treaty &3eviol.
1564-85, art. 6; International Convention for theotBction of All Persons from Enforced DisappeaesncGeneral
Assembly Resolution 61/177, Annex, art. 9, 11, UNCDA/RES/61/77; The ILC in its 1996 Draft Code @fimes
Against the Peace and Security of Mankind includedobligation to extradite or prosecute individuatzused of
genocide, crimes against humanity and war crimgs, Draft Code of Crimes Against Peace and Secuwfitylankind,
supra note, p. 17, art. 18-19; furthermore, thamtde of the Rome Statute “recalls the duty of g\&tate to exercise
its criminal jurisdiction over those responsible fiaternational crimes; Kress, supra note 178,4%6-250; See Ambos,
supra note 178.

184 Kai Ambos, Treatise on International Criminalt, Volume | (Oxford University Press, 2013), p-&R

185 Georg Schwarzenberger, The Problem of an latiermal Criminal Law, 3 Current Legal Problems 2@84—74
(1950); Claus Krel3, International Criminal Law, Rudiger Wolfrum, The Max Planck Encyclopedia of Rub
International Law, vol. V (Oxford University Pre)12) par. 10-14.

186 Nuremberg Principle No. 1 states: “Any persdmowommits an act which constitutes a crime undegriational law
is responsible therefor and liable to punishmetihciple No. 2: “The fact that internal law doest impose a penalty
for an act which constitutes a crime under intéomatl law does not relieve the person who committedd act from
responsibility under international law.”

187 Kress, supra note 178, p. 246; see Kai Amhgsasnote 178.
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Bassiouni states that if a given crime “threatptiie peace and security of humankind” and
“shock[s] the conscience of humanity” its prohibiti is “part of jus cogeng ** Many other
commentators also believe that the prohibitionaggression, genocide, crimes against humanity and
war crimes argus cogens®®Jus cogensiorms are characterized as “superior legal nofifidhese
superior legal norms are norms accepted and repedfy the international community of States as a
whole as norms from which no derogation are peeuitt’ These crimes, Orakhelashvili has stated,
“entail objective illegality whose redress is a taabf community interest despite the attitude®iof
prejudices to individual state$®

Most of the crimes that ajes cogen®ntail a duty to prosecute or extraddethe so-callecdut
dedere aut judicareprinciple!®* The aut dedere aut judicarerinciple reinforces the idea of an
obligation (or a right) of the international comnityrto assert jurisdiction over the crimes givinger
to this norm:® The International Court of Justice (ICJ) in tBarcelona TractionCasestated that
there are “obligationerga omneswhich by their very nature are the concern of Stihtes. The ICJ
stated that “[ijn view of the importance of thehtg involved, all States can be held to have al lega
interest in their protection™® Bassiouni maintains that thjas cogensand erga omnesnature of
international crimes obliges the international camity to prosecute ther® As Kress suggests,

Article 48(1) (b) of the International Law Commigsis Article on the Responsibility of States for

188 Cherif Bassiouni, International Crimes: Jus @wgand Obligatio Erga Omnes, 59 Law and Contermpéri@blems 69
(1996).

189 Bassiouni, supra note 188, p. 68; Prosecutdknto Furundzija, ICTY, Trial Chamber I, Judgmgeht-95-17/1-T, 10
December 1998, par. 153-157; Prosecutor v. Zejeilalic et al., ICTY, Trial Chamber, Judgment, IT-26-T, 16
November 1998, par. 453; Prosecutor v. Zoran Kigieest al., Trial Chamber, Judgment, 1T-95-16-T Jahuary 2000,
par. 520; ILC, Draft Articles on Responsibility &tates for Internationally Wrongful Acts, with coramaries, 2
Yearbook of the ILC 112 (2001) UN Doc. A/56/10),rfeeEinarsen, The Concept of Universal Crimes iermational
Law (Torkel Opsahl Academic EPublisher, 2012),2. 6

190 Einarsen, supra note 189, p. 62.

191 Vienna Convention on the Law of Treaties (V23 May 1969), United Nations, Treaty Series, ¥455-331, art.
53.

192 Alexander Orakhelashvili, Peremptory Normsniteitnational Law (Oxford University Press, 2008)288,

193 Bassiouni, supra note 188,

194 Bassiouni, supra note 188.

195 Barcelona Traction, Light and Power Co. Ltdelfum v. Spain), 1970 ICJ Reports 32, par. 32835t Timor Case
(Portugal v. Australia), 1995 ICJ Reports 90; Le@ainsequences of the Construction of a Wall in @ueupied
Palestinian Territory (Advisory Opinion) 2004 IC&R 136; According to the Court, examples of sugligations are
outlawing of acts of aggression and of genocidprorciples and rules concerning the basic rightthhefhuman person,
including protection from slavery and racial disgination.

196 Bassiouni, supra note 188.
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Internationally Wrongful ActS’ confirms that any State may act against a bredcmnoobligation
owed to the international community as a whdfeHence it is argued that any State may assert
jurisdiction over a breach of an obligation owedhe international community as a whole.

More importantly, the international community ifselay assert that authorily’Because of
the fundamental values at stake, “the internaticoaimunity [...] may prescribe international rules of
conduct, adjudicate breaches of those rules, afutcenthose adjudication$® Thus, the international
community would work side by side with nationaliggictions in order to investigate and prosecute
crimes that concern the international communityaashole®®® Jurisdiction over crimes of such a
nature would float to any entity ready to asserthaxity over perpetrators of crimes of such an
international charactéf? Indeed, théus puniendiof the international community can be exercised by
States or through other organs as designed bynteenational communit§?®This jus puniendiif
exercised by organs of the international commugites them wider power than “a national criminal
court, which acts as a mere fiduciary of the commaod.”®**

The ICC pertains to assume that role of exercigimgjus puniendiof the international
community. A significant majority of States wenevited by the United Nations at the Rome
Conference to draft the founding instrument of thigan of the international community. During a
notable part of the negotiation of the Rome Stateff®rts were made to reach decisions by

consensué”The consensus could not be maintaffi#out an overwhelming majority of the States

197 ILC, Responsibility of States for InternatidgalNrongful Acts, 2 Yearbook of the ILC (2001), a#8: “Invocation of
responsibility by a State other than an injuredeSta Any State other than an injured State istledtito invoke the
responsibility of another State in accordance wahagraph 2 if: (b) the obligation breached is oveethe international
community as a whole.”

198 Claus Kress and Kimberly Prost, Article 98: @e@tion with respect to waiver of immunity and semnt to Surrender
in Otto Triffterer, Commentary on the Rome Statotehe International Criminal Court (Hart, 2008) ¥612; Kress,
supra note 178, p. 248.

199 Prost and Kress, supra note 188, p. 1612; Sagjata note 25, p. 107-111.0tto Triffteterer, iAmgary Remarks in
Otto Triffterer, Commentary on the Rome Statutehef International Criminal Court, (Hart Publishing999), p. 25;
Bassiouni, The Sources and Content of Internati@rahinal Law in Cherif Bassiouni, Internationali@ial Law
(Transnational Publishers, 1999), p. 4-17.

200 Sadat, supra note 24, p. 108.

201 Hector Olasolo, The Triggering Procedure ofltiternational Criminal Court (Martinus Nijhoff Plighers, 2005), p.
14.

202 Ibid., p. 14.

203 Ibid., p. 15; Bassiouni, International Crimithalw : A Draft International Criminal Code ( Bri005), p. 107 et ss..

204 Kress, supra note 178, p. 246.

205 Hector Olasolo, supra note 201, p. 17.

206 Seven States voted against the adoption didinee Statute.
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approved the text of the Rome StattifeProponents of the ‘universal jurisdiction conceptiargue
that the Rome Statute is a legislative act of titernational community, which defines the crimes it
considers “the most serious crimes of concern éoititernational community as a whof&®. Leyla
Sadat affirms that in Rome the “universality prplei has been extended from a principle governing
inter-State relations to one of general prescriptiternational law?® Thus, individuals from all over
the world are subject to thas puniendiof the international community incarnated by tR&C] This
jurisdictional power of the ICC does indeed haveversal reach when the SC gives thissez-passer
to the ICC to act outside of its States partiestitries and nationalé®° As mentioned above,
according to the ‘universal jurisdiction conceptiohArticle 13 (b), the ICC is endowed with unigait
jurisdiction arising from the nature of the crimegthin its subject-natter jurisdiction, that it Wil
exercise where the SC would consent — not the ethgrround.

All these elements s puniendiof the international communitjs cogensand erga omnes
norms — are latent in the ‘concept’ of the exer@$gurisdiction without the consent of neither the
territorial State nor the national State. Thesansoform the legal regime underlying the ‘universal
jurisdiction conception’. Accordingly, when ICC jsdiction is triggered under Article 13 (b) thistiea
regime is brought into action. As emphasized byfthaeth paragraph of the preamble of the Rome
Statute, theelosof the ‘universal jurisdiction conception’ is tosure that the most serious crimes of
concern to the international community as a whaendt go unpunished. The ‘universal jurisdiction

conception’ has to be understood in light of thuspose.

1.8.2. ‘Chapter VII conception’

The second ‘conception’ of the referrals under detil3 (b) Rome Statute is jurisdiction based @n th
powers of the SC under Chapter VII of the UN Charfleo be more precise, this ‘conception’
conceives that the jurisdiction over the territ@ryd nationals of a State neither party to the Rome
Statute nor consenting to the ICC exercise of glicton is strictly based on the Chapter VIl powefs
the SC. States have vestedathe UN Charter, the SC with the competence tokevextraordinary

207 The Rome Statute has been adopted by 120 S$agesd by 139 States and at the time of writiatified by 123
States.

208 Sadat and Carden, supra note 65.

209 Sadat and Carden, supra note 74, p. 412.

210 Olasolo, supra note 201, p. 17.
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powers that might be necessary to restore or niairitdernational peace and securfty.These
extraordinary powers are the so-called Chapterpditers. Once the SC has established the existence
of a threat to international peace and securityeurftticle 39 of the UN Charter, it can trigger its
Chapter VII powers. While the establishment of cnah tribunals is not included in the list of
measures open to the SC under Article 41, it has becognized that this list is not exhaustiZe.
According to the UN Charter the SC is a politicaban which cannot exercise judicial powers.
However, in order to assume its primary resporigibit enjoys wide discretionary powefS Thus, as
instruments for the exercise of its principal fuoctof maintenance of peace and security, the $C ca
establish subsidiary organs, such as the ICTY &¥Rf**which will exercise judicial functions=

The ICC is not a subsidiary organ of the SC buwfarral under article 13 (b) can be conceived as an
enforcement measure of the SC.

Article 13 (b) of the Rome Statute provides that teferral needs to be “by the Security
Council acting under Chapter VIl of the Chartertioé United Nations.” A referral not based on a
Chapter VII resolution will not confer jurisdictioon the Court unless it concerns a crime committed
by a national or on the territory of State partythe Rome Statute or that has issued a declaration
acceptancé’® Since SC referrals to the ICC are made under @hapl of the UN Charter, in
accordance with Article 26f the Charter, Members of the UN are obliged tceat and carry out the
decisions of the SC to refer the situation to (D€ |

The SC is not restrained by the jurisdictional Basdied upon by States to justify their exercise
of jurisdiction?!’ Rather, it is the powers of the SC to take stepssary to restore or maintain

international peace and security that are the ssufiom which the tribunals’ jurisdiction steft&.

211 UN Charter, art. 24(1).

212Tadic Interlocutory Appeal Decisiompar. 33-36. The UN Charter provides the SC wiitad discretion as to which
measures appropriately give effect to its decisitié Charter, art 40, 41, 42.

213 Ibid..

214 According to the Appeals Chamber of the Spéaidlunal for Lebanon (STL), the STL as well wasabtished by the
SC, Prosecutor v. Ayyash et al., STL, Appeals Clennibecision on the Defence Appeals Against thalT@hamber's
"Decision on the Defence Challenges to the Juttietiand Legality of the Tribunal”, Separate andtiBby Dissenting
opinion of Judge Baragwanath and Judge Riachy, i8lpd@cibunal for Lebanon, STL-11-01, 24 October 201
Furthermore, the Special Court for Sierra Leonesiered it had a Chapter VIl status in Taylor DiecisProsecutor v.
Taylor, SCSL, Appeals Chamber, Decision on Immufrityn Jurisdiction, Special Court for Sierra LeoB8€&SL-2003-
01-1, 31 May 2004.

215Tadic Interlocutory Appeal Decisiopar. 37-38.

216 Rome Statute, Article 12.

217 Williams, supra note 48, p. 316-317.

218 See Morris, supra note 27, p. 36. Williamsyaumote 48, p. 317.

41



When criminal jurisdiction is based on the ChapW#r power of the SC, classical theories of
international law on jurisdictional basis are ofail>*°This criminal jurisdiction springing out from
a Chapter VIl resolution does not have to resthentérritoriality, nationality or universality pgiple.

According to Sarooshi, what the UN Member Stategehdelegated to the SC through the
mechanism of the UN Charter “was not sovereigpgy sebut an international police power of
States™®In the name of this “international police poweretl8C possesses a competence that is
greater than that possessed by an individual Stateed, “when the international community actsithe
it can confer powers on an international organimatvhich sovereign States acting individually could
not”.?* Moreover, in accordance with Article 103 of thea@kr, the obligations of UN Members in
fulfillment of SC resolution under Chapter VII peel over their obligations under any other
international agreemef?

The Preamble of the Rome Statute asserts thatithescwithin the subject-matter jurisdiction
of the ICC “threaten the peace, security and weihy of the world.**> Nevertheless, acts of
genocide, crimes against humanity and war crimesaimecessarily constitute threats to internationa
peace and securifg*In fact, it may be asked whether internationaligesteally constitutes a suitable
means for achieving international pedtrticle 16 of the Rome Statute shows the flipsifiche SC
role within the international criminal justice sgst. According to this provision, the ICC may not
commence or proceed with an investigation or prasac for a period of 12 months after the SC, in a
resolution adopted under Chapter VII of the UN @dramhas requested the Court to that effect. Tibus,
is acknowledged that the maintenance or restoratigmternational peace and security may sometimes

require that the process of international crimjoatice be suspended.

219 Williams, supra note 48, p. 317.

220 Danesh Sarooshi, The United Nations and theldpment of the Collective Security (Oxford UniviegdPress, 2000),
p. 28.

221 Ibid., p. 29.

222 Questions of Interpretation and Applicationtleé 1971 Montreal Convention arising from the Aetizcident at
Lockerbie (Libyan Arab Jamahiriya v. United Stateef America), Order of 14 April 1992
Request for the indication of Provisional Measufi&92 ICJ Rep 126-127. ILC, Report of the Studyuprof the ILC
on Fragmentation of International Law: Difficultiégising from the Diversification and Expansion lofternational
Law, p. 166-180, 13 Avril 2006, UN Doc. A/CN.4/L.B8

223 Rome Statute, preamb. par. 4.

224 Condorelli and Villalpando, supra note 6, 0-633.

225 lbid, p. 632.
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The primary concern of the SC is not the upholddfigustice and international law but the
maintenance of international peace and secufityThe omissions of the terms “justice and
international law” in the first part of Article 11) of the UN Charter means that, when adopting
enforcement measures, the SC can deviate from tiwbesm acting in the interest of peace and
security?”’ However, the SC is néegibus solutugunbound by law); it has to abide by its constitue
instrument, the UN Charte?®

The “international police power”, Article 25 and 3L@f the UN Charter; the purposes and
principles of the UN are part of the legal reginpplacable when we consider the ‘concept’ of an
Article 13 (b) referral under the ‘Chapter VII caption’. Thus, when the ICC exercises jurisdiction
without the consent of either the territorial Statehe national State, this legal regime is braugto
play. Thetelosof the ‘Chapter VII conception’ is obviously theamtenance of international peace and
security. Hence, the ‘Chapter VIl conception’ ofl&C exercise of jurisdiction without the conseft o

the territorial and national State should be vietvedugh the lens of thiglos.

1.9. Comparative conflicts of norms approach

The complexity and the novelty of the Rome Stata#ke its universal reach problematic. The Rome
Statute endows the Court with international legaispnality and its own definition of crimes, lidt o
defenses, modes of liability, relation with domegtirisdiction (i.e., principle of complementaritgihd
obligation of State$*’All these aspects spawn complex and divergent vielen put into the context
of a referral under Article 13 (b) of a situationtiwrespect to a State that has not ratified trauss.
Obviously, the first issue at stake is the “béteenf the international criminal lawyér State
sovereignty>° Depending on the approach taken, ‘universal jigigzh conception’ or ‘Chapter VIl

conception’, the exercise of prescriptive and adjifil/e jurisdiction by the ICC over a non-partyatet

226 See Erika De Wet, The Chapter Seven Powetsedf/hited Nations Security Council (Hart Publishigg04), p. 183-
184; UN Charter, art 1, 24.

227 De wet, supra note 226, p. 186-187. Howevegraing to De Wet, “enforcement measures are stdijego the norms
of justice and international law to the extent tha#y constitute norms of jus cogens and/or coeenehts of the
principles and purposes of the United Nations.”Ad&nThe International Court of Justice and the BgcCouncil: Is
there Room for Judicial Control of Decisions of tRelitical Organs of the United Nations?, 46 Intgional and
Comparative Law Quarterly 309-343 (1997).

228Tadic Interlocutory Appeal Decisiopar. 28.

229 The Court also has its own rules of procedoteevidence but this will not be covered in thisds.

230 Robert Cryer, International Criminal Law vs 8mignty: Another Round? 15 European Journal aridtional Law
979, 981 (2005).
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comes with different normative content and hiergrdthe universality doctrine is based on principles
such as obligationsrga omnesjus cogensiorms andaut dedere aut judicaréout also comes with its
own limitations. Chapter VII of the UN Charter alsomes with its own rationale, e.g. binding powers
of the SC, Article 103 and Purpose and Principlethe UN. These two ‘conceptions’ of the exercise
of criminal jurisdiction by the ICC over non-parytates present fundamental differences when
confronted with other norms of international lawds as immunity of States officials) or human rgght
law (such as the principle of legality). Moreowehile the ‘universal jurisdiction conception’ is sl
on universality and equal application of the ldve tChapter VII conception’ is tainted by selediyvi
When analyzed using a comparative conflict of approach we see how each ‘conception’

of referral under Article 13 (b) interacts with ethnorms of international law. The ICC, especially
under the ‘universal jurisdiction conception’ mag affected by inherent conflicts, that is, situasio
where norms of its Statute are alleged to constiiatand of themselves, breaches of other norims. T
validity of a SC referral under the “Chapter VIInoeption” may also be troubled by an inherent
normative conflict, on the basis of an inconsisjebetween the act of the SC and its constituent
instrument.

| consider that by adopting a comparative conflaft norms resolution approach both
‘conceptions’ of a referral under Article 13 (b) iRe Statute are exposed in their most detailedioelat
and impact on other norms of international lawdbpat in this thesis the broad notion of conflicts,
similar to that defined by Hans Kelsen:

“[a] conflict between two norms occurs if in obegior applying one norm, the other one

is necessarily or possibly violatéd
This definition of norm conflict includes not on$genarios of incompatibility between two norms but
also contradictions between permissions and olobigst If the two norms can be applied together
without contradiction in all circumstances, theycauoulate. One form of accumulation that is
particularly relevant for us here is when “one ndrrm sets out a general rule and another norm [...]

explicitly provides for an exception to that ruldh a relation of explicit “rule-exception” thers i

231 Hans Kelsen, Derogation, in H. Klecatsky, Rréita and H. Schambeck (eds), Die Wiener Rechts#tisshe Schule
(1968) p. 1438; Pauwelin also defines conflict ofms ‘as a situation where one norm breaches,dib®lor may lead
to breach of, another norm’ in Joost Pauwelyn, Gictndf Norms in Public International law: How WTCaw Relates
to Other Rules of International Law (Cambridge Wmgity Press, 2003), p.199.
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simply an accumulation of norms. If the two nornesuamulate, they do not confliéf? For instance,
consider immunity of State officials from foreiguarisdiction: the general rule — immunity of State
officials — applies ‘unless’ immunity is waived. i§hs a ‘rule-exception’ situation. Are immunitie$
State officials relevant when the ICC exercisessgliction over the Head of State of a State neither
party to the Rome Statute nor consenting to thejl@€i&diction? Both of our ‘conceptions’ addresisth
issue in a different manner.

When a norm conflict is recognized, legal reasomagyires us to either seek to harmonize the
norms in conflict through interpretation or, if treeems impossible, to apply norm conflict resoluti
methods. There are, indeed, different norm cosfliapparent and genuine. An apparent norm conflict
can be avoided, most often by interpretative me®figat appeared to be two contradictory norms are
then construed as two rules that are part of theedagal system. There is in international lawrarsj
presumption against norm conflict. A good examgléhts presumption can be found in the European
Court of Human Rights (ECtHR) decisiaftAdsani v. United Kingdom:

The Convention should so far as possible be indgegr in harmony with other rules of

international law of which it forms part, includinthose relating to the grant of State

immunity*®

However, we should note that there is a limit tonf@nious interpretations especially where a treaty
exposes clearly formulated rights or obligationst kead unequivocally to a breach of another norm.
When “the role of interpretation of treaty termsaasonflict-avoidance technique stop&'it is time to
move on to conflict-resolution methods.

A genuine conflict can be resolved by establighitefinite relationship of priority between
concurring norms. Conflict resolution necessitdtest one conflicting norm prevails or has priority
over another. Now, in order to justify a particuldroice of the applicable norm and a particular
conclusion legal reasoning has recourse to conflisblution maxims such as thex specialis lex

posterior, lex priorandlex superior”® If the conflict cannot be resolved then the adjathr has to

232 Pauwelyn, supra note 231, p. 162.

233 Al-Adsani v. United Kingdom, European Courthfman Rights, App. No. 35763/97, Judgment of 21 évalver 2001.

234 Pauwelyn, supra note 231, p. 272.

235 Lex specialis means that a law governing aiipestibject matter (lex specialis) overrides a haWich only governs
general matters (lex generalis). For further exgtimm of these concepts see ILC, Report of theys@Gup of the ILC
on Fragmentation of International Law: Difficultiégising from the Diversification and Expansion loternational
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accept that he is inon liquetand that to push further would be a travesty wof that may affect the

legitimacy of his own institution.

Conclusion

This study invites the reader to reflect on whichriception’ of a referral under 13 (b) they support
and to then visualize how this ‘conception’ intésawith other norms of international law. If this
interaction is based on genuine assessment of @mmadation of norms, use of conflict-avoidance
techniques, application of conflict resolution gyl@and, eventually, acceptance that a certain iconfl
cannot be resolved, then this conception shoulthbeone adopted to understand the ‘concept’ of a
referral under Article 13 (b) Rome Statute. Ondabiger hand, if a ‘conception’ misuses legal reasgni

in order to avoid an irresolvable norm conflictemhthis ‘conception’ should be discarded.

Law, p. 166-180, 13 Avril 2006, UN Doc. A/CN.4/LB8The lex specialis may also be used to ‘interpreay’ a
conflict, meaning that lex specialis supplemenksgeneralis, as in the Advisory Opinion on Threatyse of Nuclear
Weapons ICJ Reports 1996, par. 34; Pauwelyn, sumea231, par. 410-411; 414-415. For lex spectaligpply as an
accumulation of norm, one norm must explicitly detithe scope of application of the other. Otheeyign apparent
conflict arises and then lex specialis can be tisevoid a genuine conflict or to resolve. Thugah be used as a rule
of technique avoidance and as a rule of conflisbhgion.
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2. Article 13 (b) vs State Sovereignty

This study is framed around the ICC’s exerciserwhinal jurisdiction over the territory and natidsa
of a State neither party to the Statute nor comsgmo its exercise of jurisdiction. Under Articl® (2)
Rome Statute, territory and nationality are the pweconditions for the ICC to exercise jurisdiction
Under Article 13 (b) Rome Statute, the ICC is daditto exercise jurisdiction over the territory and
nationals of States not party to the Statute. $hidy conceives such exercise of jurisdiction urider
‘conceptions’: the ‘universal jurisdiction concepti and the ‘Chapter VII conception’. In this chapt
these two ‘conceptions’ will be developed with atigalar emphasis on the jurisdiction to prescribe
criminal rules and adjudicate a case and how tlieyacts with the sovereignty of States not paoty t
the Rome Statute.

The exercise of jurisdiction by the ICC over aiaiion relates to jurisdiction to adjudicate. As
mentioned in the previous chapter, jurisdictioratipudicate refers to “the rights of Courts to reeei
try and determine cases referred to théfiWhen the ICC exercises jurisdiction over a case, i
exercises ‘jurisdiction to adjudicate’ allegatiafscrimes committed by individuals. The draftersiod
Rome Statute have decided to confer on the ICJQutediction to adjudicate what they considered
“the most serious crimes of concern to the intéomal community as a wholé®’

The process of drafting the Rome Statute relatepirisdiction to prescribe. Jurisdiction to
prescribe refers to the authority to prescribeswdad assert the applicability of these rules temi
conduct?® In the case at hand, | refer to the authority fespribe the criminal law enshrined in the
Rome Statute and assert the applicability of themm&&tatute to given conduct. In theory, by ratifyin
the Statute and thereby making it enter into fdBtates have exercised jurisdiction to prescribe in
relation to their territories and nationals.

Jurisdiction to adjudicate follows jurisdiction fwescribe?® Indeed, the application of the

Rome Statute to an individual “is simply the exsecor actualization of prescriptiofi® As Akehurst

236 Lowe and Staker, supra note 38, p. 317.

237 Rome Statute, Article 5; preamble, par. 5.

238 O’'Keefe, supra note 45, p. 736.

239 See generally Michael Akehurst, Jurisdictionniternational Law, 46 British Yearbook of Interioetal Law 145, 179
(1972-73). It was mentioned in chapter 1 that gigson to adjudicate is territorial, unless cortsérom the
extraterritorial State is given. What was meanthet a State court cannot sit in judgment in thettey of another
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states “[ijn criminal law legislative jurisdictioand judicial jurisdiction are one and the sarffé Once

the authority to prescribe any given conduct isedsd, the authority to adjudicate this conduct is
assumed. Thus, the assertion that any particuladtuad is criminalized by the Rome Statute presumes
that the ICC has jurisdiction to adjudicate thismduact, and vice versa. The two ‘conceptions’ under
examination of the ‘concept’ of a referral undeticde 13 (b) offer diverging narratives of the
jurisdiction to prescribe the Rome Statute anduhesdiction to adjudicate of the ICC. Both diverge

the identity of the prescribing and legal authoafyhe adjudicative entity.

One crucial aspect of this chapter is the rightleégislate for others. Since there is “no
Parliament for the world communi§*®it may seem an oxymoron to speak of “truly int¢iovaal
legislation”.?** However, the term “legislative” needs to be addpte the particularities of the
international legal ordéf* It is possible to consider that some acts in irggonal law have the nature
of legislative acts, despite not being enacteddnyslative bodieé* Three characteristics have been
accepted as defining a legislative act in the mional setting*® In a nutshell, legislative acts “are
unilateral in form, they create or modify some ed@nof a legal norm, and the legal norm in question
is general in nature, that is, directed to indeteate addressees and capable of repeated appii¢gatio

State; however, a State may adjudicate conducbtt@mtrred in the territory of another state inoien territory. As for

the ICC it sits in the Netherlands, the latter a&n its consent for the Court to sit there. Hoarethe Statute also
provides that the Court may sit elsewhere, if ttegeSconsents. See Article 3 and 62 Rome Statutdrafe 100 of the
Rules of Procedure and Evidence.

240 O’'Keefe, supra note 45, p. 737.

241 Akehurst supra note 239.

242 Tadic Interlocutory Appeal Decision, 44

243 Frederic L. Kirgis, Jr., The Security Counciisst Fifty Years, 89 The American Journal of hnitional Law 520
(1995).

244 In the literature, the term ‘international Egtion’ has been employed in a broad sense tor ¢be¢h the process and
the product of the conscious effort to make addg&ido, or changes in, the law of nations.” Manley Hudson,
International Legislation. A Collection of the Texbf Multipartite International Instruments of Gealelnterest,
(Carnegie Endowment for International Peace, 193Wiii.

245 Legislative acts are, in contrast with exeautind judicial acts, legal acts that “establishgations of a general and
abstract nature and for an open-ended range oéssieles over time. [...] Of course, this substantivedsion also
distinguishes international legislation from binglijndicial or arbitral decisions, which are by défon concerned with
specific disputes and situations.” Jutta Brunhéernational Legislation, Max Planck EncyclopedfdP ublic
International Law; See also Emmanuel Heugas-Dagrasfrticle 22, in Julian Fernandez et Xavier PauaréStatut de
Rome de la Cour Pénale Internationale : Commenkaiiele par Article (Pedone, 2012), p. 785.

246 Edward Yemin, Legislative powers in the Unifgdtions and specialized agencies (Sijthoff, 19¢0)6; see also
Frederic L. Kirgis, Jr., The Security Council's fififty Years, 89 The American Journal of Inteimiaal Law 520
(1995).
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time."247

If the nature of an act corresponds to theser@ité would be sufficient for it to be
considered at least a quasi-legislative act.

In the second part of this chapter (section 2t2yjll be shown that the application of the Rome
Statute to non-consenting States may be considesditing within this definition of ‘international
legislation’. 1 will then assess whether the auitlydsehind both of our ‘conceptions’, respectiveiad
the power to prescribe this ‘international legislat and if so under which conditions (section Za8d
2.4.). This analysis will show that Chapter VII'enceptions may be affected by inherent normative
conflicts and the ‘universal jurisdiction conceptielashes with the sovereignty of States not ptoty
the Rome Statute.

The first question that will be addressed, howeigethe normative interplay with the various
facets of sovereignty, includingacta tertiis nec nocerdnd theMonetary Gold Principlewhen our
‘conceptions’ assert jurisdiction to adjudicaterine committed by a national and in the territofyao

State that is neither party to the Rome Statutecansenting to the ICC’s jurisdiction.

2.1. Rome Statute asserts right to adjudicate universally while Treaties are
only applicable between parties

The assertion of treaty-based jurisdiction overomals and territories of States not party to tieatly
may be seen as apparently conflicting with the afleustomary international law codified in Article
34 Vienna Convention on Law of Treaties, which jpdeg that [a] treaty does not create either
obligations or rights for a third State without @snsent” —pacta tertiis nec nocent nec prosifitit
may be counter-argued that the exercise of crimuréddiction over nationals and territories of t8ta
neither party to the Statute nor consenting tol@@ does not create any obligation for other States

than for the ICC itself*® The non-party States implicated in a prosecutiay nefuse to consent to any

247 Yemin, supra note 246, p. 6.

248 David Scheffer, International Criminal Courtel Challenge of Jurisdiction, Address at the Anridakting of the
American Society of International Law (Mar. 26, 89%. 3, citing Vienna Convention on the Law oédties, art. 34.
249 Akande, supra note 74, p. 620, Robert Cryesl.etAn introduction to International Criminal Laand Procedure
(Cambridge University Press, 2007), p. 140; Dahkitersupra note 74; Rain Liivoja, Treaties, Custamd &niversal
Jurisdiction, in Rain Liivoja and Jarna Petman,etnational Law-making: Essays in Honour of Jan Kk

(Routledge, 2013), p. 302.
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request for cooperation, and, indeed, the Romeut8taloes not oblige them to do*88Nonetheless,
O’Keefe contends that under customary internati¢aalthe pacta tertiisrule also forbids a treaty to
infringe the ‘legal rights’ of third statés"

The legal rights at stake here are derived froenpttinciples of the sovereignty and equality of
States. The principal corollaries of these priresphre “(1) a jurisdiction, prima facie exclusieger a
territory and the permanent population living thef2) a duty of non-intervention in the area of
exclusive jurisdiction of other states; and (3) tiiemate dependence upon consent of obligations
arising whether from customary law or treatié¥'The exercise of prescriptive and adjudicative
jurisdiction over States that neither ratified mwonsented to the Rome Statute will inevitably iater

with these ‘legal rights’.

2.1.1. Monetary Gold Principle

Because of the very nature of certain internatianahes there is a risk of going beyond the indiraid
case and ending up actually judging a State pealicy by extension a State’s responsibility for candu
that amount to an international crime. Hence, adhreof international law is incidentally attributexd
the state. Indeed, the chapeau of certain intemmaticrimes may require that an internationally
wrongful act of the State occurred. Not all inteéroi@al crimes have a contextual element requirivag t
the crime materialized on a large scale or thateitpursuant to or in furtherance of a State policy.

However, the crime of aggressittiwar crimes, crimes against humanity and genodider@mes that

250 Hans-Peter Kaul, and Eleni Chaitidou, Balant¢imtividual and Community Interests: Reflectionstba International
Criminal Court, in Ulrich Fastenrath et al., FrorfaBeralism to Community Interest: Essays in HonouBruno Simma
(Oxford University Press, 2011), p. 990; Hafnealetsupra note 25, p. 118.

251 Roger O'Keefe, The United States and the I8€Fbrce and Farce of the Legal Arguments, 24 CidigibiReview of
International Affairs 343 (2011).

252 James Crawford, Brownlie’s Principles of Pulitiernational Law (Oxford University Press, 201j2)447.

253 The ILC stated: “The aggression attributed ®tate is a sine qua non for the responsibilitamfindividual for his
participation in the crime of aggression. An indival cannot incur responsibility for this crime time absence of
aggression committed by a State. Thus a court ¢afietermine the question of individual criminal pessibility for
this crime without considering as a preliminary t@athe aggression by a State. The determinatioa bgtional court
of one State of the question of whether anotheteStad committed aggression would be contrary ¢oftindamental
principle of international law par in parem impeniwnon habet. Moreover, the exercise of jurisdictignthe national
court of a State which entails consideration of toenmission of aggression by another State woult tserious
implications for international relations and intational peace and security.” ILC, Draft Code ofn@s Against the
Peace and Security of Mankind, Report of the Iattomal Law Commission on the Work of its Forty-Eigession, p.
30, UN Doc. A/51/10 (1996).
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can require a court to determine the internatitmafulness of a governmental polié&y* Furthermore,
even if the chapeau does not necessarily requateathinternationally wrongful act of a State ocedr
we can easily imagine that, for example, the assest of the legality of a particular military
intervention, the use of certain weapons in an dromnflict, or certain strategies of warfare couid,
certain cases, constitute a necessary prereqiusite judge to determine the individual guilt okth
accused> This type of crimes, which are termed ‘contextmas’2°° require a complete examination
of a State act and a legal determination as ttethikilness of such an act to prove that the crihwese
been committed. The State is not the nominal actasesuch, but for context crimes a court may have
to determine that a State policy is illegal undaeeinational law. Therefore, the judge goes beyberd
actual guilt of the accused and has to judge &'Statts.

The ICJ in theMonetary Gold Caseuled that it would not go into the merits of thase
brought before it, as it would involve adjudicatiom the rights and responsibilities of a Statepasty
to the proceedings which, crucially, did not corigerthe Court’s exercise of jurisdictii. The Court
declared that the principle of consent requirdés @bstain from deciding a case where the legalest
of the non-consenting State “would not only be etd by a decision, but would form the very subject
matter of the decisior™® Similarly, the ICJ in theEast Timor Caseefused to rule on the claim
because “in order to decide the claims of Portugaljould have to rule, as a prerequisite, on the

lawfulness of Indonesia’s conduct in the absendbatfstate’s consent®’

254 Although the ICTY held that it is not requiredprove that the crimes were related to a Stalieypat recognized that
“in the conventional sense of the term, they caineothe work of isolated individuals alone.” Pragec v. Nikolic,
ICTY, Trial Chamber, Review of Indictment PursuemRule 61 of the Rules of Procedure and Evidelic84-2-R61,
20 October 1995, par. 26; see also Article 7 oRbene Statute which does require that attack agdiascivilian
population be pursuant to or in furtherance ofaeSor organizational policy. Concerning genocideile the
Convention on the Prevention and Punishment o€ttime of Genocide of 1949 does not expressly recay
contextual element, there is certain controversty aghether it needs to be proved that the condiitte accused took
place in the context of a genocidal policy or pl@ae Prosecutor v. Al-Bashir, ICC, Pre-Trial ChantheDecision on
the Prosecution's Application for a Warrant of Atragainst Omar Hassan Ahmad Al-Bashir, ICC-02/0®9, 4
March 2009 par. 177-133; see also Robert Cryek @A introduction to International Criminal Lawd Procedure
(Cambridge University Press, 2010), p. 177-179lisvil A. Schabas, Genocide in International Law: Tnegne of
Crimes (Cambridge University Press, 2009), p. 248:-%erhard Werle, Principles of International Griat Law (TMC
Asser Press, 2005), p.191-194.

255 Rosanne Van Alebeek, National Courts, Inteomali Crimes and the Functional Immunity of Statdididls, 59
Netherlands International Law Review 37 (2012); alse Morris, supra note 27, p. 14-15, 20-21 (2001)

256 lbid..

257 Case of the Monetary Gold Removed from Rom&943 (Preliminary Question), Judgment of Jun& 1854, ICJ
Reports 1954, p. 19 (hereinafter Monetary Gold Case

258 Monetary Gold Case, p. 32

259 East Timor (Portugal v. Australia), Judgme@t] Reports 1995, p. 90, par. 35.
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Hence, when the context of a crime requires th€ t€ adjudicate as a prerequisite to the
individual guilt of the accused the lawfulness dhad State’s act, thMonetary Gold Principlecould
preclude the ICC from doing so, unless the conakB8tate consented (or its consent can be implaed) t
the proceedings. The legal qualification of a Statiein situations concerning a State party taRbme
Statute would not be problematic. States thatieatithe Statute accepted that the ICC, as a prisiegju
to an individual's guilt, may rule on the lawfulisesf their State policies. Conversely, States @aotyp
the Statute nor consenting to its jurisdiction ane said to have conferred such competence on the
ICC.

2.1.2. ‘Chapter VII conception’ - Taking measures under Atticle 41

The ‘Chapter VII conception’ of the SC referraltiet, when acting under Article 13 (b), the ICC is
exercising jurisdiction based on the powers of &t under Chapter VII to adopt measures for the
maintenance of international peace and sectftityThus, the jurisdiction of the ICC is not rootedai
delegation of jurisdiction by States but on the @baVIl powers.

Under the UN Charter the SC enjoys broad but mbé¢ttered discretion when it assumes its
primary responsibility to maintain internationalgge and security. As the ICTY famously statedsn it
Tadic Interlocutory Appeal on Jurisdictiofmeither the text nor the spirit of the Chartenceives of
the Security Council akegibus solutugunbound by law)#** The SC activation of its power under
Chapter VII has to be preceded by a determinatiah there is a situation that constitutes a “thteat
the peace", a "breach of the peace" or an "acyggfession.?*? These situations constitute a threat to
international peace and security, which the SCthagprimary responsibility to restore or maintaih.

The political character of the SC's responsibilitgquires that its discretion in making such

260 See Morris, supra note 27, p. 36. Williamsrauyte 48, p. 317.
261Tadic Interlocutory Appeal on Jurisdictippar. 28.

262 Article 39 UN Charter.

263 Article 24 UN Charter.
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determination be wid&*However, once more, the SC does not operate ionmplete vacuum; this
determination has to remain within the limits o fhurposes and Principles of the Ch&fter.

The SC after determining that a situation undeichr 39 UN Charter exists may decide what
measures may be taken to maintain or restore miemal peace and security. The action taken must
be “reasonably necessary” for the restoration ointeaance of international peace and security, and
must be invoked only for such purpo$&sThe SC can decide to take measures either inwpthia use
of armed forces or not. The list of measures d¢oathin Articles 41 and 42 UN Charter is not
exhaustive but illustrativé’

The ICTY in theTadic Interlocutory Appeal Decisioronsidered that “the establishment of the
International Tribunal falls squarely within thevpers of the Security Council under Article 48
While the SC did not refer to a specific Articletbe UN Charter —apart from invoking its Chapter VI
powers - when establishing tteal hoctribunals it explicitly stated in the resolutioeferring the
situation in Libya to the ICC that it was “[a]ctinghder Chapter VII of the Charter of the United
Nations, and taking measures under its Article 41”.

2.1.2.1. The right to adjudicate as an enforcement measure

SC referrals provide the ICC with jurisdiction tdjadicate as an enforcement measure under Chapter
VII. Such practice is not new; the hoctribunals were based on the same power and tigditsrto
adjudicate international crimes were deemed lawtulits first case the authority of the ICTY’s
assertion of jurisdiction to adjudicate crimes whallenged on the basis a violation of the sovertgig

of the State where the crimes were committédh particular it was contended that the ICTY was

intruding in matters essentially within a Statedsystic jurisdiction. Rightly, the Appeals Chamber

264 Derek Bowett, The Impact of Security CouncilcB@®ns on Dispute Settlement Procedures, 5 Eurogearnal of
International Law 95 (1994).

265 Article 24(2) UN Charter.

266 Stefan Talmon, The Security Council as a Whedislator, 99 American Journal of Internationall 882 (2005);
“The open contours of the Council’s authority testore” or “maintain” the international peace, aged, has been read
to permit the Council to take actions not specificenentioned in the Charter that are “reasonalggassary” to achieve
such ends.” José Alvarez, International Organipatias Law-Makers (Oxford University Press, 20051,98.

267 Tadic Interlocutory Appeal Decisigpar. 35.

268Tadic Interlocutory Appeal Decisigpar. 35.

269 SC Res. 1970.

270 It must be specified that the challenge reghedpecially the primacy of the ICTY over domegtigsdiction.
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the Tadic Interlocutory Appeal Decisioresponded that the ICTY was a SC enforcement measu
under Chapter VII and that Article 2(7) of the UNaCter allowed such intrusions in areas essentially
within the domestic jurisdiction of Staté§. There seems to be no doubt that if jurisdiction to
adjudicate a crime is a matter essentially withiatate domestic jurisdiction, “this principle shabt
prejudice the application of enforcement measuneleuChapter VII'2"2

Like the ICTY and the ICTR, the SC's referralshe ICC can be conceived of as enforcement
measures under Chapter VII. Article 2(7) UN Chargehich provides for the principle of non-
intervention in the domestic jurisdiction of a $jatreates an explicit exception for enforcement
measures under Chapter VII of the UN Charter. Wttike principle of non-intervention is a general
rule of international law, Chapter VIl measures aneexplicit exception to that rule. Thus, bothmsr
accumulaté’® The principle of non-intervention is simply carveut to the extent required by the right
of the SC to establish a mechanism to adjudicaésriational crimes as an enforcement measure.

The Rome Statute explicitly provides that SC mafierare to be made under Chapter VII of the
UN Chapter. If the SC does not act under Chaptéthd referral would simply be a recommendation
or, in the words of the Statute, an “informatiéA*There would be no trigger under Article 13 (b), but
the possibility for the initiation of an investigat by the prosecutgsroprio moty if the requirement
of territoriality and nationality are satisfied acding to Article 12 (b) Rome Statut€.

If one assumes that thonetary Gold Principleapplies to the ICE’®it may be counter-argued
that in referring the situation to the Court, tlemsent of the concerned State has been waivedeby th
SC decision under Chapter VII. This waiver is opstavia Article 25 UN Charter, which states that
“[tthe Members of the United Nations agree to atcapd carry out the decisions of the Security
Council in accordance with the present Charter.fthiermore, the judicial restraint the ICC should
demonstrate when considering a situation that efféne legal interest of a State not party to e

is not needed since the SC determined that thatsitureferred constitutes a threat to internationa

271Tadic Interlocutory Appeal Decisigpar. 56

272 Article 2(7) UN Charter.

273 Pauwelyn, supra note 231, p. 162-163.

274 Rome Statute, Articles 15 and 53; for a motailbel analysis of this issue see chapter 5.

275 If the territorial or nationality states arertyeto the Statute or have issued a declaratioreuddticle 12 (3) Rome
Statute.

276 See Morris, supra note 27 p. 14-15, 20-21 whbreis writes that the rule applies to the inteimaal courts and takes
as an example the International Tribunal for thevlod the Sea and WTO dispute settlement mecharig®m;also Dapo
Akande, Prosecuting Aggression: The Consent Prolaechthe Role of the Security Council, Oxford Le§alidies
Research Paper No. 10/2011 (February 16, 2011).
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peace and securify’

2.1.3. ‘Universal jurisdiction conception’ - The international community’s right to
adjudicate international crimes

The ‘universal jurisdiction conception’ of a ref@runder Article 13 (b) is that this trigger mecisam
activates the international community’s jurisdictito adjudicate serious international crimes. The
jurisdiction of the ICC is not rooted in a delegatiof jurisdiction by States but emerges from the
nature of the crimes contained in the Rome Statutéch are a concern of the international community
as a whole. Despite its multilateral-treaty chaagdhe Rome Statute asserts that the ICC, whemgact
under Article 13 (b), can exercise jurisdictionadjudicate beyond its states parties’ territoried a
nationals. The crimes within the jurisdictioatione materiaeof the ICC are, in accordance with
Article 5 Rome Statute, war crimes, crimes agdinshanity, genocide and aggressfétiThese crimes
are typically considered ‘core’ international crisfé’ It is generally recognized that these ‘core’
crimes are established in customary internaticenaldnd some argue that they even reached the status
of jus cogeng®

National courts exercising universal jurisdictiover these ‘core’ international crimes conceive

themselves in a sort ofdédoublement fonctionnekvhereby while sitting in judgment over

277 The rulings of the ICJ on the applicabilitytbé principle of consent in advisory opinions anéigitening with regard
to decisions that are neither taken in the condéxnter-State proceedings nor binding per se lier interested State.
Instead of considering the lack of consent of titerested State as affecting its competence, tesé@s it as relevant
for the appreciation of the propriety of exercisitgyadvisory jurisdiction. See Western Sahararhdtional Court of
Justice, Advisory Opinion, 1975 ICJ Reports 25, 32-33; Legal Consequences of the Constructioa Wfall in the
Occupied Palestinian Territory, International Cafrfustice, Advisory Opinion, 2004 ICJ 136, paf. 4

278 Gerhard Werle, Principles of International Griah Law, (TMC Asser Press, 2009), p. 26; Bassialissigrees on
whether aggression is a core crime, M. Cherif Bassj International Crimes: The Ratione Materiaé¢ndérnational
Criminal Law, in Cherif Bassiouni, Internationali@inal Law (Martinus Nijhoff Publishers, 2008), 132-133, see
also William Schabas, Unimaginable Atrocities: igstPolitics, and Rights at the War Crimes Trildari@xford
University Press, 2012 p. 27. Aggression is hoeced in this thesis, see supra note 2.

279 Werle lists these so-called core crimes as ftiost serious crimes of concern to the internati@emmunity as a
whole”, as specified in preamble and Article 5ttd Rome Statute; Werle, supra note 278, p. 26;i@atdisagrees on
whether aggression is a core crime, Bassiouniasnpte 278, pp. 132-133, see also Schabas, sujgr@ i, p. 27.

280 ILC, Report of the Study Group of the ILC omagmentation of International Law: Difficulties Aing from the
Diversification and Expansion of International Lgvar. 374; Marko Milanovic, Is the Rome Statutedsig on
Individuals? (And Why We Should Care), 9 Journalndérnational Criminal Justice 49 (2011); Cheréd®8iouni,
Introduction to International Criminal Law (MartisNijhoff Publishers, 2013), p. 237-240; Sadaprawnote 25, p.
108.
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international crimes they act as organs of therfational community’®* As it was stated in
Demjanjuk [tihe underlying assumption is that [these] cisnage offenses against the law of nations or
against humanity and that the prosecuting natioacting for all nations®®*?In other words, when
prosecuting a crime under international law a Staferces international laff>Nuremberg principle |
reads, “[alny person who commits an act which damss a crime under international law is
responsible therefor and liable to punishment.” Peeson who commits an international crime is
directly responsible under international law. There, a judicial organ adjudicating a crime under
international law is not proscribing a new offende;is adjudicating an offence proscribed by
international law?®*Like national courts, international courts can e jurisdiction to adjudicate
international crimes. It is indeed a legacy of Nmberg that nations together may create a couryto t
cases they could each try in their own coffftsThe ICTY even stated that with the rise of unbabr
jurisdiction exercised by States an accused shioelldleased with the idea that he will be tried by a
international judicial body which is free from paal considerationg>®

The outlawing of aggression, genocide, crimesragdiumanity and war crimes are generally
the type of obligations that amrga omnesn nature?®’ The ICJ in theBarcelona Traction Case
recognized the legal interest of all states in repeibligationserga omnesbserved® Obligations

erga omnesre a type of obligations which are the conceralloftates and for the protection of which

281 See Eichmann Appeal Judgment; Demjanjuk CaselaRGaeta, The Need to Reasonably Expand Nat@riadinal
Jurisdiction over International Crimes in AntoniasSese, Realizing Utopia: The Future of Internatituaw (Oxford
University Press, 2012), p. 603; Antonio Cassesan&tks on Scelle's Theory of "Role Splitting" (deolement
fonctionnel) in International Law, 1 European Jalrof International Law 210 (1990); Arrest Warrdbase, Joint
separate opinion of Judges Higgins, Kooijmans anergenthal, par. 51; Kleffner, supra note 30, p226

282 Demjanjuk v. Petrovsky, 776 F.2d 571, Uniteaté&t Court of Appeals, Sixth Circuit (Oct. 31, 1985

283 Anthony J. Colangelo, The Legal Limits of Unised Jurisdiction, 47 Virginia Journal of Interraatal Law 5 (2005).

284 See Eichmann Appeals Judgment, par. 12; Gagtea note 281, p. 603; Robert Cryer, The Doctiifmindations of
International Criminalization in Bassiouni, sup@a 278, p. 108; Colangelo, supra note 283, p.€ydBms, supra note
45, p. 17-18.

285 Trial of the Major War Criminals before thedmational Military Tribunal, vol. I, Nirnberg, 194p. 223.

286 The ICTY Appeals Chamber declared: “one cabnbtejoice at the thought that, universal juriidit being
nowadays acknowledged in the case of internatiomales, a person suspected of such offences maljyfime brought
before an international judicial body for a dispasate consideration of his indictment by impartiatiependent and
disinterested judges coming, as it happens heye &l continents of the world.” Tadic Interlocugokppeal Decision,
par. 62; see also Mitsue Inazumi, Universal Juctsoh in Modern International Law: Expansion of Natl
Jurisdiction for Prosecuting Serious Crimes undégrhational Law (Intersentia, 2005), p. 120: ekpiey that at the
drafting of the Genocide Convention states favamedhternational criminal jurisdiction to univergatisdiction
exercised by States, because of a distrust tovproteedings conducted in other states.

287 Case concerning the Barcelona Traction, LightRower Company, Limited (Belgium v. Spain).

288 Case concerning the Barcelona Traction, LighdtRower Company, Limited (Belgium v. Spain)

(Second Phase) I.C.J. Reports 1970 p. 32.
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all States have a legal interest. Some have clgimdded, that States exercising universal jurigatic
can base their jurisdiction in the concepenfa omne®bligations’®® The ICJ stated in thE996 Case
Concerning Application of the Convention on thevergion and Punishment of the Crime of Genocide
that “the rights and obligations enshrined in tBefocide] Convention are rights and obligatienga
omnes’?®° Although the Genocide Convention establishes tiigation to exercise jurisdiction of the
territorial State, the ICJ noted that “the obligateach state [...] has to prevent and to punislerihge

of genocide is not territorially limited by the Gamtion.”®* In other words, a norm that creates
obligationserga omneds owed to the “international community as a whaed the international
community thus has an interest in prosecuting suiches.

The asserted jurisdiction of the ICC to adjudicatenes committed in the territory and by
nationals of States not consenting to its jurisdictnay be said to be a violation of the soversigit
non-party States. Despite its status as a subgidiathe SC, the ICTY stated in obiter dictum that
crimes of concern to the international communityaaghole are not matters essentially in the domesti
jurisdiction of States. As such, the ICTY implidtat the exercise of jurisdiction by an internationa
tribunal without the consent of the States withmanry jurisdiction does not need to be legally based

a Chapter VII resolutiofi’?

289 Rosanne Van Alebeek The Pinochet Case: Inten@tHuman Rights Law on Trial, 71 British Yearloof
International Law 34 (2000); Roman Boed, The Effetta Domestic Amnesty on the Ability of Foreignafts to
Prosecute Alleged Perpetrators of Serious HumamtRiYiolations, 33 Cornell International Law Jour289-301
(2000). See also Maurizio Ragazzi, The Concephigfrhational Obligations Erga Omnes (Clarendon,7};.98ndre De
Hoogh, Obligations Erga Omnes and Internationaim@s (Kluwer International Law, 1996); Cherif Basgig
Universal Jurisdiction for International Crimes:sHirical Perspectives and Contemporary Practice/idfnia Journal
of International Law 96 (2001); Prosecutor v. Aftarundzija, ICTY, Trial Chamber II, Judgment, IT-23/1, 10
December 1998, par. 151; contra Rosalyn Higgins Andreas Zimmermann, Violations of Fundamental Norwh
International Law and the Exercise of Universaishiction in Criminal Matters, in Christian Tomusttand Jean-Marc
Thouvenin, The Fundamental Rules of the Internafidregal Order, Jus Cogens and Obligations Erga €3mn
(Martinus Nijhoff Publishers, 2006), p. 338-339;rggert, supra note 51, p. 107; Nehal Bhuta, Howl Stia Punish
the Perpetrators? Human Rights, Alien Wrongs ardMharch of International Criminal Law, 27 Melbourbaiversity
Law Review 261 (2003).

290 Application of the Convention on the Preventond Punishment of the Crime of Genocide (Bosn.e&&zHv. Yugo.)
1996 I.C.J. 595, 616 (July 11); Cf. Barcelona TimgtLight and Power Company, Limited (Belg. v. 8pa1970 I.C.J.
3, 32 (Feb. 5).

291 Application of the Convention on the Preventimd Punishment of the Crime of Genocide (1996§,16.

292Tadic Interlocutory Appeal Decisicthough pointing out that the tribunal was aroetément measure stated that “[i]
It would be a travesty of law and a betrayal of tinéversal need for justice, should the concefBtate sovereignty be
allowed to be raised successfully against humahrtgidorders should not be considered as a shislohst the reach of
the law and as a protection for those who tramplgetfoot the most elementary rights of humanityttker, the Trial
Chamber in Tadic Interlocutory Motion on Jurisdictistated: “the crimes which the International Tirial has been
called upon to try are not crimes of a purely daimesature. They are really crimes which are ursaéin nature, well
recognised in international law as serious breacdfiésternational humanitarian law, and transcegdime interest of
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In contrast with the ICJ - and in response toMumetary Gold Principle the objective of the
ICC has a broader frame of reference than estatdgighe responsibility of States; it is interestad
establishing the individual guilt of the accusednitheless, Van Alebeek maintains that when the
context of a crime legally requires a national taarqualify a foreign State policy, internatiornal
may prevent this if the facts at the heart of theecare controversial In the same vein, Mann has
argued that a national judge may only find thabr@ifjn State’s law is an international “delinquency
when “both the law and the facts are clearly eighbt.”® While it is not the immunityatione
materiae of the official that precludes the Court from epising jurisdiction®® it appears that
prosecutions requiring the qualification of a fgreistate policy in terms of international lawfulses
call for, at the very least, judicial restraintsrfr the Court.

This issue has been considered by Pasquale De Bkoanaintains that “context crimes” have
been adjudicated by foreign domestic courts onlyaises where the State potentially implicated ey th
prosecution had already been condemned by thenattenal community®® As evidence of this
pattern De Sena refers to thehmannCase”®’ Barbie Case”® DemjanjukCase”® Finta Casé® and

01

Karadzi: Case®*all of which involved States (Nazi Germany or FernYugoslavia) that have been

unequivocally condemned by the international comitguihikewise, with regard to Pinochet, Lord

any one State. The Trial Chamber agrees that in siicumstances, the sovereign rights of Statesataand should not
take precedence over the right of the internaticoahmunity to act appropriately as they affect wiwle of mankind
and shock the conscience of all nations of the dvofhere can therefore be no objection to an iatéwnal tribunal
properly constituted trying these crimes on bebfthe international community."” Tadic, DecisionTial, at par. 42,
57-59; However, note that in Armed activities oa téarritory of the Congo (DR Congo v. Rwanda) 188 tlecided that:
“the mere fact that rights and obligations erga esnaor peremptory norms of general international (s cogens) are
at issue in a dispute cannot in itself constituteegception to the principle that its jurisdictialways depends on the
consent of the parties.” Armed Activities on tharitery of the Congo (New Application : 2002) (Deanatic Republic
of the Congo v. Rwanda), Jurisdiction and AdmisihiJudgment, 1.C.J. Reports 2006, p. 6, par.sEg also par. 64;
see also Application of the Convention on the Pnéwe and Punishment of Genocide (Bosnia HerzegovirSerbia &
Montenegro), ICJ Reports 2007, par. 446.

293 Van Alebeek, supra note 255, p. 37; RosanneAlglbeek, The Immunity of States and Their Offisial International
Criminal Law and International Human Rights Law {@xl University Press, 2008), p. 257-265.

294 F.A. Mann, International Delinquencies beforeni¢gipal Courts, 70 Law Quarterly Review 181-19854); See in the
same sense Prosper Weil, Le contréle par les tilximationaux de la licéité internationale des sactes Etats
étrangers, 23 Association Francaise de Droit latiwonal 47 (1977); Van Alebeek, supra note 2553.

295 Van Alebeek, supra note 255, p. 37; the is§immunity will be addressed in Chapter 4.

296 Pasquale De Sena, Diritto internazionale e imitadunzionale degli organi statali (Giuffre, 1996 139.

297 Eichmann Appeal, p. 277.

298 Féderation National des Déportées et Inter@sssRints et Patriotes and Others v. Barbie, Frabwert de Cassation,
(1983 and 1984), 78 International Law Review 12886, 78 International Law Review 124, (1988).

299 Demjanjuk v. Petrovky, US, Court of Appeald(6lir.), 79 International Law Review 538 (1985).

300 Regina v. Finta, Canada, Supreme Court, 98natienal Law Review 424 (1989).

301 Kadic v. Karadic, US, 2nd Cir. 70 F.3d 232 @P9
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Browne-Wilkinson noted that “[t]here is no real glite that during the period of the Senator Pinochet
regime appalling acts of barbarism were committedChile and elsewhere in the world: torture,
murder and the unexplained disappearance of ingisg all on a large scal€®For cases involving
States that have not been universally condemnea fparticular policy, Van Alebeek writes “the
Nuremberg principles have been developed withodficently taking into account the fact that
allegations of international crimes may also airiskess clear-cut factual and legal circumstanées.”

The ‘universal jurisdiction conception’ responsesuch an impediment to the exercise of its
jurisdiction is that although based on a multilatdéreaty, the ICC is an entity distinct from th&at8s
constituting itt* The purpose of the Rome Conference was to creafestitution to exercise the
inherent jurisdiction of the international commuyndver the most serious crimes of concern under
international criminal law® As Kress claims: “an international criminal cowrhich acts as an organ
of the international community in conducting pradiegs for crimes under international law, has wider
powers than a national criminal court, which actsaanere fiduciary of the common god@®Under
the auspices of the United Nations, a treaty watelt, which proclaims in its first Article that]fa
International Criminal Court ("the Court") is heyebstablished®”” This Court “shall be a permanent
institution and shall have the power to exercisgutisdiction over persons for the most seriousmes
of international concern, as referred to in thist@e.?*®

Furthermore, the ICC has the general discretiopakyer to decline to exercise jurisdiction on
the propriety of such exercise if the situationnet of sufficient gravity. Under the principles of
complementarity as enshrined in the Rome Statatesa can be declared inadmissible if the crimes are
“not of sufficient gravity.* In addition to the gravity element in the defiaitiof the crimes provided
in Article 6, 7 and 8 and the RPE, the Statute aéspires the Prosecutor and judges to assess the

gravity of actual or potential cases before inmigtan investigation or declaring that the Couxdd

302 Pinochet case No. 3, p. 101.

303 Van Alebeek, supra note 255, p. 37.

304 Article 4 Rome Statute makes it clear thatl®®€ is not a ‘common organ’ of the States partiesdn international
organization with a distinct international legatgmnality. See also Kaul, in supra note 25, p. 591.

305 Triffterer, supra note 198, p. 46; Otto Trifte Legal and Political Implications of Domestiatification and
Implementation Processes, in Claus Kress and Flaatimnzi, The Rome Statute and Domestic Legal GBrdeeneral
aspects and constitutional issues (il Sirente / dr2000), p.20.

306 Kress, supra note 178, p. 246.

307 Rome Statute, art. 1.

308 Rome Statute, art.1.

309 Rome Statute, art. 17; see also Hafner etugira note 25, p. 118.
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exercise jurisdictiori*® Although any crime defined in the Rome Statuteeisous>** the principle of
complementarity requires the ICC to assess as amsaibility test whether a case is of sufficient
gravity to justify further action by the Couff

The gravity threshold must be distinguished frdva gravity element contained in the Court's
jurisdiction ratione materiag as defined in Articles 6, 7 and 8’ While the former relates to
jurisdiction to adjudicate, the latter is specifio jurisdiction to prescribé** Both ‘types’ of
jurisdictions have been subjected to this threskolthat sovereignty of States is not unduly impthg

upon.

2.2. Does the Rome Statute impose new crimes?

The effort and emphasis in Rome to define the imbkich would fall within the jurisdiction of the
ICC has been called “unprecedented” and even tfittga veritable obsessiorf*> Article 5 of the
Rome Statute provides that the ICC’s jurisdictistimited to “the most serious crimes of concern to
the international community as a whole” which aegording to the Statute, the crimes of genocide,
crimes against humanity, war crimes and aggres#enfor aggression, Article 5 (2) Rome Statute
states that the Court will have jurisdiction ovaistcrime once an amendment that defines the asme
adopted by the Assembly of States Partteérticles 6-8 Rome Statute define the crimes ofogéate,

crimes against humanity, war crimes and their ugohgr acts. Each provision clearly states that the

310 Article 15, 17, 53; In the Lubanga case, PiatTChamber | adopted a similar approach wheraiest “[The] gravity
threshold is in addition to the drafters' caretlestion of crimes included in Articles 6 to 8 betStatute [...]. Hence,
the fact that a case addresses one of the mostisaniimes for the international community as a le/ti® not sufficient
for it to be admissible before the Court.” Prosecut Lubanga, ICC, Pre-Trial Chamber |, Decisiantbe Prosecutor's
Application for a Warrant of Arrest, Article 58, 6201/04-01/06-8-Corr, 10 February 2006, par. 41.

311 According to ICC Statute, Preamble par. 4,1ar5.

312 Rome Statute, art.17 (1) (d).

313 Kleffner, supra note 30, p. 125.

314 See Sadat and Carden, supra note 74, p. 419-421

315 Claus Kress, The International Criminal CowrtaaTurning Point in the History of InternationalirGinal Justice, in
Antonio Cassese, The Oxford Companion to Inteomaii Criminal Justice (Oxford University Press, 200p. 146;
Schabas, supra note 162, p. 404.

316 See supra note 2.

61



definitions as contained in Article 6, 7 and 8 4ffor the purpose of this Statuté’ Moreover, the
“Elements of the Crimes” are according to Articlet® ‘assist’ the Court in the interpretation and
application of Article 6, 7 and 8 Rome StattiteArticles 25 and 28 Rome Statute delineate how
individuals may be held criminally responsible oframe within the jurisdiction of the Court. Artel
70 sets out the specific offences against the adtration of justice over which the Court shall bav
jurisdiction*®

While Article 5 simply lists the jurisdictionaldmework of the ICC, Article 6, 7, 8, 25, 28 and
70 provide the substantive criminal law to be agaplby the Court. In contrast with previoad hoc
tribunals®** the law prescribing the offences at the ICC isfoahd in customary international law but
in the Rome Statute itself. The ICC is not callpdny as it was the case for the ICTY, to “applyesul
of international humanitarian law that are beyong doubt part of customary law so that the problem
of adherence of some but not all states to specifitventions does not arisé®* It is true that the
large majority of crimes contained in the Rome @&afare also reflective of customary international
law. Philippe Kirsch, indeed, reports there wasn@al agreement that the definitions of crimeshin t
ICC Statute were to reflect existing customary rimiional law, and not to create new la##? This

may have been the aim of the negotiators. Kress r@sounts “the understanding shared by those

317 See Rome Statute, art. 6, 7 and 8; Claus Kisetexnational Criminal Law, Max Planck Encyclopgdif Public
International Law.

318 See Rome Statute, art. 9.

319 See Prosecutor v. Jean-Pierre Bemba Gombpl€GlAppeals Chamber, Judgment on the appealrof&an-Jacques
Mangenda Kabongo against the decision of Pre-TGfember IT of 17 March 2014 entitled "Decision ba tRequete
de mise en liberte' submitted by the Defence fandiacques Mangenda”, Dissenting Opinion of JudggAJsacka,
ICC-01/05-01/13-560-Anx2-Corr, 11 July 2014, padl2t The offences against the administration ofigeswill not be
covered in this thesis. While the Rome Statuteieiiyl provides for these, the ad hoc tribunalssidered that offences
against the administration of justice were inherpatvers derived from the judicial function of thebtinal. See
Prosecutor v. Tadic, Appeal Judgment on Allegatimin€ontempt of Court Against Prior Counsel, MiMujin, ICTY,
Appeals Chamber, IT-94-1-A-AR77, 27 February 2001.

320 See e.g. Prosecutor v. Milutinovic et al., IGTAXppeals Chamber, Decision on Dragoljub OjdanidMstion
Challenging Jurisdiction — Joint Criminal Entergri$T-99-37-AR72, 21 May 2003, par. 9; the crimasstrhave been
within the jurisdiction of the tribunal according its Statute but it must also have been estaldisimeler customary
international law.

321 Report of the Secretary-General pursuant tagsaph 2 of Security Council resolution 808 (1998} Doc. S/25704,
3 May 1993, par. 34.

322 Philippe Kirsch, Foreword, in Knutt Dormanngfents of War Crimes under the Rome Statute ofriteznational
Criminal Court (Cambridge University Press, 2008),xiii. See also Darry Robinson and Herman von dfieldvar
Crimes in Internal Conflicts: Art. 8 of the ICC 8ite, 2 Yearbook of International Humanitarian L&@4 (1999):
“Delegations agreed that definitions of these cemaust be articulated in the Statute and that tlemitions must
reflect existing customary law”; Claus Kress, Wain@s Committed in Non-International Armed Confland the
Emerging System of International Criminal Justi@®,lsrael Yearbook on Human Rights 109 (2000): t&tdnave, in
their overwhelming and steadily growing majorityesonly expressed the view that the war crimedilisthe Statute] is
based on customary law.”
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formulating the crimes in the ICC Statute to onbglify or at best crystallize international criminadv

stricto sensti*?® On the other hand, Cassese declares:

as the Statute is not intended to codify intermaticustomary law, one ought always to take it
with a pinch of salt, for in some cases it may g@gdnd existing law, whereas in other instances
it is narrower in scope than current rules of comstoy international law?*

Indeed, the drafting of the Rome Statute requirgdgtaking efforts to find compromises over which
crimes should fall within the jurisdiction of th€C and what were the single definitions of these
crimes®® Article 10 Rome Statute reflects the difficultyethegotiators had to reach compromises on
the definition of crimes. This saving clause hdlust nothing in the part defining the crimes witkte
jurisdiction of the Court “shall be interpreted ksiting or prejudicing in any way existing or
developing rules of international law for purposéiser than this Statuté?® The drafters of the Statute
considered that the difficult codification process Rome should not prejudice the progressive
development of international criminal law.

Although the negotiators in Rome quickly agreediclwhcategory of crimes should be
considered “most serious crimes of internationalceon”, some matters remained controversial until
the last day of the Conferené&. A common agreement on the definition of the criofi@ggression
was never reached. It was decided that it shoulddieaside and re-discussed at a future review
conference seven years after the Statute’s ertimyfance?®

While the definition of the crime of genocide didtrpose real problenté®the definition of

war crimes and crimes against humanity requirediétegates to compromis&.Notwithstanding that.

323 See also Claus Kress, International Crimina¥,lldax Planck Encyclopedia of Public Internatiobhalv

324 Antonio Cassese, International Criminal Lawf@@®d University Press, 2008), p. 43; see also Legraver,
Interpreting Crimes in the Rome Statute of therlméonal Criminal Court (Cambridge University Pse8014), chapter
8; Theodor Meron, Crimes under the JurisdictiothefInternational Criminal Court, in Herman von ldeeét al.,
Reflections on the International Criminal Court (CMAsser, 1999), p. 49.

325 Philippe Kirsch and Darryl Robinson, Reachimggeéement at the Rome Conference, in supra note6B-69.

326 Rome Statute, art. 10: Nothing in this Partlisha interpreted as limiting or prejudicing in amyay existing or
developing rules of international law for purpos#iser than this Statute.

327 However, the United Nations Diplomatic Confeeerof Plenipotentiaries on the Establishment ofirgarnational
Criminal Court, Resolution E: Recommends that ai®ewConference pursuant to Article 123 of the Se&atnf the
International Criminal Court consider the crimegseforism and drug crimes with a view to arriviagan acceptable
definition and their inclusion in the list of crime&vithin the jurisdiction of the Court.

328 Rome Statute, art 5 (2); see supra note 2.

329 Essentially replicating the wording of the 1®k&vention on Genocide.

330 Mohammed Bennouna, The Statute’s Rules on Gramd Existing or Developing International Lawsimpra note 6,
p. 1102.
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according to some commentators, the “war crimenétéfh is anything [but] conservativé®> Syria,
the United Arab Emirates, Bahrain, Jordan, Sudamlja] Turkey and China had reservations
concerning the inclusion of war crimes committeéimed conflict not of an international charaétér.
Israel firmly opposed the proposition that the wame founded on resettlement of population in
occupied territory was customary international faWltimately, it was decided that the jurisdiction of
the Court over any type of war crime can be optaided for a period of seven years after the enity i
force of the Statute — France and Colombia havwet®pt-out declarations under Article 124 Rome
Statute®** The definition of crimes against humanity is michader than any definition contemplated
before** Among others issues, Russia, India and China dréprethe retention of an armed conflict
nexus for crimes against humanity.Article 10 Rome Statute plays a role when the piptee
provisions of the Statute are retrogressive; ferftogressive parts, Article 10 plays no rofe.

With the number of ratifications having risen t@3lat the time of writing, the Statute may be
said to have come closer to universal acceptant¢hemefore representing the views of the majafty

States in the international community. However, $tatute has not yet been universally ratified. The

331 Mahnoush H. Arsanjani, The Rome Statute ofititernational Criminal Court, 93 American Journélimternational
Law 36 (1999).

332 Eve La Haye, War Crimes in Internal Armed CiehfilCambridge University Press, 2008) p. 164; Biigg Jia, China
and the International Criminal Court; Current Sitoia, 10 Singapore Yearbook of International Lawl1 (2006).

333 UN Doc. A/ICONF.183/SR.9, par. 34.

334 Rome Statute, Article 124, reads as followsotiMthstanding Article 12, paragraphs 1 and 2, @&eSton becoming a
party to this Statute, may declare that, for aqueof seven years after the entry into force of Siatute for the State
concerned, it does not accept the jurisdictionhef €ourt with respect to the category of crimesirefl to in Article 8
when a crime is alleged to have been committedshgdtionals or on its territory. A declaration andhis Article may
be withdrawn at any time. The provisions of thigiéle shall be reviewed at the Review Conferenceveaed in
accordance with Article 123, paragraph 1.” See ¢éedbeclarations to the Rome Statute of the Intevnat Criminal
Court, pt. Ill, June 21, 2000; France withdrewdelaration after six years; See Colombia Declanatito the Rome
Statute of the International Criminal Court, paAbig. 16, 2002.

335 See e.g. Schabas, An Introduction to the Iatemal Criminal Court (Cambridge University Pre2607), p. 127 et
seq.; Cassese, supra note 324, p. 126.; Arsasjgta note 331, p. 36.

336 Beth Van Schaack, The Definition of Crimes AgaHumanity: Resolving the Incoherence, 37 Colandoiurnal of

Transnational Law 787 (1999).

337 Triffterer, Article 10, in supra note 198, [815537; Contra Sadat and Carden, supra note 7423).Bennouna, in
supra note 330, p. 1101; On the effect of the R@tatute on customary international law, the Intgéomal Criminal
Tribunal for the former Yugoslavia (ICTY), statéth many areas the Statute may be regarded asaitiaicof the legal
views, i.e. opinio juris of a great number of Sgatdotwithstanding Article 10 of the Statute, thegose of which is to
ensure that existing or developing law is not “ted” or “prejudiced” by the Statute’s provisiongsort may be had
cum grano salis to these provisions to help eldeidastomary international law. Depending on thétenat issue, the
Rome Statute may be taken to restate, reflectavifglcustomary rules or crystallise them, whergasome areas it
creates new law or modifies existing law. At angmrly the Rome Statute by and large may be takeoragituting an
authoritative expression of the legal views of eagmumber of States.” Prosecutor v. Furundzij@aYCTrial Chamber
Il, Judgment, IT-95-17/1-T, 10 December 1998, [@2227.
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most populous States remain not party to the StattiMoreover, the Statute remains subject to
amendments that could insert new crimes that domacéssarily reflect customary international #4%.
David Scheffer, negotiator for the United Statesh®t Rome Conference, has written that: “future
amendments could effectively create ‘new’ and uaptable crimes>°

The Articles defining the crimes within the jurisiion of the Court read in conjunction with
Article 21 Rome Statute on the applicable law pievihat it isprima facieirrelevant if the Rome
Statute prescribes a crime not existing under ousty international law*! According to Article 21
(1), the Court must apply “in the first place” 8¢atute, Elements of Crimes and its Rules of Prawed
and Evidence (RPE), secondly, applicable treatieste principles and rules of international lawd an
thirdly general principles of law derived from raatal laws of legal systems of the world. In cositra
with Article 38 ICJ Statute, Article 21 Rome Statalearly imposes a hierarchy in the sources that c
be applied by the Court. According to the ICC, sherces of law other than the Statute, the elesnent
of crimes and the RPE are to be applied only is¢hsources leave a lacuna and this lacuna cannot be
filled by the application of the rules of interpagbn as contained in the Vienna Convention on_tne
of Treaties** Thus, there is a high threshold for the Courapply other sources of law than the
Statute. As Werle notes "the ICC Statute must lee s& its own as an independent set of rul&st’
may be argued that the Rome Statute posits itselfteeaty based, self-contained regffife.

Although it is generally agreed that aggressinagide, crimes against humanity and war
crimes are embedded in customary international theiy definitions need also to be established in
customary international law. Some of the crimesingef in the Statute, such as crimes against
humanity of apartheid, forced pregnancy, gendersqmition and enforced disappearance and

environmental war crimes are said to be potentladlyond the current rules of customary internationa

338 E.g. China, India, Russia, USA, Pakistan, ledom Turkey are not party to the Statute.

339 See Rome Statute, art. 121-123.

340 David Scheffer, The United States and the matiiwnal Criminal Court, 93 American Journal ofdimtational Law 18
(1999).

341 See Prosecutor v. Germain Katanga and Mathigudjdlo Chui, ICC, Pre-Trial Chamber |, Decision tme
Confirmation of Charges, ICC-01/04-01/07-717, 3@t8mber 2008, par. 508.

342 Decision to Issue an Arrest Warrant againdBashir, par. 126.

343 Gerhard Werle, Individual Criminal Responsiiln Article 25 ICC Statute, 5 Journal of Interioaial Criminal Justice
961-962 (2007).

344 David Donat Cattin, Approximation or Harmoniaatas a Result of Implementation of the Rome &dtulLarissa van
den Herik and Carsten Stahn, The Diversificatiod Bragmentation of International Criminal Law (Maus Nijhoff
Publishers, 2012) p. 363-366; however see sestios3.
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law.3** This is where the Rome Statute poses a probleproitides the definition of crimes ‘for the
purpose of this Statute’ notwithstanding that ightibe applied to territories and nationals of &tat
neither party to the Statute nor consenting to J@@diction. Hence, the Statute provides that esm
under treaty law can be universal in scope, desp@aon-adherence of many States, including world
powers such as China, India, the Russian Federatidrihe United States.

An issue on which | will not focus in this chaptemt that is also of relevance when going
through the rationale each ‘conception’ offers he immunity of State officials. Article 27 Rome
Statute provides that the immunity of any Statécif, including Heads of State, is irrelevant befo
the Court. The provision does not differentiateatssn officials of State parties and non-partiesilll
demonstrate in Chapter 4 that there is great dehagethe customary status of this provision. While
the purpose of the present chapter is not to atfgatethe irrelevance of immunities of State offisia
especially Heads of States - from the ICC is ntaldished under customary international law, one
should bear in mind that the application of Arti@lé over the Head of a State not party to the Rome
Statute could also be considered as a prescripfiamnew norm. Now let us see how the ‘Chapter VI
conception’ and the ‘universal jurisdiction congept legally justify their assertion of prescripéiv

jurisdiction.

2.3.‘Chapter VII conception' - Legislating as an enforement measure

While | showed that the establishment of intermaglocriminal jurisdiction has been considered as
fitting squarely within the measures the SC care takder Article 41 UN Charter, the issue becomes
more intricate if we ask whether (as seems the tas¢éhe ICC referrals) the SC has the right to
prescribe new crimes to be adjudicated by an iateynal tribunal. If the prescription of criminalles
is not contained within the SC enforcement meastivexs the right to adjudicate the proscribed act is
alsoultra vires

While the UN system does not provide for a legigkatin the real sense of the word, the body
that comes closest to such a function is the GéAasembly which is entrusted to initiate studiesl a

make recommendations for encouraging the progressevelopment of international law and its

345 See supra note 30.
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codification®*® The Charter does not explicitly endow legislato@mpetence to the SC. However, it
seems to be agreed that the Charter leaves spatteefSC to unilaterally impose new obligations and
thus to act, in a certain manner, as a legisféfor.

As the ICTY noted in th@adic Interlocutory Appeal Decisidfftlhere is ... no legislature, in
the technical sense of the term, in the United dWatisystem .... That is to say, there exists no
corporate organ formally empowered to enact lawsctiy binding on international legal subjeét§”
Nonetheless, the ICTY also recognized that the &@opugh not a Parliament, has the power, when
acting under Chapter VI, to take binding decisidtidndeed, the SC did not hesitate to oblige all UN
Member States to cooperate fully with baith hoctribunals and to take any measures necessary under
their domestic law to implement the provisionstaf Statuted>°

In establishing the ICTY, the SC did not create meles but basically created an international
mechanism for the prosecution of crimes alreadystiigiect of individual criminal responsibilify*
Thus, the SC used its power under Chapter VIl sergurisdiction to adjudicate; not to prescribat—
least not to prescribe criminal |aii? Admittedly, the procedural norms set out in thehad tribunal’s
Statute and the obligation on States to cooperatk them are in a certain manner legislative
actions®? Let us now see if, under the prism of the ‘Chaptrconception’, the SC referrals to the

ICC can also be qualified as quasi-legislative .adtise following analysis will draw upon the

346 UN Charter, art. 13 (a).

347 Hans Kelsen, The Law of the United Nations: rRi€al Analysis of Its Fundamental Problems (FrédeA. Praeger,
1950), p. 295; Kirgis, supra note 246, p. 520; Nfeisch, Article 41 in Bruno Simma, The Chartertioé United
Nations : a Commentary, (Oxford University Pre€sl2), p. 1251; Three characteristics have beerptedas defining
a legislative act in the international setting.alnutshell, legislative acts “are unilateral innfip they create or modify
some element of a legal norm, and the legal norquéstion is general in nature, that is, directeithdeterminate
addressees and capable of repeated applicationeri’t Yemin, supra note 246, p. 6; See also &ya®r v. Krajisnik,
ICTY, Appeals Chamber, Decision on Krajisnik’s Aggh Against the Trial Chamber’s Decision Dismissiing
Defense Motion for a Ruling that Judge Canivelldgable to Continue Sitting in this Case, IT-008R73.2, 15
September 2006, par. 15.

348Tadic Interlocutory Appeal Decisiopar. 43.

349Tadic Interlocutory Appeal Decisiompar. 44; Jutta Brunnée, International Legislatistax Planck Encyclopedia of
Public International Law; However, since the refioluestablishing the ICTY was a situation-spediéisolution, it has
been considered by some not to conform to the géaspects of a legislative act.

350 SC Res. 827 (1993) par. 4.

351 Prosecutor v. Delalic et al., ICTY, Appeals @bar, Judgment, IT-96-21-A, 20 February 2001, p#8 (hereinafter
Celebici Appeals Chamber Judgment).

352 However, it may be contended that the struoct@irthe ICTY is a long time measure and that itssfliction is also
indefinite in time; See section on temporal measure

353 Luis Miguel Hinojosa Martinez, The LegislatiRmle of the Security Council in its Fight againsriorism: Legal,
Political and Practical Limits, 57 Internationada@omparative Law Quarterly 341 (2008).
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characteristics put forward by Yemin as definingggislative act in the international setting: naynel

that it be unilateral in form; creating or modifgiexisting law; and general in natdré.

2.3.1. Unilateral in form

When the SC refers a situation to the ICC undemp@ma/Il it neither decides to render it a Statetypa

to the Rome Statute nor to turn the ICC into a UNbssiary judicial organ. It simply uses a
mechanism contained in the Rome Statute to trigigerjurisdiction of the Court over a specific
situation. The State over which jurisdiction iggered is to accept the jurisdiction of the ICCerev
though it did not ratify the Statute or issue al@etion of acceptance under Article 12 (3). Ingah

the SC referrals imply that the concerned Stateoissenting to the ICC exercise of adjudicative
jurisdiction, although in practice it never did ddoreover, it implies that the substantive criminal
provisions of the Statute that were neither exgstim the domestic law of the concerned state nor
reflective of customary international law have bmegthrough the force of the referral, applicabhe |

in that State. The resolutions referring the situest to the ICC may also provide that States are to
cooperate with the Court, thus bringing into fofoe the concerned States Part 9 of the Statute:
International Cooperation and Judicial Assistadethese obligations are brought into force withou
the consent of the concerned Statedud the effect of Article 25 UN Charter. Thus, it msgfely be
asserted that SC referrals are unilateral in form.

2.3.2. Create or modify existing law

Compliance with the SC resolutions referring aagitan to the ICC requires significant implementing
legislation by the States concerned. Since the dG€s not have its own police force to secure the
arrests of individuals or to secure production widence, the States obliged by the resolution are

coopted to enact domestic legislation to fulfilisttenforcement functioft> Moreover, in order to

354 See supra note 246.

355 See Dapo Akande, The Effect of Security CouRekolutions and Domestic Proceedings on Stateg&iliins to
Cooperate with the ICC, 10 Journal of InternaticdBaminal Justice 299-324 (2012); see also ProseautSaif al Islam
Gaddafi and Abdullah Al-Senussi, ICC, Pre-Trial Glteer |, Decision on the Admissibility of the Cagmimst Saif Al-
Islam Gaddafi, ICC-01/11-01/11, 31 May 2013, pdn.2
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challenge the admissibility of a case before th€,|& State has to prove that it is or has undemtake
national proceedings directed towards the sameopesad addressing the same conduct that is the
subject of the case before the CdftThus, a State is pressured to adopt the sameastibstlaw of

the Rome Statute in order to be interested in #meesconduct as the ICE’ Furthermore, the State
where the situation has been triggered has to ensat its judicial system conforms to standards,
which according to the ICC, will demonstrate whettiee State is able to genuinely carry out the
investigations or prosecutioft For instance, inProsecutor v. Saif Al-Islam GaddafPre-Trial
Chamber | found that the lack of specific protettpyograms for withess under domestic law resulted
in the unavailability of the national judicial sgst3*° Thus, beside the possibility that a referral
implies that the crimes as referred to in the R@taute are applicable in the concerned State§¢he
referrals also imposes other legislative obligation the concerned Staf88These effects produce a
situation akin to that which would have existed I&ddan and Libya became parties to the Rome
Statute. Indeed, Akande says that SC referralghmutargeted states “in an analogous position to a
party to the Statute®®*

2.3.3. General in nature

356 Prosecutor v. Francis Kirimi Muthaura and UhMuigai Kenyatta, ICC, Appeals Chamber, Judgmenthenappeal of
the Republic of Kenya against the decision of PheiTChamber Il of 30 May 2011 entitled "Decisiom t¢he
Application by the Government of Kenya Challengthg Admissibility of the Case Pursuant to Articl2)(b) of the
Statute”, ICC-01/09-01/11-307, 30 August 2011, hat0-43; Prosecutor v. Muhammad Harun (“Ahmad &)y and
Ali Abd-Al-Rahman (“Ali Kushayb”), ICC, Pre-TrialChamber |, Decision on the Prosecution Applicatiorder
Article 58(7) of the Statute, ICC-02/05-01/07, 2prih 2007, par. 24; Prosecutor v Jean-Pierre Bef@babo, ICC,
Pre-Trial Chamber IIl, Decision on the Prosecutéqfmplication for a Warrant of Arrest against Jeaarf@ Bemba
Gombo, ICCG01/0501/08, 10 June 2008, par. 21.

357 See Julio Bacio Terracino, National Implemeotatf ICC Crimes: Impact on National Jurisdicticarsd the ICC, 5
Journal of International Criminal Justice 421-420Q7); Harrmen van der Wilt, Equal Standards? @ralectics
between National Jurisdictions and the Internati@raminal Court, 8 International Criminal Law Rew 230 (2008);
however, see Prosecutor v. Saif Al Islam Gaddéfi;,| Pre-Trial Chamber |, Decision on the Admis#ipibf the Case
against Saif Al-Islam Gaddafi, ICC-01/11-01/11,Nay 2013, par. 88 (hereinafter Decision on the AgHitiility of the
Case against Saif Al-Islam Gaddafi): pointing duttin order to challenge admissibility the condus¢ded to be the
same not the legal characterization.

358 Decision on the Admissibility of the Case agaiBaif Al-Islam Gaddafi par. 204-214.

359 Decision on the Admissibility of the Case agataif Al-Islam Gaddafi, par. 209-211.

360 With regard to prescription of crimes see #etien on ‘Presumption rebutted in case of Roméutta

361 Dapo Akande, The Legal Nature of Security Cdureferrals to the ICC and its Impact on Al-Bashimmunities,

7 Journal International Criminal Justice 342 (20@9)342.
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In the SC referrals of the situations in Darfur aifoya the SC has not placed obligations on anyeSta
other than Sudan and Liby% The SC opted for simply referring the situationstiie ICC and to
oblige only the Sudanese and Libyan authoritiepaetsvely to cooperate fully with the ICC and
provide any necessary assistance to the Proseantothe Court®® The SC decided that nationals that
were neither from the specific State referred ®IthC nor from a State party to the Rome Statute we
exempted from the ICC’s jurisdictidfi! Thus, the referrals as they have been used tolalgkeone
essential feature of a legislative act; they aré addressed to indeterminate addres$éeghe
selectivity of the SC has, nonetheless, been izdtitby UN Member States and scholarshfdt may

be argued that this ‘selectivity’ conforms to tlexecutive’ or ‘enforcement powers’ of the Council,
acting in its ‘police’ capacity by using coerciveeasures against a particular State to maintain
international peace and security.

Nonetheless, the SC could have decided to bindIMember States to cooperate with the C3urt.
Article 48 of the UN Charter leaves the discretiorthe SC to determine whether its measures should
be carried out by all the Members of the Unitediddet or by some of them. There were serious
discussions in 2014 during the Argentinian Presiglesf the SC regarding whether or not to compel
the SC to oblige all States to cooperate with € Wwhen it refers a situatioff° Thus, it is not

improbable that if a new referral is to happendeen if subsequent action is taken in relation past

362 SC Res. 1593, par. 2; SC Res. 1970, par. raglyh on SC Resolution 1593 see Luigi Condoretid &Annalisa
Ciampi, Comments on the Security Council Referfalhe Situation in Darfur to the ICC, 3 Journallofernational
Criminal Justice 590-599 (2005).

363 SC Res. 1593, par. 2 ; SC Res. 1970, par. 5.

364 SC Res. 1593, par. 6; SC Res. 1970, par. 6;als®e Matthew Happold, Darfur, the Security Couneihd the
International Criminal Court, 55 International a@dmparative Law Quarterly 226-236 (2006); this ésss1 analyzed
more comprehensively in chapter 5.

365 See Yemin definition in supra note 246; alsopaeld by Kirgis supra note 246.

366 See Statements of Argentina, Brazil and théppimes in Security Council, 5158th Meeting, 31 gta2005, UN Doc.
S./PC.5158; and see statement of Brazil in SecQuatyncil, 6491st meeting, 26 February 2011, UN [RIPV.6491.

367 See Condorelli and Ciampi, supra note 36298. 5

368 See e.g. Prosecutor v. Al-Bashir, ICC, PrelT@hamber Il, Decision on the “Prosecution’s Urgéftification of
Travel in the Case of Prosecutor v Omar Al-Bashi€C-02/05-01/09, 4 November 2014, par. 8 where-Ria
Chamber 1l seems to call for the SC to do so; $se Statement from the representative of The Nkthds at Security
Council, 7285th meeting, Security Council Workingtkods, 23 October 2014, UN doc. S/PV.7285 (Resomi):
“As to the non-State parties, the Council has thygacity to oblige them by adopting resolutions doperate with the
Court. We would like to see the Council apply toation more frequently”; See also Statement Benappd 5 |
“respectfully call on the Council to consider usstgonger language in its referrals, similar to lfreguage used in past
Council resolutions requiring cooperation from Slates with the International Criminal Tribunal five Former
Yugoslavia and the International Criminal Tribuf@ Rwanda.” UN doc. S/PV.7285.
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referral) that the SC turns the referral into aegahobligation for all States — at least in respmc
international cooperation and judicial assistanita tine Court.

While we have seen that SC referrals create orfyneslisting law with the incidental result of
the complementarity principle and with the direzgult for the State obliged to cooperate with (D€ |

it remains to be verified whether the SC has thletrio prescribe new criminal law.

2.3.4. Right to prescribe criminal law (but presumption acpinst it)

As the United Kingdom representative David Hannaglared at the SC meeting during which the
ICTY was established: “[tlhe Statute does not, ofirse, create new law, but reflects existing
international law in this field* It may seem that the SC did not believe at thes tihat it had the
power to prescribe new criminal law for the fornvergoslavia. However the SC while establishing the
ICTR took, according to the Secretary-General, Gaerexpansive approach to the choice of applicable
law” than it did for the ICTY and included in th€TR Statute instruments “regardless of whether they
were considered part of customary international awwhether they have customarily entailed the
individual criminal responsibility of the perpetatof the crime.®”° The SC, thus, adopted a Statute
that could be considered as creating newJ3wt least, it may be said that this time the SCéwalil
that it had the power under Chapter VII to preseiitiernational criminal law/?

The ICTY Appeals Chamber in tieadic Judgmenivrote: “it is open to the Security Council -
subject to respect for peremptory norms of inteomai law (jus cogens) — to adopt definitions of
crimes in the Statute which deviate from custoniatgrnational law.®”* The Chamber added that if
the SC sought to deviate from customary internatitaw it needs to be expressed in the terms of the
Statute or in other authoritative sour¢&sin the words of the Chamber “it must be presunted the

Security Council, where it did not explicitly or piicitly depart from customary international law,

369 Provisional Verbatim Record of the Three Thadsawo Hundred and Seventeenth Meeting, UN Doc S8PV7 (25
May 1993) 7.

370 Report of the Secretary-General Pursuant t@agPaph 5 of Security Council Resolution 955 (1994N Doc
S/1995/134 (13 February 1995) par. 12.

371 However, it should be noted that all the ofesnenumerated in Article 4 ICTR Statute constituteédhes under
Rwandan Law. See Prosecutor v. Akayesu, ICTR, Tlember |, Judgment, ICTR-96-4-T, 2 September 1988
611-617; Kenneth S. Gallant, Jurisdiction to Adgade and Jurisdiction to Prescribe in Internatid®aminal Courts,
48 Villanova Law Review 828 (2003).

372 Gallant, supra note 371.

373 Prosecutor v. Tadic, ICTY, Appeals Chambergueht, IT-94-1-A, 15 July 1999, par. 296.

374 Prosecutor v. Tadic, ICTY, Appeals Chambergueht, IT-94-1-A, 15 July 1999, par. 296.
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intended to remain within the confines of such suild”® Thus, the SC has the power to criminalize
certain conduct but it must be expressed eithetiditlp or explicitly. Furthermore, such prescrips
measures must be made with the goal of restoringasntaining international peace and security. For
the purposes of our study it must therefore beyaedl whether resolutions referring a situationhi® t

ICC expressed that the SC intended to depart frstomary international law.

2.3.5. Presumption rebutted in case of Rome Statute

The Rome Statute simply requires that the SC eeftuation under Chapter VII, in which one or more
crimes as referred to in Article 5 of the Rome @&bppear to have been committed, to the Prosecuto
of the ICC. The SC, at the time of writing, haseredd two situations to the ICC. In 2005, the SC
adopted resolution 1593 under Chapter VII of the ONarter in which it “[d]ecides to refer the
situation in Darfur since 1 July 2002 to the Prosecof the International Criminal Court*® In 2011,
the SC adopting the same language, stated thpd]écides to refer the situation in the Libyan Arab
Jamabhiriya since 15 February 2011 to the Prosectitte International Criminal Court”.” The terms

of the resolutions do not express an explicit intento create new law nor do they incorporate the
Rome Statute. However, the referral of a situatema court that considers its founding instrument a
its primary source of law implies that the Courtlwiot apply customary international law but the
Rome Statuté’® Moreover, the negotiated relationship agreemetwdsen the ICC and the UN refers
to the crimes as defined in the Rome Statute asesrthat “threaten the peace, security and weligoei
of the world.?"® In the various decisions emanating from the usartitle 13 (b), the ICC stated that

in making such referrals:

the Security Council of the United Nations has asoepted that the investigation into the said
situation, as well as any prosecution arising thene, will take place in accordance with the

375 Prosecutor v. Tadic, ICTY, Appeals Chambergdueht, IT-94-1-A, 15 July 1999, par. 287; See d&sosecutor v.
Zejnil Delalic et al., ICTY, Trial Chamber, JudgnmgelT-96-21-T, 16 November 1998, par. 310.

376 SC Res. 1593, par. 1.

377 SC Res. 1970, par. 4.

378 See also Akande, supra note 361, p. 333; Akangbea note 355.

379 UN General Assembly, Relationship AgreementBen the United Nations and the International GrahiCourt, 20
August 2004, UN Doc. A/58/874, preamb. par. 4 (imafter Negotiated Relationship Agreement betwéenl€C and
the UN)
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statutory framework provided for in the Statuteg tBlements of Crimes and the Rules as a

whole 3

It is thus implicit that the SC decided to applg Substantive criminal law of the Rome Statuteht t
situation referred to the ICC. Since the Rome $&atuay go beyond existing law, the referrals to the
ICC are normative in their charact& They impose new rules to be observed by the adtotke
situations referred. In the international arenahstype of actions are normally preceded by a treaty
which obliges States to implement new rules. If §t2 has decided to assume such normative powers,
are there any substantial limits or does it haegt&cblanche’? And, if there are substantial limgghe

SC acting in accordance with them when it use€ligpter VIl to refer a situation to the ICC?

2.3.6. Substantive limits to prescribe criminal law as arenforcement measure

The SC’s unilateral prescription of treaty provisacan be criticized as contrary to State sovetrgign
to non-intervention in the internal affairs of $stand more generally to the principle of consént o
states’®® As for the invasion of matters essentially wittfie domestic jurisdiction of States, we have
seen that the Charter provides an exception fdofeament measures’ laid down in Chapter VII. The
principles of sovereignty and its derivative Statssent are vital principles of international law.
However, the SC may decide to contract out of gerieternational law®® The primary concern of the
SC is not the upholding of international law anstige but the maintenance of international peace an
security>®* Article 1(1) of the Charter exempts the SC froomptying with international law when it

takes enforcement measures to maintain interndfgmse and securify> Once an international crisis

380Decision to Issue an Arrest Warrant against AlHgiaspar. 45; Situation in Darfur Sudan, ICC, Pre-T@aamber I,
Decision on Application under Rule 103, ICC-02/8%;ebruary 2009, par. 31;

381 Concerning the retroactive character of therrals see chapter 3, section 7.

382 On Resolutions 1373 and 1540 see e.g. Michaehlth and Jorn Griebel, On the Security Counci &®gislator: A
Blessing or a Curse for the International Commuhitg Nordic Journal of International Law 354-358((2).

383 Antonios Tzanakopoulos, Disobeying the Secutibuncil: Countermeasures against Wrongful Sansti@xford
University Press, 2011), p. 72-74.

384 See De Wet, supra note 226; UN Charter, &41,

385 Nico Krisch, Article 41 in Bruno Simma et ahd Charter of the United Nations : a Commentaryf@e University
Press, 2012), p. 1257 ; Bernd Martenczuk, The &gc@ouncil, the International Court and judici@view: what
lessons from Lockerbie? 10 European Journal ofratéonal Law 544-546 (1999); Evelyne Lagrange,Ganseil de
sécurité des Nations Unies peut-il violer le dinternational? 37 Revue belge de droit internali@@8 (2004); does
not apply to dispute settlements.
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has been determined to be a threat to internatjpeate and security the SC may set aside otherwise
existing rights of any state to the extent that thinecessary to remove the thréat.

The consent of states is, moreover, somethingttleaSC can dispose of. Clearly, according to
Article 24, UN Members states agree that in cagyis primary responsibility the SC acts on their
behalf. Pursuant to Article 25 UN Charter, Memb&t&s to the UN consented “to accept and carry out
the decisions of the Security Council in accordanith the present Chartet®’ Even the UN Member
State targeted by the enforcement measure is oryttensidered to have consented to the resolution
referring the situation to the IC&2 Nevertheless, in discharging its duties the SCtnaus in
accordance with the Purposes and Principles ofUhied Nations®®® If the SC fails to act in
accordance with its constituent instrument, itaing ultra vires i.e. the resolution is null and void.
Behind this principle lies the consent of Stated Htcepted to be bound by the institutional lavihef
United Nations when it acts within the frameworkitsfcompetence®?

The SC has in the post-9/11 era adopted meadhaesvere openly of a legislative nature. In
Resolutions 1373 (2001) (on terrorist financingdl 4540 (2004) (on proliferation of weapons of mass
destruction) the SC acting under Chapter VIl adbptsolutions which created general and abstract
obligations on all states for generic threftsSuch kinds of resolutions not confined to spedifises
were deemed by some not to be in conformity with @harter®? Nonetheless, on the basis that these

resolutions were generally accepted by UN MembeteSt it has been argued that it is “likely to

386 Martenczuk, supra note 385, p. 544-546.

387 UN Charter, art. 25.

388 See Akande, supra note 361, p. 341.

389 UN Charter, article 24 (2).

390 Martinez, supra note 353, p. 354-355.

391 SC Resolution 1373, 28 September 2001, UN [MRES/1373; SC Resolution 1540, 28 April 2004, UNcD
SC/RES/1540; See Krisch, supra note 385, p. 1253.

392 Matthew Happold, Security Council Resolutiorr3and the Constitution of the United Nations, Hiden Journal of
International Law 593-610 (2003); Bjorn Elberlinghe ultra vires character of legislative actionsthg Security
Council, 2 International Organization Law Review/330 (2005); Report of the Special RapporteurhenRromotion
and Protection of Human Rights and Fundamentaldems while Countering Terrorism, 6 August 2010, DNCc.
A/65/258, p. 11-12; a recent resolution of the S&cCouncil on foreign terrorist fighters is al&ygislating in a broad
manner without being limited to a specific crisgecurity Council Resolution 2178, 24 September 2014 Doc.
S/RES/2178 (2014); see Martin Scheinin, Back tot-pékl panic? Security Council resolution on foreiggrrorist
fighters, Just Security, Blog post, 23 Septembet42Qetrieved fromhttp://justsecurity.org/15407/post-911-panic-
security-council-resolution-foreign-terrorist-figs-scheinin/
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constitute a precedent for further legislative \atiés”.3** However, while discussing SC Resolution
1540 in 2004 some States started to express raketawards the SC legislative endeai/dr.

It seems that if the SC continues utilizing bréegislative powers, this type of resolution must
be subjected to strict procedural and substantinésl**®> As Zemanek noted “the word ‘measures’
[...] indicates a specific action intended to achiavancrete effect and, thus, a temporary, casgecel
reaction”>?® Thus, the quasi-legislative measure contemplateéuCharter VIl cannot bgrima facie
of an abstract and general character; moreover sheyld be limited to the ‘concrete-case’ ofly.
Krisch adds that “insofar as the SC goes beyonlihprary, emergency measures and creates longer-
term obligations and structures, it thus needsspect principles of justice and international 1aw.

Did the SC respect these substantive limitatiomdgts action under Chapter VII when it
establishechd hoctribunals or referred situations to the ICC? Iflidl respect these substantive limits,
the SC was empowered not to look at whether Rwandae States of the former Yugoslavia were
party to Additional protocol Il, or if the situatis referred to the ICC concerned a State partieo t
Rome Statute. However, in order to take measuresdeuof the boundaries of international law, the
SC needs to act within the confines of its Chaitethe following sections we will see whether &€
referrals were (and are generally conceived ase-celated reactions, intended to achieve a cancret

effect and were in general of a temporary nature.

2.3.6.1. Case related reaction

In theory referrals to the ICC are actions takethwespect to specific situations the SC determined
be concrete threats to international peace andriseclihe Rome Statute provides that the Security
Council can only refer ‘[a] situation in which ome more of such crimes [referred to in Article 5]

appears to have been committed. Although a sitmatiay concern a geographic zone wider than a

393 Paul C. Szasz, The Security Council Startsdlating, 96 American Journal of International La@1905 (2002); see
also Talmon, supra note 266, p. 179-182.

394 See the debates in Security Council, 4950thtingge22 April 2004, UN Doc. S/PV.4950; Security @wil, 4956th
meeting, 28 April 2004, UN Doc. S/PV.4956.

395 Krisch, supra note 385 1254.

396 Karl Zemanek, Is the Security Council the juddgédts own legality? In Emile K.M. Yakpo et al.jder Amicorum:
Judge Mohammed Bedjaoui (Martinus Nijhoff Publishet999); see also Gaetano Arrangio-Ruiz, On theur8g
Council’s “Law-Making”, 83 Rivista di diritto interazionale 629-630 (2000)

397 Arrangio-Ruiz, supra note 396, p. 629-630; @htlmon, supra note 266, p. 182.

398 Krisch, supra note 385, p. 1257; Krisch furthegues that the SC decision not to “legislate” nviestablishing the
ICTY reflects this limitation; Krisch, supra not83 p. 1323.
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State territory or an individual cade’ it cannot be a generic threat to internationalcpeand
security*®Moreover, the Statute requires that ‘one or morsush crimes’ as referred to in the Statute
appear to have been committed, thus excludingathagpothetical situation be referr&d.

In the resolution referring the situation in Darf@udan the SC took note of the report of the
Commission of Inquiry on Darfur, which concludeaittvar crimes and crimes against humanity were
committed by the Government of Sudan and the Jagd{{* As for the resolution referring the
situation in Libya, the SC considered “that the @ggread and systematic attacks currently takingepla
in the Libyan Arab Jamahiriya against the civiligopulation may amount to crimes against
humanity”*°® Both situations were concerned with specific siars where crimes appeared to be
committed, and which, according to the SC congit& threat to international peace and security.

If the SC was to refer every act of enlistmentbild soldiers to the ICC claiming that these
constituted a threat to international peace andrggcsuch referrals would be related to an alsstra
problem and hypothetical situation and as such &vail the “concrete-case” test. In such casesSiie

would either be actingltra viresor at the very least not entitled to contractaunternational law.

399 See Condorelli and Villalpando, supra note.&32-633; foreseeing this possibility but beingtleg opinion that the
Prosecutor would not be obliged to initiate theqeexings.

400 See chapter 5, esp. section on Refer a ‘siniati

401 Nigel White and Robert Cryer, The ICC and theusity Council: An Uncomfortable Relationship imsé& Doria et al.,
The Legal Regime of the International Criminal QGolEssays in Honour of Professor Igor Blishchenkartinus
Nijhoff Publishers, 2009), p. 468-9; see also Rb8eyer, Sudan, Resolution 1593, and Internati@rahinal Justice,
19 Leiden Journal of International Law 195 (200&gxander Orakhelashvili, Collective security (OsdoUniversity
Press, 2011), p. 339; See statement of CanadacurifeCouncil meeting on the adoption of resolatib422, UN
SCOR, 57th Sess., 4568th mtg., UN Doc. S/PV.45@8the absence of a threat to international peadesacurity, the
Council’'s passing a Chapter VIl draft resolutiontba ICC of the kind currently circulating would @ur view be ultra
vires.”

402 SC Res. 1593 take notes of the report of therrational Commission of Inquiry on violations ioternational
humanitarian law and human rights law in Darfur evhfound that that the Government of Sudan andahgweed
were responsible for serious violations of inteioval human rights and humanitarian law. See l@tgonal
Commission of Inquiry on Darfur, Report of the Imational Commission of Inquiry on Darfur to theitéd Nations
Secretary-General, Pursuant to Resolution 1568 &eptember 2004, UN Doc. S/2005/60 (January 23520

403 See Res. 1970 (2011), preamb. par 3,7: “Deygdhie gross and systematic violation of humantsighcluding the
repression of peaceful demonstrators, expressiag dencern at the deaths of civilians, and rejgaiinequivocally the
incitement to hostility and violence against thélign population made from the highest level af ttibyan
government; [...] Considering that the widespread sysiematic attacks currently taking place in thmyan Arab
Jamabhiriya against the civilian population may amda crimes against humanity”. However see LutéCo
Independence and Impartiality, in Luc Reydams et@lernational Prosecutors (Oxford University $2e2012), p. 406:
“Libya [...] arguably seems more the result of polifiexpediency in the wake of NATO interventionrtlameasure of
justice.”
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2.3.6.2. Concrete effect

What is the concrete effect of a SC referral tol®€? The ICTY was established during the conflict
in the former Yugoslavia and the conflict lasted $everal years following the establishment of the
Tribunal. The SC, nonetheless, stated that it veawiaoced that the establishment of an international
tribunal would enable the aim to put an end to graelations of humanitarian law within the territo

of former Yugoslavia to be achieved and that thigidd contribute to international peace and security
The ICTR, on the other hand, was established #feeRwandan Genocide. The SC declared that the
establishment of an international tribunal wouldtcibbute to the process of national reconciliatzom

to the restoration and maintenance of internatipeate and securify?

Although the ultimate purpose of the SC when éistaing thead hoctribunals was to restore
and maintain international peace and security, tieans were to deter further violations of
international humanitarian law, fight impunity acohtribute to national reconciliation. It can hgrde
said whether these aims were ultimately reaci2dllonetheless, the SC has broad discretion in
deciding which means it will undertake to fulfitsiprimary responsibility. It seems that as thgaito
‘no peace without justice’ suggests, the proseoutd those violating international criminal law is
related to the SC’s function of maintenance ofrima¢ional peace and securif{.indeed, since the
establishment of thad hoctribunals, the general view is “that commissioncofe crimes threatens
international peace and security, thus internatianeountability contributes to international peacel
security”.*”” During the SC meeting where resolution 1593 waspedh two State delegations
expressed the conviction that “by deciding to réifer case of reported crimes in Darfur to the @€,

Security Council enhances its conflict preventiad aesolution capabilities:®®

The prompt referral of
the situation in Libya was even more directly basedhe belief that the “referral to the Court wabul

have the effect of an immediate cessation of vizéeand the restoration of calm and stabffifiin the

404 See SC Res. 955, 8 November 1994, par. 8, UN SYRES/955.

405 See UN General Assembly, Sixty-seventh Genfgsaémbly, Thematic Debate on International Crimihadtice, 10
April 2013.

406 Krisch, supra note 385, p. 1320

407 Hemi Mistry and Deborah Ruiz Verduzco (Rappa”g The UN Security Council and the Internatio@aiminal
Court, Chatham House International Law Meeting Samymwith Parliamentarians for Global Action, 1 Mar2012, p.
4.

408 See statements of Romania and Greece, in 8e@atincil 5158th meeting, 31 March 2005, UN Do2\k5158.

409 See statement of India in Security Council 849ieeting, 26 February 2011, UN Doc. S/PV.6491.
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same vein, the ICC Appeals Chamber declared thatStatute also serves the purpose of deterring the

commission of crimes in the future, and not onlydélressing crimes committed in the p4st.”

2.3.6.3. Temporary measures

During the drafting of the Statute for an Interoatil Criminal Court, some members of the ILC
considered that the Court should be established B{ resolution. Ultimately the ILC Draft Statute
recommended that a court be established via aytr€ae comment was, indeed, made that there was a
distinction:
between the authority of the Council to establishad hoctribunal in response to a particular
situation under Chapter VII of the Charter and d@léhority to establish a permanent institution
with general powers and competence. Chapter Vithef Charter only envisaged action with
respect to a particular situatidt.
Like the ILC Draft Statute for an International @mal Court, the Rome Statute is in the form of a
treaty, which permits the SC to make use of it wibpect to a specific situation. Nonethelessay
be contended that the referrals are not tempoliatiyed. While both referrals provide jurisdictida
the ICC from a date before the adoption of the @epe SC resolutions, they are for an indefinite
period of time*'?
The SC when establishing the ICTY took a similasipon as for the current referrals. SC
resolution 827, which established the ICTY, poiois that the jurisdiction of the Tribunal cover th

period “between 1 January 1991 and a date to rdited by the Security Council upon restoration

410 See Prosecutor v. Laurent Koudou Gbhagbo, IGgpeAls Chamber Judgment on the Appeal of Mr. Lautenidou
Gbagbo against the Decision of Pre-Trial Chambmr Jurisdiction and Stay of the Proceedings, ICAO-091/11 OA
2, 12 December 2012, par. 83.

411 ILC, Report of the International Law Commissamthe work of its forty-sixth session (2May—22yJ1994), UN Doc.
A/49/10; 2 Yearbook of the International Law Comsiis 1994, p. 22; se also Judge SidhViadic Interlocutory
Appeal Decisionpar. 63: “Had the Security Council attempted tougean international criminal court with general
jurisdiction covering international criminal offee® committed within or without the territories tf Member States,
perhaps an objection could have been validly takanhthe decision had no nexus with the restoratimhmaintenance
of peace”. See also Robert Cryer, Prosecutingriat@mal Crimes: Selectivity and the InternatioBaiminal Law
Regime (Cambridge University Press, 2005), p. 329-3

412 SC Res. 1593 is referring the situation in Dasince 1 July 2002 and SC Res. 1970 is refethrgsituation in Libya
since 15 February 2011.
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of peace.*® Seven years later, the SC in resolution 1329 tqdethe Secretary-General to submit a
report containing an assessment and proposalsdiagahe date ending the temporal jurisdiction of
the ICTY. However, the SG considered that he wa fn a position to make an assessment to the
effect that peace has been restored in the formgodavia.*** Three years after, the SC endorsed a
completion strategy but never determined the enel afsthe Tribunals jurisdictioratione temporig™®
Inevitably the open-ended jurisdiction of the ICT¥as challenged by many defendants who
stood accused of crimes committed almost a dectide the eruption of the conflict in the former
Yugoslavia. However, the Tribunal interpreted itsgdictionratione temporisvith great deference to
the SC. InDjordevic Preliminary Motion on Jurisdictiont was argued by the defendant that the
ICTY’s temporal jurisdiction ended after the sigmiof the Dayton Agreement on 14 December 1995
and thus the Tribunal lacked jurisdiction over @smcommitted in Kosovo in 1998 The Trial
Chamber responded that later crimes were partefs#me conflict with which the SC was dealing
when establishing the ICT#’ In Ojdanic Decision on Motion Challenging Jurisdictjothe Trial
Chamber held that the temporal jurisdiction was tgfen-ended, “no doubt because the Security
Council foresaw the continuation of the conflitt*In Tarculovski Decision on Interlocutory Appeal

on Jurisdictionthe ICTY hastily affirmed that it had jurisdictiaver crimes committed in Macedonia

413 SC Res. 827, par. 2; see however, on the IQ¥éfinite jurisdiction Prosecutor v. Ljube Boskosiid Johan
Tarculovski, ICTY, Trial Chamber, Decision on JohBarculovski’s Motion Challenging Jurisdiction, 04-82-PT, 1
June 2005, par. 10; Prosecutor v. Milutinovic et BCTY, Appeals Chamber, Decision on Interlocutdppeal on
Jurisdiction, IT-04-82-AR72.1, 22 July 2005, paf; Prosecutor v. Milutinovic et al., ICTY, Decisian Motion
Challenging Jurisdiction, 1T-99-37-PT, T. Ch. 18,May 2003, par. 61; Prosecutor v. Dordevic, ICTYial Chamber
lll, Decision of Vladimir Dordevic's Preliminary Mon on Jurisdiction, I1T-05-87/1-PT, 6 Decembe®20par. 10;
nonetheless, the SC in resolution 1329 (2000), paequested the Secretary-General to submit t&éwairity Council,
as soon as possible, a report containing an assassmd proposals regarding the date ending thpaexhjurisdiction
of the International Tribunal for the Former Yugnsh; 30 November 2000; however the secretary géensidered
that since the SC was still adopting a resolutiorwhich the situation in former-Yugoslavia condt a threat to
international peace and security he was not “na position to make an assessment to the effetiptace has been
restored in the former Yugoslavia.” Report of theci®tary-General pursuant to paragraph 6, 21 Fgbr2@01,
S/2001/154, par. 15; On Security Council resolutk829 (2000) see William A. Schabas, The UN Intgomal
Criminal Tribunals: the former Yugoslavia, Rwandad Sierra Leone (Cambridge University Press, 2006)33.

414 Report of the Secretary-General pursuant tagoaph 6, 21 February 2001, S/2001/154, par. 15.

415 SC Res. 1503, 28 August 2003, UN Doc S/RES/1SG3Res. 1534, 26 March 2004, S/IRES/1534.

416 Prosecutor v. Dordevic, ICTY, Trial Chamber Dlecision of Vladimir Dordevic’s Preliminary Motioon Jurisdiction,
IT-05-87/1-PT, 6 December 2007, par. 10.

417 Ibid.

418 Prosecutor v. Milutinovic et al., ICTY, Decision Motion Challenging Jurisdiction, IT-99-37-PT., Ch. Ill, 6 May
2003, par. 61, see Goran Sluiter, Commentary, Btubdi in Annotated Leading Cases of Internationaimi@al
Tribunals, Vol 27 p. 26; See Harmen van der Wilth@nentary by Annotated Leading Cases of Internati@riminal
Tribunals, Vol 14 - p. 115; David Bryden, Commepgtaknnotated Leading Cases of International Crithingbunals
34 - p. 24; who all agree that the SC should hateus end date.
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in 2001, since the Tribunal’s lifespan is linkedthe restoration of international peace and securit
the territory of the former Yugoslavia’

Although a Residual Mechanism was set up in 20l@place the ICTY, the temporal limit of
the ICTY has never been fixé® Clearly, the SC does not have the power to craapermanent
international criminal court for the former Yugogk The UN charter requires that the ICTY’s
exercise of jurisdiction continues to be ‘reasopatdcessary’ for the restoration or maintenance of
international peace and secufifyAccording to the Residual Mechanism Statute it carimdict new
accused; it simply inherits the caseload of the YC'f? Thus, the establishment of the Residual
Mechanism in principle puts an end to the ICTY’sldfinite jurisdiction. In the preamble to the
resolution establishing the Residual MechanismS@erecalls that the ICTY was a measure to restore
international peace and security in the former Ya@awaa and that the SC is determined that it is
necessary that all persons indicted by the ICT Ybaoeight to justicé®

As with the ICTY referrals to the ICC provide gdiction to the ICC for an indefinite
prospective period of tim&*SC Resolution 1593 was adopted in 2005 but refegssituation in
Darfur to the ICC since 1 July 2002 ad infinitumedRlution 1970 refers the situation in Libya open-
endedly from two weeks before its adoption. Theeabe of a date setting the end of the jurisdictibn
the Court over the situation is an element that oheyrive the referrals of themd hoccharacter. The

end of the jurisdiction of the Court seems to lfettethe discretion of the Cout#?

419 Prosecutor v. Ljube Boskoski and Johan Tarskip¥CTY, Trial Chamber, Decision on Johan Taresk’s Motion
Challenging Jurisdiction, 1T-04-82-PT, 1 June 200&yr. 10, Prosecutor v. Ljube Boskoski and Joharculavski,
ICTY, Appeals Chamber, Decision on Interlocutoryp&pl on Jurisdiction, IT-04-82-AR72.1, 22 July 20p&r. 10

420 SC Res. 1966, 22 December 2010, UN Doc. S/RIBS/tvhich provides that the residual mechanism ewititinue the
temporal jurisdiction as set in Article 1 of theT€ Statute; see also Prosecutor v Karadzic, ICTKalTChamber,
Decision on Accused’s Motion to Dismiss the Indietry 1T-95-5/18-T, 28 August 2013.

421 Sluiter, supra note 418, p. 26.

422 Statute of the International Residual MechanfemCriminal Tribunals, annexed to SC resolutic®6@ (2010),
S/RES/1966, 22 December 2010, Article 1 (5).

423 SC Res. 1966, preamb. par. 5-6; see also RitosecKaradzic, ICTY, Trial Chamber, Decision oeddsed’s Motion
to Dismiss the Indictment, 1T-95-5/18-T, 28 Aug@stL3.

424 SC Res. 1593 is referring the situation in asince 1 July 2002 and SC resolution 1970 isrriefg the situation in
Libya since 15 February 2011.

425 Schabas, supra note 154, p. 298-299.
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Since the referrals are for a concrete threat thertCshould have jurisdiction restricted to theegiv
‘situation’, which was the object of the referf&lIn Mbarushimana Challenge to Jurisdicticthe Pre-
Trial Chamber held that:

a situation can include not only crimes that hadaaly been or were being committed at the time

of the referral, but also crimes committed aftetttime, in so far as they are sufficiently linked

to the situation of crisis referred to the Courbagoing at the time of the referfal.
Thus, if the crimes were not part of the same 8sdnalue to their not being ‘sufficiently linked the
situation of crisis referred to the Court, the Gamould have to decline authority as not being with
the scope of the referral. THdbarushimanacase arose from the referral by DRC to the ICC in
accordance with Article 13 (a) Rome Stattfféin a certain manner, a SC referral under ArtiGe()
may be compared to a State referral under Arti8l@)l however, the basis of jurisdiction in thenfier
case is arad hocmeasure under Chapter VIl legally justified byheetat to international peace and
security. Hence, it is essential that the ICC’sreise of jurisdiction over a specific case be sidintly
linked to the original situation that constitutedhaeat to international peace and security. Otisrw
the jurisdiction of the Court becomes groundless.

In contrast with the ICTY, the ICTR jurisdictioratione temporisis limited over crimes
committed during the year (1994) of the Rwandarogele, which is the concrete case that prompted
the SC to use its Chapter VIl powers. Although ¢ireicture of the ICTR still exists, its temporal
jurisdiction has a short lifesp&f’ Thus, the law created by the SC when establistinggCTR was
restricted to the concrete-case that prompted usw its Chapter VII. The practice of the SC when
establishing the ICTY and the ICTR shows that déife subject matter and temporal limitations were

assigned to thad hoctribunals. While the law applied by the ICTY neédde beyond any doubt part

426 See Prosecutor v. Laurent Koudou Gbagbo, IGpeAls Chamber Judgment on the Appeal of Mr. Lautenidou
Gbagbo against the Decision of Pre-Trial Chambmr Jurisdiction and Stay of the Proceedings, ICAO-091/11 OA
2, 12 December 2012, par. 81; on the differencevden the referral of the SC or of a State partyeurdticle 13(a) of
a “situation” and the declaration of acceptancS&tate under 12(3); see also Prosecutor v. Calittarushimana, Pre-
Trial Chamber 1, Decision on the "Defence Challetgyehe Jurisdiction of the Court", ICC-01/04-01/2® October
2011.

427 Prosecutor v. Callixte Mbarushimana, Pre-T@hamber I, Decision on the "Defence Challenge &Jirisdiction of
the Court", ICC-01/04-01/10, 26 October 2011, pér.41.

428 See Paola Gaeta, Does President Al-Bashir Hnjoyunity form Arrest?, 7 Journal of Internatior@iminal Justice
330 (2009): “a referral by the Security Councisisiply a mechanism envisaged in the Statute tgerighe jurisdiction
of the ICC: it does not and cannot turn a Statepemty to the Statute into a state party, and stiat turned Sudan into
a State party to the Statute”.

429 To be noted that a residual mechanism waslisttath in 2010, SC Res. 1966.

81



of customary international law, the ICTR appliedda‘regardless of whether they were considered
part of customary international law or whether tieye customarily entailed the individual criminal
responsibility of the perpetrator of the crim&® Nico Krisch argues that the SC decision not to
“legislate” when establishing the ICTY reflects thenitation of the SC when it goes beyond
preliminary, emergency measures, creating long-@tigations and structuréd’ The prescription of
new crimes in the ICTR Statute by the SC was posbidsed on the assumption that as an emergency
measure subject to a time limit, it could createviaw.**? The same type of reasoning has to be
applied to the SC referrals to the ICC. If the @fers an abstract and general situation, the Rome
Statute’s provisions beyond existing law canno@pplied as this would be contrary to international
law. If on the other hand the referral is ad hoc enforcement measure to restore and maintain
international peace and security in a concrete ttas€harter allows the SC to set aside internation

law and impose the Statute on its entirety ovetadeShot party to the Statute.

2.4. Universal prescriptive jurisdiction

The concept of ‘universal jurisdiction concepti@onceives the Rome Statute as a legislative atieof
international community. A fundamental factor fdretselection of the crimes to be within the
jurisdiction of the ICC was that they constitutéétmost serious crimes of international concern.”
Even though the four categories of crimes withia 8tatute did not have agreed precise definitians,
wide majority of States adopted their definitiordanade them applicable universally. In the view of
Sadat, the “Rome Conference was a quasi-legislagik@ess during which the international
community ‘legislated’ by a non-unanimous vot&The term legislative appears appropriate as the
Statute indeed is unilateral in form; it modifiegsting criminal law and is universal in scope.

Most agree that the offences subject to the usality principle are very limited in numb&¥

The crimes within the jurisdiction of the ICC arengrally deemed subject to universal jurisdiction.

430 Report of the Secretary-General Pursuant tagPaph 5 of Security Council Resolution 955 (1994N Doc
S/1995/134 (13 February 1995) par. 12. Howevenegéds to be noted that all the offences enumeinatddticle 4
ICTR Statute constituted crimes under Rwandan L$&e Prosecutor v. Akayesu, ICTR, Trial Chambeudiginent,
ICTR-96-4-T, 2 September 1998, par. 611- 617.

431 Krisch, supra note 385, p. 1323.

432Gallant, supra note 371, p. 828.

433 Sadat, supra note 25, p. 11.

434 Rosalyn Higgins, Problems and Process: IntematLaw and How We Use it, (Oxford University Bse1994), p. 58;
Randall, supra note 83; F.A. P. Mann, The doctahgirisdiction in international law, Collected Qmses of the Hague
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However, as mentioned above, the definition of ¢hesmes does not, in some cases, rest entirely on
customary international law. Nevertheless, thissdoat deprive these crimes of their status as &ime

35

under international law but posits them as crimedeu treaty law’** Does that affect the right to

exercise universal jurisdiction over these crimes?

2.4.1. Treaty-based universal jurisdiction

Treaty-based universal jurisdiction is contendedsbgne not to be ‘truly’ universal jurisdiction but
inter-state jurisdictiof®® Cassese, for example, is of the opinion thataties do not provide for
universal jurisdiction proper, for only the contiiag states are entitled to exercise extrateratori
jurisdiction over offenders present on their temjt”**’ In principle, offences committed by nationals
of States not party to the treaty in question da fatl within the scope of this treaty-based
jurisdiction.”®® In contrast with treaty-based universal jurisdioti universal jurisdiction rooted in

customary international law extends to all states.

Academy of International Law 95 (1964); Steven Ratet al., Accountability for Human Rights Atroeti in
International Law: Beyond the Nuremberg Legacy @afUniversity Press, 2009), p. 12. One commentatothe
current work at the Sixth Committee on the scopd application of universal jurisdiction argues thbere is
disagreement between States as to whether gencdithes against humanity and war crimes — piradyvitlhstanding -
fall within the scope of universal jurisdiction;ijian Zhu, Universal Jurisdiction Before the Unitditions General
Assembly: Seeking Common Understanding under latemal Law in supra note 178, p. 216; see alsmi® Yee,
Universal Jurisdiction: Concept, Logic, and Realit§ Chinese Journal of International Law 503-53W1().

435 The Institut de droit international statedtgriesolution on universal jurisdiction that: “Uaigal jurisdiction is
primarily based on customary international lawcdh also be established under a multilateral trigatiye relations
between the contracting parties, in particular ifue of clauses which provide that a State partihe territory of
which an alleged offender is found shall eitheradite or try that person.” Institut de droit imational (IDI),
Resolution on universal criminal jurisdiction witkgard to the crime of genocide, crimes againstémity and war
crimes, adopted in Krakow, 2005, par.1; see alses@ans relating to the Obligation to Prosecut&xiradite (Belgium
v. Senegal), Judgment, ICJ Reports 2012, p. 422 7ga

436 Colangelo, supra note 283, p. 18-19; See alswfGrd, supra note 252, p. 471; Ryngaert, 510@-105; Higgins,
supra note 434, p. 63-65; Liivoja, supra note 2891-302; Claus Kress, Universal Jurisdiction dmgrnational
Crimes and the Institut de Droit international ofichal of International Criminal Justice 566 (2006)

437 Antonio Cassese, Is the bell tolling for Ungadity? A Plea for a Sensible Notion of Universadisdiction”, 1 Journal
of International Criminal Justice 594 (2003); Semrafm Dinstein, Collective Human Rights of Peoplad Winorities,
25 International and Comparative Law Quarterly 1@P- (1976); see also US v. Yousef, 327 F3d 56 (W8rCof
Appeals, 2nd Circuit, 1973, 974 YNTS 177) citinggbjins, supra note 434, p. 64.

438 See Cassese, supra note 437, p. 594; Crawfgech note 252, p. 471; Ryngaert, supra note 510%. however, it is
acknowledged that the US have taken a differenitipnsn many terrorist cases, United States v ¥u681 F Supp 896
(DDC 1988); United States v Yunis, 924 F 2d 1086&C(Bir 1991)(Lebanon not a party to the Hostage-igki
Convention). United States v Rezaq, 899 F Supp (BYC 1995); United States v Rezaq, 134 F 3d 112C @ir
1998) (the Palestine Territories not a party toHfijacking Convention); United States v Wang KurelLd34 F 3d 79
(2nd Cir 1997); United States v Lin, 101 F 3d 76@(Cir 1996); United States v Ni Fa Yi, 951 F Suti (SDNY
1997); United States v Chen De Yian, 905 F Supp (®DNY 1995) (China not a party to the Hostage-mgki
Convention). See also United States v Marino-Garéia9 F 2d 1373, 1386—7 (11th Cir 1982) (Honduraw a
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The ICC, when it exercises jurisdiction over angiunder international law with @ttus reus
not part of customary international law, is exdngs treaty-based jurisdictio*® Hence, the
jurisdiction of the Court should be restricted éoritories and nationals of States party to the Bom
Statute. Thus, the basis of the ICC’s jurisdictimler Article 13 (b) is metamorphosed istd generis
universal jurisdiction; neither based on customiatgrnational law nor limited to the party to the
Statute’*® The application of these new crimes to territom@sl nationals of States not party to the
Rome Statute is consequently a prescriptive act.

The ICC, when it exercises jurisdiction over crintiegt go beyond customary international law,
may be exercising ‘exorbitant’ jurisdiction. The ncerned territorial and national state would,
therefore, on the basis of a violation of soversidrave a reasonable argument to object to thdityega
of an exorbitant universal jurisdictional assertioh the ICC. The Rome Statute assertion of
prescription is actualized when the ICC exercisegurisdiction to adjudicate the crimes as prdxaati
in the Rome Statut¥! However, the mere passage of the Rome Statwtddnte and its pretention to
apply universally constitutes the very moment whtem exorbitant prescriptive jurisdiction occifs.
The violation of sovereignty of third state partibg the Rome Statute’s exorbitant prescriptive
jurisdiction does not necessarily mean that thegsileed norm is invalid* The enforcement of this
norm, nevertheless, would be practically imposs#ilece the jurisdiction prescribing it would be
considered by the third state as groundless. Eurtbre, to assess whether a jurisdiction is exambit
it is necessary to see whether it has actually bbalenged.

That being said, after the ICC Prosecutor conettlezrimes committed by United States
nationals in its ‘preliminary examination’ of théustion in Afghanistan, the United States reitedat

its policy that the ICC cannot have jurisdictioreowion-party Stat€¥” While the United States is the

Columbian crew members of stateless vessels prskdor trafficking in marijuana under the Law dfet Sea
Convention, although Honduras and Columbia wergadies to this Convention).

439 See Anthony Colangelo, Universal Jurisdictismaa International “False Conflict” of Laws, 30 Migan Journal of
International Law 881 (2009).

440 See Crawford supra note 252, p. 471; who reéfeessui generis jurisdiction for prosecution asis of a treaty over
nationals not party to the treaty in terrorist cesthe U.S., more particularly United States vnu(No.2), 681 F.Supp.
896, 901 (DDC), 1988); See also Ryngaert, supra &bt p. 105 and Morris, supra note 27, p. 64.

441 See O’Keefe, supra note 45, p. 741; see alsesmonsibility Reydams, supra note 45, p. 25.

442 See O’Keefe, supra note 45, p. 741.

443 Milanovic, supra note 280, p. 51.

444 Office of the Prosecutor, Report on PreliminBxamination Activities 2014, 2 December 2014, p; 3ee David
Bosco, The War Over U.S. War Crimes in Afghanistan Heating Up, Foreign Policy, 3 December 2014,
http://foreignpolicy.com/2014/12/03/the-war-ovestwar-crimes-in-afghanistan-is-heating-up-icc-hdgue

84



most vocal opponent to the ICC’s exercise of jucison over its nationals, they do not stand alone.
Nonetheless, in the next section | will show the tuniversal jurisdiction conception’ normatively
justifies the Rome Statute and ICC’ assertion af/ensal prescriptive and adjudicative authority on

three elements that may be deemed to fit the raltonf a Sui generisuniversal jurisdiction’.

2.4.2. A sui generisuniversal jurisdiction

As mentioned above, the specific crimes of the R@tatute that are not established in customary
international law may still be considered ‘crimemsdar treaty law’ of serious concern to the

international communit§/*

® Indeed, their criminalization is provided by arieimational instrument
ratified by an ample majority of States which atsénat they constitute the “most serious crimes of
concern to the international community as a whateFurthermore, the negotiated agreement between
the UN and ICC recognizes that the commission whes as defined in the Statute “threaten[s] the
peace, security and well-being of the wortd®.

Milanovic suggests that universal prescriptivasdiction may be asserted for acts that are not
core customary crimes but for which there is a comity interest in their suppressiéff.Although
some of theactus reiof the crimes contained in the Rome Statute mghtustomary international law
in statu nascendithey still suit the rationale of crimes subjextuniversal jurisdiction. For instance,
that persecution based on gender as a crime adainsanity has not yet crystallized in customary
international law, does not mean that there isangéneral interest to consider this crime as ortbef
most serious international crimé%. Similarly, war crimes against the environment rhigiot be
established in customary international law, buisitundeniable that intentionally using chemical
weapons to destroy the environment is a crimetefirational concerfr?

In the Hostage Caseuniversal jurisdiction was seen as a proceduralseguence of an

international crime and even more so as a leg&ron to identify international crimes. The US

445 Kress acknowledges this possibility in Claugdst, International Criminal Law, Max Planck Encyedia of Public
International Law: “It is thus conceivable that tf@C Statute contains crimes that are exclusivelgventional in
character and thus form part of the broader conoégupranational criminal law without encroachimgon the hard
core of international criminal law stricto sensu.”

446 See Rome Statute, preamb., art. 5.

447 Negotiated Relationship Agreement between@&dnd the UN, preamb. par. 4

448 Milanovic, supra note 280, p. 51.

449 Cassese, supra note 324, p. 126

450 Gallant, supra note 371, p. 789; see e.g. Hatlé Lawrence supra note 30.
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Military Tribunal at Nuremberg defined an intermaual crime as “such act universally recognized as
criminal, which is considered a grave matter oétinational concern and for some valid reason cannot
be left within the exclusive jurisdiction of thea® that would have control over it under ordinary
circumstances®* Although not uncontroversial, théostage Cas@osition was significantly relied on
to assert universal jurisdiction over internatiocres?>

It has been noticed that thtostage Caseés not clear on the source of law to look for when
assessing whether an act is “universally recogniagdcriminal’®®>® According to Einersen, the
Hostage Casgosits that a crime rises to the level of an ma&onal crime if the conduct is universally
recognized as inherently criminal and the crimecasidered a grave matter of international
concern®*These two elements may be deemed valid reasonsdirogdo which the crime cannot be
left exclusively within the jurisdiction of a pagtilar statej.e., universal jurisdiction.

Likewise, the Special Tribunal for Lebanon defirsedinternational crime as such:

“[tlo turn into an international crime, a domestiffence needs to be regarded by the world
community as an attack on universal values (sugbease or human rights) or on values held to
be of paramount importance in that community; iigodn, it is necessary that States and

intergovernmental organizations, through their acits$ pronouncements, sanction this attitude by
clearly expressing the view that the world commundnsiders the offence at issue as amounting

to an international crime*®®

Thus, the STL was of the view that it was neces$amrya crime to rise to the status of international
crime, that it constitutes an ‘attack on univergalues’; and “that the international community has
decided so*°If one accepts that the Rome Statute is an atiteofnternational community, and that

451 United States of America v Wilhelm List et @lereinafter Hostage Case), XI TWC 1241

452 See Kriangsak Kittichaisaree, Internationai@al Law, (Oxford University Press, 2001), p. 3

453 Einarsen, supra note 189, p. 245; the authks lihis view to the sentence following the qudieve of the Hostage
Case which states: “The inherent nature of a wiarecis ordinarily itself sufficient justificatiorof jurisdiction to attach
in the courts of the belligerent into whose hardsalleged criminal has fallen.”

454 Einersen, nonetheless, proposes that inten@tirimes are conducts that: first, manifestlylate a fundamental
universal value or interest; second, are universedgarded as punishable due to its inherent gratftird, are
recognized as matters of serious international @mmdourth, are proscribed by international lawdafifth, liability
and prosecution must not require the consent ofcangerned state. The accumulation of these ieritenders a crime
not only an international crime, but more accusatatcording to Einersen, a universal crime. Eeer supra note 189,
p. 236.

455 Unnamed defendants (STL — 11-01/1) DecisiothenApplicable Law: Terrorism, conspiracy, Homicitkerpetration,
Cumulative Charging, 16 February 2011, par. 91.

456 See Schabas, supra note 278, p. 34; but hé‘arsasstead of “and”; The STL did not stop shan lex ferenda, but
required that, additionally, the international dnalization must be clearly stated by the law latal The law in which
the international criminalization must be anchoaggbears to be, according to the STL, customarynat@onal law.
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the crimes within its jurisdiction constitute attacon universal values, then we can consider that a
crimes within the jurisdiction of the ICC are imational crimes subject to universal jurisdiction.
Kittichaisare writes that: "[i]t is the internatial community of nations that determines which
crimes fall within this definition [of internatioha&rime] in light of the latest developments in law
morality, and the sense of criminal justice atrblevant time.**’ Determining which crimes are really
crimes of concern to the international communityaashole seems tenuous — if not presumptuous -
when claimed by a Staf8® However, this claim becomes more concrete whemeriss by the

international community as such. This is what dsittee Rome Statute.

2.4.3. The Rome Statute is an act of the international comunity as a whole

Alas, the ‘international community’ is an amorphaesn?*° It is often alleged that the UN because of
the near-universality of its membership is the mdsfined representative of the ‘international
community’*®° The ICC is not an organ of the United Nations., Yleé negotiation processes leading
to the adoption of the Rome Statute were hostethéyUnited Nation&® Both institutions agree on
“the important role assigned to the Internationairhal Court in dealing with the most serious ogsn

of concern to the international community as a whals referred to in the Rome Statute, and which

threaten the peace, security and well-being ofitbied”. *®2

indeed the STL sought to establish that a defimitbterrorism existed in this customary internatiblaw. The decision
has been criticized in its finding that terrorisnasvestablished in customary international law, esge Kai Ambos,
Judicial Creativity at the Special Tribunal for lagion: Is There a Crime of Terrorism under Inteova| Law? 24
Leiden Journal of International Law 655 (2011)

457 See Kittichaisaree, supra note 452, p.3.

458 On a different note see Kress, supra note g3672: “the raison d’ étre of true universal jdiction renders this
principle inapplicable in that regard. For it ispiossible for a state to unilaterally call into lgeia fundamental
international community value that it can then pobthrough the existence of universal jurisdiction

459 See Alfred P. Rubin, Actio Popularis, Jus Cagemd Offenses Erga Omnes?, 35 New England LaweRew65, 267
(2001); President Guillaume, Separate Opinion iregtrWarrant, ICJ Reports 2002, 35, 43.

460 Gallant, supra note 371, p. 783; see geneidligo Fassbender, The United Nations Charterea€tinstitution of the
International Community, (Leiden, Martinus Nijho2009).

461 In 1995, the General Assembly establishedAtthdhoc Committee on the Establishment of an Internatidréminal
Court. Then, the General Assembly created the Patpg Committee on the Establishment of an Intgonal
Criminal Court to prepare a widely acceptable ctidated draft text for submission to a diplomatanterence. The
Preparatory Committee completed the drafting oftétx¢in 1998. Finally, the General Assembly deditte convene the
United Nations Diplomatic Conference of Plenipoiai¢s on the Establishment of an Internationaiv@ral Court,
subsequently held in Rome, Italy, from 15 Junezdudly 1998, "to finalize and adopt a conventiorttmnestablishment
of an international criminal court".

462 Negotiated Relationship Agreement between@@dnd the UN, preamb. Par. 4.
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For Triffterer — who participated in the Rome Geneihce as an independent academic expert —
has stated the high involvement of the UN in thenRdStatute drafting process makes the ICC an
organ exercising directly th@us puniendiof the international communit{® Due to the near-
universality of the UN membership, the treaty thatanated from the Rome Conference is ‘on behalf
of the community of nation®* In the same vein, Sadat - a delegate to the Rosnée€znce - is of the
opinion that when the ICC jurisdiction is triggenedder Article 13 (b) the international communsy i
exercising jurisdiction to adjudicate in lieu okticoncerned stafé While Triffterer believes that the
ICC has universal adjudicative jurisdictitmut court Sadat is of the opinion that the Rome Statute is
as well an exercise of universal prescriptive giaggon. Indeed, when the Court adjudicates a dase
applies its Statute, including the new crimes cioeth thereir>® Olasolo - member of the Spanish
Delegation to the ICC Preparatory Commission —eddgihat unless an ample majority of the States of
the international community becomes party to thatus¢ it cannot be an international jurisdiction
organ directly exercising thpis puniendiof the international community, but an interstatgan
exercising théus puniendiof its State parties solefy’ Olasolo, thus, was ready to concede that if the
Statute gets ratified by an ample majority of Staie can become an act of the international
community*®®

To date 123 States are party to the Rome Stahddhe SC has allowed Article 13 (b) to be
used twice, thereby implying Russia, China and UWinged States’ acquiescence to the codification
contained in the Rome Statute (despite their natypstatus)?®® In 2000, the UN Transitional
Administrator for East Timor provided the Speciabufts for Serious Crimes with universal
jurisdiction over genocide, crimes against humasitthe definitions of which substantially replicate
Articles 6, 7 and 8 of the Rome Stat(ifThe ICC itself considers that the exercise of ‘thes

463 Triffterer, Preliminary Remarks: The perman€@- Ideal and Reality, in supra note 198, p. 46

464 Triffterer, supra note 198, p. 46

465 Sadat and Carden, supra note 74 p. 449.

466 For the interplay with the principle of leggltee chapter 3.

467 Olasolo, supra note 201, p. 17; although netgt tried hard to achieve consensus for the amopf the text of the
Statute, a vote on the text was requested by tlegaton of the United States. The Statute was t&digin conformity
with the rules of procedure, with a majority of 12ttes in favor, twenty-one abstentions and sagamst. The United
States, Israel, Iraq and Qatar and China statedhég voted against the adoption of the treaty

468 Olasolo, supra note 201, p. 17; at that tim&@®es were party to the Statute.

469 Andreas Zimmermann, Israel and the InternakiG@niminal Court — an Outsider’s Perspective, 3Gié$ Yearbook on
Human Rights 231 (2006).

470 UNTAET Regulation 2000/15, UNTAET was estaldidlioy the SC via resolution 1272 (1999).
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puniendiof the international community [...] has been enedsio this Court** The negotiations at
the Rome Conference were open to every State ahtBmational community and its Statute invites
any entity that is a State to ratify its Statuteys, corresponding to tlmatione persona®f a universal
organizatiorf’? Moreover, theatione materiaeof the ICC - to ensure that the most serious iofe
concern to the international community as a whalendt go unpunished - is also an interest thaf is o
universal value. The Rome Statute was indeed coadeis a permanent international criminal court to
exercise jurisdiction to adjudicate crimes of avensal scope, what remained to be satisfied is lvenet

it would receive the approval of the internatiocalnmunity of States. With the sheer number of
ratification of its Statute and the relationshiphés with the UN, it appears that the ICC has been

entrusted to act on behalf of the international mamity when it applies its Statute.

2.4.4. Gravity of the crimes

An important element that transpires from the cases literature on universal jurisdiction is thiaé t
crimes subject to universal jurisdiction are oftsgeavity that they cannot be left within the exstle
jurisdiction of the concerned State. Indeed, ursgkjurisdiction is often pictured as a sequeliagis
from the nature of the crimes contemplated. Thadeton Principles on Universal Jurisdiction state
that “universal jurisdiction is criminal jurisdicin based solely on the nature of the crifféThe
‘universal jurisdiction conception’ follows the samapproach.

The Statute describes the crimes within its juctsoh as “unimaginable atrocities,” and “grave
crimes” that “deeply shock the conscience of hutyarand “threaten the peace, security and well-
being of the world.*"* The Statute regime has indeed been adopted véthiéa that “the most serious
crimes of concern to the international communityaghole must not go unpunished” and that the ICC

jurisdiction is limited to such type of crimés.

471 Decision on the Failure by Malawi to Arrest &wrender Al-Bashir, par. 46.

472 Jan Klabbers, An Introduction to Internatiomestitutional Law, (Cambridge University Press, 8)(. 22; concerning
Palestine see supra note 9.

473 Princeton University Program in Law and PubBlifairs, The Princeton Principles on Universal ddiction 28 (2001):
Principle 1 -- Fundamentals of Universal Jurisaieti“For purposes of these Principles, universasgliction is
criminal jurisdiction based solely on the naturetef crime, without regard to where the crime wammitted, the
nationality of the alleged or convicted perpetratbe nationality of the victim, or any other coatien to the state
exercising such jurisdiction.”

474 Rome Statute, preamb., Sadat, supra note 2809. Margaret M. deGuzman, Gravity and the Legitign of the
International Criminal Court, 32 Fordham InternatibLaw Journal 1400 (2009).

475 Rome Statute, preamb.
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The chapeaux of the crimes within the ICC juritidit elevate them to the level of international
crimes?’® Article 6 of the Statute requires that to constitgenocide the accused needs to have the
specific intent dolus specialis{o destroy a listed group in whole or in part, dhd Elements of
Crimes mandate that the conduct occurred “in theteod of a manifest pattern of similar conduct

directed against that group or was conduct thaidciself effect such destructiorf®

Likewise,
Article 7 defines crimes against humanity as onenore enumerated inhumane acts “committed as
part of a widespread or systematic attack” agaanseivilian population. The requisite “attack” is “a
course of conduct involving the multiple commissioh [enumerated] acts against any civilian
population pursuant to or in furtherance of a Staterganizational policy to commit such attaéié”
Article 8, directs the jurisdiction of the Courtexwar crimes “in particular when committed as & pa
of a plan or policy or as part of a large-scale gossion of such crimes'® The idiosyncrasy of the
constitutive elements of the crimes listed in Agi& Rome Statute is a ‘built-in’ gravity threshaf8
The requisite that the crimes be large scale otesyaic ensures that the crimes within the court
jurisdiction be limited, as Article 5 mandatesthie most serious crimes of concern to the inteonati
community as a whole.

As Kaul and Chaitidou argue “[a] close inspectadrthe statutory definitions of these crimes
(together with the elements of crimes) reveals they have been fitted with certain qualifiers avé
been subjected to thresholds, again in an attempsafeguard State interests and restrict the
jurisdictional ambit of the Court!®! Each particular act must meet the gravity clauseained in the
chapeau of the crime category. Although jurisdittioight for some of the underlying acts of the core
crimes be treaty-based, the Statute requiresltlbaetconcrete acts reach the required gravitytbles
The gravity of the act will serve two purposessgidue to its inherent gravity the type of conduiti
be universally regarded as punishaBfeAnd, second, the gravity of the crime makes it a@ter of

476 Kleffner, supra note 30, p. 122; DeGuzman,supte 474, p. 1407-1408.

477 See Assembly of State Parties to the Romet8tafuhe International Criminal Court [ICC-ASP]leents of Crimes,
art. 6, ICC-ASP/1/3 (part 11-B) (Sept. 9, 2002) rgrieafter Elements of Crimes); See also Decisiofssoe an Arrest
Warrant against Al-Bashir, par. 124.

478 Rome Statute, art. 7 (2)(a).

479 Although this threshold is not a prerequisitej@irisdiction, it does, however, provide statytguidance indicating that
the Court should focus on cases meeting theserssgents.

480 Schabas, supra note 139, p. 94.

481 Kaul and Chaitidou, supra note 250, p. 984.

482 See Einersen, supra note 189; Hostage Case.
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such serious international concern that it canreotdft to the discretion of even the most directly
concerned state.

One enlightening example of the importance ofgtavity threshold is the internal debate at the
ICC which surrounded the decision to authorize ®Pmsecutorproprio motu to conduct an
investigation into the situation in Kenya. Theoprio motuinvestigation into the situation in Kenya
raised the concern as to whether the post-electiolence that occurred in Kenya in 2007-2008
constituted crimes of concern to the internatiamahmunity as a whole. The majority of the Pre-Trial
Chamber concluded that the “organization policyéneént to constitute crimes against humanity as
prescribed by the Rome Statute included “variousugrsuch as local leaders, businessmen and
politicians.”®* Judge Hans-Peter Kaul — who was the head ofalegdtion of Germany at the Rome
Conference, which advocated for a permanent intiemel criminal court with universal jurisdiction —
wrote a harsh dissenting opinion in which he argined the organization needed to be assessed more
strictly in order to fit within the contextual elemts of crimes against humanity, otherwise the €sim
committed would be more of the nature of a seriordinary crimes (not an international crime of
concern to the international community as a whoWhile ordinary crimes fall solely within the
jurisdiction of States, international crimes ardjeat to international jurisdictioff* Kaul raised a
legitimate concern; if the Court starts to intetpite statute broadly and waters it down to include
crimes that are not of a sufficient gravity the gmse of the Court’'s jurisdiction becomes
questionablé® The jurisdiction of the ICC might be geographigalinlimited but its subject matter

jurisdiction must be restricted to the crimes ttatcern the international communffy.

483 Situation in the Republic of Kenya, ICC, PréalChamber Il, Decision Pursuant to Article 15ttoé Rome Statute on
the Authorization of an Investigation into the &iion in the Republic of Kenya, ICC-01/09, 31 Mag&f.0, par. 117.
484 Situation in the Republic of Kenya, ICC, PréalChamber Il, Decision Pursuant to Article 15tleé Rome Statute on
the Authorization of an Investigation into the @ition in the Republic of Kenya, Dissenting OpinimhJudge Hans-
Peter Kaul, ICC-01/09, 31 March 2010, par. 65;imdissent, Kaul raised his concern on trivializthg crimes within
the jurisdiction of the ICC as follows: “a demaioatline must be drawn between international crisyed human rights
infractions; between international crimes and aadjrcrimes; between those crimes subject to intenmal jurisdiction
and those punishable under domestic penal legislatbne concludes that the ICC serves as a beatcqustice
intervening in limited cases where the most seritrirses of concern to the international commungyaawhole have

been committed.” See also par. 10 of the sameidacis

485 Decision Pursuant to Article 15 of the RometuB¢aon the Authorization of an Investigation i@ Situation in the
Republic of Kenya, Dissenting Opinion of Judge HBeser Kaul, par. 65.

486 Claus Kress, in support of Judge Kaul dissgntipinion, point out that international criminalrigdiction is only
peremptory where it appears most likely that theceoned states will be unwilling or unable to pmsge. Claus Kress,
On the Outer Limits of Crimes against Humanity: T®encept of Organization within the Policy Requiemh Some
Reflections on the March 2010 ICC Kenya Decisidh | 2iden Journal of International Law 855-873 (2010
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The gravity threshold and elements come asithe qua norcondition to ensure that the risk of
an undue interference in a State domestic jurissiaoes not occur. The international community of
States obviously did not intend to remove crimijualsdiction from States’ sovereign prerogative.
States’ sovereignty concerns needed to be accontatbdéhus, the gravity threshold and elements
were designed to reflect the wishes of the intésnat community that the intrusion in the internal
affairs of States be restricted to particular ine&s of grave crimes that shock the conscience of

humanity?*®’

Conclusion

That a right to exercise universal jurisdictions#iis no longer contested. However, the possilihiat
the corollaries of the principles of sovereigntydaquality of States may prohibit such exercise of
jurisdiction cannot yet be excluded. The principatollaries of these principles are “(1) a jurigdin
prima facie exclusive, over a territory and thenpenent population living there; (2) a duty of non-
intervention in the area of exclusive jurisdictiohother states; and (3) the ultimate dependenca up
consent of obligations arising whether from custonu treaties.*®® The exercise of jurisdiction over
States that neither ratified nor consented to tbe&® Statute will inevitably interact with these mat
Indeed, the right to exercise universal jurisdigtraay conflict with the obligation not to interveire
the areas of exclusive jurisdiction of other staidse State in which the crime was committed or of
which the suspect is a national may claim that #éxsrcise of jurisdiction conflicts with its righ
have exclusive jurisdiction over its territory andtionals. However, these two apparent conflicty ma
be carved out by an explicit exception. While $tadtave a duty not to intervene in matters that are
essentially within the exclusive jurisdiction ofhet States, criminal jurisdiction over their tesries
and nationals is ‘prima facie’ exclusive. Crimegleninternational law are outside of the purview of
the ‘exclusive’ jurisdiction of States. The exchesijurisdiction of States over their territoriesdan
nationals and the right to exercise jurisdictioreroerimes under international law are norms that
accumulate. Hence, there is no conflict of norms.

However, we have seen that some of the specifinesr within the Rome Statute are not

grounded on customary international law but areengmrmane to treaty-based crimes. The exercise of

487 Kress, supra note 486, p. 861.
488 Crawford, supra note 252, p. 447.
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treaty-based jurisdiction over non-party Statesaagmily conflicts with the principlpacta tertiis nec
nocent nec prosunt.

While the prescription of new crimes is not exphcwithin the functions of the SC, there is
some room for this new competence within the UN r&hna The practice of the SC has indeed
demonstrated that States have not refused sudlesr@nt. Nevertheless, substantive limits haveeto b
imposed on the competence of the SC to assumaigtran to prescribe. If the SC acts outside of
these substantive limits, its power to legislate ttabe exercised in accordance with internatitaal
Thus an inherent normative conflict may arise wittihe UN Charter between the SC’s power to
prescribe and the limits imposed on this pofffér.

A further particular feature of SC referrals te tiCC is that the ICC is then left with discretion
as to how to exercise its jurisdiction to adjudécawer the territory and nationals of a State eeith
party nor consenting to the Rome Statute. ThubeflCC stretches the referral to include crimes th
are not related to the situation that prompted $ii2 to exercise its Chapter VII, the exercise of
jurisdiction also becomes affected by an inherembmative conflict. Where an act of an internationa
organization is inconsistent with the constituergtiument of that organization an inherent norneativ
conflict arises'® While the constituent instrument of the ICC is fReme Statute, its exercise of
jurisdiction under article 13 (b) is grounded, adiog to the ‘Chapter VII conception’, in the Chapt
VII powers of the SC. It depends therefore on weethe ICC exercises its jurisdiction under Article
13 (b) in accordance with the substantive limitpased on the Chapter VII power of the SC by the
UN Charter for this exercise of jurisdiction to geunded in this normative power. A breach of the
sovereignty of States will become unavoidable & @ourt acts outside of this periphery, as its
jurisdiction will not be within the confines of trexception provided in Articles 1 (1) and 2 (7)tloé
UN Charter.

Under the premise of exercising tlus puniendiof the international community and the Rome
Statute being an expression of it, the ‘universakgiction conception’ attempts to trump the vaifid
interests of individual states. Clearly, the ohbjexof ensuring that perpetrators of crimes thatthe
concern of the international community do not remampunished cannot be achieved unless there is

universal cooperation. Thus, it appears essertial treaties exhibiting the general interest of the

489 For inherent normative conflicts see Pauwedypra note 231, p. 178.
490 Pauwelyn, supra note 231, p. 285-298; Oneefwlo norms constitutes, in and of itself, a breatthe other norm.
This is what Pauwelyn calls an inherent normatweflict.
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international community bind all States irrespeetf their specific consent. A similar claim was
made with regards to the UN Convention on the L&whe Sea, since “the international community
order” required if®* However, legal positivists see such reasoningraahaise of “a legal-technical
means to solve an essentially political questith”.

The only norms that are overtly hierarchically etigr to other norms of international law are
jus cogensiorms?®® The category of crimes within the ICC's jurisdiztiratione materiae genocide,
crimes against humanity and war crimes -jasecogensThe definition of these crimes provided in the
Rome Statute, on the other hand, appears in sost@nges to go beyond whas cogengrohibits.
While all jus cogensnorms have aerga omnesffect, anerga omnesffect can also be attached to
norms that are ngtis cogend® State sovereignty is witheriffd® thus, it is argued, the significance of
the pacta tertiis rule with regards to multilateral treaties embaodyithe general interest of the
international community is also in declifi. The Rome Conference intended to create an obgectiv
regime; a legal regime valid and bindirgga omnes®” Norms in the general interest of the

international community, like those in the Romet@&® are heralded by the proponents of the

491 S. Rama Rao, Unilateralism and the emerging ai®eabed Exploitation, in S. K. Agrawala et Alew horizons of
international law and developing countries (Tripai983) p. 360.

492 Pauwelyn, supra note 231, p. 104; Indeed, mgghiat all the crimes within the Rome Statutegardless of their status
as jus cogens or customary international law —cames of international concern aims to induce nfdtaes to ratify
the Statute and avoid non-parties States ‘fre@gidtoo much on increased accountability agreednupy others.
Danilenko observes that “judgments on the quesifowhat constitutes general or community interegtsalways be
subjective and political.” Gennady Danilenko, Lavakihg in the International Community (Martinus Nifh
Publishers, 1993), p. 66-68. The objective charaat¢he norms in the Rome Statute is checked atanbed by the
gravity threshold, articulated in the jurisdicticatione materiae of the Court and the admissibiést.

493 Vienna Convention on the Law of Treaties, 28tand 64.

494 Jure Vidmar, Norm Conflicts and Hierarchy itehmational Law: Towards a Vertical Internationa&dal System? in
Erika De Wet and Jure Vidmar, Hierarchy in Interoiaél Law: The Place of Human Rights (Oxford Ungigr Press,
2012) p. 23; An obligation erga omnes can arisenfriveaty law and not only from custom: Institut Beoit
International (IDI), Obligations and Rights Erga @8 in International Law, (Krakow Session 2005)1711Annuaire
de I'Institut de Droit International 289, art. 1.

495 Corfu Channel Case (the United Kingdom v. AlapriCJ Reports 1949, 22.

496 Christian Tams et al., A Research HandboolerLaw of Treaties, (Edward Elgar Publishing, 20p4224; The UN
Charter is sometimes seen as the paradigmatic égaohpa treaty binding on third parties, UN Chartarticle 2 (6),
See Stefan Talmon, Article 2 (6), in Simma, supter885.

497 Bruno Simma, From bilateralism to communiteiest in international law, Collected Courses effague Academy
of International Law (Brill Online, 2015), p. 358he norms contained in the Statute defining whatrtiost serious
crimes of concern to the international communityaashole are not of the bilateral type; they aré afoa reciprocal
character, Grover, p. 247; Maurizio Ragazzi propdbkat erga omnes obligations have two importanipaments: ‘the
moral content’ and the ‘required degree of suppwgrthe international community’. Ragazzi, supraer@89, p. 163.The
universal jurisdiction conception attempts to fithin this description.
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‘universal jurisdiction conception’ as ‘more impamt’ than other norms such as the consent of States
which flow from the broader concept of State soigerty.**®

Proponents of the ‘universal jurisdiction conceptiargue that a revolution took place in Rome
and that the international community imposed tHestantive criminal provisions of the Rome Statute
over all States regardless of their coné&htf one accepts sucaggiornamentcthen the ‘universal
jurisdiction conception’ offers a unitary interpagon of the Rome Statute where each provision
supplements general international law. On the dtled, if the ICC community’s authority to legigat
for the world is dismissed, the ‘universal jurigéha conception’ can have no real effect on how to
interpret the Statute’s provisions on the principldegality and the immunity of State officials.eN
will however see in the next two chapters thatrdteonale and normative interplay of the ‘universal
jurisdiction conception’ with these issues has beften applied, albeit unconsciously, by scholdrs,

Court and other institutions.

498 ILC, Report of the Study Group of the ILC oragmentation of International Law: Difficulties Aing from the
Diversification and Expansion of International Lal@, Avril 2006, UN Doc. A/CN.4/L.682, par. 326—327.

499 Sadat and Carden, supra note 74; In a waysSadtipting the Statute and then ratifying it toipirto force, assumed a
power to act “in a semi-legislative capacity foe tiwhole world” as Lord McNair put it in case ‘publinterests are
involved. A.D. McNair, The Law of Treaties (ClaremdPress, 1961), p. 266; Similarly, Kelsen stateat tgeneral
multilateral treaties to which the overwhelming oréy of the states are contracting parties, andclviaim at an
international order of the world” are exceptionsthé to the pacta tertiis rule, Quoted from Rafs@to-Nava,
International Peremptory Norms (jus Cogens) andrhational Humanitarian Law, Lal Chand Vohrah et Kan's
Inhumanity to Man: Essays on International Law iondur of Antonio Cassese (Martinus Nijhoff Publishe2003), p.
613, fn 86; The ILC while working on the Law of atees also faced this problem when addressing di®m of
“general multilateral treaties”, 2 Yearbook of theernational Law Commission 161 (1962): “Article(d) "General
multilateral treaty" means a multilateral treatyiethconcerns general norms of international lavdesls with matters
of general interest to States as a whole.”
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3. Atrticle 13 (b) vs Principle of Legality

The crimes of genocide, crimes against humanity w&ad crimes have all been crimes within the
jurisdiction of at least one of the other interoatl criminal tribunals and courts established o
the ICC>® However, their precise definition as containedtia Rome Statute is in some important
respects novel’ Despite the averred intention of the Rome Statude&fters to follow customary
international law, “drafting the Statute requireldridying and elucidating the precise content of
offenses in a way that often moved the 'law' of $i@tute far beyond existing customary internationa
law understandings’™

Article 10 evidences this possibility of a discrepp between the substantive criminal
provisions of the Statute and customary internafitew % It has been said that Article 22 (3) further
“prevents any misconceptions that might arise aghtether the Statute exclusively codifies or exkgus
international criminal prohibitions’®As the ICTY stated ifProsecutor v. Furundzijd[d]epending on
the matter at issue, the Rome Statute may be takeestate, reflect or clarify customary rules or
crystallise them, whereas in some areas it cremeslaw or modifies existing law® An example of
where the Statute creates new law might be, astamagd inCassese’s International Criminal Law
edited in 2013, Article 7 (2) (i) Rome Statuf¥ According to the authors, the Statute’s provision
enforced disappearance of persons as a crime agaumsanity “has not codified customary
international law but contributed to the crystaltisn of a nascent rulé®’ With the wide ratification of
the Rome Statute and its open intent to be unilrgrsatified it is not out of question that all the

Statute’s criminal provisions may be reflective afstomary international law in the near futthfe.

500 See Nuremberg Charter, art. 7; Tokyo Charter,5a ICTY Statute, art. 2,3, 4 and 5; ICTR Stafudrt. 2,3 and 4,
SCSL Statute, art. 2, 3, and 4.

501 Schabas, supra note 139, p. 90.

502 Sadat, supra note 25, p. 12.

503 See chapter 2 and Leila Nadya Sadat, Custountifi€ion and Some Thoughts about the Relation&gpveen the
Two: Article 10 of the ICC Statute, 49 DePaul Laaview 909 (2000).

504 Bruce Broomhall, Article 22, in Triffterer, sapnote 198, p. 719; Susan Lamb, Nullum Crimen&Blbena Sine Lege,
in Cassese et al., supra note 6, p. 754; Artic@)2@rovides: ‘This Article shall not affect thearacterization of any
conduct as criminal under international law indegeenily of this Statute.’

505 Prosecutor v. Anto FurundZija, ICTY, Trial CHzen Il, Judgment, 1T-95-17/1-T, 10 December 1998t. [227;
Prosecutor v. Tadic, ICTY, Appeals Chamber, Judgm&m4-1-A, 15 July 1999, par. 223.

506 Antonio Cassese et al., Cassese’s Internat©Onaiinal Law (Oxford University Press, 2013), 8; $ee also supra
note 30 concerning other crimes that might notogeéstablished under customary international law.

507 Cassese et al., supra note 506.

508 However, see Cryer, supra note 411, p. 327-328.
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However, at the time of writing several importamat8s from different geographical regions still thee
to ratify the Statute and the Statute remains stilfje amendments that may concern only some
States”Thus, a discrepancy between the Statute and custontarnational law remains a legal issue
that is particularly problematic when the ICC ex®&#s retroactive jurisdiction over individuals for
crimes under the Rome Statute while they were eeitlationals nor had been acting in the territories
of States party to the Statute at the time of thredact in question.

While a clash between retroactive referrals and-netroactivity of criminal prohibition can
also arise in situations where the ICC exercisgsaetive jurisdiction on the basis of an Articl2 B3)
declaration of acceptanc® | focus on referrals under Article 13 (b) of therRe Statute. As of today,
referrals under Article 13 (b) have always beeroegttive. The referral of the situation in Darfuas
adopted on the $1March 2005 but refers the situation back to tAleldly 2002. The referral of the
situation in Libya was adopted on the"@Bebruary 2011 and refers the situation to the Ooack to
the 18" February 2011. Some of the arrest warrants thatged from these referrals indeed concerned
conduct occurring before the adoption of the redeiffor instance, Omar Al-Bashir, Head of State of
Sudan, is accused of crimes committed between AR0WU3 and July 2008. Further, in the Libyan
situation, the arrest warrants against Muammar &f@dfaif Gaddafi and Abdullah Al-Senussi were
for crimes committed between"1%ebruary 2011 and 28 ebruary 20123 thus focusing mostly (or
even exclusively in the case of Al-Senussi) on cahthat occurred before the referral.

The other situations where Article 13 (b) was ad&ied were also intended to involve
retroactive jurisdiction. The draft resolution &fer the situation in Syria to the ICC, presentetbie
the SC in May 2014, proposed that the Court’s dliction extend back to March 201*£. Another case

509 E.g. the Rome Statute now has a new Atrticlis 8lé&fining the crime of aggression.

510 The former ICC Prosecutor, Moreno Ocampo, lassuggested that retroactive jurisdiction couddus when a State
has exempted itself from jurisdiction over war asnfor seven years under Article 124 Rome Statane, then
withdraws that exemption with retroactive effecydkes Garibello and Jhon Torres Martinez, CorteaPleternacional
sigue pista a la parapolitica, asegura su fisd¢a) Jaiis Moreno Ocampo, ElTiempo.com, 21 OctobedZ2Gvailable at
http://www.eltiempo.com/justicia/2007-10-22/ARTICOEWEB-NOTA_INTERIOR-3776563.html .

511 See Prosecutor v. Muammar Mohammed Abu Minyaddafi, Saif Al-Islam Gaddafi and Abdullah Al-SesydCC,
Pre-Trial Chamber |, Decision on the "Prosecutdgplication Pursuant to Article 58 as to Muammarhdmmed Abu
Minyar GADDAFI, Saif Al-Islam GADDAFI and AbdullahLSENUSSI", ICC-01/11-01/11-1, 27 June 2011.

512 This was the French draft resolution referi@yia to the ICC, co-sponsored by 65 Member Statet®ed by China
and Russia. All other Council members voted in tavof the referral. See S/2014/348, op. par. 2. Report of the
independent international commission of inquirytbe Syrian Arab Republic, 13 August 2014, A/HRQgay. 117:
“The use of chemical weapons is prohibited in atumstances under customary international humaaitdaw and is
a war crime under the Rome Statute of the IntevnatiCriminal Court.” However, Akande, believessionly covered
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worth mentioning is the UN General Assembly resofuto urge the SC to refer the situation in North
Korea since 1 July 2002 to the ICC under Article (b} of the Rome Statutd® This resolution
followed a UN Commission of Inquiry report — issuad~ebruary 2014 — documenting crimes against
humanity committed in North Korea by the North Kameregime as far back as the 1950#&mong
the various acts amounting to crimes against huydhat the Commission reported gender-based

persecution was singled oifIn a footnote the report reads:

The Rome Statute introduced gender-based perseasi@ crime against humanity, which was
not yet included in the statutes of the ICTY andRC In the opinion of the Commission, this
norm is crystalizing into customary internatioreh{>*°
Here, the Commission is not saying that genderébgssrsecution as a crime against humanity
crystalized into customary international law in 2dfut that it is currently crystalizing into custang
international law. In other words, the crime is get firmly established as a customary internationa
norm in 2014 (the year when the report was writt¢hh referral to the ICC under Article 13 (b)
would however entail that conduct that occurredartban a decade ago but that is still in the psces

of crystallizing into customary international law2014 could be prosecuted before the ICC today.

in the Kampala amendment: Dapo Akande, Can theR@Secute for Use of Chemical Weapons in Syrialt, Edlk,
23 August 2013, http://www.ejiltalk.org/can-the-ipmosecute-for-use-of-chemical-weapons-in-syria/ .

513 See the General Assembly resolution adoptetBonecember 2014 following action by its Third Coitte® (Social,
Humanitarian and Cultural). See Press Release GAA.1See also SC 7353rd Meeting, 22 December 20hd.
resolution was vetoed by China and Russia but é dexided for the first time to put North Koreatie SC agenda.

514 See Report of the detailed findings of the c@srion of inquiry on human rights in the Democr&®ople’s Republic
of Korea, UN Doc. A/HRC/25/CRP.1, 7 February 208&e also fn. 1541: “Where the definitions under Rwane
Statute and customary international law apparetitigrge from another, this has been noted. Corisigléhat crimes
against humanity could become subject to proseciteiore the International Criminal court on theibaf the Rome
Statute or prosecution before another internationalational court that applies customary inteozl law (see section
VI.B), the commission has followed a “lowest comnaenominator” approach, Thus, it has applied then®&tatute
where it is narrower than customary internatioaal And vice versa. Therefore, all crimes againstdnity established
by the Commission would amount to crimes underdaénitions of crimes against humanity under bdta Rome
Statute and customary international law.”

515 See Report of the detailed findings of the c@srion of inquiry on human rights in the Democr&eople’s Republic
of Korea UN Doc. A/HRC/25/CRP.1, par. 1059.

516 See Report of the detailed findings of the miggrion of inquiry on human rights in the Demoa&eople’s Republic
of Korea UN Doc. A/HRC/25/CRP.1, 7 February 2014, 1576. Similarly, the Commission for the crimeaingt
humanity of enforced disappearance of person, pezféo categorize it as other inhumane acts waighiably has been
recognized as a form of crime against humanity orideernational criminal law since Nuremberg. Thetadled
definition of enforced disappearance as a criménag&aumanity contained in Article 7 (2) (i) Rom&atsite was not
used since it was contended by some to be a “newiec See Report, par. 1139-1141 and fn. 1624.

517 See Cassese, supra note 507, p. 108; Cryea, safe 411, p. 260; See also supra note 30 cangeother crimes that
may not yet be established under customary intemedtiaw.
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The ‘concept’ of this thesis is the exercise ofgdiction under Article 13 (b) over the territory
and nationals of a State neither party to the &atar consenting to the ICC jurisdiction. The dioes
that is addressed in this chapter is whether a retloactive application of the Rome Statute’s
substantive criminal provisions to those accuseatiilere neither nationals nor acted in the tesritdr
a State party to the Statute at the time of thedeonmay be a violation of the legality principle —
especially non-retroactivity. We will see that ttederences in Article 22 (entitletullum crimen sine
lege to “crimes within the jurisdiction of the Couréihd to “entry into force of the Statute” in Article
24 (entitled non-retroactivitgatione personaeappear to sweep away the possibility for an aaduse
claim that the act which he or she is charged wils solely criminalized by the Rome Statute and not
by any other law applicable at the time of thevalg¢ conduct. This seems to stand even in cases of
retroactive referrals.

In section 1, | will address the jurisdictioatione temporiof the Court. This section will show
that although the drafters of the Rome Statute e&hrib establish the first international criminal
jurisdiction strictly endowed with prospective gdliction, it may be argued that when a situation is
retroactively referred under Article 13 (b) or dretbasis of a retroactive Article 12 (3) declanmatid
acceptance, individuals are subjecetepost factqurisdiction. Section 2 will examine the contowifs
the principle of legality. Then, in section 3, lIMghow how the specificity of international crinainaw
has been problematic before @ hoctribunals. We will see in section 4 that the dreftof the Rome
Statute had intended to cure the various problewmasd by previous international criminal tribunays b
drafting a ‘new international criminal code’ to bpplied prospectively. However, despite their lofty
ambitions it seems they barely scratched the sairfdcthe issue of the principle of legality. The
elephant in the room at the Rome Conference waagpkcation of this ‘international criminal code’
in situations triggered retroactively over acts aatted in the territory and by nationals of a State
neither party to the Statute at the time the cohthumk place. While the Rome Statute constitutes a
progressive development of international criminal Ithat might be praised in the fight against
impunity, its application to any individual in teorld potentially clashes with the principle of ity
— especially non-retroactivity. This problem mayéeesult of the failure to strictly codify custorpa
international law or of the drafters’ ambition tetablish a Court with universal jurisdiction. After

explaining in section 5 how a reading of the Statuhder the ‘universal jurisdiction conception’

99



interplays withnullum crimen sine legé will list the various ways the ‘Chapter VII cogption’ can
tacklenullum crimen sine leg&hen the Court is exercising retroactive jurisdictin section 7.

The purpose of this Chapter is to assess whetleraks under Article 13 (b) clash with the
principle of legality and how these clashes (ifythexist) may be avoided or resolved. The two
‘conceptions’ of a referral under Article 13 (b) iRe Statute that | adopt in this thesis will offer a
different narrative of the Rome Statute’s subst@ntcriminal law and the ICC’'s exercise of
jurisdiction, hence proffering a different assesstod whether there are clashes between Articlé) 3

referrals and the principle of legality.

3.1.The jurisdiction ratione temporis of the Court

In 1919 the American delegation argued againsttbation of an international criminal tribunal tg t
the crimes committed during World War | becauseatild be “the creation of a new tribunal, of a new
law, of a new penalty, which would le& post facton nature and thus [...] in conflict with the lawdan
practice of civilized communities*® Two decades later some of the Allies, especiaily British
government, initially believed that the leadershad Nazi regime should be punished by death without
trial in order to avoid a trial in relation to whi¢hey “remained skeptical that a proper legal ttation
could be found in existing international law”

Eventually France, the United Kingdom, the Unigtdtes and the Soviet Union agreed in 1945
to establish the Nuremberg Tribunal “for the just @rompt trial and punishment of the major war
criminals of the European Axi$?* The same was done in Tokyo for “the just andmotrial and

punishment of the major war criminals in the FastZ&! However, the Nuremberg and Tokyo

518 Robert Lansing and James Brown Scott, MemoranofuReservations Presented by the Representatfivbe United
States to the Report of the Commission on Respititisy 4 April 1919, Annex Il to Commission ongtiResponsibility
of the Authors the War and on Enforcement of P@wltReport Presented to the Preliminary Peace etemde
(Versailles, 29 march 1919), 14 American Journdhtdrnational Law 95 (1920).

519 Richard Overy, The Nuremberg Trials: InternadioLaw in the Making in Philippe Sands, From Nubemg to the
Hague: The Future of International Criminal Just{@ambridge, 2003), p. 7; See Aide-Mémoire from theited
Kingdom, April 23, 1945, in Report of Robert H. Baon, United States Representative to the InternakiConference
on Military Trials, Washington: US Government Pimigt Office, 1949, p. 18.

520 Agreement for the Prosecution and Punishmethie@Major War Criminals of the European Axis ahd Charter of
the International Military Tribunal annexed therefbondon, 8 August 1945) United Nations Treatyi&grvol. 82, p.
279, art. 1.

521 Charter of the International Military Triburfal the Far East (Tokyo, 19 January 1946), art. 1.
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Tribunals were widely criticized for their infringeents upon the principle of legalif? Both
Tribunals exercised retroactive jurisdiction cowmgriacts committed before their establishment.
Similarly, the International Criminal Tribunal fahe former Yugoslavia, the International Criminal
Tribunal for Rwanda and the Special Court for Sielreone were established with retroactive
jurisdiction®?*Conversely, the International Criminal Court isdstd be a prospective institution; the
Court can only exercise jurisdiction over acts cdtted after the entry into force of its Statdfé.

The two paragraphs of Article 11 of the Rome Séatustipulating the jurisdictiomatione
temporisof the ICC - make a distinction between the ennity force of the multilateral treaty that is
the Rome Statute and the entry into force of then®®&tatute for a specific StateArticle 11 (1)
states that “[tlhe Court has jurisdiction only withspect to crimes committed after the entry iotcd
of this Statute.” The Rome Statute entered int@doon 1 July 2002?°Article 11(2) operates a
dichotomy by regulating the jurisdiction of the Coior States that accede or accept to be bouriidy
Rome Statute after its entry into force in a défermanner?’ Article 11 (2) reads as follows:

“If a State becomes a Party to this Statute affteentry into force, the Court may exercise its
jurisdiction only with respect to crimes committadtier the entry into force of this Statute for that
State, unless that State has made a declarati@r Anticle 12, paragraph 32

Thus, at first reading it appears that the Roméu&tastates that the ICC’s jurisdiction can only be
exercisedad futurum Nevertheless, Article 11 (2) is subjected taordarnal exception. Indeed, the last
part of Article 11 (2) Rome Statute makes cleat tha ICC can only exercise jurisdiction with respe

to crimes committed after the entry into forcelwd Statute for that State, “unless that State redera

522 See e.g. Christian Tomuschat, The Legacy oéidberg, 4 Journal of International Criminal Jus886-837 (2006).

523 ICTY Statute art. 8; ICTR Statute art. 1; SCRhtute art. 1(1); Schabas, supra note 139 pn7@5f The ICTY and
ICTR are also provided with prospective jurisdintio

524 See Rome Statute, art. 11(1). As for the is§wehether the SC is bound by this date, see Seha@ra note 139, p.
71. Luigi Condorelli and Santiago Villalpando, Gae Security Council extend the ICC’s Jurisdictiosi®ra note 6, p.
571-582. This issue will be addressed comprehelysiveChapter 5.

525 Heugas-Darraspen, supra note 245, p. 567;l&iit (1) Rome Statute answers the article on threratroactivity of
treaties contained on the Vienna Convention onliine of Treaties. Article 28 Vienna Convention ore thaw of
Treaties provides that “[u]lnless a different intent appears from the treaty or is otherwise esthbtl” non-
retroactivity is the rule.

526 On the 11 April 2002, in addition to the fifStates that had already ratified the Statute, tate$ simultaneously
deposited their instruments of ratification as ped by Article 126 and consequently the Rome $ta¢mtered into
force on 1 July 2002.

527 See Article 24 (3) Vienna Convention on the ledWreaties which reads as follows: When the coheéa State to be
bound by a treaty is established on a date afeetrédaty has come into force, the treaty enteosfonce for that State on
that date, unless the treaty otherwise provides.

528 Rome Statute, art. 11(2).
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declaration under Article 12, paragraph 3.” Artidél2 (3) of the Rome Statute permits States noypart
to the Rome Statute to accegat hocthe exercise of the Court’s jurisdiction and Stdateat acceded to
the Statute after its entry into force to accept jtirisdiction of the Court for acts committed prto
accession but after the entry into force of thausd?° Read in conjunction with Article 11 (2) Rome
Statute, Article 12 (3) Rome Statute allows a Siagerovide retroactive jurisdiction to the Couit.

Article 11 is silent with respect to the jurisdoct ratione temporisof the ICC in situations
referred under Article 13 (b) except to the exthat it states that the Court has no competencadef
July 20022** Thus, the temporal jurisdiction of the Court canréoactively imposed up to the entry
into force of the Rome Statut.

529 Rome Statute, art. 12(3) reads as follows:tH#f acceptance of a State which is not a PartigisoStatute is required
under paragraph 2, that State may, by declaratidged with the Registrar, accept the exercise mgdiction by the
Court with respect to the crime in question. Theeating State shall cooperate with the Court withemy delay or
exception in accordance with Part 9.” It is to lmedl that Article 12 (3) speaks of the acceptarfceh® Court's
jurisdiction “with respect to the crime in questioh has been contested whether the declaratiorbeaonly for specific
crimes; see Carsten Stahn et al., The Internati@mahinal Court’'sAd hoc Jurisdiction, 99 American Journal of
International Law 421, 427-28 (2005). For schokarguing that indeed Article 12 (3) declaration tenrestricted to
specific crimes of the Rome Statute see Elizabetm®¥urst, Jurisdiction of the Court, in Lee, supcte 149, p. 139-
140; Giuseppe Palmisano, The ICC and Third Statdslavia Lattanzi and William A. Schabas EssaystenRome of
the International Criminal Courtll (Sirente, 1999 p. 393-394. Palmisano argues that Article 1 i€3a “treaty
stipulation in favour of Third States”; It takesvatitage of the ICC’s impartiality and competenad, by doing so it
consents that the ICC applies its jurisdiction iccadance with its Statute, procedures and ruleg Sienna
Convention on the Law of Treaties, art. 36. Thie rof customary international law is reflected bg tast sentence of
Article 12 (3) which states that “the acceptingt&tshall cooperate with the Court without any dedayexception in
accordance with Part 9.”

530 The Republic of Cote d’lvoire made use of sadteclaration on 1 October 2003 providing retro@cjurisdiction to
the ICC since 19 September 2002. At the time Cdteide had signed but not ratified the Statuteyertheless it
decided to make use of Article 12 (3) Rome Statute2011, the Prosecutor decided to open an irgetsvin into the
situation in Céte d’lvoire for crimes committed fno19 September 2002. The Pre-Trial Chamber autdrihe
investigation into the situation in Céte d’lvoirmting “that the Court has jurisdiction over crin@legedly committed
in Cote d’lvoire since 19 September 2002.” It engrally accepted that a State which becomes parthje Rome
Statute after the 1st July 2002 can use the deidaraf acceptance under Article 12 (3) Rome Seatuthus, a State
becoming party subsequent to the entry into fofche Statute can provide retroactive jurisdictiorthe Court from 1
July 2002. The ICC in the case of Prosecutor vegledony accepted that a state can make a retveaatceptance of
jurisdiction. Uganda, the State from which the aeclis a national and in which the crimes were citted) became a
state party to the Rome Statute on 14 June 200&rdmg to Article 126(2), the Rome Statute wasertter into force in
Uganda on 1 September 2002. Nevertheless, the detoseapplied for an arrest warrant against Kony domes
committed from 1 July 2002. Indeed, the Prosecuétied on a “Declaration on Temporal Jurisdictiomade by
Uganda on 27 February 2004 which purported to aetieely accept the ICC'’s jurisdiction from 1 J@902. The Pre-
Trial Chamber acknowledged that Uganda made theagtive declaration and issued the arrest waagainst Kony in
respect of crimes committed since 1 July 2002. deitappears that the entry into force of the {afor a particular
state does not necessarily entail that the Courrigporally limited to that date. The jurisdictioner a State can be
retroactively exercised with the limit of 1 JulyG

531 See Rome Statute, art. 11 (1). As for the isguether SC is bound by this date, see Schabam sape 139, p. 71.
Condorelli and Villalpando, Can the Security Colisitend the ICC’s Jurisdiction?, supra note 52457f1-582. This
issue will be addressed in Chapter 5.

532 See SC Res. 1593 and 1970 which provide raivegarisdiction to the Court.
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Accordingly, the provisions of the Rome Statutewalthe ICC, including those situations when
it acts under Article 13 (b), to exercise its jdiction over a situation even if the crime was catted
by a national or in the territory of State in whitlie Statute was not into force at the time of the
conduct. The only temporal limit that is sets oa l8C exercise of jurisdiction is the entry intode of
the Statute, that is 1 July 2002. The question ithasked in this Chapter is whether such retreacti
exercise of jurisdiction conflicts with the printgpof legality. As such, it is necessary to defthe

contours of the principle of legality.

3.2.The Principle of Legality

The principle of legality, as Kenneth S. Gallant hgefined it, “is a requirement that the specific
crimes, punishments and courts be establishedlyegatithin the prevailing legal systent® This
definition can be broken down into three rules:r{@)crime without lawrfullum crimen sine lege(2)

no punishment without lawn(lla poena sine legeand, (3) no court without law.

The most important precept of the principle ofaliéy for the purpose of this chapternallum
crimen sine legéno crime without law§3*Nullum crimen sine legencapsulates four basic notions:
(1) nullum crimen sine lege praev{@on-retroactivity); (2)nullum crimen sine lege scrip(avritten
law); (3) nullum crimen sine lege certgspecificity) (4) nullum crimen sine lege strictéstrict

construction)>°

533 Kenneth S. Gallant, The Principle of Legalitylmternational and Comparative Criminal Law (Caitipe University
Press, 2009), p. 15.

534 | will not deal with the last rule in this Chiap but in chapter 5. Kenneth Gallant makes a reghaustive list in supra
note 533, p. 11-12: “1. No act that was not crirhinader a law applicable to the actor (pursuanatpreviously
promulgated statute). 2. at the time of the act bepunished as a crime. 2. No act may be punishedpenalty that
was not authorized by a law applicable to the a@arsuant to a previously promulgated statutéhatiime of the act.
3. No act may be punished by a court whose juttiggiovas not established at the time of the actd@.act may be
punished on the basis of lesser or different exdiddrnom that which could have been used at the tifrthe act. 5. No
act may be punished except by a law that is seffity clear to provide notice that the act was fhitdd at the time it
was committed. 6. Interpretation and applicationtha law should be done on the basis of consigientiples. 7.
Punishment is personal to the wrongdoer. Collecpumishments may not be imposed for individual erind.
Everything not prohibited by law is permitted.”

535 Almost identically, nulla poena sine lege escdgies the same four basic notions, plus the ofiléex mitior
(retroactivity in mitius); Sharam Dana, Beyond Rattivity to Realizing Justice: A Theory on therieiple of Legality
in International Criminal Law Sentencing, 99 JolrroCriminal Law and Criminology 868 (2009). Thight to be
judged by a tribunal established by law can alsdimken down in the right to be judged by a tridumeeviously
established by law (non-retroactivity) and the tigghbe judged by an independent and impartialtréth established by
law. See Tadic Interlocutory Appeal Decision anditer 5 of this thesis.
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According tonullum crimen sine lege scriptthe law needs to be written and enacted otherwise
there is no law and therefore no criminal liabiliyullum crimen sine lege scriptgeems to pose a
challenge to common law jurisprudence and custonecarginal provisions. Many states from the
common law tradition do not require that the lawviréten. Indeed, to require that law be written
would go against the fundamental nature of commaen As the ECrtHR has stated, this “would strike
at the very roots of th[ese] State’s legal systéffilh order to accommodate these legal systems,
written as well as unwritten law are said to sgtigillum crimen sine leg€’ We will see in the next
section that the principle @iullum crimen sine legmok in the rise of international criminal law sem
distances from the requirement of written law et came back to 3¢2

Nullum crimen sine lege cerexpresses the value of legal certainty. The lawtndefine the
crimes with precision. An offence is clearly definmm law when an individual can know from the
wording of the criminal provision which conduct Witcur liability.>*® Clarity, precision, certainty and
specificity are generally the requirements forwa ta be considered in accordance witlllum crimen
sine lege certd* The “law” can be written or unwritten but it mwigfine the crime in a way that the
application of the crime to the act is not unpreabte. Vague laws are susceptible to be read
expansively and applied in an unpredictable mabtmerew acts. This is what the notion rafllum
crimen sine lege certaims to prevent. It postulates that there musidrinty as to the content of the
law. Thus, the law must be specific.

In order to alleviate the risks posed by vagueslaw general definitions, criminal provisions
must be interpreted stricthNullum crimen sine lege strictancompasses two principles, first the
judiciary cannot broadly or extensively interpratraminal rule and, relatedly, it cannot definentinal
acts by analogy to existing crimes. These prolubgi imply that criminal rules must be strictly
construed*! While the rule of specificityrullum crimen sine lege cejtis addressed to the originator

536 Sunday Times v. United Kingdom, Court, JudgmegirtHR, Application No. 6538/74, 26 April 197%rmp47.

537 To alleviate the prejudice to the accessibiitycase law, the ECrtHR replaced its referenceritten and unwritten
law by “statutory law as well as case-law”; CantaniFrance, Grand Chamber, Judgment, ECtHR , Aafitin No.
17862/91, 15 November 1996, par. 29.

538 Susan Lamb, supra note 6, p. 734; see alscs ®laess, Nulla Poena Nullum Crimen Sine Lege, inx NPdanck
Encyclopedia of International Law.

539 Kokkinakis v. Greece, Court, Judgment, ECtHRpliation No. 14307/88, 25 May 1993, par. 52.

540 Prosecutor v. Stakic, ICTY, Trial Chamber, Judgt, IT-97-24-T, 31 July 2003, par. 719.

541 Cassese, supra note 507, p. 33; while stricstoaction can also apply to procedural rules auligstantive rule are
considered here.

104



of the criminal provision, the rule of strict consttion is addressed to the judyé.This notion
suggests that judges are not allowed to fill gapsriminal law by extensively interpreting a statut
beyond its wording or by extending a precedent iforan resulting into a retroactive creation of
criminal law. In this sense, strict constructiorais extension of the value of legal certait{fwWhile
the rule of specificity and the value of legal eérty aim to have norms that are written in a ¢glear
precise and definite fashion, the rule of strichstouction aims to limit the result of judicial
interpretation.

Clearly, the most prevalent notion of the prineipfnullum crimen sine legis the rule of non-
retroactivity. Nullum crimen sine lege praevia the notion that there is no crime without pregrg
law. A behavior can be held criminal only if at ti@e it was committed there was a law providing fo
its criminalization. The law must have been in &at the time the conduct took place and must have
been applicable to the conduct in question. The obnullum crimen sine leges in non-retroactivity,
while the concept of written law, the rule of sfietly, and the rule of strict construction contagols
of how to ensure that retroactive creation of cerdees not take plac&'The aim of all these notions
is to act as safeguards against an arbitrary eseeafiauthority

While nulla poena sine legeill not be the focus of my inquiry, it will resiace in various parts
of my analysis, especially if in order to complythvinon-retroactivity one has to look to domestic
legislation to determine whether the acts were io@according to the law applicable at the time of
the impugned conducf’Nulla poena sine legencapsulates the same basic notions as its cpartter

(nullum crimen sine legelus the rule ofex mitior (retroactivityin mitius)>*’

542 Kress, supra note 538, p. 7-8.

543 That might be the reason why these two notaresoften confused; see also Prosecutor v. Fujand@TY Trial
Chamber, Judgment, ICTY, IT-95-17/1-T, 10 Deceni$98, par. 177.

544 Gallant, supra note 533, p. 352-355; Cherifs®ami, Human Rights in the Context of Criminal tizes Identifying
International Procedural Protections and Equival®nbtection in National Constitutions, 3 Duke Jalrrof
Comparative and International Law (1993), p. 29Q:;2%ee also Birgit Schlutter, Developments in Cuonstoy
International Law: Theory and the Practice of thieidnational Court of Justice and the Internatiok@lhocCriminal
Tribunals for Rwanda and Yugoslavia (Martinus NffBublishers, 2010), p. 297: “In its narrowesteimretation, the
nullum crimen sine lege principle is comprised lod prohibition of criminal prosecution without anderlying legal
basis (prohibition of retroactivity).”

545 See Aly Mokhtar, ‘Nullum Crimen, Nulla Poena&lege: Aspects and Prospects’, 26 Statute LavieRedl (2005).

546 See section: “A Strict Application of the Rijple of Legality”.

547 Dana, supra note 535, p. 868; Article 11 (2HBDreads as follows: No one shall be held guiltyany penal offence
on account of any act or omission which did notstibute a penal offence, under national or inteama law, at the
time when it was committed. Nor shall a heavierghignbe imposed than the one that was applicabteeatime the
penal offence was committed.
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Nullum crimenand Nulla poena sine legare contained in Article 11(2) of the Universal
Declaration of Human Rights (UDHRJ® Article 15 of the International Covenant on Cighd
Political Rights (ICCPRJ’® Article 7 of the European Convention on Human RigtECHR)>*°
Article 9 of the Inter American Convention on HumRights (ACHR)>** Article 6 and 7(2) of the
African Charter on Human and People’s Rights (ACKHPRand Article 15 of the revised Arab Charter
on Human Rights (ACHRY>? Article 4 ICCPR, Article 15 (2) ECHR and Articl&’ 2ACHR stipulate
that even in a state of emergency the principléegélity cannot be derogated from. Furthermore,
Article 99(1) of the Geneva Convention 1ff Article 67 of Geneva Convention I%?° Article 75(4)(c)
of Additional Protocol P°° and Article 6(2)c) of Additional Protocol 3" also provide for the
application ofnullum crimen/nulla poena sine legetimes of armed conflict — both internationablan
non-international. Accordingly, it appears that thernational community agreed thaullum
crimen/nulla poena sine legrust be respected even at times when the rulnofd at utmost risR>®

On the basis of the universal ratification of ghéwaties it is generally considered thatium
crimen/ nulla poena sine legare customary international norf$.The best expression ofullum
crimen/nulla poena sine lege provided in Article 11(2) UDHR, which reads afidws:

548 Universal Declaration of Human Rights, GA R&sZA (l11), UN Doc A/810 at 71 (December 10, 1948).

549 International Covenant on Civil and PoliticalgiRs, opened to signature December 16, 1966, 990TS. 171
(entered into force March 23, 1976).

550 Convention for the Protection of Human Rightd &undamental Freedoms, opened to signature Nared)hl950.
213 U.N.T.S. 221 (entered into force September53)19

551 American Convention on Human Rights, openesidoature November 21, 1969, 1144 U.N.T.S. 123tefed into
force July 18, 1978).

552 African Charter on Human and Peoples' Righiened to signature June 27, 1981, 1520 UNTS 2%@réxhinto force
October 21, 1986).

553 Arab Charter on Human Rights, opened to sigadilay 22, 2004, reprinted in 12 International HanfRights Report
893 (2005), (entered into force March 15, 2008)

554 Geneva Convention Il Relative to the TreatmehtPrisoners of War, opened to signature August 1949, 75
U.N.T.S. (entered into force October 21, 1950).

555 Geneva Convention IV Relative to the Protectibivilian Persons in Time of War, opened to sigme August 12,
1949, 75 U.N.T.S. (entered into force October ZRA).

556 Protocol Additional to the Geneva Conventiofsl® August 1949, and Relating to the ProtectionVaftims of
International Armed Conflicts (Protocol 1), opentd signature June 8, 1977, 1125 U.N.T.S. 3, (edtém® force
December 7, 1978).

557 Protocol Additional to the Geneva Conventiohd2 August 1949, and Relating to the Protectioitims of Non-
International Armed Conflicts (Protocol Il), opentxsignature June 8, 1977, 1125 U.N.T.S. 609e(edtinto force
December 7, 1978).

558 Gallant, supra note 533, p. 208.

559 Gallant, supra note 533, p. 3; Lamb, supra 50%e p. 734 — 742. For nulla poena sine lege sda@, supra note 533,
p. 379.
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“No one shall be held guilty of any penal offenceaxcount of any act or omission which

did not constitute a penal offence, under natimvainternational law, at the time when it

was committed. Nor shall a heavier penalty be iredatan the one that was applicable at

the time the penal offence was committat.”
This provision recognizes that international lawnasch as national law is a relevant source of law f
the criminalization and punishment of a conductné¢g if an act was lawful according to national law
but criminal under international law the perpetratan be prosecuted and punished without violating
the principle of non-retroactivity’* This formulation ofnullum crimen/nulla poena sine lege praevia
must be understood in accordance with Nurembengcipie No. 2 which states that “[t]he fact that
internal law does not impose a penalty for an dgtlwconstitutes a crime under international lawslo
not relieve the person who committed the act fresponsibility under international law®?

The ICCPR and the ECHR contain a provision thasimsilar to the UDHR'’s provision on
nullum crimen/nulla poena sine led& However, in contrast with the UDHR, the ICCPR hdsrther
paragraph which specifies that the rules containdtle previous paragraph do not “prejudice thal tri
and punishment of any person for any act or omisgibich, at the time when it was committed, was
criminal according to the general principles of leszognized by the community of nation§*The
ECHR has in essence a similar second paragrabhhis second paragraph is also known as the

560 Universal Declaration of Human Rights, GA R&sZA (l11), UN Doc A/810 at 71 (December 10, 1948).

561 Valentina Spiga, Non Retroactivity in Interoatil Criminal Law: A New Chapter in the Hisséne Hal$aga, 9
Journal of International Criminal Justice 13 (2011)

562 Nuremberg Principles No. 2 in International L&wmmission, Principles of International Law Redagd in the
Charter of the Nurnberg Tribunal and in the Judgnoéithe Tribunal, 2 Yearbook of the Internatiohalw Commission
(1950).

563 In fact, a similar provision was dropped at tinee of drafting the UDHR: See Machteld Boot, Geide, Crimes
against Humanity, War Crimes: Nullum Crimen Singgéeand the Subject Matter Jurisdiction of the Imagional
Criminal Court (Intersentia, 2002), p.137.

564 ICCPR, Article 15 (2); to the knowledge of tlaithor there are 4 countries which have included th
“Nuremberg/Tokyo clause” in their Constitutions:r@da (Article 11 (g) of the Constitution), Cape d(Article 30 of
the Constitution), Poland (Article 42 (1) of the ri@titution) and Sri Lanka (Article 13 (6) of the @&itution). The
IACHR and the ACHPR differ in their formulation afullum crimen sine lege praevia. The IACHR avoille t
polemical issue concerning the sources of inteonatilaw. Instead of referring to “national or imtational law” it
refers to “applicable law". Likewise, the ACHPR iaulates its retroactivity prohibition by referring “legally
punishable offence”. Thus, both rules on non-retiivdy leave the discretion to the court to deterenwhat the
“applicable law” is or what source of law could tag&en into account to define a “legally punishatffence”.

565 Article 7(2) ECHR reads as follows: “This Aféicshall not prejudice the trial and punishmend&iwy person for any act
or omission which, at the time when it was comrditt@as criminal according the general principlesasf recognized
by civilized nations.” There is no difference beénecivilized nations and community of nations exdépt the former
is a colonial formulation which is no more apprapei or admissible in today’s world. In this thekiwill use the
ICCPR formulation of criminal according to the coommity of nations.

107



‘Nuremberg clause’ as it is claimed to have beaited to eliminate any doubt about the validity of
the post-World War Il prosecution®

These paragraphs referring to “criminal accordimdhte general principles of law recognized
by the community of nations” are in fact repeatingource — international law - contained in thst fir
paragraphs of the non-retroactivity provisions. &ah principles of law are a recognized source of
international law, indeed they are explicitly ldte Article 38 (1) (c) of the Statute of the Imtational
Court of Justic&®’ As Machteld Boot claims, thdNuremberg clause’ was inserted in order to secure
and confirm the findings of the Nuremberg Tribubat it does not add anything to the sources for the
criminalization of conduct$®® The ECrtHR held in its most recent jurisprudenbat tthe two
paragraphs of Article 7 are interlinked and areb&interpreted in a concordant manrf&rThus,
Article 7(2) ECHR and 15(2) ICCP do not provide epiions tonullum crimen/nulla poena sine lege
but simply reiterate that general principles of lkavalthough an unwritten source of law — can akso b

used as a source of law in the assessment of fhieagle law at the time of the offent@.

566 See Gallant, supra note 533, p. 182; Boot,asupte 563, p. 137-140; 158-161, 628; in fact, sheleved that the
prohibition of nullum crimen sine lege as containedthe UDHR seemed too absolute and could appeaa a
condemnation of the various legislations enactéer &orld War Il to prosecute Nazi crimes; see eguis-Edmond
Petiti, Emmanuel Decaux and Pierre-Henri Imbert,Ganvention Européene des Droits de I'Homme : Contaiee
Article par Article (Economica, 1995), p. 299-30he travaux préparatoires to the ECHR indicate tiatpurpose of
Article 7(2) was to make clear that Article 7 didtraffect laws which, in the wholly exceptionalaimstances at the
end of the Second World War, were passed in ompunish, inter alia war crimes, and it is not aina¢ either moral or
legal disapproval of such laws. See X. v. Belgi@oemmission, Decision, European Commission of Humaghts,
Application No. 268/57, 20 July 1957, p. 241.

567 ICJ Statute, Article 38 reads as follows: 1e Tdourt, whose function is to decide in accordamite international law
such disputes as are submitted to it, shall agplinternational conventions, whether general otiqdar, establishing
rules expressly recognized by the contesting sthtdaternational custom, as evidence of a gerpreaitice accepted as
law; c. the general principles of law recognizgdclyvilized nations; d. subject to the provisiorfsAaticle 59, judicial
decisions and the teachings of the most highlyifigelpublicists of the various nations, as sulmigimeans for the
determination of rules of law. 2. This provisidm#i not prejudice the power of the Court to dec@dease ex aequo et
bono, if the parties agree thereto.

568 See Boot, supra note 563, p.140; see also BthrMiowak, U.N. Convention on Civil and PoliticalgRts: CCPR
Commentary (Engel, 1993), p. 281

569 Kononov v. Latvia, Grand Chamber, Judgment Ry Application No. 36376/04, 17 May 2010, par61&laktouf
and Damjanovic v. Bosnia and Herzegovina, Grandnteas, Judgment, ECrtHR, Application No. 2312/08,Ji#y
2013, par. 72.

570 However, this last interpretation is exposedh® criticism of making Article 7(2) and Article5@?) redundant,
something which is contrary to a basic principletrefaty interpretation. According to Article 38 thfe Statute of the
International Court of Justice, international comi@ns, customary international law and generahgiples of law
recognized by the international community are alirses of international law. In other words, “geerinciples of
law recognized by the community of nations” ardrasties and customary international law a soufdaternational
law. Thus, since the first paragraphs of ArticlECHR and 15 ICCPR state that an individual candid liable under
international law, which in theory includes gengrahciples of law, their second paragraphs mayeappedundant and
meaningless.
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3.3.The specificity of international criminal law

The strict application of the notions of writtenwla(lex scritpg, specificity (ex certg, strict
construction lex strictd and non-retroactivity I€x praevig to international criminal law is often
challenged on the ground that the peculiarity eénmational law needs to be taken into account. For
instance, the ICTR said that “given the specifiatynternational criminal law, the principle ofgality
does not apply to international criminal law to #eme extent as it applies in certain nationalllega
systems.*"*Certainly, the criminalization process in interoa@l law is not the same as in national
law.>"?While the method of criminalization of conductrnational law is through legislative acts, in
international law there is no international legista. On amad hocbasis States may agree to draft a
treaty which will regulate inter-State affairs. Blgrdo those treaties directly criminalize the cactdof
individuals.

Nevertheless, there have been various instancesewtwmurts were given jurisdiction to
prosecute individuals for having violated treati@scording to Article 227 of the 1919 Versailles
Peace Treaty, the Allied and Associated Powerssactthe former German Emperor William Il of “a
supreme offence against international morality semctity of treaties”>"® Article 5 of the Nuremberg
Charter and Article 6 of the Tokyo Charter alsovied, among the crimes against peace, waging war
“in violation of international treaties, agreemgntind assurances”. The Nuremberg Tribunal
established that although there were no provismmgunishment in the Kellogg-Briand Pact this did
not mean that individual criminal responsibilityut not ensue from its violatio* The ICTY relied

on this case law to find that violations of commaérticle 3 of the Geneva Conventions and of

571 Prosecutor v. Karemera et al, ICTR, Trial Chanil, Decision on the Preliminary Motions by tBefence of Joseph
Nzirorera, Edouard Karemera, Andre Rwamakuba anthigla Ngirumpatse Challenging Jurisdiction in Rielatto
Joint Criminal Enterprise, ICTR-98-44-T, 11 May 20@ar. 43.

572 Cherif Bassiouni, Crimes Against Humanity imernational Criminal Law (Martinus Nijhoff Publists, 1992), p.
110-112; The Trial Chamber in Celebici stated witgard to the principle nullum crimen sine lege:H#eas the
criminalisation process in a national criminal jostsystem depends upon legislation which dictétestime when
conduct is prohibited and the content of such itibin, the international criminal justice systemtams the same
objective through treaties or conventions, or afteustomary practice of the unilateral enforcenadra prohibition by
States. It could be postulated, therefore, thatptticiples of legality in international crimingaw are different from
their related national legal systems with respedheir application and standards. They appeaetdistinctive, in the
obvious objective of maintaining balance betwees pheservation of justice and fairness towardsateused and
taking into account the preservation of world ordBrosecutor v. Zejnil Delalic et al., ICTY, Tri@lhamber, Judgment,
IT-96-21-T, 16 November 1998, par. 405.

573 Treaty of Versailles of 28 June 1919, art. 227.

574 See for instance, Vladimir-Djuro Degan, On theurces of International Criminal Law, 4 Chinesairdal of
International Law 64 (2005); it must be noted tinet ICTY never applied this judge made provision.
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Additional Protocol Il entailed individual criminalesponsibility, although this was not explicitly

provided>"

Furthermore, the ICTY found that it had jurigtho over “violations of agreements
binding upon the parties to the conflict, considequa treaty law, i.e. agreements which have not
turned into customary international law/®

Nonetheless, some scholars have rejected the Nergnibsibunal’s holding that violations of
the Kellog-Briand Pact and other treaties entaitetlvidual criminal responsibility for those who
planned and waged war in contravention of thesatig®’’ The same criticism has been expressed as
to the ICTY’s holding that there is individual ciimal responsibility for violations of agreements
binding upon the parties to a conflié It is indeed a truism to state that an illegaliactot necessarily
a crime>’® Furthermore, the question of individual criminasponsibility is in principle distinct from
the question of State responsibifiy.Unlawful acts of states may possibly result in ifternational
responsibility of the State, but this unlawful a€the State will not necessarily entail that tgerats of
the State are criminally responsible. Most intéomal law does not directly bind individuals:
Moreover, the fact that a certain internationaésuteem to define the crime does not eigad facto
that individual criminal responsibility aris¥The ILC in its commentary to its Draft Code of Ceisn
against the Peace and Security of Mankind (19%¢dtthe following:

the mere existence of a treaty definition of a erimay be insufficient to make the treaty
applicable to the conduct of individuals. No dosbth cases (which are also likely to be rare,
and may be hypothetical) might raise issues offéiilare of a State to comply with its treaty

obligations, but that is not a matter which shquiejudice the rights of an individual accuséd.

575 Tadic Interlocutory Appeal Decision, par. 1285; Celebici Appeals Chamber Judgment, Prosecutdtordic &
Cerkez, ICTY, Trial Chamber, Judgment, 1T—95-14/226 February 2001; Prosecutor v Kunarac et &TV,
Appeals Chamber, Judgment, 1T-96-23, 12 June 2003.

576 Tadic Interlocutory Appeal Decision, par.89.

577 See, e.g., F.B. Schick, Crimes against Pe&éaodrnal of Criminal Law and Criminology 770 (1948), Tomuschat,
supra note 522, p. 832-833.

578 See for instance, Degan, supra note 574, p. 64.

579 Bassiouni, supra note 572, p. 113.

580 Draft Articles on Responsibility of States foternationally Wrongful Acts, with commentaries®0 Yearbook of the
International Law Commission, 2001, vol. Il, Pand, p. 143.

581 Tomuschat, supra note 522, p. 833.

582 See Kress, International Criminal Law, in Mdarfek Encyclopedia of International Law, par. 12.

583 ILC, Report of the International Law Commissamthe Work of its 46th Session, UN Doc. A/49/1994); See also
Prosecutor v. Vasiljevic, ICTY, Trial Chamber, Judent, IT-98-32-T, 29 November 2002, par. 199, whbeICTY
stated: “For criminal liability to attach, it isohsufficient, however, merely to establish that #tt in question was
illegal under international law, in the sense oingdiable to engage the responsibility of a statéch breaches that
prohibition”.
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Indeed, for individual criminal responsibility toise the treaty needs to be properly applicablénéo
conduct of the accused in question according ttertss or because the treaty was part of the daenest
law. The same contention exists as to customagynational law, the violation of a customary norm
may entail the responsibility of the State but thation in itself does not necessarily entadttithe
criminal liability of the individual who committetthe act is engaged.

In principle, the requirement of a specific lawtaels that theactus reusthemens reaand the
modes of responsibility must be specified in ¢thepuscriminalizing the conduct* Nevertheless, it is
recognized that customary international law may dle used as source of international law under
which individual criminal responsibility arises. @i adic Interlocutory Appeal Decisioshows that
individual criminal responsibility can attach to kaeach of a customary prohibition of certain
conduct®® Moreover, the report of the Secretary General an ehktablishment of the ICTY had
determined that “the application of the principlellum crimen sine legeequires that the tribunal
should apply rules of international humanitariaw Mhich are beyond any doubt part of customary
international law.?®® Thus, the ICTY exercised its jurisdiction accoglio the following rules:

[T]he Tribunal only has jurisdiction over a listagtime [in the Statute] if that crime was
recognised as such under customary internatiomeatahe time it was allegedly committed. The
scope of the Tribunal’s jurisdictiaatione materiaemay therefore be said to be determined both
by the Statute, insofar as it sets out the jurtszhal framework of the International Tribunal, and
by customary international law, insofar as the Umié’'s power to convict an accused of any
crime listed in the Statute depends on its exiggnacustom at the time this crime was
allegedly committed®’

584 See Christopher L. Blakesley, Atrocity and Pi®secution: TheAd hoc Tribunals for the Former Yugoslavia and
Rwanda, in Timothy L.H. McCormack and Gerry J. Séap, The Law of War Crimes: National and Internadio
Approaches (Martinus Nijhoff Publishers, 1997)206.

585 Tadic Interlocutory Appeal Decision, par. 134.

586 Report of the Secretary-General pursuant tagsaph 2 of Security Council resolution 808 (1998} Doc. S/25704,
3 May 1993, par. 34.

587 Prosecutor v. Milutinovic et al., ICTY, Appeathamber, Decision on Dragoljub Ojdanic’'s Motionallénging
Jurisdiction — Joint Criminal Enterprise, IT-99-3R72, 21 May 2003, par. 9; as for crimes undertyréav, see the
Appeals Chamber in Tadic held that “the Internalomribunal is authorised to apply, in addition ¢astomary
international law, any treaty which: (i) was undgimsably binding on the parties at the time of #fleged offence; and
(i) was not in conflict with or derogating from manptory norms of international law, as are mostawnary rules of
international humanitarian law”; Tadic Interlocutofppeal Decision, par 143; It added that: ‘We dade that, in
general, such agreements fall within our jurisdictiunder Article 3 of the Statute”, Tadic Interltmy Appeal
Decision, par 144. See also, e.g., Prosecutorhoriir Blaskic, ICTY, Trial Chamber, Judgment, IT-828-T, 3 March
2000, par 169; see Prosecutor v. Laurent Sema@Za&,l Trial Chamber, Judgment and Sentence, ICTR®T; 15
May 2003, par. 353 and references quoted therein.
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The second condition was designed to ensure igatGTY complies with the obligation to
apply the principle ohullum crimen sine lege praevi{aon-retroactivity)>*® The same requirements
were held for the modes of liabilitié®’

Nonetheless, Verhoeven asks:

how could a private person be satisfactorily infedrof the existence or exact content of a
customary international rule or of a general ppieiof law, which the states themselves very
often remain largely ignorant of and which are ffam constituting for the individuals ‘clear’
and ‘accessible’ norms satisfying the nullum crimeulla poena requirement§?
Customary international law by its very nature ¢@neven more imprecise than treaty fAwThe
refusal by a Trial Chamber of the ICTY Rrosecutor v. Vasiljevito convict an accused for the war
crime of violence to life and person as it was degmot to be sufficiently defined in customary
international law shows the challenges customasyirational law poses to the principle of legaliy.
Through its various decisions arter alia war crimes>crimes against humanity? command

responsibility>®® and joint criminal enterpri$&the ad hoctribunals have been accused of legislating

588 Prosecutor v. Milutinovic et al., ICTY, Triah@mber, Decision on Ojdanic’s Motion Challengingistliction: Indirect
Co-Perpetration, IT-05-87-PT, 22 March 2006, péar. 1

589 Prosecutor v. Milutinovic et al., ICTY, Triah@mber, Decision on Ojdanic’s Motion Challengingistliction: Indirect
Co-Perpetration, IT-05-87-PT, 22 March 2006, pab: Ithe determination of whether the jurisdictiorf the
International Tribunal extends to a purported fairesponsibility is twofold : (1) the form of rempsibility “must be
provided for in the Statute, explicitly or impliit; and (2) the form of responsibility “must hawxisted under
customary international law at the relevant time”.

590 Joe Verhoeven, Article 21 of the Rome Statntbthe Ambiguities of Applicable Law, 33 Netherland

Yearbook of International Law 22 (2002).

591 Lamb, supra note 504, p. 743; see Kai Ambdsyrational Criminal Law at the Crossroads: FranhocImposition
to a Treaty-Based Universal System, in Carstehrbéand Larissa van den Herik, Future Perspectinelmiernational
Criminal Justice (TMC Asser Press, 2010), p. 163.

592 In Prosecutor v. Vasiljevic, the ICTY, in orse instance where it found that a crime — war ergfviolence to life —
not to be sufficiently defined in customary inteional law, stated the following: “it would be whounacceptable for
a Trial Chamber to convict an accused person omdises of a prohibition which, taking into accotime specificity of
customary international law and allowing for thedmal clarification of the rules of criminal lavg, @ither insufficiently
precise to determine conduct and distinguish timical from the permissible, or was not sufficigndccessible at the
relevant time. A criminal conviction should indeeelver be based upon a norm which an accused cotilg@sonably
have been aware of at the time of the acts, arsdnithim must make it sufficiently clear what actoonission could
engage his criminal responsibility.”; Prosecutor Wasiljevic, ICTY, Trial Chamber, Judgment, IT-98-3, 29
November 2002, par. 193.

593 Tadic Interlocutory Appeal Decision; Shane Darthe Reinvention of War Crimes by the Internatio@riminal
Tribunals, in Shane Darcy and Joseph Powderly,cihldéreativity at the International Criminal Tribals (Oxford
University Press, 2011), p. 127.

594 Tadic Interlocutory Appeal Decision, par .18ke also Tadic Trial Judgment, par. 627, holdireg the inclusion of
this requirement deviated from the developmentefdoctrine after the Nuremberg Charter; ProsecutBupreskic et
al., ICTY, Trial Chamber, Judgment, 1T-95-16-T, dJdnuary 2000, par. 577, 581, stating that the lhietveen crimes
against humanity and any other crimes has disapgeander customary international law; Prosecutodean-Paul
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new law under the excuse of discovering customasrmational law®’ The finding of the ICTY that
customary international law imposes criminal lidghilfor serious violations committed in internal
armed conflict was qualified by Judge Li, in hisginting opinion, as “an unwarranted assumption of
legislative power which has never been given ts thiibunal by any authority>®® While Judge
Shahabuddeen sat on the bench which found thatgaminal enterprise is established in customary
international law (which was repeatedly used ineotbases to dismiss the claim that this doctrine
violatednullum crimen sine leg&) he admitted in a recent publication that “[o]n eefion, the writer
would respectfully doubt the Tadiinding (to which he was a party) that joint crimal enterprise [l11]

is customary international law®® The ad hoctribunals’ elimination of the nexus with an armed
conflict requirement from the chapeau of crimesirggjehumanity also raised concerns. Schabas notes
that the opposition of some States at the RomeeZence to the removal of the nexus with an armed

conflict requirement might imply that tte&l hoc tribunals were wrong in their identification of

Akayesu, ICTR, Trial Chamber, Judgment, ICTR-96:4a&r. 464—-469, 595; Larissa van den Herik, Usingt@m to
Reconceptualize Crimes Against Humanity, in supte 593, p. 80-105; Schabas, supra note 139, p1109

595 See e.g. Prosecutor v. Delalic et al., ICTYialT€hamber, Judgment, 1T-96-21-T, 16 November 198&. 399:
asserting that a causal relationship between therdaof the superior to fulfil his duties and tleimes of his
subordinates is not required under international laccording to Mettraux “[t]his position appears fall short of the
requirements of customary international law.” Gu#nklettraux, The Law of Command Responsibility (@nf
University Press, 2009), p. 83.

596 Prosecutor v. Tadic, ICTY, Appeals Chambedgduent, 1T-94-1-A, 15 July 1999, par. 226; See, é&tlison Marston
Danner and Jenny Martinez, Joint Criminal EnteggrisCommand Responsibility and the Development of
International Criminal Law, 93 California Law Rewiel46 (2005); Catherine H. Gibson, Testing the tiegicy of
the Joint Criminal Enterprise Doctrine in the ICTY Comparison of Individual Liability for Group Cdnct in
International and Domestic Law, 18 Duke JournaCofmparative and International Law 522 (2008).

597 See e.g. Alexander Zahar and Goran Sluitegrrational Criminal Law: a critical introduction x@rd University
Press, 2008), p. 93- 105.

598 See Tadic Interlocutory Appeal Decision, Sefgaf@pinion of Judge Li, par. 13; see also Degapyasunote 574;
Although the ICTY considered that: “[t]he scopetioé Tribunal's jurisdiction ratione materiae magrtfore be said to
be determined both by the Statute, insofar agstaat the jurisdictional framework of the Intelioagl Tribunal, and by
customary international law, insofar as the Triblisnpower to convict an accused of any crime listedhe Statute
depends on its existence qua custom at the tinsectime was allegedly committed.” Prosecutor viuktiovic et al.,
ICTY, Appeals Chamber, Decision on Dragoljub OjdaniMotion Challenging Jurisdiction — Joint Crimina
Enterprise, IT-99-37-AR72, 21 May 2003, par. 9; Wiheless, in Tadic Interlocutory Appeal Decisior ICTY
expanded the tribunal jurisdiction over war crimes committed in an international armed conflieithough not listed
in the Statute the ICTY.

599 Prosecutor v. Milutinovic et al., ICTY, Appeathamber, Decision on Dragoljub Ojdanic’'s Motionaflénging
Jurisdiction — Joint Criminal Enterprise, IT-99-2R72, 21 May 2003, par. 21; Prosecutor v. Milomialc, ICTY,
Appeals Chamber, Judgment, IT-97-24-A, 22 March62@ar. 101; but see Prosecutor v. IENG Sary |ENith
KHIEU Samphan, Extraordinary Chambers in the Coaft€ambodia, Pre-Trial Chamber, Decision on theegls
against the Co-Investigating Judges Order on Joiithinal Enterprise (JCE), D97/15/9, May 20 2010evéhit is
rejected.

600 Mohamed Shahabuddeen, Judicial Creativity amd Criminal Enterprise, in supra note 593, p..199
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customary international la#"Cryer, referring to the ICTY'’s case law on the matef command
responsibility, claims that “the ICTY has embarkeda course of seismic legislative activity, whish
neither clearly referable to customary law nor with legitimate theory of the judicial functiof®
Darcy opines that “it was the skeletal nature ef 8tatute and the character of customary intenmaitio
law that facilitated such law-making by the judg&8One has to bear in mind, that these cases do not
only raise the issue of judicial law-making, thégocaimply thatnullum crimen sine legeas violated

via extensive judicial creativit}’*

While the progressive findings of thed hoc tribunals on war crimes and crimes against
humanity greatly contributed to the codificatiorogess at the Rome Conferefi€Article 27 Rome
Statute does not include the doctrine of joint ameh enterprise Il as designed by the ad hoc
tribunals®®and Article 28 Rome Statute, unlike the ad hocutridds, requires a causal link for
command responsibility to be fourfd’ Undeniably, thead hoc tribunals participated in the
development of international law; however, it wadt in Rome that if a permanent international

criminal court was to be established, States shmalkle the law and not the judges.

3.4.The Rome Statute distances itself from the previous international criminal tribunals

At the 1996 Preparatory Committee on the Establesitrof an International Criminal Court, there was
broad agreement that “the crimes within the juggdn of the Court should be defined with clarity,
precision, and specificity required for criminaian accordance with the principle of legalityu{lum
crimen sine lege’®®® As the President of Italy noted at the Rome Canfee, “[flhead hoctribunals

601 Schabas, supra note 139, p. 109-110; see algbna Shraga and Ralph Zacklin, The InternatiomahiGal Tribunal
for Rwanda, 5 European Journal of International [508-509 (1996); claiming that the nexus with amed conflict
requirement was subject to debate at the creafitmedCTR.

602 Robert Cryer, Thé&d hocTribunals and the Law of Command ResponsibilityQ&iet Earthquake in Darcy and
Powderly, supra note 593, p. 183.

603 Shane Darcy, Judges, Law and War: The Judid@lelopment of International Humanitarian Law (Caichipe
University Press, 2014), p. 290.

604 See Darcy and Powderly, supra note 593; Mettupra note 595, p. 12.

605 For war crimes see Shane Darcy, The Reinvenfi®dar Crimes by the International Criminal Trilalsin supra note
593, p. 118; For crimes against humanity see varH#gik, supra note 593, p. 104-105.

606 Marko Divac Oberg, Fact-Finding without Faatsni the Perspective of the Fact-Finder, 105 AmeriSaciety of
International Law Proceedings 319 (2011).

607 Mettraux, supra note 595, p. 85.

608 Report of the Preparatory Committee on thellistament of an International Criminal Court (VoHroceedings of the
Preparatory Committee), in UN GAOR, 51st SessiappS No. 22A (A/51/22), 1996, par. 52; see also @emts of
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set up for the former Yugoslavia and Rwanda reprtesepositive advances, but [...] [c]riminal law
should always precede crimes; it should be knowahttie crimes were punishable by law and what the
penalties would be®®® The Rome Statute reflected this conviction byiisgtout a ‘new code of
international criminal law’, which defines the cem within the jurisdiction of the Court and the
general principles of liability in unprecedentedail®'®The definitions of the crimes are even further
elaborated in the Elements of Crimes which are doubed by the Court in the interpretation and
application of Articles 6, 7 and 8! Cassese observes that the framers of the RomateSttempted
“to set out in detail all the classes of crimedirigl under the jurisdiction of the Court, so ashtove a
lex scripta laying down the substantive crimindéstto be applied by the ICE™

Article 21 of the Rome Statute sets out that thagry sources upon which the ICC can base a
finding that certain conduct is punishable is ttet8e itself, the Elements of Crimes (which havée
consistent with the Statuféjand the RPE* Customary international law and general principsé
law can only be considered if these sources lealacuna and this lacuna cannot be filled by the
application of the rules of interpretation as cordd in the Vienna Convention on the Law of
Treaties™® Grover observes “that the drafting of Article 2asvmotivated by the principle of legality

Yankov at the ILC that the ICC should only applyneentional law “since it was inconceivable, at tefas a lawyer
trained in the civil law, that customary law coydbvide a reliable legal basis for judgements @ebd in criminal
cases.” Par. 23

609 United Nations Diplomatic Conference of Pletgntiaries on the Establishment of an Internatid®aminal Court,
Rome (June 1998) Official Records, Vol Il, Summaggords of the plenary meetings, 1st Plenary Mgetls June
1998, para 16, p 62.

610 See Robert Cryer et al., An introduction teeinational Criminal Law and Procedure (Cambridgevehsity Press,
2014), p. 150-151. According to these authors, fthgotiators cited reasons of certainty and thecipie of legality,
having in mind also that clear definitions wouldgh® limit unexpected exposure to prosecution”

611 Rome Statute, Articles 9 and 21; The needHerBlement of Crimes was observed in the Prepgr&ommittee by
the United States that argued that the Elementziaife were consistent with “the need to define esnwith the clarity,
precision and specificity many jurisdictions reguiior criminal law” Schabas, supra note 162, p.,4€lfing the
Proposal submitted by the United States of Amelidaments of offences of the International CrimiGalurt, UN Doc.
A/AC.249/1998/DP.11.

612 Antonio Cassese, The Statute of the Internalti@niminal Court: Some Preliminary Reflections, EGropean Journal
of International Law 152 (1999).

613 Rome Statute, art. 9(3).

614 Rome Statute, art. 52(5).

615 Decision to Issue an Arrest Warrant againsBashir, par. 126; Prosecutor v. Germain Katang&,, [Trial Chamber
II, Judgment rendu en application de I'Article 74 8tatut, ICC-01/04-01/07-3436, 8 March 2014, 38r42; See also
e.g., Prosecutor v. Ruto et al., Pre-Trial Chambegision on the Confirmation of Charges Pursuarrticle 61(7)(a)
and (b) of the Rome Statute, ICC-01/09-01/11-383)&nuary 2012, par. 289; Schlutter, supra note [54322: “within
the realm of the Statute and of Article 22 in padar, it may be invoked only indirectly, providingterpretative
assistance for the application of the norms ofStaute.”
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and the desire to limit judicial discretion in timerpretation and application of the Rome Statfie.
The degree of discretion afforded to judges byhieearchy established in Article 21 is further lied
by Article 22 - the first provisions omullum crimen sine legeéver inserted in the Statute of an
international criminal jurisdictiof*’ The nullum crimensine legeprinciple as adopted under the Rome
Statute is intended to exclude any possibility that Court tries customary law offen¢é$Moreover,
Article 22 (2) further limits the possibility fouglicial law-making by providing that “[t|he defiioh of
a crime shall be strictly construed and shall netelatended by analogy. In case of ambiguity, the
definition shall be interpreted in favour of thegmn being investigated, prosecuted or convictéd.”
While Cassese stated that the Rome Statute ‘seeewnce a certain mistrust in the Judgé¥’,
Judge Hunt adds that “[i]t would be more accuratedy that the Statute evinces a deep suspicion of
the Court’s judges®* Schabas comments:

616 Grover, supra note 324, p. 116; see also de@uzArticle 21, in supra note 198.

617 Although the ICTY, ICTR and the SCSL said theirsdictions were to be exercised in accordanite mullum crimen
sine lege, none of the Statute included a provisigrosing it.

618 William A. Schabas, General Principles of CrialiLaw in the International Criminal Court (Pdi},b European
Journal of Crime, Criminal Law and Criminal Justi#08-498 (1998).

619 Although the provision of Article 22 (2) is alethis has not stopped some judges from extertimgrovisions of
Article 25 (3) (a) to include the form of criminadsponsibility of “control of the crime theory” atishdirect co-
perpetration” in the Prosecutor v. Thomas LubangéoDICC, Trial Chamber I, Judgment pursuant tdide 74 of the
Statute, ICC-01/04-01/06-2842, 14 March 2012; ¢&@ Separate Opinion of Judge Adrian Fulford; Pcasar v.
German Katanga and Mathieu Ngudjolo Chui, Pre-TClahmber, Decision on the Confirmation of char¢€&,-01/04-
01/07, 30 September 2008; see Concurring Opiniatudfe Christine Van den Wyngaert to the Judgmerstuant to
Article 74 of the Statute in the case of Prosecutdathieu Ngudjolo Chui. Moreover, the Rome Stattontains
residual clauses that pose a significant risk ¢orthe of specificity, indeed. It can be mentiorfed,instance, that
“imprisonment or other severe deprivation of phgkliberty in violation of fundamental rules orémhational law”,
“other inhumane acts of a similar character intardlly causing great suffering or serious injurytaly or to mental or
physical health” as crimes against humanity am@esi definition that do not entirely meet nullummeen sine lege
certa. Nevertheless, the Statute imposes on tlgefuth respect nullum crimen sine lege strictaPrvsecutor v.
Francis Kirimi Muthaura and Uhuru Muigai Kenyatt@C, Pre-Trial Chamber Il, stated that in regardth wther
inhumane acts under Article 7(I)(k) of the Statutkat the language of the relevant statutory siowvi and the
Elements of Crimes, as well as the fundamentaktjpies of criminal law, make it plain that this ichgal category of
crimes against humanity must be interpreted coasigrly and must not be used to expand uncritidiléyscope of
crimes against humanity.” Prosecutor v. Franéigi{ Muthaura and Uhuru Muigai Kenyatta, Decisiom the
Confirmation of Charges Pursuant to Article 61(YHad (b) of the Rome Statute, ICC-01/09-02/11)&3uary 2012,
par.269; also Prosecutor v. Germain Katanga andhiaiNgudjolo Chui, Decision on the ConfirmationGiiarges,
ICC-01/04-01/07-717 (Pre-Trial Chamber I), 30 Seqter 2008, par. 448-453; Prosecutor v. GermainngaaTrial
Chamber II, Jugement rendu en application de ItAetiv4 du Statut , 8 march 2014, par. 50-57. Talilspugh the
Rome Statute contains residual clauses, the jualgelsound by the Statute to strictly construe thosieles and to
refrain from using gaps to create new crimes byogya See Broomhall, supra note 504, p. 458; Graugpra note 324
p. 214; Lamb, supra note 487, p. 753.

620 Cassese, supra note 612, p. 163.

621 David Hunt, The International Criminal CourigH Hopes, "creative ambiguity" and an Unforturnidistrust in
International Judges, 2 Journal of Internationam@ral Justice 61 (2004).
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we may well ask if the elaborate subject mattesgliction provisions in the Rome Statute, not
to mention the obsessive exercise in legal positiiknown as the Element of Crimes, as well as
the entranchement of the ‘strict construction’ piphe in Article 22 (1), were reactions to the
innovations of Judge Cassese and his colleaguéseininterpretation of thead hocTribunal
Statute$?
It is true that the Rome Statute significantly dép&rom the previous international criminal tritalst
Statutes, as it attempts to strictly comply witk tiotions of written lawléx scritpg, specificity (ex
certa), strict constructionléx strictg and non-retroactivityléx praevig. After all, the Rome Statute is
establishing an international criminal court enddweth a jurisdiction that can be used to try the
drafters’ own state agents “This awareness”, as Broomhall puts it, “put ampitem on the clear
delimitation of the Court's jurisdictior?®*

However, the drafters might have thrown out theybaith the bathwater in their commitment
to circumscribe the Court’s limitation¥>Paradoxically, as we will see in the next sectitie, very
provisions drafted to ensure compliance with thiegyple of legality might lead the ICC - in situaris
triggered under a retroactive Article 13 (b) redéror on the basis of a retroactive Article 12 (3)
declaration of acceptance - to convict individualsconduct that was criminal only according to the

Rome Statute but not under the law applicable ecattcused.

3.5. A Statute applicable since its entry into force

Although the Rome Statute states that the ICC cdy exercise jurisdiction over a crime committed
after the entry into force of the Rome Statut@)sb provides permission for retroactive refertalghe

ICC if a situation is triggered under Article 13) (ir a State has issued a retroactive Article 12 (3
declaration of acceptance. In any type of situatima ICC can exercise jurisdiction over genocide,

crimes against humanity and war crimes. The lawndihg the jurisdiction of the Court is very clear

622 William Schabas, Interpreting the Statuteseflhternational of thAd hocTribunals, in Cassese and Vohrah, supra
note 499, p. 887; See also Prosecutor v. Germaianiga, Trial Chamber Il, Jugement rendu en apjdicate I'Article
74 du Statut, Minority Opinion of Judge Christinarvden Wyngaert, ICC-01/04-01/07, 8 March 2014, par“By
including this principle in Part Ill [Article 22]fadhe Statute, the drafters wanted to make suttethieaCourt could not
engage in the kind of ‘judicial creativity' of whiother jurisdictions may at times have been suspéc

623 Leena Grover, A Call to Arms: Fundamental Ditesis Confronting the Interpretation of Crimes in Reme Statute of
the International Criminal Court, 21 European Jauinternational Law 552 (2010); Cryer, supra nété, p. 236, 287;
Broomhall, supra note 504, p. 714.

624 Broomhall, supra note 504, p. 714,

625 Some commentators argued that the excessiltozmark out the Court’s jurisdiction has signéidly limited the
chance for the Court to fulfill its mandate of ftigtg against impunity; Alain Pellet, Applicable LawCassese et al.,
supra note 6, p. 1051-1084, see also Hunt, supieaG®i.
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These crimes are defined ‘for the purpose of thesu$e’ in Article 6, 7 and 8. The Elements of Cesn
drafted by Assembly of States Parties shall askestCourt in the interpretation and application of
Articles 6, 7 and 8. The modes of liabilities unddrich the Court can find an accused responsibke of
crime defined in Articles 6, 7 and 8 are thoseetisin Article 25 (3). In addition to the modesédstin
Article 25 (3), Article 28 defines how military ceonmanders and other superiors may be found
criminally responsible for crimes within the juristion of the Court. Article 21 (1) (a) of the Rome
Statute sets that the primary sources for the I€€ntd a conduct punishable is the Statute it3bH,
Elements of Crimé&%° and the RPE?’ Other sources of law — Article 21 (1) (b) and {cin only be
resorted to when two conditions are met: (i) ther@ lacuna in the written law contained in thet @&
the Elements and the RPE; and (ii) the lacuna dabedilled by the application of the interpretive
methods set out in the Vienna Convenfitin other words, if a crime or a mode of liabilisydefined

in the Statute the Court has no reason to resathier sources of international I&#.

One may think that the article omllum crimen sine legentitles the Court to verify whether its
jurisdiction over a crime or mode of liability istablished under a customary international norm or
another norm applicable to the conduct in quesdibtine time it occurred. However, Article 22 (1) of
the Rome Statute entitledullum crimen sine legednly states that “[a] person shall not be criminal
responsible under this Statute unless the conduquéstion constitutes, at the time it takes place,
crime within the jurisdiction of the Court.” To lthin the jurisdiction of the Court, the crime has
be within the jurisdictiorratione materiaeof the Court, as spelled out in Article 5, 6, Tda8°*°
Further, if the individual can be held responsifde this crime according to one of the modes of
liability listed in Article 25 or is responsible der Article 28 the conduct falls within the juristdon of
the Court?® In other words, if the crime is defined in Artisl€, 7 or 8 and the mode of liability is

listed in the Statute, Article 22 is of no resaven if the conduct occurred before an Article 3P (

626 Rome Statute, art. 9(3).

627 Rome Statute, art. 52(5).

628 Decision to Issue an Arrest Warrant againdBashir, par. 44. See also e.g Prosecutor v. Rub,e&®re-Trial
Chamber, Decision on the Confirmation of Charges®ant to Article 61(7)(a) and (b) of the Rome &&tICC-
01/09-01/11-373, 23 January 2012, par. 289.

629 As Trial Chamber Il said, [ijn other wordset@hamber should not resort to applying Articlg(2]l unless it has
found no answer in paragraph (a).” Prosecutor voRual., ICC, Pre-Trial Chamber, Decision on@unfirmation of
Charges Pursuant to Article 61(7)(a) and (b) ofRleene Statute, ICC-01/09-01/11-373, 23 January 2042 289.

630 It is even unsure whether Article 22 appliemtwles of liabilities, since it refers only to Te’. Broomhall, supra note
504, p. 723-724; However, Schabas says that itseede extended to Articles that relate to thdieation of crimes
such as the modes of liability; Schabas, supra bé2e p. 410.

631 Ibid.
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declaration of acceptance or a referral under ki@ (b) referral. Indeed, Article 22 does notrsde
leave space to argue that although a crime or arnbdability is within the jurisdiction of the Qut,
it did not apply to the accused at the time ofdbeduct in question.

Article 24 (1) Rome Statute governs non-retroastiv@tione personaas follows: “[n]o person
shall be criminally responsible under this Statide conduct prior to the entry into force of the
Statute.” Simply, Article 24 (1) specifies that tBeatute must be in force prior to the relevantdeat
in order for criminally responsibility to be fouty the Courf? The Statute entered into force in July
2002. For any conduct occurring after that dateicker 24 is of no avail. Indeed, it seems that @eti
24 does not prevent the ICC from finding an indigtcriminally responsible for conduct that, at the
time it took place, was criminalized under the Rd®tatute solely, even if the conduct occurred prior
to an act making the Rome Statute applicable int¢hetorial and national Stafé®* As Milanovic
observes:

the irony is that the very provision that is met@angstablish ‘non-retroactivity ratione personae’
appears to allow for precisely such retroactisince an individual could be prosecuted for an
act committed while he was not a national of acSRarty, nor in a State Party’s territSry.
The only unequivocal limit to the jurisdiction dfe Court is the entry into force of the Statpéz se
the £ July 2002°*°> While theratio legisbehind these provisions was to ensure that thet@bides by

the strictest standard of legality, they actuadige no room for a challenge to the ICC'’s jurisdicbn

632 Lamb, supra note 504, p. 751-752; This Artitlay seem redundant if we interpret it as forbiddihg Court to
exercise judicial authority before the entry intwce of the Statute per se, when Article 11(1) lef Rome Statute
(jurisdiction ratione temporis) stipulates alsotttiee Court has jurisdiction only with respect torees committed after
the entry into force of the Statute. Both provisiomere actually parts of the same provisions atbginning of the
negotiations in Rome. They were then separatedderdo put the provision on jurisdiction ratiomeriporis in the part
concerning “jurisdiction, admissibility, and apgllde law” and the provision on non-retroactivityisae personae in
the part relating to the “general principles ofwnal law”. Thus, the provision on jurisdiction i@te temporis regulates
a procedural issue that is the capacity of the Cimube seized with a matter after the entry imtcé of the Statute.
Further, the provision on non-retroactivity ratigmersonae is concerned with the non-retroactivityubstantive rules.
Julien Cazala, Article 11, in Pacreau, supra ndtg p. 567; Article 24 (2) is even more revealinghat sense, as it
proclaims that “[ijn the event of a change in the lapplicable to a given case prior to a final jwégt, the law most
favourable to the person being investigated, pnaselc or convicted shall apply.” Thus, an amendmientthe
substantive rules of the Statute would not be apple to conduct that occurred before that amentnutess that
change is favorable to the accused — retroactinitgitius.

633 Milanovic, supra note 280, p. 49; the purpddhis provision is that the Court cannot find ciriad responsibility
under the Statute for continuous crimes that oeclibefore the entry into force of the Statute saasgknforced
disappearance. Only the crimes committed afteetttey into force of the Statute give rise to indival criminal
responsibility under the Statute; see Hector OtgsdINote on the Evolution of the Principle of Léigain International
Criminal Law, 18 Criminal Law Forum 306 (2007).

634 Milanovic, supra note 280 p. 49.

635 See Milanovic, supra note 280 p. 49; an armbysivhether the SC can set aside this provisiondiyg its Chapter VII
is undertaken in chapter 5 of this thesis.
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the basis that the crimes contained in the Statet® not established under customary international
law at the time they were committed and thus nptiegble to the accused.

We have seen that the very provision drafted twsuenthat the ICC respect the principle of
legality do not allow the Court to answer whethes taw of the Rome Statute was applicable to the
actor at the time of the impugned conduct, eveommitted by a national and in the territory ofaan
party State. In order to respect non-retroactivityg law must have been in existence but must also
have been applicable to the actor and the condutheatime of the offenc€® Hence, a crucial
guestion is whether the Rome Statute became apfdit¢a all actors in the world at the time of its
entry into force. The two ‘conceptions’ adoptedthis thesis of a referral under Article 13 (b) offe
contrasting answers to that question. The ‘unalgrgisdiction conception’ answers the question of
whether the Rome Statute became applicable tatisain the world at the time of its entry intode

in the affirmative.

3.6.‘Universal jurisdiction conception’ - A law applicable to all since its entry into force

The ‘universal jurisdiction conception’ of a refarunder Article 13 (b) conceives the Rome Statiste
a legislative act of the international communitydstablish an organ that directly exercisesjuts
puniendi®®*’ The ‘type’ of jurisdiction referred to here isigdiction to adjudicate. Further, the power to
exercise this ‘type’ of jurisdiction is under thieasis’ of the Court’s subject-matter. The jurisidiot
ratione materiaeof the Court is “limited to the most serious cranef concern to the international
community as a whole®**® Indeed, a fundamental characteristic of jurisdittto adjudicate based on
the universality principle is that it is over a Ited category of crimes that are of universal com¢&®
According to the ‘universal jurisdiction conceptidhe provision contained in Article 12 (2)
limiting the ICC'’s jurisdiction to adjudicate onelbasis of territoriality or nationality, absentederral

by the SC, was not required by international lawWwas a compromise of the States negotiating the

636 Gallant, supra note 533, p. 23-24, 352; Milaniosupra nat 280, p. 27.

637 Kress in supra note 178, p. 248; Olasolo, snpta 201, p. 18-21

638 Rome Statute, art. 5.

639 The universality principle “provides every $tawith jurisdiction over a limited category of dfifees generally
recognized as of universal concern, regardleshi®fsitus of the offence and the nationality of tffiftender and the
offended”; Randall, supra note 83, p. 785.
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Statute®*® Indeed, Hans-Peter Kaul qualified Article 12 @ “a regression from the universal
jurisdiction approach which is generally recognizedcustomary international law?** What Kaul
criticizes is the limitation of the universal judistion to adjudicate of the Court without beiniggyered

by Article 13 (b). Conversely Article 13 (b) is difi@d by Olasolo as the mechanism to trigger the
ICC’s ‘dormant’ universal jurisdiction to adjudiest*

Under the ‘universal jurisdiction conception’ tReme Statute’s substantive criminal law is,
however, neither ‘dormant’ nor constrained by terrality and nationality. As previously observed,
jurisdiction to adjudicate follows jurisdiction frescribe. The use of Article 13 (b) sets in motioa
jurisdiction of the Court to adjudicate a spec#ituation. The Statute, on the other hand, is itiano
since its entry into force, i.e. 1 July 2002. Aatingly, the Rome Statute would be a universally
applicable law since its entry into force; it idedp the Court right to adjudicate universally that
dormant.

The ‘universal jurisdiction conception’ conceiubat jurisdiction to prescribe has been asserted
at the time of the Statute’s entry into force amak jurisdiction to adjudicate is lagging until tti@e it
is activated through Article 13 (b) referral. Th&ablishment of the ICC has prompted some scholars
to affirm that the definition process at Rome wa$g@asi-legislative event that produced a criminal
code for the world®* Indeed, Sadat and Carden argue that the Statésjadiens at the Rome
Conference assumed the role of the internationaneonity’s legislatof** According to this narrative
the Rome Statute asserts prescriptive jurisdictieyond its state parties. This overreach of the law

contained in the Rome Statute is premised on theryhof universal prescriptive jurisdicti6ff. That

640 Sadat and Carden, supra note 74, p. 414; Seé'thk drafters [of the Rome Statute] did not viex consent of the
state of territoriality or nationality as necessayy a matter of international law to confer jurisidin on the court.
Rather, they adopted the consent regime as a tintite exercise of the court's inherent jurisdictas a politically
expedient concession to the sovereignty of statesder to garner broad support for the statutehisiel Scharf, The
ICC's Jurisdiction over the Nationals of Non-Pastates: A Critique of the U.S. Position, 64 Law &whtemporary
Problems 77 (2001).

641 Kaul, supra note 25, p. 607

642 See Olasolo, supra note 201, p. 39.

643 Sadat, supra note 503, p. 923.

644 Sadat, “It is possible, of course, to view gwernment representatives in Rome merely as scrily@ging down
existing customary international law, rather thagislators prescribing new laws for the internaalooommunity.
Indeed, this is partly true, as all revolutionsl@®uipon pre-existing ideas. But it would be disingeus to suggest that
the Rome process was in no way legislative, giveat most of the crimes were very poorly definedcustomary
international law. Moreover, even where there wasegal agreement on the existence of a particulaec drafting the
Statute required clarifying and elucidating thegise content of the offense in a way that often eabthe “law” of the
Statute far beyond existing customary internatideal understandings.” Sadat and Carden, suprafdgtin 35.

645 Sadat and Carden, supra note 66, p. 381, 49644@-413.
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is to say, that the Rome Statute defines crimesnamdies of responsibility that are applicable to any
individual without geographical limits since 1 J@902.

If the legal foundations of this ‘conception’ asecepted*® the Court may declare as in
Nuremberg that the Statute is “is the expressiontefnational law existing at the time of its diea;
and to that extent is itself a contribution to meional law®*’ If the Rome Statute bound all
individuals since its entry into force it is alwagpplied prospectively. Indeed, this seems to lee th
view the ICC has of its Statute. The reasoningref Rial Chamber | in th€onfirmation of Charges
against Lubangas to how the principle of legality operates befibre ICC is as follows:

there is no infringement of the principle of legpalif the Chamber exercises its power to decide
whether Thomas Lubanga ought to be committed falrdn the basis of writtergx scriptg pre-
existing criminal norms approved by the States i®arto the Rome Statutdex praevia,
defining prohibited conduct and setting out theated sentencdeix certg, which cannot be
interpreted by analogiy malam partenflex strictg.®*®

The Pre-Trial Chamber considers that if the Coudreses its power on the basis of “pre-existing
criminal norm approved by the States Parties to Rloene Statutelex praeviais satisfied. The
applicability of the criminal norms contained inettRome Statute in situations arising under a
retroactive Article 13 (b) referral has never bekstinguished by the ICC from situations where the
accused, at the time of the conduct, was a natimnbhd committed the alleged crime in the teryitor
of a State party to the Statute

Under Article 21 (1)(a) Rome Statute the first e@uof applicable law is the Statute and the
Court seems to limit itself to determining whetloernot its internal law provides for an offence or
mode of liability to justify its jurisdiction. Pr&rial Chamber | inDecision on the Confirmation of
Charges against Katanga and Chwhen faced with the challenge that the mode diilligg used by
the prosecution was not part of customary inteomati law responded as follows: “since the Rome
Statute expressly provides for this specific motikability, the question as to whether customaaw |

admits or discards the ‘joint commission througbtiaer person' is not relevant for this Coff

646 See chapter 2.

647 Judgment of the International Military Triburfar the Trial of German Major War Criminals Nureen, 30th
September and 1st October, 1946.

648 Prosecutor v. Lubanga, ICC, Pre-Trial ChampBetision on the Confirmation of Charges, ICC-@1(1/06, 29
January 2007, par. 304.

649 Prosecutor v. German Katanga and Mathieu N¢udjbui, Pre-Trial Chamber, Decision on the Conétion of
charges, ICC-01/04-01/07, 30 September 2008, 8. 5
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Strikingly, ‘joint commission through another pemsavas also used as a mode of liability by PredTria
Chamber | to issue arrest warrants in situatioiggéred under Article 13 (b) for crimes that ocedrr
before the referral. Indeed, without questioning &pplicability of this allegedly non-customary reod
of liability when exercising jurisdiction under atroactive Article 13 (b) referral, Pre-Trial Chaganb
used it to find that there are reasonable grouadsetieve that Omar-Al-Bashir, Muammar Gaddafi,
Saif Gaddafi and Abdullah Al-Senussi had commiiteiches within the jurisdiction of the Cour®
Presumably, the ICC was confirming that it consdés Statute applicable to all since its entrpint
force !

If the Rome Statute bound all individuals since entry into force then the Rome Statute is
never applied retroactively. In situations where jilrisdiction of the court is triggered in relatito a
date before the referral, the international comityuessentially uses a mechanism for the prosecution
of crimes already the subject of individual criminesponsibility®>* Thus, it may be argued that since
the entry into force of the Rome Statute “all "wae" accused were on notice [...] to refrain from
committing such crimes. If they chose to do soy ttennot complain of a statute that now pursues the
heinous action®®*Hence, under the ‘universal jurisdiction conceptioa conflict of norms between
retroactive referrals andullum crimen sine lege praevexists. The status of an apparent conflict of
norms is not even reached. Article 13 (b) RomeuBtasimply confirms the right of the international
community to universally prosecute crimes thatd leriminalized since 2002.

The ‘universal jurisdiction conception’ might nat bccepted by all. It may indeed be contested
that the States adopting the Rome Statute, hermapping its entry into force, have no authority to
prescribe new criminal law for the rest of the wlodnless this law reaches the status of customary

international law. Conversely, the ‘Chapter VIl ception’ claims that the SC can have such authority

650 Decision to Issue an Arrest Warrant againdBas$hir, and Prosecutor v. Muammar Mohammed Abu Bfittyaddafi,
Saif Al-Islam Gaddafi and Abdullah Al-Senussi, IG&ge-Trial Chamber I, Decision on the "Prosecutdpplication
Pursuant to Article 58 as to Muammar Mohammed Abnyislr GADDAFI, Saif Al-Islam GADDAFI and Abdullah
ALSENUSSI", ICC-01/11-01/11-1, 27 June 2011, pAr. 7

651 Since the Court has the obligation to enswatith jurisdiction is exercised in accordance viitiernational human
rights law, the Court should have satisfy itsedittthe acts charged were established in customsesniational law at
the time they were committed. See Rome Statute2 art3) and section below.

652 Celebici Appeals Chamber, par. 178.

653 Tadic Interlocutory Appeal Decisip®eparate Opinion Judge Sidhwa, par. 72; in @raimilar vein see Schabas:
“from the moment the Statute was adopted, or avéng least from the moment it entered into foindjviduals have
received sufficient warning that they risk beinggecuted for such offences, and that the Statea# {in Article 12(3))
contemplates such prosecution even with respestati®s that are not yet parties to the StatutehalBas, supra note
139, p. 74.
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3.7.‘Chapter VIl conception’ — Refers the situation since...

The ‘Chapter VII conception’ of a referral undertidle 13 (b) conceives the Rome Statute simply as a
multilateral treaty. The Court’s jurisdictional lessare territoriality or active nationality, as yicked

for by Article 12 (2) Rome Statute. And, indeededd are the two traditional heads of prescriptive
jurisdiction of State§>* States that ratified the Rome Statute delegateit thrritorial and active
nationality jurisdiction over genocide, crimes aggihumanity and war crimes to the IECAs a
multilateral treaty, the Rome Statute binds itde&Sparties only. Thus, the Statute is the appleddl
only for its State parties.

Article 13 (b) states that the ICC “may exercisejurisdiction with respect to a crime referred
to in Article 5” if a situation is referred to tHerosecutor by the SC acting under Chapter VIl ef th
Charter of the United Nations. The exercise ofsfliction explicitly referred to in Article 13 (k¥
jurisdiction to adjudicate allegations of crimestéd in Article 5 of the Rome Statute. As O’Kebés
put it, the application of the Statute to an indial “is simply the exercise or actualization of
prescription.®®® Thus, when the ICC adjudicates allegations of esirit actualizes the prescription
contained in the Rome Statute. Until the time ef tferral, the Rome Statute consists primarilgrof
exercise of jurisdiction to prescribe by its Stptaties over their nationals and territory. The Rom
Statute becomes applicable law outside of thesénasnwhen the SC adopts a resolution referring a
situation to the ICC under Chapter VII. In otherrd® jurisdiction to prescribe and to adjudicate is
asserted concomitantly by the SC at the time ofé¢ferral.

Since the Statute only becomes applicable lawHemationals and territories concerned at the
time of the referral, a retroactive referral prasdot only retroactive adjudicative jurisdictiout lalso
constitutes retroactive prescription. It is cerairecognized that international law as much agonat
law is a relevant source of law for the criminatiaa of conduct. However, for international lawle

a relevant source it must have been applicableg@érson at the time of the relevant act. The pBira

654 Although the delegation of the United Statesewespecially vocal in their opposition to a Catlndt would exercise
jurisdiction without the consent of the State ofimaality of the accused, these two heads of jirigzh did not pose a
major problem to the other delegations.

655 See Akande, supra note 74, p. 618-650; O'Ksaefea note 251, p.343-344; Moreover, by ratifyiing Rome Statute,
States accept to criminalize genocide, crimes agammanity and war crimes as defined by Articleg énd 8.

656 O’'Keefe, supra note 45, p. 737.
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VIl conception’ of a referral under Article 13 (lmpakes the Rome Statute’s substantive criminal
provisions applicable to the accused when the SGluton is adopted and not before. For the acts
already criminalized under customary internatiotel before the referral the non-retroactivity
prohibition is not infringed; the individual is pwhed for having committed a crime that was
criminalized qua customary international law and that is within fjbeisdiction of the ICC®*’For
crimes that were solely criminal under the Romedusa on the other hand, the referral retroactively
provides for their criminalization. Hence, the wmidual is accused of an act that did not constitute
penal offence under applicable national or inteama law when it was committedPrima facie the
prohibition on non-retroactivity appears to be egarded in such circumstances.

In the following subsections | will list the vaus ways the ICC can deal with the principle of
legality when it exercises jurisdiction on the Isasi a retroactive referral under Article 13 (bheTfirst
subsections will show that the Court may decideetwl down the principle of legality as a principfe
justice. However, adopting such a strategy is inapyion not in conformity with international law
since non-retroactivity is a norm enshrined in costry international human rights law. Moreovers it
not clear whether the SC has the power to infrithge prohibition on non-retroactivity or to say the
least had the intention to refer a situation tarestitution that would infringe human rights lawh&
next sub-section (3.7.2) will show that the SCrisspmed to have intended that the right of the sextu
not to be held criminally responsible for conduwattdid not constitute a criminal offence under the
applicable law at the time it was committed be eespd. The following sub-section (3.7.3) will ty t
establishing the statutory basis upon which therGojurisdiction may be challenged by an accused
claiming that the application of a Statutory crialirprovision infringes their right not to be held
criminally responsible for conduct that was notreme at the time it was committed. The two last
subsections (3.7.4 and 3.7.5) will describe how @oeirt may exercise its jurisdiction in respect of
nullum crimen sine lege praevés contained in customary international humantsitaw.

It must be emphasized that the potential clashvdmt retroactive jurisdiction and non-
retroactivity of criminal prohibition does not ongxist in situations referred under Article 13(lprie
Statute but also in situations where the Court@ses retroactive jurisdiction on the basis of aticke
12 (3) declaration of acceptance. While the lati@es not involve the powers and limits of the SC, i

nevertheless involves the power of a Court to mgfei customary international human rights law. One

657 Grover, supra note 324, p. 252.
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should bear in mind that the drafters of the Ronatufe inserted a clause which states that
international human rights law govern the wholereise of ICC’s jurisdiction. Moreover, as described
above, the ‘common intention’ of the Rome Statutk&fters was indeed that the ICC should abide by

the highest standard of legality.

3.7.1. By hook or by crook

From a cursory reading of the list of crimes in tB&atute, most are established in customary
international law. The substance of genocide, iagainst humanity and war crimes as contained in
the Rome Statute @rima facieconsistent with the essence of these crimes itoewsy international
law 8
Despite the alleged failure of the Rome Statutiesters to codify customary international law,

the drafters made sure to attune the crimes cadaim the Statute to the status of “the most seriou
crimes of concern to the international communityaaghole.” | have demonstrated in Chapter 2 tHat al
crimes included in the Statute which fall withiretjurisdiction of the ICC are subjected to the ggav
threshold. Thus, the immorality of the crimes corgd in the Statute is not to be doubted. If one
applies non-retroactivity as a principle of justitee gravity of the crimes would make it unjussée a
person accused of such acts go unpunished.

In obiter dictumthe Nuremberg Tribunal addressed the issuribfim crimen sine legestating
that it was not strictly bound by this princiffé. According to the Tribunal,rfullum crimen sine legis

not a limitation of sovereignty, but is in genesaprinciple of justice®°How can we applywullum

658 Schabas, supra note 139, p. 92.

659 Nuremberg Judgment, p. 219. The Allies, asadfsovereigns of Germany, possessed a righgisldée, and it is this
right that they exercised when drafting the Chaaed its jurisdiction ratione materiae. In the miofdthe judges
sovereign will overrides nullum crimen sine legethe mind of the judges, sovereign will overridedum crimen sine
lege. The latter was not a rule that limits thehatity of a State to prescribe criminal laws; itsisnply a principle of
justice. See generally Gallant, supra note 5331@-114.

660 Ibid.; Even more radically Judge Rolling, is dissenting opinion in the Tokyo trial, held thatlum crimen sine lege
“is not a principle of justice but a rule of policylndeed, according to Rolling, the prohibitiohex post facto law was
applicable only if a State decided to be boundtbyhis decision would be an “expression of wisdomit was not
necessary. He further delineated two classesimir@l offence: “Crime in international law is apgl to concepts with
different meanings. Apart from those indicated ab@war crimes], it can also indicate acts comparabl political
crimes in domestic law, where the decisive elen®itte danger rather than the guilt, where the iodinis considered
an enemy rather than a villain and where the pumistt emphasizes the political measure rather thanjudicial
retribution.” Dissenting Opinion of Judge Rollingpkyo Judgment, Vol, Il, p. 1059; the same reaspmiras also
applied in United States of America v. Josef Alster et al. (Justice) 14 Annual Digest 278 (1948).
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crimen sine legén the terms of a principle of justice? The trialexplained why it was not unjust to
condemn the defendants for crimes against peagetbeegh at the material time it was not properly

criminally sanctioned:

To assert that it is unjust to punish those whdahance of treaties and assurances have attacked
neighboring states without warning is obviouslyruatfor in such circumstances the attacker
must know that he is doing wrong, and so far frorbeing unjust to punish him, it would be
unjust if his wrong were allowed to go unpunisf&d.
In the same fashion as Kelsen proposed, the Nungnlvédunal thus balanced retroactive application
of criminal law and impunity of perpetrators ofaatities®®* The moral dilemma is whether punishing
individuals for acts that were not crimes when cotted is a greater or lesser breach of justice than
leave the accused unpunisti&tAt Nurembergnullum crimen sine lege praevigas trumped by the
need to ensure substantive jusfi¥e Substantive justice aims to punish acts that hewaiety deeply
and which are regarded as repugnant by all mentfessciety®®® Even if there were no positive rules
of international law specifically criminalizing the acts it would appear unjust to leave them
unpunished® This reasoning has been upheld in many otherniational criminal cases and more
specifically by the Supreme Court of IsraeHithmann®®’ More recently, the Appeals Chamber of the

ICTY held in Decision on Dragoljub Ojdanic’s Motion Challengintyrisdiction — Joint Criminal

661 Nuremberg Judgment, p. 219.

662 In the same fashion as Kelsen did with regarthé Nazi crimes; see Hans Kelsen, The Rule Ag&rspost facto
Laws and the Prosecution of the Axis War Criminals The Judge Advocate Journal 46 (1945)

663 Bassiouni, supra note 572, p. 70

664 Claus Kress, Nulla poena nullum crimen sine l&¢ax Planck Encyclopedia of Public Internatiobalv; also Cassese
wrote ‘“immediately after the Second World War, thélum crimen sine lege principle could be regdrds a moral
maxim destined to yield to superior exigencies vewven it would have been contrary to justice nohtdd persons
accountable for appalling atrocities.” Antonio Gases International Criminal Law (Oxford UniversRyess, 2003), p.
72.

665 Cassese, supra note 507, p. 24-26.

666 Hans Kelsen, Will the judgment in the Nurembgrigl Constitute a precedent? 1 The Internatidrzal Quarterly 165
(1947): “Since the internationally illegal acts farhich the London Agreement established individaaiminal
responsibility were certainly also morally mostetijonable, and the persons who committed thesevemte certainly
aware of their immoral character, the retroactivifythe law applied to them can hardly be consideas absolutely
incompatible with justice. Justice required theipoment of these men, in spite of the fact thateurmbsitive law they
were not punishable with retroactive force.”

667 See also Attorney-General of the Governmerdrakl v. Adolf Eichmann, Israel, Supreme Courtti(sj as a Court of
Criminal Appeal), Judgment of 29 May 1962, repragtuin International Law Reports, vol. 36, pp. 2483p. 281;
Cassese also cites Peleus and Burgholz (No. 2pgsd&3e, supra note 507, p. 26; see also Strel@étKessler case,
Germany, Federal Court of Justice, 26 July 1994HB(A0, 241 (244).
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Enterprisethat thenullum crimen sine legés “first and foremost, a ‘principle of justice®®® The

Appeals Chamber also noted that:

Although the immorality or appalling character of act is not a sufficient factor to warrant its
criminalization under customary international latvimay in fact play a role in that respect,
insofar as it may refute any claim by the Deferfea it did not know of the criminal nature of
the act$®®
If the accused is capable of recognizing the craihimature of the acts because of their abhorrent
character, substantive justice requires that reherbe held accountable. The obvious immoralitgrof
act makes a presumption of fair notice to the asdukat the act was criminal in natGféThe
problem is identifying the content of morality aitslthreshold’*
The jurisdiction of the ICC is defined in the Roi@&atute and the crimes coming within the
jurisdiction of the Court, for which there shall imglividual responsibility, are set out in Articléss,7
and 8. These crimes are labeled as “the most secidmes of concern to the international community
as a whole.” It may be argued that the contentmohorality and its threshold have been set in the
Statute, and that the SC endorses this view wheefets a case to the ICC (note that this comes
extremely close to the ‘universal jurisdiction ception’), however, the ascertainment of when the
Statute becomes applicable in relation to the axtds#fers.
Furthermore, one may argue that the Statute &caordance witmullum crimen sine legas
generally understood since the ICC cannot find |dve applicable to the accused outside of the
Statute®’>No new crimes can be created by the judges, ind&itle 22 is clear on that matter, the

law of the Rome Statute is binding upon the ICCcharge can be struck down on the basis of Articles

668 Prosecutor v. Milutinovic et al., Appeals Chamiecision on Dragoljub Ojdanic’s Motion Challémgy Jurisdiction —
Joint Criminal Enterprise, ICTY, 1T-99-37-AR72, Rlay 2003, par. 37.

669 Ibid., par. 42: “due to the lack of any wrnitteorms or standards, war crimes courts have oftéed upon the
atrocious nature of the crimes charged to concthdé the perpetrator of such an act must have knibnahhe was
committing a crime.” See also Prosecutor v. Delatial., Trial Chamber, Judgment, ICTY, IT-96-211B, November
1998, par. 313: “[tlhe purpose of this principleJBL] is to prevent the prosecution and punishméanandividual for
acts which he reasonably believed to be lawfuhattime of their commission. It strains credibilitycontend that the
accused would not recognize the criminal naturthefacts alleged in the Indictment.”

670 See Beth Van Schaack, Crimen Sine Lege: Judiaimmaking at the Intersection of Law and Mor&3%, Georgetown
Law Journal 119 (2008).

671 Ben Juratowitch, Retroactive Criminal Liabilitgnd International Human Rights Law, British Yearkoof
International Law, 75 British Yearbook of Intermatal Law 359 (2004).

672 Heugas-Darraspen, supra note 245, p. 786:“dktion du principe nullum crimen n'aurait été ddnse que dans
I'hypothése ou le crime contre 'numanité n'ayrag été défini dans la charte de Nuremberg maistaié appliqué par
le juge.” However, this reasoning goes for nullumen not for non-retroactivity which Heugas-Dap@as says is an
entirely different concept.
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22 and 24 but not on the ground that some crimas txeyond existing customary international law. In
Nuremberg it was held that “[tlhe Law of the Chaiigedecisive, and binding upon the Tribun¥f”
This view that an international tribunal has nohauty in questioning the crimes enshrined in their
Charter can also be read in some of the casesdfXfRY and is still supported by some schofafs.
Accordingly, if one interprets the apparently cartihg norms in these ways there is no genuine
conflict between the Statute and the principlesgglity.

However, it must be acknowledged that this exttgmelaxed application of the principle of
legality is open to significant criticism. It wasost likely true at the time of the Nuremberg judgime
that non-retroactivityvas merely a principle of justice. However, morantthalf of century later non-
retroactivity seems to have changed status. Vistual states have integrated this principle as a
binding rule within their national systeri§. Most agree that it can no longer be said that non-
retroactivity is merely “a general principle of fiee”.%”® According to Kenneth Gallant, who undertook
a comprehensive study on the principle of legalBtates almost unanimously recognize non-
retroactivity in their constitutions, other domed#w provisions or via treati€é’

In view of the universal ratification of these gentions it may be safely said that non-
retroactivity has become a rule of customary iraéamal law®’® The Special Tribunal for Lebanon has
gone so far as to claim “that it is warranted tédhtbat by now it has the status of a peremptonymo
(jus cogens)®’® Theodor Meron also claims that the rule againsoaetivity has reached the status of
jus cogensind Kenneth Gallant recognizes that at leasttieginning to emerge as such a néfth.

673 Nuremberg Judgment, p.4; same reasoning apiplihited States of America v. Josef Altstoetteak (Justice) 14
Annual Digest 278 (1948).

674 Prosecutor v. Tadic, Appeals Chamber, Judgn@mty, IT-94-1-A, 15 July 1999, par. 296; Schabasgyra note 413 p.
66-67.

675 Gallant, supra note 533, p. 3; Therefore, i @ recognized that this worldwide standard igmegal principle of law
recognized by the community of nations, within theaning of Article 38 (1)(c) of the Statute of théernational Court
of Justice.

676 Gallant, supra note 513.

677 Gallant, supra note 533, p. 241, 242.

678 Gallant, supra note 533, p. 3; Lamb, supra 50t p. 734 — 742.

679 Unnamed Defendant, Appeals Chamber, Interlogi@ecision on the Applicable Law: Terrorism, Coinapy,
Homicide, Perpetration, Cumulative Charging, STLL.S1-01/1, 16 February 2011, par. 76; see also telakand
Demjanovic v. Bosnia and Herzegovina, Applicati@s.n2312/08 and 34179/08, European Court of Humght&
Grand Chamber Judgment of 19 July 2013, Concuipigion of Judge Pinto de Albuquerque, joined byg&uVainie,
par. 45.

680 Theodor Meron, War Crimes Law Comes of Age @@xkfUniversity Press, 1998), p. 244; Gallant, supste 533, p.
316.
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Judge Pal in his dissenting opinion at the Tokyibdmal claimed that if the crimes charged
were not law at the time of their commission it Iconot convict the accused “for otherwise the
[Tokyo] Tribunal will not be a ‘judicial tribunalbut a mere tool for the manifestation of pow&If
the right of the accused not to be held crimina#igponsible for conduct that was not a criminal
offence under applicable law at the time it was wotted is a customary international norm, or even
better gus cogensiorm, applying it merely as a principle of justigeuld be a violation of that norm.
Under the ‘Chapter VII conception’ a referral undeticle 13 (b) to the ICC is a manifestation oéth
Chapter VII powers of the SC. The ICC’s failurestaoictly abide bynullum crimen sine lege praevia

when the SC refers a situation may end up in a glyoattributed jurisdictional power.

3.7.2. Presumption of respect for human rights in relation to the Security Council

Nullum crimen sine legdas become a customary international human rightenrand a general
principle of law. Although its contours (writtermiaspecificity and strict construction) are re-desd

in international criminal law, its core — non-redobivity - remains unaffected. No one shall be
convicted of any act or omission that did not citat a criminal offense under the applicable law a
the time it was committed.

A resolution of the SC retroactively referring #&uation to the ICC could potentially conflict
with the right not to be held criminally responsilfior conduct that did not constitute a criminal
offence under the applicable law at the time it wasymitted. Such interaction could potentially
constitute a normative conflict which could triggbe application of Article 103 UN Charter. As its
text makes it clear, Article 103 requires the ‘eveha conflict’ °®2The definition of norm conflict that
is to be applied is brodd>However, SC resolutions must be construed as “miaduand intending to
produce effects in accordance with existing law modin violation of it"®**Thus a strong presumption

against conflict exists and calls for techniqueshafmonious interpretation to be used so that the

681 United States v. Araki et al., IMTF, Dissenti@ginion of Justice Pal in The Tokyo Major War CesnTrial: The
Records of the International Military Tribunal fitre Far East (Edward Mellen Press, 1981), p. 21.

682 Article 103 reads: “In the event of a confligttween the obligations of the Members of the Whitiations under the
present Charter and their obligations under angratiternational agreement, their obligations urtderpresent Charter
shall prevail.”

683 Andreas Paulus and Johan Leis, Article 103jimma, supra note 385, p. 2123.

684 ILC, Report of the Study Group of the ILC oragimentation of International Law: Difficulties Aifg from the
Diversification and Expansion of International Lgw,166-180, 13 Avril 2006, UN Doc. A/CN.4/L.682a1p 39.
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conflict does not materialize in a genuine 6ffaVe will see that the ECrtHR has indeed tried toicv
conflicts between SC resolution and the ECHR.

Although the wording of Article 103 refers to trest only, the dominant view is that the
Charter also prevails over other sources of intenal law including customary international 18%.
Hence, the SC could impose obligations whereby eustomary international law would be set aside.
An auxiliary question — and one that will be furthieveloped in Chapter 5 — is whether the SC could
oblige the ICC to do something. For instance, cab&l SC oblige the ICC to breach the rights of the
defendants to be found not criminally responsilbledonduct that was not a criminal offence, under
applicable law, at the time it was committed. Parguto Article 25 and Chapter VII, the SC can
impose obligations on UN Member States. These atiigs, when combined with Article 103, prevail
over other obligations of Member State. In pringiiite SC cannot impose obligations on international
organizations such as the IE€ However this has not prevented the SC from reingstternational
organizations to cooperate with the ICT¥In the same vein, the latter used the power veistéd
under Chapter VIl to issue binding orders to ind¢iomal organizations such as NATO or the European
Community Monitoring Missior®® It could thus be argued that the SC could talierjurisdiction of
the ICC when it refers a situation under Chapter®A

685 Paulus and Leis, supra note 683, p. 2123; B€e Report of the Study Group of the ILC on Fragtaéon of
International Law: Difficulties Arising from the Beérsification and Expansion of International Law,1$6-180, 13
Avril 2006, UN Doc. A/CN.4/L.682, par. 37; Pauwe)ysupra note 231, at 240-244.

686 Paulus and Leis, supra note 683, p. 2123; Yd@arstein, The Interaction between Customary Irgéomal Law and
Treaties, Collected Courses of the Hague Acadenhgytefnational Law (Brill Online, 2015), p. 425.

687 Danesh Sarooshi, The Peace and Justice Paraddoxminic McGoldrick et al. , The Permanent Im@ional Criminal
Court: Legal and Policy Issues (Hart Publishind)2)0p. 106-107; see chapter 5 for more this questio

688 Rolan Bank, Cooperation with the InternatioBaiminal Tribunal for the Former Yugoslavia in tiFoduction of
Evidence, 4 Max Planck Yearbook of United Natioraavl 262 (2000), referring to Security Council Refolu 1244
(1999) where "The Security Council (...) 14. Denmsridll cooperation by all concerned, including ih&ernational
security presence, with the International Tribuioalthe Former Yugoslavia"; See also Prosecutdvilutinovic et al.,
ICTY, Appeals Chamber, Decision on request of therttN Atlantic Treaty Organisation for review, IT-@F-
AR108bis.1, 15 May 2006, par. 7; where it is deertmed the Security Council, acting by resolutiomenChapter VIl
of the UN Charter, has applied the obligation teoperate with the Tribunal to NATO as an internadiborganization,
(citing UN Doc. S/RES/ 1088 (1996) (establishingltmational stabilization force SFOR); For otheraexples where
the SC issued decisions addressed to non-UN Metates and International Organization see Talmorgimma,
supra note 496, p. 267-279

689 See Prosecutor v. Dario Kordic et al. ICTY al€@hamber 11l, Order for the Production of Docunselny the European
Community Monitoring Mission and its Member Statd595-14/2-T, 4 August 2000; Prosecutor v. Milatuic et al.,
ICTY, Appeals Chamber, Decision on request of therttN Atlantic Treaty Organisation for review, IT-@5-
AR108bis.1, 15 May 2006, par. 8; “The Appeals Chamhas held that “states” under Article 29 refersll Member
States of the United Nations, whether acting irtiigily or collectively, and therefore, under a msipe construction
of the Statute, Article 29 also applies to “colieet enterprises undertaken by States” such as ternational
organisation or its competent organs.” quoted ff@rasecutor v. Karadzic, ICTY, Trial Chamber, Demision the
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In Chapter I, it was demonstrated that the predionghat the SC did not intend to prescribe
new criminal law can be rebutted by a referral e tCC. This presumption applied in terms of
limiting the powers of the SC versus the sovergigitStates. However, this rebutted presumption did
not concern human rights. The presumption in thasecis stronger; an implicit intent is not
sufficient®®* The presumption in this case is that, unlessptieitly and clearly states the contrary the
SC intended that the rights to non-retroactivityhef accused be respectéd.

In the course of carrying out its primary respbiigy of maintaining international peace and
security the SC “shall act in accordance with theepBses and Principles of the United Natiots.”
Moreover, in accordance with the principle of hanization, the UN principles and purposes, provide
direction for the interpretation and applicationS® resolution§?* As Article 1 (3) UN Charter makes
clear, “promoting and encouraging respect for humgms and for fundamental freedoms” is one of
the purposes of the United NatiolisFurthermore, Article 55 (c) provides that the Uditdations
shall promote “universal respect for, and obsergaoic human rights and fundamental freedoms for
all” and all UN Member States pledge in Article 5&) take joint and separate action in co-operation
with the Organization” to achieve that purposelight of the latter provision, it becomes cleartttiee
creation of an International Criminal Court by sotbl Member States, which offers to the United
Nations the possibility to use this revolutionangigial institution in anad hocbasis, is an act in
pursuance of “universal respect for, and observaric@uman rights and fundamental freedoms for
all”. Taken together, referrals under Article 13 {b the ICC and the undertaking of the Statesygart

Accused’s Motion for Binding Order (United Natioasd NATO), IT-95-5/18-T, 11 February 2011, par.ség also
Prosecutor v. Blagoje Simic et al., ICTY, Trial @higer Ill, Decision on Motion for Judicial Assistanto be provided
by SFOR and others, IT-95-9-PT, 18 October 2000,46x49.

690 See David Scheffer, Staying the Course withrternational Criminal Court, 35 Cornell Interratal Law Journal 90
(2001).

691 Al-Jedda v. United Kingdom, ECrtHR, Grand Chamiudgment, App. No. 27021/08, 7 July 2011, p@2; Nada v.
Switzerland, ECrtHR, Grand Chamber, Judgment, Ayp. 10593/08,12 September 2012, par. 172; See Nadail
Sayadi and Patricia Vinck (authors) v. Belgium, ®O®/94/1472/2006, Human Rights Committee 2008, Viddil
opinion of Committee member Sir Nigel Rodley (comig), p. 36-38.

692 Ibid.

693 UN Charter, art. 24 (2).

694 See ILC, Report of the Study Group of the Il€CRvagmentation of International Law: Difficultiégising from the
Diversification and Expansion of International Lgw,166-180, 13 Avril 2006, UN Doc. A/CN.4/L.68221p 251 (9).
695 The third sub-paragraph provides that the dnNations was established to “achieve internati@asperation in ...
promoting and encouraging respect for human rights for fundamental freedoms”. See also Al-Jedda, 102; Jane
Stromseth, David Wippman, Rosa Brooks Can Might #dkights?: Building the Rule of Law after Military
Interventions (Cambridge University Press, 2006)24; Dapo Akande, ‘The International Court of hestand the
Security Council: Is there Room for Judicial Cohtb Decisions of the Political Organs of the UnitBations?’, 46

International and Comparative Law Quarterly 323-82%07).
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the Rome Statute to provide a forum “to guarantesting respect for and the enforcement of
international justice” must be read in conjunctio in accordance with international human rigfts.

The ECrtHR inAl-Jedda v. United Kingdorfound that in the absence of clear and explicit
language to the contrary “there must be a presemphat the Security Council does not intend to
impose any obligation on Member States to breacdddmental principles of human righf8*This
principle of interpretation was reiteratedNiada v. Switzerlandlthough the presumption was rebutted
due to the clear and explicit language that wad irséhe SC resolutiof?’

Although the SC referrals of the situations in fiDamand Libya were retroactive they did not
clearly and explicitly provide that the ICC is teebch the rule of non-retroactivity. In SC resalnti
1593 the SC merely: “[d]ecides to refer the sitwm@tin Darfur since 1 July 2002 to the Prosecutor of
the International Criminal Courf® The Libyan referral essentially uses the same imgravith a
different date”® Put simply, the resolutions respond to Article(bB which states that the ICC “may
exercise its jurisdiction with respect to a crinegerred to in Article 5” if a situation “is refexeo the
Prosecutor by the Security Council acting undergidraVil of the Charter of the United Nations”. The
resolutions restrict themselves to refer the sibuatio the Prosecutor retroactively; they do nietany
position on the applicability afullum crimen sine lege praevialthough the referrals imply that the
Statute in its entirety should be applied, thistianot preclude the possibility that the jurisaiat of
the Court can be challenged on the basisudiim crimen sine lege praevia

It ought to be noted that the SC, while establighpreviousad hoc mechanisms for the
prosecution of perpetrators of international crimdecided to abide by the principle of non-
retroactivity. This was indeed the purpose of tReven it adopted the Statute of the ICTY, inclgdin
the report of the Secretary General, assertingtti@ilribunal must abide by the principle rafllum
crimen sine legé® It could be argued that in relation to the ICTR tBC took “a more expansive

approach to the choice of law” and included withire tribunal’s jurisdiction crimes that were

696 Rome Statute, supra note 1, preamb. par. 1Redffirming the Purposes and Principles of the r@&reof the United
Nations”.

697 Al-Jedda v. United Kingdom, ECrtHR, Grand ChamBudgment, App. No. 27021/08, 7 July 2011, pa2.

698 Nada v. Switzerland, ECrtHR, Grand Chambergthaht, App. No. 10593/08,12 September 2012, p&. 17

699 SC Res. 1593, par. 1.

700 SC Res. 1970, par. 4; the situation in Libyefsrred since 10 February 2011.

701 Report of the Secretary-General pursuant tagsaph 2 of Security Council resolution 808 (1998} Doc. S/25704,
3 May 1993, par. 34.
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potentially beyond customary international 1& However, the ICTR judged that there were no
infringements omullum crimen sine legand that the debate on the customary nature aftpegned
offences ‘seems superfluous’ since “all the offenemumerated in Article 4 of the Statute, also
constituted crimes under the laws of Rwan®d Furthermore, the Rwandan succession to the Geneva
Conventions of 12 August 1949 on 5 May 1964 ancession to Protocols additional thereto of 1977
on 19 November 1984 were also noted by the Segr&@aneral in a letter to the President of the SC
before the adoption of the resolution creatingI®B€R.”* In the same vein, when the SC established
the STL it decided that the tribunal’s subject-reajtirisdiction would be limited to the provisiong

the Lebanese Criminal Code relating to the proseewnd punishment of acts of terrorism as well as
other ordinary offences against life, related tespeal integrity or illicit associatior/§> Presumably,
this decision to only apply domestic law was duéhedebate over whether terrorism is a crime under
customary international law and the contours ofi@Bnition.

This excursus in the other situations where thep@®ided jurisdiction to an international or hybrid
criminal tribunal shows that the non-retroactiptyhibitionwas never overlooked. Hence, it could be
maintained that, as in the case of the ICTY, wh&Caesolution retroactively refers a situationhe
ICC:

the application of the principleullum crimen sine lege [praeviatequires that the [ICC] should
apply rules of international [criminal] law whicleabeyond any doubt part of customary law so
that the problem of adherence of some but nottateS to [the Rome Statute] does not afige.

702 Report of the Secretary General Pursuant tagPaph 5 of Security Council Resolution 955 (1994N Doc.
S/1995/134, 13 February 1995, par. 12.

703 See e.g Prosecutor v. Kayishema and Rutagh®idR, Trial Chamber, Judgment, 21 May 1999, pa6, 158.

704 Letter dated 1 October 1994 from the Secrdtgeral addressed to the President of the Sec@dtyncil
(S/1994/1125), par. 87.

705 STL Statute, Article 2; See Nidal Nabil JurBihe Crime of Terrorism in Lebanese and Internatidmav, in Amal
Alamudin, Nidal Nabil Jurdi and David Tolbert, Tt&pecial Tribunal for Lebanon: Law and Practice @adf
University Press, 2014); Nidal Nabil Jurdi, The jab-Matter Jurisdiction of the Special Tribunak foebanon, 5
Journal of International Criminal Justice 1125 (20ee generally, Ben Saul, Defining Terrorisninternational Law
(Oxford: Oxford University Press, 2006). But seendmed defendants (STL — 11-01/I) Decision on th@lispble
Law: Terrorism, conspiracy, Homicide, Perpetrati@Qumulative Charging, 16 February 2011; concernimagdes of
responsibility see also Marko Milanovic, An Oddupte: Domestic Crimes and International Respornigibih the
Special Tribunal for Lebanon, 5 Journal of Inteioradl Criminal Justice 1139-1152 (2007).

706 Report of the Secretary-General pursuant tagsaph 2 of Security Council resolution 808 (199B) Doc. S/25704,
3 May 1993, par. 34; The ICTY recognized in marstamces that its Statute merely listed the juriszhial framework
of the International Tribunal, but did not proserithe offences it had the power to adjudicate; Bexsecutor v.
Milutinovic et al., ICTY, Appeals Chamber, Ojdappeal Decision on Joint Criminal Enterprise, IT-3B-AR72, 21
May 2003, par. 9; Prosecutor v. Tihomir BlaskicTNG Appeals Chamber, Judgment, IT-95-14-A, 29 R0P4, par.
141; See Cassese, supra note 324, p. 5: ‘the crvees not enumerated [in the statutes] as in aicaihtode, but
simply as a specification of the jurisdictional laartity of the relevant court’; The offences neettele either prescribed
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Moreover, if one recognizes that the non-retro@gtprohibition isjus cogenshen the SC cannot
have adopted definitions of crimes that were beyarsflomary international law to be applied
retroactively’®’ As the Court of First Instance of the Europeanodrield in 2005, in thKadi Case

there exists one limit to the principle that resiolus of the Security Council have binding effect :
namely, that they must observe the fundamentahpgiay provisions of jus cogens. If they fall
to do so, however improbable that may be, they dbiid neither the Member States of the

United Nations nor, in consequence, the Commufitty.
One question remains, if the ICC is to appllum crimen sine legm a different manner than how its
Statute provides then on which basis is it to d» Gae element of the answer lies in the jurispraden
of the ad hoctribunals which allowed defendants to make legathallenges even if the respective
statutes did not incorporate the principle of légaP® Furthermore, one aspect of the Rome Statute
that is generally overlooked in the assessmemiudftim crimen sine legm retroactive referrals over
non-party Staté€’is the requirement that the Court interprets applies its Statute in accordance

with internationally recognized human rights.

3.7.3. Here comes Super-legality: Article 21 (3) Rome Statute

by customary international law or by treaty law laggble to the accused. For treaty crimes see Tagfeal Decision
on Jurisdiction, par. 143; Prosecutor v. Kordic &etkez, Appeals Chamber, Judgment, IT-95-14/2-AD&cember
2004, par. 44-46. In the same vein as the ICTY|ltkeproposed that the future international crinhicaurt be based on
a Statute that is “primarily an adjectival and pdgral instrument. It is not its function to definew crimes.” See
Report of the Working Group on a draft statute darinternational criminal court, in ILC, Report thie International
Law Commission on the work of its forty-sixth sesgip. 38.

707 The ICTY Appeals Chamber in Tadic Judgment eurdit is open to the Security Council - subjectraspect for
peremptory norms of international law (jus cogensd adopt definitions of crimes in the Statute athdeviate from
customary international law.” Prosecutor v. Tad€TY, Appeals Chamber, Judgment, IT-94-1-A, 15 JL®Q9, par.
223, par. 296; See Paulus and Leis, supra noteps@3,19-2120. See also Condorelli and Viallapaisdpra note 524,
p. 580; for them it is not even a matter of beirjgsacogens norm but simply a principle that thesBGuld not request.

708 Yassin Abdullah Kadi v Council of the Europa#mion and Commission of the European Communitiedgthent of
the Court of First Instance (Second Chamber, exgrmbmposition) of 21 September 2005, par. 230;atse Yusuf
and al Barakaat International Foundation v. Coumilthe European Union and Commission of the Eumape
Communities (Court of First Instance of the Eurap€ammunities, 2005), par. 281.

709 Milanovic, supra note 681, p. 1151.

710 Gallant notes this possible avenue in Galkuira note 533, p. 341.
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Article 21 Rome Statute creates a hierarchy of sito be applied by the ICC with the Statutesat it
summit/** Although the Rome Statute seems to posit itsela aself-contained regimé? the ICC
cannot operate in a vacuum without respecting afesrof international law. There are some norms,
especially in the age of human rights, which shawtlbe violated**Article 21(3) reflects this reality

by creating a regime of “super-legality** a “substantial hierarchy of law which supersetiesformal

hierarchy between sources established by Artic@)21*

Article 21 (3) posits that “[t|he application
and interpretation of law pursuant to [Article 2hjust be consistent with internationally recognized
human rights”. Gilbert Bitti argues that the ‘apption’ of the applicable law, hence the Statute,
implies that the result of any of its provisiondlWwalways have to produce a result compatible with
internationally recognized human rights law, evérsuch an objective does not appear from the
application” of the provision contained within’tfHence, Article 21 (3) makesranvoito customary
human rights law, thus rendering the Rome Statoteelf-contained but semi-autonomous regffie.
Under Article 19 Rome Statute, the Court is reggiito “satisfy itself that it has jurisdiction in
any case brought before ft:®Thus, the competence of the ICC to determine iisdiction is not only
inherent (as for thad hoctribunals which invoked the principle BElompetenz-kompetenz/compétence

de la compétengebut explicit’*°A challenge to the jurisdiction of the Court cascabe made by an

711 Robert Cryer, Royalism and the King: Article @dd the Politics of Sources, 12 New Criminal Laeview 390
(2009).

712 See e.g. Grover saying: the absence of anyictorifuse and the phrase ‘For the purpose of $twgute’ suggest that
the Rome Statute was conceived of as a self-cadaiegime with the definitions contained thereirtret top of the
legal hierarchy”, Grover, supra note 324, p. 27llesEvan Sliedregt, Individual Criminal Responstliin International
Law (Oxford University Press, 2012), p. 13; Cnygrpra note 711, p. 394.

713 Martin Scheinin, Impact on the Law of TreatiesMenno T. Kamminga and Martin Scheinin, The letpaf Human
Rights Law on General International Law (Oxford ity Press, 2009), p. 23-34.

714 Pellet, supra note 625, p. 1077.

715 Mikaela Heikkild,, Article 21 - Applicable Lawjark Klamberg, The Rome Statute: The CommentaryhenLaw of
the International Criminal Court (Case Matrix NetWpo available atwww.casematrixnetwork.org/cmn-knowledge-
hub/icc-commentary-clicdPellet, supra note 625, p. 1077.

716 Gilbert Bitti, Article 21 of the Statute of tteternational Criminal Court and the TreatmenSaolurces of Law in the
Jurisprudence of the ICC, in Carsten Stahn andG8haiter, The Emerging Practice of the Internaid@riminal court
(Martinus Nijhoff Publishers, 2009), p. 303.

717 Gallant, supra note 533, p. 332.

718 Prosecutor v. Lubanga Dyilo, ICC, Appeals ChambBudgment on the Appeal of Mr. Thomas Lubang#olagainst
the Decision on the Defence Challenge to the Jatied of the Court pursuant to Article 19 (2) @f)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decembd&&2@ar. 20-24.

719 Grover, supra note 324, p. 79; see Prosecutdean-Pierre Bemba Gombo, ICC, Pre-Trial ChambebDécision
Pursuant to Article 61(7)(a) and (b) of the Romat@e on the Charges of the Prosecutor Against-Besare Bemba
Gombo, ICC-01/05-01/08, 15 June 2009,par. 23;Tssdic Interlocutory Appeal Decision, par. 18; whekppeals
Chamber stated the power of the ICTY to determteeoivn competence "is part, and indeed a major, phrthe
incidental or inherent jurisdiction of any judici@l.) tribunal”.
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accused person, a State with jurisdiction over ¢hse on the ground that it is investigating or
prosecuting the matter or has investigated or jprged it, and a State from which acceptance of
jurisdiction is required under Article 12° In order to challenge the jurisdiction of the Cioome has

to identify the jurisdictional ground that is laoki for the Court to be vested with jurisdictiontéde
cognizance of the crimes involved in the accusdtibthead hoctribunals have treated the issue of
non-retroactivity as mostly a jurisdictional issG&The Rome Statute treats non-retroactivity as both a
jurisdictional and substantive issue; Articles 5,768 and 11 are jurisdictional while Articles 23

and 24 are substantiV& Pre-Trial Chamber | has defined the jurisdictiorie Court as follows:

The jurisdiction of the Court is laid down in theathite: Article 5 specifies the subject-matter of
the jurisdiction of the Court, namely the crimeseowvhich the Court has jurisdiction,
sequentially defined in Articles 6, 7, and 8. Jdigion over persons is dealt with in Articles 12
and 26, while territorial jurisdiction is specifidmy Articles 12 and 13 (b), depending on the
origin of the proceedings. Lastly, jurisdictionicate temporis is defined by Article 13*

The Statute erects certain barriers to the exewfighe jurisdiction of the Couff> however, as we
have seen those set up in Articles 11, 22 and 2dotiprevent the Court from exercising jurisdiction
on the basis of a jurisdictiomatione materiaeor personaenot established under customary
international law*°As long as the crimes are provided by the Statntevaere committed after its
entry into force, there seems to be little placargue that the Court lacks jurisdiction.

Nonetheless, the Appeals Chamber of the ICC nateggards to Article 21 (3), that:

Article 21 (3) of the Statute makes the interpietatas well as the application of the law
applicable under the Statute subject to internatlgrrecognised human rights. It requires the
exercise of the jurisdiction of the Court in acamde with internationally recognized human

720 Rome Statute, art. 19 (2)

721 Prosecutor v. Lubanga Dyilo, ICC, Appeals ChamBudgment on the Appeal of Mr. Thomas Lubangéolagainst
the Decision on the Defence Challenge to the Jigtied of the Court pursuant to Article 19 (2) @)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decembd6@ar 22.

722 Gallant, supra note 533, p. 312.

723 In its first case, the Court has allowed theuaed to invoke Article 22 as a matter of substentriminal law,
Prosecutor v. Lubanga, ICC, Pre-Trial Chamber Iciflen on the Confirmation of Charges, ICC-01/040®] 29
January 2007, par. 294-316.

724 Prosecutor v. Lubanga Dyilo, ICC, Appeals@bar, Judgment on the Appeal of Mr. Thomas Lubdbgji against
the Decision on the Defence Challenge to the Jatied of the Court pursuant to Article 19 (2) @f)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decembdt2@ar 22.

725 Prosecutor v. Lubanga Dyilo, ICC, Appeals ChambBudgment on the Appeal of Mr. Thomas Lubang#olagainst
the Decision on the Defence Challenge to the Jatied of the Court pursuant to Article 19 (2) @f)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decembda?@ar 22: referring to the elements listed indet17.

726 Broomhall, supra note 504, p. 719-720.
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rights norms. [...] Human rights underpin the Stateteery aspect of it, including the exercise of
the jurisdiction of the Court. Its provisions mug interpreted and more importantly applied in
accordance with internationally recognized humghts; first and foremost, in the context of the
Statute, the right to a fair trial, a concept bitgguerceived and applied, embracing the judicial
process in its entirety?’

Article 21 (3) thus allows the Court to import narithat are not necessarily written down in its \8&at
and to allow for asui generischallenge to its jurisdiction on the basis of the®rms, provided that
they are internationally recognised human rights.

If the prohibition of retroactive criminal law is cadared to be a human right norm firmly
established — and | believe it is — the Court ntgrpret and apply its provisions in accordancthwi
international human rights la{® In light of Article 21 (3) Rome Statute the ICCuissted with the
authority to stop judicial proceedings “by decligijurisdiction, when to do otherwise would be odiou
with the administration of justice®® The exercise of the jurisdiction in accordance withn-
retroactivity as understood in customary humantsigaw is required by the Statute. Thusswa

generischallenge to the jurisdiction of the Court is pblsunder that premise.

3.7.4. Accessibility and Foreseeability — a relaxed application of the principle of legality

In the assessment of whether a legal innovation conformity with the rule of non-retroactivityhe

ECrtHR and thed hoctribunals have given considerable weight to tleenents of "accessibility" and

727 Prosecutor v. Lubanga Dyilo, ICC, Appeals ChambBudgment on the Appeal of Mr. Thomas Lubang#olagainst
the Decision on the Defence Challenge to the Jatied of the Court pursuant to Article 19 (2) @f)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decemb&a?@ar. 36-37.

728 While when given literal reading Article 22 fbybids that an individual be held criminally resgible for a conduct
that occurred before the Statute entered into fahegerule of non-retroactivity as contained in lamnights law, forbids
that an individual be held criminally responsibée i conduct that was not criminal, under the aaplie law, at the
time it was committed. Arsanjani has noted thathil the original intention behind this paragrapaynhave been to
limit the court’s powers in the application andeimiretation of the relevant law, it could have timposite effect and
broaden the competence of the court on these mattgorovides a standard against which all the pplied by the
court should be tested.” Arsanjani, supra note p329.

729 Prosecutor v. Lubanga Dyilo, ICC, Appeals ChambBudgment on the Appeal of Mr. Thomas Lubang#olagainst
the Decision on the Defence Challenge to the Jatied of the Court pursuant to Article 19 (2) @f)the Statute of 3
October 2006, ICC-01/04-01/06 (OA4), 14 Decembd&2(par. 27; Prosecutor v. Gbagbo, ICC, Pre-Trizr@ber |,
Decision on the "Corrigendum of the challenge te jirisdiction of the International Criminal Cown the basis of
Articles 12(3), 19(2), 21(3), 55 and 59 of the RoS8tatute filed by the Defence for President Gbhaglac-02/11-
01/11-129)", ICC-02/11-01/11, 15 August 2012, |&8.
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“foreseeability"’*° The person concerned must be able “to assessjé¢grae that is reasonable in the
circumstances, the consequences which a givemautiy entail*** The concept of foreseeability will
depend “to a considerable degree on the contetiteoinstrument in issue, the field it is designed t
cover and the number and status of those to whasnaitldressed’®> Thus, “[p]ersons carrying on a
professional activity must proceed with a high @egof caution when pursuing their occupation and
can be expected to take special care in assedsingsks that such activity entail§® Taking into
account these sets of factors the Strasbourg €onsiders whether, with the benefit of legal adyiée
the applicant should have known that “he ran arnisklof prosecution”>°

The qualitative requirements of accessibility &oakseeability of the norm have been used to
encompass various trends to justify the retroaatriminalization of certain conduct. In generalthe
conduct was of such a nature that the accused cmilthave been innocent when committing it, its
criminalization was accordingly reasonably fore®bma The ICTY Appeals Chamber stated in
Prosecutor v. Hadzihasanovibat “as to foreseeability, the conduct in quest®othe concrete conduct
of the accused; he must be able to appreciatettigatonduct is criminal in the sense generally

understood, without reference to any specific miovi.”*® Thus, the objective elements of the crime

730 Tolstoy Miloslavsky v. United Kingdom, Courdudgment, ECrtHR, Application No. 18139/91, 13 J8¥5, par. 37;
S.W. v. United Kingdom, Court (Chamber), ECrtHRgddmnent, Application No. 20166/92, 22 November 198%, 35-
36; Prosecutor v. Hadzihasanovic et al., Appean@er, Decision on Interlocutory Appeal Challengingisdiction in
Relation to Command Responsibility, ICTY, IT-01-AR72, 16 July 2003, par. 35; Delalic, Trial Chamhmar. 311 ;
For a law to be accessible “the citizen must be &blhave an indication that is adequate in theunistances of the
legal rules applicable to a given case.” Sundayesim. United Kingdom, Court, Judgment, ECrtHR, Agation No.
6538/74, 26 April 1979, par. 49. Groppera Radio &t others v. Switzerland, Court, Judgment, ECrtAhlication
No. 10890/84, 28 March 1990, par. 68. The stanftardssessing whether the person had access tawhs whether
the law was publicly available.; Kononov v. Latviatand Chamber, Judgment, ECrtHR, Application N887%6/04, 17
May 2010; Kolk and Kislyiy v. Estonia, Court (FolurGection), Decision, ECrtHR, Application No. 230®2, 17
January 2010; K.-H.W. v. Germany, Court, Judgm&@rtHR, Application No. 37201/97, 22 March 2001r.p&3;
Grover, supra note 324, p. 171; Gallant, supra B8® p. 364-365;. As the requirement of accesibig mostly
conflated with foreseeability, the better view ésdonsider accessibility to the law as a step emaksessment of the
foreseeability of the prohibition. Ward N. Ferdidaisse Direct Application of International Criminal Lain National
Courts(Cambridge University Press, 2006), p. 237-238.

731 Cantoni v. France, Grand Chamber, JudgmentiECApplication No. 17862/91, 15 November 1996, |3&, Tolstoy
Miloslavsky v. United Kingdom, Court, Judgment, @R, Application No. 18139/91, 13 July 1995, par; S.W. v.
United Kingdom, Court (Chamber), ECrtHR, Judgmémplication No. 20166/92, 22 November 1995, par385

732 Pessino v. France, Court (Second Section),ndedg Application No. 40403/02, 10 October 200&. 33; see also
Kononov v. Latvia, Grand Chamber, Judgment, ECrtApylication No. 36376/04, 17 May 2010, par. 235.

733 Pessino v. France, Court (Second Section),ndedg Application No. 40403/02, 10 October 2004, 83

734 See also Pessino v. France, Court (SecondoBgciudgment, Application No. 40403/02, 10 Octab@06, par. 33;
see Kononov v. Latvia, Grand Chamber, JudgmenttHEGrApplication No. 36376/04, 17 May 2010, par523

735 Cantoni v. France, Grand Chamber, JudgmentiECApplication No. 17862/91, 15 November 1996, 34

736 Prosecutor v. Hadzihasanovic et al., ICTY, Appe@hamber, Decision on Interlocutory Appeal Chadiag
Jurisdiction in Relation to Command Responsibility;01-47-AR72, 16 July 2003, par. 35.
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and the requisitenens reado not need to have been specifically providedheylaw for the conduct to
be punished®’ As seen above, many advocate that the criminareatf the crimes that are the subject
matter of international criminal law do not neespecific descriptior®®

This idea should be taken together with the faet tmurder, torture, enslavement and other
similar crimes are crimes that ameala in sein contrast to crimes that areala prohibita’® The
requirement of legality is thus strained to a qeesbf whether the underlying act was criminal tyy i
nature’®® Accordingly, a factor to consider whether theiwittlial could have foreseen the criminal
character of his act is “the egregious nature efdtimes charged'*!

If one uses the qualitative requirements of acbdigi and foreseeability, any individual
committing one of the crimes in the Statute courb$ee that they ran a risk of prosecufifithe
drafters of the Statute subjected all the crimdhiwithe Statute to gravity elements and the juctgsh
of the ICC to adjudicate these crimes to gravitgsholds. Let us come back to the example provided
in the introduction of this chapter of gender-peut®n as a crime against humanity. That gender
persecution is not a crime firmly established urmestomary international law might be a realityt ibu
cannot be reasonably believed that an individudl bt know that he was committing an act of
criminal nature when (here | broadly list the elatseof the crime of gender-persecution) they sdyere
deprived one or more persons of fundamental righitseason of these persons’ gender, as part of a
widespread or systematic attack directed againitilen population’*®Pursuant to the ‘foreseeability’
approach, the individual committing these crimesusth have foreseen, due to their egregious nature,

that this conduct was crimina4

737 See Bert Swart et al., The Legacy of the latiional Criminal Tribunal for the Former Yugoslaytaxford University
Press, 2011), p. 223-227.

738 Meron, supra note 680, p. 244-248.

739 See Schabas, supra note 278, p. 34.

740 Prosecutor v. Furundzija, ICTY, Trial ChamhRrdgment, IT-95-17/1-T, 10 December 1998, par. 16%- Prosecutor
v. Delalic et al., ICTY, Appeals Chamber, Judgmém96-21-A, 20 February 2001, par. 178-180.

741 Prosecutor v. Milutinovic et al., ICTY, Appeathamber, Decision on Dragoljub Ojdanic’'s Motionallénging
Jurisdiction — Joint Criminal Enterprise, ICTY, 88-37-AR72, 21 May 2003, par. 40, 43; See Swaifi, p3227.

742 Schabas, supra note 139, p. 74.

743 For a full account of the elements of the crohgender persecution as a crime against humasegy Article 7 (1) (h)
Crime against humanity of persecution, ElemeniSrahes.

744 See Schabas, supra note 139, p. 74: “The sthad@pted by the European Court of Human Righth véspect to
retroactive crimes is that they must be both adolessind reasonably foreseeable by an off endavitmbly, the
Prosecutor will adopt this reasoning, and argug tham the moment the Statute was adopted, dieavéry least from
the moment it entered into force, individuals hageeived sufficient warning that they risk beinggecuted for such
offences, and that the Statute itself (in ArticB{3)) contemplates such prosecution even with dpeStates that are
not yet parties to the Statute.” (footnote omitted)
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The accessibility and foreseeability approacimasyever, not accepted by all. Kenneth Gallant,
for instance, deems that the foreseeability requer@ “may swallow the principle of legality
whole.”*® Let us take the example of the calsegic v. Germanywhere the ECrtHR had to decide
whether a conviction by German Courts for cultigahocide committed in Bosnia and Herzegovina
violated Article 7 ECHR® Article 220a of the German Criminal Code readshie same fashion as
Article 2 of the Genocide Convention, which is nafiy understood as excluding cultural genocitle.
However in the case of Jorgic the German Coursrpnéted their genocide definition as including
cultural genocidé®® The only source that could have provided Jorgit wbtice of this interpretation
to be adopted by the German Courts was the writifigeome scholaré® The ECrtHR, nonetheless,
found that the German courts’ interpretation of ¢hiene of genocide could reasonably be regarded as
consistent with the essence of that offence antl whth the assistance of a lawyer Jorgic could
reasonably have foreseen that he risked being etiasith and convicted of genocid®. Evidently,
the specificity of law, the value of legal certgirdnd the rule of strict construction are seriously
challenged when foreseeability is valued more than-retroactivity. Grover writes “there does not
seem to be a sufficiently certain way to circumserthe concept of foreseeability apart from the
existence of the same criminal prohibition undepli@pble national law.”* The Human Rights
Committee and the Inter-American Court of Human h&ghave not taken up these qualitative
requirements although they dealt with the issuetibactivity in notable casé¥

If one wishes to pay more than lip service tortlle on non-retroactivity one has to reject the
plea that the conduct was of such an egregiousen#itat the accused should have known that they ran
a risk of prosecution. There is a risk, indeedt tha accessibility and foreseeability requiremerats

be over-stretched to include all conduct that wada in sebut not criminalized by the law applicable

745 Gallant, supra note 533, p. 364.

746 Jorgic v. Germany, Grand Chamber, JudgmentHEGrApplication No. 74613/01, 12 July 2007, pga#, 36, 47.

747 E.g. Prosecutor v. Krstic, ICTY, Trial Chambaudgment, IT-98-33-T, 2 August 2001.

748 Especially due to a General Assembly resolutignating ethnic cleansing with genocide and atssome German
scholars advocating for this interpretation of treaty, see Jorgic v. Germany, Grand Chamber, JedgrECrtHR,
Application No. 74613/01, par. 27, 36, 47, 12 »OY7, par. 107.

749 Van Schaak, supra note 670, p. 171-172; TommBoand Carrie van der Kroon, Inconsistent Delibhenat or
Deliberate Inconsistencies? The Consistency oEitHR’s Assessment of Convictions based on Intewnat Norms,
7 Utrecht Law Review 167 (2011).

750 Jorgic v. Germany, Grand Chamber, JudgmentHECGrApplication No. 74613/01, 12 July 2007, pkt3.

751 Grover, supra note 324, p. 173.

752 Juratowitch, supra note 671.
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at the time of commissiofi® In the long run, this assessment of foreseealigligqual to assessment of
whether it would be unjust to let the perpetratbran abhorrent conduct go free as stated in the
Nuremberg judgment.

3.7.5. A Strict application of legality

A better way to assess whether the Court while aisieg jurisdiction on the basis of retroactive
referrals violates the prohibition of non-retroaityi is to inquire whether the conduct constituges
penal offence under applicable international lavihat time of the alleged offence. Thus, the Court
would need to confirm that the crime’s definitiondamode of liability under which the accused is
charged is reflective of custom existing at theetiof the commissioft* In addition to customary
international law, the Court can look at other sesrof international law (i.e. applicable treatesl
general principles of law) if they entailed indiual criminal responsibility at the time of the cotlin
question’>® Thus, the individual is punished for conduct tvais indeed criminal at the relevant time
but by a source of law other than the Rome StaHgece, the retroactive referral would not clasthwi
the rule on non-retroactivity.

Article 21 (1) (b) Rome Statute opens the doorddges to look at “applicable treaties and the
principles and rules of international law, incluglithe established principles of the internatioaal bf
armed conflict”’*® Failing that the conduct was not criminalized hystomary international law,
treaties or general principles of internationahugnal law, Article 21 (1) (c) allows the Court tpy

“general principles of law derived by the Courtrfranational laws of legal systems of the world

753 Gallant, supra note 533, p. 364-365; Grovgrauote 324, p. 171-173; See Schabas, supra 88 134.

754 Broomhall, supra note 504, p. 720; Theodor Memevival of Customary International Humanitarinaw, 99
American Journal of International Law 832 (2005/l@nt, supra note 371, p. 821, 826; Gallant, snpta 533, p. 339-
341; Grover, supra note 324, p. 262; supra note [2881.

755 If nulla poena sine lege praevia is also taktnaccount, reclassification of the crimes camgdiin the Statute in other
sources of law that were binding on the accuseitheatrelevant time would not offend the principlelefality. See
Gallant, supra note 533, p. 340.

756 Arsanjani, supra note 331,p. 29; In Lubangasétutor v. Lubanga Dyilo, ICC, Appeals Chambedgdtent on the
Appeal of Mr. Thomas Lubanga Dyilo against the Biei on the Defence Challenge to the Jurisdictibthe Court
pursuant to Article 19 (2) (a) of the Statute dd8tober 2006, ICC-01/04-01/06 (OA4), 14 Decembdl62@he appeals
chamber considered that Article 21 (3) commands ttie Statute be interpreted but also applied mfaronity with
human rights. The Court found that there was arladn the Statute as it did not provide for stayfceedings in the
case of breach of accused’s fundamental rightstlzaitdt had the power under 21 (3) to still impsseh stay although
not provided by the Statute.
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including, as appropriate, the national laws ot&tahat would normally exercise jurisdiction oves
crime.””’

Thus, the Court could also look at the domestic d@plicable to the conduct to see whether a
crime sufficiently similar to the Rome Statute geion existed under applicable national 1a%. The
ICTR’s jurisdiction over ‘common Article 3" and Adanal Protocol Il was also based on the fact that
these conventions were in force at the time ofceflict and that the offences within the tribuisal’
jurisdiction were crimes under the laws of Rwafittddence, the offences under domestic law were
essentially reclassified as an international crime.

More controversially, if the Court finds that thexderlying acts were criminalized under
applicable national law, the offence can also Istassified as an international crirff8 That ‘ordinary’
crimes are committed in a wider context as eithiene&s against humanity or genocide or in nexus with
an armed conflict does not entail that an individizm believe that these acts were not crimiffarhe
accused was committing a crime at the time of thrarnission; the additional factors required to make
the domestic crime an international one are qealifas ‘jurisdictional’ or ‘aggravating?Thus, the
principle of non-retroactivity is not offended. There of the rule appears to be met since the astav
crime under applicable law when commitf&d.

However, when an international crime is reclasdifas an ordinary crime, the crime is not
properly labeled and the stigma for committing atefinational crime is not recogniz&d.Thus,
reclassification of crimes remains a tool that mistcircumscribed. Furthermore, in order to also

757 However, we ought to be cautious when usingcler?l (1) and (c) Rome Statute. There is indéeddanger that
subsidiary sources be used in contradiction with phinciple of strict construction contained in idle 22(2); See
Prosecutor v. Thomas Lubanga Dyilo, ICC, Trial Chaml, Judgment pursuant to Article 74 of the Stat@eparate
Opinion of Judge Adrian Fulford ICC-01/04-01/06-2834.4 March 2012; see also; Prosecutor v. Mathigudjblo
Chui, Trial Chamber, Judgment pursuant to Articleof the Statute - Concurring Opinion of Judge €time Van den
Wyngaert, ICC-01/04-02/12-4, 18 December 2012.

758 Van Schaack, supra note 649, p. 168; Grovpraswote 312, p. 162; Gallant, supra note 5133p-1132.

759 See Prosecutor v. Kayishema and Rutaganda,,|Td Chamber, Judgment, 21 May 1999, par.158, 15

760 This technique must be distinguished from teharacterization of charges, a procedure usdatieatCC, under
Regulation 55; see also Prosecutor v. Germain lgatafrial Chamber Il, Jugement rendu en applicati@tiArticle 74
du Statut, Minority Opinion of Judge Christine Vden Wyngaert, ICC-01/04-01/07, 8 March 2014; Onassification
of the crime see Gallant, supra note 533, p. 36¥-36

761 United States v. von Leeb (The High Command¥faB. V. A. Rolling, The Law of War and the Natad Jurisdiction
Since 1945, 100 Recueil des Cours 345-46 (1960 Sehaack, supra note 670, p. 168; However, onethés
prudent in applying this technique since an aathsas murder, can be a crime when committed ingigae but is not
classified as such in an armed conflict when coreahiby belligerents who enjoys a ‘combatant prgéle.

762 Van Schaack, supra note 670, p. 168-169; Grsuera note 324, p. 162; Gallant, supra note p3B31-132.

763 Gallant, supra note 533, p. 367; Grover, sapta 324, p. 183.

764 Grover, supra note 324, p. 164.
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respectnulla poena sine lege praevianly the sentence applicable under national law the
underlying conduct at the time of commission shdwedapplied®® Therefore, to be in accordance
with these two components of legalityu{lum crimemandnulla poena sine lege)he crime must have
existed under applicable law at the time of comimissnd the sentence cannot be higher than the one
provided for by the applicable law at the time ofrgnission’®®

Finally, it is not clear whether every crime unttee Rome Statuf&’ contains an underlying act
criminalized by applicable national law. For ingtanenlisting child soldiers is not a crime in gver
State’®®In this circumstance the reclassification of thinée would be of no avail unless the act was
criminal under customary international law (whishprobably the case now) or applicable treaty law
providing for direct criminal liability®®

Despite the lack of a specific provision in the RoBtatute allowing an accused to challenge
the jurisdiction on the ground that the Statute natsapplicable to them - even though it was ircéor
retroactive referrals do not genuinely conflictiwibe rule of non-retroactivity. Applying Articlel3)
as an interpretative clause gives the same resaltcanflict clause; however the existence of ccing
precluded since the judges are able to interpretyahe apparent confliéf’ Thanks to Article 21 (3)
Rome Statuté’the Court can resort to Article 21 (2) and (3)passible sources under which the

765 Gallant, supra note 533, p. 368; See also Matmra note 680, p. 246; Before a punishment eagxacted it needs to
have been part of the law. This is a necessaryidatmn of what is explicitly prohibited by nullaopna sine lege
praevia. The rule on non-retroactivity of punishmexs provided by the UDHR, ICCPR, ECHR and IACHRhibits
the imposition of heavier punishment then the qu@ieable at the time of the crime.

766 The latter requirement derives from nulla pogina lege, Gallant, supra note 533, p. 341.

767 Gallant, supra note 533. p. 367-368.

768 | am not necessarily arguing that ‘enlistmdntiald soldier’ has not reached the status of g@mary crime. However,
in 2002, the Special Court of Sierra Leone issuatkeision in which it struggled to find that enriligt child soldier
constituted a crime under customary internatioas in 1996; Prosecutor v. Norman, SCSL, Appealsnilfer,
Decision on Preliminary Motion Based on Lack ofiddiction (Child Recruitment), SCSL-2004-14-AR72(B) May
2004. This difficulty came from the fact, inter alithat the UN Secretary General was doubtful oethdr the
enlistment of child soldiers was criminalized unagernational law in 1996, see Report of the SacyeGeneral on the
Establishment of a Special Court for Sierra Leoc®&000/915, 4 October 2000, par. 17-18. Indeed,3beretary
General observed that ‘it is far less clear wheth& customarily recognised as a war crime emgithe individual
responsibility of the accused”. The dissenting apirof Judge Robertson remains one of the mosteguobe from an
international criminal tribunal on the issue of pefroactivity. Robertson harshly criticized hlleagues for finding
that enlisting child soldiers constituted a crinreler customary international law. See particul@igsenting opinion
Judge Robertson, par. 11-17. However, Robertsaaveel that enlistment of child soldiers became trahuniversally
since the adoption of the Rome Statute in 1998. Semack writes that “the number of child soldier&frica could
suggest the existence of a regional custom witheetgo the practice.” Van Schaack, supra note p7058.

769 Gallant, supra note 533, p. 368.

770 Pauwelyn, supra note 231, p. 334

771 Bitti, supra note 716, p. 303.
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accused committed a crime and can if the condustneécriminalized under any law applicable to the

accused, at the time of the conduct, decline tooesesjurisdiction.

Conclusion

Although the Rome Statute was adopted by a noninmars vote, it is argued under the ‘universal
jurisdiction conception’ that the international cmumity decided to make it universally applicable.
While it is true that the Statute speaks of ‘criméamternational concern’, is this sufficient tstablish

the authority to universally prescribe all the asncontained in the Statute. The answer begs the
guestion. If the Statute can be considered anfabednternational community then it has the autijo

and legitimacy to universally prescribe crimes ofernational concern. Or, is the Rome Statute
assertion to be an act of the international comtyumifalse pretension? Should we refer to the ‘ICC
community'?

It is true that the Rome Statute drafters carefséiected the crimes included in Articles 6 to 8
of the Statute and subjected them to gravity elésand thresholds. Gravity ensures that due to its
inherent gravity the conduct is universally regards punishabl&? Second, the gravity of the crime
makes it a matter of such serious internationateomthat it cannot be left to the discretion oérethe
most directly concerned state. The Statute wastadamnd ratified by an ample majority of States and
more importantly is embedded in the UN system. Pheponents of the ‘universal jurisdiction
conception’ claim that, for these reasons, the esincontained in the Rome Statute were made
universally applicable at the time of its entryoirforce. If this reasoning is accepted then the &om
Statute provisions on the Court’s jurisdicticatione temporisnullum crimen sine legenulla poena
sine legeand non-retroactivityatione personaare fully consistent with the principle of leggligven
in situations retroactively referred under Artidl@ (b).

While the ‘universal jurisdiction conception’ codsrs that the Rome Statute can be applied
uniformly to all accused, regardless of whether 8tate with primary jurisdiction had ratified the

772 Sadat, supra note 25.
773 See Einersen, supra note 189; Hostage Case.
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Statute, the ‘Chapter VII conception’ conceivest tthee Rome Statute becomes applicable law to a
specific situation when the SC uses its extraorgip@awers to target a specific State and oblige it
abide by the rules contained within the Statutedédrthe ‘Chapter VIl conception’, the Rome Statute
becomes applicable law in the referred State’sl legier at the time of the referral. As of now, the
instances where Article 13 (b) Rome Statute has lsed to refer a situation to the Court both had
retroactive effects.

I have shown that there are three ways - if ongtsdibe ‘Chapter VII conception’ - to interpret
retroactive referrals under Article 13 (b) withaueating a genuine breach of non-retroactivityst;iif
one applies non-retroactivity like in Nuremberg asgeneral principle of justice, a retroactive
application of the ‘most serious crimes of conderthe international community’ would not be unjust
Second, if one considers that non-retroactivitg isorm firmly established in customary internationa
human rights law: one has to consider that the BChat intend to violate it, and that the ICC must
interpret its Statute in light of this norm. Thussituations where the Court exercises jurisdicboer
conduct that occurred prior to the referral, it caty find an accused guilty if the conduct wasrenal
under applicable treaty law, customary internatidaa, general principles of law or national law. |
other words the Court must refer to sources othan tits Statute. Thirdly, a way of resolving the
apparent conflict between retroactive referrals mod-retroactivity of criminal law that is in betem
the two previous solutions is to assess whetheratoeised could have reasonably foreseen, at the
relevant time, that they were committing a crimdthdugh some courts which consider non-
retroactivity as a human right adopted the ‘forabdiy’ element, this element when used in the
context of ‘the most serious crimes of concernh® international community as a whole’ risks being
reduced to a simple evaluation of the gravity c¢ ttrime. Hence, it may end up being a simple
application of non-retroactivity as a principle joktice under another formula. All in all, only the
second way to resolve this conflict between retiivaaeferrals and non-retroactivity of criminalda
sharply differs with the ‘universal jurisdiction moeption’.

Contrary to the ‘universal jurisdiction conceptipriinder the ‘Chapter VII conception’
selectivity appears to be part of the judicial gg&z One may have concerns that the term selgctivit
resonates too much with ‘victor’s justice’, a tetimat is reminiscent of the criticisms made agaihst
Nuremberg and Tokyo Tribunals. On the other harmksdthe Rome Statute really have the legal

capacity to be imposed upon any State, and moreifadly against any accused without any
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accommodation to the special status of the spesifiations at stakeThe legitimacy of the Court in

such situations could rest on the way conflictsxofms with non-retroactivity are handled. To avoid
norm conflict between retroactive referrals and-nemoactivity by completely delinking one or other
of the conflicting norms from international law k$snot only resulting in another manifestation of

‘victor’s justice’ but also reflecting the ‘idenitrisis’ affecting international criminal laf{?

774 See Darryl Robinson, The Identity Crisis oBmnfational Criminal Law, 21 Leiden Journal of Im&tional Law, 925—
963 (2008).
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4. Article 13 (b) vs Immunity of State Officials

Rarely is there a subject that attracts more amigagothan the immunity of State officials for crisne
such as genocide, crimes against humanity and waes. The debate on whether foreign criminal
fora can exercise jurisdiction over individuals that ac the name of a State revolves around the
interplay between international criminal law and thternational law on immunities. The latter regjm
on the one hand, proceeds from the well-establigiézl that declares the State and its officials
immune from the jurisdiction of other States. Thwnfer, on the other hand, is predicated on
humanitarian values containétter alia in the Nuremberd® and Tokyd’®judgments, the Convention

™ the Convention against

the jurisprudence of thad hoc tribunals,the Pinochet Case/®* many other national

against Genocidé’’ the Geneva Conventiorié® the Eichmann Case
Torture,®°
proceedings and the Rome Stat{fteall of which call for the accountability of perpators of
international crimes, regardless of their offigaalsition. International law seeks to accommodaté bo
of these regimes.

This chapter will address the immunities undeernmational law of State officials from
proceedings before the ICC but also from natiomat@edings enforcing an ICC arrest warrant. The
immunities of high and low ranking officials wilketdescribed in the first section. The first sectiolh
also show that there is a measure of indetermiaactp whether the immunity of high-ranking State

officials from States not party to the Rome Statsiteelevant before the ICC. Against this backgihun

775 Nuremberg Judgment.

776 Judgment of International Military Tribunal fitre Far East, 12 November 1948, in John PritchatiSonia M. Zaide
(eds.), The Tokyo War Crimes Trial, Vol. 22.

777 Convention on the Prevention and Punishmerth@fCrime of Genocide (New York, 9 December 1948)jted
Nations, Treaty Series, vol. 78-277.

778 Geneva Convention for the amelioration of thiedition of the wounded and sick in armed forcethanfield (Geneva,
12 August 1949); Geneva Convention for the amdiimnaof the condition of the wounded, sick and shigcked
members of the armed forces at sea (Geneva, 12sA0§49; Geneva Convention relative to the treatroéprisoners
of war (Geneva, 12 August 1949); Geneva Convent@ative to the protection of civilian persons ime& of war
(Geneva, 12 August 1949; Protocol Additional to theneva Conventions of 12 August 1949, and relatinghe
protection of victims of international armed coafti (Protocol 1) (Geneva, 9 June 1977; Protocol ihaltbl to the
Geneva Conventions of 12 August 1949 and relatinthé protection of victims of non-internationatreed conflicts
(Protocol Il) (Geneva, 9 June 1977).

779 Eichmann Appeal; Eichmann Judgment.

780 Convention against Torture and Other Cruelutméin or Degrading Treatment or Punishment (New Ydik
December 1984), United Nations, Treaty Series, 1465, p. 85.

781 Pinochet No. 1; Pinochet No. 3.

782 Rome Statute of the International Criminal Goant. 27.
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the next two sections (4.2. and 4.3.) will analyneler the ‘Chapter VII conception’ and the ‘uniadrs
jurisdiction conception’ whether a State officiediih a State not party to the Rome Statute is edttt
invoke their immunity before the ICC when it exegas jurisdiction under Article 13 (b). Finally, ias
is highly improbable that a State official from &t® not party to the Statute would appear volilgtar
before the ICC, the last part of my analysis (sec#.4) will inquire, using both ‘conceptions’, s
whether the immunities of State officials are a tmanational authorities enforcing an arrest watrran
from the ICC.

4.1.Immunities of State officials under international law

The immunities of State officials under internatibtaw can be separated into two categories: (1)
immunity ratione materiaewhich any State official enjoys when performindioél acts; and (2)
immunity ratione personaevhich only holders of high office enjoy for anytagerformed while in
office.”® The rationale of both immunitiestione materiaeand personaeis to “ensure the effective
performance of their functions on behalf of theispective States® Thus, immunities are not for the
benefit of the individual exercising the functiodevertheless, immunitsatione materiadas attached
to the functions of the official, while immunitatione personaeelates to the position of the official.
Immunity ratione materiaaloes not cover personal acts, but continues tsistuéven after the official
ceases to perform his or her official functiongslfor this reason that we speak of immunity dtéat

to the acts of the official while performing his ber functions. Hence the qualification that this
immunity is based on the principle of equality ¢&t8s: a State does not judge the acts of anothtr S

783 This distinction was adopted by France and ddjibin Certain Questions of Mutual Assistance inn@hal Matters
(Djibouti v. France), supra note 17, p. 177. Al-Adsv. United Kingdom, European Court of Human Rsgldudgment,
Application No. 35763/97, 21 November 2001, par;, B&rdinand et Imelda Marcos c. Office fédéral depblice
(recours de droit administratif), Switzerland, Tnital fédéral, ATF 115 Ib 496, p. 501-502 ; Pinodina. 3), p. 581 (in
particular: Lord Browne-Wilkinson, p. 592; Lord Gaff Chieveley, p. 598; Lord Hope of Craighead,6@2; Lord
Hutton, p. 629; and Lord Saville of Newdigate, g16Lord Millet, pp. 644-645). However, the Intetinaal Court of
Justice in the Arrest Warrant Case, did not redethis classification. See also e.g. Cassese, s\uqieal66, p. 862-864;
Vanessa Klingberg, (Former) Heads of State befurrnational(ized) criminal courts: the case of @saTaylor before
the Special Court for Sierra Leone, 46 German Yeaaklof International Law 544 (2003); Andrew D. Mitdl, Leave
Your Hat On? Head of State Immunity and PinochgtiM®nash University Law Review 230-231 (1999).

784 theCase Concerning the Arrest Warrant of 11 April 2@D@mocratic Republic of the Congo v. Belgium) ima¢ional
Court of Justice, Judgment, I.C.J. Reports 2003, par. 53(hereinafterArrest Warrant Case
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- par in parem imperium non hab& Immunity ratione personaés a procedural defense based on the
notion that any activity of an incumbent Head o&t8t Head of government, foreign minister and
diplomatic agerff® must be immune from any interference of a fore®ate. It covers official and
private acts committed prior to and during offi.1t does not exculpate high-ranking State
representatives from their responsibility as immyratione materiaaloes but it does grant procedural
immunity. Put simply, a high-ranking State repréagwe enjoying immunityatione personaés liable
but foreign domestic courts are barred from exargigurisdiction. However, immunityatione
personae can only be enjoyed by incumbent Heads of Stated ather high-ranking State
representative§®when they cease to hold office immunitione personaalso ceases but immunity
ratione materiagemains’®

On the 14 February 2002 the ICJ issued its judgnmerthe Case Concerning the Arrest
Warrant of 11 April 2000 (Democratic Republic oét@ongo v. BelgiumhereinaftetArrest Warrant
Casg. The ICJ, after reviewing national and internasibcase law and instruments, declared that
customary international law does not provide angeexion to the immunity of a foreign affairs
minister before foreign criminal jurisdiction everhere suspected of war crimes and crimes against
humanity’®® Nonetheless, the ICJ then stressed that “immrity jurisdiction enjoyed by incumbent
Ministers for Foreign Affairs does not mean thagyttenjoy impunity”* In order to exemplify this
statement, the ICJ enumerated four circumstanceseathe immunity of a sitting high-ranking State
representative would not represent a bar to crihpnasecution: (1) when the national authorities of

the State they represent institute proceedingsw{n the State they represent or have represented

785Prosecutor v. BlaskidCTY, Appeals Chambedudgment on the Request of the Republic of CrdatiReview of the
Decision of Trial Chamber Il of 18 July 1997-95-14-AR108bis, 29 October 1997, par. 41.

786 Nevertheless, diplomatic immunity is confinedttie States where the agent is accredited antet&tates where he
passes while proceeding to or returning from histpsee Vienna Convention on Diplomatic Relatioisjcle 40.
Conversely, the immunity ratione personae of tieohigh-ranking State representatives is erga emne

787 Gadaffi, Arrét No. 1414 of 13 March 2001, refed in: 105 Revue Générale de Droit Internati¢hadlic (2001) 474;
on this decision Salvatore Zappal29 Heads of State in Office enjoy Immunity fromishliction for International
Crimes? The Ghadaffi Case before the French Coufdssation 12 European Journal International Law 595-612
(2001).

788 See Draft article 4, ILC, Second Report of $ipecial Rapporteur, Ms. Concepcién Escobar Herrrdépril 2013,
U.N. Doc. A/CN.4/661, provisionally adopted at Btth session of the International Law Commission.

789 Cassese, supra note 166, p. 864-865.

790 Arrest Warrant Case par. 58.

791 Arrest Warrant Case, par. 60. The ICJ furtidgted: “Immunity from criminal jurisdiction and inddual criminal
responsibility are quite separate concepts. Whilsdictional immunity is procedural in nature,roial responsibility
is a question of substantive law. Jurisdictionamiamity may well bar prosecution for a certain pérar for certain
offences; it cannot exonerate the person to whappties from all criminal responsibility.”
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waives the immunity; (3) when the high-ranking 8teg¢presentative does not hold office anymore,
other States “may try the former high-ranking aéis in respect of acts committed prior or subsatue
to his or her period of office, as well as in redpef acts committed during that period of officea
private capacity”® and, (4) when the high-ranking State represemtaisvsubject to proceedings
before “certain international criminal courts, wéhey have jurisdiction’®*

The first and second circumstances, i.e. natiprateedings and waiver of immunity, have not
created significant disagreement. They rest upamddmental principles of international law:
sovereignty and consent. In this sense they confmimciples that were well established in
international law and that arguably did not neey darification. However, the third and the fourth
circumstances, namely prosecution of former offscimr acts committed in a private capacity and
prosecution before “certain international crimigalrts, where they have jurisdiction” have been the
subject of a hot debate between scholars and ginganterpretation by international courts.

The third circumstance applies when the high-nagk$tate official no longer holds office —
immunity ratione materiag other States “may try the former high-rankingi@é#is in respect of acts
committed prior or subsequent to his or her peabdffice, as well as in respect of acts committed
during that period of officén a private capacity "** In other words, the former high-ranking official i
still immune from foreign criminal jurisdiction fothe acts committedn an official capacity
Obviously, this is difficult to reconcile with thprinciple of individual criminal responsibility for
international crimes committed in the name of th&eS > As Judge Van den Wynga€ftand many
commentators have arguédmost international crimes are committed on bebflhe State, and to
negate the official character of such crimes wdbkel to fly in the face of reality™® Furthermore, if

the authorities of the home State remain in conmgeawith the former State official, it is highly

792 Arrest Warrant Case, par. 61.

793 Arrest Warrant Case, par. 61.

794 Arrest Warrant Case, par. 61 (emphasis added).

795 Nuremberg principle No. 1.

796 Arrest Warrant Case, Separate opinion of JaddgeocVan den Wyngaert, par. 34-36.

797 See e.g. Cassese supra note 166; David S.rKbtlenunities of Foreign Ministers: Paragraph 61tk Yerodia
Judgment As It Pertains to the Security Council d@ne International Criminal Court, 20 American Usisity
International Law Review 7-42 (2004); Marco Sasdokrrét Yerodia: quelques remarques sur une r&fau point de
collision entre les deux couches du droit inteoral, 106 Revue belge de droit international 798-82002); Jan
Wouters, The Judgment of the International Courdusdtice in the Arrest Warrant Case: Some Critiamarks, 16
Leiden Journal of International Law 253-267 (2003).

798 Craig Barker, International Law and InternagioRelations: International Relations for the 2@shtury (Continuum,
2000), p. 153.
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unlikely that national proceeding will be institdtagainst the former official (first circumstanc®)
that a waiver of immunity from foreign criminal jadiction will be issued (second circumstance).
Consequently, impunity is almost ensured. Whilég#s Higgins, Kooijmans and Buergenthal in their
separate opinion underline that international csroannot be regarded as official acts, the sil@ice
the majority judgment on this point leaves the éssmsettled and at risk of being interpreted to the
contrary’®® Cassese, and many others, claim that the ICJctedléo recognize that there is a specific
exception under customary international law to imityuratione materiador international crime&>°
It seems indeed that the third circumstance bnmgee confusion than clarification.

The significance of the words used in theest Warrant Case’s obiter dictuto delineate the
fourth circumstance merit its quotation in full:

an incumbent or former Minister for Foreign Affainsay be subject to criminal proceedings
beforecertain international criminal courts, where thegue jurisdiction Examples include the
International Criminal Tribunal for the former Yugavia, and the International Criminal
Tribunal for Rwandaestablished pursuant to Security Council resolugionder Chapter Viobf
the United Nations Charter, and the future Inteoma Criminal Courtcreated by the 1998
Rome ConventionThe [Rome] Statutexpressly providesin Article 27, paragraph 2, that
“[ifmmunities or special procedural rules which matyach to the official capacity of a person,
whether under national or international law, shadit bar the Court from exercising its
jurisdiction over such a perséft:

Was the ICJ, in the present case, providing a @émsception to the immunity of State officials for
proceedings before international criminal courtsZ&h this exception be qualified?
From the outset, it is worth emphasizing thatppears that not every international criminal

court can exercise jurisdiction over an officialtiged to immunity but only “certain international

criminal courts”. Instead of detailing the condits and criteria required to qualify as one ofrtam

799 Arrest Warrant Case, Joint separate opinialudfes Higgins, Kooijmans and Buergenthal, par. 85.

800 Cassese, supra note 166, p. 864-865; Insttudrdit international, Resolution on Immunitiesnfrdurisdiction and
Execution of Heads of State and of Government terirational Law, adopted by the Institut at its ¥auver session in
2001, in Annuaire de I'Institut de droit internatad, vol. 69 (2000-2001), pp. 742-755. Cassesaasnpte 73, p. 864-
866, 870-874; Paola Gaeta, Official Capacity anthimities, in Cassese et al., supra note 6, p. 829-Bappala, supra
note 787, p. 601-602; Dapo Akande, International llamunities and the International Criminal Col@8 American
Journal of International Law 414 (2004); ProsecwtoKaradzic and others, ICTY, Trial Chamber, Dixison the
Bosnian Serb Leadership Deferral Proposal, IT-33-5t6 May 1995, par. 22-24; Prosecutor v. FurumdZijrial
Chamber, Judgment, 1T-95-17/1, 10 December 1998, 1#0; Prosecutor v. Slobodan Milosevic, Trial Gler,
Decision on preliminary motions, 1T-02-54, 8 Noveanl2001, par. 28rosecutor v. BlaskidCTY, Appeals Chamber,
Judgment on the Request of the Republic of Crdati&eview of the Decision of Trial Chamber Il & duly 1997 IT-
95-14-AR108bis, 29 October 1997, par. 41; Inteorati Convention on the Suppression and PunishnfethedCrime
of Apartheid (New York, 30 November 1973) UnitedtiNas, Treaty Series, vol. 1015, p. 243, art. 3.

801 Arrest Warrant Case, par. 61 (emphasis added).
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international criminal courts”, the ICJ offered exales of tribunals and courts it considered to be
within what one might call a privileged categorccording to the ICJ, the ICTY and the ICTR,
established pursuant to SC resolutions adoptedrudidapter VIl of the UN Charter, and the ICC,
created by the Rome Statute, may submit to crinpnadeedings officials entitled to immunitgtione
materiaeandratione personaeYet, the Court provided no guidance as to whakesahese courts
more entitled to overrule immunities of State o#fis than other international criminal courts. For
instance, can the Special Tribunal for LebaffBrestablished pursuant to a SC resolution adopted
under Chapter VII, or the Lockerbie Coffcreated by a treaty, submit any State officialsrtminal
proceedings? Furthermore, according to the ICd itat enough to fit within the category of “certain
international criminal courts”. Indeed, it is alsequired to “have jurisdiction”. Does this meanttha
even if the ICC is part of these “certain interaaél criminal courts”, there are still some caséens

it would lack jurisdiction over certain State offits? Or, is this additional criterion pleonastic?

The ICJ cited Article 27(2) of the Rome Statutestddence the prototype of a provision that
bestows jurisdiction over any State official, ipestive of their immunity®* Article 27(2) of the Rome
Statute explicitly rejects immunityatione personae however this explicit provision is new in
international criminal law instrumen®®> Conversely, the earlier provisions of tae hoctribunals
rejected immunityratione materiaebut not immunityratione personagat least not explicitly§®
Furthermore, none of the prior international crialinourts exercised jurisdiction over officials lhga

entitled to immunityratione personaeat the time of the proceedings. The first senktegd of State to

802 Security Council Resolution 1757 (2007) of 3@yM2007, authorizing the establishment of speciblmal to try
suspects in assassination of Rafiq Hariri, SIRES/10n this topic see William A. Schabas, The Sgletiibunal for
Lebanon: Is a ‘Tribunal of an International ChaegicEquivalent to an ‘International Criminal Cot’ 21 Leiden
Journal of International Law 513-528 (2008).

803 Agreement between the Government of the Uikiagdom of Great Britain and Northern Ireland ahd Government
of the Netherlands concerning a Scottish TriahimNetherlands (18 September 1998) 2062 1-356998M.

804 Rome Statute, art. 27 reads as follows: “1s Biatute shall apply equally to all persons withamy distinction based
on official capacity. In particular, official capicas a Head of State or Government, a member @b@ernment or
parliament, an elected representative or a goveamhrofficial shall in no case exempt a person frommmal
responsibility under this Statute, nor shall it, amd of itself, constitute a ground for reductioh sentence.
2. Immunities or special procedural rules which ratigich to the official capacity of a person, wietlinder national or
international law, shall not bar the Court from mi&ing its jurisdiction over such a person.”

805 Schabas, supra note 162, p. 446.

806 The provisions of thad hoctribunals are substantially reflecting Article 7the London Charter and the resulting
Nuremberg Principle No. 3 which states that "[tfhet that a person who committed an act which é¢anss a crime
under international law acted as Head of State empansible Government official does not relieve Hnom
responsibility under international law.” See Schsbsupra note 162, p. 450-452; Schabas, supra80aiep. 526-527;
See Bassiouni, supra note 289, p. 85.
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appear before an international criminal court wémitu Kenyatta and this only happened in 2814.
Before this groundbreaking case all trials invodyinigh-ranking State officials occurred when the
official ceased to hold office, i.e. when they abuwnly possibly invoke their immunityatione
materiae®® The provisions as well as the precedents of therriational criminal courts were
essentially focused on establishing that officidse criminal responsibility for crimes that weréhin
these tribunals’ jurisdiction, but not at securthg criminal jurisdiction of the tribunals over ioffls
enjoying immunityratione personaé®® The principle that an official position cannotiese the
accused of their criminal responsibility for intational crimes is contained in Article 27(1), nat i
Article 27(2) of the Rome Statuf&’ Article 27 (1) ensures that criminal responsipilian be found

807 BBC News, Kenyatta Appears at ICC in Hagud_fordmark Hearing, 8 October 2014.

808 The first instance where the prosecution ofeadHof State before an international criminal pligSon is contained in
the Report of the Commission on the Responsibditghe Authors of the War and on Enforcement of dk&s (29
March 1919). Although the Commission recommendhedestablishment of a High Tribunal for the prosiecuof the
Emperor William II, the report was drafted at a ¢ilvhere the German Kaiser was no longer Head dk.Sta
Furthermore, the resultant Article 227 of the Tyeaft Versailles noted that “[tlhe Allied and Assatgd Powers will
address a request to the Government of the Netfuzrfor the surrender to them of the ex-Emperarder that he may
be put on trial”. The request was never accedduytthe Netherlands. The Nuremberg Tribunal did prosecute any
serving high-ranking officials either. Joachim VBibbentrop, Reich Minister of Foreign Affairs (193845), and Karl
Doenitz, Reich Head of State (2 May 1945 - 23 M843) were tried and sentenced by the Nurembergifabbut the
proceedings took place after they ceased to béfiaepaccordingly they, then, only enjoyed immuyrmiatione materiae.
The same applies to Mamoru Shigemitsu, Japanesést®linof Foreign Affair (1943-1945) and Hiroshi Qsh,
Japanese Ambassador to Berlin (1938-1945), who thieceand sentenced by the International Militarjounal for the
Far East. Similarly, the ICTR did not addressithmunity of Jean Kambanda, former Prime MinisteRefanda from
April 1994 to July 1994, sentenced to life impristant for crimes against humanity and genocide, leenvindicted in
1997 he was not Prime Minister since 3 years; Rudee v. Kambanda, Trial Chamber, Judgment ande®ert ICTR-
97-23-S, 4 September, 1998; Prosecutor v. Kambahpeals Chamber, Judgment, ICTR-97-23-1, 19 Oat@®0.
The ICTY indicted Slobodan Milosevic in May 1999 ilghhe was the head of State of the Federal Repudili
Yugoslavia from July 1997 to October 2000. Theidgsse and circulation of this arrest warrant arguatiringed the
immunity and inviolability then enjoyed by Milosevunder international law. No State objected thatICTY violated
the rule on immunity ratione personae by issuing) @rculating the arrest warrant on the then Peggidf the FRY; see
Gaeta, supra note 428, p. 315-322. The arrest mtawas enforced and Milosevic was transferred tht custody of
the ICTY only in June 2001, i.e. when he enjoyedhimity ratione materiae. In the Decision on Prelamy Motions
the Trial Chamber refers to Milosevic's criminaspensibility not to its amenability to the juristion of the Tribunal
when the indictment was first issued. The ICTY dal review whether the indictment of June 1999 inesccordance
with international law, but whether it lacked congee by reason of Milosevic's status as former dHeh State;
Prosecutor v. Milosevic, Trial Chamber, Decision Preliminary Motions, IT-02-54, 8 November 2001 .p26-34.
Accordingly, it is debatable whether there were pracedents at the time of the Arrest Warrant @ds@ international
criminal court explicitly overruling the immunityatione personae of an incumbent high-ranking Stfiteial. See also,
Emmanuele Cimiotta, Immunita personali dei CapiStito dalla giurisdizione della Corte penale irdgionale e
responsabilita statale per gravi illeciti intermamli, 4 Rivista di diritto internazionale 1105-1P1( 2011); Kress, supra
note 178, p. 253.

809 Cherif Bassiouni, Introduction to Internatiof&iminal Law (Transnational Law Publishers, 2008),75, 82; Kress,
supra note 178, p. 252; Bryar S. Baban, La miseeervre de la responsabilité pénale du chef d'Etatier, 2012), p.
349.

810 Can both principles be conflated in one prow8iThe ILC in the commentaries to the Draft Cofi€ames against
the Peace and Security of Mankind states as folldWhe absence of any procedural immunity with exgpto
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without any distinction based on official capacdand Article 27 (2) ensures that the Court has
jurisdiction over officials normally entitled to gredural immunity from criminal jurisdictiof
However, as the ICJ noted “immunity from criminatigdiction and individual criminal responsibility
are quite separate concepts.” Indeed, the differebhetween these two separate concepts is
encapsulated in Article 27 of the Rome Stafiitélevertheless, this dichotomy is a novelty of the
Rome Statute.

Allegedly, the Rome Statute as a treaty can omnid lis States parties unless it embodies a norm of
customary international law. While Article 7 of thendon Charter, Article 7 (2) of the ICTY Statute,
Article 6 (2) of the ICTR Statute and Article 27df)the Rome Statute reflect customary internationa
law 2> the same cannot be so easily said about Artic(8)2f the Rome Statufé? In other words,
Article 27 (2) is possibly only a conventional egtien to the general rule on immunitatione
personaé>This would entail that customary international [pmvides an exception for proceedings
before certain international criminal courts onlithmwegard to immunityatione materiag immunity
ratione persona&vould remain applicable, unless the State of theia is deemed to have waived the
immunity. In the next section (4.2.) we will sémat the latter reasoning is adopted by the propisnen
of the ‘Chapter VIl conception’. In the followingestion (4.3) the ‘universal jurisdiction conception

will attempt to defend the opposite view.

prosecution or punishment in appropriate judicialgeedings is an essential corollary of the absehemy substantive
immunity or defence. It would be paradoxical tovamt an individual from invoking his official pogin to avoid
responsibility for a crime only to permit him toviwke this same consideration to avoid the consempsef this
responsibility.” ILC, Draft Code of Crimes agaike Peace and Security of Mankind, with commergageYearbook
of the International Law Commission 27 (1996); Hues this appears improbable, especially when walkr¢hat the
ICJ noted that “immunity from criminal jurisdicticand individual criminal responsibility are quitepsrate concepts.”
Arrest Warrant Case, par. 60. The difference betvibese two separate concepts is encapsulatedticieA27 of the
Rome Statute; Alebeek, supra note 124,p. 265-2a@baB, supra note 809, p. 349; Asad G. Kiyani, Adtita& the
ICC: The Problem of Head of State Immunity, 12 @sim Journal of International Law 457-508 (2013).

811 Broomhall, supra note 13, p. 138; Van Alebsekya note 293, p. 265-275.

812 See Schabas, supra note 413, p. 328: “The édsoemunity from prosecution must be treated ainct from of the
defence of the defence of official capacity. THas tis so can be seen in Article 27 of the RoméuStawith its two
opposable paragraphs, the first addressing thendefef official status and the second the mattehadd of State
Immunity. The Statutes of the [ICTY, ICTR, SCSL$ntain no similar provision on the issue of headStéte
immunity.”

813 They all substantially reflect the Nurembergnélple No. 3 which has been adopted by the Unhkdions and
reiterated by the Secretary General in its reporthe Statute of the ICTY has being a norm thasiltes that issued
written comments on the Statute agreed that tHesald be such a provision, Report of the SecreGayeral pursuant
to paragraph 2 of Security Council Resolution 88&Jay 1993, par. 55, UN Doc. S/25704.

814 See Kress, supra note 178, p. 250-256, Vaneglelsupra note 293, p. 265-275; Xavier Aurey,clatR7 : Défaut de
pertinence de la qualité officielle, in Julian Femdez and Xavier Pacreau, Statut de Rome de la QGénale
Internationale : Commentaire Article par Articleeff®ne, 2012), p. 843-862.

815 Ibid., Kiyani, supra note 810.
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4.2.The Security Council power to waive immunities befee international criminal courts

As seen above, the immunity of high-ranking Staticials is a rule of international law with
exceptions. The ‘Chapter VII conception’ proceedstlee assumption that Article 27(2) of the Rome
Statute is only a conventional exception to the eganrule on immunityratione personae
Nevertheless, immunityatione personadecomes irrelevant if the State of the officiadsemed to
have waived if*° In Prosecutor v. Uhuru Muigai Kenyattéhe first case where an incumbent Head of
State appeared before an international criminattcthe ICC never addressed the immunity of the
defendanf!’ It is true that, on the one hand, the Court caersid that, in exceptional circumstances, a
Chamber may exercise its discretion to excuse ansad on a case-by-case basis in order to enable
him to perform his functions of State from continegresence at tri&® Immunity, on the other hand,
was never raised. That can be simply explainedheyadct that by ratifying the Rome Statute, inahgdi
Article 27 (2), Kenya, of which Kenyatta was theddeof State, is considered to have waived thigrigh
it was entitled to under international law. Accogly, the legal basis of the court to exercise
jurisdiction over a situation would provide an aesvas to whether a particular State has waived the
immunity of its officials in respect of the procéegs in question.

According to a strict positivistic view internatian criminal courts’ rights to exercise
jurisdiction over an official entitled tonmunity ratione personas grounded on the same rationale as
national courts. As we have seen, the ICJ statéukiArrest Warrant Caséhat a foreign national court
may exercise jurisdiction over the State officiabaother State if the latter waives its immurfityin
such cases jurisdiction can be exercised becaes8ttte’s right to immunity has been relinquished.
The same appliesnutatis mutandisvhen a State is considered to have relinquishedight to

816 Arrest Warrant Case, par. 61.

817 Prosecutor v. Francis Kirimi Muthaura and UhMuigai Kenyatta, ICC, Pre-Trial Chamber Il, Deoision the
Confirmation of Charges Pursuant to Article 61(Y)énd (b) of the Rome Statute, ICC-01/09-02/11-B&2, 23
January 2012; Prosecutor v. Uhuru Muigai Kenyal@C, Trial Chamber V(B), Decision on Defence reduies
excusal from attendance at, or for adjournmenttied, status conference scheduled for 8 October 2@@,01/09-
02/11, 30 September 2014.

818 Prosecutor v. Uhuru Muigai Kenyatta, ICC, T@damber V(B), Decision on Defence Request for Gammhl Excusal
from Continuous Presence at Trial, ICC-01/09-028380; 18 October 2013.However, the Appeals Chamtaend that
the Trial Chamber had not properly exercised isem@ition, as it had granted the accused a ‘blaekaisal before the
trial had even commenced, effectively making hisesmite the general rule and his presence an exceRiosecutor v.
William Samoei Ruto and Joshua Arap Sang, Judgmerthe appeal of the Prosecutor against the deciidrrial
Chamber V(a) of 18 June 2013 entitled ‘DecisionhMn Ruto’s Request for Excusal from Continuous Bneg at
Trial’, ICC-01/09-01/11-1066, 25 October 2013.

819 Arrest Warrant Case, par. 61.
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immunity towards an international criminal cotftf customary international law does not provide an
exception to immunityatione personador proceedings before international criminal ¢susuch an
exception has to be found in the legal basis otthet®*

The legal basis of a court to exercise jurisdictomer a high-ranking official will determine
whether the State from which the individual deritksir immunity is bound to accept the court’s
jurisdiction. In this respect, there is a sigrafit difference between international criminal csurt
established pursuant to SC resolutions under Chafiteof the UN Charter and courts created by a
treaty®*?Upon joining an international organization a Stnesents to the constituent instrument and
to the institutional aspects of the organizaflohif the constituent instrument provides that imntiesi
are not applicable before this international orgation — such as the Rome Statute - members of this
organization are to be considered as having waiedight to immunity they had under international
law 824

If the constituent instrument provides that an argéthe international organization can issue
decisions that are binding upon each member - aa¢he UN Charter regarding the SC powers - each
member has to perform its obligations in good failkd accept and carry out the decisions of thenorga
The constituent instrument is, indeed, what regsldbhe obligations of States and of the internation
organization itself.

On the other hand, when drafting the constituestrimment of an organization, States cannot
create obligations for States that do not congeitt This canon is expressed by the Latin maganta
tertiis nec nocent nec prosurithe pacta tertiisrule is the most important objection to a treatgdzh
court’s exercise of jurisdiction over officials afState not party to the treaty establishing thetc®
States while ratifying the Statute of a treaty-loaseurt are only entitled to waive their own right

immunity not the rights of otheP4® Accordingly, international criminal courts are ited to exercising

820 Morris, supra note 27, p. 485; arguing thatchet27 is only a waiver of immunity for State-pest

821 Van Alebeek, supra note 124, p. 265-295; Ausapra note 814.

822 Akande, supra note 361; Koller, supra note ®éZhael A. TunksDiplomats or Defendants? Defining the Future of
Head-of-State Immunityp2 Duke Law Journal 654 (2003); Van Alebeek, aupte 293, 265-295.

823 lan BrownliePrinciples of Public International LaOxford University Press, 1998), p. 292.

824 Vienna Convention on the Law of Treaties (Vign1969), United Nations, Treaty Series, vol. 2335, art. 26.

825 ILC, Vienna Convention on the Law of Treati@&h commentaries, 2 Yearbook of the Internatidreav Commission
226-227 (1966). According to Article 34 of the VienConvention on the Laws of Treaties, “[a] tredes not create
either obligations or rights for a third State witit its consent.”

826 Vienna Convention on the Law of Treaties, a#;. Free Zones of Upper Savoy and the District ek GFrance v
Switzerland) Permanent Court of International $astl932 PCIJ Series A/B, No. 46; See Morris, supta 27, p. 485;
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jurisdiction over high-ranking State officials froBtates that consented to the constituent instruofen
the court?’

The ICJ did provide for an exception to the ruleérmmunity for “certain international criminal
courts, where they have jurisdiction”. Thymjma facie we seem to be in a rule ‘rule-exception’
relationship. In a relationship of “rule-exceptiopétween two norms there is simply an accumulation
of norms®?®If the two norms accumulate, they do not conflitthen the SC refers a situation to the
ICC under Chapter VIl with an explicit obligation tcooperate fully with the Court”, are we in a
situation of conflict of norms or of accumulatiohrmrms?

The ‘Chapter VII conception’ does not consider tinagvery situation where the ICC exercises
jurisdiction the immunity of State officials is natbar to prosecution. Quite the contrary, it vieines
immunity of high-ranking State officials from tharisdiction of the Court as a bar to prosecution,
unless immunity has been waived by the concerneteSThe general rule — immunity of State
officials — applies ‘unless’ immunity is waived. @ua waiver can be obtained through ratification of
the Rome Statute by the concerned State, issudnae ad hocwaiver by the concerned State, or
implied waiver residing on the obligation of thencerned State to “cooperate fully with the Court”
according to a Chapter VII resolution. While theotfirst examples of a waiver appear explicit, thst |
is implied. Interpretation is thus needed. Whaegired for a simple accumulation of norms is tiat
room be left for interpretation. Hence, an appatflict arises when a high-ranking official of a
State not party to the Rome Statute and which bassued a waiver of immunity is prosecuted by the
ICC.

However, through the tool of effective interpretative can imply that SC referrals to the ICC,
with an obligation to cooperate fully with the Cguncluding Article 27 (2) Rome Statute, entaihth
the immunity of the targeted State is waived by3kae Let us take the examples of #tehoctribunals
to show how waivers implied by the SC resolutiopsrate. The ICTY and the ICTR were created by
resolutions of the SC adopted under Chapter Vithef UN Chartef?° When thead hoctribunals

Akande, supra note 800, p. 419-20; See SteffenhiWimmunity for Core Crimes? The ICJ’s judgmenthe Congo v.
Belgium Case, 13 European Journal of Internatitwaal 888 (2002); Tunks, supra note 822, p. 665 fnCiyer et al.,
supra note 254, p. 551.

827 The immunity of President Kenyatta, the firstumbent head of State to appear before an inten@tcriminal court,
has not even been addressed in the proceedingai¢hattaken against him. As the head of a Statly pathe Statute,
there was no need to determine whether Articlegplied or not.

828 Pauwelyn, supra note 231, p. 162.

829 Thus, they are subsidiary organs of the SCTadg& Interlocutory Appeal Decisippar. 38.
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exercise jurisdiction, their legal bases are the r8€blutions creating them, so the Chapter VI
powers>®° Due to their obligations under the UN Charter, Mmber States have to accept and carry
out thead hoctribunals’ exercise of jurisdictioff" Immunities being a bar to a court’s exercise of
jurisdiction, States have to remove the immunitésheir officials in order to effectively accephc
carry out thead hoctribunals’ exercise of jurisdictioft?

Similarly, under the ‘Chapter VII conception’ ofraferral under Article 13 (b), the legal basis
of the ICC over a Head of State is the SC resalutederring the situation to the ICC. Due to their
obligations under the UN Charter, UN Member Sthi@ae to accept and carry out the decision of the
SC taken under Chapter VII to grant jurisdictionthe ICC over a certain situati6ff. Immunities
being a bar to ICC’s exercise of jurisdiction, 8tahave to remove the immunities of their officials
order to effectively accept and carry out the IC&srcise of jurisdictiofi**

Article 48 specifies that the SC may determine Whethe actions required to carry out its
decisions shall be taken by all the UN Member Stateonly by some of them. Both SC resolutions
creating thead hoctribunals explicitly obliged all States to coogerully with thead hoctribunals.
Thus, the SC unequivocally bound all UN Member&tab accept and carry out the ICTY and ICTR’s
exercise of jurisdiction. However, it could haveoptéd another approach. It could have decided to
oblige only the States over which the Tribunals evexercising jurisdiction. Moreover, the SC

resolutions creating thad hoctribunals explicitly obliged every UN Member Stateundertake any

830 The constituent instruments of the ICTY and ItB€R have legal effect over all UN Member Statékande, supra
note 800, p. 417; Cryer et al., supra note 2585@-553; and some argue that the SC decisions take@er Chapter VII
are also binding States not party to the UN becatisarticle 2(6) of the UN Charter, see José Dofanflicting
Interpretations of the ICC Statute - Are the Rué&nterpretation of the Vienna Convention Stilll®&e&nt? in Malgosia
Fitzmaurice, Olufemi Elias, and Panos Merkourisgaly Interpretation and the Vienna Convention om lthw of
Treaties: 30 Years On (Martinus Nijhoff Publish2@10) p. 278-279; Prosecutor v. Blaskic, ICTY, AglseChamber,
Judgment on the Request of the Republic of CrdatiReview of the Decision of Trial Chamber Il & July 1997, IT-
95-14-AR108bis, 29 Oct. 1997 par. 26: the Appedlar@ber reaffirming the obligation of States to cargpe with the
Tribunal states as follows: “This obligation isdadown in Article 29 and restated in paragraph &e€urity Council
resolution 827 (1993). Its binding force derivesnfrthe provisions of Chapter VII and Article 25tbé United Nations
Charter and from the Security Council resolutionm@édd pursuant to those provisions.”

831 Under Article 25 and 48 of the UN Charter, mersbmust accept and carry out decisions of the &&ént under
Chapter VII. See Case concerning Questions of pré¢ation and Application of the 1971 Montreal Cention arising
from the Aerial Incident at Lockerbie (Libyan Ardlamahiriya v. the United Kingdom) (Provisional Me&s) 1992
ICJ Reports 15, par. 39; Michael J. Matheson, Wnitations Governance of Post conflict Societies,A®98erican
Journal of International Law 84 (2001); It may Ised whether the Security Council can waive thbetsigof immunity
of UN third States parties; see Koller, supra m@eé, p. 33-34; see also Akande, Akande, supraftp. 628-631.

832 Akande, supra note 800, p. 417.

833 UN Charter, Article 25.

834 Akande, supra note 800, p. 417.
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measures necessary under their domestic law teemmggit the provisions of the Statutes and to enforce
any order to arrest and surrender an accused t@rthenals®*® Yet, it could have decided to only
establish the tribunals without specifying that t&awere to cooperate with the tribunals and
consequently take measures domestically to implémmenresolutions and the orders of the tribunals.
With such degree of precision regarding the obiigest of all States to cooperate with taé hoc
tribunals, the SC clearly intended to waive the imity of any officials from any UN Member States.

In contrast to the SCad hocTribunals the ICC does not necessarily benefinfibhe same
Chapter VIl power§>® The practice of the SC in referrals to the ICC destrates that the explicit
obligation to carry out and cooperate has beerictest to the territorial Staf&’ The referrals of
Sudan and Libya oblige only these two targetedeStéto cooperate fully” with the Court. If the
official prosecuted is not acting on behalf of afehe targeted States or at least on behalf akh&eS
party to the Rome Statute, then the high-rankirigiaf may claim that Article 27 (2) is not applida

in its case. Thus, there is a conflict of normg thainresolvable, if immunity is not waived.

4.3.The Rome Statute provision on immunity expresses stomary international law

The ‘universal jurisdiction conception’ proceedstbe basis that Article 27(2) of the Rome Statste |
declaratory of a rule of customary internationat.ldhe ICJ in théArrest Warrant Casstated that “an
incumbent or former Minister for Foreign Affairs ynae subject to criminal proceedings before certain
international criminal courts, where they havegdittion.” The ICC and Article 27(2) Rome Statute
were cited by the ‘World Court’ as examples of gpcific exception to the general rule on immunity
If we can assert that Article 27 (2) codifies cusary international law we definitely have an

explicit exception to the rule on immunity. In thislationship of “rule-exception” there is simplg a

835 See op. Par. 4 of the Security Council Resotudi27 (1993) of 25 May 1993: “Decides that allt&ashall cooperate
fully with the International Tribunal and its orgain accordance with the present resolution andSta¢ute of the
International Tribunal and that consequently alit& shall take any measures necessary underdthmiestic law to
implement the provisions of the present resoluod the Statute, including the obligation of Stategomply with
requests for assistance or orders issued by a Chiamber under Article 29 of the Statute;”. See &scurity Council
Resolution 955 (1994) of 8 November 1994, estaislisthe ICTR, operative paragraph 2 which readslai.

836 See Prosecutor v. Charles Ghankay Taylor, 8p&umurt for Sierra Leone, Appeals Chamber,. SC803201-,
Decision on Immunity from Jurisdiction, 31 May 20@r. 38.

837 SC Res. 1593, par. 1,2; SC Res. 1970, par. 5,6.
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accumulation of norm&® The rule is carved out by the exception to themixrequired to give it
effect. Both norms continue to apply in their regpe scope of application. The immunity of State
officials is carved out to leave a place for pragen by an international court. The ICC in@gcision
on the Failure by Malawi to Arrest and Surrender-Beshir declared that “the principle in
international law is that immunity of either former sitting Heads of State cannot be invoked to
oppose a prosecution by an international cotitThe Pre-Trial Chamber stated that its reasoning
applies to non-party States whenever the Court exaycise jurisdictiofi*?° The normative power of
the Court over the high-ranking official normaliptiéled to immunity does not arise from a waiver
from the concerned State but from the exceptionatamary right of “certain international criminal
courts” to declare immunities irrelevant.

As a matter of principle, the exception to immum#ayione personador proceedings before the
ICC could simply reside in the court’s legal statlibe legal status of the ICC as an organ of the
international community would allow it to overrulee immunity of State officials. According to this
line of reasoning, the international nature of gae criminal court is sufficienper seto make the
plea of immunityratione personaainavailablé*! The Court’s international nature would ensure that
the exercise of jurisdiction does not clash with pinciples underlying the immunity of State affis.
One of the rationales of immunities is to ensugd th State does not sit in judgment of anothereStat
Arguably, thisraison d'étreceases to apply with international courts, asehm® not organs of a
particular Stat&*? Indeed, the principlpar in parem non habet imperiuloses its significance when
the jurisdiction over the acts of a sovereign Siat@mot exercised by an equal sovereign Sthte.
Accordingly, an international court cannot run ciaurto the principle of equality as it is not atSta

that is judging another State, but the internaticoenmunity.

838 Pauwelyn, supra note 231, p. 162.If the twansoaccumulate, they do not conflict. One form afieulation that is
particularly relevant for us, here, is when “onemd...] sets out a general rule and another norm Explicitly
provides for an exception to that rule”. In suckase there is no conflict, but accumulation. Inoagance with the
principle of effectiveness the exception shapesule Corfu Channel case, Judgment of April 9844, I.C. J. Reports
1949, p. 24.

839 Corfu Channel case, Judgment of April 9th, 1948 J. Reports 1949, p. 24, par. 36.

840 Corfu Channel case, Judgment of April 9th, 1948 J. Reports 1949, p. 24, par. 36.

841 See Gaetapupra note 428p. 322 : “the international nature of a criminalrt constitutes per se a sufficient ground to
assert the unavailability of personal immunitiefobe those international bodies ”.

842 Gaeta, supra note 428, p. 301-32; Prosecutdaylor, Appeals Chamber, Decision on Immunity frdorisdiction,
Special Court for Sierra Leone, SCSL-2003-01-1Mady 2004.

843 ILC, Memorandum prepared by the Secretariamumity of State officials from foreign criminal jsdiction, 31
March 2008, p. 39-47, U.N. Doc. A/CN.4/596.
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The first test to elucidate which court constisuga international criminal court is whether the
court is situated within the legal order of intdraaal law, rather than the legal order of any €jpec
state. This test can be met by the possession umeéenational law of distinct legal personalityhi§
distinct legal personality is the legal statusha tourt. If the court is endowed with internatiolegal
personality distinct from a State or a group oft&tahen it would be “truly international in natufé*

A number of legal mechanisms can be used to eskallicourt of an international natdféThe
criteria of international legal personality of arganization are generally considered to be asvislio

an association of States equipped with organss@ndiion, in terms of legal powers and purposes,
between the organization and its Member Statesgxistence of legal powers which can be made use
of on the international plarf&° When these criteria are fulfilled, the organizatis considered to have
its own personality which entails that it is a fdbjof international law with its own rights andtids

and legal capacit§?’ The legal capacity to enter into agreements witheointernational persons
governed by international law and an autonomoud didtinct from that of its members are
determinant in respect of immunit{? Indeed, it is these two criteria that boost thertdrom a
horizontal to a vertical relationship with States.

An inquiry into the legal mechanism used to essablhe ICC determines whether the ICC is

autonomous and independent from its Member StateShe Rome Statute does not only establish a

844 Gaeta, supra note 428, p. 322.

845 These various legal mechanisms can vary fronreSGlutions adopted under Chapter VII of the UNai@r, (e.g.
ICTY, ICTR, STL, an agreement between the UN ai8tade, an agreement between another internatiogahzation
and a State, an agreement between internationahizagions and an agreement between States; seé\dlsams,
supra note 48, p. 212-213.

846 Brownlie, supra note 823, p 677; see also Dpaficles on Responsibility of International Orgaaiions for
Internationally Wrongful Acts, Yearbook of the Imational Law Commission, 2011, vol. I, Part Twart. 2(a);
Reparations for injuries suffered in the servicettef United Nations (Advisory opinion) 1949 ICJ Rep 174, the
constitutive instrument is not determinative of tihéernational organization possession of legakpeality, regard
should also be paid to the intention of the drafiathe constitutive instrument; see Jan Klabb&rs|ntroduction to
International Institutional Law (Cambridge UniveysPress, 2009), p. 52-7: for a more elaboratedaggbion of the
theoretical debate underlying the possession efriational legal personality.

847 Ibid.

848See Taylor Decision on Immunity, Philippe Samagsicus curiae brief, page 32; Gaeta maintains ¢hatiminal
jurisdiction with an independent legal personatityt protects universal value and punishes perpetraf serious
international crimes qualifies as an organ not @tate or a collection of states but of the intéamal community.
Gaeta, supra note 428, p. 321.

849 In Prosecutor v. Kaing Guek Eav, Pre-Trial Cham Decision on Appeal Against Provisional DetemtOrder of
Kaing Guek Eav Alias "Duch", Extraordinary Chambensthe Courts of Cambodia (ECCC), 002/19-09-2007-
ECCC/OCIJ, par. 18-20, 4 December 2007; Proseeutieng Sary, Pre-Trial Chamber, Decision on leagyS Appeal
against the Closing Order, ECCC, 002/19-09-2007-€@XCIJ, 11 April 2011, the ECCC referred to itsd an
internationalized court functioning separately frita Cambodian court structure. However, the ECCéStablished by
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permanent international criminal jurisdiction, st also the constitutive instrument of an internaio
organization with an international legal persorydiif Article 4 Rome Statute clearly establishes that
“the Court shall have international legal persdgéaliThe International Court of Justice A&dvisory
Opinion on Reparations for Injuries Suffered in B&rvice of the United Natiofsund that “that fifty
States, representing the vast majority of the mesnbiethe international community, had the power, i
conformity with international law, to bring into ipg an entity possessing objective international
personality, and not merely personality recognizgthem alone®* The Rome Statute required that it
be ratified by sixty states to enter into fofceAt time of writing, the Statute has been ratifteg 123
States. It may reasonably be claimed that 123 Staggresent the “majority of the members of the
international community”. Moreover, in the NegogéidtRelationship Agreement between the ICC and
the UN, the UN explicitly recognizes that “has mmi@ional legal personality and such legal capaasty
may be necessary for the exercise of its functavgs the fulfilment of its purpose&> Thus, the ICC

is an entity that possesses objective internatideghl personality and not merely personality
recognized by its States parties alone. Moreovedeu the ‘universal jurisdiction conception’, the
jurisdiction of the ICC arises due to the naturdghaf relevant crimes. Therefore, the Court is dedly

by its core goal of putting an end to impunity foe perpetrators of the most serious crimes of @nc
to the international community as a whole and ryathie will of its States parti€s?

A second element that might be required for atcmuqualify as truly international in nature is
that the court exercises jurisdiction over mattdrsoncern to the international community as a whol
The ‘universal jurisdiction conception’ is based this very idea. According to the Preamble of the
Statute, the core goals of the Statute is to prahto impunity for the perpetrators of the mesiais
crimes of concern to the international community aasvhole, which "must not go unpunished".
Furthermore Article 5 Rome Statute makes it clbat t[t]he jurisdiction of the Court shall be lirad

to the most serious crimes of concern to the iattgsnal community as a whole”. The Rome Statute

the ECCC Law which is a domestic law. Even thougdrd is a ECCC agreement between the UN and Camhbds
document does not establish the ECCC. It only eggslthe assistance of the UN to Cambodia. ThuE@&C does not
have an international legal personality which enslitvwith an entirely autonomous will from Cambadiais a tribunal
established under national law operating with imiéional assistance. See Williams, supra note 1.8598-299.

850 See Rome Statute, art. 4.

851 Reparation for Injuries Suffered in the Sena€¢he United Nations, Advisory Opinion: ICJ Refs01949, p. 185.

852 Rome Statute, art. 126 (1).

853 Negotiated Relationship Agreement between@izdnd the United Nations of 4 October 2004, art. 2

854 Rome Statute, preamb. par. 4, 5.
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indeed is not a classical treaty with reciprocdlgattions; rather it establishes an internatiomgjime
where the common intention is in the interest efititernational community as a whole.

One might point out that, if the international coomity decides to have a specific organ, it
must express itself as suth.Otherwise, any criminal jurisdiction that has gdepersonality under
international law might claim and abuse this positin order to derogate from rules of international
law such as immunityratione personaeTwo States can create criminal jurisdiction andedss
themselves as guardians of the fundamental ingeoéshe international community® Robert Woetzel
has written that a tribunal is international ifist “instituted by one or a group of nations witte th
consent and approval of the international commuhif Woetzel adds that the international
community must offer its “clear endorsement” of tinkunal and that approval “cannot be simply
assumed®>®

Due to the universal membership of the UN, anuackertaken by all the UN Member States is
indeed what most represents the will of the intéonal community®*® The Appeals Chamber of the
SCSL in theTaylor Decision on Immunitgonsidered that the Chapter VII status of the Agest
establishing the SCSL made it “an expression of Wik of the international community®®°
Furthermore, according to the SCSL the blessingedeived from the SC made it "part of the
machinery of international justic&®

According to Woetzel, if such an organization bBs tnited Nations was “paralysed in its
activity due to unforeseen circumstances or nostert,” the consent and approval of the internafion
community could also be offered by a “combinatidnstates that represent the ‘quasi-totality of
civilised nations™®? In the words of Kress, the ICC “can make a corivigelaim to directly embody
the “collective” will”.?®3 Undeniably, the ICC has a universal reach. Theugtdas been negotiated at

the universal level. The Rome Conference was organand hosted by the UN and 160 States

855 Kress, supra note 178, p. 246-250.

856 Taylor Decision on Immunity, Philippe Sands @mi curiae brief, par. 78’; Akande, supra note [87418; Tunks,
supra note 106, p. 665; Kress, supra note 1726. 2

857 Woetzel, supra note 83, p. 49; Heller, supta 843, p.111.

858 Woetzel, supra note 83, p. 49; see also Hellgrra note 92, p. 111.

859 The SC when it acts under Chapter VII of the ¢hidrter is, as the supreme organ of the UN, tallaaisions that are
deemed as the actions of all the UN Member StatsCharter, Article 24.

860 Taylor Decision on Immunity, par. 38.

861 Ibid.

862 Woetzel, supra note 83, p. 49; see also Hellgra note 197, p. 111.

863 Kress, supra note 178, p. 247.
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participated to the drafting of the Statute. Durangood part of the negotiations of the Rome Statut
efforts were made to reach decisions by consefiélibe consensus could not be maintaiffébut an
overwhelming majority of the States approved thd tf the Rome Statuf®® It contains an open
invitation to any State to adhere t&4f. Furthermore, even though the ICC is not an ordaheoUN, a
Relationship Agreement between the Internationan@al Court and the United Nations has been
negotiated in accordance with Article 2 of the Rdptatute and General Assembly Resolution 58/79 of
the 9th December 2008%Finally, the referrals under Article 13 (b) not pnhake the universal
applicability of the Rome Statute a reality butoafarther demonstrate the UN endorsement of the
ICC.5%

Drawing upon the examples of Nuremberg, Tokyo,YCICTR and the SCSL it is argued that
customary international law provides that the imityuaf State officials cannot be invoked to oppase
prosecution before a court of an international re@at’he ICC presents itself as the paradigmatic

example of a ‘truly’ international criminal court.

4.3.1. Self-serving reasoning?

The recognition that Article 27 (2) codifies custmy international law serves the ‘universal
jurisdiction conception’ to close the accountapilbop which exists for perpetrators of internatibn
crimes. However, the crucial point remains. Is éxeeption for international criminal courts really
established under international law or is it a ésty of law to avoid a conflict of norms? A
distinguished commentator has advocated that thieviance of immunityatione personaéefore the
international criminal court is premised on whatcbéns as “modern custorfi’”® Under this approach,
which consists of focusing more on tbpinio juris element of customary international law than on

State practice, it is claimed that “a weighty caae be made for the crystallization of a customary

864 Olasolo, supra note 201, p. 17.

865 Seven States voted against the adoption didinee Statute.

866 The Rome Statute has been adopted by 120 Ssigeed by 139 States and at the time of writiatfied by 122
States.

867 At the time of writing, one hundred and twentlyree States are party to the Statute. http://waow.i
cpi.int/en_menus/asp/states%20parties/Pages/theét@&%20parties%20t0%20the%20rome%20statute.aspx

868 UN General Assembly, Relationship AgreementBen the United Nations and the International GrahCourt, 20
August 2004, UN Doc. A/58/874.

869 See also Decision on the Failure by Malawi tegt and Surrender Al-Bashir, par. 40.

870 Kress, supra note 178, p. 251.
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international criminal law exception from the imtational law immunityratione personaein
proceedings before a judicial organ of the intéomai community.?"*

However, it appears that not all States in theritional community believe that Article 27 (2)
is established in customary international law. Ntitgtanding the United States’ firm opposition he t

872the practice of States party to the

ICC’s exercise of jurisdiction over its currentformer officials,
African Union (AU) appears to demonstrate that thestomary status of Article 27(2) is hotly
contested®”® Following the issuance of an arrest warrant eyl@C for the President of Sudan, Omar
Al-Bashir, the AU took a number of decisions cajlimpon its State parties, especially States party t
the Rome Statute, not to arrest and surrender AhB&“The Al-Bashir arrest warrant emerged from
a situation referred to the ICC under Article 13 Rmome Statute. The central dispute between the AU
and the ICC is Al-Bashir's immunity as a Head ocat8twhich Al-Bashir and the AU opine protects
heads of States not party to the Statute from I@@diction. At the 18 Ordinary Session of the
Assembly of the AU, the AU Commission was requegtedconsider seeking an advisory opinion
from the International Court of Justice regardihg tmmunities of state officials under internatibna
law.”®” This request clearly expressed the belief thatifidation was needed with regard to the
applicability of Article 27(2) to States not pattythe Rome Statute. However, almost a year l#iter,

AU Assembly decided that “no charges shall be conueé or continued before any International

871 Kress, supra note 178, p. 254; Nonethelesserhains duly cautious and acknowledges that theoguke believes to
have come into existence is affected by a “relétiiEgh vulnerability to change because the hardcfice that
contributed to its crystallization is fairly scatce

872 See supra note 444; See also the Statemdrd ociresentative of Russia at Security Counc85#2 meeting, Security
Council Working Methods, 23 October 2014, UN dofi2\57285, p. 13, which seems to show that Russiptadthe
same position.

873 African Union, Press Release No. 002/2012n8aky 2012.

874 African Union, Assembly, Decision on the Megtiof African States Parties to the Rome Statutthefinternational
Criminal Tribunal, Doc. Assembly/AU/13(XIIl), 3 Jul2009, Assembly/AU/Dec.245(XIll) Rev. 1, par. 18frican
Union, Assembly, Decision on the Progress Reportti@d Commission on the Implementation of Decision
Assembly/AU/Dec.270(XIV) on the Second Ministerieeting on the Rome Statute of the Internationam@al
Court (ICC), Doc. Assembly/AU/10(XV), 27 July 201@ssembly/AU/Dec.296(XV), paras. 5-6; African Unjon
Assembly, “Decision on the Implementation of thecB#®ns on the International Criminal Court (ICCo®
EX.CL/639(XVIII)", 30-31 January 2011, Assembly/ADéc.334(XVI), par. 5; African Union, Assembly, Dsicin on
the Implementation of the Assembly Decisions onltfternational Criminal Court, Doc. EX.CL/670(XIX30 June-1
July. 2011 Assembly/AU/Dec.366(XVIl), 30 June-1yJAD11, par. 5; Ext/Assembly/AU/Dec.1(Oct.2013) ci3®n on
Africa’s Relationship with the International CrinainCourt (ICC), par. 10 (i).

875 Decision on the Progress Report of the Comaonissi the Implementation of the Assembly Decisionsthe ICC,
Doc, EX. EX.CL/710 (XX), Assembly /AU/Dec.397, X\I]129-30 January 2012, par. 10; the AU does noehhe
capacity to request Advisory Opinion to the ICJ, whoer, the General Assembly can see also
Assembly/AU/Dec.419(XIX), p. 1 (par. 3), 15/16.7120 Under Article 96 of the UN Charter and Art. @&b5the Statute
of the ICJ, only organs of the United Nations or $pecialized agencies may be authorised by the éNefal
Assembly to request advisory opinions.
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Court or Tribunal against any serving AU Head d@t&tor Government or anybody acting or entitled
to act in such capacity during their term of offfé&° In the same decision the Assembly voted that AU
States parties to the ICC propose at th& &Bssion of the ICC Assembly of States Parties an
amendment to Article 27 (Zf/Finally, the AU intends to fast track the estabfigmt a criminal
section within the African Court of Justice and HamRights - exercising competing jurisdiction with
the ICC — which would grant immunitgtione persona¢o high-ranking state officiaf§® The opinio
juris of States party to the AU, which includes Statadypto Rome Statute, shows that the customary
nature of Article 27 (2) Rome Statute is seriouisputed®’®

If the customary status of Article 27 (2) is netognized, the conflict between the ICC’s
exercise of jurisdiction over a high-ranking Statécial not party to the Statute and the immurofy
the lattter becomes genuine and the ‘universatgiistion conception’ offers no way to resolve e
the claim that the crimes of which the accusecharged are prohibited hus cogensiorms is to no
avail. InJurisdictional Immunities of the State (Germanytaly: Greece interveningdhe ICJ clearly
stated that th@us cogensiature of a norm cannot deprive a State from tleeqmural immunity it is

entitled to under international |a&%%f Thus, it seems that the superior hierarchjusfcogensiorms in

876 Ext/Assembly/AU/Dec.1(0ct.2013), Decision orrigd’s Relationship with the International Crimin@burt (ICC),
par. 10 (i).

877 Ext/Assembly/AU/Dec.1(0ct.2013), Decision orrigd’s Relationship with the International Crimin@burt (ICC),
par. 10 (vi), (vii).

878 Assembly of the African Union, Decision on eaft Legal Instruments Doc. Assembly/AU/8 (XXIII26-27 June
2014, Assembly/AU/Dec.529 (XXIII), par. 2 (2), Acté 46A bis of the Protocol on Amendments to thetétol on the
Statute of the African Court of Justice and HumaghR reads as follows: “no charges shall be conueeénor
continued before the Court against any serving [Adhd of State or Government, or anybody actingntitled to act
in such capacity, or other senior state officiadsdal on their functions, during their tenure ofceff’ ; see also Ramona
Pedretti, Immunity of Heads of State and Statedif for International Crimes (Martinus Nijhoff Blishers, 2015), p.
224-229.

879 Vienna convention, Article 31 (3) (b), Kressagnizes that Article 27 (2) establishment in costoy international law
is vulnerable. He adopts the modern custom themrfind that the irrelevance of immunity ratione gmrae before
international tribunals is part of custom, and tthegt practice of the AU up to 2011 does not chgkethe customary
international law exception codified by Article Z2). Kress, supra note 178, p. 254-256. If it watalgished in
customary international law, this subsequent giedetice might evidence that some states want twifsnthe scope of
this Article. See the ICJ Namibia Case, ICJ Repb®8l, 22: voting practice at the SC was foundawehchanged the
Charter provision.

880 Jurisdictional Immunities of the State (Germanitaly: Greece intervening), 3 February 2012jghuent, ICJ Report,
par. 95: In Arrest Warrant par. 58, 78., the Ciweid, albeit without express reference to the cphoéjus cogens, that
the fact that a Minister for Foreign Affairs wascased of criminal violations of rules which undaedily possess the
character of jus cogens did not deprive the DentiecRepublic of the Congo of the entitlement whithossessed as a
matter of customary international law to demand imity on his behalf.
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international law cannot be used in order to reséhe conflict with the immunityatione personaef
high-ranking State officials. Indeedisj cogensiorms and procedural immunities do not c/%3h.

If Article 27 (2) is not recognized as reflectivEcustomary international law jurisdiction over
high-ranking State officials from States not paxythe Rome Statute cannot be exercised without
breaching international law. Hence, only the S@hke, thanks to its Chapter VIl powers, to waive th
immunity of a high-ranking State official againisetwill of his state.

However, one should always bear in mind that imityuffom jurisdiction does not mean
impunity. Immunityratione personaeeases when the high-ranking State official stogding office.
Subsequently, the official may claim immuniigtione materiagfor the acts he or she committed on
behalf of the State. Immunitsatione materiag on the other hand, is a substantive immunity that
exempts the official to whom it applies from allnemnal responsibility for their official acts. Inush
cases one may claim that immunigtione materiads of no avail for prohibitions that ajes cogens
However, such a claim is not even necessary sindg uncontested that Article 27 (1) codifies

customary international law.

4.4.The arrest and surrender of an official entitled toimmunity to the ICC

The exercise of jurisdiction by international cnmai courts over officials entitled to immunity ifen
separated from the cooperation of States to aapdt surrender those same officials. However,
international criminal courts do not have their oemforcement authorities. As such, they rely on
States to enforce their arrest warrdiitslo use Antonio Cassese’s analogy internationalirals are
“like a giant without arms and legs - [they] neetfigial limbs to walk and work. And these artifed
limbs are state authorities. If the cooperatiorstates is not forthcoming, the [international tribl}

cannot fulfil its functions ¥2If States do not cooperate with the ICC by enfugdhe arrest warrants

881 Arrest Warrant Case, par. 60.

882 They may also rely on peacekeeping forceso&gesolution 1638 which included in the mandatethef United
Mission in Liberia the apprehension of Charles dgySecurity Council Resolution 1638 of 11 NovemB805, the
situation in Liberia, UN Doc. S/RES/1638; see afecurity Council Resolution 2098 (2013) of 28 Mar@bil3,
enabling ‘Offensive’ Combat Force To ‘Neutralizedabisarm’ Congolese Rebels, Foreign Armed Groups, 12, UN
Doc. S/RES/2098.

883 Antonio Cassese, On the Current Trends tow@risinal Prosecution and Punishment of Breachekgfnational
Humanitarian Law, 9 European Journal of Internatidraw 13 (1998).
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of the Court, any exercise of its jurisdiction wiimain a legal fictiof®* In order to enforce the arrest
warrant of the ICC, States must exercise jurisoicover the relevant individual.

One of the distinguishing features of internatloseames is that such crimes are often
committed by State officials. In the case of wamers, many of the perpetrators will have been gctin
as soldiers or officials exercising State authdfityThe definition of torture in the Convention agains
Torture requires that the act be “inflicted by othee instigation of or with the consent or acqoexe
of a public official or other person acting in affi@al capacity.®® The chapeau of crimes against
humanity requires a widespread or systematic atéaglinst the civilian populatidfi’ Although the
ICTY held that it is not required to prove that ttrénes were related to a State policy, it recoggiz
that “in the conventional sense of the term, thaynot be the work of isolated individuals alof&.”
The Rome Statute, for its part, in Article 7(2) (@jjuires that the attack against any civilian pajon
“must be pursuant to or in furtherance of a Staterganizational policy®*° Even though international
crimes can be committed by non-State actors, theegtual elements and gravity of patterns of
conduct that constitute international crimes makadre likely than not that they have been commiitte
by individuals with access to the machinery or agps of the Stat&°

Notwithstanding that contextual element, the ICiheArrest Warrant Caséound that States
violate their obligation under international lawwtrds another State if they fail to respect the
immunities of the latter State’s officid&t The ICJ even cast doubt upon the issue of whéhieee is a
specific exception to immunityratione materiae for international crimes>> However, most
international legal scholarship and jurisprudenmesaders that it is firmly established under cusiom

international law that immunityratione materiaeis not available in proceedings concerning

884 Note that the ICC can also issue a summong itiele 58 (7) Rome Statute if it believes thaisi sufficient to ensure
the person's appearance.

885 Akande, supra note 74, p. 634 (2003).

886 Convention against Torture and Other Cruelyfnén or Degrading Treatment or Punishment, art. 1.

887 See Rome Statute, art. 7; ICTY Statute, atC5HR Statute, art. 3.

888 Prosecutor v. Nikolic, ICTY, Trial Chamber, Rav of Indictment Pursuant to Rule 61 of the Ruwé#&rocedure and
Evidence, IT-94-2-R61, 20 October 1995, par. 26.

889 See Situation in Kenya, Decision Pursuant ticker15 of the Rome Statute on the Authorizatiéral Investigation
into the Situation in the Republic of Kenya, PriettChamber, ICC-01/09-19, 31 March 2010, and dissg opinion of
Judge Hans-Peter Kaul.

890 ILC, Commentary to the Draft Code of Crimes idgathe Peace and Security of Mankind (Part IlY,earbook of the
International Law Commission 103 (1991), Articlel2N. Doc. A/CN.4/SER.A/1991/Add.I (Part 2).

891 Arrest Warrant Case.

892 See supra note 794- 800 and accompanying text.
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international crime&?®In contrast with the ‘Al-Bashir saga’, States ifajl to arrest Abdel Raheem
Muhammad Hussein, Minister of National Defenceha Republic of the Sudan, did not invoke the
immunity of the latter but their inability to taleompt actiorf>*
Nonetheless, the confusion caused byAhest Warrant Case’s obiter dicta exacerbated by
the paragraphs in SC Resolutions 1593 and 197&riref the situations in Darfur and Libya to the
ICC, by which the SC.:
Decidesthat nationals, current or former officials or mersel from a contributing State outside
Sudan [the Libyan Arab Jamabhiriya, in SC 1970] whgnot a party to the Rome Statute of the
International Criminal Court shall be subject t@ texclusive jurisdiction of that contributing
State for all alleged acts or omissions arising @fudr related to operations in Sudan [Libyan
Arab Jamabhiriya, in SC 1970] established or autieakiby the Council or the African Union,
unless such exclusive jurisdiction has been exfyressived by that Stat®>

These operative paragraphs clearly attempt to geownmunity for any State official outside of the

referred State (and of States party to the Rom&t8)afrom the ICC'’s jurisdiction and from foreign

domestic criminal jurisdiction.

The effects on the ICC of these ‘immunity for pdaagpers’ paragraphs will be discussed in the
next chapter. Nevertheless, two aspects deserggtiati as to immunityatione materiae First, if
international crimes were within the scope of immywmatione materiag the SC would not have
needed to ‘decide’ that current and former offgiantitled to such immunity were subject to the
‘excusive jurisdiction’ of their States. Indeed,tivese resolutions the SC attempts by using itptéha
VIl powers to change the state of the internatidanal on immunities. In other words, these paragsaph
imply that by default the ICC had jurisdiction oukese current or former officials.

Secondly, the use of ‘exclusive jurisdiction’ inetlsC resolutions is rather disturbing as it
attempts to once again create new law. The SC sisaithr language in SC Resolution 1487 which
established a Multinational Force for Liberia busocadecided that current or former officials or

personnel from a contributing State “shall be scibje the exclusive jurisdiction of that contrilngi

893 Pedretti, supra note 878, p. 307-308.

894 See Prosecutor v. Abdel Raheem Muhammad Hyd€#n Pre-Trial Chamber Il, Decision on the co@tien of the
Central African Republic regarding Abdel Raheem Biuimad Hussein's arrest and surrender to the AQ@t02/05-
01/12-21, 13 November 2013; Prosecutor v. AbdeleRahMuhammad Hussein, ICC, Pre-Trial Chamber IGifhen
on the Cooperation of the Republic of Chad Regardindel Raheem Muhammad Hussein's Arrest and Siegrdo the
Court, 1CC-02/05-01/12-21, 13 November 2013; Thisrean uncertainty concerning the immunity of Mieirst of
Defence but it is mostly not understood torbBone personaeSee Pedretti, supra note 878, p. 41-45; seesalsm
note 788.

895 SC Res. 1593, par. 6; SC Res. 1970, par. 6.
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State”®*® During that meeting Mexico, Germany and Franceaatsd from voting in favour of the
resolution despite their support for the Multinaab Force on the basis that the ‘immunity for
peacekeepers’ paragraph was not in accordance imtighnational law and their domestic 1&W.
Indeed, they contested that any State had ‘exa@uysirrsdiction’ over their current or former offads

or personnel. At the meeting on the adoption of E&3olution 1593, France emphasized “that the
jurisdictional immunity provided for in the text weave just adopted obviously cannot run counter to
other international obligations of States and Wwél subject, where appropriate, to the interpratatio
the courts of my country’® The obligations France referred to were thosengrisiter alia from the
Geneva Conventions, the Convention against Todacteobviously the Rome Statute. Clearly, if one
applies Article 103 UN Charter, the obligation aghfce arising from the SC Resolution prevails over
its obligationsunder any other international agreem&htThus, it is not international law on
immunities that recognizes that immuniigtione materiaeis a bar to foreign criminal proceedings
even for international crimes but the SC resoli@noviding for immunity in respect of specific
operations established or authorized by the SCweder, as we will see in chapter 5, it is for tR&l

to consider whether the immunity provided in thé¥€ resolutions is an admissible bar to its
jurisdiction.

As we have seen above, the ICJ also held irAthest Warrant Caséhat high-ranking State
officials entitled to immunityratione personaeenjoy full immunity from criminal jurisdiction a&h
inviolability when travelling abroad. While the JQeferred inobiter dictato the unavailability of
immunities in proceedings before certain internalocriminal courts, it did not address the isstie o
whether the same immunities are available wherate @nforces an ICC arrest warrant.

The Rome Statute makes it clear that its StateBepaare under a general obligation to
cooperate fully with the ICC in the investigationdaprosecution of crimes within the jurisdiction of

the Court® However, while States parties are to comply wéttjuests for arrest and surrentféthe

896 Security Council Resolution 1497, 1 August 2008 Doc. S/RES/1497, par. 7.

897 Security Council 4803rd meeting, 1 August 2008,Doc. S/PV.4803.

898 Security Council Security Council 5158th megtidl march 2005, UN Doc. S/PV.5158

899 This would apply even if France had voted agjaime resolution, see Advisory Opinion, Legal Gangences for States
of the Continued Presence of South Africa in Nam{@outh West Africa) notwithstanding Security CalResolution
276 (1970), ICJ Reports, p. 16, par. 116.

900 Rome Statute, art. 86.

901 Rome Statute, art. 59 (1) and 89 (1).
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drafters of the Rome Statute restricted the dismredf the Court to issue requests for arrest and

surrender of an official from a non-party Stateldad, according to Article 98 (1) Rome Statute:

The Court may not proceed with a request for sdeemr assistance which would require the
requested State to act inconsistently with itsgattions under international law with respect to
the State or diplomatic immunity of a person orpamdy of a third State, unless the Court can
first obtain the cooperation of that third Statetfee waiver of the immunity.
The purpose of this provision is to restrict theCl€ power to request a State to act inconsistently
with its obligation under international law. Inded¢lkdere was an uncertainty in Rome at the time of
drafting the Statute as to whether international faovided an exception to immunities of high-
ranking State officials when States had to enfaoheedecision of an international criminal cotift.
Since a solution needed to be found in order telcale the drafting of the Statutes, States left the
issue of the existence of a conflict to the CSUtArticle 98 of the Rome Statute leaves to the Court
the competence to determine, as the case ariseshevhinternational law provides an exception to
State and diplomatic immunity and whether it shanldthin a waiver of immunity. Thus, if the ICC
assesses that a request for surrender or assidtanes the requested State to violate its oblgati
under international law towards a third State,I®€ has to either first obtain a waiver of immunity

from the third State or not issue the reqd&st.

902 Prost and Kress, supra note 198; Kress, supeali78, p. 232-234.

903 Ibid..

904 See Gaeta, supra note 428, p. 327-329; sedatsst Warrant Case, par. 70, 71, about the issiand circulation of
an arrest warrant against a person entitled to inityjwand inviolability under international law; Hewer, Prost and
Kress say that the notion of third State as usadimArticle is referring to “States other tharm ttequested State” and
not to “State not party to the treaty”. Indeedsthas been the interpretation favoured by the mhectrven if Article
2(1)(h) of the Vienna Convention on the Laws ofdfies states that “third State” means a State patriy to the treaty.
This interpretation has been favoured since othéclas of the Statute make explicit referencesat&tate not party to
the Statute” and not to third State, e.g. Articlé®; Prost and Kress, supra note 198, p. 1606sKr&upra note 178, p.
232-234; In addition to the immunity from criminakisdiction of State officials of third States, tiste 98 (1) is also
directed at the inviolability of diplomatic premsseAdmittedly, States parties to the Rome Statuateehifted the
immunity from criminal jurisdiction and the invididity normally enjoyed by their officials undertarnational law
with regards to the ICC and to other States partyhe Rome Statute enforcing a request for arnedtsarrender.
However, such renouncement to immunity of Stateciafs does not entail that they lifted their rightinviolability of
diplomatic premises, as contained in Article 22haf Vienna Convention on Diplomatic Relations; Jemsson, The
Continuing Functions of Article 98 of the Rome 8tat4 Gottingen Journal of International Law 143-12012);
Contrarily to Article 27 of the Rome Statute foe ttmmunity of State officials no provision in théatiite forces a State
to relinquish its immunity of property. For thisaon, when Article 98 (1) refers to third Stateshia context of the
immunity of State property it refers to the immuyrof any State other than the requested State.
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It is generally accepted that States party toRbme Statute have waived their immunity in
respect of the ICC and of other States partiesreinip an ICC request for arrest and surrerfitfer.
By implementing the Rome Statute in their natiolaa and in particular the norm contained in
Article 27(2) of the Rome Statdf8 States have renounced invoking the immunity ofrthigh-
ranking State officials before the ICC. Furtheistivaiver extends to foreign national authorities
enforcing an ICC arrest warrafit.Accordingly, a State party to the ICC can arrest surrender a
high-ranking official of another State party to i without violating the immunity from criminal
jurisdiction and the inviolability normally enjoyday the official under international law.

On the other hand, States not party to the Romit8thave not renounced to the immunity
and inviolability their officials enjoy under inteational law. Thus, their high-ranking officials
would be immune from prosecution before internatlamiminal courts — if one considers that such
immunity exists — and even more so from arrestaamcender by a foreign national authority. Let us
now see how both ‘conceptions’ interact with thitelaimpediment. | will first assess the reasoning
of the ‘Chapter VII conception’ (section 4.4.1.)dathen turn to the ‘universal jurisdiction

conception’ (section 4.4.2.).

4.4.1. Security Council decided immunity is waived towardsall

It appears accepted that the immumétione personaeof high-ranking State officials under customary
international law is a bar to any act of authofityn a foreign domestic court. Thus, the arrest and
surrender to the ICC of foreign officials is appahg in conflict with this rule of customary
international law. A clear exception to this rudethat the State of the official has waived its amity.
Ratification of the Rome Statute is considerednply that the State waived the immunity of its
officials with respect to the ICC and States erifaydts arrest warrant. This waiver appears explici

since Article 98 (1) Rome Statute speaks only bk“State or diplomatic immunity of a person or

905 Gaeta, supra note 428, p. 328; Prost and Ksepsa note 198.

906 Rome Statute, Article 88 states “States Pastiedl ensure that there are procedures availatderuheir national law
for all of the forms of cooperation which are sfiied under this Part.”

907 Gaeta, supra note 428, p. 325-327; Akandeasuge 800, p. 422; Schabas, supra note 162, p4:7@¢irth, supra note
826, p. 452-454; See the United Kingdom’s Inteoral Criminal Court Act (2001), art. 23 (1) whickads: “[a]ny
state or diplomatic immunity attaching to a perbgrreason of a connection with a state party tol@@ Statute does
not prevent proceedings... [related to arrest andkeder] in relation to that person”.
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property of a third State”. Third States — Statesparty to the Rome Statute - may issue a waifer o
the immunity of the State officials under an arnastrrant and thus the other States may arrest and
surrender the official without acting inconsistgnilith their obligations under international law.

The ‘Chapter VII conception’ of a referral undertidle 13 (b) is that the legal basis of the
Court’s exercise of jurisdiction stems directlyrfrache UN Charter. The SC resolution referring the
situation to the ICC and its language specify taps of the obligations States have towards thetCou
A referral under Article 13 (b) by the SC with axpécit obligation “to cooperate fully with the Cdtl
has been interpreted as implying that the immuratipne persona®f the high-ranking State official
from the targeted State is waived for proceedirgfsre the Court. In such a situation, the immunoity
the high-ranking State official concerned is imghewaived by the effect of the Chapter VIl powers
of the SC and Article 27(2) Rome Statute. Throdghgame logic — using effective interpretatione- th
immunity of the State officials from the concerrtgtdtes is also considered waived in respect oéStat
enforcing an arrest warrant issued by the ICC. Thaose again, the apparent conflict can be avoided,
thanks to the Chapter VII powers underlying ther8férral. Let us see how this interaction of norms
functions in the case of tlaa hoctribunals.

In the case of the ICTY and ICTR, it is genera#igognized that since the SC ordered all States
to comply with requests from thad hoc tribunals, including requests for arrest and sulee,
immunities were no bar to national authorities etiftg thead hoctribunals’ request®® Article 48 of
the UN Charter specifies that the SC may deternrwhether the actions required to carry out its
decisions shall be taken by all the UN Member Stateby some of them. Both SC resolutions creating
thead hoctribunals explicitly obliged all States to cooperéully with the tribunals and to undertake
any measures necessary under their domestic lamplement the provisions of the Statules.

The State from which the official enjoys the righimmunity must, via its obligation under the

UN Charter, accept and carry out the decision @& dd hoc tribunal to prosecute the indicted

908 SC Res. 827, par. 2; SC Res. 955, par. 2; 8aedb Sarooshi, The Statute of the Internatioriati@al Court, 48
International and Comparative Law Quarterly 3909@)9

909 See SC Res. 827, par. 4: “Decides that aleStsiall cooperate fully with the Internationalbmal and its organs in
accordance with the present resolution and theitaf the International Tribunal and that consedjyell States shall
take any measures necessary under their domestitoldmplement the provisions of the present remtuand the
Statute, including the obligation of States to cmpith requests for assistance or orders issued Byial Chamber
under Article 29 of the Statute;”
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individual *° It is implied that the State from which the offitenjoys the right to immunity has by its
ratification of the UN Charter accepted that the $@en acting under Chapter VII, can take actions
that affect its sovereignty, including waiving tinemunity of its officials?** Accordingly, UN Member
States have indirectly consented to remove themumty when the SC creates an international
tribunal®*? Since the immunity of officials is considered wedy any UN Member State can arrest and
surrender any official of a UN Member State accubgdSC-created tribunals without violating its
obligation under international law.

The two SC referrals at the time of writing — S€sBIutions 1593 and 1970 — merely refer the
situations of Darfur and Libya to the ICC and oblitpe respective territorial State to “cooperatby fu
with and provide any necessary assistance to thet@ad the Prosecutof*? By virtue of Article 25
UN Charter, this obligation to cooperate has bamrstued as an implicit waiver of immuniy? An
obligation to cooperate with the Court implies ttie concerned State must take domestic measures to
eliminate any procedural impediments to the CowXercise of jurisdiction. In order to comply with
the provisions of the Statute, especially the 1@Cisions to issue arrest warrants and orders wrenf
them, a State has no choice but to waive the imtyuifiits officials with regard to this jurisdictio
Since the Court lacks a direct enforcement mechaitishas to rely on the cooperation of States in
order to exercise jurisdiction and fulfil its manela Thus, the argument goes, an obligation under

Chapter VII to cooperate with the Court even withexplicitly containing the obligation to waive the

910 The Chapter VIl obligation to accept and camuy the arrest and surrender of those indictechbyd hoctribunals is
understood in the literature from two differentrgtpoints. The first line of reasoning is the onsatibed in the main
text. The second line of reasoning takes anotraancst instead of relying on a waiver of immunityrélies on a
hierarchy of obligations for the UN Member Statése Gaeta, supra note 800, p. 989: “they lay dberobligation of
all UN Member States to cooperate with the Inteama Tribunals, in particular by executing the ést warrants. This
obligation, being based on a Security Council bigdiecision made under Charter VIl of the UN Chathg virtue of
Article 103 of the UN Charter takes precedence eustomary and treaty obligations concerning peakmnmunities.”
See also Gaeta; supra note 428, p. 326-327. Indeethe one hand, UN Member States must, via thidigations
under the UN Charter, carry out the orders ofatiehocTribunals to arrest and surrender an indictectiaffi and, on
the other, States are obliged to respect the impdrom criminal jurisdiction and the inviolabilitgnjoyed by the
officials under international law. In such a cociilig situation, the obligation under the Charteyuld prevail, via
Article 103 of the UN Charter, over the obligatitm respect the immunity of a foreign State offici@ihe first line
focuses on the obligation of the State from whieh @fficial derives his immunity, while the secdire focuses on the
obligations of the arresting and surrendering stasefor the SC referrals to the ICC, the second bf reasoning is of
limited assistance in such situation since onlyténgtorial state is obliged to carry out the resion.

911 UN Charter, Article 2(7); It may be asked wieetthe Security Council can waive the rights of inmity of UN third
States parties. See Koller, supra note 797, p433€e also Akande, supra note 74, p. 628-631.

912 Akande, supra note 800, p. 417.

913 SC Res. 1593, par. 1, 2; SC Res. 1970, pér. 5,

914 Decision on the Cooperation of the DRC Regardin@ashir's Arrest and Surrendgpar. 29.
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immunity of State officials implies a waiver of inumity. Such waivers, if they are not to be futile,
must extend to any proceedings related to the 1@&é&scise of jurisdiction including States enfogrin
ICC arrest warrants?

However, such a conflict-avoidance technique fdeen accepted by all. Although under an
ICC arrest warrant the President of Sudan, Omadsadhir, traveled through many States party to the
Rome Statute without fear of being arrested antesdered to the ICC by any of its hosts, e.g. DRC,
Kenya, Chad, Djibouti and Malawt® To stress its derision the AU issued decisionstiich it called
upon its members not to enforce the arrest waagainst Al-Bashif'’ In 2012 the AU Commission

issued a press release stating:

“The Security Council has not lifted President BEshmmunity either; any such lifting should
have been explicit, mere referral of a “situatidoy’ the SC to the ICC or requesting a state to
cooperate with the ICC cannot be interpreted asmdifimmunities granted under international
law. The consequence of the referral is that then@®&tatute, including Article 98, is applicable
to the situation in Darfur®®

Indeed, the SC could have decided in its resolatiefierring the situation to the ICC to explicilify

immunities?? If it had done so no ambiguity would have remaiasdo the relevance of immunities

from the execution of an ICC arrest warrdfft Thanks to this ambiguity, the AU called on its Meen

915 Akande, supra note 361, p. 333.

916 See e.g. Prosecutor v. Al-Bashir, ICC, PretT€@ilaamber I, Decision informing the United Natid&scurity Council
and the Assembly of States Parties to the RometStabout Omar Al-Bashir's presence in the teyritdrthe Republic
of Kenya, ICC-02/05-01/09, 27 August 2010; Prosacut Al-Bashir, ICC, Decision informing the Unitedations
Security Council and the Assembly of States Pattiethe Rome Statute about Omar Al-Bashir's reaasit to the
Republic of Chad, ICC-02/05-01/09, 27 August 20D@cision informing the United Nations Security Coilimand the
Assembly of States Parties to the Rome Statutetabmar Al-Bashir's recent visit to Djibouti, ICC-05-01/09, 12
May 2011.

917 Assembly/AU/Dec.245(XIIl) Rev.1, par. 10; TA&ican Union has decided that African states wilt cooperate in
the arrest and surrender of Bashir, See Max dwsBlasd Christopher Gevers, Making amend(ment)sthSafrica and
the International Criminal Court from 2009 to 20Bnuth African Yearbook of International Law, (20,10; see also
Max du Plessis and Christopher Gevers, Balancingi&ting Obligations: The Rome Statute and AU Deois)
Institute for Security Studies, paper 225, Octctixrl.

918 African Union Commission, Press Release N°ZiiZ, On the Decisions of Pre-Trial Chamber | @f thternational
Criminal Court (ICC) Pursuant to Article 87 (7)tbke Rome Statute on the Alleged Failure by the Riépof Chad and
the Republic of Malawi to Comply with the CoopeoatiRequests Issued by the Court with Respect téthest and
Surrender of President Omar Hassan Al-Bashir oRépublic of the Sudan, Addis Ababa, 9 January 2p12.

919 Rosa Aloisi, A Tale of Two Institutions: The itéd Nations Security Council and the InternatioGeiminal Court, 13
International Criminal Law Review 154 (2013).

920 Decision on the Progress Report of the Comonissh the Implementation of the Assembly Decisionsthe ICC,
Doc, EX. EX.CL/710 (XX), Assembly /AU/Dec.397 (XV]129-30 January 2012, par. 10.
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States not to enforce the arrest warrants againBashir. Can the ‘Chapter VII conception’ tackiest

challenge?

4.4.1.1. Conflict between SC referrals and other treaty oblgations

In situations of competing treaty obligations fdat8s party to the Rome Statute and party to anothe
treaty which commands them not to comply with tredligation under the Rome Statute, a classical
norm conflict appears to arise. Although it maydeatended that the SC does not need to explicitly
waive the immunities of high-ranking officials dfet targeted States as this is a necessary implicati
of the obligation to cooperate fully with the cqustates party to the AU also find themselves utiger
obligation to retain the immunity of the Head o&t®tof Sudai®* Let us remind ourselves that the AU
has decided that “AU Member States shall not caipgoursuant to the provisions of Article 98 of the
Rome Statute of the ICC relating to immunities, floe arrest and surrender of President Omar El
Bashir of The Sudan®¥?

The resolution referring Libya and Sudan to th€ ldecided that only the targeted State was to
“cooperate fully with the Court”. States not partythe Statute (apart from Libya and Sudan) had no
obligation under the Statut&® Thus, other States are either obliged by the ftatecause of their
status as States parties or, if they are not pariye Statute, simply invited to cooperate wita @ourt
in the fulfilment of its missiof**However, none of these obligations — except in dhse of the
targeted States — arise from the UN Charter.

Nevertheless, the SC could have adopted the refarmaler Chapter VII of the UN Charter to

impose an obligation to cooperate with the CouratbtN Member States, including States not party

921 Assembly/AU/Dec.296(XV); The same was donehterarrest warrant against Gaddafi, Assembly/AU/B&8(XVII),
par. 6. for a comprehensive record of AU actiores 8anisuli Ssenyonjo, The Rise of the African Un@pposition to
the International Criminal Court’s InvestigationsdaProsecutions of African Leaders, 13 Internatic@@minal Law
Review 385 - 428 (2013).

922 Assembly/AU/Dec.245(XIll) Rev.1, par. 10; Schamotes that ‘with respect to Member States ofAthiean Union
that are also States Parties to the Rome Stahéeg twvould appear to be a conflict between theibindbligations
imposed by the Rome Statute and the binding olidigatimposed by the Decisions of the African Uni8iil Schabas,
Obligations of Contracting Parties to the Genoddavention to implement arrest warrants issuedhkyiternational
Criminal Court, UCLA online forum.

923 sitill, the SC Resolutions “urge[d] all Statesl @oncerned regional and other international drgdions to cooperate
fully” with the Court.

924 Non-party States may decide to cooperate wighGQourt on arad hocbasis, as foreseen in Article 87(5)(a) of the
Statute.
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to the Statuté®In such cases the obligation to cooperate would ls@mmed directly from the UN
Charter. In case of conflict with another treatgttbbliges a State not to arrest and surrendeci@ifi
to other jurisdictions the obligation under the @aawould prevail, via Article 103 of the UN Charrt
over the obligation not to arrest and surrendendividual to the ICC%®

However, the above reasoning cannot be so easpiiedpto Al-Bashir since only Sudan’s
obligation to cooperate stems from the UN Chaft&Xonetheless, the Pre-Trial ChambeDiecision
on the Cooperation of the DRC Regarding Al-Bashiteest and Surrenderonsidered that since “the
SC acting under Chapter VII, has implicitly lifteatde immunities of Omar Al-Bashir by virtue of
resolution 1593 (2005), the DRC cannot invoke altmeodecision, including that of the African Union,
providing any obligation to the contrary®®

Akande argues that every Member State of the Ubbisd to accept the decision of the SC to
refer a situation to the ICE2° Though the SC may choose not to oblige all UN mensitio “fully
cooperate” with the Court; they remain nonethetdsifgged to accept that the SC decided to apply the
Rome Statute to the targeted State, including kertay (2)°*° Thus, Akande frames the referrals in
terms of obligations which create the possibilityirovoking Article 103 UN Charter in the case of
norm conflict***Accordingly, UN members’ obligation to accept tha immunities of officials from
the targeted States are lifted prevails over tbbligation to retain the immunities of Heads oft8sa
arising from another treaty. This seems to havenlibe reasoning of the Pre-Trial Chamber while
issuingDecision on the Cooperation of the Democratic Répulif the Congo Regarding Omar Al-
Bashir's Arrest and Surrender to the Couwralbeit it was not phrased in clear terms.

When a norm conflicts with a UN Charter obligatiem;luding obligations arising from a SC
resolution under Chapter VII, the former is setladio the extent of its inconsistency with theelatt
The State facing such a norm conflict “is merelghpbited from fulfilling an obligation arising unde

925 See e.g. supra note 368.

926 UN Charter, art. 103 reads as follows: “In évent of a conflict between the obligations of thembers of the United
Nations under the present Charter and their olidigatunder any other international agreement, thigligations under
the present Charter shall prevail.”

927 Du Plessis an Gevers, supra note 917, p. 16.

928Decision on the Cooperation of the DRC Regardin@ashir's Arrest and Surrendgpar. 31

929 Akande, supra note 361, p. 347-348.

930 Akande, supra note 361, p. 347-348.

931 Akande, supra note 361, p. 347-348.
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that other norm®?Thus, the conflict is resolved without any wrorigss due to the breach of the

conflicting norm?*

4.4.2. The customary nature of the exception extends to éartificial limbs

The ‘universal jurisdiction conception’ of a ref@runder Article 13 (b) is that this mechanismdgegs
the jus puniendiof the international community. The Rome Statuss wlesigned by the international
community as a codification of the most seriousnes of concern which must not go unpunished.
Although the international community assumed aslagive role and entrusted the Court with the right
to adjudicate the crimes it prescribed, it lefigdiction to enforce to States. States, when emfgran
ICC arrest warrant, simply act as the ‘artificiatlbs’ of the Court.

Although the arrest and surrender has to be ogubray national authorities, this exercise of
jurisdiction to enforce is done on behalf of fhe puniendientrusted to the IC&*Formally, it can be
argued that, jurisdiction to adjudicate the crincesnmitted by the high-ranking State official is not
exercised by national authorities. This does nocanminat the immunity and inviolability of a high-
ranking State official is not a bar to such an afcState’**However, States enforcing an ICC arrest
warrant are not acting contrary par in parem imperium non habdt is the ICC - an international
criminal jurisdiction representing the “collectiweill” - that adjudicates the conduct of the high-
ranking State official. States, in other words,vle what is lacking to the ICC: a police forcettban

932 See ILC, Report of the Study Group of the Il€CRvagmentation of International Law: Difficultidgising from the
Diversification and Expansion of International L&l Avril 2006, UN Doc. A/CN.4/L.68%ar. 334

933 Draft Articles on Responsibility of States foternationally Wrongful Acts, art. 59 provides tlilae said Draft Articles
are without prejudice to the UN Charter. Therefavkile complying with its obligation under the Cteara State cannot
be called to account for violations of other noridswever, see also ILC, Report of the Study Grofithe ILC on
Fragmentation of International Law: Difficulties i8ing from the Diversification and Expansion ofdmational Law,
13 Auvril 2006, UN Doc. A/CN.4/L.682, par. 343 statihat “In any case, this leaves open any respitihsithat will
occur towards non-members as a result of the aijait of Article 103.” The AU Charter makes only tfloee UN
Charter, among the objectives the AU is to “encgimg cooperation, taking due account of the Chasfehe United
Nation”, AU Charter, art. 3(e); the AU Protocol Riéhg to the Establishment of the Peace and Sgddatincil of the
African Union, adopted on 9 July 2002, reads in drt “The Peace and Security Council shall be gdithy the
principles enshrined in the Constitutive Act, thea@er of the United Nations and the Universal Beation of Human
Rights”. See chapter 5, section ‘Is the ICC boupdbcurity Council resolutions? Or, are they sinipiynd together?’;
see also Du Plessis an Gevers, supra note 9174.p. 4

934 Kress, supra note 178, p. 257.

935 The ICJ in Certain Questions of Mutual Assiseain Criminal Matters (Djibouti vs France), ICJdeets 2008, par.
170, held: “the determining factor in assessingtivdeor not there has been an attack on the immuiithe head of
State lies in the in the subjection of the latteatconstraining act of authority.”
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arrest and surrender the suspected criminals thet Geeks. The Pre-Trial ChambeiDeacision on the

Failure of Malawi to Arrest and Surrender Al-Bashias indeed declared that

“when cooperating with this Court and thereforeiragton its behalf, States Parties are

instruments for the enforcement of thes puniendiof the international community whose

exercise has been entrusted to this Court wheesShatve failed to prosecute those responsible

for the crimes within this jurisdictior?®
Under the same assumption as to proceedings bafargernational criminal court, it is contendedtth
immunities of state officials under internationaWl do not apply when a State is enforcing an arrest
warrant issued by the ICC. The customary exceptmihe rule on immunity is extended to the
enforcement apparatus of this institution entrusteith the jus puniendi of the international
community. The States party to the Rome Statutefs af arrest and surrender would be “part of a
vertical cooperation regime which in turn consgtitthe external part of those international
proceedings®®’

In terms of norm conflict a simple accumulatiornofms does not seem to arise. While the ICJ
did state that immunities are no bar to prosecutiban “certain international criminal courts” exisec
jurisdiction, it did not explicitly extend this egption to States executing an arrest warrant fioese
courts. The solution to the apparent conflict isveeer provided by effective interpretation of the
alleged customary international law exception —ifeedl in Article 27 (2) - to immunities under
international law for proceedings related to amnnational criminal jurisdiction. If we considerath
customary international law provides an exceptmimtmunity for international criminal proceedings,
the principle of effectiveness warrants that thiseption to immunity extends to States’ measures of
arrest and surrender to the international crimaaairts. Such a construction renders the applicaifon
Article 27 (2) fully operational. Indeed, no immtias could be raised when the ICC seeks through its
‘artificial limbs’ to exercise jurisdiction; this euld apply equally to all, including high-ranking
officials of a State not party to the Rome Statute.
However, it has been contended that to extend l&r#E (2) to immunities of third States from

arrest and surrender by foreign national authariti@uld deprive Article 98 of its contefif One of

936 Decision on the Failure by Malawi to Arrest &wdrender Al-Bashir, par. 46.

937 Kress and Prost, supra note 198, p. 1613.

938 To render Article 98(1) completely inapplicablas counter to a canon of treaty interpretatidmaacing that each
provision contained in a treaty should be integulein good faith Vienna convention, Article 31. wver, as
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the rules when using effective interpretation iattit should not render another norm meaningl&ss.
Kress, who participated in the drafting of the pstn, enlightens the discussion by informing ust th
at the Rome Conference no decision could be reaghéde immunity of State officials from national
courts enforcing an arrest warratif Thus, the drafters left the issue to be decidedhay Court.
Arguably, the relevance of Article 98 with regaaditnmunity from arrest and surrender to the ICC
may have become obsolete. Indeed, the Statute des ratified by an ample majority of States and
several national legislations implementing the B&tdo not distinguish between immunities of
officials of States parties and non-party Stadté8loreover, Article 98 (1) is not rendered completel
inapplicable. In addition to the immunity from crimal jurisdiction of State officials of third State
Article 98 (1) is also directed at the inviolalyliof diplomatic premises, as contained in Article &f
the Vienna Convention on Diplomatic RelatidASFinally, Article 98 (2) remains relevant for ‘host
State agreements’ and ‘status of forces agreem@fif@ius, it may be argued that Article 98 Rome
Statute is not fully deprived of its content.

Despite the availability of all these tools to mva genuine conflict with the immunity of State
officials from foreign domestic criminal proceedsgt appears that many States, including States
party to the Rome Statute, disagree with the ICChancontent of Article 98(1) and the scope of

immunity ratione persona@nder customary international law. Article 98 {@gitly recognizes that the

explained in supra note 260, in addition to the imity from criminal jurisdiction of State officialef third States,
Article 98 (1) is also directed at the inviolahjliof diplomatic premises. Admittedly, States partie the Rome Statute
have lifted the immunity from criminal jurisdictioand the inviolability normally enjoyed by theirfiofals under
international law with regards to the ICC and thestStates party to the Rome Statute enforcingjaest for arrest and
surrender. However, such renouncement to immurfit$tate officials does not entail that they liftdeeir right to
inviolability of diplomatic premises, as containedArticle 22 of the Vienna Convention on Diplon@afRelations. See
also Dire Tladi, The ICC Decisions on Chad and Ma&al®&n Cooperation, Immunities, and Article 98, lduthal of
International Criminal Justice 207-209 (2013).

939 Pauwelyn, supra note 231, p. 250.

940 Kress, supra note 178, p. 232.

941 See e.g. the Mauritius International Criminal@ Act of 2011 (in particular section 14), theriga International
Crimes Act of 2004 (in particular section 62), frinidad and Tobago International Criminal Act &8 (in particular
section 66); see also the South African Implemeémaif the Rome Statute Act of 2002. See also Tkufira note 938;
contra Liu Daqun, Has Non-Immunity for Heads oft&taecome a Rule of Customary International LawBérgsmo
and Ling, supra note 178, p. 67.

942 See also Kress, supra note 178, p. 232-2332236 Prost and Kress, supra note 198, 1607, dekbgates at the
Rome Conference writes that “it was the inviolapilof diplomatic premises that was at the hearthef debate on
Article 98 para. 1”; See also Iverson, supra n@#. 9

943Rome Statute, art. 98(2) The Court may not moeeth a request for surrender which would reqtlieerequested
State to act inconsistently with its obligationgleninternational agreements pursuant to whiclttimsent of a sending
State is required to surrender a person of thae $tethe Court, unless the Court can first obtiadhcooperation of the
sending State for the giving of consent for theenuder.” David Scheffer, Article 98(2) of the Ro®tatute: America’s
Original Intent, 3 Journal of International Crimidaistice 333 (2005).
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ICC might first need to seek a waiver before isguanrequest for arrest and surrender of an official
entitled to immunityratione personaé* This article, as Kress observed is “a remarkabt@sam by
states Parties to entrust the Court with the powemake a decision about the existence or non-
existence of ‘legal obligations [of those statesfer international law with respect to the state or
diplomatic immunity of a person or propert}#3 From the serious challenges AU States have pased t
the ICC, it might indeed be advisable for the Cdanteconsider whether its States parties havegal le
obligation under international law with respectiie immunity of high-ranking officials of Statestno
party to the Rome Statute. It may moreover, be caskigether the ‘universal jurisdiction conception’

has the legal tools to resolve a conflict with atcadicting obligation arising from another treaty.

4.4.2.1. Conflict between Rome Statute and other treaties

In situations where a State party is requestediey@C to enforce an arrest warrant and is alsigedbl
under another treaty not to comply with the IC@&quests, the State party appears to be put inm nor
conflict situation?*®As pointed out above, such a scenario occurrechénAl-Bashir Case’*’ In
Decision on the Failure of Malawi to Arrest and &mder Al-Bashiy Pre-Trial Chamber | considered
that since it was established under customary natemal law that no immunity existed for
proceedings related to an arrest warrant by the, IJghere is no conflict between Malawi’s
obligations towards the Court and its obligatioml@mcustomary international law; therefore, Article
98(1) of the Statute does not appRf® Simply, the Pre-Trial Chamber considered that Até
obligation was invalid — as it (in the opinion bktICC) incorrectly held that immunity existed unde

customary international law - and thus did nowiithin the situations foreseen in Article 98 {49.

944 Daqun, supra note 941, p. 66.

945 Kress, supra note 169, p. 234.

946 Schabas, supra note 922.

947 See supra note 874.

948 Decision on the Failure by Malawi to Arrest &hdrender Al-Bashir, par. 43.

949 Decision on the Failure by Malawi to Arrest éwrrender Al-Bashir, par. 37 ; see Kiyani, suposern810, p. 506,
criticizing the court for assuming the right to ti&e an other international organization act asmfegal force; it may
be argued that the decision was illegal since tbedacisions, an international organization whicimade of non-party
States and some States party to the ICC, mightdveed as an inter se agreement incompatible wihvéry object and
purpose of the Rome Statute. The ILC CommentartheriVienna Convention on the Law of Treaties stdbat “an
inter se agreement incompatible with the object punghose of the treaty may be said to be impligubhibited by the
treaty.”; Reports of the Commission to the Genéisdembly, Draft Articles on the Law of Treatieswiommentaries,
Yearbook of the International Law Commission, 19@6l. Il, p. 235. The object of the Rome Statisteé'ending
impunity”. The nature of the obligation that Stapesty have under Article 89 (1) is not of a reoial character but of
an integral one. Thus, the obligation cannot baadegt without the agreement of all States parttheoRome Statute.
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Although the ICC offered to Malawi to avoid thermoconflict it was facing by considering that
AU obligation not to arrest and surrender Al-Baghd not have any legal force, the State of Mali&swi
still in an unresolvable norm conflict. Either ieades to follow the ICC’s requests and breach its
obligation towards the African Union (with the ceerargument that the AU resolutions are invalid)
or it decides to abide by the AU resolution (witle tounter-argument of Article 98 (1)) and bre#sh
obligation to arrest and surrender to the ICC.c&imone of these obligations is hierarchically sigpe
to the other there is no easy way out to this noonflict. An opinion of the ICJ on this question wa

be welcomed.

Conclusion

The Prosecutor of the ICC has recently announcatdihe will ‘*hibernate’ investigative activities in
Darfur®°This decision was admittedly taken because theeRubsr faced a lack of cooperation from
the government of Sudan but also from all othetteSta' The Prosecutor also addressed the SC,
blaming it for its absence of responses to the moogecalls to take actions in order to ensure State
compliance with the Court requests for cooperattdnThis decision arose in the context of a recent
call by the then Argentinian Presidency of the 8@dtablish an effective follow-up mechanism fa th

SC referrals to the Coutt’ During this series of meetings the Russian reptesige said:

In other words, the States party to the Rome Stathio are part of the AU should have attempteddp the Assembly
from imposing obligations on them requiring notcmoperate with the Court. André de Hoogh, Regismakand the
Unity of International Law from a Positivist Persgige, European Society of International Law, Coefee Paper
Series No. 3/2012, (2012), p. 18; only Chad enteresservation to the obligation not to cooperatihé arrest warrant
against Bashir. However, Botswana, South Africal Zambia express their disconcert with respechiodbligation as
well. According to Article 18 Vienna Convention tre Law of Treaties, “[a] State is obliged to r&irbom acts which
would defeat the object and purpose of a treatyrnwhbas expressed its consent to be bound byrélagyt” Article 41
also states that “Two or more of the parties toudtilateral treaty may conclude an agreement toifgdtie treaty as
between themselves alone if: [...] does not relate tprovision, derogation from which is incompatiméth the
effective execution of the object and purpose eftteaty as a whole.” Pauwelyn, supra note 23306-307; However,
Article 98 (2) shows that ICC States party are piéeh not to arrest and surrender nationals ofltBitates sent on their
territory on official missions, if they have raéfi an international agreement providing so.

950 Office of the Prosecutor, Statement to the edhiNations Security Council on the Situation in fidgrpursuant to
UNSCR 1593 (2005), 12 December 2014.

951 Office of the Prosecutor, Twentieth Reporthe Prosecutor of the International Criminal Coorthe UN Security
Council pursuant to the UNSC 1593 (2005), 15 Decar2b14.

952 Office of the Prosecutor, Statement to the @édhiNations Security Council on the Situation in fiDgrpursuant to
UNSCR 1593 (2005), 12 December 2014.

953 Letter dated 8 October 2014 from the PermaRepiresentative of Argentina to the United Natioddrassed to the
Secretary-General, 8 October 2014; See also Sgc@duncil, 7285th meeting, 23 October 2014, S/P85{2
S/PV.7285 (Resumption 1)
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In our view, the reasons for States’ lack of wiiimess to cooperate with the ICC to a large extent

lie within the Rome Statute itself, as well as wiitle Court’s accumulated practice, including on

bringing to justice senior public officials of Stat For example the Court’s interpretation of the

immunity of these individuals has been somewhatignuius.*>*
Clearly, the Russian representative was pointirtheovarious AU resolutions not to cooperate wihith t
Court in response to tHeecision on the Failure of Malawi to Arrest and Bander Al-Bashir.This
lack of cooperation with the arrest warrant of AddBir shows that the international community,
including States party to the Rome Statute, dissgmeith the ICC’s interpretation of its Statutd. |
seems that the reaction ofter alia the AU to Decision on the Failure of Malawi to Arrest and
Surrender Al-Bashihas prompted the Court to change its reasoningnegpect to the effect of Article
27 Rome Statute towards non-party States. ThusDenision on the Cooperation of the DRC
Regarding Al-Bashir's Arrest and Surrendere-Trial Chamber Il took a more considered apgrdac
putting the emphasis on the effect of Article 281 403 of the UN Charter. This change of mind might
be said to prove that the ICC has understood keatuniversal jurisdiction conception’ underminés i
objective of universality.

| have shown in the preceding chapters that thevéusal jurisdiction conception’ can put

forward plenty of legal arguments to avoid mosthef normative conflicts arising from an exercise of
jurisdiction over nationals and territories neithgarty to the Statute nor consenting to the ICC’s
jurisdiction. However, despite the principled apmio of treating cases alike, the legal tools akbala
to the ‘universal jurisdiction conception’ seemb® on the edge of the international legal systent as
currently stands. Even if the ‘fight against impyins one of the overarchirmgisons d'étreof the ICC,
over-stretching legal reasoning to attain this gads provoking strong contestation that might akre
the whole ICC project. One of the goals of the lI8@ support international criminal law, including
compliance with its norm$?> Lack of cooperation is undoubtedly one of the nsesious challenges
the Court is facing. The refusal to cooperate wita Court obviously affects its effectivenéss.
Ending impunity and strengthening deterrence agjfivescommission of international crimes can only
be achieved if international criminal law and thstitutions that have been established to enfaraeei

seen as legitimate.

954 See also Security Council, 7285th meeting, e®laer 2014, S/PV.7285.
955 Yuval Shany, Assessing the Effectiveness @frhational Courts (Oxford University Press, 20p4R27.
956 Ibid., p. 141.
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There are certainly many ways to define legitimadgnetheless, one widespread method is to
focus on the process by which rules are cre&teilvoiding and resolving normative conflicts between
the ICC’s exercise of jurisdiction over nationalsdaterritories neither party to the Statute nor
consenting to its jurisdiction and other normsrdérnational law can be seen as legitimate if dggll
authority of the tool used is accepted as J#According to Thomas Franck, “[llegitimacy is that
attribute of a rule which conduces to the beligtth is fair because it was made and is applied in
accordance with ‘right proces&®There are four paradigms, in Frank’s view, thatitiegte the
international system of rules and rulemaking: gtates are sovereign and equal; that their sovdgeig
can only be restricted by consent; that consentishimnd that states, in joining the international
community, are bound by the ground rules of comyufif

Customary international norms can be formed withbet explicit consent of each individual
State. These norms, nonetheless, may be deemesbsuti from the implicit consent of States to
participate in the international communififlt is widely held that customary international leequires
an assessment of both practice amihio juris, e.g. the acceptance of that practice asfaus
Chinkin and Boyle observed, “[w]hen courts ignotee ttraditional requirements for customary
international law or fail to subject them to angicgtscrutiny they risk giving tacit weight to whhas
been called ‘the rush to champion new rules of I5#” It is one of my conclusions that the ‘universal
jurisdiction conception’ and to a certain exterg tmodern’ approach to customary international law
may discredit the norms enshrined in the Rome &tdhrough this ‘rush to champion new rules of

law’.

957 Thomas M. Franck, Fairness in international dan institutions (Oxford University Press, 1998)

958 Franck, supra note 957, p. 26.

959 Thomas M. Franck, The Power of Legitimacy ambiagions (Oxford University Press, 1990) Note tRednck adds
that “Each rule, whether a law of the state oust@mary law or treaty of the international comntynis likely to be
perceived as more or less legitimate in accordamitle four variables. These four indicators of lagdécy are:
determinacy, symbolic validation, coherence, arfteaghce.” Franck, supra note 957, p. 30.

960 Franck, supra note 957, p. 29

961 Karol Wolfke, Custom in Present International(Martinus Nijhoff Publishers, 1993), p. 160-1&&;gory Tunkin,
Theory of International Law (Harvard University Bse 1974), p. 123; For a relaxed version see GeGakly
Fitzmaurice, The Foundations of The Authority aeilmational Law and The Problem of EnforcementMbdern Law
Review 8 (1956); Franck, supra note 959, p. 19is “‘capacity of custom to bind non-acquiesceriests even more
dramatic evidence that obligations are perceiveatige in the international community, as an inotd# a State’s status
as a member of the community.”

962 See ILC, Special Rapporteur Michael Wood, Seéd@aport on Identification of Customary Internatibhaw, UN
Doc. A/ICN.4/672, 22 May 2014, par 28.

963 Alan Boyle and Christine Chinkin, The Makinglofernational Law (Oxford University Press, 2007)285.

185



States that have ratified the Rome Statute maytraonout’ inter se of certain norms of
international law. For instance, the crimes defimgithin the Rome Statute are ‘for the purpose o th
Statute’. The law of the Statute thus becomesethepecialighe Court is supposed to apply. However,
in their treaty relations States “cannot contrast of the systenof international law.*** The Rome
Statute’s sweeping application and interpretatisrbaing applicable to all has been decried as not
being in accordance with the ‘right process’. Herhe refusal of its State parties to comply whb t
Court’s requests to arrest and surrender Al-Basleigitimacy exerts a pull towards compliance and in
turn provides legitimacy to international coutts.For these reasons, | believe that the ‘universal
jurisdiction conception’ should not be used to explwhat an Article 13 (b) referral is, what it$eets
are and what it should be.

This is not to say that the ‘Chapter VII conceptidoes not face other legitimacy problems.
However, the legal authority of the SC to refernitaation to the ICC seems to be an issue that is no
longer open to contestation. While it has beem®d that the SC should be more explicit in its
referrals about the immunity of heads of States,gbwer to remove such immunities appears to be
included in the wide array of measures it can takder Article 41 UN Charter. The ‘Chapter VII
conception’ has proved to offer ways of avoidingl aesolving norm conflicts that are in accordance
with contemporary international law. However, tkach of that ‘conception’ might be limitless. Ireth
next chapter, we will address where the Chapterpdivers end when the SC refers a situation to the
ICC. To properly understand the relationship betwie SC and ICC | believe it is enlightening tk as

ourselves: what if Article13 (b) did not exist?

964 Pauwelyn, supra note 231, p. 37.
965 Shany, supra note 955, p. 155-157.
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5. If Article 13 (b) did not Exist...

This study has shown that a ‘universal jurisdictcmmception’ of Article 13 (b) is not founded under
current international law and that the ‘Chapter &hception’ appears to evince a more plausiblalleg
foundation for the Court’'s exercise of jurisdictioner nationals and territories neither party te th
Statute nor consenting to its jurisdiction. Howetbke ‘Chapter VII conception’ still gives rise $ome
indeterminacy as to the role of the SC within t8€ Istructure. If the ‘Chapter VIl conception’ idlfu
stretched there would be no need for Article 130fb)6 Rome Statuf®® Put simply, the Statute could
say that its jurisdictional rules are without pige to the powers of the SC under Chapter Vllhef t
UN Charter.

It is generally asserted that the Rome Statuer®tb the SC the trigger mechanism provided in
Article 13 (b). As stated in the introduction tastthesis, Condorelli and Villalpando qualified istée
13 (b) as a ‘gift’ to the S Similarly, Article 16 provides the SC with the pitsfity to stall the
jurisdiction of the ICC “for a period of 12 monthster the Security Council, in a resolution adopted
under Chapter VII of the Charter of the United Na$, has requested the Court to that effect”. The
Rome Statute is said not to extend nor limit thevers of the SC°® As Condorelli and Villalpando
have emphasized:& qu'il lui serait d’ailleurs impossiblé?®?Since the drafting of the ILC Statute for
an International Criminal Court, the rationale farabling the SC to trigger the Court’'s exercise of

966 Kevin John Heller has asked whether the Sgander Chapter VII, could refer a situation the 1CC if Article 13
(b) did not exist. Kevin Jon Heller, Can the Segu€ouncil Implicity Amend the Rome Statute? Opinduris, blog
post, 15 January 2013, retrieved from http://ogimie.org/2013/01/15/can-the-security-council-ingfiliy-amend-the-
rome-statute/ ; see also Jan Wouters and Jed Otefnas custodiet consilium securitatis? Reflecsioon the law-
making powers of the Security Council, in Vessdlopovic and Trudy Fraser, The Security Council dsb&
Legislator (Routledge, 2014), p. 79.

967 Condorelli and Villalpando, supra note 6.

968 Franklin Berman, The Relationship between therhational Criminal Court and the Security Colynnivon Hebel et
al., supra note 324, p. 176; Vera Gowlland-Deb@d® Functions of the United Nations Security Columntithe
International Legal System, in Michael Byers, TheleRof International Law in International PoliticEssays in
International Relations and International Law (Q#fdJniversity Press, 2000), p. 298; Neha Jain, pd®ate Law for
Peacekeepers, 16 European Journal of Internatiawal253 (2005); Luigi Condorelli and Salvatore dippando, Les
Nations Unies et les juridictions pénales inteworadies, in Jean-Pierre Cot et al.,, La Charte desofa Unies :
Commentaire Article par Article, (Economica, 200p),229; However, see Andreas Zimmermann, The ©reaff a
Permanent International Criminal Court, 2 Max PlaMearbook of United Nations Law 236 (1998): “Ivi®rth noting
that the powers of the Security Council to act un@kapter VII of the Charter have thereby for thstftime been
limited in an international instrument since the@éy Council would eventually by virtue of Artell6 of the Statute
of the ICC be forced to renew any such requestiéderral but could not provide for such a refesiak die.”

969 Condorelli and Villalpando, supra note 96&290; see also Gowlland-Debbas, supra note 96&&. 2
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jurisdiction was to spare it the need to continlpestablish othead hoctribunals having the same
jurisdictionratione materiaeandtemporisas the projected IC&? Crawford, speaking as the Chairman
of the ILC Working Group stated:

it would be most undesirable if the Security Couma@re compelled, owing to the absence of a

provision such as that which appeared in Article @8agraph 1 [similar to Article 13 (b) Rome

Statute], to create furthad hoccourts, as it had been forced to do at great esgpemthe case of

the former Yugoslavia’*
The same conviction was expressed in Rome: Arfi8l€b) would obviate the need to create raalv
hoc tribunals?’*What seems to transpire from the various debatesheninclusion of a referral
mechanism for the SC is that if this crucial ‘wimdovas not inserted into the Statute the SC would
have to create nead hoctribunals?® In other words, it could not refer a situation e 1CC, even if
it used its Chapter VII to do so. This positionraseat odds with the extraordinary power the SC is
acknowledged to possess under Chapter VIl to dgttabkate’ criminal jurisdictions and design the
structures that will exercise these criminal juigsdns. Indeed, it has also been argued that tbs S
power under Chapter VII can overritféjf not overwrite, the Rome Statut€.

In this concluding chapter I will first do an exsus on the various resolutions of the SC which

either attempted to trump the provisions of the Rdatatute or to misuse the powers it has under

970 ILC, Summary record of the 2361st meeting, 29,2par. 78; see also Summary record of the 23&8tkting,
Comment Crawford, A/CN.4/SR.2329, p. 5, par. 31ImBary record of the 2333rd meeting, A/CN.4/SR.238330-
31: “Otherwise, what would happen if, in severaangétime, the painful events in the former Yugoslavere to repeat
themselves in some part of the world and the sattafted by the Commission could not be appliechbse the State
concerned had not recognized the court's jurisihidti accordance with one or the other of the wagsliof Article 23 of
the statute (Acceptance by States of jurisdictiorrocrimes listed in Article 22)? Would the Comniass not be
discredited if the Council was again required tafoa new statute to deal with that particularaditn, which the statute
prepared by the Commission was unable to resol@@immary record of the 2356th meeting, A/CN.4/SB& p.
192, par. 69; 2359th meeting, p. 215, par. 320#86neeting, p. 221, par. 33; same reasons wenessgd in Rome,
see Summary records of the plenary meetings, Staieof UK, p. 67, par. 38; Statement of Swedergf.par. 55;
Brazil statement, p. 76, par. 47; Ireland Statempnt97, par. 17; Statement Slovenia, p. 207, par. Statement
Norway, p. 207, par. 55; Statement Malawi, p. 3t5t, 62; Statement Canada, p. 208, par. 66; State@tena, p. 209,
par. 65; Statement Italy, p. 210, par. 92; Statér8eain, p. 212, par. 7.

971 ILC, Summary records of the meetings of theyfsixth session, Summary record of the 2361st imgetYearbook of
the International Law Commission (1994), p. 229, 58, A/CN.4/SER.A/1994.

972 See Summary records of the plenary meetingofitite meetings of the Committee of the Whole WoStatement of
UK, p. 67, par. 38; Statement of Sweden, p. 67, &y Brazil statement, p. 76, par. 47; IrelandeStent, p. 97, par.
17; Statement Slovenia, p. 207, par. 55; Staterhemivay, p. 207, par. 55; Statement Malawi, p. 2p&r. 62;
Statement Canada, p. 208, par. 66; Statement Ghi289, par. 65; Statement Italy, p. 210, par.&3afement Spain, p.
212, par. 7.

973 ILC, Summary record 2360th meeting, commenw@ral.

974 Gowlland-Debbas, supra note 968, p. 298L

975 Stefan Talmon, Security Council Treaty Acti6®,Revue Hellénique de Droit International 65-12600).
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Chapter VII. Secondly, we will see that the woriuation’ as defined in the Rome Statute appears to
be different from what the SC refers as situatiorsrdly, the question of whether the SC has the
power to curtail or expand the ICC’s jurisdictiorhew it triggers its jurisdiction will be addressed.
Finally, we will see that, arguendo, the SC candoily® Rome Statute when it refers a situation ¢o th

Court and that this could pose a problem as tdetlvéul establishment of jurisdiction.

5.1.The SC and the ICC relationship: an‘amour impossible’

To date the SC has used the two channels listéldeirRome Statute in a dubious manner. From the
early days of the ICC’s existence the SC adoptex regolutions invoking Article 16 Rome Statute.
Both were critically considered by some represératas attempts to amend the Stal(fi@n the
insistence of the United States, the SC througlolBésns 1422 and 1487, requested the ICC not to
investigate or prosecute any peacekeeper fromsStateparty to the Rome Statute, and expressed its
“intention to renew [...] the request[s] under thensaconditions each 1 July for further 12-month
periods”?’"The resolutions were met with great criticism amdredeemed illegal by many since they
did not invoke any specific threat to internatiopabce and security justifying the use of Chaptér V
and Article 16 Rome Statuté®

Almost two months after renewing Resolution 142@tigh Resolution 1487 the SC adopted
Resolution 1497 where, acting under Chapter Vigetided’ in paragraph 7 that contributing Stdtes
the Multinational Force in Liberia have exclusivgigdiction over the acts of their personnel, usles

the contributing state is a party to the Rome $ator has explicitly waived its exclusive

976 Statements of Representatives of Fiji, Ukralemada, Colombia, Samoa, Malaysia, Germany, Sytah Republic,
Argentina, Cuba (SC Res. 1422,; UN SCOR, 57th S4568th mtg., UN Doc. S/PV.4568); Statement of Seeretary
General, New Zealand, Jordan, Switzerland, Liecitn, Greece, Islamic Republic of Iran, Uruguaglévi, Brazil,
Trinidad and Tobago, Argentina, South Africa, NigePakistan, Netherlands, France, Syrian Arab B#p(SC Res.
1487, supra note 4; UN SCOR, 58th Sess., 4772nd bigDoc. S/PV.4772).

977 Security Council Resolution 1422, UN Doc. S/RE2 (2003) (hereinafter SC Res. 1422); Securibureil
Resolution 1487, UN Doc. S/RES/1487 (2003) (hefean&C Res. 1487).

978 Carsten Stahn, The Ambiguities of Security @duResolution 1422, 14 European Journal of Intéomal Law 85-104
(2003); Jain, supra note 968; Marc Weller, Undoihg Global Constitution: UN Security Council Actiam the
International Criminal Court, 78 International Aifa693 (2002); Dominic McGoldrick, Political andegal Responses
to the ICC, in McGoldrick et al., supra note 6874&6—22; Orakhelashvili, supra note 401, p. 16praunote 976 for
statements of representatives on the adoptioneafetbolutions.
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jurisdiction®”It is not clear how this last resolution fits withthe regime of the ICC as it is not in the
nature of a request under Article 16; actually desl not even attempt to BE. The purpose of
Resolution 1497 is more specifically to permanerghield interested States contributing to the
Multinational Force in Liberia from the jurisdictiof other States and ultimately from the 1&€.

In order to placate the United States, the ‘immufot peacekeepers’ paragraph was re-used in
the referrals of the situations in Darfur, Sudaml &ibya to the ICC® The same paragraph also
appeared in the draft resolution to refer the sitnain Syria’®® Each of these resolutions raised issues
as to the legality of the resolution under the @rabut also as to whether it conflicted with thenfie
Statute®®* Indeed, in each one of them the SC is clearlyngnyto tailor the jurisdiction of the Court,
under the premise of its Chapter VII pow&sWhile this is provided under Article 16 Rome Statu
for a limited period of time, the ‘immunity for pegkeepers’ paragraph inserted in the referralSthe
attempted to exclude some groups from the ‘sitmatidhis not only affects Article 27 (1) Rome
Statute’®® under which the “Statute shall apply equally topairsons”, but also appears to modify the

definition of ‘situation’

979 Security Council Resolution 1497, UN Doc. S/RES7 (2003), par. 7. The Multinational Force irbéiia was
established by the same resolution; see also sediti® arrest and surrender of an official entitedmmunity to the
ICC ' of this thesis on the effect of this resolutioreoimmunity ratione materiae.

980 Jain, supra note 968, p. 247-248.

981 UN Doc. S/PV.4803, See Statement of France G@aanany; Zappala argues that the SC resolution g9t
addressed to the ICC because Liberia was not & ptaty to the ICC, Salvatore Zappala, Are Somecélemgpers
Better Than Others? UN Security Council Resolutid®7 (2003) and the ICC, 1 Journal of InternatioGeminal
Justice 674 (2003); However, Liberia ratified thenfke Statute on 22 September 2004, and thereforéCiiecould
exercise jurisdiction over acts committed in itsitery from the entry into force of the Statute.

982 SC Res. 1593, par. 6; SC Res. 1970, par. 6 MNatt par. 6 of SC Resolution 1970 does not rafgr more to
peacekeeping missions but to operations establishadthorized by the SC.

983 Draft Resolution S/2014/348 vetoed by ChinaRuasdsian Federation, 22 may 2014; Moreover, ithale resolutions,
the SC required that no UN funds could be usedoimection with the referrals, which is ordering thl General
Assembly not to contribute to the financial schepnevided in Article 115 (b) Rome Statute. Moreovéie United
Nations and the ICC, however, agreed that ‘the itimm$ under which any funds may be provided to @wart by a
decision of the General Assembly of the United dladi pursuant to Article 115 of the Statute shallshbject to
separate arrangements’; Negotiated Relationshipégent between the ICC and the United Nations@¢tbber 2004,
art. 13; see Condorelli and Ciampi, supra note p6394.

984 The representative of Argentina referring t® tasolution put forward the SC in the attemptefer the situation in
Syria, but also mentioning resolution 1593 and 1%fQued that: ‘the Security Council does not hthes power to
declare an amendment to the Statute in order tat gramunity to nationals of States non-parties wloeonmit crimes
under the Statute in a situation referred to their€Cb Security Council, 7180th meeting, 22 May 2014N Doc.
S/PV.7180.

985 Scheffer, supra note 690, p. 90.

986 Aly Mokhtar, The Fine Art of Arm-Twisting: THdS, Resolution 1422 and Security Council Defer@lvEr under the
Rome Statute, 3 International Criminal Law Revie2 32003); See also Chapter 4 of this thesis.
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5.2.Refer a ‘situation’

In a decision unrelated to a SC referral but issafeet SC Resolution 1593, ICC Pre-Trial Chamber |
stated that a situation is defined by “territortaimporal and possibly personal parametétdt”has
been asked whether the Court’s reference to ‘plyspiersonal parameters’ indicates that a referring
entity could exempt some individuals from the IC@igdiction®®® However, the Court was not
implying that cases could be selected by the riefgrentities. Rather, the Court was inferring that
situation is typically territorially conceiveli?At the time of writing, all the situations referréal the
Court or initiated by the prosecutproprio motuwere defined by the territory where the crimesewner
occurring?® The two situations where the prosecytmprio motusought authorization to conduct an
investigation concerned ‘the situation in Kenyadathe ‘situation in Cote d'lvoire®® The self-
referrals of Uganda, DRC, Central African Repulfliand 11)°*?and Mali referred to the situation
occurring in their respective territories. The t8€ referrals are also territorially focused. Altgbu
some of the self-referrals tried to indicate to phesecutor who should be tried by the Cdtitthe real

987 In Prosecutor v. Lubanga Dyilo, ICC, Pre-T@&lamber |, Decision Concerning Pre-Trial ChamtzeDEcision of 10
February 2006 and the Incorporation of Documertts time Record of the Case against Mr. Thomas Lubd@nglo, 24
February 2006, par. 21; the Court also said inafitn in the Democratic Republic of the Congo, IG@e-Trial
Chamber I, Decision on the Applications for Papition in the Proceedings of VPRS 1, VPRS 2, VPRSRRS 4,
VPRS 5 and VPRS 6, ICC-01/04-101-tEN-Corr, 17 Jan2806, par. 65: “[s]ituations, [...] are generatlgfined in
terms of temporal, territorial and in some casesq®l parameters”.

988 Mark Klamberg, Evidence in International Crialdifirials: Confronting Legal Gaps and the Recomsion of Disputed
Events (Martinus Nijhoff Publishers, 2013), p. 229.

989 As to the understanding of situation as beinigngrily territorially conceived, see Andreas Miilland Ignaz
Stegmiller, Self-Referrals on Trial: From Panaae®atient, 8 Journal of International Criminal hestl273 (2010).
990 See also Rod Rastan, Situation and Case: Dgfthe Parameter, in Carsten Stahn and Mohamed! Meidly, The
International Criminal Court and Complementarityof Theory to Practice (Cambridge University Prex¥l 1), p.

426.

991 Situation in the Republic of Cote d’lvoire, ICRre-Trial Chamber Corrigendum to “Decision Puansuto Article 15 of
the Rome Statute on the Authorisation of an Ingasibn into the Situation in the Republic of Cotévaire”, ICC-
02/11-14-Corr, 15 November 2011; Situation in tlep&blic of Kenya, Pre-Trial Chamber, Decision Parguo Article
15 of the Rome Statute on the Authorization of mrestigation into the Situation in the Republik@&hnya, ICC-01/09-
19-Corr, 31 March 2010.

992 See referral of the Central African Republitnexed to the Situation in the Central African Rajmy ICC, Decision
Assigning the Situation in the Central African Rbfei Il to Pre-Trial Chamber Il, ICC-01/14-1-Anx18 June 2014.
See also ICC OTP, Statement by the ICC Prosecktiou Bensouda, on the referral of the situatimgesil August
2012 in the Central African Republic, 12 June 2014)

993 The letter of referral submitted by CAR spesgiliy requested the Prosecutor to open an invegiiganto this situation
with a view to determining whether Mr. Patassé, Bemba, Mr. Koumtamadji alias Miskine or otherspdd be
charged with these crimes. See Prosecutor v. Beilia, Pre-Trial Chamber 1ll, Decision on the Adnilsity and
Abuse of Process Challenges, ICC-01/05-01-08, 24 2010, par. 14; See also ICC Press Releasedenesif Uganda
Refers Situation Concerning the Lord's ResistantayXLRA) to the ICC
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basis of the situation referred were that crimeshiwithe jurisdiction of the Court were being
committed within their territory during a certaienpod.

The example of Uganda’s letter of referral to thhesecutor of the “situation concerning the
Lord’s Resistance Army [LRA]" is also instructiVé® Initially, the Prosecutor responded favorably to
the tailored referral by Museveni, emphasizing tiat “key issue will be locating and arresting the
LRA leadership” as if the referral did not concemimes committed by others than the LRRA.
However, the Prosecutor retracted his initial positby averring that "the scope of the referral
encompasses all crimes committed in Northern Ugamtlze context of the ongoing conflict involving
the LRA."%° Thus, other parties to the conflict with the LRAene also subject to investigation and
prosecution before the ICC.

When a situation is referred to the Court therenesjertheless, the possibility that a situation
taking place in one country extends beyond its &3’ In such a setting, the crimes committed could
still fall within the jurisdictional parameters tie Court, if it was committed by nationals of atSt
Party or a State accepting jurisdiction of the Caunder Article 12(3). If not, the crimes exceeé th
personal parameters of the situatidhThat appears to be the correct meaning of whatQbert
implied when it stated that a situation is defineg "territorial, temporal and possibly personal

parameters®®

994 ICC Press Release, President of Uganda Reifei®i®n Concerning the Lord's Resistance Army ()Ré the ICC;
See also Cryer, supra note 401, p. 212.

995 ICC Press Release, President of Uganda Refeegi®n Concerning the Lord's Resistance Army (lRa#the ICC

996 Prosecutor v. Joseph Kony et al., ICC, PrelT@hamber Il, Decision to Convene a Status Confezeon the
Investigation in the Situation in Uganda in Relatio the Application of Article 53, ICC-02/04-01/@8, 2 February
2005, par. 5; See also Statement by Luis Morena¥(oa Prosecutor of the ICC - Informal meeting ofaeAdvisors
of Ministries of Foreign Affairs, 24 October 20057 .

997 Rastan, supra note 990, p. 427; giving the plaof the situation of Darfur spilling over in Ghas possibly requiring
a new situation to be triggered.

998 The recent discussions concerning a referrahefsituation concerning the Islamic State showet there is still
confusion with whether referrals can be territodalpersonal. In the SC meeting where such refeves discussed
many states referred to the referral of the situatn Syria and Iraq, or to the referral of theuation Syria, with a
declaration under Article 12 (3) Rome Statute friveq to accept the jurisdiction of the ICC. Thuswing that the
referral of the situation in one country could buited by the territorial boundaries of a Stateee Security Council
7420th meeting , 27 March 2015, Un Doc. S/PV.742@; also Carsten Stahn, Why the ICC Should Be @autb Use
the Islamic State to Get Out of Africa: Part 1, IEJTalk, blog post, 3 December 2014, retrieved at
http://www.ejiltalk.org/why-the-icc-should-be-caottis-to-use-the-islamic-state-to-get-out-of-afrieatdl/ ; Elinor Fry,
The ICC’s Problematic Jurisdiction over ForeignHighters. Center for International Criminal Justibéog post, 10
January 2015, retrieved at http://cicj.org/20154@d+iccs-problematic-jurisdiction-over-foreign-isiec-state-fighters/

999 Prosecutor v. Lubanga Dyilo, ICC, Pre-Trial @bar |, Decision Concerning Pre-Trial Chamber leciBion of 10
February 2006 and the Incorporation of Documertts ine Record of the Case against Mr. Thomas Lubd@nglo, 24
February 2006, par. 21.
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During the drafting of the Statute, the word ‘stton’ was expressly adopted in order to avoid
‘cases’ be referred to the CodPf°Even the word ‘matter’ was considered "too specféic the
independent functioning of the Court®!While it appears that a State cannot circumscrie t
jurisdictionratione persona®f the Court when it refers a situation, can tikeudder Chapter VII refer
‘a situation in which one or more of such crimes ffeferred in Article 5 Rome Statute] appears teeha
been committed’, but exclude peacekeepers fromjtiisdiction? It seems that the Prosecutor is not
convinced that Article 103 could have set aside plaeticular sections of the Rome Statute for
peacekeepers from a State not party to the Romet&tdn its third report to the SC pursuant to
Resolution 1970, the Office of the Prosecutor adlyeaffirmed that it “does not have jurisdiction t
assess the legality of the use of force and ewalihat proper scope of NATO’s mandate in relation to
UNSC resolution 1973'%%?Indeed, the crime of aggression has not enteredfimce and is thus not
within the jurisdiction of the Court to investigatélegations related to the commission of this etim
The Office of the Prosecutor continued and affirjgthe Office does have a mandate, however, to
investigate allegations of crimes by all actof§®

Article 13 (b) provides that the SC can refer te Brosecutor a situation in which one single

crime within the jurisdiction of the Court appe&rshave been committed. However, according to the

1000 The ILC, in its Draft Statute, “understoodtttiee Security Council would not normally refertb@ court a ‘case’ in the
sense of an allegation against named individuatcla 23, paragraph 1, envisages that the Counailld refer to the
court a 'matter’, that is to say, a situation tacWtChapter VIl of the Charter applies. It woul@thbe the responsibility
of the Prosecutor to determine which individual®wt be charged”. ILC 1994 Final Report, par 44e Sdso
Discussion Paper, Bureau, UN Doc. AICONE183/C.13L. See also Schabas, commentary, p. 297; See laésorbA.
Williams and William A. Schabas, Article 13, in Tftérer, supra note 198, p.568. Zutphen Draft Aetid5[25]; Article
25, AJAC.249/1997/L.8/Rev.1; Silvia Fernandez da@endi, The Role of the Prosecutor, in Lee, suma 158, p.
180.

1001 Yee, supra note 158, p. 148.

1002 Office of the Prosecutor, Third Report of fmsecutor of the International Criminal Court h& tUN Security
Council pursuant to UNSCR 1970 (2011), par. 53.

1003 Office of the Prosecutor, Third Report of fmsecutor of the International Criminal Court h& tUN Security
Council pursuant to UNSCR 1970 (2011), par. 54hasame vein see Decision to Issue an Arrest \Waagainst Al-
Bashir, par. 36; see also Prosecutor v. Ahmad MumadnHarun ("Ahmad Harun") and AH Muhammad Al Abd-Al
Rahman ("AH Kushayb"), ICC, Pre-Trial Chamber | ci3&®n on the Prosecution Application under ArtibE(7) of the
Statute, 27 April 2007, ICC-02/05-01/07-I-Corr, ph6; see also Decision to Issue an Arrest Wamagainst Al-Bashir,
par. 45: "by referring the Darfur situation to t@eurt, pursuant to Article 13(b) of the Statutes Security Council of
the United Nations has also accepted that the iigat®n into the said situation, as well as angsgcution arising
therefrom, will take place in accordance with thatitory framework provided for in the Statute, tBkements of
Crimes and the rules as a whole.”
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Statute, the SC cannot refer a c#8&How can both of these potentially conflicting mipples be
reconciled? IMbarushima Challenge to Jurisdictid@C Pre-Trial Chamber | held that

a referral cannot limit the Prosecutor to inveggganly certain crimes, e.g. crimes committed by
certain persons or crimes committed before or aftgiven date; as long as crimes are committed
within the context of the situation of crisis thaiggered the jurisdiction of the Court,
investigations and prosecutions can be initia?&d.
Thus, the fact that it appears that a crime withajurisdiction of the Court has been committecesgi
the right to a State party to the Rome Statut® ¢tihé SC, acting under Chapter VII, to refer aadian
to the Prosecutor. However, the crime is takenngsatement of the ‘situation of crisis’ that iseetd.
A ‘case’ may emerge only after the Prosecutor retputhe issuance of an arrest warrant or a summons
to appear following an investigation into a ‘siioat.’°®In the footnote to the quote above it was
specified, mentioning thBecision to Issue an Arrest Warrant against Al-Bastthat the referring
party (the Security Council in [the situation ofri2a]) when referring a situation to the Court sutsm
that situation to the entire legal framework of @eurt, not to its own interest$®’

While it appears that it is the opinion of the @dbat when the SC refers a situation to the ICC,
this situation will be governed by the statutorgnfrework provided for in the Statute, it is also
important that the Court constrains its exercisguagdiction to crimes that are sufficiently lindkeo
the original situation that constituted a threainternational peace and security. This is hadayp that
the ICC cannot exercise jurisdiction over indivildudnat were not committing crimes at the timehs t
SC resolution. The Court must nevertheless be@maaiin not extending the temporal parameters of the
situation to events that are not sufficiently lidke the situation of crisis that the SC qualifeesl a

threat to international peace and security. Otreewihe SC referral could turn out to be a quasi-

1004 See Situation in the Democratic Republic ef @ongo, ICC, Pre-Trial Chamber |, Decision on Applications for
Participation in the Proceedings of VPRS 1, VPRY¥RRS 3, VPRS 4, VPRS 5 and VPRS 6, ICC-01/04-EN-t
Corr, 17 January 2006, par. 65, “Cases, which camppecific incidents during which one or morenas within the
jurisdiction of the Court seem to have been conadithy one or more identified suspects, entail prdogys that take
place after the issuance of a warrant of arreatssrmmons to appear.”

1005 Prosecutor v. Callixte Mbarushimana, ICC, Pial Chamber I, Decision on the “Defence Challentp the
Jurisdiction of the Court”, ICC-01/04-01/10-4516 Dctober 2011, par. 27.

1006 See Democratic Republic of the Congo, ICC;TRi@ Chamber I, Decision on the Applications f@articipation in
the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPR®PRS 5 and VPRS 6, ICC-01/04-101-tEN-Corr, 17 Janua
2006, par. 65; See also Hector Olasolo, Essayatemitional Criminal Justice (Hart Publishing, 2D¥p. 42-43.

1007 Prosecutor v. Callixte Mbarushimana, ICC, Piat Chamber I, Decision on the “Defence Challentp the
Jurisdiction of the Court”, ICC-01/04-01/10-4516 ®ctober 2011, fn. 41.
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permanent measure while Chapter VII of the Chagrerisages actions with respect to particular
situations:"%

As we have seen, SC referrals equate to quasikdige measures since they impose in some
cases new crimes to be applied to individuals andtaries of States neither party to the Romeuseat
nor consenting to the ICC jurisdiction. If the Coaverextends the temporal parameter of the sdnati
the substantive limits the Charter imposes on tke vhen it ‘legislates’ will consequently be
jeopardized. The same holds true for abstract neige referrals such as, for instance, a refeifrallo
crimes of terrorism. Leaving aside (until the ns&ttion) the question of whether the SC could requi
the ICC to apply a definition of terrorism that tbdior instance be annexed to the referral, sonte ac
of terrorism may amount to war crimes or crimesirgiehumanity as defined in the Rome Statfite.
However, a SC referral to the ICC of all crimedeatorism, without any territorial parameters, wibul
indeed constitute a general and abstract situatioompatible with, on the one hand, the substantive
limits set by the Charter on the SC and, on theroftand, the referral scheme provided by the Rome
Statute. While the SC might show some ‘self-restr@nd not adopt such ‘ultra innovative’ referril,
may nevertheless be asked whether the ICC wouldobed to abide by it, even if it contradicts its
Statute.

5.3.1s the ICC bound by Security Council resolutions? @, are they simply bound together?

The SC has the power under Chapter VII to cradt&octribunals which act as its subsidiary organs
and determine their jurisdiction. These measurestaken under Article 41 UN Charter and are
formally labeled enforcement measures. While S€rrafs to the ICC are also enforcement measures
under Article 41 they operate under another framtew8C referrals do not transform the ICC into a
subsidiary organ to which the SC has delegate@htpter VII powers. The obligation of the referred
State to accept the jurisdiction of the Court at®territories and nationals despite the lackxqdlieit
consent derives from the Chapter VIl nature ofSiereferral. Likewise, the obligation to comply kwvit
ICC requests emanates from the Chapter VIl powktlseoSC resolution obliging it to cooperate with

the Court. However, the right of the ICC to execjgrisdiction over these non-party States comes

1008 See section 2.3.6 of this thesis.
1009 Antonio Cassese, Terrorism as an Internati@uathe, in Andrea Bianchi, Enforcing Internatiodbrms against
Terrorism (Hart Publishing, 2004), p. 220-223.
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from the Statuté®®While the SC has the power under Chapter VI ttieivene in matters which are

essentially within the domestic jurisdiction of astate™**

- thus enabling the SC to refer a situation
of a non-consenting State to the ICC - the Couiigrinciple, not bound by SC resolutiofi%?

Since the ICC is an international organization viitternational legal personality independent
of its State parties, the SC does not have aughovier it’***Article 25 UN Charter, which forms the
basis of the authority of the SC when it acts urCleapter VI, is indeed directed to the ‘Members of
the United Nations'®* Article 103, which postulates the primacy of th&l \Charter over other
obligations, is also addressed to ‘Members of thtdd Nations’. Although the ICC has a close
relationship with the UN®*®it is neither a memb&*°nor one of the ‘specialized agencies’ of the UN
system™*t

It is true that the limitation in the UN Charterthvregard to the addressees of SC obligations
has not stopped the SC from making demands on aitters than ‘Member States of the United
Nations'****However, international organizations do not seemt®ves as subordinate to the SC
unless it is provided as such in their constitiianstruments or they sign an agreement in whely t
pledge to act in accordance with SC resoluti8fisThe Rome Statute, in its preamble, affirms that th

1010 Gallant, supra note 1012, p. 582.

1011 UN Charter, art. 2 (7).

1012 Robert Cryer and Nigel White, The Security @oluand the International Criminal Court: Who'shkeg Threatened?
8 International Peacekeeping 150 (2004); Kennetla@aThe International Criminal Court in the Sgst of States and
International Organizations, 16 Leiden Journalrétnational Law 569-573 (2003); Cryer, supra rfg, p. 213-214;
Sarooshi, supra note 687, p. 105-108; Stahn, supa 978, p. 101-102; Jain, supra note 968, p. €6Bdorelli and
Villalpando, supra note 524, p. 578; Heller, supote 966; however, if one adopts the view thatUhecharter is the
constitution of the international legal order, @nclegally justify the power of the SC to bind im&tional organizations,
see Fassbender, supra note 460.

1013 Cryer and White, supra note 1012, p. 150;aBgallsupra note 1012 p. 569-573; Cryer, supra A0fe 213-214;
Sarooshi, supra note 687, p. 105-108; Stahn, supt@ 978, p. 101-102; Jain, supra note 968, 253d@wlli and
Villalpando, supra note 524, p. 578; Mokhtar, sup@e 986, p. 326; Rod Rastan, Testing Co-operafidre
International Criminal Court and National Authogii 21 Leiden Journal of International Law 441 @0®leller, supra
note 966.

1014 UN Charter, art. 25.

1015 Rome Statute, art. 2; see also UN Generalnitglge Relationship Agreement Between the Unitedidtest and the
International Criminal Court, 20 August 2004, UNdD@&/58/874.

1016 The membership to the UN is only open to Statee UN Charter, art. 3, 4.

1017 For specialized agencies see UN Chartels &rSee also Gallant, supra note 1012.

1018 See Talmon, in Simma, supra note 496, p. Z934he Security Council in S/IRES/670 (1990) ofS¥ptember 1990,
acting under Chapter VII, stated that "the Uniteatibhs Organization, the specialized agencies &mer anternational
organizations in the United Nations system areireduo take such measures as may be necessameteftgct to the
terms of resolution 661 (1990) and this resolution.

1019 Bank, supra note 688, p. 261; Paulus and kaa note 683, p. 2130-2132; Gregor Novak andusugeinisch,
Article 48, in Simma, supra note 385, p. 1380-138de e.g. Kadi v. Council and Commission, Case 3768,
Judgment of the Court of First Instance (Secondn@ea, Extended Composition) of 21 September 2Q0E)%] ECR
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ICC is to have a relationship with the UN systena @amnovide the SC in Article 13 (b) and 16 two
distinct channels through which the SC may infleetie Court’s busines$?’ However, this influence
must remain within the confines provided by thet8&a

Moreover, the Negotiated Relationship Agreementbenh the International Criminal Court
and the United Nations states that “[tjhe Unitediddes and the Court respect each other’s status and
mandate.*®*! The ICC is bound by its own Statute including &lgi 1 which reads “[tJhe jurisdiction
and functioning of the Court shall be governedtsy rovisions of this Statuté”*

Indeed, one of the great differences between thation of anad hoctribunal and a referral
under Article 13 (b) is that the SC uses its erdarent power to refer situations to a Court which ha
its own structure and competences and is not &lltry it'°** The SC in its referrals to the ICC has
“invite[d] the Prosecutor to address the Councilhw three months of the date of adoption of this
resolution and every six months thereaft®f* This is in contrast with thad hoctribunals, the
statutes of which provide that "[tlhe Presidenttlod International Tribunal shall submit an annual
report of the International Tribunal to the Segufitouncil and to the General Assembif?® While,
in the case of the ICC, the SC ‘invites’ the Progecto keep it informed on actions taken pursuant

the referral, the SC clearly obliged the Presid#rits subsidiary organs to submit reports. Morepve

[1-3649, par. 192-195, esp. “the Community mustbasidered to be bound by the obligations undeCtharter of the
United Nations in the same way as its Member Stdtgs/irtue of the Treaty establishing it. [..]Theiesire to fulfil
their obligations under that Charter follows frolhe tvery provisions of the Treaty establishing thedpean Economic
Community and is made clear in particular by Agi@24 and the first paragraph of Article 234.”; Sds0 Shuichi
Furuya, Commentary, Annotated Leading Cases ofratmnal Criminal Tribunals, Vol. 4, p. 224 onoBecutor v.
Krstic, ICTY, Trial Chamber |, Binding Order to thiRepublik Srpska for the Production of Documents98-33-PT,
T., 12 March 1999; Prosecutor v. Krstic, ICTY, Tri@dhamber |, Binding Order to the Republik Srpska the
Production of Documents, 1T-98-33-PT, 13 August 3;99rosecutor v. Kordic and Cerkez, ICTY, Appealmaf@ber,
Decision on the Request of the Republic of CrofmiaReview of a Binding Order, IT-95-14/2-AR108b% September
1999; Prosecutor v. Simic et al., ICTY, Trial Chanly, Order on Defence Requests for Judicial Aseist for the
Production of Information, 1T-95-9-PT, 7 March 20@rosecutor v. Kordic and Cerkez, ICTY, Trial Cheen Il
Decision ex parte Application for the Issuance nfQrder to the European Community Monitoring MissidT-95-
14/2-T, 3 May 2000.

1020 Spain proposed at the Rome Conference thatvthéollowing paragraph should be added to thaptae: “Mindful
that this Statute should not be interpreted asctiffg in any way the scope of the provisions of @terter relating to
the functions and the powers of the organs of tmited Nations, Affirming that the relevant norms géneral
international law will continue to govern those stigns not expressly regulated in this Statute,ai&pproposal
regarding the preamble, UN. Doc. A/ICONF.183/C.12..2

1021 UN General Assembly, Relationship AgreemernwBen the United Nations and the International @GrahCourt, 20
August 2004, UN Doc. A/58/874, art. 2(3).

1022 Cryer, supra note 401, p. 213.

1023 See however Tadic Interlocutory Appeal Deaispar. 15; but Sarooshi, supra note 220, p. 103.

1024 SC Res. 1593, par. 8; SC Res. 1970, par. 7.

1025 ICTY Statute, art. 34; ICTR Statute, art. 32.
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the funding scheme for both types of measures tisegndifferent. While the budgets of tre&l hoc
tribunals were approved by the General Assembly, 36 decided in its past referrals to the ICC that
none of the expenses incurred in connection wighréfierral should be borne by the UXK° Certainly,
the level of control the SC has over its subsid@gan is dramatically different from that whichhas
over the ICC.

Once a situation is referred to the Prosecutohefl€C it is out the hands of the SC. When a
referral is made by the SC the ‘prosecutor shéibate an investigation unless he determines tietet
is no reasonable basis to proceed under the Sttt the Prosecutor decides not to proceed with an
investigation or prosecution the SC may requestPiteeTrial Chamber to review the decision of the
Prosecutor and request that this decision be réedenesi*®*® Following this requested reconsideration
the Prosecutor’s decision is not capable of behmglenged unless the decision is solely based en th
“interest of justice™®?In this case it is argued that the Pre-Trial Chanthust confirm the decision
not to investigate or prosectf8® Nevertheless, the decision of the Chamber is awgayerned by the
principles established in the Statute of the IC@ ot the SC resolution.

Where the SC has referred a situation and a Sadtetb cooperate with the Court thereby
preventing the Court from exercising its functi@msl powers under the Statute the Court may reéer th

matter to the SE%! The SC can take a decision under Chapter VII &ming the concerned State or

1026 SC Res. 1593, par. 7; SC Resolution 1970 8par.

1027 ICC Statute, art 53; see Jens David Ohlinc®eaecurity, and Prosecutorial Discretion, in 8tahd Sluitter, supra
note 716, arguing that the prosecutor cannot thkedecision not investigate or prosecute becausevtbuld be
challenging the decision of the SC.

1028 Rome Statute, art. 53 (3) (a).

1029 De Meester says that “if a negative decistosolely based on Article 53(1)(c) or Article 53(3)the Prosecution’s
decision may only become effective if the Pre-Ti@llamber confirms it. It follows that the Pre-Tri@hamber’s
revision may lead to a judicial order to investegatr prosecute (‘shall’) (Rule 110(2) ICC RPE)."rgaDe Meester,
Article 53 (3), in Mark Klamberg, The Rome Statutéte Commentary on the Law of the Internationah@nal Court
(Case Matrix Network) available atww.casematrixnetwork.org/cmn-knowledge-hub/icc-caentary-clicg In the
referral of Darfur, the Prosecutor first considetedake into account the various national andrivggonal efforts to
achieve peace and security in his assessment dharha prosecution is in the interest of justice¢@d Report of the
Prosecutor of the International Criminal Court Muis Moreno-Ocampo, to the Security Council purduanUNSC
Res 1593, 13 December 2005, p. 6; However, inatey paper on the interest of justice the Offidetlee Prosecutor
backtracked and affirmed “the broader matter oérimational peace and security is not the respditgitif the
Prosecutor; it falls within the mandate of othestitutions.” Policy Paper on the Interests of JgstiSeptember 2007,
ICC-OTP 2007 , p. 9; also in the policy paper osliptinary examination, the Prosecutor further engitesd, “the
interests of justice provision should not be coassd a conflict management tool requiring the Rrote to assume the
role of a mediator in political negotiations: swam outcome would run contrary to the explicit juaidunctions of the
Office and the Court as a whole.” Policy Paper aglilinary Examinations, November 2013, ICC-OTP 20dar 69.

1030 Ibid.

1031 Rome Statute, art. 87 (7), see also Decigiah® Failure by Malawi to Arrest and SurrenderBalshir
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can decide to use Article 16 to suspend the inyastin or prosecution for a renewable period of
twelve months®*?In other words, the only means the SC has to uniderthe independence of the
Court is to use Article 16 Rome Statute.

Admittedly, the UN Charter requires in Article 48) that decisions of the SC be carried out by
UN Member States “through their action in the appiaie international agencies of which they are
members.” Article 48 (2) is not addressed to therimational organization as such but to the UN
Member State$?**Hence, the States that are members of the UN attiedCC could feel compelled
to amend the Rome Statute in order to carry ouf @&ision under Chapter \A1>* However, such an
amendment would result from the amendment procgediontemplated in the Rome Statute and not
directly from the SC resolutiof?*®

While a State may have conflicting obligationsubgect to a request by the Court to arrest and
surrender a peacekeeper in relation to the ‘immgumdr peacekeepers’ paragraphs discussed
previously, the Court itself is not bound to abigeit.'>*®States not abiding by a request to arrest and
surrender to the ICC concerning an ‘immune peagqekéeould still incur responsibility towards the
ICC, despite the priority the SC resolution enjqus Article 103 UN Charter. The ICC is a third party
to the UN Charter and thus, in principle, freeta tertiisrule would apply >’

For the same reasons, the SC cannot request theol@&secute the crimes of terrorism or

aggression if these are not crimes within the glictson of the Court. Similarly, the SC cannot arde

1032 Coté observes: “Ironically, the first discoss in the Security Council about a possible deferbut never put to the
vote—concerned the case against Sudan PresideBa&hir, which resulted from a situation referredhe Prosecutor
by the same Security Council four years earlienut LC6té, Independence and Impartiality in Luc Reyslat al.,
International Prosecutors (Oxford University Pres¥l2), p. 407. Communiqué of the 142nd MeetinthefPeace and
Security Council, PSC/MIN/Comm (CXLII), par. 11 ;(ilAU Assembly's Decision on the Application by the
International Criminal Court (ICC) Prosecutor ftwetindictment of the President of the Republichaf Sudan, 12th
Ordinary Session, 1-3 February 2009, Addis Abalbaiopgia, Assembly/AU/Dec.221(XIl), par. 1, 3.

1033 Danesh Sarooshi, The Powers of the UnitedoNsitinternational Criminal Tribunals. 2 Max Plan¢karbook of
United Nations Law 164, fn 64 (1998).

1034 Condorelli and Villalpando, supra note 5247%8, fn 19.

1035 Condorelli and Villalpando, supra note 5247.

1036 Sarooshi, supra note 687, p. 98.

1037 Article 103 UN Charter prevents any wrongfskeue to the breach of conflicting norms betwe&h Member
States. See ILC, Report of the Study Group of L& dn Fragmentation of International Law: Difficiel$ Arising from
the Diversification and Expansion of Internatiohalw, par. 343, “In any case, this leaves open asponsibility that
will occur towards non-members as a result of fhyglieation of Article 103.” See also Paulus andsl.-supra note 683,
p. 2130-2132; see Jean-Marc Thouvenin, Article 103ot et al., supra note 968, p. 2133-2147 for theous
reasoning that might be applied to circumvent taetg tertiis rule.
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the Court to exercise jurisdiction over a situatibat took place before 1 July 2083®The obligation
of the referred State to accept the ICC’s exerofsgirisdiction certainly emerges from the Charter;
however, this jurisdiction when exercised by the€ 1@ limited by the Statute. Otherwise, the ICC
would be actingiltra vires As much as the SC could be faced with an inherenative conflict if it
takes a measure that is not in accordance witRtinposes and Principles of the UN, the ICC is @so
act in accordance with its Statute. Wouters andr@dt have written that “[ijt seems today that the
main limit on Security Council action is the Codritself.”'**°However, if a SC referral dares to push
the ICC towards an inherent normative conflict il e for the Court to judge, in accordance wih i
Statute, whether it can exercise jurisdiction avsituation and ultimately a ca$&°

A risk to which the SC exposes itself when it talkesions that challenge the limits of its
powers is judicial review. Although formally no amgis expressly assigned to judicially review SC
actions'®*'the Tadic Interlocutory Appeal DecisioandKadi Casedemonstrate that the SC is indeed
subject to incidental judicial reviel#*’Moreover, as will be shown in the next section,c=iving the
ICC as being bound by SC decisions imperils thaliggof the Court’s exercise of jurisdiction under
Article 13 (b). Challenges to the legalityad hoctribunals have most often been based on the claim

1038 Condorelli and Villalpando, supra note 52480; however, they are of the opinion that thec&@ use the Court for
crimes committed before 1 July 2002 that were distedd under customary international law at theetiaf their
commission; see also Condorelli and Villalpandg@rawnote 6, p. 635-636.

1039 Wouters and Odermatt, supra note 966, p. 90.

1040 Article 19 Rome Statute requires the Cousatisfy itself that it has jurisdiction in any caseught before it.

1041 See Advisory Opinion of the International GanLegal Consequences for States of the Contifiredence of South

Africa in Namibia (South West Africa) notwithstandi Security Council Resolution 276(1970), I.C.Jp&¢s 1971, p. 16

1042 T-315/01 Kadi [2005] ECR 11-3649 (CFl Kadi):3D6/01 Yusuf [2005] ECR 11-3533 is in substancenitical, but
reference is always to Kadi; C-402/05P and C-41B/8adi [2008] ECR 1-6351. There have been manyrotoerts
that reviewed SC actions especially in regardshto target sanctions. However, the Special TribdoalLebanon
demonstrated that Courts are indeed extremely elgtiat to SC actions even when it may be said tavitlin their
inherent jurisdiction to judge their own legaliffrosecutor v. Ayyash et al., Special Tribunal febanon (STL), Trial
Chamber, Decision on the Defence Challenges tdltinsdiction and Legality of the Tribunal, STL-11/BT/TC, 27
July 2012; Prosecutor v. Ayyash et al., STL, Appe@hamber, Decision on the Defence Appeals AgahestTrial
Chamber’'s ‘Decision on the Defence Challenges te d#risdiction and Legality of the Tribunal’, STH-
O1/PT/AC/AR90.1), 24 October 2012; see José E. maTadic Revisited: The Ayyash Decisions of the&al
Tribunal for Lebanon, 11 Journal of Internationain@nal Justice 291 (2013); Mariya Nikolova and mal J. Ventura,
The Special Tribunal for Lebanon Declines to Revigh Security Council Action: Retreating from Tadid_egacy in
the Ayyash Jurisdiction and Legality Decisions,Jblirnal of International Criminal Justice 615 (20Ihese widely
criticized decision not only fragments internatibfew but also contradicts the terms of its presgiadecision in
Prosecutor v. Al-Sayed, STL, Appeals Chamber, Detion Appeal of the Pre-Trial Judge’'s Order Reieyd
Jurisdiction and Standing, CH/AC/2010/02, 10 Noven010.
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that they were not “established by lai#*> Most of these claims entailed thet hoctribunals were not

independent and impartidl**

5.4. The ‘Chapter VII conception’ and the lawful establishment of the jurisdiction: an ‘amour
interdit’?

In the famousladic Interlocutory Appeal Decisiathe ICTY declared that for an international tribun
to be lawful its establishment needed to be in amme with the rule of la#’*® According to the
Appeals Chamber, in the context of internationa khis was the most appropriate definition of
“established by law***® The international setting required this adaptati®p be established according
to the rule of law, the ICTY Appeals Chamber dedidbat the international tribunal “must be
established in accordance with the proper inteonatistandards; it must provide all the guarantées
fairness, justice and even-handedness, in fullaromty with internationally recognized human rights
instruments.***" This test has been repeated in many other interratfora’®*®

Thus, when assessing the lawfulness of the estatdist of an international tribunal and

whether it was in accordance with the rule of lavmust be verified whether (1) it was establisired

1043 See Tadic Interlocutory Appeal Decision, p&t-48. Article 14 ICCPR on fair trial rights statésat “In the
determination of any criminal charge against himpbhis rights and obligations in a suit at lawgryone shall be
entitled to a fair and public hearing by a compgteependent and impartial tribunal establishgdalw.” It has also
been claimed that, in light of the prohibition of gost facto criminal law, these jurisdictions negdo be “previously
established by law”, see Castillo Petruzzi and @the Peru, Court, Judgment, IACHR, 30 May 199Except for the
IACHR, international human rights treaties do nutlide the word “previously”, but still they proeidhat tribunals
must be established by law.

1044 See e.g. Prosecutor v. Kanyabashi, ICTR, QOf@mber, Decision on the Defence Motion on Jurigsh, ICTR-96-
15-T, 18 June 1997.

1045 Tadic Interlocutory Appeal Decision, par. #is question was preceded by 3 other questionswék there really a
threat to the peace justifying the invocation ofa@ter VIl as a legal basis for the establishmenthef International
Tribunal? 2. assuming such a threat existed, waS#turity Council authorized, with a view to restg or maintaining
peace, to take any measures at its own discretiomas it bound to choose among those expresshidad for in
Articles 41 and 42 (and possibly Article 40 as y®&B. in the latter case, how can the establishmfah international
criminal tribunal be justified, as it does not figuamong the ones mentioned in those Articles, iaraf a different
nature?” Tadic Interlocutory Appeal Decision, (2.

1046 Tadic Interlocutory Appeal Decision, par. 27.

1047 Tadic Interlocutory Appeal Decision, par. 27.

1048 E.g. Prosecutor v. Ayyash et al., STL, Trila@ber, Decision on the Defence Challenges to whisdiction and
Legality of the Tribunal, STL, STL-11-01, 27 JulpI?, par. 66-75; Prosecutor v. Norman et al., SC&tpeals
Chamber, SCSL-2004-14-PT, SCSL-2004-1S-PT, and SX®U-16- PT, Decision on Constitutionality and kaxf
Jurisdiction, 13 March 2004, par. 55; ProsecutoKanyabashi, Trial Chamber, Decision on the Dedekiotion on
Jurisdiction, ICTR, ICTR-96-15-T, 18 June 1997;cai® Naletilic v. Croatia, Court (Fourth Sectioripecision
Admissibility, ECrtHR, Application No. 51891/99, Mlay 2000, the ECrtHR declared that the surrendelCibY
satisfied the requirements of Article 6 ECHR beesthe tribunal was independent and impartial.
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accordance with the procedures available in intenal law; and, (2) it provides for all the necass
guarantees of fair trial rights. The impartialagd independence of the tribunal are factors nacgss

to ensure compliance with fair trial rights.

5.4.1. Independence and impartiality

The impartiality and independence of a tribunal erquirements accompanying the guarantee in
human rights law that a tribunal be establishethiay'**° The Human Rights Committee stated that the
right to be tried by “an independent and impartiddunal is an absolute right that may suffer no

exception.***°

If a tribunal is not independent and impartialréhis no reason to proceed further on the
examination of whether it respects other fair trights’°** The independence and impartiality of a
tribunal aim to ensure that individuals are jud@pgdneutral authorities. Independence means that the
judicial organ is not subordinated to any otheraorgn other words, the judiciary must be independe
from the executive but also from the legislattfféIf the SC is entitled to bind the ICC and inveatn
crimes, or target individuals, for a specific sttaa it may be viewed as representing the legistatis

well as the executive. The ECrtHR and the IACrth¢tiRsider that for a tribunal to be independent the
following criteria should be taken into account) (fae manner of appointment of the judges; (b) the
term of office of the judges, (c) the existencesafeguards against outside pressures; (d) whdiber t

tribunal presents an appearance of independende(erthe authority of its judgmeni?

1049 Article 14 ICCPR,; Article 6 ECHR; Article 8 @GHR.

1050 Miguel Gonzalez del Rio v. Peru, Human Rightsnmittee, Communication No. 26311987, 28 Octolg&2] U.N.
Doc. CCPRICI461D1263/1987 (1992), par. 5.2.

1051 Demicoli v. Malta, Court (Chamber), Judgmdr@rtHR, Application No. 13057/87, 27 August 199ar. 36-82;
Findlay v. United Kingdom, Court (Chamber), Judgmé&CrtHR, Application No. 22107/93, 25 FebruarydI9par.
70-80; Incal v. Turkey, Grand Chamber, Judgme@ttHR, Application No.22678/93, 09 June 1998, 6&r74.

1052 While the legislature provides the law andidsth the judiciary, it “cannot arrogate to itsgiflicial functions; Ibid.,
p. 53; Demicoli v. Malta, Court (Chamber), Judgm&€rtHR, Application No. 13057/87, 27 August 199ar. 40 et
seq.

1053 Incal v. Turkey, Grand Chamber, Judgment, IHERytApplication N0.22678/93, 09 June 1998, par. §&¢ also
Findlay v. United Kingdom, Court (Chamber), Judgimé&tCrtHR, Application No. 22107/93, 25 February9TI9par.
73; The same approach is taken by the IACHR, speGarcia v. Peru, Court, IACHR, Judgment (199%); the two
last elements see Benthem v. Netherlands, Cowh@?}), Judgment, ECrtHR, Application No. 8848/88,November
1985, par. 37 et seq.; Assanidze v. Georgia, G@mimber, Judgment, ECrtHR, Application No. 715038 April
2004, par. 182-1844; Obermeier v. Austria, CoGtidmber), Judgment, ECrtHR, Application No. 11761/28 June
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The ICC has a bench of eighteen judges who arenas of States Parties to the Rome Statute.
The judges are elected by the Assembly of StateePdor terms of nine yeat$>* They may not
stand for re-electio’>> Although appointed by governments the impossibilit re-election ensures
that the judges do not take decisions in orderetuie their positions. Furthermore, the UNSC has
neither a special say in the election of the judges the identity of the judges who preside oser
particular case arising from a situation referredar Article 13 (b). The Statute provides that gglg
must be chosen from among persons of high morabhctexr, impartiality and integrity who possess the
qualifications required in their respective cousdrfor appointment to the highest judicial offi¢&s.
They shall have established competence in crimismal and procedure or in in relevant areas of
international law such as international humanitataw and the law of human rights” Accordingly,
the administration of the ICC may be consideredigahtly independent. However, if the SC is
allowed to select cases or modify the Statute tagpied by the Court, the independence of the Cour
can be called into question.

The requirement of impartiality is often descritesithe “absence of prejudice or bid%® It
relates to the judges’ state of mind. The Humarh®ig€ommittee described “impartiality” as implying
“that judges must not harbor preconceptions abmeitmatter put before them, and that they must not
act in ways that promote the interests of one efptaarties.***° Impartiality in the jurisprudence of the

ECrtHR is tested through two approaches: subjedaictobjectivé®®® The objective approach uses the

1990, par. 69 et seq.; Beaumartin v. France, C{inamber), Judgment, ECrtHR, Application No. 15387/ 24
November 1994, par. 34 et seq..

1054 Rome Statute, art. 36 (9), 16 (9), Procedurg¢hie nomination and election of judges, the Rrot® and the Deputy
Prosecutors of the International Criminal Courtwéwer, at the first election judges were electeddaons of 3,6 and 9
years.

1055 However, judges that were elected at thedlesttion for a term of 3 years could be a candidiat re-election; Rome
Statute, art. 36(9) (a), (c); there is also a foilétsi under Article 37 (2) to stand for re-eledtidf a judge was appointed
to fill a judicial vacancy.

1056 Rome Statute, art. 36 (3)

1057Rome Statute, art. 36 (3); However, Afua Hirsspstem for Appointing Judges ‘'undermining intéomeal courts',
The Guardian, 8 September 2010, critics concertliagompetences of the Japanese judge.

1058 E.g. Piersack v. Belgium, Court (Chamber)gduent, ECrtHR, Application No. 8692/79, 1 Octob882, par. 30.

1059 Karttunen v. Finland, Human Rights Commit€emmunication No. 387/1989, UN Doc. CCPR/C/46/D/2889
(1992), par. 7.2.

1060 Incal v. Turkey, Grand Chamber, Judgment, ERytApplication No.22678/93, 09 June 1998, parstdad, Trechsel
defines them as follows: “an ‘objective’ test—i& ludge objectively biased?—and a ‘subjective~tedbes the judge
appear to be biased in the eyes of the accusettfanSTrechsel, Human Rights in Criminal Proceeslif@xford
University Press, 2005), p. 62.
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test of the reasonable person to ask whether tgejoould be regarded as bias¥dThe subjective
approach ascertains whether the judge is prejudicedrtial'°®?

The objective approach to determining whether gguabpears biased is extremely close to the
criteria of whether the tribunal presents an apmeze of independenc®®The difference between
these two is that while the latter pertains toittsitution, the former is about the individual ged In
any case, both are the expression of the dictustitgi must not only be done; it must also be seen t
be done". Indeed, as the ECrtHR has stated: “[wikat stake is the confidence which the courta in
democratic society must inspire in the public atmbve all, as far as criminal proceedings are
concerned, in the accuse®

The drafters of the Statute were cautious in enguthat the Court does not appear to be a
unilateral or biased judicial institution. The dlea of the judges at the ICC takes into accouetrtbed
for the representation of the principal legal syseof the world, a fair representation of men and
women, and equitable geographical distribufi§iJudges from members of the UNSC that are States
party to the Rome Statute may sit on a case arfsomg a situation referred to the Court by the UNSC
This cannot be construed as being the result @hantand from the latter, unless one asserts that the
SC can order the ICC to put Judge X and Y on theclheThe Chambers are divided between the
Appeal, Trial and Pre-Trial divisior’§°®The Judges meet in plenary to decide how they ssigred
among the three divisions according to their gicatfons and experience, and not according to their
political interests. The Prosecutor or any persemd investigated or prosecuted may request the
disqualification of a judge. According to Articlel4/Rome Statute a judge may be disqualified from
“any case in which his or her impartiality mighasenably be doubted on any ground”. In principle,
the Statute appears to provide enough safeguamasaghe possibility that a Court or a judge is
partial.

However, if the SC can bind the Prosecutor or tliges through the framing of its referrals,

the prosecutorial discretion of the Prosecutor tedindependence and impartiality of the Court will

1061 Belilos v. Switzerland, Court (Plenary), Juégt ECrtHR, Application No. 10328/83, 29 April B®&ar. 6.

1062 Piersack v. Belgium, Court (Chamber), Judgnte@rtHR, Application No. 8692/79, 01 October 198ar. 30.

1063 Findlay v. United Kingdom, Court (Chamber)dgment, ECrtHR, Application No. 22107/93, 25 Febyu097, par.
73.

1064 Incal v. Turkey, par. 71.

1065 Rome Statute, art. 36 (8).

1066 Rome Statute, art. 34 (b).
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be greatly affecte®’ For instance, Ohlin claims that when the UNSCreefesituation the Prosecutor
is not to determine whether an investigation isttia interest of justice” or “in the interest ot#ms”

as the UNSC already decided so by invoking its igbgmwer to restore international peace and
security:°°®Thus, the Court becomes a ‘security court’, actigaaccording to the permanent members
of the UNSC wishes.

The power of the UNSC to trigger situations wagadly a matter of great controversy at the
Rome Conference. The political nature of this ba@g obviously perceived as a risk threatening the
independent nature of the Court. The “small butatauinority opposing any role” for the UNSC
believed that its involvement would

reduce the credibility and moral authority of theu@; excessively limit its role; undermine its
independence, impartiality and autonomy; introdasenappropriate political influence over the
functioning of the institution; confer additionabwer on the Security Council that were not
provided for in the Charter; and enable the permameembers of the Security Council to
exercise a veto with respect to the work of ther€8°
Though the argument that the UNSC was not empowbyethe Charter to trigger situations was
quickly dismissed by the jurisprudence of e hoctribunals,the other criticisms remaifi’® The
strategic interests of the permanent members dJM8C create the potential of a specific situation
being referred under Article 13 (5" While ‘extraordinary’ tribunals or ‘special’ courire not
incompatible with the requirement that a tribunal ihdependent and impartial, the Human Rights
Committee held that these guarantees cannot b&dnor modified by the special character of these
courts'®"?
Admittedly, the resolutions referring a situatiomyrpoint out which side to the conflict should
be prosecuted. In addition to exempting peacekedpam the jurisdiction of the Court, the referoél

the situation in Libya also contained several tErdesanctions against Colonel Gaddafi, his family

1067 Ohlin, supra note 1027, p. 189-209; GeorgEl€&cher and Jens David Ohlin, The ICC — Two Coumt®ne? 4
Journal of International Criminal Justice 428 (2006

1068 Ohlin, supra note 1027, p. 189; the prosedstty take this element in consideration accordmérticle 53 (1) (c)
Rome Statute

1069 Williams and Schabas, supra note 1000, p.A68ocCommittee Report, par. 121; also Preparatory CdteeniL996
Report, Vol. |, par. 130-132.

1070 Tadic Interlocutory Appeal Decision; Prosecuto Kanyabashi, ICTR, Trial Chamber, Decision te tDefence
Motion on Jurisdiction, ICTR-96-15-T, 18 June 1997.

1071 Alana Tiemessen, The International Criminauil€@nd the Politics of Prosecutions, 18 IntermsloJournal of
Human Rights 444 (2014); See Cryer, supra note 401.

1072 See General Comment on Article 14, H.R. CoAB8rd Sess., Supp. No. 40, U.N. Doc. A/43/40 (1988), 4.

206



members and members of his regime, thus pointinghai these were suspects who committed the
alleged crimes against humanity raised in the pbéaf’*Three months after the referral, the ICC
issued an arrest warrant for crimes against humpagainst Gaddafi, his son Saif Al-Islam Gaddafi,
and the intelligence chief of its government, AbbalulAl-Senussi. Despite the allegations that variou
crimes within the ICC’s jurisdiction have been coitted on both sides of the conflict, as well as by
NATO, three years after the referral no other amesrant has been issud?There are indeed risks
that a reasonable observer could conclude thaltG@eis not entirely independent with respect to the
Libyan situation. Legal subordination of the ICC3G decisions would possibly suggest that the Court
is not at the very least structurally independerd empartial. Conversely, independence constrained
by the highly political context in which the Cowperates is something every international criminal
tribunal has to deal with">

In some way the demands of the SC placed on thésI{Di@sdiction have been more exigent
than towards its own subsidiary orgafi$ie SC, when establishing thd hoctribunals, was cautious
to afford the Tribunals a certain degree of indelesice. Although thead hoc tribunals were
established for specific situation their jurisdicts were not framed to target specific individdaf§.
The object and scope of thd hoctribunals jurisdiction remained within the ambitvehat constituted
a threat to international peace and security,thaysituation in the former Yugoslavia or the gedec
in Rwanda. Furthermore, the ICTY found that it ithé “inherent powers” of a judicial tribunal,
including the ability to establish its own juristian.’°”” While the SC could have, under Chapter VI,

1073 SC Res. 1970, par. 15, 17.

1074 The Prosecutor has however affirmed thatdtiheestigated crimes committed by NATO but fourndavidences of
war crimes. Office of the Prosecutor, Third Repafrthe Prosecutor of the International Criminal @aw the UN
Security Council pursuant to UNSCR 1970 (2011).Pnesecutor is also still investigation crimes cotiwdi by the
other side to the conflict, Office of the Prosecufighth Report of the Prosecutor of the Intewradl Criminal Court to
the UN Security Council pursuant to the UNSCR 1@aL1), 11 November 2014.

1075 See Shany, supra note 955, p. 109-115; Cdpka snote 1032, Chapter VI; see also Celebici Ajsp€&hoamber
Judgment, par. 602, “indeed in many criminal pessystems, the entity responsible for prosecutiassfinite financial
and human resources and cannot realistically beateg to prosecute every offender which may fathiwithe strict
terms of its jurisdiction..”

1076 Still see Cryer, supra note 411.

1077 The ICTY held, with reference to the ICJ admysopinion on the Effect of Awards of the Unitedatibns
Administrative Tribunal Effect of Awards of Compation Made by the United Nations Administrativebmal, 1954
I.C.J. Reports 47, at 60-1 (Advisory Opinion of IiBy): To assume that the jurisdiction of the Insgional Tribunal is
absolutely limited to what the Security Counciltdnded’ to entrust it with, is to envisage the in&ional Tribunal
exclusively as a ‘subsidiary organ’ of the Secufityuncil ... a ‘creation’ totally fashioned to the alfast detail by its
‘creator’ and remaining totally in its power anditst mercy. But the Security Council not only dexidto establish a
subsidiary organ (the only legal means availabli for setting up such a body), it also clearljeimded to establish a
special kind of ‘subsidiary organ’: a tribunaladic Interlocutory Appeal Decisiopar. 15; Still, Sarooshi replies: This
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changed the Statute of the ICTY to exempt NATOcwdfs from the tribunal’s jurisdiction it is not
clear whether under such conditions the ICTY wdwdde still qualified as a sufficiently independent
judicial institution. A single crime may prompt tI&C to trigger the referral of a ‘situation’ to the
ICC.2°"® However, a category of individuals cannot be exeuipb initio from the jurisdiction of the
Court. Otherwise this would definitely raise thstis of equality before the Iaif/°

If the ICC becomes a ‘security court’ it may fal abide by the requirement of independence
and impartiality. This not only raises the questodrwhether the exercise of jurisdiction under Aldi
13 (b) is established in accordance with the rdldaw but also concerns the legitimacy of the
Court!®® Louise Arbour, the former Prosecutor of the ICBYserved that the “greatest threat to the
legitimacy of the [International Criminal] Court winl be the credible suggestion of political
manipulation of the Office of the Prosecutor, ottt Court itself:°®! The SC undeniably has a broad
margin of discretion to determine what constitudethreat to international peace and security. The
powers resulting from such political decisions ¢zad to a referral or deferral in accordance wiith t
UN Charter. However, under the Rome Statute, tbiial process that follows a referral or defersal
determined by the rules governing the jurisdicbthe Court.

does not mean, however, that the Security Coundildcnot change a statute at any time and thusgehtre scope of a
Tribunal’'s delegated mandate. This competenceefbuncil is part of the authority and control thatrincipal organ
possesses over its subsidiary.” Sarooshi, supm 220, p. 103; See also Prosecutor v. Tihomir BtadicTY, Trial
Chamber, Decision on the Objection of the Reputfi€roatia to the issuance of subpoena duces teldu86-14-PT,
18 July 1997, p. 11 “As a subsidiary organ of aigiadl nature, it cannot be overemphasized that raldmental
prerequisite for its fair and effective functioniigy its capacity to act autonomously. The Secu@iuncil does not
perform judicial functions, although it has the harity to establish a judicial body. This servesiltostrate that a
subsidiary organ is not an integral part of itsatoe but rather a satellite of it, complete andnofiependent character.”
The Secretary-General stated in his report dealiitly the establishment of the Tribunal for the femYugoslavia:
“that it [the Tribunal] should perform its functisrindependently of political considerations and lbetsubject to the
authority or control of the Council with regardtte performance of its judicial functions” UN Dd&/25705 and Add.
1; Similarly, in the case of the Rwanda Tribuna@ Becretary-General stated: “The Internationalurré for Rwanda is
a subsidiary organ of the Security Council.... Astslitis dependent in administrative and finanaoigtters on various
United Nations organs; as a judicial body, howeiteis independent of any one particular State mug of States,
including its parent body, the Security Council.NWDoc. S/I1995/134, par. 8; See Sarooshi, supra h083, p. 147,
150-4.

1078 See Condorelli and Villalpando, supra note. 32-633.

1079 Moreover, this interference would raise a joesas to whether the other accused are equatddfie law. In the
Celebici Case, Appeals Chamber, par. 611, it watedt‘Because the principle is one of equality efspns before the
law, it involves a comparison with the legal treatm of other persons who must be similarly situg@dsuch a
comparison to be a meaningful one.”

1080 Cryer, supra note 401, p. 217.

1081 Louise Arbour, The Need for an IndependentEfifective Prosecutor in the Permanent Internati@raminal Court,
17 Windsor Yearbook of Access to Justice 213 (1999)
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Conclusion

Can the SC do whatever it deems necessary to nmimtgrnational peace and security? There is
certainly a presumption that the acts of the SClegally valid. In theCertain Expense Cadbe ICJ
stated that:

when the Organisation takes action which warramesassertion that it was appropriate for the

fulfilment of one of the stated purposes of thetekhiNations, the presumption is that such action

is not ultra vires the Organisatioff?
In the Lockerbie Casgethe ICJ used similar language to hold thaina faciethe obligation to accept
and carry out the decisions of the SC [i.e. Artizt§ extends to the decision contained in Resatutio
748 (1992)'°%3*The SC'’s swift determination that Libya’s failure ¢comply with extradition request —
Libya invoked the Montreal Convention to assertigbt to try the requested individual - constitlige
‘threat to international peace and security’ waslleimged by several judges of the ‘World Codt*
Judge Shahabuddeen, for instance, asked in hisasemginion: “[a]re there any limits to the Couisci
powers of appreciation?®®In carrying out its mandate of maintaining intdiomal peace and security
the SC deals with situations where internationaines are perpetrated. However, not all those
situations qualify as a threat to internationalggeand security and neither does the SC consitler al
situations as such even when they could potentialglassed as such.

Incidentally, this study touched upon the legitimad the ICC when it exercises jurisdiction
under Article 13 (b). Legitimacy was understoodhis thesis mainly as ‘legal legitimacyhe ICC’s
interpretation and application of its Statute inc@dance with international law is certainly an
important facet of its ‘legitimacy capital®®® The legal legitimacy of the ‘universal jurisdigtio

conception’ was seriously called into question cooant of the fact that the legal reasoning used to

1082 Certain Expenses of the United Nations, IQJolRe (1962) 151, p. 168.

1083 Questions of Interpretation and Applicationtlod 1971 Montreal Convention arising from the Aktincident of
Lockerbie (Libyan Arab Jamahiriya v. United StatfsAmerica), Provisional Measures, Order of 14 M@92, ICJ
Reports 1992, par. 42.

1084 Questions of Interpretation and Applicationtlod 1971 Montreal Convention arising from the Akiincident of
Lockerbie, Dissenting Opinion by Judge Bedjaousdenting Opinion by Judge Ajibola; Dissenting Opmby Judge
ad hocEl-Kosheri.

1085 Questions of Interpretation and Applicationtlod 1971 Montreal Convention arising from the Akiincident of
Lockerbie (Libyan Arab Jamabhiriya v. United StatésAmerica), Provisional Measures, Order of 14 N@92, I.C.J.
Reports 1992, separate opinion Judge Shahabuduole&8r, see also Separate Opinion by Judge Lachs.

1086 Shany, supra note 955, p. 139; Jeni Whalamy Reace Operations Work: Power, Legitimacy, anadiffeness
(Oxford University Press, 2014), p 66.
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justify jurisdictional power over non-consentingatis did not cohere with the existing system oélleg
norms. However, the ‘universal jurisdiction congeptstood for a fundamental moral value, namely
ending impunity for perpetrators of internationainees. Famously, the Independent International
Commission on Kosovo concluded that “the NATO raifitintervention was illegal but legitimat&®®’
Conversely, SC Resolution 748 imposing sanctiond.ibga gave rise to a different conundraffé
While the ICJ deemed that SC Resolution 748 pvama facielegal, the (then) Organization of African
Unity (OAU) condemned the sanctions regime as ‘sthpnd eventually its 53 Member States decided
not to comply with the SC resolution. The OAU nietif the SC and declared that the sanctions regime
“violate[s] Article 27 paragraph 3, Article 33 amtticle 36 paragraph 3 of the United Nations
Charter.*%® Likewise, the AU’s resolutions calling on its meend not to comply with the ICC’s arrest
warrant for Al-Bashir were concerned both with tiek the arrest warrant posed to stability in the
region and also with the applicability of Articl& Rome Statute to non-party Stat&8The ‘universal
jurisdiction conception’ was rejected in this tlseas it was shown to provide States not party ¢o th
Rome Statute with the opportunity to seriously Erge the ICC’s jurisdiction on the basis thataed
not comply with international law and thus provide incentive not to recognize its exercise of
jurisdiction over genocide, crimes against humaaitgl war crime$®®*An abstract and general SC
referral to the ICC would raise similar doubts witlgard to its accordance with the UN Charter and
ultimately the Rome Statute.

Legality is not the only factor that affects legiticy. The unfair selectivity of the SC also raises
issues of legitimacy?®’The SC is a political organ, admittedly crippled tne veto powers of its

permanent members, which can potentially use tiid€ a forum to pursue national political interests

1087 Independent International Commission on Kosduwe Kosovo Report: Conflict, International RespenlLessons
Learned (Oxford University Press, 2000). p. 4.

1088 Security Council Resolution 748, 31 March 199R Doc. S/RES/748; Question of Interpretation &pglication of
the 1971 Montreal Convention arising from the Aketiacident at Lockerbie (Libyan Arab Jamabhiriya Wnited
Kingdom), International Court of Justice (ICJ), Hsional Measures, Order of April 14, ICJ Repo@92, 3.

1089 See CM/Res.1566 (LXI) (23—-27 January 1995)GAPEC.127 (XXXIV) (8—10 June 1998); See Tzanakopsusupra
note 383, p. 187.

1090 | draw this parallel from the exchange betwd@m Dannenbaum, Legality, Legitimacy, and Memb¢ateS
Cooperation in International Organisations, EJIL IkTa Blog Post, 24 March 2015, retrieved from
http://www.ejiltalk.org/legality-legitimacy-and-mdyar-state-cooperation-in-international-organisatiorand  Kristina
Daugirdas, Response, EJIL Talk!, Blog Post, 27 Ma615, retrieved from http://www.ejiltalk.org/respse/#more-
13238; see also Kristina Daugirdas, Reputation twed Responsibility of International Organizatio2% European
Journal of International Law 991-1018 (2014).

1091 Ibid.

1092 Cryer, supra note 411, p. 197-199; referrmgrtanck’s indicator of legitimacy, coherence, seanck, supra note
957, p. 38-41.

210



and agendas. Moreover, we should bear in mindttivae out of five permanent members are not
party to the Rome Statute. More than a decade thigeentry into force of the Statute some Statés st
opine that Articles 13 (b) and 16 of the Statutevpnt the ICC from carrying out its judicial marelat
in a completely independent manner free from palitinfluence'%

If the Rome Statute had been silent on the questicSC referrals to the ICC this could not
have displaced the SC power to estabashhoctribunals. Indeed, since the adoption of the Rome
Statute the SC has taken action under Chaptere¥dihg to the establishment of the Special Court fo
Sierra Leone and the Special Tribunal for Lebalf3tBoth of these ‘UN tribunals’ deal with matters
that are not within the jurisdiction of the ICC. &furisdiction of the Special Court for Sierra Leads
over war crimes, crimes against humanity and aertaimes under national law committed in the
territory of Sierra Leone since 30 November 1498The jurisdiction of the Special Tribunal for
Lebanon is generally over the crime of terrorisntdaBned in Lebanese criminal law for the persons
responsible for the attack of 14 February 2005ltieguin the death of former Prime Minister Rafiq
Hariri and in the death or injury of other persdf§.There may be various reasons which explain why
the SC decided to establish these hybrid mechanisstead of referring the respective situationghto
ICC but the most obvious reason is that it did socabise the crimes concerned did not fall within the
jurisdiction rationgemporisor materiaeof the Court.

In this last chapter | explored the question of thie the Statute creates or restricts the power
of the SC. This question arose due to the conalugiothe previous chapter that the ‘universal
jurisdiction conception’ is an assumption of juretobn that is not in accordance with the interoaél
legal system. Unless the Rome Statute is eitherndetk to be entirely reflective of customary
international law or due to its (quasi) universatification becomes accepted as being entirely
reflective of customary international law, the ‘@kex VII conception’ seems to be the only viable

1093 See e.g. Statement Chad in Security Courg@5th meeting, Security Council Working Methods,Q&ober 2014,
UN doc. S/PV.7285

1094 See Security Council Resolution 1315, 14 Aug080 UN Doc. S/IRES/1315; Agreement between thedMNations
and the Government of Sierra Leone and Statutdh@fSpecial Court for Sierra Leone, 16 January 2@e2; also
Prosecutor v. Charles Ghankay Taylor, Special Clour$ierra Leone, Appeals Chamber, SCSL-2003-@ekLision on
Immunity from Jurisdiction, 31 May 2004, par. 38ecBrity Council resolution 1757, 30 May 2007, UN dDo
S/RES/1757; see also Prosecutor v. Ayyash et®lL, Sppeals Chamber, Decision on the Defence ApgpAghinst the
Trial Chamber's "Decision on the Defence Challertgethe Jurisdiction and Legality of the TribunaBeparate and
Partially Dissenting opinion of Judge Baragwanatd dudge Riachy, Special Tribunal for Lebanon, 9Tk01, 27
Juillet 2012.

1095 Special Court for Sierra Leone Statute, ar2, B, 4, 5.

1096 Special Tribunal for Lebanon Statute, ar2, 3.
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option to understand Article 13 (b) of the Romet@& A greater challenge may, however, emerge if
one conceptualizes the Rome Statute as a blumtiment of international peace and security. Can the
‘international police power’ of the SC be usedacce the ICC to target individuals, prosecute came
that occurred before 1 July 2002, or prosecutectiae of aggression before the amendment to the
Rome Statute enters into force? | came to thelasion that the status of the ICC as an independent
legal body (with legal personality) which is noState and as such not party to the UN Charterlentai
that the jurisdiction and functioning of the Coigitgoverned by the Rome Statute and not by the SC
resolutions addressed to it. The relationship bebtwtbe ICC and the SC is defined in Articles 13, 16
19 and 53 of the Rome Statute and the Negotiatedehgent between the ICC and the UN. The SC,
thanks to its extraordinary powers, can activageI®C’s jurisdiction over non-party States however
the rest of the process is governed by the Romwt8ta Conversely, the ICC cannot exercise
jurisdiction over the territory and nationals obtate neither party to the Rome Statute nor acugfis
jurisdiction without the help of the SC. The cruxlre relationship between the ICC and the UNiles
the confines of both institutions’ powers respedliry Put simply, the ICC and the SC are legfibus
soliti.

This last issue also means that the ICC must nigtaride by its Statute but must also adhere
to international law. The Court’s exercise of jdiction over individuals for crimes that constitute
crime under international law solely under the RoBtatute is limited to crimes subsequent to any
Article 13 (b) referral. To exercise jurisdictioney such crimegx anteleven if the referral allows so)
would constitute a violation of the principle ofghdity. There are various ways to interpret the
principle of legality but in my opinion the correstly to ensure respect for it is to apply the &8t
standard. The drafters of the Rome Statute seehmve been oblivious of the possibility that the
‘international criminal code’ they were designingpwld not be entirely reflective of customary
international law upon its entry into force. Thttsg principle of legality was not fully integrat@ato
the Statute. However, thanks to the conscious t@kiag to implant internationally recognized human
rights law in the Statute (without the need to rdéethe theory of implied powers) the right of the
accused not to be held guilty of any penal offeaceaccount of any act or omission which did not
constitute a penal offence under national or irggomal law at the time when it was committed can b

respected.
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Similarly, respect of international law with regaadthe immunity of State officials is another
issue the drafters left to the Court to determiugicle 27 of the Rome Statute does not operata in
complete vacuum. The ICC is not only obliged byStatute but also has to exercise its jurisdiction
accordance with binding rules of international laticle 27 is alex specialisfor the States party to
the Rome Statute; other States did not waive tite of their high-ranking officials to be immuneifin
foreign criminal jurisdiction, including the ICC.ugh a right can be subject to an exception under
customary international law, thus would apply th at may be suspended by the SC under Chapter
VII. This is one of the effects of a referral undeticle 13 (b) of the Rome Statute.

While the SC may contract out of international lalven it takes ad hoc action intended to
achieve a concrete effect under Chapter VII, th€ ldbes not benefit of the same extraordinary
powers. Its exercise of jurisdiction over the temy and nationals of a State neither party toRbene
Statute nor accepting its jurisdiction must remaithin the limits of international law. The SC can
stretch some of the limits that international lampbses on the ICC’s exercise of jurisdiction.
However, in doing so it must remain within the li;mthe UN Charter imposes on enforcement
measures. In this sense, the ICC is responsiblexdbusurping the exceptional regime the SC has
created for its exercise of jurisdiction. Moreovidre norms that the SC did not or could not have
contracted out of remain applicable to the ICC’sreise of jurisdiction under Article 13 (b). Thecfa
that individuals who committed crimes in a terta@f, and that are nationals of, a State neithetypa
to the Rome Statute nor consenting to the ICCisgiistion are brought to justice may well be deemed
a manifestation of the powers of the internatiammhmunity. However, it cannot be a manifestation of

power unbounded by law.

213



Bibliography

Aloisi, Rosa, ‘A Tale of Two Institutions: The Uad Nations Security Council and the International
Criminal Court’, 13 International Criminal Law Rewv 147 (2013)

Alvarez, José, International Organizations as Laakéfs (Oxford University Press, 2005)

Alvarez, José E., ‘TadiRevisited: The Ayyash Decisions of the Speciabtinal for Lebanon’, 11
Journal of International Criminal Justice 291 (2013

Ambos, Kali, ‘International Criminal Law at the Cspsads: From ad hoc Imposition to a Treaty-Based
Universal System’, in Stahn, Carsten and vanHienik, Larissa Future Perspectives on International
Criminal Justice (TMC Asser Press, 2010)

Ambos, Kai, Treatise on International Criminal Lé&axford University Press, 2013)

Ambos, Kai, ‘Judicial Creativity at the Special Gunal for Lebanon: Is There a Crime of Terrorism
under International Law?’, 24 Leiden Journal oehntational Law 655 (2011)

Ambos, Kai, ‘Punishment without a Sovereign? ThePRuiniendi Issue of International Criminal Law:
A First Contribution towards a Consistent Theoryrdérnational Criminal Law’, 33 Oxford Journal
Legal Studies 1 (2013)

Akande, Dapo, ‘The International Court of Justind ¢he Security Council: Is there Room for Judicial
Control of Decisions of the Political Organs of theited Nations?’, 46 International and Comparative
Law Quarterly 309 (1997)

Akande, Dapo, ‘The Jurisdiction of the Internatib@aminal Court over Nationals of Non-Parties:
Legal Basis and Limits’, 1 Journal of Internatio@alminal Justice 622 (2003)

Akande, Dapo, ‘International Law Immunities and thiernational Criminal Court’, 98 American
Journal of International Law 407 (2004)

Akande, Dapo, ‘The Legal Nature of Security CouReferrals to the ICC and its Impact on Al-
Bashir's Immunities’, 7 Journal International Cmali Justice 333 (2009)

Akande, Dapo, ‘The Effect of Security Council Regmins and Domestic Proceedings on State
Obligations to Cooperate with the ICC’, 10 Joumilnternational Criminal Justice 299 (2012)

Arbour, Louise, ‘The Need for an Independent anf@édfive Prosecutor in the Permanent International
Criminal Court’, 17 Windsor Yearbook of Access testice 207 (1999)

Arnell, Paul. ‘The Case for Nationality-Based 3diction’, 50 International Comparative Law
Quaterly 955 (2001)

214



Arsanjani, Mahnoush H., ‘The Rome Statute of therlmtional Criminal Court’, 93 American Journal
of International Law 22 (1999)

Arrangio-Ruiz, Gaetano ‘On the Security Councillstv-Making™, 83 Rivista di Diritto
Internazionale 609 (2000)

Aurey, Xavier, ‘Article 27 : Défaut de Pertinence ld Qualité Officielle’, in Fernandez, Julian and
Pacreau, Xavier, Statut de Rome de la Cour Pénedehtionale : Commentaire Article par Article
(Pedone, 2012)

Baban, Bryar S., La Mise en Oeuvre de la RespolitgaBénale du Chef d'Etat (Larcier, 2012)

Bank, Rolan, Cooperation with the Internationaln@nal Tribunal for the Former Yugoslavia in the
Production of Evidence, 4 Max Planck Yearbook afted Nations Law 233 (2000)

Bassiouni, Cherif, Crimes Against Humanity in hnt&tional Criminal Law (Martinus Nijhoff
Publishers, 1992)

Bassiouni, Cherif, ‘Human Rights in the ContexCoiminal Justice: Identifying International
Procedural Protections and Equivalent Protectiddatonal Constitutions’, 3 Duke Journal of
Comparative and International Law (1993)

Bassiouni, Cherif, ‘International Crimes: Jus Cagjand Obligatio Erga Omnes’, 59 Law and
Contemporary Problems 63 (1996)

Bassiouni, Cherif, ‘Universal Jurisdiction for Intational Crimes: Historical Perspectives and
Contemporary Practice’, 42 Virginia Journal of imitional Law 81 (2001)

Bassiouni, Cherif, Introduction to Internationai@inal Law (Transnational Law Publishers, 2003)

Bassiouni, Cherif, The Legislative History of thedrnational Criminal Court: Introduction, Analysis
and Integrated Text (Transnational Publishers, 005

Barker, Craig, International Law and InternatioRalations: International Relations for the 21st
Century (Continuum, 2000)

Bekou, Olympia and Cryer, Robert, The Internatiddaiminal Court and Universal Jurisdiction: A
Close Encounter? 56 International and Comparataxe Quarterly 49 (2007)

Bennouna, Mohammed, ‘The Statute’s Rules on CriamelsExisting or Developing International

Law’, in Cassese, Antonio et al., The Rome Statfitbe International Criminal Court: A Commentary
(Oxford University Press, 2002)

Berman, Franklin, “The Relationship between therdmational Criminal Court and the Security
Council’, in von Hebel, Herman et al., Reflectiarsthe International Criminal Court (TMC Asser
Press, 1999)

215



Bhuta, Nehal, ‘How Shall We Punish the Perpetr&étaman Rights, Alien Wrongs and the March of
International Criminal Law’, 27 Melbourne Universitaw Review 261 (2003)

Bitti, Gilbert, ‘Article 21 of the Statute of thatiernational Criminal Court and the Treatment of
Sources of Law in the Jurisprudence of the ICCStahn, Carsten and Sluiter, Goran, The Emerging
Practice of the International Criminal court (Matts Nijhoff Publishers, 2009)

Blakesley, Christopher L., ‘Atrocity and Its Prog&on: The Ad hoc Tribunals for the Former
Yugoslavia and Rwanda’, in McCormack, Timothy L.Bnd Simpson Gerry J., The Law of War
Crimes: National and International Approaches (IMag Nijhoff Publishers, 1997)

Booms, Tom and van der Kroon, Carrie, ‘Inconsisiegliberations or Deliberate Inconsistencies? The
Consistency of the ECtHR’s Assessment of Convistioased on International Norms’, 7 Utrecht Law
Review 167 (2011)

Boot, Machteld, Genocide, Crimes against Humanitgr Crimes: Nullum Crimen Sine Lege and the
Subject Matter Jurisdiction of the Internationaintinal Court (Intersentia, 2002)

Boyle, Alan and Chinkin, Christine, The Making otérnational Law (Oxford University Press, 2007)

Broomhall, Bruce, International Justice and thernmational Criminal Court: Between Sovereignty and
the Rule of Law (Oxford University Press, 2004)

Broomhall, Bruce, ‘Article 22’, in Triffterer, OttadCommentary on the Rome Statute of the
International Criminal Court (Hart, 2008)

Brownlie, lan, Principles of Public Internationaiw (Oxford University Press, 1998)
Brunnée, Jutta, ‘International Legislation’, in MBlanck Encyclopedia of Public International Law

Cassese, Antonio, ‘The Statute of the Internati@rahinal Court: Some Preliminary Reflections’, 10
European Journal of International law 144 (1999)

Cassese, Antonio, ‘On the Current Trends towardsiGal Prosecution and Punishment of Breaches
of International Humanitarian Law’, 9 European Jalrof International Law 2 (1998)

Cassese, Antonio, ‘On the Current Trends toward®i@al Prosecution and Punishment of Breaches
of International Humanitarian Law’, 9 European Jalrof International Law 2 (1998)

Cassese, Antonio, ‘Crimes Against Humanity’ in ias€ese, Antonio et al., The Rome Statute of the
International Criminal Court: A Commentary (Oxfddahiversity Press, 2002)

Cassese, Antonio, ‘When May Senior State OffidgdsTried for International Crimes? Some
Comments on the Congo v. Belgium Case’, 13 Eurogeamal of International Law 853 (2002)

216



Cassese, Antonio, ‘Is the bell tolling for Univdig&® A Plea for a Sensible Notion of Universal
Jurisdiction’, 1 Journal of International Criminklstice 589 (2003)

Cassese, Antonio, ‘Terrorism as an Internationah€’, in Bianchi, Andrea, Enforcing International
Norms against Terrorism (Hart Publishing, 2004)

Cassese, Antonio et al., Cassese’s Internationadi@al Law (Oxford University Press, 2013)

Cazala, Julien, ‘Article 11’, in Fernandez, JuletrPacreau, Xavier, Statut de Rome de la Cour Bénal
Internationale : Commentaire Article par Articleefone, 2012)

Cimiotta, Emmanuele, ‘Immunita Personali dei Cathto dalla Giurisdizione della Corte Penale
Internazionale e Responsabilita Statale per Giaiti Internazionali’, 4 Rivista di Diritto
Internazionale 1105- 1112 ( 2011)

Colangelo, Anthony, ‘The Legal Limits of Univershlrisdiction’, 47 Virginia Journal of International
Law 1 (2005)

Colangelo, Anthony, ‘Universal Jurisdiction as atefnational “False Conflict” of Laws’, 30
Michigan Journal of International Law 881 (2009)

Condorelli, Luigi and Villalpando, Santiago, ‘Rafarand Deferral by the Security Council’, in in
Cassese, Antonio et al., The Rome Statute of tteenational Criminal Court: A Commentary (Oxford
University Press, 2002)

Condorelli, Luigi and Villalpando, Santiago, ‘CdretSecurity Council extend the ICC’s Jurisdictign?’
in Cassese, Antonio et al., The Rome Statute olintieenational Criminal Court: A Commentary
(Oxford University Press, 2002)

Condorelli, Luigi and Ciampi, Annalisa, ‘Comments the Security Council Referral of the Situation
in Darfur to the ICC’, 3 Journal of Internationali@inal Justice 590 (2005)

Condorelli, Luigi and Villalpando, Salvatore, ‘L&kations Unies et les Juridictions Pénales
Internationales’, in Cot, Jean-Pierre et al., La#des Nations Unies : Commentaire Article par
Article, (Economica, 2005)

Coté, Luc, ‘Independence and Impartiality’, in Ragts, Luc et al., International Prosecutors (Oxford
University Press, 2012)

Crawford, James, The Work of the International l@@mmission, in Cassese, Antonio et al., The
Rome Statute of the International Criminal CourtCAmmentary (Oxford University Press, 2002)

Crawford, James, Brownlie’s Principles of Publiteimational Law (Oxford University Press, 2012)

217



Cryer, Robert and White, Nigel, The Security Coliand the International Criminal Court: Who's
Feeling Threatened? 8 International Peacekeepi8d20D4)

Cryer, Robert, Prosecuting International Crimede&wity and the International Criminal Law
Regime (Cambridge University Press, 2005)

Cryer, Robert, ‘Sudan, Resolution 1593, and Intigonal Criminal Justice’, 19 Leiden Journal of
International Law 195 (2006)

Cryer, Robert, Royalism and the King: Article 2idahe Politics of Sources, 12 New Criminal Law
Review 390 (2009)

Cryer, Robert et al., An introduction to Internab Criminal Law and Procedure (Cambridge
University Press, 2010)

Cryer, Robert, ‘The Ad hoc Tribunals and the LawCoimmand Responsibility: A Quiet Earthquake’
in Darcy, Shane and Powderly, Joseph, Judiciatigigaat the International Criminal Tribunals
(Oxford University Press, 2011)

Dana, Sharam, ‘Beyond Retroactivity to Realizingtibe: A Theory on the Principle of Legality in
International Criminal Law Sentencing’, 99 JouraBCriminal Law and Criminology 857 (2009)

Danilenko, Gennady, Law-Making in the InternatioGammunity (Martinus Nijhoff Publishers, 1993)

Danilenko, Gennady, ‘The Statute of the Internald@riminal Court and Third States’, 21 Michigan
Journal of International Law 445(2000)

Daqun, Liu, ‘Has Non-Immunity for Heads of StatecBme a Rule of Customary International Law?’,
in Bergsmo, Morten and Ling, Yan, State Sovereigmg International Criminal Law (Torkel Opsahl
Academic EPublisher, 2012)

Darcy, Shane, ‘The Reinvention of War Crimes byltiternational Criminal Tribunals’, in Darcy,
Shane and Powderly, Joseph, Judicial creativit@eatnternational Criminal Tribunals (Oxford
University Press, 2011)

Darcy, Shane, Judges, Law and War: The Judiciae@ewment of International Humanitarian Law
(Cambridge University Press, 2014)

Daugirdas, Kristina, Reputation and the Responsitof International Organizations, 25 European
Journal of International Law 991-1018 (2014)

De Sena, Pasquale, Diritto Internazionale e ImnauRitnzionale degli Organi Statali (Giuffre, 1996)

De Wet, Erika, The Chapter Seven Powers of theddriitations Security Council (Hart Publishing,
2004)

218



deGuzman, Margaret M, ‘Article 21’, in TriffterreQtto Commentary on the Rome Statute of the
International Criminal Court (Hart, 2008)

deGuzman, Margaret M., ‘Gravity and the Legitimatyhe International Criminal Court’, 32
Fordham International Law Journal 1400 (2009)

Dinstein, Yoram, Collective Human Rights of Peodes Minorities, 25 International and
Comparative Law Quarterly 102 (1976)

Dinstein, Yoram, The Interaction between Customatgrnational Law and Treaties, Collected
Courses of the Hague Academy of International L20.6)

Degan, Vladimir-Djuro, ‘On the Sources of Interoatl Criminal Law’, 4 Chinese Journal of
International Law 64 (2005)

Doria, José, ‘Conflicting Interpretations of theQGtatute - Are the Rules of Interpretation of the
Vienna Convention Still Relevant?’ in Fitzmauridéalgosia et al., Treaty Interpretation and the
Vienna Convention on the Law of Treaties: 30 Y&ans(Martinus Nijhoff Publisher, 2010)

du Plessis, Max and Gevers, Christopher, ‘Balan€iampeting Obligations: The Rome Statute and
AU Decisions’, Institute for Security Studies, pa@@5, October 2011

Dworkin, Ronald, Law’s Empire (Fontana Press, 1986)

Eden, Paul, ‘The Role of the Rome Statute in thiDalization of Apartheid’, 12 Journal of
International Criminal Justice 171 (2014)

Einarsen, Terje, The Concept of Universal Crimelmiarnational Law (Torkel Opsahl Academic
EPublisher, 2012)

Elberling, Bjorn, ‘The Ultra Vires Character of Liskative Actions by the Security Council’, 2
International Organization Law Review 337-360 (2005

Fassbender, Bardo, The United Nations Charterea€timstitution of the International Community
(Martinus Nijhoff, 2009)

Ferdinandusse, Ward N., Direct Application of Inggfonal Criminal Law in National Courts
(Cambridge University Press, 2006)

Fernandez de Gurmendi, Silvia, ‘The Role of thesBcutor’, in Lee, Roy S., The International

Criminal Court: The Making of the Rome Statute sukss, Negotiations, Results (Kluwer Law
International, 1999)

219



Fitzmaurice, Gerald Gray, ‘The Foundations of Thehdrity of International Law and The Problem of
Enforcement’, 17 Modern Law Review 1 (1956)

Fletcher, George P. and Ohlin, Jens David, ‘Theé +&€ Two Courts in One?’ 4 Journal of
International Criminal Justice 428 (2006).

Franck, Thomas M., The Power of Legitimacy amongjdwia (Oxford University Press, 1990)
Franck, Thomas M., Fairness in International Law kostitutions (Oxford University Press, 1998)

Fremuth, Michael and Griebel, Jorn, ‘On the Segwibuncil as a Legislator: A Blessing or a Curse
for the International Community?’ 76 Nordic Journélnternational Law 339(2007)

Gaeta, Paola, ‘Official Capacity and Immunities’ Gassese, Antonio et al., The Rome Statute of the
International Criminal Court: A Commentary (Oxfddaiversity Press, 2002)

Gaeta, Paola, ‘Does President Al-Bashir Enjoy Imityuiorm Arrest?’, 7 Journal of International
Criminal Justice 315 (2009)

Gaeta, Paola, ‘The Need to Reasonably Expand Nat@mminal Jurisdiction over International
Crimes’ in Cassese, Antonio, Realizing Utopia: Huture of International Law(Oxford University
Press, 2012)

Gallant, Kenneth S., ‘The International Criminalu@in the System of States and International
Organizations’, 16 Leiden Journal of Internatiobalv 569 (2003)

Gallant, Kenneth S., ‘Jurisdiction to Adjudicatedalurisdiction to Prescribe in International Crialin
Courts’, 48 Villanova Law Review 763 (2003)

Gallant, Kenneth S., The Principle of Legality imdrnational and Comparative Criminal Law
(Cambridge University Press, 2009)

Gibson, Catherine H., ‘Testing the Legitimacy d# thoint Criminal Enterprise Doctrine in the ICTY:
A Comparison of Individual Liability for Group Condt in International and Domestic Law’, 18 Duke
Journal of Comparative and International Law 52108

Gowlland-Debbas, Vera, ‘The Functions of the Uniiadions Security Council in the International
Legal System’, in Byers, Michael, The Role of Im&tional Law in International Politics: Essays in
International Relations and International Law (Qgftniversity Press, 2000)

Grover, Leena, ‘A Call to Arms: Fundamental Dilensn@onfronting the Interpretation of Crimes in

the Rome Statute of the International Criminal @o@d European Journal International Law 543
(2010)

220



Grover, Leena, Interpreting Crimes in the Romeus¢adf the International Criminal Court
(Cambridge University Press, 2014)

Hafner, Gerhard et al., ‘A Response to the Amerkaw as Presented by Ruth Wedgwood’, 10
European Journal of International Law 108 (1999)

Happold, Matthew, ‘Security Council Resolution 138&l the Constitution of the United Nations’, 16
Leiden Journal of International Law 593 (2003)

Happold, Matthew, ‘Darfur, the Security Councildahe International Criminal Court’, 55
International and Comparative Law Quarterly 2260@0

Heikkila, Mikaela, ‘Article 21 - Applicable Law’, Mrk Klamberg, The Rome Statute: The
Commentary on the Law of the International Crimi@alurt (Case Matrix Network)

Heugas-Darraspen, Emmanuel, ‘Article 22’, in Fedwe Julian et Pacreau, Xavier, Statut de Rome de
la Cour Pénale Internationale : commentaire Artpae Article (Pedone, 2012)

Higgins, Rosalyn, Problems and Process: Internakibaw and How We Use it, (Oxford University
Press, 1994)

Hinojosa Martinez, Luis Miguel, ‘The LegislativeoRR of the Security Council in its Fight against
Terrorism: Legal, Political and Practical Limit§7 International and Comparative Law Quarterly 333
(2008)

Heller, Kevin Jon, The Nuremberg Military Tribunaisd the Origins of International Criminal Law
(Oxford University Press, 2011)

Hunt, David, ‘The International Criminal Court: Higlopes, "creative ambiguity” and an Unfortunate
Mistrust in International Judges’, 2 Journal oflmiational Criminal Justice 56 (2004)

Inazumi, Mitsue, Universal Jurisdiction in Modemdrnational Law: Expansion of National
Jurisdiction for Prosecuting Serious Crimes undé&rhational Law (Intersentia, 2005)

Jain, Neha, ‘A Separate Law for Peacekeepers’,ut6gean Journal of International Law 239 (2005)

Jia, Bing Bing, ‘China and the International CrimlitCourt: Current Situation’, 10 Singapore
Yearbook of International Law 1 (2006)

Juratowitch, Ben, ‘Retroactive Criminal Liabilitpd International Human Rights Law’, British
Yearbook of International Law, 75 British Yearbaakinternational Law 337 (2004)

Jurdi, Nidal Nabil, ‘The Subject-Matter Jurisdiatiof the Special Tribunal for Lebanon’, 5 Journal o
International Criminal Justice 1125 (2007);

221



Jurdi, Nidal Nabil, ‘The Crime of Terrorism in Lef@se and International Law’, in Alamudin, Amal et
al., The Special Tribunal for Lebanon: Law and Bcaq Oxford University Press, 2014)

Kaul, Hans-Peter and Kress, Claus, ‘Jurisdictioth@ooperation in the Statute of the International
Criminal Court: Principles and Compromises’, 2 ek International Humanitarian Law 143 (1999)

Kaul, Hans-Peter, ‘Preconditions to the Exercisduwfsdiction’ in Cassese, Antonio et al., The Rome
Statute of the International Criminal Court: A Coemtary (Oxford University Press, 2002)

Kaul, Hans-Peter and Chaitidou, Eleni, ‘Balancindividual and Community Interests: Reflections on
the International Criminal Court’, in Fastenrathrith et al., From Bilateralism to Community
Interest: Essays in Honour of Bruno Simma (Oxforavarsity Press, 2011)

Keenan, Joseph B. and Brown, Brendan F., Crimamsiginternational Law (Public Affairs, 1950)

Kelsen, Hans, ‘The Rule Against Ex post facto Lawd the Prosecution of the Axis War Criminals’,
11 The Judge Advocate Journal 8 (1945)

Kelsen, Hans ‘The Legal Status of Germany Accordiinthe Declaration of Berlin’, 39 American
Journal of International Law 518 (1945)

Kelsen, Hans, ‘Will the judgment in the NurembergaTConstitute a precedent?’, 1 The International
Law Quaterly 153 (1947)

Kleffner, Jann K., Complementarity in the Rome &&atand National Criminal Jurisdictions (Oxford
University Press, 2008)

Kirgis, Frederic L. Jr., The Security Council'sgtiFifty Years, 89 The American Journal of
International Law 506 (1995).

Kirsch, Philippe and Holmes, John T., “The Rome fémnce on an International Criminal Court: The
Negotiating Process’, 93 American Journal of Indéional Law 2 (1999)

Kirsch, Philippe and Robinson, Darryl, ‘Reachingrégment at the Rome Conference’, in Cassese,
Antonio et al., The Rome Statute of the Internatld@riminal Court: A Commentary (Oxford
University Press, 2002)

Kittichaisaree, Kriangsak, International Criminal, (Oxford University Press, 2001)

Kiyani, Asad G., Al-Bashir & the ICC: The Problerhidead of State Immunity, 12 Chinese Journal of
International Law 467 (2013)

Klabbers, Jan, An Introduction to Internationatltutional Law (Cambridge University Press, 2008)

222



Klamberg, Mark, Evidence in International Crimiffalals: Confronting Legal Gaps and the
Reconstruction of Disputed Events (Martinus Nijhetfblishers, 2013)

Koller, David S., ‘Immunities of Foreign MinisterBaragraph 61 of the Yerodia Judgment As It
Pertains to the Security Council and the IntermaticCriminal Court’, 20 American University
International Law Review 7 (2004)

Kress, Claus, ‘Nulla Poena Nullum Crimen Sine LegeMax Planck Encyclopedia of International
Law

Kress, Claus, ‘International Criminal Law’, in M&tanck Encyclopedia of Public International Law

Kress, Claus, ‘Universal Jurisdiction over Interoafl Crimes and the Institut de Droit internatibna
4 Journal of International Criminal Justice 56100

Kress, Claus and Prost, Kimberly, ‘Article 98: Cecogition with respect to waiver of immunity and
consent to Surrender’, in Triffterrer, Otto Comnagton the Rome Statute of the International
Criminal Court (Hart, 2008)

Kress, Claus, ‘On the Outer Limits of Crimes agaihgmanity: The Concept of Organization within
the Policy Requirement: Some Reflections on thed&010 ICC Kenya Decision’, 23 Leiden Journal
of International Law 855 (2010)

Kress, Claus, ‘The International Criminal Court dmonunities under International Law for States Not
Party to the Court’s Statute’, in Bergsmo, Morégd Yan, Ling, State Sovereignty and International
Criminal Law (Torkel Opsahl Academic EPublisher12p

Krisch, Nico, ‘Article 41’ in Simma, Bruno et alThe Charter of the United Nations : A Commentary
(Oxford University Press, 2012)

Lagrange, Evelyne, ‘Le Conseil de Sécurité desddatlnies peut-il Violer le Droit International ?’
37 Revue Belge de Droit International 563 (2004)

Lamb, Susan ‘Nullum Crimen Nulla Poena Sine LegeCassese, Antonio et al., The Rome Statute of
the International Criminal Court: A Commentary (Opd University Press, 2002)

Lowe, Vaughan and Staker, Christopher, ‘Jurisdictio Evans, Malcolm, International Law (Oxford
University Press 2010)

Liivoja, Rain, ‘Treaties, Custom and Universal ddrction’, in Liivoja, Rain and Petman, Jarna,
International Law-Making: Essays in Honour of Jdabbers (Routledge, 2013)

Luban, David J., ‘Fairness to Rightness: JurisdictLegality, and the Legitimacy of International
Criminal Law’, 1154117 Georgetown Public Law ResbdPaper 3 (2008).

223



Mann, Frederick A., ‘International Delinquenciesdye Municipal Courts’, 70 Law Quaterly Review
181 (1954)

Mann, Frederick A., ‘The Doctrine of Jurisdictianlnternational Law, Collected Courses of the
Hague Academy of International Law 95 (1964)

Marston Danner, Allison and Martinez, Jenny, ‘J&@mniminal Enterprise, Command Responsibility
and the Development of International Criminal La®@8, California Law Review 75 (2005)

Martenczuk, Bernd, ‘The Security Council, the Intronal Court and Judicial Review: What Lessons
from Lockerbie?’ 10 European Journal of Internagidraw 517 (1999)

Matheson, Michael J., United Nations Governandeasft conflict Societies, 95 American Journal of
International Law 76 (2001)

McGoldrick, Dominic, ‘Political and Legal Respondeghe ICC’, in McGoldrick, Dominic et al., The
Permanent International Criminal Court: Legal antldy Issues (Hart Publishing, 2004)

McNair, Arnold D., The Law of Treaties (Clarendoress, 1961)
Meron, Theodor, War Crimes Law Comes of Age (Oxfdrdversity Press, 1998)

Meron, Theodor, ‘Revival of Customary Internatiorimanitarian Law’, 99 American Journal of
International Law 817 (2005)

Meron, Theodor, ‘Crimes under the Jurisdictionhaf tnternational Criminal Court’, in von Hebel,
Herman et al., Reflections on the Internationah@nal Court (TMC Asser Press, 1999)

Mettraux, Guénaél, The Law of Command Respongj{iitxxford University Press, 2009)

Milanovic, Marko, ‘An Odd Couple: Domestic Crimesdalnternational Responsibility in the Special
Tribunal for Lebanon’, 5 Journal of Internationair@inal Justice 1139 (2007)

Milanovic, Marko, ‘Is the Rome Statute Binding ordividuals? (And Why We Should Care)’, 9
Journal of International Criminal Justice 25 (2011)

Mitchell, Andrew D., ‘Leave Your Hat On? Head oaf&t Immunity and Pinochet’, 25 Monash
University Law Review 225 (1999)

Mokhtar, Aly, ‘The Fine Art of Arm-Twisting: The USResolution 1422 and Security Council Deferral
Power under the Rome Statute’, 3 International @rainLaw Review 295 (2003)

Mokhtar, Aly, ‘Nullum Crimen, Nulla Poena Sine Ledespects and Prospects’, 26 Statute Law
Review 41 (2005)

224



Morris, Madeline, High Crimes and MisconceptioneeTCC and Non Party States, 64 Law and
Contemporary Problems 13 (2001)

Muller, Andreas and Stegmiller, Ignaz, ‘Self-Reédsron Trial: From Panacea to Patient’, 8 Jourhal o
International Criminal Justice 1267 (2010)

Nieto-Nava, Rafael, ‘International Peremptory Nofis Cogens) and international humanitarian
law’, in Vohrah, Lal Chand et al., Man's InhumartdyMan: Essays on International Law in Honour of
Antonio Cassese (Martinus Nijhoff Publishers, 2003)

Nikolova, Mariya and Ventura, Manuel J., ‘The Spédiribunal for Lebanon Declines to Review UN
Security Council Action: Retreating from Ta®i Legacy in the Ayyash Jurisdiction and Legality
Decisions’, 11 Journal of International Criminaktlae 615 (2013);

Nowak, Manfred, U.N. Convention on Civil and Paéi Rights: CCPR Commentary (Engel, 1993)
Orakhelashvili, Alexander, Peremptory Norms in tn&ional Law (Oxford University Press, 2008)

Orakhelashvili, Alexander, Collective Security (Osd University Press, 2011)

Oberg, Marko Divac, ‘Fact-Finding without Factsrfrahe Perspective of the Fact-Finder’, 105
American Society of International Law Proceedin9 8011)

Ohlin, Jens David, ‘Peace, Security, and Prose@tdrscretion’, in Stahn, Carsten and Sluiter,
Goran, The Emerging Practice of the Internationahial court (Martinus Nijhoff Publishers, 2009)

O'Keefe, Roger, ‘Universal Jurisdiction: Clarifyitige Basic Concept’, 2 Journal of International
Criminal Justice 735 (2004)

O'Keefe, Roger, ‘The United States and the ICCRiree and Farce of the Legal Arguments’, 24
Cambridge Review of International Affairs 335 (2911

Olasolo, Hector, The Triggering Procedure of thermational Criminal Court (Martinus Nijhoff
Publishers, 2005)

Olasolo, Hector, ‘A Note on the Evolution of therRiple of Legality in International Criminal Law’,
18 Criminal Law Forum 301 (2007)

Olasolo, Hector, Essays on International Criminatite (Hart Publishing, 2012)

Overy, Richard, ‘The Nuremberg Trials: Internatibbaw in the Making’, in Sands, Philippe, From
Nuremberg to the Hague: The Future of Internati@rahinal Justice (Cambridge, 2003)

Palmisano, Giuseppe, ‘The ICC and Third Stated attanzi, Flavia and Schabas, William A., Essays
on the Rome of the International Criminal CourtSitente, 1999)

225



Paulus, Andreas and Leis, Johan, ‘Article 103Simma, Bruno et al., The Charter of the United
Nations : A Commentary (Oxford University Press12p

Pauwelyn, Joost, Conflict of Norms in Public Intaional law: How WTO Law Relates to Other Rules
of International Law (Cambridge University Pres802)

Pedretti, Ramona, Immunity of Heads of State aatkeSDfficials for International Crimes (Martinus
Nijhoff Publishers, 2015)

Pellet, Alain, ‘Applicable Law’, in Cassese, Antoret al., The Rome Statute of the International
Criminal Court: A Commentary (Oxford University Bsg 2002)

Petiti, Louis-Edmond et al., La Convention Europgdas Droits de 'lHomme : Commentaire Article
par Article (Economica, 1995)

Rama Rao, S., ‘Unilateralism and the emerging Léf%eabed Exploitation’, in Agrawala, S. K. et al.,
New horizons of International Law and Developingu@wies (Tripathi, 1983)

Randall, Kenneth, ‘Universal Jurisdiction undeehmational Law’, 66 Texas Law Review 785 (1988)
Rastan, Rod, ‘Situation and Case: Defining the iRatar’, in Stahn, Carsten and El Zeidy, Mohamed
M., The International Criminal Court and Complenaity: From Theory to Practice (Cambridge
University Press, 2011)

Ratner, Steven et al., Accountability for HumanRsgAtrocities in International Law: Beyond the
Nuremberg Legacy (Oxford University Press, 2009)

Reydams, Luc, Universal Jurisdiction: Internatiosadl Municipal Legal Perspectives (Oxford
University Press, 2006)

Robinson, Darryl, ‘Defining “Crimes Against Humayiitat the Rome Conference’, 93 American
Journal of International Law 43 (1999)

Robinson, Darryl, “The Identity Crisis of Internaial Criminal Law’, 21 Leiden Journal of
International Law 925 (2008)

Rubin, Alfred P., ‘Actio Popularis, Jus Cogens &ftenses Erga Omnes?’, 35 New England Law
Review, 265 (2001)

Ryngaert, Cedric, Jurisdiction in International L&@xford University Press, 2008)

Sadat, Leila N. and Carden, Richard S., ‘The Neerirational Criminal Court: An Uneasy
Revolution’, 88 Georgetown Law Journal 381 (2000)

226



Sadat, Leila N., ‘Custom, Codification and Some Udifas about the Relationship Between the Two:
Article 10 of the ICC Statute’, 49 DePaul Law Reavig@09 (2000)

Sadat Leyla N., The International Criminal Courtl dine Transformation of International Law: Justice
for the New Millenium (Transnational Law Publishe2602)

Sassoli, Marco, ‘L’arrét Yerodia: Quelgues Remaggsigr une Affaire au Point de Collision entre les
Deux Couches du Droit International’, 106 Revueggale Droit International 791 (2002)

Saul, Ben, Defining Terrorism in International Lé@axford: Oxford University Press, 2006)

Sarooshi, Danesh, ‘The Statute of the Internati@uahinal Court’, 48 International and Comparative
Law Quarterly 387 (1999)

Sarooshi, Danesh, The United Nations and the Dpustat of the Collective Security (Oxford
University Press, 2000)

Sarooshi, Danesh, ‘The Peace and Justice ParaddttGoldrick, Dominic et al., The Permanent
International Criminal Court: Legal and Policy lesuHart Publishing, 2004)

Schabas, William A., ‘General Principles of Crimihaw in the International Criminal Court (Part
[11)’, 6 European Journal of Crime, Criminal Lawda@riminal Justice 408 (1998)

Schabas, William, ‘Interpreting the Statutes of lifternational of the Ad hoc Tribunals’, in Vohrah,
Lal Chand et al., Man's Inhumanity to Man: Essay$nternational Law in Honour of Antonio Cassese
(Martinus Nijhoff Publishers, 2003)

Schabas, William A., The UN International Crimifalbunals: the former Yugoslavia, Rwanda, and
Sierra Leone (Cambridge University Press, 2006)

Schabas, William A., ‘The Special Tribunal for Leba: Is a ‘Tribunal of an International Character’
Equivalent to an ‘International Criminal Court'2]1 Leiden Journal of International Law 513 (2008)

Schabas, William A., The International Criminal @& Commentary on the Rome Statute (Oxford
University Press, 2010)

Schabas, William A., An Introduction to the Intetioaal Criminal Court (Cambridge University Press,
2011)

Schabas, William A., Unimaginable Atrocities: JastiPolitics, and Rights at the War Crimes
Tribunals (Oxford University Press, 2012)

Scharf, Michael, ‘The ICC's Jurisdiction over thatidnals of Non-Party states: A Critique of the U.S
Position’, 64 Law and Contemporary Problems 68 {200

227



Scheffer, David, The International Criminal Codrtie Challenge of Jurisdiction, 93 American Society
of International Law Proceedings 68 (1999)

Scheffer, David, Staying the Course with the Inagional Criminal Court, 35 Cornell International
Law Journal 47 (2001)

Scheffer, David, ‘Article 98(2) of the Rome Statutanerica’s Original Intent’, 3 Journal of
International Criminal Justice 333 (2005)

Scheinin, Martin, ‘Impact on the Law of Treatiesi, Kamminga, Menno T. and Scheinin, Martin, The
Impact of Human Rights Law on General Internatidreal (Oxford University Press, 2009)

Schick, Franz B., ‘Crimes against Peace’, 38 Jd@naninal Law and Criminology 445 (1948)
Schlutter, Birgit, Developments in Customary Intgronal Law: Theory and the Practice of the
International Court of Justice and the Internatidkchhoc Criminal Tribunals for Rwanda and
Yugoslavia (Martinus Nijhoff Publishers, 2010)

Schwarzenberger, Georg, ‘The Judgment of Nuremp2igTulane Law Review 329(1947)

Schwarzenberger, Georg, ‘The Problem of an Intevnak Criminal Law’, 3 Current Legal Problems
263 (1950)

Schwelb, Egon, ‘Crimes Against Humanity’, 23 Bfitigearbook of International Law 208 (1946)
Shahabuddeen, Mohamed, ‘Judicial Creativity andtJofiminal Enterprise’, in Darcy, Shane and
Powderly, Joseph, Judicial creativity at the Inaional Criminal Tribunals (Oxford University Press
2011)

Shany, Yuval, Assessing the Effectiveness of Iragonal Courts (Oxford University Press, 2014)

Shraga, Daphna and Zacklin, Ralph, ‘The Internati@riminal Tribunal for Rwanda’, 5 European
Journal of International Law 501 (1996)

Simma, Bruno, ‘From Bilateralism to Community Irgst in International Law’, Collected Courses of
the Hague Academy of International Law (2015)

Spiga, Valentina, ‘Non Retroactivity in InternatarCriminal Law: A New Chapter in the Hisséne
Habré Saga’, 9 Journal of International Criminadtine 5 (2011)

Ssenyonjo, Manisuli, ‘The Rise of the African UniGpposition to the International Criminal Court’s
Investigations and Prosecutions of African Leader8’International Criminal Law Review 385 (2013)

Stahn, Carsten, ‘The Ambiguities of Security ColR&solution 1422’, 14 European Journal of
International Law 85 (2003)

228



Stahn, Carsten et al., ‘The International Crimi@alurt’s Ad hoc Jurisdiction , 99 American Journfal o
International Law 421 (2005)

Stromseth, Jane et al., Can Might Make Rights?ldB\g the Rule of Law after Military Interventions
(Cambridge University Press, 2006)

Swart, Bert et al., The Legacy of the Internatic@eminal Tribunal for the former Yugoslavia (Oxébr
University Press, 2011)

Szasz, Paul C., ‘The Security Council Starts Lagjisty’, 96 American Journal of International Law
901 (2002)

Talmon, Stefan, ‘The Security Council as a Worlgjik&ator’, 99 American Journal of International
Law 175 (2005)

Talmon, Stefan, ‘Security Council Treaty Action2 Revue Hellénique de Droit International 65
(2009)

Talmon, Stefan, ‘Article 2 (6)’, in Simma, Brunoat, The Charter of the United Nations : A
Commentary (Oxford University Press, 2012)

Terracino, Julio Bacio, ‘National Implementationl@C Crimes: Impact on National Jurisdictions and
the ICC’, 5 Journal of International Criminal Jast421 (2007)

Thouvenin, Jean-Marc, ‘Article 103’ in Cot, JeaietRe et al., La Charte des Nations Unies :
Commentaire Article par Article, (Economica, 2005)

Tiemessen, Alana, ‘The International Criminal Gand the Politics of Prosecutions’, 18 Internadion
Journal of Human Rights 444 (2014)

Tladi, Dire, ‘The ICC Decisions on Chad and Mal&@wi Cooperation, Immunities, and Article 98’, 11
Journal of International Criminal Justice 199 (2013

Tomuschat, Christian, ‘The Legacy of Nuremberglodirnal of International Criminal Justice 830
(2006)

Trechsel, Stefan, Human Rights in Criminal ProcegsliOxford University Press, 2005)

Triffterer, Otto, ‘Preliminary Remarks: The permah&CC- Ideal and Reality’ in Triffterer, Otto,
Commentary on the Rome Statute of the Internati@niahinal Court (Hart, 2008)

Tunkin, Grigory, Theory of International Law (HardaJniversity Press, 1974)

Tunks, Michael A., Diplomats or Defendants? Definthe Future of Head-of-State Immunity, 52
Duke Law Journal 651 (2003)

229



Tzanakopoulos, Antonios, Disobeying the Securityi@il: Countermeasures against Wrongful
Sanctions (Oxford University Press, 2011)

Van Alebeek, Rosanne, ‘National Courts, InternalcCrimes and the Functional Immunity of State
Officials’, 59 Netherlands International Law Revié&¥2012)

Van Alebeek, Rosanne, The Immunity of States arerifficials in International Criminal Law and
International Human Rights Law (Oxford UniversitseBs, 2008)

van den Herik, Larissa, ‘Using Custom to Recongapte Crimes Against Humanity’, in Darcy,
Shane and Powderly, Joseph, Judicial creativitheatnternational Criminal Tribunals (Oxford
University Press, 2011)

Van Schaack, Beth, Crimen Sine Lege: Judicial Lakntpat the Intersection of Law and Morals, 97
Georgetown Law Journal 119 (2008)

van Sliedregt, Elies, Individual Criminal Respoiigipin International Law (Oxford University Press
2012)

Verhoeven, Joe, ‘Article 21 of the Rome Statute ta@dAmbiguities of Applicable Law’, 33
Netherlands Yearbook of International Law 2 (2002).

Vidmar, Jure, ‘Norm Conflicts and Hierarchy in Imational Law: Towards a Vertical International
Legal System?’, in De Wet, Erika and Vidmar, Jidferarchy in International Law: The Place of
Human Rights (Oxford University Press, 2012)

Wedgwood, Ruth, ‘The International Criminal Coukti American View’, 10 European Journal of
International Law 93 (1999)

Weil, Prosper, Le Controle par les Tribunaux Nagiande la Licéité Internationale des Actes dessEtat
Etrangers, 23 Association Francaise de Droit Iraonal 47 (1977)

Weller, Marc, ‘Undoing the Global Constitution: Ubécurity Council Action on the International
Criminal Court’, 78 International Affairs 693 (2002

Werle, Gerhard, Principles of International Crintibaw, (TMC Asser Press, 2009)

Williams, Sarah, Hybrid and Internationalised Cnadi Tribunals : Selected Jurisdictional Issues (Har
publishing, 2012)

Williams, Sharon A., ‘Article 12’, in Triffterer, @0, Commentary on the Rome Statute of the
International Criminal Court (Hart Publishing, 1999

230



Williams, Sharon A. and Schabas, William A., ‘le 13, in Triffterer, Otto, Commentary on the
Rome Statute of the International Criminal Courafiti2008)

White, Nigel and Cryer, Robert, ‘The ICC and the8#y Council: An Uncomfortable Relationship’,
in Doria, José et al., The Legal Regime of therlmdgonal Criminal Court : Essays in Honour of
Professor Igor Blishchenko (Martinus Nijhoff Pugblers, 2009)

Wilmshurst, Elizabeth, ‘Jurisdiction of the Couiti,Lee, Roy S., The International Criminal Court:
The Making of the Rome Statute — Issues, Negotiati®esults (Kluwer Law International, 1999)

Wirth, Steffen, ‘Immunity for Core Crimes? The I€judgment in the Congo v. Belgium Case’, 13
European Journal of International Law 877 (2002)

Woetzel, Robert K., The Nuremberg Trials in Inteioral Law (Stevens, 1960)
Wolfke, Karol, Custom in Present International L@artinus Nijhoff Publishers, 1993)

Wouters, Jan, ‘The Judgment of the InternationalrCof Justice in the Arrest Warrant Case: Some
Critical Remarks’, 16 Leiden Journal of Internaabhaw 253-267 (2003)

Wouters, Jan and Odermatt, Jed, ‘Quis custodiedilbom securitatis? Reflections on the law-making
powers of the Security Council’, in Popovic, Vdssand Fraser, Trudy, The Security Council as
Global Legislator (Routledge, 2014)

Wright, Quincy, ‘The Law of Nuremberg Trial’, repted in Mettraux, Guénaél, Perspectives on the
Nuremberg Trial (Oxford University Press, 2008)

Yee, Lionel, ‘The International Criminal Court atiee Security Council: Article 13 (b) and 16’, ind,e
Roy S., The International Criminal Court: The Makiof the Rome Statute: Issues, Negotiations,
Results (Kluwer Law International, 1999)

Yee, Sienho, ‘Universal Jurisdiction: Concept, l|mg@ind Reality’, 10 Chinese Journal of Internationa
Law 503 (2011)

Yemin, Edward, Legislative powers in the United iNias and specialized agencies (Sijthoff, 1969)

Zahar, Alexander and Sluiter, Goran, Internatidaminal Law: a critical introduction (Oxford
University Press, 2008)

Zappala, Salvatore, ‘Do Heads of State in Offic@gimmunity from Jurisdiction for International
Crimes? The Ghadaffi Case before the French Co@adsation’, 12 European Journal International
Law 595 (2001)

Zappala, Salvatore, ‘Are Some Peacekeepers Bdttar Dthers? UN Security Council Resolution
1497 (2003) and the ICC’, 1 Journal of Internatid@aminal Justice 671 (2003)

231



Zemanek, Karl, ‘Is the Security Council the Jud§ésoown Legality?’, in Yakpo, Emile K.M. et al.
Liber Amicorum: Judge Mohammed Bedjaoui (Martinughdff Publishers, 1999)

Zimmermann, Andreas, ‘The Creation of a Permansetmational Criminal Court’, 2 Max Planck
Yearbook of United Nations Law 169 (1998)

Zimmermann, Andreas, ‘Israel and the Internati@raninal Court — an Outsider’s Perspective’, 36
Israel Yearbook on Human Rights 231 (2006)

Zimmermann, Andreas, ‘Violations of Fundamental tNsrof International Law and the Exercise of
Universal Jurisdiction in Criminal Matters’, in Tarschat, Christian and Thouvenin, Jean-Marc, The
Fundamental Rules of the International Legal Ordies, Cogens and Obligations Erga Omnes
(Martinus Nijhoff Publishers, 2006)

Zhu, Lijian, ‘Universal Jurisdiction Before the Wed Nations General Assembly: Seeking Common
Understanding under International Law’, in Bergsidoyten and Ling, Yan, State Sovereignty and
International Criminal Law (Torkel Opsahl Acader&Bublisher, 2012)

Zwanenburg, Marten, ‘The Statute for an Internald@riminal Court and the United States:
Peacekeepers under Fire?’, 10 European Journateshhtional Law 124 (1999)

232



233



Cases

Permanent Court of International Justice and International Court of Justice

Lotus (SS) Case (France v Turkey), Permanent @dunternational Justice, 1927 PCIJ Report Series
A No 9, p. 20, 7 September 1927

Free Zones of Upper Savoy and the District of Gaarfce v Switzerland), Permanent Court of
International Justice, 1932 PCIJ Series A/B, Ng.7A48une 1932

Corfu Channel Case (the United Kingdom v. Albaniadernational Court of Justice, ICJ Reports
1949, p. 22, 9 April 1949

Reparations for Injuries Suffered in the Servicéhef United Nations (Advisory opinion), Internatabn
Court of Justice, ICJ Reports 1949, p. 174, 11 |1A®49

Case of the Monetary Gold Removed from Rome in I®48liminary Question), International Court
of Justice, Judgment, ICJ Reports 1954, p. 19uhd 1954

Certain Expenses of the United Nations (Advisopmin), International Court of Justice, ICJ
Reports 1962, p. 151 20 July 1962

Case concerning the Barcelona Traction, Light amad? Company, Limited (Belgium v. Spain)
(Second Phase), Judgment, ICJ Reports 1970, p.B&yruary 1970

Legal Consequences for States of the ContinuegReesof South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolutidié (1970) (Advisory Opinion), International
Court of Justice, ICJ Reports 1971, p. 16, 21 17

Western Sahara (Advisory Opinion), International@of Justice, ICJ Reports 1975, p. 12, 16
October 1975

Questions of Interpretation and Application of 81 Montreal Convention arising from the Aerial
Incident of Lockerbie (Libyan Arab Jamabhiriya v.itéxl States of America), Provisional Measures,
Order, ICJ Reports 1992, par. 42, 14 April 1992

East Timor Case (Portugal v. Australia), InternaailoCourt of Justice, judgment, 1995 ICJ Reports
1995, p. 90, 30 June 1995

Legality of the Threat or Use of Nuclear Weapond\i8ory Opinion), International Court of Justice,
ICJ Reports 1996, p. 226, 8 July 1996

Application of the Convention on the Prevention &uwhishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia), International Cadirdustice, ICJ Reports 1996, p. 595, 11 July 1996

234



Case Concerning the Arrest Warrant of 11 April 20D8mocratic Republic of the Congo v. Belgium),
International Court of Justice, Judgment, ICJ Rep2002, p. 3, 14 February 2002

Legal Consequences of the Construction of a WahénOccupied Palestinian Territory (Advisory
Opinion), International Court of Justice, ICJ Rep@004, p. 136, 9 July 2004

Armed Activities on the Territory of the Congo (Deanatic Republic of the Congo v. Rwanda),
International Court of Justice, Jurisdiction andssibility, Judgment, ICJ Reports 2006, p. 6, 3
February 2006

Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), International Court of Justichidgment, IC]
Reports 2007, p. 43

Certain Questions of Mutual Assistance in Crimidaltters (Djibouti v. France), International Couft o
Justice, Judgment, ICJ Reports 2008, p. 177, 4 2008

Jurisdictional Immunities of the State (Germanijtaly: Greece intervening), International Court of
Justice, Judgment, ICJ Report 2012, p. 99, 3 Fepl @2

Questions relating to the Obligation to ProsecutExdradite (Belgium v. Senegal), International @ou
of Justice, Judgment, ICJ Reports 2012, p. 422uR02012.

International Criminal Court

Prosecutor v. Joseph Kony et al., ICC, Pre-Trigui@ber Il, Decision to Convene a Status Conference
on the Investigation in the Situation in Ugand&glation to the Application of Article 53, ICC-02/0
01/05-68, 2 February 2005

Situation in the Democratic Republic of the Conl@C, Pre-Trial Chamber I, Decision on the
Applications for Participation in the Proceedingd/&RS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and
VPRS 6, ICC-01/04-101-tEN-Corr, 17 January 2006

Prosecutor v. Thomas Lubanga Dyilo, ICC, Appealar@ier, Judgment on the Appeal of Mr. Thomas
Lubanga Dyilo against the Decision on the Defenball@nge to the Jurisdiction of the Court pursuant
to Article 19 (2) (a) of the Statute of 3 Octob@08, ICC-01/04-01/06 (OA4), 14 December 2006

Prosecutor v. Thomas Lubanga Dyilo, ICC, Pre-T@laémber I, Decision on the Prosecutor's
Application for a Warrant of Arrest, Article 58, €01/04-01/06-8-Corr, 10 February 2006

Prosecutor v. Thomas Lubanga Dyilo, ICC, Pre-T@ilahhmber I, Decision Concerning Pre-Trial
Chamber I's Decision of 10 February 2006 and therforation of Documents into the Record of the
Case against Mr. Thomas Lubanga Dyilo, 24 FebrR@66

235



Prosecutor v. Muhammad Harun (“Ahmad Harun”) akldAbd-Al-Rahman (“Ali Kushayb™), ICC,
Pre-Trial Chamber |, Decision on the Prosecutiopl&ation under Article 58(7) of the Statute, ICC-
02/05-01/07, 27 April 2007

Prosecutor v. Thomas Lubanga Dyilo, ICC, Pre-T@lahmber I, Decision on the Confirmation of
Charges, 1CC-01/04-01/06, 29 January 2007

Prosecutor v Jean-Pierre Bemba Gombo, ICC, PréThamber Ill, Decision on the Prosecutor's
Application for a Warrant of Arrest against Jeaer” Bemba Gombo, 1GQ1/05-01/08, 10 June 2008

Prosecutor v. Germain Katanga and Mathieu Ngudpdlai, ICC, Pre-Trial Chamber |, Decision on
the Confirmation of Charges, ICC-01/04-01/07-71F S&ptember 2008

Situation in Darfur Sudan, ICC, Pre-Trial Chambddécision on Application under Rule 103, ICC-
02/05, 4 February 2009

Prosecutor v. Omar Hassan Ahmad Al-Bashir, IC@;Rral Chamber I, Decision on the
Prosecution’s Application for a Warrant of Arreggainst Omar Al-Bashir, ICC-02/05-01/09, 4 March
2009

The Prosecutor v. Jean-Pierre Bemba Gombo, ICCTRaeChamber Il, Decision Pursuant to Article
61(7)(a) and (b) of the Rome Statute on the Chasfjfee Prosecutor Against Jean-Pierre Bemba
Gombo, ICC-01/05-01/08, 15 June 2009

Situation in the Republic of Kenya, ICC, Pre-Ti@lamber I, Decision Pursuant to Article 15 of the
Rome Statute on the Authorization of an Invest@atnto the Situation in the Republic of Kenya,
ICC-01/09, 31 March 2010

Prosecutor v. Jean-Pierre Bemba Gombo, ICC, Ped-CThamber Ill, Decision on the Admissibility
and Abuse of Process Challenges, ICC-01/05-01-98u2e 2010

Prosecutor v. Omar Hassan Ahmad Al-Bashir, ICC;TRr@& Chamber I, Decision informing the
United Nations Security Council and the Assemblptiftes Parties to the Rome Statute about Omar
Al-Bashir’s presence in the territory of the Repaloif Kenya, ICC-02/05-01/09, 27 August 2010

Prosecutor v. Omar Hassan Ahmad Al-Bashir, ICCifdec informing the United Nations Security
Council and the Assembly of States Parties to th@&Statute about Omar Al-Bashir’s recent visit to
the Republic of Chad, ICC-02/05-01/09, 27 August®0

Prosecutor v. Omar Hassan Ahmad Al-Bashir, Decisitorming the United Nations Security Council

and the Assembly of States Parties to the RometStabout Omar Al-Bashir’s recent visit to Djibquiti
ICC-02/05-01/09, 12 May 2011.

236



Prosecutor v. Gaddafi et al., ICC, Pre-Trial ChampBecision on the “Prosecutor's Application
Pursuant to Article 58 as to Muammar Mohammed Abuoyislr Gaddafi, Saif Al-Islam Gaddafi and
Abdullah Al- Senussi", ICC-01/11, 27 June 2011

Prosecutor v. Francis Kirimi Muthaura and Uhuru YaiiKenyatta, ICC, Appeals Chamber, Judgment
on the appeal of the Republic of Kenya againstgwsion of Pre-Trial Chamber Il of 30 May 2011
entitled "Decision on the Application by the Gouaent of Kenya Challenging the Admissibility of

the Case Pursuant to Article 19(2)(b) of the S&tuCC-01/09-01/11-307, 30 August 2011

Situation in the Republic of Cote d’lvoire, ICC ePfrial Chamber Ill, Decision Pursuant to Article 1
of the Rome Statute on the Authorisation of an $tigation into the Situation in the Republic of €6t
d'lvoire, ICC-02/11, 3 October 2011

Prosecutor v. Callixte Mbarushimana, Pre-Trial Cham, Decision on the "Defence Challenge to the
Jurisdiction of the Court", ICC-01/04-01/10, 26 G¢r 2011

Situation in the Republic of Cote d’lvoire, ICQePTrial Chamber, Corrigendum to “Decision
Pursuant to Article 15 of the Rome Statute on théhArisation of an Investigation into the Situation
the Republic of Cote d’lvoire”, ICC-02/11-14-Cott5 November 2011

Prosecutor v. Muammar Gaddafi, ICC, Pre-Trial ChampDecision to Terminate the Case Against
Muammar Mohammed Abu Minyar Gaddafi, ICC-01/11-012B, 22 November 2011

Prosecutor v. Omar Hassan Ahmad Al-Bashir, ICC;TRr@ Chamber I, Decision Pursuant to Article
87(7) of the Rome Statute on the Failure by theuRkp of Malawi to Comply with the Cooperation
Requests Issued by the Court with Respect to thesfand Surrender of Omar Hassan Ahmad Al-
Bashir, ICC-02/05-01/09-139, 12 December 2011

Prosecutor v. Ruto et al., ICC, Pre-Trial Chambegision on the Confirmation of Charges Pursuant
to Article 61(7)(a) and (b) of the Rome StatuteC101/09-01/11-373, 23 January 2012

Prosecutor v. Francis Kirimi Muthaura and Uhuru daiiKenyatta, ICC, Pre-Trial Chamber II,
Decision on the Confirmation of Charges Pursuattrticle 61(7)(a) and (b) of the Rome Statute,
ICC-01/09-02/11-382-Red, 23 January 2012

Situation in the Republic of Cote d’lvoire, ICC ePTfrial Chamber Ill, Decision on the Prosecution's
provision of further information regarding potefifaelevant crimes committed between 2002 and
2010, ICC-02/11, 22 February 2012

Prosecutor v. Thomas Lubanga Dyilo, ICC, Trial Cbaml, Judgment pursuant to Article 74 of the
Statute, ICC-01/04-01/06-2842, 14 March 2012

Prosecutor v. Laurent Gbagbo, ICC, Pre-Trial Charhld@ecision on the "Corrigendum of the
challenge to the jurisdiction of the Internatio@aiminal Court on the basis of Articles 12(3), 19(2

237



21(3), 55 and 59 of the Rome Statute filed by tleéeDce for President Gbagbo (ICC-02/11-01/11-
129)", ICC-02/11-01/11, 15 August 2012

Prosecutor v. Laurent Gbagbo, ICC, Appeals Chandgigment on the appeal of Mr Laurent Koudou
Gbagbo against the decision of Pre-Trial Chamloer jurisdiction and stay of the proceedings, ICC-
02/11-01/11-321, 12 December 2012

Prosecutor v. Saif al Islam Gaddafi and AbdullakS&hussi, ICC, Pre-Trial Chamber |, Decision on
the Admissibility of the Case against Saif Al-Isl&addafi, ICC-01/11-01/11, 31 May 2013

Prosecutor v. Uhuru Muigai Kenyatta, ICC, Trial Gitzer V(B), Decision on Defence Request for
Conditional Excusal from Continuous Presence &l Ti€CC-01/09-02/11-830, 18 October 2013

Prosecutor v. William Samoei Ruto and Joshua AmapySJudgment on the appeal of the Prosecutor
against the decision of Trial Chamber V(a) of 18eJ8013 entitled ‘Decision on Mr Ruto’s Request
for Excusal from Continuous Presence at Trial’, 1G1209-01/11-1066, 25 October 2013

Prosecutor v. Abdel Raheem Muhammad Hussein, I€&THal Chamber I, Decision on the
cooperation of the Central African Republic regagdhbdel Raheem Muhammad Hussein's arrest and
surrender to the Court, ICC-02/05-01/12-21, 13 Nolver 2013

Prosecutor v. Abdel Raheem Muhammad Hussein, I€&THal Chamber I, Decision on the
Cooperation of the Republic of Chad Regarding AliRltheem Muhammad Hussein's Arrest and
Surrender to the Court, ICC-02/05-01/12-21, 13 Nolver 2013

Prosecutor v. Germain Katanga, ICC, Trial Chamhelugement rendu en application de I'Article 74
du Statut, ICC-01/04-01/07-3436, 8 March 2014

Prosecutor v. Omar Hassan Ahmad Al-Bashir, ICC;TRr@ Chamber I, Decision on the Cooperation
of the Democratic Republic of the Congo Regardimga®Al-Bashir’'s Arrest and Surrender to the
Court, 9 April 2014

Prosecutor v. Saif Al Islam Gaddafi, Appeals Chambedgment on the appeal of Libya against the
decision of Pre-Trial Chamber | of 31 May 2013 #edi ‘Decision on the admissibility of the case
against Saif Al Islam Gaddafi’, ICC-01/11-01/11-5R@éd, 21 May 2014

Situation in the Central African Republic, ICC, son Assigning the Situation in the Central Afmca
Republic 1l to Pre-Trial Chamber Il, ICC-01/14-1-%h 18 June 2014

Prosecutor v. Jean-Pierre Bemba Gombo et al, I@peals Chamber, Judgment on the appeal of Mr
Jean-Jacques Mangenda Kabongo against the deofdtoe-Trial Chamber IT of 17 March 2014
entitled "Decision on the 'Requete de mise en t@submitted by the Defence for Jean-Jacques
Mangenda", ICC-01/05-01/13-560-Anx2-Corr, 11 July. 2

238



Prosecutor v. Abdullah Al-Senussi, ICC, Appealaf@ber, Judgment on the appeal of Mr Abdullah
Al-Senussi against the decision of Pre-Trial Chanilo¢ 11 October 2013 entitled ‘Decision on the
admissibility of the case against Abdullah Al-Sesy$CC-01/11-01/11-565, 24 July 2014

Prosecutor v. Uhuru Muigai Kenyatta, ICC, Trial @Gitzer V(B), Decision on Defence request for
excusal from attendance at, or for adjournmenthaf status conference scheduled for 8 October 2014,
ICC-01/09-02/11, 30 September 2014

Prosecutor v. Omar Hassan Ahmad Al-Bashir, ICC;TRr@& Chamber Il, Decision on the

“Prosecution’s Urgent Notification of Travel in tidase of The Prosecutor v Omar Al-Bashir”, ICC-
02/05-01/09, 4 November 2014

International Criminal Tribunal for the former Yugo slavia

Prosecutor v. Karadzic and others, ICTY, Trial Cbam Decision on the Bosnian Serb Leadership
Deferral Proposal, IT-95-5-D, 16 May 1995

Prosecutor v. Tadic, ICTY, Trial Chamber, Decisanthe Defence Motion on Jurisdiction, 1T-94-1,
10 August 1995

Prosecutor v. Tadic, Appeals Chamber, Decision efefice Motion for Interlocutory Appeal on
Jurisdiction , IT-94-1, 2 October 1995

Prosecutor v. Nikolic, ICTY, Trial Chamber, Reviefvindictment Pursuant to Rule 61 of the Rules of
Procedure and Evidence, 1T-94-2-R61, 20 Octobeb199

Prosecutor v. Blaskic, ICTY, Trial Chamber, Decms@n the Objection of the Republic of Croatia to
the issuance of subpoena duces tecum, IT-95-14-8July 1997

Prosecutor v. Blaskic, ICTY, Appeals Chamber, Juelginon the Request of the Republic of Croatia
for Review of the Decision of Trial Chamber Il & July 1997, IT-95-14-AR108bis, 29 October 1997

Prosecutor v. Delalic et al., ICTY, Trial Chambé&udgment, IT-96-21-T, 16 November 1998
Prosecutor v. Furundzija, ICTY, Trial Chamberdudgment, IT-95-17/1-T, 10 December 1998
Prosecutor v. Delalic et al., ICTY, Trial Chambé&udgment, IT-96-21-T, 16 November 1998

Prosecutor v. Krstic, ICTY, Trial Chamber I, Bindi©rder to the Republik Srpska for the Production
of Documents, 1T-98-33-PT, 12 March 1999

Prosecutor v. Tadic, ICTY, Appeals Chamber, Juddm&rm4-1-A, 15 July 1999

239



Prosecutor v. Krstic, ICTY, Trial Chamber |, Bindi®rder to the Republik Srpska for the Production
of Documents, IT-98-33-PT, 13 August 1999

Prosecutor v. Kordic and Cerkez, ICTY, Appeals ChamDecision on the Request of the Republic of
Croatia for Review of a Binding Order, IT-95-14/RA08bis, 9 September 1999

Prosecutor v. Kupreskic et al., Trial Chamber, daegt, 1T-95-16-T, 14 January 2000
Prosecutor v. Blaskic, ICTY, Trial Chamber, Judgmén95-14-T, 3 March 2000

Prosecutor v. Simic et al., ICTY, Trial Chambe®rder on Defence Requests for Judicial Assistance
for the Production of Information, IT-95-9-PT, 7 Mh 2000

Prosecutor v. Kordic and Cerkez, ICTY, Trial Chamible Decision ex parte Application for the
Issuance of an Order to the European Community dMadng Mission, IT-95-14/2-T, 3 May 2000
Prosecutor v. Kordic et al. ICTY, Trial Chamber, Drder for the Production of Documents by the

European Community Monitoring Mission and its Mem8#ates, IT-95-14/2-T, 4 August 2000

Prosecutor v. Blagoje Simic et al., ICTY, Trial @hizer I, Decision on Motion for Judicial
Assistance to be provided by SFOR and others, FB-89, 18 October 2000

Prosecutor v. Delalic et al., ICTY, Appeals ChamBedgment, IT-96-21-A, 20 February 2001
Prosecutor v. Kordic and Cerkez, ICTY, Trial ChamBdedgment, IT-95-14/2-T, 26 February 2001
Prosecutor v. Krstic, ICTY, Trial Chamber, Judgment98-33-T, 2 August 2001

Prosecutor v. Slobodan Milosevic, Trial ChambergiBien on preliminary motions, Case No. IT-02-
54, 8 November 2001

Prosecutor v. Vasiljevic, ICTY, Trial Chamber, Jutgnt, IT-98-32-T, 29 November 2002

Prosecutor v. Milutinovic et al., ICTY, Trial Chamablll, Motion Challenging Jurisdiction, Trial
Chamber, IT-99-37-PT, 6 May 2003

Prosecutor v. Milutinovic et al., ICTY, Appeals @hber, Decision on Dragoljub Ojdanic’s Motion
Challenging Jurisdiction — Joint Criminal Entergyi$T-99-37-AR72, 21 May 2003

Prosecutor v. Kunarac et al., ICTY, Appeals Chamiedgment, IT-96-23, 12 June 2003

Prosecutor v. Hadzihasanovic et al., Appeals Chaniexision on Interlocutory Appeal Challenging
Jurisdiction in Relation to Command Responsibili§TY, IT-01-47-AR72, 16 July 2003

240



Prosecutor v. Stakic, ICTY, Trial Chamber, Judgmén97-24-T, 31 July 2003
Prosecutor v. Blaskic, ICTY, Appeals Chamber, JuelginlT-95-14-A, 29 July 2004
Prosecutor v. Kordic and Cerkez, Appeals Chamhelgident, IT-95-14/2-A, 17 December 2004

Prosecutor v. Boskoski and Tarculovski, ICTY, Ti@amber, Decision on Johan Tarculovski's
Motion Challenging Jurisdiction, IT-04-82-PT, 1n&2005

Prosecutor v. Milutinovic et al., ICTY, Appeals @Ghler, Decision on Interlocutory Appeal on
Jurisdiction, 1T-04-82-AR72.1, 22 July 2005

Prosecutor v. Milutinovic et al., ICTY, Trial Chamat Decision on Ojdanic’s Motion Challenging
Jurisdiction: Indirect Co-Perpetration, IT-05-87-”2R March 2006

Prosecutor v. Stakic, ICTY, Appeals Chamber, Judgm&-97-24-A, 22 March 2006

Prosecutor v. Milutinovic et al., ICTY, Appeals @hber, Decision on request of the North Atlantic
Treaty Organisation for review, IT-05-87-AR108bislb May 2006

Prosecutor v. Krajisnik, ICTY, Appeals Chamber, Bemn on Krajisnik's Appeal Against the Trial
Chamber’s Decision Dismissing the Defense Motiaraf®uling that Judge Canivell is Unable to
Continue Sitting in this Case, IT-00-39-AR73.2,3&ptember 2006

Prosecutor v. Dordevic, ICTY, Trial Chamber 1ll, @son of Vladimir Dordevic’s Preliminary Motion
on Jurisdiction, IT-05-87/1-PT, 6 December 2007

Prosecutor v. Karadzic, ICTY, Trial Chamber, Demison the Accused’s Motion for Binding Order
(United Nations and NATO), IT-95-5/18-T, 11 Febya011

Prosecutor v Karadzic, ICTY, Trial Chamber, Deaisam Accused’s Motion to Dismiss the
Indictment, IT-95-5/18-T, 28 August 2013

International Criminal Tribunal for Rwanda

Prosecutor v. Kanyabashi, ICTR, Trial Chamber, Bieai on the Defence Motion on Jurisdiction,
ICTR-96-15-T, 18 June 1997

Prosecutor v. Akayesu, ICTR, Trial Chamber I, JudgiICTR-96-4-T, 2 September 1998

Prosecutor v. Ntuyahaga, ICTR, Trial Chamber I,iBiea on Prosecution Motion to Withdraw the
Indictment, ICTR-98-40-T, 18 March 1999

Prosecutor v. Kayishema and Rutaganda, ICTR, Tii@mber, Judgment, 21 May 1999
241



Prosecutor v. Kambanda, ICTR, Appeals Chamber,rdedy ICTR-97-23-1, 19 October 2000
Prosecutor v. Semanza, ICTR, Trial Chamber, JudgarehSentence, ICTR-97-20-T, 15 May 2003
Prosecutor v. Karemera et al, ICTR, Trial ChamhieDlecision on the Preliminary Motions by the

Defence of Joseph Nzirorera, Edouard Karemera, &Ravamakuba and Mathieu Ngirumpatse
Challenging Jurisdiction in Relation to Joint Cnivai Enterprise, ICTR-98-44-T, 11 May 2004

Special Court for Sierra Leone

Prosecutor v. Kallon and Kamara, SCSL, Appeals QGlenDecision on Challenge to Jurisdiction:
Lomé Accord Amnesty, Special Court for Sierra LedB€SL-2004-15-AR72(E), SCSL-2004-16-
AR72(E), 13 march 2004

Prosecutor v. Gbao, Appeals Chamber, SCSL, Decaiathe Invalidity of the Agreement Between
the United Nations the Government of Sierra Leaméhe Establishment of the Special Court, Special
Court for Sierra Leone, SCSL-2004-15-PT, 15 May£200

Prosecutor v. Taylor, SCSL, Appeals Chamber, Deaisn Immunity from Jurisdiction, Special Court
for Sierra Leone, SCSL-2003-01-I, 31 May 2004

Prosecutor v. Norman, SCSL, Appeals Chamber, Decen Preliminary Motion Based on Lack of
Jurisdiction (Child Recruitment), SCSL-2004-14-ARER 31 May 2004

Prosecutor v. Norman et al.,, SCSL, Appeals Chan8@gL-2004-14-PT, SCSL-2004-1S-PT, and
SCSL-2004-16- PT, Decision on Constitutionality &mak of Jurisdiction, 13 March 2004

Extraordinary Chambers in the Courts of Cambodia

Prosecutor v. Kaing Guek Eav, ECCC, Pre-Trial CbamDecision on Appeal Against Provisional
Detention Order of Kaing Guek Eav Alias "Duch", 002-09-2007-ECCC/OCIJ, 4 December 2007

Prosecutor v. Sary et al., ECCC, Pre-Trial Chambecision on the Appeals against the Co-
Investigating Judges Order on Joint Criminal Eniegy(JCE), D97/15/9, 20 May 2010

Prosecutor v. leng Sary, ECCC, Pre-Trial Chambeciglon on leng Sary's Appeal against the
Closing Order, 002/19-09-2007-ECCC/OCIJ, 11 A2d11

Special Tribunal for Lebanon

Prosecutor v. Al-Sayed, STL, Appeals Chamber, Datisn Appeal of the Pre-Trial Judge’s Order
Regarding Jurisdiction and Standing, CH/AC/2010M@2November 2010
242



Unnamed defendants, STL, Appeals Chamber, Dec@sidhe Applicable Law: Terrorism, conspiracy,
Homicide, Perpetration, Cumulative Charging, STL-011l, 16 February 2011

Prosecutor v. Ayyash et al., STL, Trial ChambergiBien on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal, STL-11/BT/TC, 27 July 2012

Prosecutor v. Ayyash et al., STL, Appeals Chambecision on the Defence Appeals Against the

Trial Chamber’s ‘Decision on the Defence Challenigethe Jurisdiction and Legality of the Tribunal’,
STL-11-O1/PT/AC/AR90.1), 24 October 2012;

Human Rights Courts and Bodies

X. v. Belgium, European Commission of Human Rigbtsgision, , Application No. 268/57, 20 July
1957

Sunday Times v. United Kingdom, European Court oirtdn Rights, Court, Judgment, Application
No. 6538/74, 26 April 1979

Piersack v. Belgium, European Court of Human Rig@tsurt (Chamber), Judgment, Application No.
8692/79, 1 October 1982, par. 30.

Benthem v. Netherlands, European Court of HumamtRjgourt (Plenary), Judgment, , Application
No. 8848/80, 23 November 1985

General Comment on Article 14, Human Rights Coneritd3rd Sess., Supp. No. 40, U.N. Doc.
A/43/40 (1988)

Belilos v. Switzerland, European Court of Humanhgsg Court (Plenary), Judgment, Application No.
10328/83, 29 April 1988

Groppera Radio AG and others v. Switzerland, Eusopg@ourt of Human Rights, Court, Judgment,
Application No. 10890/84, 28 March 1990

Obermeier v. Austria, European Court of Human Rig@ourt (Chamber), Judgment, ECrtHR,
Application No. 11761/85, 28 June 1990

Demicoli v. Malta, European Court of Human Rigl@surt (Chamber), Judgment, Application No.
13057/87, 27 August 1991

Miguel Gonzalez del Rio v. Peru, Human Rights Cotteaj Communication No. 26311987, 28
October 1992, U.N. Doc. CCPRICI461D1263/1987 (1992)

243



Karttunen v. Finland, Human Rights Committee, Comization No. 387/1989, UN Doc.
CCPR/C/46/D/387/1989 (1992)

Kokkinakis v. Greece, Court, Judgment, EuropeanrCaftHuman Rights, Application No. 14307/88,
25 May 1993

Beaumartin v. France, European Court of Human Rjgbourt (Chamber), Judgment, Application No.
15287/89, 24 November 1994

Tolstoy Miloslavsky v. United Kingdom, European @oof Human Rights, Court, Judgment,
Application No. 18139/91, 13 July 1995

S.W. v. United Kingdom, European Court of Humanh®sg Court (Chamber), ECrtHR, Judgment,
Application No. 20166/92, 22 November 1995

Cantoni v. France, European Court of Human Rightand Chamber, Judgment, ECtHR, Application
No. 17862/91, 15 November 1996

Findlay v. United Kingdom, European Court of HunRights, Court (Chamber), Judgment,
Application No. 22107/93, 25 February 1997

Incal v. Turkey, European Court of Human Rightsai@ Chamber, Judgment, Application
N0.22678/93, 9 June 1998

Castillo Petruzzi and Others v. Peru, Inter-Ameari€Court of Human Rights, Judgment, 30 May 1999

Naletilic v. Croatia, European Court of Human Rgyl€ourt (Fourth Section), Decision Admissibility,
Application No. 51891/99, 4 May 2000

K.-H.W. v. Germany, European Court of Human Rigbtairt, Judgment, Application No. 37201/97,
22 March 2001

Al-Adsani v. United Kingdom, European Court of Humfaights, Grand Chamber, Judgment,
Application No. 35763/97, 21 November 2001

Assanidze v. Georgia, European Court of Human Rjghtand Chamber, Judgment, Application No.
71503/01, 8 April 2004

Pessino v. France, European Court of Human Ri@ldart (Second Section), Judgment, Application
No. 40403/02, 10 October 2006

Jorgic v. Germany, European Court of Human Rigatsnd Chamber, Judgment, Application No.
74613/01, 12 July 2007

244



Nabil Sayadi and Patricia Vinck v. Belgium, Humaigiirs Committee, Communication No.
1472/2006, UN Doc. CCPR/C/94/1472/2006, 29 Decerabé8

Kolk and Kislyiy v. Estonia, European Court of Humights, Court (Fourth Section), Decision,
Application No. 23052/04, 17 January 2010

Kononov v. Latvia, European Court of Human Rigldsand Chamber, Judgment, Application No.
36376/04, 17 May 2010

Report of the Special Rapporteur on the Promoti@hRrotection of Human Rights and Fundamental
Freedoms while Countering Terrorism, 6 August 2018,Doc. A/65/258

Al-Jedda v. United Kingdom, European Court of HurRaghts, Grand Chamber, Judgment,
Application No. 27021/08, 7 July 2011

Nada v. Switzerland, European Court of Human RigBtand Chamber, Judgment, Application No.
10593/08, 12 September 2012

Maktouf and Damjanovic v. Bosnia and Herzegovinaogean Court of Human Rights, Grand
Chamber, Judgment, Application No. 2312/08, 18 20113

Report of the Detailed Findings of the Commissibimquiry on Human Rights in the Democratic
People’s Republic of Korea, UN Doc. A/HRC/25/CRF.Eebruary 2014

Report of the Independent International Commissioimquiry on the Syrian Arab Republic,
A/HRC/2, 13 August 2014

Other Cases

USA, France, UK, and USSR v. Hermann Goering e1@45-46, International Military Tribunal of
Nuremberg, 30 September 1946

United States v. Josef Altstoetter et al, US Militaribunal Nuremberg, Judgment, 4 December 1947
United States v. von Leeb et al., US Military Tnita Nuremberg, Judgment, 27 October 1948

United States v. Araki et al., International Mitgalribunal for the Far East, Judgment, 4 November
1948

Flick v. Johnson, United States, 174 F.2d 983, @&furt of Appeals, District of Columbia Circuit, 11
may 1949

Attorney-General of the Government of Israel voAdEichmann, Israel, Supreme Court (sitting as a
Court of Criminal Appeal), Judgment of 29 May 1962

245



Attorney-General of the Government of Israel v. Rdochmann, Israel, District Court of Jerusalem,
Judgment of 12 December 1961

Filartiga v. Pena-Irala, United States, 630 F. 28 8Court of Appeals, Second Circuit, 30 June 1980

Fédération Nationale des Déportées et InternéstRéss et Patriotes and Others v. Barbie, Court of
Cassation (Criminal Chamber), 20 December 1985

Demjanjuk v. Petrovsky, United States, 776 F. 2tl 5Court of Appeals, 6th Circuit, 1985
Regina v. Finta, Canada, Supreme Court, 24 Maréd 19
Streletz and Kessler case, Germany, Federal Cbudustice, , BGHSt 40, 26 July 1994

Regina v. Bartle and the Commissioner of PolicdlierMetropolis and Others Ex Parte Pinochet
Ugarte, United Kingdom, House of Lords, 25 Noveni@298

Regina v. Bartle and the Commissioner of PolicdlierMetropolis and Others Ex Parte Pinochet
Ugarte, United Kingdom, House of Lords, 24 Marcl999

Kadhafi, France, Cour de Cassation, Arrét No. 1&f1%3 March 2001

US v. Yousef, United States, 327 F3d 56, US ColuAppeals, 2nd Circuit, 4 April 2003

Yassin Abdullah Kadi v Council of the European Unand Commission of the European
Communities, Judgment of the Court of First Insea(f®econd Chamber, extended composition) of 21

September 2005

Yusuf and al Barakaat International Foundation euri@il of the European Union and Commission of
the European Communities (Court of First Instarfadd® European Communities, 2005)

Kadi and Al Barakaat International Foundation vu@adl and Commission, Judgment of the European
Court of Justice (Grand Chamber, [2008] ECR 1-63815eptember 2008

246



247



Other Documents

Security Council Resolutions

Security Council Resolution 748, 31 March 1992, Dbt. S/IRES/748
Security Council Resolution 780, 6 October 1992, Did¢. S/RES/780
Security Council Resolution 827, 25 May 1993, UNcDS/RES/827
Security Council Resolution 955, 8 November 199, Dbc. S/IRES/955
Security Council Resolution 1088, 12 September 1996Doc. S/RES/1088
Security Council Resolution 1315, 14 August 2008, Doc. S/RES/1315
Security Council Resolution 1329, 30 November 2000,Doc. S/IRES/1329
Security Council Resolution 1422, 12 July 2002, Dbt. S/IRES/1422
Security Council Resolution 1487, 12 June 2003,bi¢. S/RES/1487
Security Council Resolution 1497, 1 August 2003, Dbdt. S/IRES/1497
Security Council Resolution 1503, 28 August 200B, Doc. S/RES/1503
Security Council Resolution 1534, 26 March 2004, Ddt. S/IRES/1534
Security Council Resolution 1593, 31 March 2005, Dbdt. S/RES/1593
Security Council Resolution 1638, 11 November 2Q08,Doc. S/RES/1638
Security Council Resolution 1757, 30 May 2007, UbcDS/RES/1757
Security Council Resolution 1966, 22 December 20N Doc. S/RES/1966
Security Council Resolution 1970, 26 February 2014,Doc. S/IRES/1970
Security Council Resolution 2098, 28 March 2013, Dbdt. S/RES/2098

Security Council Resolution 2178, 24 September 20INIDoc. S/RES/2178

248



Security Council Documents
Verbatim Record of Security Council 3170th Meetiddsebruary 1993, UN Doc. S/PV.3217

Letter dated 1 October 1994 from the Secretary-Geémeldressed to the President of the Security
Council, 1 October 1994, UN Doc. S/1994/1125

Verbatim Record of Security Council 4568th Meetih§,July 2002, UN Doc. S/PV.4568
Verbatim Record of Security Council 4772nd Meetihg,June 2003, UN Doc. S/PV.4772
Verbatim Record of Security Council 4803rd Meetihghugust 2003, UN Doc. S/PV.4803
Verbatim Record of Security Council 4950th Meetiag,April 2004, UN Doc. S/PV.4950
Verbatim Record of Security Council, 4956th Meetiag April 2004, UN Doc. S/PV.4956
Verbatim Record of Security Council 5158th Meeti8fj,March 2005, UN Doc. S/PV.5158
Verbatim Record of Security Council 6491st Meetiag,February 2011, UN Doc. S/PV.6491
Verbatim Record of Security Council 7180th Meetiag,May 2014, UN Doc. S/PV.7180

Letter dated 8 October 2014 from the Permanentd®eptative of Argentina to the United Nations
addressed to the Secretary-General, 8 October 2M4Q)oc. S/2014/725

Verbatim Record of Security Council 7285th meeti2g October 2014, UN doc. S/PV.7285

Verbatim Record of Security Council 7285th meeti2g October 2014, UN doc. S/PV.7285
(Resumption 1)

Verbatim Record of Security Council 7420th meeti@g March 2015, Un Doc. S/PV.7420

Reports to the Security Council

Interim Report of the Independent Commission of éigEstablished Pursuant to Security Council
Resolution 780 (1992), 10 February 2993, UN Do25374

Report of the Secretary-General pursuant to papag2aof Security Council resolution 808 (1993), 3
May 1993, UN Doc. S/25704

Report of the Secretary-General Pursuant to Pagshdraf Security Council Resolution 955 (1994), 13
February 1995, UN Doc. S/1995/134

249



Report of the Secretary-General on the Establishwfesm Special Court for Sierra Leone, 4 October
2000, UN Doc. S/2000/915,

Report of the Secretary-General pursuant to papagsa2l February 2001, UN Doc. S/2001/154

Report of the International Commission of Inquiry@arfur to the United Nations Secretary-General,
Pursuant to Resolution 1564 of 18 September 2@0wary 25, 2005, UN Doc. S/2005/60

Report ICC

Office of the Prosecutor, Second Report of the &wotr of the International Criminal Court Mr Luis
Moreno-Ocampo, to the Security Council pursuatd#sC Res 1593, 13 December 2005, ICC-02/05

Office of the Prosecutor, Policy Paper on the kd&s of Justice, September 2007, ICC-OTP 2007
Office of the Prosecutor, Policy Paper on Prelimyriaxaminations, November 2013, ICC-OTP 2013
Office of the Prosecutor, Report on Preliminary xaation Activities 2014, 2 December 2014

Office of the Prosecutor, Third Report of the Poager of the International Criminal Court to the UN
Security Council pursuant to UNSCR 1970 (2011)m&y 2012

Office of the Prosecutor, Statement to the Unitatidths Security Council on the Situation in Darfur,
pursuant to UNSCR 1593 (2005), 12 December 2014

ICC Press Release

Statement by Luis Moreno-Ocampo, Prosecutor of@iae- Informal meeting of Legal Advisors of
Ministries of Foreign Affairs, 24 October 2005

ICC Press Release, President of Uganda RefergiSitu@oncerning the Lord's Resistance Army
(LRA) to the ICC

Office of the Prosecutor, Press Release 16 Jardd4, The Prosecutor of the International Criminal
Court, Fatou Bensouda, opens a preliminary examimat the situation in Palestine, ICC-OTP-
20150116-PR1083

Office of the Prosecutor, Statement by the ICC &otr, Fatou Bensouda, on the referral of the
situation since 1 August 2012 in the Central Afni¢depublic, 12 June 2014

250



251



