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Summary

The thesis aims at explaining current regulatory crisis of copyright law (understood as its

inability to regulate social dynamics as regards production, reproduction, dissemination of

and access to information goods) through the application of systems theory. It refers to the

concept of autopoietic legal system in order to draft a model representing the ecosystem in

which copyright law functions. This model not only allows for observing copyright regime

as it stands currently but also for analysing how it evolved over time. It scrutinises the

interdependencies  between  the  legal  system  and  other  constituent  elements  of  its

ecosystem: politics, economy, art, science, technology, religion, mass media, education as

well as non-functionally differentiated segments of society: circles of relatives and friends.

The main goal of this analysis is to highlight the fact that the current regulatory crisis of

copyright is the result of the legal system's failure to equally acknowledge all the diverse

rationalities constituting its ecosystem.

The primary hypothesis of the study is that the core of the problem may be attributed to the

divergence between legal norms, and competing non-legal copynorms constructed in the

process of co-evolution within various elements of the model in question.

In  the  analysis  all  the  relevant  copynorms  understood  as  segmented  social  norms

regulating social dynamics with respect to production, reproduction, dissemination of and

access to information goods have been reconstructed to indicate their potential to oppose

legal regulations.

The  thesis  pivots  around  the  concept  of  reflexive  justice  which  refers  to  the  equal

acknowledgement of colliding rationalities.

It concludes with the firm statement that copyright law in the digital environment needs

profound  reform.  The  concept  of  reflexive  justice  as  developed  within  the  systems

theoretical  approach  is  perceived  by  the  author  of  this  thesis  as  the  most  promising

starting point for the new philosophy of copyright law.
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I. Introduction

1. Nature of copyright

Copyright regulations provide authors with set of exclusive rights in the expression of their

works. Copyright is a negative right: it prevents others from taking actions that they would

have otherwise been allowed to take, rather than providing right holders with additional

prerogatives2. Hence, copyright could be observed as a specific type of monopoly right.

Notwithstanding  the  differences  between  various  legal  regimes,  copyright  could  be

described as a bundle of rights through which authors can exercise some degree of control

over the exploitation of the works of their creation. Copyright is not an absolute right and is

supposed to be balanced with other legitimate interests. The most important limitations

being the time period for which copyright lasts combined with a regime of exemptions.

It will be claimed, however in this thesis that throughout the manifold levels of its evolution

copyright  legislation was tempted to  develop in the direction of  an  absolute right.  The

resistance to these absolutist claims as well as its importance for the regulatory power of

copyright law will be the subject of this analysis.

2. Regulatory failure of copyright law in the digital 
environment. Succinct description of the problem

It seems that copyright law has been at a crossroads since the digital revolution. Initially,

the  introduction  of  technologies  allowing  consumers  to  reproduce  information  goods

quickly, easily and cheaply presented a serious challenge to the logic of copyright law.

More  recently,  the  advent  of  Internet,  which  enables  users  to  exchange  an  unlimited

number of  files containing protected content,  has extended that  challenge further.  The

response of the legal system to the perceived inefficiency of the solutions applied so far is

the  recent tendency towards the exorbitant expansion of copyright law. This expansion

takes various forms,  however  the most  important  are:  a)  prolongation  of  the terms of

2 See: e.g.: Primavera de Fillippi, Copyright in the Digital Environment. Ontologies of Copyright and Digital Works, 
Doctoral thesis, European University Institute, April 2011, p.29.
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protection;  b)  extension  of  the  catalogue  of  the  goods  protected,  which  results  in  an

inclusion of commodities the very nature of which are alien to the copyright regime; c)

introduction of the technological means of protection simultaneous to legal restrictions and

a legal ban on circumventing encryptions3; d) reduction of the catalogue of limitations and

exceptions to copyright; e) increasing tendency to transfer copyright regulations from the

private realm into that of criminal law, etc.

In  general,  the  trend  could  be  described as  strengthening the  protection  of  the  right-

holders through the expansion of their private property rights, often at the expense of other

interest  groups  present  in  the  process  of  production,  reproduction,  dissemination  and

access to copyrighted information.

Moreover, the reforms tend to universalise the regulations worldwide due to the recent

globalisation of intellectual property law.4 Paradoxically however, the increasing severity of

international  copyright  regulation is  not  accompanied by a rise in  the level  of  respect

towards the proprietary regime.

The  open  access paradigm,  promoting  alternative  values  to  those  of  the  expanding

proprietary logic  is  gradually  gaining  visibility  in  public  discourse,  illegal  file-sharing in

networks is flourishing, and actions opposing contemporary intellectual property reforms

are often described using the rhetoric of revolution and war.5

3 The requirement for anti-circumvention laws was globalised in 1996 with the creation of the WIPO Copyright
Treaty.

4 See e.g.: TRIPS Agreement, WIPO Treaties etc.
5 The expressions used by the opponents of the current international regime of intellectual property law to describe

their actions include: 'war', 'consumers' revolution', 'fight for the users' rights', 'electronic civil disobedience'  etc.
See e.g.: Matthew Rimmer,  Digital Copyright and the Consumer Revolution: Hands Off My Ipod,  Edward Elgar
Publishing, 2007; See: The content of the web page http://thepiratebay.org/: The whole rhetoric of the Pirate Bay,
beginning from the name and official logo of the service (the pirates' ship) to the revolutionary statements and
symbols (e.g. the pirate-bay fist), indicate belligerent attitude towards the current copyright regime in general, and
towards right-holders in particular.  Note especially the language used by the authors of the Pirate Bay in their
responses to the legal threats sent by copyright holders at http://thepiratebay.org/legal (accessed 04.02.2016) and the
manifesto  published  on  the  day  when  the  Pirate  Bay's  administrators  were  sentenced  to  imprisonment  at
http://thepiratebay.se/blog (note from 01.02.2012, accessed 04.02.2016), stating “2012 is the year of the storm. (...)
Experiencing raids, espionage and death threats, we're still here. We've been through hell and back and it has made
us tougher than ever.  (...)In this year of  the storm,  the winners will  build windmills and the losers  will  raise
shelters.  So  flex  your  muscles,  fellow  pirates,  and  give  power  to  us  all!  Build  more  sites!  More  nets!  More
protocols! Scream louder than ever and take it  to the next level!”;  See also: Sebastian Lütger from the Pirate
Cinema referring to the statement by Mark Getty, the owner of Getty Images who in Lütger's words is “the largest
intellectual proprietor in the world (…) who once said: intellectual property is  the oil  of  the 21 st century”  in
Lütger's opinion it is “a fantastic quote, you can condense it to one word, that is: 'war'. He declared war with that
statement, saying we will fight for (...) these completely illusionary rights to images, ideas, texts, inventions (…)
just as we are fighting now for access to natural resources. He declared war.” See: Steal this Film 2 , Directed by
Jamie  King,  produced  by  The  League  of  Noble  Peers,  released  in  2007,  available  at:
http://www.stealthisfilm.com/Part2/ (accessed 08.02.2016), (at 00:05:40 of the film).
The recent protests against ACTA in some countries, especially Poland were also full of anger and revolutionary
rhetoric  that  was  present  both  in  “real”  life  as  evidenced  by  the  massive  street  protests  (see  the  photos  at:
http://wyborcza.pl/duzy_kadr/0,98792.html?tag=acta)  and  in  the  virtual  world  that  suffered  numerous  hackers'
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Furthermore, constantly growing research suggests that indeed excessive regulations in

the field of copyright law do not guarantee either an increase in the level of observance of

the copyright regulations on the part of the public, or growth in creativity on the part of

authors.  The  former  is  the  focus  of  analyses  of  the  mutual  interactions  between  the

copyright regulations and social norms6, the latter of the constantly expanding research in

economics of copyright law7.

I  have  been  primarily  inspired  by  the  scholarship  stemming  from the  aforementioned

branches of research, nevertheless the framework of this thesis considerably differs from

the theoretical stances of both approaches as it essentially relies on the modern  social

systems theory.  Such a theoretical  choice allows for  addressing some crucial  lacunae

which could not have been filled through the prism of a law and economics research, nor

through a law and social norms analysis of the regulatory failure of copyright law in the

digital environment.

attacks organised mostly by the Anonymous network (See e.g.:http://ireport.cnn.com/docs/DOC-734863).
6 See e.g.:  Mark F. Schultz, 'Fear and Norms and Rock & Roll: What Jambands Can Teach Us About Persuading

People to Obey Copyright Law', 21 BERKELEY TECH. L.J. 651 (2006), esp. pp.661-668; Daniel J. Gervais, 'The
Price of Social Norms: Towards a Licensing Regime for File-Sharing', 12  J. INTELL. PROP. L. 39, 52 (2004);
Laura  N.  Gasaway,  'Values  Conflict  in  the  Digital  Environment:  Librarians  Versus  Copyright  Holders',  24
COLUMBIA-VLA J.L. & ARTS 115 (2000);

7 See e.g.:  Ian Hargreaves and Bernt Hugenholtz,  Copyright Reform for Growth and Jobs: Lisbon Council Policy
Brief,  Issue 13/2013, available at:  http://www.ivir.nl/publications/hugenholtz/LisbonCouncil_policybrief.pdf (last
visited 4.02.2016); Ian Hargreaves,  Digital Opportunity. A Review of Intellectual Property and Growth, (London:
Intellectual  Property  Office  2011)  available  at:  http://www.ipo.gov.uk/ipreview-finalreport.pdf (last  visited
4.02.2016); HM Government,  Modernising Copyright: A Modern, Robust and Flexible Framework: Government
Response to Consultation on Copyright Exceptions and Clarifying Copyright Law (London: Intellectual Property
Office, 2012) available at:  http://www.ipo.gov.uk/response-2011-copyright-final.pdf (last visited 4.08.2014); Roya
Ghafele and Benjamin Gilbert, The Economic Value of Fair Use in Copyright Law: Counterfactual Impact Analysis
of Fair Use Policy on Private Copying Technology and Copyright Markets in Singapore (Munich: MPRA, 2012)
available at: http://mpra.ub.uni-muenchen.de/41664/ (last visited 4.08.2014); James Manyika et al. Big Data: The
Next  Frontier  for  Innovation,  Competition and Productivity  (San  Francisco:  McKinsey Global  Institute,  2011)
available  at:  http://www.mckinsey.com/insights/business_technology/big_data_the_next_frontier_for_innovation
(last visited 4.02.2016);
There is also a growing body of literature which holds that  in fact there is no scientific knowledge about the
economic effects of intellectual property, as the causation between the two has not yet been adequately proven.
For this line of argumentation see esp.:  Anette Kur and Dietmar Harhoff,  'Great Data, Nice Tale, but What's the
Message? The OHIM/EPO Study on the Economic Relevance of IP-Intensive Industries in the EU',  Max Planck
Institute  for  Innovation  and  Competition,  Discussion  Paper  No.1,  July  2014,  available  at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465859 (last visited 13.02.2016), where the authors criticise a
joint study by the European Patent Office and the Office for Harmonization in the Internal Market as lacking insight
about the economic effects of intellectual property. They also refer to the fact that the report is eagerly quoted as
“bearing proof to the economic importance of IP”  whereas its  “findings do not provide evidence regarding the
causal relationship between IP and the economic data”.  They also complain that “Instead of serving a better
understanding of  the economics  of  IP,  such politically  tainted over-interpretations might  actually  discredit  the
analytical results and the advances in setting up a comprehensive database of IPR utilization at the firm level.” p.1.
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Moreover, the regulatory crisis of copyright law that the current thesis addresses is global

in nature8 and as such can only be explained through the prism of the sociological theory

that aims at  scrutinizing the mechanisms of the global society. Hence, the application of

modern systems theory that is a truly general theory of the global society.

An application of systems theory was already suggested by Gunther Teubner and Andreas

Fischer-Lescano in 2004 as a promising approach that might prove useful for the analysis

of the challenges that both intellectual property regime in general, and copyright law in

particular, are currently facing.9 A systems theoretical approach has also been applied in

the field of cyberspace and Internet regulation by Andrew Murray10,  Dan Wielsch11 and

Martina Gillen12.

This thesis is the continuation of the aforementioned research. It applies systems theory to

an analysis of the evolution of copyright law from its inception right through to the digital

era in order to explain its current regulatory failure in cyberspace.

3. Hypothesis and research questions

The thesis  aims  at  explaining  current  regulatory failure  of  copyright  law in  the  digital

environment by applying the concept of law as an autopoietic system.

Regulatory failure is understood here as a failure of the copyright regime to successfully

regulate social dynamics as regards production, reproduction, dissemination of and access

to intellectual and artistic creations (hereinafter called information goods).

8 The fact that this thesis applies a comparative approach describing differences in development of both copyright
law and non-legal copynorms between Western and Central-Eastern Europe should not lead to the conclusion that
current inefficiency of copyright law takes different forms across continents. It is only through the application of
systems theory (which allows for describing the general mechanisms behind the current crisis of copyright law on a
more  abstract  level)  that  it  is  possible to  prove  that  copynorms opposing the present  proprietary paradigm in
copyright  law  are  global  in  nature,  notwithstanding  differences  in  their  historical  development.  However,
application of systems theory allows us also to show that  copynorms  are  not always developed in response to
irritations of the same systems and therefore their prominence and strength differs between the analysed regions.
Subsequently, this leads to a better explanation of such phenomena as the strength of Polish anti-ACTA protests or
notorious large scale copyright infringements in Russia. Since a systems theoretical approach allows for a reference
to a broader context of the opposition towards proprietary paradigm in these regions that reaches beyond the sheer
financial aspect which arises due to the comparatively lower purchasing power of Central-Eastern Europeans, often
highlighted in the mainstream law and economics research on the copyright compliance.

9 Andreas  Fischer-Lescano  and  Gunther  Teubner,  'Regime-collisions:  the  vain  search  for  legal  unity  in  the
fragmentation  of  global  law.'  (translated  by  Michelle  Everson),  Michigan  Journal  of  International  Law  [Vol.
25:999, Summer 2004], pp.1019-1032.

10 Andrew Murray, The Regulation of Cyberspace: Control in the Online Environment, Oxford: Routledge-Cavendish,
2007

11 Dan Wielsch, Zugangsregeln, Mohr Tübingen 2008
12 Martina Gillen, 'Lawyers and Cyberspace: Seeing the Elephant?' Scripted, Volume 9, Issue 2, August 2012
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The thesis analyses how copyright law (a subsystem of the legal system) evolved over

time, by scrutinising the interdependencies between law and other constitutive systems of

its environment: religion, politics, economy, technology, science, art, education and mass

media. Such a choice of systems is not arbitrary. In fact this thesis aims at showing that all

of these systems are relevant for the description of the evolution of both copyright law and

non-legal  copynorms13 that  regulate  social  dynamics  with  regards  to  production,

reproduction, dissemination and access to information goods. Moreover, the main goal of

this analysis is to highlight the fact that the current regulatory crisis of copyright law is

precisely the result of the legal system's failure to equally acknowledge all  the diverse

rationalities  inherent  in  the  multiple  systems  constituting  the  environment  in  which

copyright law exists.

Applying systems theoretical  model  to the description of copyright law's evolution, this

thesis shows that every new development in technology irritated the remaining systems,

thereby stimulating the evolution of the overall ecosystem. It presents legal reforms in the

domain of copyright law as an evolutionary response to the multiple stimuli stemming from

all the different systems that comprise the environment in which copyright operates, and

that have been constantly challenged by the technological development.

However, the leitmotif of this study is the statement that the current international copyright

regime, which is gradually leaning in the direction of the Anglo-Saxon model based on the

strong  proprietary paradigm,  fails  to  acknowledge  the  importance  of  all  the  systems

involved in the field of human creativity that copyright law should aim at protecting. It will

be argued that in fact favouring rationalities of some systems over competing rationalities

of the others led to the current regulatory failure of copyright regime.

Therefore, the primary hypothesis of the study is that the core of the problem may be

attributed  to  the  divergence  between  legal  norms,  as  codified  in  copyright  law,  and

competing non-legal copynorms constructed in the process of co-evolution within various

relevant functional systems, that evolving copyright law failed to adequately acknowledge.

Given the aforementioned, the analysis will be guided by the following research questions:

13 Copynorms are hereinafter understood as normative statements of non-legal nature that identify social expectations
regarding the production, reproduction, dissemination and access to creative works, which have arisen in the course
of repeated interactions. The author of this thesis believes that these norms are not universal and differ between
various functional systems of the modern society. The origin of the term “copynorms” is uncertain, but its primary
promoter has been Prof. Lawrence Solum.  See e.g.  Lawrence B. Solum, 'The Future of Copyright: Free Culture:
How  Big  Media  Uses  Technology and  the  Law  to  Lock  Down Culture  and  Control  Creativity',  83  TEX.  L.
REV.1137, 1148 (2005).
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a) What mechanisms underlie the current regulatory crisis of copyright law in the digital

era?

b) Why does the legal system not react to the signals suggesting that further reinforcement

of  the  proprietary  paradigm within  the  international  copyright  regime is  inadequate  for

meeting  the  needs  of  the  digital  environment  and  ineffective  in  terms  of  increasing

compliance?

c)  What  is  the  influence  on  the  evolution  of  copyright  law  of  competing  rationalities

involved in the process of production, reproduction, dissemination and access to creative

works?

d)  What are the probable  evolutionary patterns that  might  be  followed in  response to

mutual  irritations  between  the  copyright  law  and  other  elements  constituting  its

environment?

The analysis  that  follows  will  be  aimed  at  answering  the  aforementioned  research

questions.

4. Justification of the chosen methodological perspective and 
novelty of the applied approach

The decision to apply systems theory in order to explain current dynamics in the digital

environment leads to the methodological shift in the study of regulatory crisis of copyright

law.14 This approach puts diverse rationalities of various functional systems at the centre of

the scrutiny, instead of individual actors or interest groups (stakeholders)15 as happens in

case of the economic analysis of copyright law.16 This change in perspective is crucial for

14 Systems theory has already been used in a similar context, see: Martina Gillen, 'Lawyers and Cyberspace: Seeing
the Elephant?'  Scripted,  Volume 9, Issue 2,  August  2012;  Andrew D.  Murray,  The Regulation of  Cyberspace:
Control  in  the  Online  Environment (Oxford:  Routledge-Cavendish,  2007);  Dan  Wielsch,  Zugangsregeln:  die
Rechtsverfassung der Wissensteilung (Mohr Siebeck, 2008). What differentiates this thesis from the earlier works
that apply systems theory to the analysis of the cyberspace is the fact that it focuses on the evolution of copyright
law (including copyright law in the cyberspace) and not on the cyberspace as such (as the latter approach would
involve taking into account other branches of law relevant for the analysis of the cyberspace, e.g. privacy law).

15 See e.g.:  Gunther Teubner,  Altera Pars Audiatur: Law in the Collision of Discourses  in: Richard Rawlings (ed.)
Law, Society and Economy, Oxford University Press 1997, p.174.

16 In fact systems theory finds itself at odds with the economic analysis of law as it holds that this school of thought is 
monopolizing the analysis of law in an unjustified way. Systems theory does not, however, find law and economy 
paradigm to be counterproductive as long as it is balanced against various rationalities of multiple discourses 
relevant for the analysis of legal phenomena. See: e.g.: Gunther Teubner, Altera Pars Audiatur: op.cit. pp. 149-150:
“Over the past thirty years, a quasi- religious academic movement has spread through all the law schools of North 
America with a particular zeal. After its high priest, Richard Posner announced 'the demise of law as an 
autonomous discipline', economic rationality is supposed to represent the new universality of law. Theory of 
transaction costs, theory of property rights, public choice and economic analysis of law are different currents in the
broad stream of a movement which is intent on replacing the emaciated concept of justice with the ideal of the 
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the results of the inquiry, since the same actor, representing a particular interest group,

may in fact be a part of many diverse functional systems with competing rationalities.17

This presupposition immediately distinguishes current reasoning also from the  law and

social  norms  school  of  thought.  It  rejects  the idea of  social  norms  understood as  the

homogeneous category used in opposition to legal norms, and introduces the concept of

segmented  copynorms produced  within  various  functionally  differentiated  systems  that

comprise the environment of copyright law.18

This approach differs from the  law and social  norms  reasoning also in  as much as it

perceives  the  evolution  of  both  legal  copyright  norms  and  non-legal  copynorms  as

detached from cultural norm production.19 Thus, even though the concept of  copynorms,

as applied in this thesis, is close to Ehrlich's idea of “living law” (as opposed to state-made

law) - it breaks with the romantic vision of the “law-creating role of customs, habits and

practices  in  small-scale  rural  communities”20.  Copynorms  are  hereinafter  perceived  as

detached  from  “warm  communal  bonds”21 and  produced  through  the “cold  technical

processes”22 within the functionally differentiated social systems.23 The only exception from

this general pattern are the copynorms produced not inside functional systems but within

economic efficiency of law. This new monotheism speaks with the pathos of natural law in the name of both 'nature' 
and 'reason'. The internal laws of the market and of organisation are in the nature of modern society and law has to
reflect them. The philosophy of 'rational choice' elaborates on the principles of reason in this new order and they 
apply to law as well. (…) Law and economics claims to be the new victorious paradigm which eliminates older 
moral-political orientations of law, and it does not tolerate the co-existence of any other paradigms alongside it. 
'Thou shalt have no other gods but me'. Law and economics justifies its exclusivity with its historic victory in 
modern societies, with the society-wide, and today almost world-wide institutionalisation of economic rationality. 
Its strength lies here, without doubt, for who can reject the argument that modern society is economic society and 
that modern law has to provide market-adequate, economy-adequate legal forms? At the same time, this is exactly 
the great weakness of the law and economics movement. Economic rationality does not have the privilege of 
society-wide institutionalisation all to itself. There has, indeed, been a paradigm shift. However, it is heading in a 
different direction. It is not the case of eliminating moral-political monotheism in favour of economic monotheism 
which law needs only to reflect. Rather, it is the case of a change from monotheism to polytheism, from the 
monotheism of modern rationality to a polytheism of the many discourses. There is a paradigm shift to the 
particularistic rationalities of the many gods to which law has to respond in other ways than by just adopting a new
god.” See also: Idem, Global Bukowina: Legal Pluralism in the World-Society, in: Gunther Teubner (ed.), Global 
Law Without a State. Brookfield: Dartmouth 1997, 3-28; Idem, Law as an Autopoietic System, European University
Institute Press Series (Oxford, UK ; Cambridge, USA: Blackwell, 1993).

17 Hans-Georg Moeller, Luhmann Explained: From Souls to Systems (Chicago: Open Court, 2006), pp.6-8.
18 According to systems theory, universal morality, which could give grounds to homogeneous social norms, 

disappeared in Europe already in early modernity with the fall of the role of the Christian Church which thus far 
had been“a single source that provided the semantics of morality”.  Hans-Georg Moeller, Luhmann Explained, 
op.cit. p.109.

19 See: Gunther Teubner, “Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New 
Differences,” Modern Law Review, Vol. 61 (1998): pp. 11–32.

20 Gunther Teubner, Global Bukowina... op.cit. p. 6.
21 Ibidem.
22 Ibidem.
23 Even though this thesis applies a comparative approach, it aims at showing similarities between the analysed 

regions (through the use of the model based on universal functional systems comprising global society), rather than 
differences (that could be explained through the cultural particularities).
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the circles  of  relatives  and friends that  are  also included in  the  model  applied in  this

analysis.

The innovative approach of this thesis is not only its application of the systems theory to

analyse  the  regulatory  failure  of  copyright  law,  but  also  the  decision  to  compare  the

evolution of copyright law and its ecosystem between the Western and Central-Eastern

European contexts.

The systems theoretical tool-kit allows us to draft a model that might be applied in the

same historical framework to describe both the evolution of copyright law in Western legal

orders (shown through the examples of Great Britain, France, Germany and the United

States of America that are well represented in mainstream scholarship on the history of

copyright  law)  and  the  less-known  evolutionary pattern  in  Central-Eastern  Europe  (as

represented in this analysis by the Polish case study).

The use of such a model shows that both evolution of copyright law and that of non-legal

copynorms is a result of a series of unguided interactions between diverse systems and

non-functional  types  of  social  differentiation,  and  in  fact  leads  to  various  outcomes

depending on the region analysed due to the fact that the same functional systems took

different forms in various parts of the world.

More precisely, such an analytical approach allows a description of how the difference in

political  (e.g.  democracy  vs  totalitarianism)  and  economic  (e.g.  free  market  vs  state

controlled  economy)  regimes  resulted  not  only  in  the  development  of  different  legal

regulations in the field of copyright law, but also in a diversified reception of these legal

norms, influenced by the evolution of specific copynorms.

This methodological choice, which takes into consideration economic, political and social

differences between the analysed regions, allows for a better understanding of the current

regulatory crisis  of  copyright  law.  It  shows that  the  nowadays  widespread  copynorms

opposing the strong proprietary paradigm of copyright  law, notwithstanding their  global

nature,  might  have  different  proveniences  and  hence  different  strengths  in  regulating

social  dynamics as regards the process of production, reproduction, dissemination and

access to information goods in various parts of Europe.

In  fact  I  find  this  approach  useful  for  explaining,  in  the  later  part  of  the  thesis,  the

phenomenon of the Polish anti-ACTA protests that led to the unexpected halting of the

ratification process of the Anti  Counterfeiting Trade Agreement at  the European Union

level.
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This methodological  approach can be successfully used for confirming the mainstream

narrative in research on the regulatory crisis of copyright law (not necessarily presented in

the language of systems theory) which holds that for a long time copyright law managed to

properly  adjust  to  the  environmental  changes  brought  about  by  technological

developments.  Thus,  to  a  point  it  did  manage  to  successfully  regulate  production,

reproduction, dissemination and access to information goods; it was only with the advent

of  Internet  and  digital  technologies  that  copyright  law’s  selective  response  to

environmental stimuli resulted in its failure to adapt to the new reality and, consequently, in

the loss of its regulative power.

Moreover,  the  application  of  systems  theory  leads  also  to  the  enrichment  of  this

mainstream narrative by giving some important insights from the Central-Eastern Europe,

where the pro open access copynorms might be perceived as evolving not only in reaction

to new technological possibilities, but also – and mostly – as a response to the political

and  economic  constraints  of  the  past  that  were  only  reinforced  by  the  new  digital

communication technologies.

Nonetheless, the application of systems theory allows for comparative study that is not

aimed at emphasising the differences between the analysed regions - which in fact might

be counterproductive due to the global character of the problem in question – but rather at

finding  common  denominators  that  would  facilitate  an  understanding  of  the  current

regulatory crisis of copyright law.24 These common denominators might be found by means

of the model that is based on global systems of communication, which allows scrutiny of

24 As Niklas Luhmann has aptly stated: “The autopoietic system of this society can be described without any reference
to regional particularities. This certainly does not mean that these differences are of minor importance. But a 
sociological theory that wants to explain these differences should not introduce them as givens, that is, as 
independent variables; it should rather start with the assumption of a world society and then investigate how and 
why this society tends to maintain or even increase regional inequalities. It is not very helpful to say that the Serbs 
are Serbs and, therefore, they make war.  The relevant question is rather whether or not the form of the political 
state forced upon all regions on earth fits with all local and ethnic conditions, or whether or not the general 
condition, not of exploitation or suppression, but of global neglect, stimulates the search for personal and social, 
ethnic or religious identities.” Niklas Luhmann, “Globalization or World Society: How to Conceive of Modern 
Society?” International Review of Sociology 7, no.1: pp.67-79. With reference to the above quotation it is equally 
unhelpful to say that Poles are Poles and, therefore, they protest against ACTA. The relevant question is rather what
mechanisms led to the high level of resistance amongst Poles towards strong proprietary paradigm in copyright law 
as represented by the ACTA Treaty. The advantage of drawing a model based on the universal functional systems 
lies in their ability to surpass regional particularities and to allow explanation on the global level.  For “Only by 
supposing a unitary world-wide social system can it be explained that even, and especially, today (on a much 
larger scale than during the times of archaic tribal societies) there are regional differences that do not take on the 
form of systemic differences. These differences are to be explained by different participations in and reactions to 
dominant structures of the global social system.” Niklas Luhmann, Die Gesellschaft der Gesellschaft.  
Frankfurt/Main: Suhrkamp, 1997, p. 167.  Quoted after Hans-Georg Moeller, op.cit.  p.56.
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the  universal mechanisms  that  have  led  to  the  emergence  of  non-legal  copynorms

contradicting the current international model of copyright law.

In  fact,  systems  theoretical  reasoning  allows  for  the  conclusion  to  be  reached,  that

notwithstanding the actual historical differences, current clashes between the legal and

non-legal  norms  could  be  reduced  to  tensions  between  copyright  law  (which  favours

economic  rationality,  through  the  reference  to  proprietary paradigm)  and  other,  non-

economic,  rationalities  of  the  relevant  systems.  This  pattern  of  opposition  against  the

proprietary vision  of  human creativity,  which  implies  putting  limits  on  free  copying  of,

dissemination  of  and access to  information  goods might  be  reconstructed in  both  the

regions analysed. The only thing that distinguishes the  pro-open access copynorms  of

Central-Eastern  Europeans  (as  exemplified  in  this  study  by  Poles)  from those  of  the

Western  nations  is  their  strength,  not  their  value.  If  we  metaphorically  applied  the

mathematical concept of a vector to represent the non-legal copynorms, we could say that

only the magnitude, and not the direction of the vector changes between the analysed

regions.

Only through the application of the systems theory is it also possible to understand why

the strength of  the  copynorms differs between the studied regions.  This  is  because a

systems theoretical approach allows for reference to the broader context of the opposition

against  the  proprietary paradigm,  which  reaches beyond the  sheer  financial  aspect.  It

brings attention to the fact that economic rationality is consistent with the rationality of the

political  system in  as  far  as both systems are interested in  controlling the process of

production, reproduction, dissemination and access to information goods.  Therefore, the

opposition of Poles to the proprietary paradigm in copyright law might also be seen as a

political  expression which undoubtedly increases the strength of their  pro open-access

copynorms. 

Nonetheless,  the  copynorms in  both  of  the  analysed  regions  have  some  political

dimension –  in  some cases  this  is  however  more  evident  than in  the  others.  Hence,

comparative approach that allows for underlining the political rationality as important and

universal element shaping the ecosystem in which copyright law has evolved.

The clear distinction between the development of copyright law in the Western world and

the Polish case study is by no means meant to underline the differences between the

regions. The aim of such a framework was to separate the Polish case from other national

cases in  order  to  isolate and highlight  the importance of  the political  rationality in the
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process of carving the informal copynorms that might not necessarily be so evident in the

analysis of the Western cases. Nevertheless, the argument should not be observed as

confined in the narrow trap of 'cultural differentiation'. Quite to the opposite – the author

hopes that the thesis could be read within the framework of general socio-legal theory, and

the case studies provided will be perceived as historical contingencies - one of a number

of potential contexts - rather than definite cultural and historical predetermination. Still, the

current author finds such a framework helpful for scrutinising some interdependencies less

evident (but not less important!) in other historical contingencies.

Stepping away from a stakeholder-oriented analysis of copyright law by applying systems

theoretical reasoning allows for the conclusion that by way of the developments within the

system of technology, the shift from proprietary to a more open paradigm can nowadays

be achieved without prejudice to the needs of both the political and economic systems.

Such a shift  would in fact  diminish tensions between the legal  norms as regulated in

copyright law and non-legal  copynorms that evolved in various functionally differentiated

systems and non-functional segments of modern society, which could in turn contribute to

the improvement of the regulatory power of copyright law.

To  rephrase  Gunther  Teubner's  apt  statement:  “To  the  detriment  of  its  effectiveness,

[copyright25] law has to abandon the simple model of threatening (dis)obedient subjects

with sanctions and must reformulate its norms in order to 'match' specific constraints in the

economic, political and scientific- technological domains.” 26

For  only  when  the  copyright  law  reflects27 all  the  diverse  rationalities  inherent  in  the

multiple systems relevant in the process of production, reproduction, dissemination and

access to information goods, will it be able to successfully regulate social dynamics in the

sphere of human creativity.

25 Added to the original quotation by the author of this thesis.
26 Gunther Teubner, 'Altera Pars Audiatur:...' op.cit. p. 151. See also: Gunther Teubner, Richard Nobles, David Schiff,

'The  Autonomy of  Law:  An  Introduction  to  Legal  Autopoiesis'  in:  David  Schiff  and  Richard  Nobles  (eds.),
Jurisprudence, (Butterworth, London: 2003).

27 The allusion is being made here to the theory of  reflexive law as  developed by Gunther  Teubner that  will  be
described in more detail in the later part of this thesis.
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5. Methodology and description of the analysed model

5.1 Theoretical stance
The theoretical framework of this analysis28 essentially relies on modern  social systems

theory. It draws heavily on the concept of law as an autopoietic system, mainly developed

in  the works  of  Niklas Luhmann29 and Gunther  Teubner30,  although my considerations

sometimes differ  considerably from those of the ‘founding fathers’,  and especially from

Luhmann’s standpoint. All such cases will be duly underlined throughout this thesis.

Concise Introduction to Systems theory
The turning point of social systems theory is that “it no longer holds that current society

can be successfully analysed on the basis that it is (or should be) fundamentally humane,

and that it is, on principle, an assembly of individual human beings.(...) As opposed to the

traditional Old European attempt to describe society on the basis of its members (that is: a

group of people or a community of men sharing a way of life), systems theory tries to

describe society on the basis of its events: it looks at what actually happens.”31

Systems theory is based on an evolutionary paradigm that perceives society as a system

of  dynamic  communications.  It  considers  individuals  and  communities  to  be  located

outside the operational realm of society, in accordance with the idea that  “[h]uman beings

do not and cannot communicate – only communication can.” 32

This approach relies on the idea of ‘societal differentiation’33 according to which modern

society is not a homogeneous system, but is rather a combination of differentiated systems

and subsystems of  specialised communication (such as the legal,  economic,  religious,

artistic, political, or scientific systems) which serve different functions.

The function of a particular system refers to the main contribution that the system makes

to the overall  operation of  society (for  instance,  the function of  the legal  system is  to

maintain normative expectations, the function of science is to accumulate knowledge etc.).

What  unequivocally  differentiates  every  system from another  is  its  distinctive  code of

28 The earlier version of this section has been published in: Katarzyna Gracz and Primavera de Filippi, 'Regulatory 
failure of copyright law through the lenses of autopoietic systems theory'. International Journal of Law And 
Information Technology, 2014, 0, 1–33.

29 Especially: Niklas Luhmann, Law as a Social System (Oxford University Press, Oxford, 2004).
30 Especially: Gunther Teubner, Law as an Autopoietic System (Blackwell Publishers, Oxford, 1993).
31 Hans-Georg Moeller, Luhmann Explained: From Souls to Systems (Open Court, 2013) pp.5-6. This anti-humane 

approach is the focus of manifold criticism on the part of the opponents of the systems theory.
32 Ibidem.
33 See: Erkki Sevänen, 'Art as an Autopoietic Subsystem of Modern Society: A Critical Analysis of the Concepts of 

Art and Autopoietic Systems in Luhmann’s Late Production', Theory Culture Society, 2001 18:75, p. 79.
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communication (e.g. legal/illegal for the legal system, true/untrue for the scientific system),

which also constitutes the basis for its identity as an autonomous system. By matching

communications  to  its  inner  code,  each  system  ultimately  selects  only  those

communications which are specific to itself. This allows it to maintain its autonomy as a

system that remains distinct from others and is able to establish its own boundaries (e.g.

when deciding whether or not a given communication belongs to its logic, the legal system

applies  the  binary  code  of  legal  versus  illegal:  all  the  communications  that  may  be

subsumed to this code are part of the legal system, whereas everything else belongs to

the external environment).

Nevertheless, the code alone is not sufficient for the proper functioning of the system,

since it is not able to assess how its own values are to be allocated. The values of the

code are not in themselves criteria for the decision between the negative or positive side of

the code: all systems require additional semantic elements that indicate how to attribute

values of the code whenever “an operation is brought under a code and so subsumed to a

system.”34 This additional layer – called a  programme of the system35 – provides for the

“instructions” according to which the system assigns the sides of the code. Depending on

the programme, the system decides which  real  life  situations should be recognised as

fulfilling the requirements of the positive side of the code, and which should be perceived

as  the  instantiation  of  the  negative  side  of  the  code.  In  law,  a  particular  legal  order

assumes  the  function  of  the  systemic  programme; in  science  a  specific  paradigm

programmes the code through the provision of the coherent framework according to which

the values of the code are to be assigned. Indeed, this additional layer in the form of the

programme allows for crucial modifications within the system without having the necessity

of changing the code.  Depending on the prevailing scientific paradigm at any given time,

the statement that holds the earth to be flat could be either  true  or  false, as has been

proven by the history of  scientific  development.  Similarly,  the killing of a human being

could either be the worst crime a person could commit, or a legally approved behaviour

(e.g. in legal systems allowing for capital punishment) depending on the programme that

provides criteria  for  deciding whether  a  given situation in  particular  context  should be

subsumed in the class of  legal or  illegal  acts. The combination of the  function and the

code of the system could therefore be used for distinguishing between various systems,

whereas the programme allows for a line to be drawn between diverse instantiations of the

34 Niklas Luhmann, Law as a Social System (Oxford University Press, Oxford, 2004), p. 192.
35 Ibidem.
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same system. Democracy and authoritarianism are just diverse programmes of the same

political system; communism and capitalism are examples of different ways to programme

the economic system; Islam and Christianity represent two different programmes of the

religious system. The introduction of this additional layer of the programme allows, in fact,

for a more elaborate analysis as it permits entities to be treated as the same that would

otherwise  have  to  be  perceived  as different.  This  “equalisation”  within  one  functional

system gives us, on the one hand, an opportunity to focus the analysis on the differences

between the systems. On the other hand, it makes it possible to come up with alternative

approaches  within  the  same  systemic  rationality.  This  flexibility  that  allows  for  us  to

perceive different instantiations of the same systemic logic as simply the reprogramming of

the constant system also makes all suggestions for reforming a particular system more

viable. In fact, the concept of reprogramming the system will be used later on in this study

for developing some postulates of a reformatory nature.

According  to  Luhmann,  functional  differentiation  became  the  primary  type  of  social

differentiation in Europe between the sixteenth and eighteenth century36 and supplanted

other models of social differentiation that were characteristic of the earlier phases of social

evolution37.

Functional  differentiation,  belongs  to  non-hierarchical  type  of  social  differentiation  that

makes,  to  some  extent,  modern  society  similar  to  segmented  societies.  Functional

systems might be perceived as modern  tribes that equally co-exist next to one another,

without any of these tribes being perceived as being at the core or the centre of the social

power. The tribes are essentially self-sustaining, equal and independent from one another,

but nevertheless capable of interacting. With a growth in power, one of the  tribes might,

36 Historical analysis developed further in this thesis starts with the Manuscript era, which took place long before the 
period that Luhmann perceives as the birth of modern society, characterised by the functional differentiation into 
equal systems. Notwithstanding such an extended historical framework, it is still reasonable to apply systems theory
to this analysis, since not only does such an approach allow for analysing the interaction between various systems 
in the present context, but also for tracking the development of particular specialised discourses that are relevant for
the description of the current regulatory crisis of copyright law.

37 Hans-Georg Moeller, Luhmann Explained: op.cit. p. 41.
The earlier types of social differentiation described by Luhmann include segmentary differentiation defined as the 
differentiation 'on the basis of descent, of communal living, or by a combination of these two criteria'
(Niklas Luhmann Die Gesellschaft der Gesellschaft, Frankfurt: Suhrkamp 1997, p. 613) that divides society into 
“sub-systems (families, tribes, clans, villages), which are distinct and equal” (Erkki Sevänen, ‘Art as an Autopoietic
Subsystem of Modern Society: A Critical Analysis of the Concepts of Art and Autopoietic Systems in Luhmann’s 
Late Production’ (2001) 18 Theory Culture Soc. p. 79.); centre/periphery differentiation, based on structural 
inequality, resulting from the increasing power and wealth of one of the social segments, which becomes a centre 
and establishes a new type of role-differentiations (division of labor) (Niklas Luhmann Die Gesellschaft der 
Gesellschaft, op.cit, p. 663); and stratified differentiation, second type of hierarchical differentiation, where 
inequality involved is one of the rank (Indian caste system, medieval order of ranks, differentiation into aristocracy 
vs common people etc.) (Niklas Luhmann Die Gesellschaft der Gesellschaft, op.cit, p. 613).
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however, become the core of the social structure and change the societal differentiation

from the segmentary into the centre/periphery type. It is equally possible for one of the

functional systems of the modern society to colonise other social spheres and pretend to

turn them into social peripheries.

Systems theory is a contingency focused approach which aims at describing social reality

the way it looks in a given historical moment. Modern society as described by Luhmann

and Teubner is  a  perfect  example  of  the functional  differentiation,  where  no hierarchy

between systems exists. It is nevertheless possible that one of the modern tribes, i.e. one

of the functional  subsystems of  the modern society will  attempt to become the centre

within the new form of societal differentiation. It is debatable whether we are not in fact

currently being faced with  the battle  between some modern  tribes that  are competing

between one another  in  order  to  conquer  other  segments  of  the  modern  society  and

become the new centre of social power. Economy and technology are the two subsystems

indicated most often in this context.38

Notwithstanding  the  metaphoric  similarity  between  the  functional  subsystems  of  the

modern society and the tribes, both types of societal differentiation considerably differ from

one another. The most important difference from the perspective of this analysis is the fact

that an individual human being in a segmentary society could not be a member of two

ethnically  different  tribes  at  the  same  time,  whereas  being  a  part  of  more  than  one

functional subsystem of the modern society is a rule for most individuals39.

38  “Arguably, the distinctive feature of contemporary society is not its differentiation into multiple purely self-
referential function systems but rather the self-referentiality of the increasingly universal economic system that has,
to an unprecedented degree, permeated and colonized all other systems and all other forms of rationality. (…)

      In the late-modern condition, the central problem is no longer, as Luhmann suggests, the lack of coordination 
between distinct and incompatible function systems but the hegemonial power and dynamics of one particular kind 
of logic or rationality.” Ingolfur Blühdorn, 'Self-description, Self-deception, Simulation: A Systems-theoretical 
Perspective on Contemporary Discourses of Radical Change', Social Movement Studies, 6:1, 1 – 19, p. 12; Idem, 
Post-ecologist Politics: Social Theory and the Abdication of the Ecologist Paradigm, London and New York: 
Routledge, 2000; Idem, Post-ecologism and the politics of simulation, in: M. Wissenburg & Y. Levy (Eds) Liberal 
Democracy and the Environment: The End of Environmentalism?, pp. 35–47 (London and New York: Routledge), 
2004; Idem, Self-experience in the theme-park of radical action? Social movements and political articulation in the 
late-modern condition, European Journal of Social Theory, 9(1), pp. 23–42.

       A similar argument is being developed with regards to technology which is observed to be another subsystem that is
steadily colonizing diverse spheres of social life. See also: Evgeny Morozov, 'The rise of data and the death of 
politics. Why the internet of things could destroy the welfare state', The Guardian of 20 July 2014, available at 
http://www.theguardian.com/technology/2014/jul/20/rise-of-data-death-of-politics-evgeny-morozov-algorithmic-
regulation; Idem, To Save Everything, Click Here: The Folly of Technological Solutionism, PublicAffairs, 2013, 
where the author depicts imperialistic aspirations of the technological system.

39 In fact exclusion from a particular system may lead to a subsequent exclusion from other systems, as participation 
in one system of communication may be dependent on belonging to another system, e.g.: individuals excluded from
the educational system are usually also excluded (or find themselves on the margin of) the economic system.
See: Gunther Teubner, 'Societal Constitutionalism: Alternatives to State-Centered Constitutional Theory?' in: 
Constitutionalism and Transnational Governance, Christian Joerges, Inge-Johanne Sand and Gunther Teubner, eds.,
Oxford Press, 2004, pp. 3-28; Niklas Luhmann, Das Recht der Gesellschaft (Frankfurt, Suhrkamp, 1993) pp.582 ff.
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According to  systems theory,  some subsystems of  society (the general  social  system)

have acquired so much independence from the rest of the ecosystem that they can be

regarded as autonomous units of communication which are capable of reproducing and

maintaining themselves - in other words, they have become autopoietic.

Autopoietic systems construct and reconstruct themselves in a process of constant self-

reference,40 autonomously redefining their own boundaries through self-observation and

the observation  of  the  changes occurring  in  their  surrounding environment41.  Although

indirectly affected by its ecosystem, an autopoietic system is not directly influenced by it: it

is not for the environment to decide what belongs to the system, but for the system itself to

decide what to bring within its own boundaries. However, autopoiesis is ultimately a matter

of  degree:  some  systems  can  be  more  or  less  independent  from  their  surrounding

environment (and therefore more or less autopoietic) than others.42

While  they  are  not  directly  affected  by  the  changes  in  their  environment,  autopoietic

systems  can,  nonetheless,  establish  a  series  of  indirect  and  reciprocal  interactions

between one another.43 They are operationally closed44 in that they are solely responsible

for defining the boundaries of their own identity (rather than the environment or an external

observer), but are nonetheless cognitively open in that they remain ‘connected with their

social  environments  through  mechanisms  of  interference  which  operate  between

systems'.45 According to the concept  of  ‘operational  closure’ (i.e.  the property of  being

operationally closed), a system has no direct access to its environment, but only to its own

inner representation of that environment, as seen through the specific code of the system.

40 “The  idea  of  self-reference  and  autopoiesis presupposes  that  systems seek  the  fixed  points  of  their  mode  of
operation in themselves and not in the environmental conditions to which they adapt themselves as best they can (as
is  assumed in open  systems).  To put  it  more  precisely,  they look for  these points  in  a  self-description which
functions as a programme of internal regulation, organizing the system in such a way that it corresponds to this self-
description.” Gunther Teubner, Law as an Autopoietic System... op.cit. p.15.

41 Niklas Luhmann, Law as a Social System, Oxford: Oxford University Press, 2004 
42 The gradualness of autopoiesis is claimed here against Luhmann who asserted that a system is either autopoietic or

it is not, per analogiam to the famous rule that a woman cannot be more or less pregnant: ‘There are no half
autopoietic,  half  allopoietic  systems.’  See:  Niklas  Luhmann,  Autopoiesis  als  soziologischer  Begriff.  In
Differenzierung:  Beiträge  zu  Luhmanns  Theorie  sozialer  Systeme,  (Suhrkamp,  Frankfurt,  1987),  p.318.  This
alternative view of autopoiesis characterised by more flexibility was claimed however by other theorists. See e.g.:
Gunther Teubner,  Law as an Autopoietic System... op.cit.  p. 31; Gerhard Roth,  Autopoiese und Kognition: Die
Theorie  H.R.  Maturanas  und die  Notwendigkeit  ihrer  Weiterentwicklung.  In  S.J.Smidt  (ed.),  Der  Diskurs  des
Radikalen Konstruktivismus (Suhrkamp, Frankfurt, 1987), p.400.

43 Gunther Teubner, Law as an Autopoietic System... op.cit. p.21.
44 See e.g.: Niklas Luhmann (2004) op.cit. pp. 76-142; Gunther Teubner.  Law as an Autopoietic System... op.cit. p.

65;  Roger Cotterrel,  ‘The Representation of  Law's  Autonomy in autopoiesis Theory’ in Jiři  Přibán and David
Nelken (eds), Law’s New Boundaries: The Consequences Of Legal Autopoiesis (Ashgate, 2001) p. 99.

45 Gunther Teubner, Law as an Autopoietic System... op.cit. p.65.
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This  means  that  “by  constructing  itself  as  a  system,  a  system  also  constructs  its

understanding  of  the  environment.  And  thus  a  systemic  world  cannot  suppose  any

singular,  common environment for all  systems that can somehow be >>represented<<

within any system. Every system exists by differentiation and thus is different from other

systems  and  has  a  different  environment.  Reality  becomes  a  multitude  of  system-

environment constructions that are in each case unique.”46

Different systems may interact with their environment by irritating each other when the

operation of one system triggers responses in the other systems, and vice versa. This is

known in systems theory as the phenomenon of ‘structural coupling’47, that “is a state in

which two systems shape the environment of the other in such a way that both depend on

the other for continuing their autopoiesis and increasing their structural complexity.”48 The

‘structural coupling’ of [any given] system with its actual environment and the reciprocal

restraints that arise from this are the result of the overlapping of events, structures, and

processes within and outside [of the system].’49

Yet,  for  this phenomenon to  occur,  system A must  recognise the operation of another

system B as  meaningful.  While  system A is  not  directly affected by the  operations of

system B (because of the operational closure of the system), it is indirectly influenced by

them as a result of the internal constructions of these operations produced from within the

system. To give an example, the concept of property is understood differently by the legal

system  (which  regulates  the  ownership  of  things)  and  the  economic  system  (which

determines the value of things). The legal system may respond to environmental stimuli

stemming from the economic system not as a result of economic operations as such, but

rather as a consequence of the legal interpretation of these operations. Notwithstanding

the difference between their respective codes of communication, these two systems are, to

some extent, interdependent: they each need the other to perform a function that could not

46 Hans-Georg Moeller, Luhmann Explained: From Souls to Systems (Open Court, 2013), p.16. Moeller further 
compares this phenomenon to the mechanism used by a living organism in the process of seeing: “How an eye sees 
the environment, what a brain makes of the visual irritation it receives, is entirely dependent on its own structure. It
reduces the complexity of what can be seen in a specific way – and thus builds up internal systemic complexity. 
While it reduces the spectrum of visual stimuli - the eye cannot see most of what is “out there” - it is also able to 
construct itself as a very complex mechanism of seeing. This is why every eye, in accordance with its own internal 
structure, sees things differently.” p. 17.

47 “A central element within the theory of autopoiesis is the concept of structural coupling which refers to the relation 
between systems and their environments. As explained above environmental events can trigger internal processes in
an autopoietic system but the concrete processes triggered (and whether any processes are triggered at all) are 
determined by the structures of the system.” See: Richard Nobles and David Schiff Introduction to Niklas Luhmann
Law as a Social System (Oxford University Press, New York, 2004), p.42-43.

48 Hans-Georg Moeller, Luhmann Explained: op.cit.  p. 19.
49 Gunther Teubner, Law as an Autopoietic System... op.cit. p.65.
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be achieved within their own closure alone (e.g. while the legal system cannot establish

the values of things, the economic system can only determine the values of things after the

principle of ownership has been established by the legal system).50

Conversely, ‘cognitive openness’ (i.e. the property of being cognitively open) allows for a

system to evolve over time so as to promptly react to changes in the ecosystem. Thus, an

autopoietic system can learn to adjust its internal code of communications in response to

the  surrounding  stimuli  of  its  environment  by  “making  communications  that  alter

possibilities of what will, in future, constitute a communication within that system” .51 Yet the

universal capability to respond to environmental changes does not entail that all systems

do  actually  respond:  the  adaptability  of  each  system  to  the  modifying  environment

ultimately depends on its internal potential.52

As a result  of  the operational  closure,  as well  as its specific function and code,  each

system  acts  and  evolves  in  accordance  with  its  specific  rationality.  Functional

differentiation of a modern society into a combination of multiple systems and subsystems

led  to  what  Teubner  calls  “the  fragmentation  of  universal  rationality  into  a  disturbing

multiplicity of discourses”53 and subsequently to the 'collision of discourses54.

This collision is inevitable due to the fact that the functional differentiation of society is no

longer  hierarchical  in  nature,  hence  the  discourses  are  equally  original  or originally

equal'55. “[N]either  morals,  ethics,  law,  nor  philosophy  –  is  a  natural  candidate  for  a

superdiscourse”.56 There  is  no  place  for  such  superdiscourse  in  the  functionally

differentiated society, since all of the partial discourses have the same right to claim their

superiority over the others.57 “There is only plurality of decentralized meta-discourses that

50 Ibidem, p.44.
51  See: Richard Nobles and David Schiff,  Introduction to Niklas Luhmann, Law as a social system, op.cit. p.8.
52 The adaptability of the system to the modifying environment depends on “the extent to which a system can break, or
deconstruct, its internal chain of distinction in order to react to its environment. Systems with higher internal sensitivity
to the opportunities created by perturbations will be more creative and adaptable. If  the system does not have the
potential to create internal variety, innovation will not take place”. Thus a particular system might be  “stubbornly
unchanging” due to the lack of inbuilt potential for modification. See: Teubner Gunther and Willke Helmut, 'Law as an
Autopoietic  System’,  in  Can  Social  Systems  be  Viewed  as  Autopoietic,  London:  London  School  of  Economics
Complexity  Study  Group  Meeting  No.  3.  (18  June  1993),  p.  9.
http://www.lse.ac.uk/researchAndExpertise/units/complexity/events/1995-1999/1997/studygroup_18june97.aspx>
accessed 9 April 2014
53 Gunther Teubner, 'De collisione discursuum: communicative rationalities in law, morality, and politics' in: Cardozo

Law Review 17, 1996, 901-918, p. 901.
54 Ibidem.
55 Ibidem, p. 908, where Teubner refers to the Habermas's concept of 'Gleichursprünglichkeit' that could be translated

into English as 'equiprimordiality'.
56 Ibidem.
57 Ibidem, pp. 909-910.
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reformulate  collisions  in  their  own  idiosyncratic  language”  as  inevitably  each  of  the

systems reconstructs “foreign rationalities in its own domestic language”.58

The modern global society is a “society without an apex or a center”59. No central meta-

discourse exists,  hence law cannot  be  recognised as  a  central  meta-discourse of  the

modern society.60 Law is just one of multiple discourses that equally constitute modern

social reality.61

Moreover,  in  modern  times,  law  is  not  the  only  system  that  can  regulate  normative

expectations, since there exists “an array of various independent machineries of social

norm production”62 that produce norms  “directly from outside the law, from the various

subsystems of society. With the help of these machineries, heterogeneous particularistic

rationalities and their normative claims massively infiltrate the law which has little control

over them.”63

Therefore, ineffectiveness of the legal system in regulating social dynamics, as observed

in  the  case  of  copyright  law  in  the  digital  environment,  might  be  explained  by  the

phenomenon of the collision of the competing rationalities of the multiple discourses that

constitute modern social reality, where law is to be perceived solely as equal to all the

other discourses. Consequently, law - including copyright law - is to be observed as being

constantly  exposed to  the  mutual  conflicts  of  the  contradicting  inner  logics  of  various

functional  systems64,  which  if  not  acknowledged  adequately,  may  diminish  regulatory

power of the legal system.65

In fact, the two notorious slogans that have been used in the title of this thesis reflect two

contradicting rationalities of diverse social systems. 'You wouldn't steal a car',  one of the

58 Ibidem.
59 Niklas Luhmann,  Politische Theorie im Wohlfahrtsstaat (1981), p. 22. quoted after  Andreas Fischer-Lescano and

Gunther Teubner, 'Regime -collisions:... op.cit. p. 1017.
60 'Following the de-centering of politics, there is no authority in sight in a position to undertake the coordination of

societal fragments. Law is even less appropriately placed to fulfill this role, even indirectly through the integration
of its global fragments.'Andreas Fischer-Lescano and Gunther Teubner, 'Regime -collisions...  op.cit. p. 1017.

61 According to systems theorists 'a return to a coordinating form of interntaional law', where the law would act as a
meta-discourse is 'equally foreclosed'. Andreas Fischer-Lescano and Gunther Teubner, 'Regime-collisions:...op.cit,
p. 1007. '[T]he sin of differentiation can never be undone. Paradise is lost.'  Niklas Luhmann, Die Wirtschaft
der Gesellschaft (1994) p. 344.

62 Gunther Teubner, Altera Pars Audiatur: op.cit. p. 153.
63 Ibidem.
64 Gunther Teubner, 'Altera Pars Audiatur: Law in the Collision of Discourses', op.cit. p.156.
65 '(...) the conflicts to which law is subject today, do not result from colliding ideal values but from colliding real

social practices with their own logic and with an enormous potential for self-inflicted damage. Law is not called
upon to decide the eternal conflicts between the holy, the good, the utilitarian, the true, the just and the beautiful.
Law is exposed to potentially destructive conflicts between concretely conducted discourses in society, between
self-reproductive concatenations of >>énoncés<< which are conditioned by an internal grammar and by binary
codes and programmes, which reproduce their internal logic with hermetic closure.' Ibidem pp.154-155.
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most recognisable mottoes of an anti-piracy campaign organised by the Motion Picture

Association of America, clearly represents the logic of the economic system. On the other

hand, the iconic phrase 'Information wants to be free', coined66 and invoked by technology

activists against the proprietary paradigm promoted by the current international intellectual

property reforms, could represent not only the rationality of the technological system but

equally that of the systems of science, art, education and mass-media. The challenge of

modern copyright law is to equally embrace both of these colliding rationalities without any

prejudice that would favour some rationalities over the others.

Law as a normative autopoietic system
According  to  systems  theory,  law  is  a  normative  system67 that  is  distinct  from  other

systems, but that nonetheless interacts with other normative systems (such as religion and

morality). It is operationally closed in that it sets the boundaries of its own identity through

a process of recursive self-reference. Only law itself can identify which communications

are legal and as such belong to the system, and which are not.68 Legal practice is based

on connecting new legal operations to the existing ones in accordance with the general

logic  of  the  system.  The communications that  are  recognised by the  legal  system as

belonging to its logic - i.e. as legal - are valid; those that are not recognised as such are

invalid.69 Legal validity does not stem from political or moral legitimacy, but is simply the

connection of new legal communications to the old ones: “[Law's] self-descriptions develop

a  theory  of  legal  sources  in  which  norms  can  be  generated  by  precedents  or  other

processes of  law creation  internal  to  the  law itself.  Legal  norms are  thus  defined by

reference to legal acts; that is, legal components are produced by legal components”70.

Being an autopoietic social system, law is at the same time also a sub-system of a wider

social system71. Therefore, society is not simply the environment in which the legal system

operates. Partly, it is more, as it includes the operations of the legal system; and yet, partly

it is less because the environment of the legal system covers much more than the society

66 The phrase is attributed to Stewart Brand, see: R. Polk Wagner, 'Information Wants to Be Free: Intellectual Property
and the Mythologies of Control' in Columbia Law Review Vol.103:995 (2003).

67 Niklas Luhmann, Law as a social system, op.cit. p.
68 This is where the biggest divergence between the systems' analysis of law and legal positivism arises. Whereas the 

former treats law as the only and ultimate authority in deciding what belongs to the legal system, the latter looks to 
structures outside of law to establish the content of law. This is the case for instance with Hart's concept of rule of 
recognition, Austin's sovereign and even Kelsen's Grundnorm in so far as it is linked to the each norm of the system
as a presupposed fiction, but in terms of fact – stays outside the legal system. See: Nobles R. and Schiff D. 
Introduction to Niklas Luhmann, Law as a Social System, (Oxford University Press, USA, 2008), pp. 10 – 11.

69 See: Richard Nobles and David Schiff, Introduction to Niklas Luhmann, Law as a social system, op.cit. p. 12-13.
70 Teubner Gunther, Law As an Autopoietic System, ( (Blackwell Pub, 1993), p.41.
71 Ibidem.
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itself,  e.g.  mental  and  physical  states  of  human beings,  physical,  chemical,  biological

phenomena etc.72

As a social autopoietic system, law distinguishes itself from other self-referential systems

through the combination of the function it  assumes in society and the specific code of

communication it  employs.73 The function of law is to produce and maintain normative

expectations, even though they may not always be met (i.e. “what is” does not equal “what

ought  to  be”).  The  specific  code  of  the  legal  system  relies  on  a  binary  distinction:

legal/illegal.74 At the core of the legal system's operations lies the process of filtering the

surrounding reality in order to divide all  environmental stimuli into two categories:  legal

norms or facts. Legal norms are all the communications that the law recognises as its own.

All the rest are facts. Even the norms of other systems, such as moral, religious, or social

norms, are classified by the legal system as facts, unless they correspond to actual legal

norms.75

72 Richard Nobles and David Schiff,  Introduction to Niklas Luhmann, Law as a social system, op.cit. p. 89.
73 There are other normative systems (e.g. morality, religion, social norms) that assume the same function, i.e. they 

maintain normative expectations; however only law does it through the legal / illegal code. See N. Luhmann 
(2004), op.cit. p.138, 239, 240, 429.
“Law is not alone in making communications about what ought to occur. Morality and religion will contain such 
communications. Thus function alone is not sufficient to differentiate law. But what is sufficient is that law achieves
its function by coding events in its environment by using a binary code that is unique to itself: legal/illegal.”R. 
Nobles and D. Schiff D. Introduction to Luhmann (2004) op.cit. p.9.

74  “As soon as legal communications on the fundamental distinction between legal and illegal begin to be 
differentiated from general social communication, they inevitably become self-referential, and are forced to 
consider themselves in terms of legal categories (…) The law is forced to describe its components using its own 
categories. It begins to establish norms for its own operations, structures, processes, boundaries and environments –
indeed, for its own identity. When it actually uses these self-descriptions, it has begun to constitute its own 
components. This leads to the emergence of self-referential circles in relation to legal acts, legal norms, legal 
process, and legal dogmatics, with the result that the law becomes increasingly ‘autonomous’. The law itself 
determines which presuppositions must be present before one can speak of a legally relevant event, a valid norm, 
and so forth. Law begins to reproduce itself in the strict sense of the word if its self-referentially organized 
components are linked in such a way that norms and legal acts produce each other reciprocally and process and 
dogmatics establish some relationship between these. It is only when the components of the cyclically organized 
system interact in this way that the legal hypercicle becomes possible.” Gunther Teubner, Law As an Autopoietic 
System, op.cit. p.33. “Legal autonomy thus refers not only to law's capacity to generate its own order, but also to the
self-constitutions of legal actions, the regulation of processes, and the invention of new schemata in legal 
dogmatics.” Ibidem, p. 34.

75 For example, the moral and religious norm “Thou shall not kill” mirrors the legal norm incorporated in the criminal
code. In such cases the legal system is not indifferent to a rule, although what it actually reacts to is its own “legal”
encoding of the norm. Certain moral and religious norms entered the legal system in the process of “translation” 
into the “legal code” and became legal norms – the “slavers” of the legal system. Nonetheless, the operations of 
other systems, even if normative in nature from the perspective of other systems - do not become legal operations 
automatically – they have to be recognised by law itself as belonging to its own logic and being meaningful from 
the legal perspective. On passing the verification, eligible norms are encoded in the legal system in the binary code 
specific to law: legal/illegal. See: Gunther Teubner, ‘De Collisione Discursuum: Communicative Rationalities in 
Law, Morality and Politics’, 17 Cardozo Law Review (1996), 901-918, p.911, where the author compares the 
transfer of a norm from one normative system to another through the process of “enslavement”;  Idem, 'Altera Pars 
Audiatur: Law in the Collision of Discourses', op.cit. p. 165: “external rationalities are literally 'enslaved' for the 
purposes of the legal system”. p. 166: “Legal operations, by their very operative closure and, as a matter of 
principle, cannot reach out into the domains of non-law. As a result, law can only reconstruct its environment 
internally through closed, self-referential operations. This internal reconstruction of the external world is never 
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Law, together with other systems, creates a network of mutual interdependencies, yet it

still retains its distinctness. The systems of politics, religion and morality are in the closest

relationship with the legal system, sending communications that might be relevant from the

perspective of law. Nonetheless, for their operational closure, all of the systems remain

distinct.  More importantly for  this  discussion,  with  the passage of  time and increasing

complexity of social reality, the legal system has been gradually distancing itself from other

systems, especially the normative ones. In fact, in modern society this process went so far

that  “contemporary  legal  rule  production  is  institutionally  separate  from  cultural  norm

production, [and as a consequence] large areas of law are only in loose, non systematic

contact with social  processes”76 As a result,  it  may be argued that law became a fully

autonomous,  autopoietic  system,  independent  from  its  environment.  Nonetheless,  it

reached this state at the expense of its compatibility with other normative systems. This is

illustrated  by  the  instances  in  which  law's  independent,  self-referential  reconstruction

based  on  the  repertoire  of  its  own  past  communications  led  to  the  creation  of  legal

regulations that considerably differ from the norms originating in other social systems. It

may happen however, that the norms stemming from other systems are more effective in

regulating social dynamics than their legal counterparts. This thesis argues that such is the

case of copyright law in the digital era, where norms concerning production, reproduction,

dissemination and access to information goods, which evolved in functional systems other

identical with the events as they happen in the external world. Even if their substance appears to be identical, they 
are different because they are recontextualized. For instance, at the very moment that law reconstructs moral 
arguments internally, they lose their relation to the criterion of universality and to the moral code. They are now 
subjected to the mechanics of the equal/unequal treatment, pressed into the programmes of law (rules, principles, 
doctrines) and ultimately linked to the binary legal code of legal/illegal.” (…)
“re-entry (…) is the term which captures the remarkable transformation of foreign concepts into legal conflicts. 
(…) the most important effect of enslaving as far as discourse collisions are concerned, is that what could not be 
compared before can be compared now. Or what could not be decided before can be decided now. However, and 
this cannot be stressed strongly enough, this effect works only within the symbolic territory of law. Law does not 
assume the role of the super umpire of the grand society game. It can only compare discourses within the legal 
game, and that only in the aforementioned local way. Discourses remain incompatible outside the world of law. The
re-entry to the internal side of law has the effect of making incomparable universalities appear all of a sudden as 
comparable entities inside law by reproducing the external world internally. Precisely this, making slaves and 
comparing what was incomparable, is what happens through the re-entry of foreign meaning into law. All these 
concepts lose their original meaning and appear as items for decision-making in the history machine of law. (…) 
after their re-entry they appear as mere components of the legal discourse: as legal values, legal principles, norm 
purposes, interests and ambits for decision making. Consequently, this is not a case of moralising, politicising, 
economising of law but this is, on the contrary, the case of the legalising of moral, economic, political phenomena 
with the effect that their discursive differences become neutralised. In this way, perspectives of efficiency, effects of 
policies and moral principles can be offset one against the other in each case – but to repeat: only in so far as the 
internal realm of legal discourse is concerned. (…)”

76 Gunther Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New Differences’, 
Modern Law Review,, Vol. 61 (1998), pp. 11-32.
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than  law,  and  non-functionally  differentiated  segments  constituting  the  ecosystem  of

copyright law, often differ significantly from the legal regulations.

The legal system, like other autopoietic systems, may evolve in response to the changes

in its environment through the “processes of co-evolution in which the co-evolving systems

exert  an  indirect  influence  on  each  other”.77 Law’s  evolution  is  conditioned  by  its

operational closure on one hand, and its cognitive openness on the other. As a result of

operational closure, the legal system retains its own distinctiveness and independence

from other systems. Law reconstructs the external world through its internal operations,

producing an autonomous reality that guides and determines its operations. At the same

time, cognitive openness allows law to be connected with the surrounding environment

through mechanisms of interference that operate between systems.78 The legal system

creates a network of mutual interdependencies together with the systems that it is in the

closest  relationship with.  For  the purpose of  this  analysis  I  will  focus on the interplay

between the legal system and the systems of: politics, economy, science, technology, art,

religion,  mass-media  and  education  because  many  of  their  communications  are

meaningful within the realm of copyright law.79

This combination of operative closure and cognitive openness allows for the legal system

“to regulate society by regulating itself.”80 Yet, given that different systems necessarily rely

on different codes of communications, the inner logic of the legal system cannot be directly

imposed on its surrounding systems. Its communications can only be indirectly assimilated

by other  systems after  having been acknowledged and re-interpreted according to  the

plurality of their logics.

As previously mentioned,  the function of  the legal  system is  to  produce and maintain

normative  expectations  as  regards  what  is  legal or  illegal.  Yet,  these  normative

expectations can be completely detached from social reality insofar as they do not account

for the manner in which they are understood through the lens of every constitutive system

of society. Thus, the legal system must not try to enforce its own understanding of social

reality in order to balance individual and/or collective interests according to its own logic;

77 Gunther Teubner, Law as an Autopoietic System... op.cit. p.61.
78 Ibidem, p.65.
79 In the model applied in this thesis also a non-functionally differentiated segments of society in the form of the 

circles of family and friends will be included as relevant for the description of the production of the copynorms that 
might collide with legal norms.

80 Ibidem.
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rather, it should try to provide an equilibrium between the different systems that co-exist

within the environment, according to a plurality of their rationalities.81

Hence, the balance between the contrasting interests of multiple stakeholders, which is the

focus of the economic analysis of  copyright law, is replaced in the systems theoretical

approach  by  the  equilibrium  between  various  rationalities  of  numerous  systems  that

constitute the ecosystem in which copyright law evolves.

For law to be able to regulate society,  it  has to  perceive society as a combination of

independent and autonomous systems which evolve on their own terms, and only to the

extent that those systems consider evolution necessary. Hence, social regulation through

law cannot be achieved directly; only indirect regulation is possible to the extent that the

legal system can provide the proper stimuli to persuade other systems to evolve, so as to

adjust to the modified environment in order to re-establish an equilibrium within the whole

ecosystem.82

This thesis contends that current regulatory crisis of copyright law is proof that such an

equilibrium was lost because when it evolved in response to the dynamically changing

environment,  the legal system acknowledged the stimuli  stemming from some systems

more than from others.

The final  chapter  of  this  thesis  -  How to  'cure'  the  regulatory crisis  of  copyright  law?

Adjusting  copyright  to  copynorms  or  copynorms  to  copyright?  -  will  describe  some

potential evolutionary adjustments that the ecosystem of copyright law might apply in order

to respond to the problem of the lost balance.

Concept of the reflexive law as developed in the systems theory
In response to the finding that law can only regulate modern social dynamics if it is able to

adequately reflect and properly balance diverse rationalities of all the social systems and

subsystems relevant in the particular sphere of social life, systems theory has developed a

concept of  reflexive law.83 This is primarily based on an awareness of the limits of legal

81 “The point here would be to bring out into the open the intrinsic logic, functional requirements, and guiding 
principles of the conflicting social fields and to balance them.” Gunther Teubner, Law as an Autopoietic System... 
op.cit. p.112.

82  This is the idea that is found in the concept of ‘reflexive law’ as elaborated by Gunther Teubner in Ibidem, p. 64-
99. See also: Gunther Teubner, Substantive and Reflexive elements in Modern Law, EUI Working Paper No.14, 
(European University Institute, San Domenico, 1982); John Paterson and Gunther Teubner Changing Maps: 
Empirical Legal Autopoiesis in Reza Banakar and Max Travers (eds.) Theory and Method in Socio-Legal Research, 
Oñati International Series in Law and Society (Hart Publishing, Oxford and Portland Oregon, 2005) pp. 215-237.

83 The term reflexive law was first introduced by Gunther Teubner in 1982, see: Gunther Teubner, 'Reflexives Recht', 
Archiv für Rechts- und Sozialphilosophie, 1982, p.; Idem, Substantive and reflexive elements in modern law, 
Florence: European University Institute, 1982.
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intervention and the idea that regulatory capacities of the legal system are dependent on

law's ability to recognise autonomy and autopoiesis of the other social systems. 84 Hence

reflexive law, inevitably, is capable only of indirect regulation of social dynamics85, in as far

as  it  is  able  to  irritate  other  social  systems  and  subsystems  and  subsequently  to

encourage them to evolve in the required direction.

Gralf-Peter Calliess in his introduction to Teubner's concept enumerates three implications

of law's reflexivity:

Firstly,  reflexive  describes “an action that is directed back upon itself”,86 therefore in the

context of law, reflexivity means “making laws on law-making”87. Reflexive law thus drifts in

the direction of procedural law.

Secondly,  reflexive  means  "marked  by  or  capable  of  reflection",  where  reflection is

understood as  "introspective contemplation or  consideration of  some subject  matter"88.

Therefore,  reflexive law is expected to introduce a decision-making model that would be

“marked by thorough deliberation or reasoning”89. It should also be able to reflect upon its

own limits and consequently to promote a non-interventionist and non-instrumental model

of legal regulation. Hence, by focusing on the procedural rather than on the substantive

dimension, as well as respecting the autonomy of other social systems,  reflexive law  is

supposed to promote “regulation of self-regulation”.

Thirdly, the meaning of  reflexivity should also be understood as linked to the concept of

self-reflexiveness and self-reference, i.e.:  "a relation that  exists  between an entity  and

itself”90, which is situated at the core of the concept of autopoietic law.

The author  of  this  thesis  believes that  additional  dimensions to  the  above mentioned

understanding of reflexivity are needed in the context of law that are, however, linked to

the aforementioned approaches.

The concept of reflexive law should be perceived as a concrete example of a more general idea of reflexivity 
analysed within Social Theory by such prominent authors as Anthony Giddens (the concept of reflexive modernity, 
see: 'Modernity and self-identity. Self and society in the late modern age' Cambridge (Polity Press: 1991)), Pierre 
Bourdieu (the concept of reflexive sociology, see: In Other Words: Essays toward a Reflective Sociology, (Stanford, 
1990)) and Michel Foucault (the 'Age of man' concept and the problem of man being both“knowing subject and the 
object of his own study", see e.g.: The Order of Things: An Archaeology of the Human Sciences, (Pantheon Books 
1970)).

84 See: Gunther Teubner, Law as an Autopoietic System... op.cit. Chapter 5.
85 This indirect influence on other social systems is already the most that law can get in modern reality in terms of its 

regulatory function.
86 Gralf-Peter Calliess, Lex Mercatoria: A Reflexive Law Guide To An Autonomous Legal System, 2 German Law 

Journal (2001).
87 Ibidem.
88 Ibidem.
89 Ibidem.
90 Ibidem.
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Therefore, the fourth dimension of law's reflexivity would refer not only to the process of

law's  self-reflection  but  also  to  its  role  in  promoting  self-reflection  by the  other  social

systems.  Increases  in  the  level  of 'self-awareness' of  the  relevant  systems  should

subsequently  lead  to  their  self-regulation,  encouraged  (but  not  imposed)  by  the  legal

system.

The fifth dimension of law's reflexivity would refer to law's ability to reflect on the needs of

its environment and expectations in relation to its own regulatory capacities.91

To conclude, the theory of  reflexive law is an interdisciplinary approach: not only does it

require an in-depth analysis of the internal processes and operations of the given branch

of law but also an understanding of the mechanisms present in the environment in which

the  legal  system  operates.92 Analysis  based  on  the  systems  theoretical  assumptions,

aimed at developing the model of  reflexive law in a particular sphere of social life, must

therefore  combine the  legal  methodological  tool-kit  with  sociological  awareness,  which

allows us to approach legal regulations not as if they existed in a vacuum, but in their

natural surrounding.93

Such an approach locates both the systems theory and the concept of reflexive law within

the broader school of thought, that treats 'law in context' as the main subject of its studies,

holding  that legal scholarship should not focus merely on legal regulations, but instead

ought  to  perceive  law  as  a  social  phenomenon,  that  is  one  of  the  multiple,  closely

interconnected elements composing the complicated social reality.94

The application of the concept of reflexive law to the analysis of the observed regulatory

crisis of copyright therefore requires a careful sociological analysis of all the elements that

comprise the ecosystem in which copyright norms operate. Such a sociological  insight

should be aimed at reconstructing the mutual relationship between the rationality that is

inbuilt in the current model of copyright law and the inner rationalities of all the relevant

systems and non-systemic forms of social differentiation, in as far as the  production, re-

production, dissemination and access to  information goods  are concerned. Section 4.2

Description of the analysed model is fully devoted to such a sociological reconstruction of

the logic of all the relevant elements that constitute the environment of copyright law.

91 Ralf Rogowski, Reflexive Labour Law in the World Society (Edward Elgar Publishing, 2013), 31–39.
92 Ibidem, p.37.
93 Ibidem.
94 William L. Twining, Law in Context: Enlarging a Discipline (Oxford University Press, 1997).
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The reconstruction of the ecosystem of copyright law is inevitable for the sake of drafting

the reflexive copyright law formula, which in its turn should aim at securing justice in terms

of production, re-production, dissemination and access to information goods.

Therefore, before describing in detail the model that will be used in this thesis, a specific

understanding of  justice  under  systems theory and especially in the context of  reflexive

law should be introduced.

Justice under reflexive law
Luhmann perceived justice as “a self-description  or representation,  of  the unity of  the

[legal] system to itself. Internally, to the legal system, justice is understood as a value with

which the legal system identifies”.95 Being just  is a norm directed at all the norms of the

legal system, which allows law to retain its identity, notwithstanding its capacity to evolve in

response to the needs of the changing environment.  Justice may be understood as a

“formula for contingency […] that has traditionally, and still today, […] been identified with

equality [...] ”96 which requires “that the same be treated the same and the different be

treated differently”97.

When developing the concept of reflexive law, Teubner elaborated on this understanding of

justice and  specified  that  in  the  modern  society  equality  should  refer  to  the  equal

acknowledgement of colliding rationalities of the diverse social systems, where none of the

systems (not even law) could assume the rationality of the whole.98

Justice would therefore have a double meaning in the context of the reflexive law: firstly, it

would refer to the internal consistency of the legal system, secondly it would pertain to the

challenge of reconstructing within the law all the diverse (external to law) rationalities of

the involved systems.99 Securing  justice through an adequate model of the  reflexive law

requires therefore a proper sociological  insight that would allow law to de-code all  the

foreign logics of the other systems, to embrace them in the legal operations, to understand

the reactions of these external rationalities to the legal operations, and subsequently to

react adequately whenever a legal operation clashes with the rationality of an external

system.100 The  central  concept  would  be  the  justice  for  the  heterogeneous which

acknowledges “that the plurality of the interwoven language games cannot be translated

95 See: Richard Nobles and David Schiff, 'Introduction to Luhmann' (2004) op.cit. p. 22.
96 Niklas Luhmann Law as a Social System (Oxford University Press, New York, 2004), p. 217.
97 Ibidem, p.218.
98 See e.g.: Gunther Teubner, 'Altera Pars Audiatur'… op.cit. p.159 -175.
99 Ibidem.
100 Ibidem, p.170.
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into each other, and that they have their own autonomy, their own specificity which cannot

be reduced to one.”101

Justice under  reflexive law is therefore a relational concept and is a matter of degree. It

could be realised only in as far as “a concrete historical legal discourse is simultaneously

able,  externally,  to  incorporate  the  rationalities  of  other  discourses  and,  internally,  to

observe its own requirements of legal consistency.”102

This thesis aims at  developing a formula for  reflexive copyright law  that would secure

justice  within  its  ecosystem  by  equally  acknowledging  multiple  rationalities  of  all  the

relevant  systems  and  non-systemic  elements  of  social  differentiation  involved  in  the

process of production, re-production, dissemination and access to creative works in the

era of digital technologies.

Such a formula could necessarily only be developed for particular historical circumstances,

and due to its contingent nature could not be treated as universal. This thesis will  not,

however,  limit  itself  to  analysing interactions between the multiple  rationalities as they

could be observed nowadays, but it will also describe their emergence and evolution over

time. Such an historical approach is needed not only for explaining the dynamics that led

to the current  status quo but also for highlighting the fact that changing social relations

influenced also the content of the justice that was evolving respectively. An analysis that

reveals the evolutionary and contingent nature of justice facilitates the argumentation that

if law is to secure justice it also needs to evolve in response to social changes.

5.2 Description of the analysed model
The central part of the analysis focuses on the description of self-referential operations of

the legal system, especially in three legal fields:  copyright law, property law and human

rights law.

Simultaneously,  the study analyses the mutual  interactions between copyright  law and

various systems that comprise the ecosystem within which copyright has evolved: politics,

economy,  science,  technology,  art,  religion,  mass-media  and  education,103 as  well  as

101 Ibidem, p. 175, where Teubner quotes J.F. Lyotard. 'Gespräch mit Jean-Pierre Dubost' in J.F.Lyotard. Das 
postmoderne Wissen: Ein Bericht (Bremen, 1982), p.127.

102 Gunther Teubner, ‘De Collisione Discursuum...' op cit. p. 910.
103 In the description of the model applied in the thesis that follows in the subsequent paragraphs not all the elements 

are given equal weight, both in terms of designation and ensuing analysis. Even though from a strict 
methodological point of view such an approach might be perceived as incorrect, it has been deliberately chosen. 
Some systems are given more attention both in terms of the general description as well as with respect to the 
analysis of the copynorms that evolved within their frameworks than others due to the fact that they are more 
important for the overall study. In some other cases the relevance of the systems included in the model for the 
analysis of evolution of copyright law and the parallel copynorms is not obvious, hence more effort is required also 
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between copyright law and non-systemic segments of social differentiation in the form of

families and circles of friends.

The model consists of different functional systems (rather than different interest groups)

because  the  same stakeholders  might  belong  to  one  or  more  of  these  systems,  e.g.

authors might belong both to the artistic system as ‘artists’ and to the economic system as

‘right holders’.

As was already stated, functional differentiation is characteristic of modern society and its

emergence in Europe only took place between the sixteenth and eighteenth century. The

model described below will, however, be applied also beyond this historical framework as

the analysis begins already in the time of the written manuscripts, long before the advent

of the modern digital era. Nevertheless, the rationalities that later gave rise to the modern

functional  systems  already  existed  in  earlier  times.  These  rationalities  emerged  and

evolved  long  before  the  social  systems  separated  themselves  from  one  another  and

started functioning as autonomous entities. Therefore, it is reasonable to use the same

model throughout the whole analysis provided that it is made clear that what eventually

evolved into autonomous, autopoietic systems could, at the beginning, only have been

perceived as fledgling interdependent rationalities.

Law
As  previously  described  in  greater  detail,  the  legal  system  relies  on  the  binary  code

“legal/illegal” in order to establish and maintain normative expectations as to what is legal

or illegal. Yet, the process of functional differentiation that is typical of modern society is

also found in the modern legal system, which is characterised by a ‘fragmentation of law

into a multitude of special fields’104. Copyright law is an example of such a specialisation

resulting from the functional differentiation of the general legal system. Its function is to

maintain normative expectations as regards what is legal or illegal when it comes to the

production, re-production, dissemination and access to information goods.

Apart from copyright law, the model applied in this thesis also includes two other legal

fields: property law and human rights law (understood as covering also national level as

expressed in constitutional law).

in order to expose the pertinence of such a methodological choice.

104 Gunther Teubner, ‘De Collisione Discursuum... (1996) op.cit., p.916.
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These  two  legal  fields  are  the  most  meaningful  for  the  description  of  self-referential

operations undertaken by the legal  system in response to evolutionary changes in the

ecosystem of copyright law.

Property law, which is in itself a result of the structural coupling between the more general

legal system and the economic system, enters the analysis at the very beginning of the

described dynamics. It is observed that at the inception of copyright law, the legal system

has reproduced some institutions of property law into this novel legal realm. Faced with the

new external reality, the legal system did not come up with an adequate response that

would acknowledge rationalities of all the systems relevant for the protection of information

goods. Instead, it simply applied a solution found in the process of self-reference that it

had tested before within one of its existing legal fields: property law. This development is

described in the current study from the perspective of systems theory as an evolutionary

flaw (due to the fact that it favours economic logic over other relevant rationalities, and

hence does not allow for a proper adjustment to all the environmental stimuli). This initial

flaw  might  be  responsible  for  the  later  difficulties  of  copyright  law in  adapting  to  the

changing reality, best exemplified by the current regulatory crisis in the digital environment.

Nevertheless, in the same way the legal system has duplicated the proprietary logic of

property law into copyright law, it can try to duplicate the limitations of this approach that

are present both in the doctrine of property105 and human rights law. Such a self-referential

adjustment of the legal system might allow it to better acknowledge the expectations of its

changing environment.

In the final part of this thesis it is observed that in fact one of the possible evolutionary

responses of the legal system to the current crisis of copyright might be an attempt to

apply  a  human  rights  approach  that  aims  at  balancing  proprietary  logic  with  other

rationalities  relevant  for  the  process  of  production,  re-production,  dissemination  and

access to information goods. Therefore, human rights law is also included in the model.

Politics
The  autopoietic  system  of  politics  -  whose  function  is  to  make  collectively  binding

decisions106 - relies on the binary code “governing/governed” (that could also be described

105 As professor Michael Carrier aptly stated with regards to American copyright law: “The propertization of IP is in 
fact unfortunate. But it also appears to be irreversible. It sinks its tentacles further into public and corporate 
consciousness (as well as the IP laws) with each passing day, making it unlikely that the country will return to the 
prepropertization era. I therefore venture onto a new path, one that follows property into unexpected briar patches 
of limits. For the secret here is that property is not as absolute as it is often claimed to be.” See: Carrier Michael A.,
Cabining Intellectual Property Through a Property Paradigm, Duke Law Journal, Vol. 54, No.1, October 2004.

106 See: Richard Nobles and David Schiff Introduction to Niklas Luhmann, Law as a social system, op.cit.  p.39.
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as  “regulating/regulated”)  to  distinguish  between  superior  power  and  subordinates.

Governing authority relies in turn on a secondary code “government/opposition”107 in order

to assign alternatives to each side. The decision of what constitutes the government and

what constitutes the opposition is not grounded in any inherent value, but rather depends

on conditional  programmes developed by specific structures within the political  system

(e.g. parliament, parties, forums, etc).108

The political system is relevant to the applied model because of its close interaction with

the legal system. In particular, the incorporation of law within the government’s conditional

programmes through legislation has major implications on the development of the legal

system: it contributes to the law becoming more responsive to its environment by providing

the legislative structure necessary for the legal system to structurally couple with other

systems.109

In this model, I regard the political system as comprising both the State and the Church 110 -

two actors involved in the initial development and subsequent evolution of copyright law.

While  both  were  to  some  extent  responsible  for  the  introduction  of  privileges  on  the

production and dissemination of creative works - the first step in the evolution of copyright

law - other actors eventually entered onto the scene in order to influence the process of

collective decision-making so as to protect their own interests within the legal system. In

view of this, the model will also account for the interferences produced by the activities of

lobby groups,  coming from all  the different  systems, with  the economic system at  the

forefront.

Economy
The autopoietic system of economy communicates through the ‘language of prices’111: it

uses  the  binary  codes  of  property  (“owner/not  owner”)  and  money  (“payment/non-

payment”)112. “The autonomy of the economy consists in the self-reproduction of acts of

payment”113 in order to determine who owns what, and who is willing to pay for what.

107 Niklas Luhmann, Law as a social system, op.cit.  p 378.
108 Richard Nobles and David Schiff Introduction to Niklas Luhmann, Law as a social system, op.cit.  p.39.
109 Ibidem, p. 40.
110 The Church is included in this analysis twice, both as an institution of the political and religious system, as in fact it

has played a double role in the co-evolution of copyright law and copynorms.
111 Gunther Teubner, Law as an Autopoietic System... op.cit. p.102..
112 Niklas Luhmann, 1992. 'Operational closure and structural coupling: the differentiation of the legal system.' 

Cardozo Law Review 13(5): 1419-1441.
113 Gunther Teubner, Law as an Autopoietic System... op.cit.  p. 75.
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Including the economic system into this model is useful because of its specific relationship

to the legal system, with which it is structurally coupled.114 Contract law and property law -

or, in the analysed case, intellectual property law - are tools provided by the legal system

in order to support or facilitate the operations of the economic system: while property law

establishes the rules to distinguish between “owners” and “non-owners”, contract law can

be  used  by  anyone  willing  to  transfer  property  in  exchange  of  compensation  (or

“payment”).115

The model  identifies  two  main  components  of  the  general  economic  system:  a)  right

holders  and  b)  intermediaries  on  the  market  for  cultural  works.  The  former  category

comprises both authors and third parties who hold the copyright in a work. Both rely on the

exclusivity of copyright law in order to maximize the profits deriving from the exploitation of

content. The latter category consists of intermediaries that do not hold the copyright in the

works. Their  business model  is not based on the licensing of rights,  but rather on the

provision of copies (e.g. books, CDs, DVDs, MP3, etc.) or services that exploit the works

of third parties, either directly (e.g. iTunes, YouTube, etc.) or indirectly (e.g. infomediaries,

device producers, etc.).

The  distinction  between  these  two  components  and  subsequent  analysis  of  their

corresponding patterns of behaviour highlights the fact that there are competing interests

within  the economy system itself  (e.g.  right  holders versus intermediaries),  as well  as

between the inner logic of  the economic system and that  of  the other systems in the

environment (e.g. economic system versus systems of art and science).

114 David Seidl, op.cit p. 4.
115 “[...] institutions of contracts and rights (...) do not use system interference to motivate compliance in the legal 

environment. On the contrary, they avoid the problem of motivation. They can do this because they directly produce
the interference between law and economy. Not two but three actions - namely, legal, social and economic - 
coincide in the institutions of contracts and rights. A contract is always economic communication, since it is an 
economic transaction; but it is also always a legal action, since it not only alters the legal position, but produces 
new legal norms. At the same time, as an exchange, it still remains part of the general social communication.”  
Gunther Teubner, Law as an Autopoietic System... op.cit. p. 92.
“Property has evolved into a mechanism for structural coupling between systems, rather than a common 
communication and experience across society. Within law it can be distinguished from contract, or distinguished as 
a right in rem rather than a right in personam, or distinguished from obligations. The distinction drawn is always 
within the network of law’s operations, depending on the legal question one is trying to answer, and the real and 
hypothetical cases one is trying to compare. (Such is the nature of legal argumentation.) These distinctions, which 
can be traced within legal histories (legal evolution) by reference to, among other things, changes to the causes of 
action (writs), are not the same distinctions by which property is understood and communicated about within the 
economic system. Economics has its own understanding of property. The economic system requires owners to be 
identified in order to know whose consents must be obtained in which circumstances, and to whom one must offer 
payment. This is a different network of communications using a common term within a different set of distinctions. 
The development of this understanding is part of the development of a market economy: a separate economic 
system.”  See: Richard Nobles and David Schiff Introduction to Niklas Luhmann, Law as a social system, 
op.cit.p.44.
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Science
Modern  society  delegates  the  scientific  system at  the  specialisation  of  producing  new

knowledge.116 Even though some other systems may also to some extent produce new

knowledge,  it  is  only for  science that  this  the main function.117 All  the products  of  the

scientific system – theories, statements, observations - are evaluated regularly according

to its binary code: true/ untrue.  Truth is, therefore, the specific medium of the scientific

communication.118 Due to the fact that other systems are dependent on the  knowledge

produced  by  the  scientific  system,  notwithstanding  its  self-referential  and  autopoietic

nature, science constantly interacts with other systems. The needs of the other systems

irritate science and lead to its subsequent evolution, equally the products of the scientific

system trigger evolutionary responses in other systems that apply the new knowledge in

their own operations.

In this study, the scientific system is regarded as being in the closest relationship with the

technological system, that is in its turn regarded as the most important trigger for all the

evolutionary changes throughout the whole ecosystem of copyright law.

The scientific system is also essential for the analysis of the segmented copynorms that

compete with copyright law with regard to production, reproduction, distribution and access

to  information  goods. Due  to  the  creative  nature  of  the  operations  focusing  on  the

production of new knowledge, the scientific system has developed a whole range of social

norms that sometimes oppose the proprietary regime installed in the current copyright law.

Many of the information goods that copyright law aims at protecting were in fact produced

within the scientific system, therefore the analysis of the scientific copynorms to be carried

out in the following part of this thesis is of utmost importance for understanding the internal

dynamics within the ecosystem of copyright law.

Technology
The Greek origins of the word indicate that the term technology refers to a  skill, craft in

work, method or system of making something. Technology could therefore be understood

as “skilled application of a given branch of knowledge”119. The importance of knowledge in

this definition indicates close ties between the system of  technology  and the system of

116 Niklas Luhmann, Die Wissenschaft der Gesellschaft, (Frankfurt am Main: Suhrkamp, 1991), p. 341-342, 355. After:
Erkki Sevänen, 'Art as an Autopoietic Subsystem of Modern Society: A Critical Analysis of the Concepts of Art and
Autopoietic Systems in Luhmann’s Late Production', Theory Culture Society, 2001 18:75, p. 81.

117 Ibidem.
118 Ibidem.
119 André Reichel, ‘Technology as system: towards an autopoietic theory of technology’, Int. J. Innovation and 

Sustainable Development, Vol. 5, Nos. 2/3, 2011, pp.105–118.
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science. In fact the system of science specialises in producing new knowledge, whereas

the system of technology is delegated to applying new knowledge for practical purposes.

Although it is true that science is not the only system that contributes to the development

of knowledge, and some other systems also provide some segmentary input, science still

remains the only system that treats the development of knowledge as its main goal and

puts it at the centre of its inner rationality. Therefore, science remains the most influential

irritant of the technological system having significant impact on the evolution of its inner

rationality. In fact, there are many analogies between the systems of  technology and of

science:  the role of the engineer within the technological system is similar to that of the

scientist within the scientific one. Inventions have the same meaning and importance in the

technological system as discoveries in the scientific one, and both phenomena engage in

similar  self-referential  cycles  of  communications  that  treat  human  objects  as  active,

relevant  and influential  (but  nevertheless  just)  elements  of  their  external  environment.

Such an approach indicates the importance of the scientific system for the evolution of the

technological one and acknowledges its major role amongst the irritants shaping the inner

technological  rationality.  Some  analogies  can  also  be  found  with  reference  to  the

subsequent analysis of segmented copynorms.

Nonetheless, in this study technology is not perceived as a subsystem of the scientific

system,  sharing the  same rationality  and the inner  code,  but  as  an independent  self-

referential  system that treats scientific  communications as important  stimuli  for  its own

autonomous  evolution.  Science  and  technology  might  therefore  be  perceived  as

interdependent, but the relation between the two is one of equal co-evolution.

Another  important  class  of  irritants  that  is  meaningful  from  the  perspective  of  the

technological system, is constituted by physical artefacts such as the physical carriers of

inventions.

Consequently, in the current analysis  technology is approached as an autonomous, self-

referential system, that is distinct both from material and social artefacts. Both these types

of artefacts, as well as individual human beings (e.g. engineers) constitute, however, the

environment  within  which  the  technology  evolves  and  operates,  just  as  technology

constitutes their environment.120

The  basic operation  of  the  technological  system  is  “information  in  the  medium  of

operativeness, processing along the binary code of work/fail”121, where information “shall

120 Ibidem.
121 Ibidem.
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be  understood as  a  pattern  that  influences the  formation  and transformation  of  other

patterns. A pattern shall be understood as an order of any sort.”122

Technology differs from the other systems described in the model insofar as it is the only

system that is constantly irritated both by social components (e.g. knowledge, skills, etc.)

and non-social ones (e.g. tools, devices, etc.). Therefore, it must be acknowledged that

technology is neither social nor physical in nature: “it is above all technological”123.

The technological system evolves in response to information about the working or failing of

technological  inventions, “with working as the preferred side and with failing as useful

information into which direction not to go. Technology will then move into a direction, which

produces more information about what works, i.e. more patterns that have the ability to

form  and  transform  other  patterns.  If  there  are  transformational  patterns  working  on

themselves and actually work in transforming themselves and give rise to new and stable

transformational patterns, we speak of technological evolution.” 124

The  technological  system  can  be  regarded  as  the  most  important  trigger  for  the  co-

evolution of the rest of the ecosystem studied in this thesis, especially with respect to the

segmentary copynorms that are subject to subsequent analysis. The changes undertaken

within its own boundaries significantly irritated the surrounding systems, leading to their

subsequent adaptation to the new technological environment. The technological system

has mainly been influenced by the system of science, but evolved also in response to the

signals stemming from other  segments of  the model.  Therefore,  technology should be

perceived as the “first push” for the evolution of the whole analysed ecosystem in all the

periods under scrutiny. At the same time, however, the mutual impact and two-way nature

of the interlocking relationship between all the elements of the analysed model should not

be underestimated.

The technological evolution should be therefore perceived as a “co-evolutive network of

technology and society”125, or more precisely a network of technology and various social

systems as exemplified by the segments of the analysed model.

What is of particular importance for this analysis is the fact that both the general social

system,  as  well  as  more  specific  functional  systems  cannot  be  separated  from

122 Ibidem. This definition intentionally plays on the famous statement by Bateson who held that “information is a 
difference that makes a difference” Bateson, G. (1972), Steps to an Ecology of Mind: Collected Essays in 
Anthropology, Psychiatry, Evolution, and Epistemology, Intertext Books, London, quoted after Reichel, A. (2011) 
‘Technology as system … op.cit. p. 107.

123 André Reichel, op.cit. p. 110.
124 Ibidem, p. 111.
125 Ibidem.
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technological  developments  as  “there  appears  to  be  no  way  out  of  a  technological

trajectory for social evolution. This clearly is parting with the view of technology as being

socially constructed. Quite on the contrary, technology as system is constructing social

reality. Not only is the future of technology solely decided within and through technology,

but the future of society is also decided technologically.”126

No matter how overstated it may initially seem, this assertion is essential for understanding

the evolution of all the segmentary copynorms as analysed in this study: technology not

only served as a main trigger for the subsequent evolution of all the elements of the model,

but these developments within all the systems created the framework for the evolution of

social norms regarding production, reproduction, dissemination and access to information

goods,  i.e.  diverse  copynorms  were  constructed  as  a  direct  response  to changing

technological possibilities, even if  this occurred within the borders of various functional

systems.

This  thesis  will  focus  in  particular  on  three  technological  developments  which  were

essential evolutionary triggers for the whole ecosystem of copyright law: the advent of the

printing press, the deployment of cheap reproduction technologies and, finally, the advent

of Internet and digital technologies.

Art
Art being a creative system par excellence is another crucial element of the ecosystem of

copyright law. In fact, the operations of the artistic system are one of the major fields of

copyright law's focus, next to technology and science.

The social system of art differentiates itself from its environment through works of art and

evaluates all the works of art within its borders along the binary code beautiful/ugly.127 A

126  André Reichel, op.cit. p.117.
127  Defining adequately the binary code of the artistic system is problematic, and the one suggested by Luhmann: 

beauty/ugly is not uncontroversial.“For example, one might say that Picasso's famous work Guernica (1937) – a 
painting which represents the horrors of the Spanish Civil War – is 'impressive', 'stimulating' and 'rich in ideas', 
while it would be incorrect to speak about its value and merits with help of such aesthetic categories as 'beautiful' 
and 'sensuously pleasant'. This example tells us that artistic and aesthetic communication have differentiated from 
each other to an increasing extent (...). In present culture, many works of art are, in the first place, communicating 
thoughts and ideas; and they are only secondarily, if at all, functioning as aesthetic communication.” Erkki 
Sevänen, 'Art as an Autopoietic Subsystem of Modern Society: A Critical Analysis of the Concepts of Art …' op.cit.
p. 94. Nevertheless, Luhmann himself asserted that beauty in fact “remained a matter of form” to be evaluated by 
the system itself basing on the criteria introduced through the changing programs of art. (Niklas Luhmann, Art as a 
Social System...op.cit. p.196) Moreover the chosen code is a matter of contingency and might be replaced by some 
alternatives e.g.: “beauty/sublimity or interesting/uninteresting (a particularly important distinction within 
Romantic aesthetics) or simply originality/derivativeness.” Mathew Rampley, 'Art as a Social System: The 
Sociological Aesthetics of Niklas Luhmann', TELOS. Critical Theory of the Contemporary. Fall 2009 vol. 2009 no. 
148: 111-140, p. 114.
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work of art sets in motion the self-reference of the artistic system: art reacts to all that it

recognises as belonging to its own logic, hence bearing the characteristic of a work of art,

and ignores all non-works of art.

As with the scientific system, the artistic system has developed the whole body of norms

that regulate social dynamics with regards to production, re-production, dissemination and

access to information goods, which sometimes collide with the copyright regulations in

force.

The centrality of art within the operative field of copyright law as well as the effectiveness

of artistic system in the production of norms that might potentially collide with the copyright

regime is the direct consequence of the fact that art is a quintessential communication

system and as such has an ambivalent attitude towards the act of  copying, which is the

main focus of copy-right.

Artworks, which are the core of the artistic system, cannot be treated as all  the other

commodities:128 “As an object that can be perceived, imagined (or described in literature),

the artwork can be distinguished from other things. This distinction is constitutive of art,

and it  implies in advance an observer that uses this distinction (and no other)” 129.  The

significance of works of art “lies not in their physical, formal, or material properties but in

their communicative role within the art system”130.

A work of art “only comes into being by virtue of recursive networking with other works of

art, with widely distributed verbal communication about art, with technically reproducible

copies, exhibitions, museums, theatres (…).”131 A single, isolated work of art is not a work

128  Niklas Luhmann, “Weltkunst,” in Luhmann, Frederick D. Bunsen, and Dirk Baecker, Unbeobachtbare Welt: über 
Kunst und Architektur (Bielefeld: Haux, 990), pp. 7–45; here: p. 15, quoted after: Mathew Rampley, 'Art as a Social
System: The Sociological Aesthetics of Niklas Luhmann', TELOS. Critical Theory of the Contemporary. Fall 2009 
vol. 2009 no. 148: 111-140, p. 18.
See also: Niklas Luhmann, Art as a Social System, (Stanford, Calif: Stanford University Press, 2000), p.145:
“In the twentieth century, one encounters artworks that seek to cancel the difference between a real and an 
imagined reality by presenting themselves in ways that make them indistinguishable from real objects. Should we 
take this trend as an internal reaction of art against itself? Or is it an indication that confronting a reality that is 
the way it is and changes the way it does no longer make sense? There is no need to answer this question, which is 
bound to fail anyhow and would prove only that this failure has become the object of reflection. No ordinary object 
insists on being taken for an ordinary thing, but a work that does so betrays itself by this very effort. The function of
art in such a case is to reproduce the difference of art. But the mere fact that art seeks to cancel this difference and 
fails in its effort to do so perhaps says more about art than could any excuse or critique. Here, what we learn to 
observe is the inevitable and ineradicable rule of difference.”
“For while Warhol—or Duchamp—eliminated the possibility of distinguishing between artworks and non-art on 
the basis of sensuously perceptible properties, they did so using the form of the work of art.”
Mathew Rampley, 'Art as a Social System:...' op.cit. p.119.

129 Ibidem.
130 Mathew Rampley, 'Art as a Social System:...' op.cit. p. 128. 
131 Niklas Luhmann, Art as a Social System, (Stanford, Calif: Stanford University Press, 2000), p.53.
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of  art  at  all,  for  “a  work  of  art  without  other  works  is  as  impossible  as  an  isolated

communication without further communications.”132

In  fact,  Luhmann treats  art  as  a  peculiar  social  system for  it  is  supposed to  connect

communication - a purely social phenomenon - with the act of perception that belongs to

the psychic system and is an utmost individual, non-social domain. However, due to this

social component, artistic perception (and as a consequence also artistic communication)

is in a way converse, if not counterproductive, to the “usual” perception. Since art is aimed

at  “communicating the incommunicable”,133 artistic perception also works on the basis of

principles  different  to  'usual' perception,  hence  art  could  be  even  described  as  “a

disturbance of perception”.134 Whereas  'usual' perception relies “on its ability to use its

capacity  for  awareness economically  by  omitting  things from view -  [where]  seeing is

overlooking  -  [artistic]  communication  captivates  perception  and  thereby  directs

awareness. Once we are warned, we start paying attention.”135 In other words, a work of

art perceives and communicates what is normally ignored and opens itself to the reaction.

Therefore, an object becomes a work of art - and hence differentiates itself from all the

other commodities - only if it is capable of prompting further communications in the form of

other works of art and in this way sets in motion the recursive network of the art system.

An original work of art on its own does not exist. To come into being, the given work of art

needs a public that can assign to it its own meaning, as well as some response in the form

of other works of art, that might either conform or contradict it – but never ignore it. A work

of art that is kept in secret is not a work of art,  and neither is a work that triggers no

response136.

Therefore,  the  sheer  act  of  becoming  a  work  of  art  already  directly  relates  to  the

mechanisms that are at the focus of norms constituting the core of copyright regulation:

access  to  the  work  as  such,  as  well  as  the  possibility  of  engaging  a  work  in  a

communicative  exchange.  In  becoming a  communication  medium,  a  work  of  art  must

necessarily allow itself to be copied in part or in whole, for the communication process in

132 Ibidem.
133 Mathew Rampley, 'Art as a Social System: The Sociological Aesthetics of Niklas Luhmann', op.cit. p. 118. Words in

brackets [] were added to the original text by current author.
134 Ibidem.
135 Niklas Luhmann, Art as a Social System, op.cit. p.23.
136 See: Niklas Luhmann, Art as a Social System, op.cit. p. 152: “Whereas an architect may eventually build a house 

for himself or a farmer grow vegetables for himself in his own garden, an artist does not produce a work of art (not 
a single one) for himself. He may fall in love with some of his works and refuse to sell them. But this does not 
prevent him from showing these works to others. This is particularly evident in literary texts, which are never 
written to be read by the author, not even in singular cases. (...) The argument can be generalized. It holds for any 
work of art.”
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many  instances  is  based  on  the  principle  of  repetition,  even  if  only  for  the  sake  of

reference.  Verbal  communication  is  not  only  relevant  for  the  creation  of  the  recursive

network of the artistic system: in many cases, triggering the artistic communication entails

not  only  talking  about  an  artwork  but  also  engaging  into  a  discussion  through  the

reproduction of parts or whole of the artwork. This might happen both in the form of praise,

that could for instance manifest itself through copying of some particularities of a given

artwork, hence giving rise to the new artistic style or a pastiche, or in the form of criticism,

such as satire or parody.

There is also another, more basic dimension of copying that is inherently inbuilt into artistic

system, for since the very beginning of the artistic system  imitation  of the surrounding

world was the focus of  all  the artistic  operations.  As Luhmann notes:  “The miracle  of

recognizability  precedes  all  programs  of  art.  It  is  an  effect  of  forms  that  have  been

distinguished. A figure can be recognized if it is perceived first in nature and subsequently

in an artificially created context. A buffalo remains a buffalo when projected against the

wall of a cave. Even material differences can be overcome in this way. A human head

remains a head – whether it is cast in clay or in stone, whether it is drawn on a vase or on

a wall. We can repeat and recognize a melody whether it is sung, whistled, or played on

an instrument. Art consolidates identities beyond what nature has to offer, and it does so

with a certain indifference to situations, contexts, and materials”.137 “Whatever >>beauty<<

might have meant”  for the sake of the binary code along which the artistic system has

operated -beauty/ugly - “it remained a matter of form, and form was committed to striving

for exceptional recognizability.”138

The main function of art  is to  create disinterested pleasure,139 and the highest level of

pleasure was assigned to “recognition of cognitive insights into the essence of things”

hence justification of “imitatio as the goal of art.”140 For many ages also following “the rules

was believed to be condition for a work's beauty”.141

Only when artistic rationality has been juxtaposed with  the rationality of  the economic

system, through the medium of print that has provided access to cheap reproductions of

artworks,  and therefore opened up the way for a new sector of  market specialising in

works of art,  did the understanding of the  pleasure that art was supposed to stimulate

137 Niklas Luhmann, Art as a Social System, op.cit. p. 196.
138 Ibidem.
139 Ibidem, p. 197.
140 Ibidem.
141 Ibidem, pp. 198-199.
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considerably  change.  For  a  new  category  of  novelty has  been  introduced  that  was

supposed to counterbalance the value of imitatio, as pleasure has drifted into the direction

of entertainment.142 According to Luhmann “[a]s early as the sixteenth century, indications

abounded that  novelty was considered a necessary condition for the surprising – and

pleasing-  effect  of  artworks.”143 At  the  same time  Luhmann confirms  that  novelty  has

entered the artistic system as the reflection of economic rationality, due to the fact that

“[n]ovelty became a marketing strategy, since one could assume that no one who knew

their content would buy such products.”144

Therefore,  already  since  the  introduction  of  print,  the  artistic  system,  irritated  by  the

economic system, has started oscillating between the value of  imitatio  (referring both to

the imitation of the outside environment within the artistic system and to the process of

copying parts or whole of the artworks by the other artworks in the framework of artistic

communication) and the value of novelty (referring to the content that was unknown before

and discouraging any type of copying). With the lapse of time, the importance of novelty

has also been strengthened by the value of originality (referring not only to the content but

also to the significance of authorship understood as the proper acknowledgment of the

author from whom the work originates).

“On the one hand, one can form an art-specific preference for novelty (against copies). On

the other hand, it is not feasible to code the entire art system along the lines of dated/new,

thus devalorizing the entire  stock of  existing artworks – which one collects  with  great

zeal.”145 It should also be emphasised that “if works of art are not allowed to be copies and

have no style  either,  then they lose their  significance as  artworks.  Singularities  resist

classification  and  therefore  cannot  be  understood  and  observed  as  art.  The  act  of

assigning a work to a certain style signals that the work belongs to art.”146

Hence, it is the ambivalence of the artistic system towards the act of copying that lies at

the heart of the copy-right regulations.

The strong ties of the artistic system both to the act of making a work available to the

public and letting it engage in artistic communication on one hand, and to the process of

copying on the other hand, explain not only the importance of norms produced within the

142 Ibidem, p.199.
143 Ibidem, p. 200, where Niklas Luhmann refers to Torquato Tasso who held that the artwork that pleases “non sarà 

più chiara e più distinta, ma molto più portarà di novità e di meraviglia” in Discorsi dell'arte poetica e in 
particolare sopra il poema eroico, quoted from Tasso, Prosa (Milan, 1969), p.388.

144  Niklas Luhmann, Art as a Social System, op.cit. p. 200.
145 Ibidem, p. 201.
146 Ibidem, p. 208.
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artistic system for the description of the ecosystem of copyright law, but also their potential

to collide with the copyright regulations.

Religion
Initially,  it  might  be surprising that  religion is  included in  the model  reconstructing  the

ecosystem within which copyright law has been evolving and operating. Nevertheless, the

European story of both copyright law, and to some extent also of the copynorms, is strictly

connected with the history of the Church. This model perceives the Church as belonging at

least  to  two  different  systems  relevant  for  the  description  of  the  copyright  law's

development. Even though it has already been included in the model as belonging to the

political system (as one of the major institutions competing for power at some stages of

European history, relevant for the evolution of copyright law), the Church primarily has to

be recognised as the institution of the religious system. Hence, also religion is included in

the hereinafter analysed model. Moreover, religious rationality enters this analysis at the

very beginning, for the copying of manuscripts (the first type of creative works analysed in

this thesis) primarily had a religious and meditative function.

According to Luhmann, “In its origins, religion can best be understood as semantics and

praxis concerned with the distinction between the known and the unknown. This distinction

classifies the world without considering that this classification differs for every observer,

every settlement, every tribe.”147

Throughout the evolutionary process, crowned with the emergence of an autopoietic social

system  of  religion,  religious  rationality  has  been  fluctuating  along  diverse  codes  that

served to differentiate its own communications from the surrounding environment. In its

simplest  form  the  religious  code  referred  to  the  act  of  communication  itself148:  it

differentiated between the  communication  and the  prohibition of communication  deemed

necessary for secrecy, which was assigned to religion.149 Secrecy was used for constituting

the sacred, which “is not to be found in nature (…) [and] cannot be adequately described

in words”.150 Religious knowledge was “protected against communication because it was

generated  in  the  first  place  only  through  its  protection.  Otherwise,  it  would  soon  be

147 Niklas Luhmann, Theory of Society, Volume 1 (Stanford, California: Stanford University Press, 2012), p.139.
148 See:  Назарчук  А.  В.  Учение Никласа Лумана о коммуникации. Мocкƅa,  2012 [Nazarchuk,  A.  V.,  Uchenie

Niklasa Lumana o kommunikatsii (The Luhmann Teaching on Communications)] Moscow, 2012, p. 170; Евгений
Аринин  'Ре л игия  ка к  а ут опойе т иче ска я  сист е ма  в≪ ≫
работах Никласа Лумана',         Государство - Религия – Церковь, 3(31), 2013 [Evgeny Arinin 'Religion as an
«Autopoietic System» in the Works of Niklas Luhmann', State – Religion-Church, 3(31), 2013, pp. 139-140.

149 Niklas Luhmann, Theory of Society, Volume 1, Ibidem, p. 138.
150 Ibidem, p. 140.
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discovered that holy bones are only bones (high religions explain that a mystery cannot be

profaned by revelation because what the curious have before them is a triviality, not the

mystery itself).”151

The  primordial  code  that  shaped  religious  narrative  along  the  alternatives:

communication/prohibition  of  communication  (taboo)  later  on  evolved  into  the  more

elaborated: sacred/ profane distinction. This shift in code coincided with the irritation of the

religious rationality by the technological one, for the invention of print significantly hindered

the process of controlling religious communication, which evolved from solely the oral into

predominantly the written152: “The Church could no longer present itself as a long chain of

oral  transmissions,  it  had to  change itself  into  a system of  instructing  and supporting

reading believers. Again, preaching did not become superfluous; but it had to be good

preaching with a view to the fact that all cross-references of the religious belief system

were available as written and printed text.”153

Neither the invention of print, nor the shift within the code eliminated the element of control

of communication. The supervision of oral communication was only replaced by the more

demanding supervision of the printed word, which became even a bigger threat for the

Church since the level of alphabetisation grew and prices of books descended, and hence

became more readily  available  to  the  growing number  of  readers.  This  is  exactly  the

moment in history when, as far as the control  of the printed word was concerned, the

religious rationality in Europe was consistent with the political, and to some extent also

with the economic. These three rationalities had an impact on law which developed a legal

response  to  the  problem  of  controlling  written  communications  first  in  the  form  of

privileges, and later on, in a more elaborated form of modern copyright law.

The  availability  of  the  written  text  not  only  considerably  hindered  the  possibility  of

controlling the religious communication process,  but  also allowed for  easy comparison

between the teachings of the Gospel, which promised equality of all the believers before

God  with  the  –  hierarchical  in  nature  –  structure  of  the  then  society.  In  this  easy

comparison, Luhmann sees a trigger for another change of the basic religious code:  “The

old difference between sacred and profane, applied to places, occasions, persons etc.,

had to be replaced with a difference which could be handled as a purely internal difference

within the religious system itself, representing, as it were, the difference between those

151 Ibidem.
152 Niklas Luhmann, “Society, Meaning, Religion: Based on Self-Reference,” Sociological Analysis 46, no. 1 (April 1, 

1985): 5–20, pp. 10-12.
153 Ibidem, p.10.

50



included in and those excluded from the religious system. This problem was solved by the

distinction between salvation and damnation, accessible to all kinds of clerical and private

manipulation.” 154

The distinction between salvation and damnation which corresponded with the concepts of

heaven and hell, was once again supporting the primordial mechanism of communication

control, for the communications – both oral and written – that supposedly endangered the

process of salvation were censored or completely eliminated from circulation and their

authors were punished.

The binary code salvation vs damnation is treated by Luhmann as an important innovation

for religious rationality seeking independence from other narratives, and steadily turning

into an autopoietic social system:“[N]ever before had religion been so articulate. Never

before had it set up its own distinction between believers and non-believers, abstracting

from  all  other  distinctions  like  our  people/other  people,  citizens/strangers  or  free

men/slaves.  Never  before was it  so completely  on its  own in  regulating inclusion and

exclusion.  Never before had religion in this sense been a network of decision premises.

And never before did its own unity of reproduction become so dependent on interpretation

i.e. professional skill in handling distinctions.”155

Nevertheless, dependence on interpretation once again reinforced the pattern of control of

communications, for the professionals handling distinctions were also in charge of drawing

distinctions between desirable and non-desirable communications.

This inclination to control seems to suggest that the religious narrative did not yet at this

point attain the stage of an independent, autopoietic system, for the mechanism of control

is derivative of power, and hence strictly connects the religious rationality with the political

one.

Moreover, even at the point when religion became an autopoietic, independent system, the

inclination to control and seek power was not completely abandoned by the Church, which

should therefore be perceived as capable of acting also in the domain of political system.

This explains why the institution of the Church is represented in this model as belonging to

at least two different systems.

It is not until the introduction of the immanence/ transcendence as the prevailing code that

we can perceive the religious system as independent and autopoietic.

154 Ibidem, p.12.
155 Ibidem, p.11.
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Luhmann associates the shift to the  immanence/transcendence code with the change in

understanding the meaning and role of  hell.  The abandonment of the vision of  hell  as a

place, identified with an instrument of fear used by priests for terrifying people 156 towards a

new perception of  hell  as a “state of definitive self-exclusion from communion with God

and  the  blessed”157 marked  the  transition  from  religion  as“fear  and  terror”  to  religion

understood  as  “pure  love”.  This  rendered  the  old  distinction  between  salvation  and

damnation redundant.

The new immanence/transcendence code is similar to the earlier  sacred/profane code in

as much as both of these distinctions serve to duplicate reality for the sake of introducing

the  religious  dimension.  Nevertheless,  the  new  code  is  not  so  dependent  on

communication control  because the  transcendence multiplies the communication rather

than blocks it:

“Events in this  world  do not  receive a religious meaning until  they are seen from the

perspective  of  transcendence.  But  producing  meaning  is  also  the  specific  function  of

transcendence, and it does not exist in and of itself.”158

Holy water is more than water, wine turns into blood and bread into body only if seen from

the perspective of transcendence. Transcendence therefore produces meaning and adds

another religious layer to what could be perceived through the senses.

The distinction between the Church acting as a part of the political system and the Church

acting as a part of the religious system should be drawn with the use of the binary codes

along which these two systems decide which communications belong within their borders.

Whenever communications originating from or referring to the Church could be subsumed

under the code governing/governed and could be perceived as derivatives of  power,  the

Church  should  be  perceived  as  an  element  of  the  political  system.  Only  when  its

communications could be evaluated with the use of the immanence/ transcendence code

should the Church be perceived as acting within the religious system.

Understanding the evolution of religious rationality in Europe as well as underlying the fact

that the Church may be acting within multiple, diverse communication systems (religion,

politics, economy, to name but a few) is important for the reconstruction of the ecosystem

within  which  copyright  law  has  evolved.  This  is  because  the  different  stages  in  the

development of the religious rationality, as well as the type of social system within which

156 Niklas Luhmann, “Society, Meaning, Religion: Based on Self-Reference,” p. 15.
157 Catechism of the Catholic Church available at:http://www.vatican.va/archive/ENG0015/__P2O.HTM.
158 Niklas Luhmann, A Systems Theory of Religion (Stanford University Press, 2013)
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Church has acted, have always influenced its attitude towards the acts of  copying  and

making available of creative works that both lie at the core of copyright regulation.

Mass-media
Notwithstanding the fact that the system of mass-media is one of the youngest functional

systems, it is the rising star159 of the modern global society. Nevertheless, the relevance of

mass-media for the description of the ecosystem within which copyright law has evolved is

not limited to its growing importance in the current world; it is also due to the fact that,

together with technology, mass-media has been the most powerful irritant. It has not only

provoked subsequent evolutionary changes but, primarily led to the initial emergence of

the copyright regime: the technological invention of print that gave rise to the primordial

type of mass medium, the  printed word,  shook the manuscript  culture and rendered it

obsolete.  These  technological  and  communication  novelties  created  completely  new

conditions under which creative works could be produced,  copied and distributed, and

therefore  subsequently  triggered  new challenges  of  an  economic  and  a  legal  nature.

These new socio-economic conditionings gave birth firstly to the copyright-like privileges,

and later on to our modern type of copyright law.

The invention  of  technologies  of  dissemination  lay the  groundwork  mass-media  to  be

differentiated as a separate social system. These new technologies irritated the general

social system, triggering important modifications in the patterns of communication: both

the volume of communications multiplied and the initial principle of technological operation

circumvented  a  direct  interaction  amongst  all  the  participants  in  the  communication,

changing mass communication into a “one-way” traffic, more than a truly communicative

exchange.160

For Luhmann the term “'mass media' includes all those institutions of society which make

use of  copying  technologies  to  disseminate  communication.”161 The use of  technology

draws the demarcation line for this social system, since the “mechanical manufacture of a

product as the bearer of  communication”  is  what differentiates mass-media from other

types of mass communication; it excludes any direct interaction between the sender and

the  receiver of a communication. Luhmann enumerates books, magazines, newspapers,

broadcasting  (radio,  television,  web  1.0162),  photographic  and  electronic  copying

159 Hans-Georg Moeller, Luhmann Explained, op.cit. p. 121.
160 Niklas Luhmann, The Reality of the Mass Media (Stanford, Calif: Stanford University Press, 2000), p. 15.
161 Ibidem, p. 2.
162 “Web 1.0 refers to the first stage in the World Wide Web, which was entirely made up of Web pages connected by 

hyperlinks. Although the exact definition of Web 1.0 is a source of debate, it is generally believed to refer to the Web
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procedures as belonging to the system of the mass media, provided that  “they generate

large quantities of products whose target groups are as yet undetermined”163.  At the same

time, the mass production of manuscripts as well as any mass communication that takes

place in real time and in a place that provides public accessibility,  like public lectures,

theatre performances, exhibitions or concerts, are excluded from the system due to the

lack  of  technological  intermediation  that  changes  the  rules  according  to  which  the

communication takes place. Nevertheless, the dissemination of these performances to the

undetermined public via technologically saved recordings should already be perceived as

part of the mass-media system.164

Therefore, the intermediary role of copying and dissemination technologies is perceived as

the essential condition for the differentiation of mass-media from the more general system

of  communication.  Lack  of  direct  interaction  between  all  the  participants  of  the

communication is another crucial characteristic of the mass-media system; it is analysed

independently from dissemination technologies because it  is  perceived as not only the

result of the nature of applied technologies, but also of the enlarging circle of potential

recipients of mass communications and of the growing speed with which communication

takes place.

The speeding up of the mass-media system is also not only the derivative of the principle

of operation of modern copying and dissemination technologies, but also of the binary

code  according  to  which  this  system  is  operating:  information/non-information,  where

information  is  understood  as  'any  difference  which  makes  a  difference  in  some  later

event'165. The speeding up is therefore the immanent part of the code itself, for news loses

its information value with the lapse of time and repetition166, therefore fast production of

further communicates determines survival of the whole system.

when it was a set of static websites that were not yet providing interactive content.” as opposed to Web 2.0 which is
defined as follows: “Web 2.0 is the name used to the describe the second generation of the World Wide Web, where 
it moved static HTML pages to a more interactive and dynamic Web experience. Web 2.0 is focused on the ability 
for people to collaborate and share information online via social media, blogging and Web-based communities. 
Web 2.0 signaled a change in which the World Wide Web became an interactive experience between users and Web 
publishers, rather than the one-way conversation that had previously existed. It also represents a more populist 
version of the Web, where new tools made it possible for nearly anyone to contribute, regardless of their technical 
knowledge.”
See: http://www.techopedia.com/definition/27960/web-10 and http://www.techopedia.com/definition/4922/web-20
The static character of the first generation of the World Wide Web which excludes interactivity is what renders web 
1.0 similar to other broadcasting technologies.
I will refer to the differences between the web 1.0 and 2.0 further on in this chapter.

163 Niklas Luhmann, The Reality of the Mass Media... op.cit. p. 2.
164 Ibidem.
165 Ibidem, p. 18.
166 Ibidem, p. 19.
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The speeding up of the social reality by the system of mass media is so important for its

description that it is even sometimes indicated as a subsidiary function of this system in

the global society: [mass media] “generate the time they presuppose, and society adapts

itself accordingly. The almost neurotic compulsion in the economy, in politics, science and

art to have to offer something new (even though no one knows where the novelty of the

new comes from and how large a supply of it exists) offers impressive evidence of this.”167

This tendency to speed up is balanced by another subsidiary function that the system of

mass media assumes in the global society:  the function of the memory of the general

social system, “which provides a background reality for all further communications”168. The

system of mass-media is therefore a specific memory of the whole society, operating in a

paradoxical way: for “in spite of having a huge memory capacity”169, as a result of speed

with which it operates, the system “is set up to remember and forget quickly”170.

Both the auxiliary functions of  speeding up  and  memorizing are derivatives of the main

function which the system of mass-media takes on: describing the global society and the

“stabilization of  a relationship of  redundancy and variety  in  everyday  culture”171.  While

distinguishing  between  the  information  which  is  selected  and  broadcast  and  non-

information  that is ignored, the system of mass media constructs a general knowledge

about  the  society  that  reaches  beyond  the  private  and  professional  knowledge  of

individuals and allows for “sharing the world we live in”172. This general knowledge of the

world  allows for  communication between the strangers,  and moreover  it  facilitates the

operation of  all  the functional  systems that  treat  the mass-media as the mirror  of  the

various interlocking rationalities that constitute the modern global society.

The relevance of the mass-media for the reconstruction of the ecosystem within which

copyright law has evolved is also due to the ambivalent attitude of this system towards the

acts of  copying, dissemination  and providing  access to  information that  are at core of

copyright  law  operations.  On  one  hand,  the  descriptive  function  of  the  mass-media

reinforces the act of copying and the wide dissemination of information: the more people

share the same description of the world provided for them in the news, the higher the

value of the news as such. On the other hand, the informative value of news renders

excessive multiplication ineffective. The system therefore needs to ensure that the news

167 Ibidem, p. 21.
168 Ibidem, p. 97.
169 Ibidem, p. 16.
170 Ibidem.
171 Ibidem, p. 50.
172 Hans-Georg Moeller, Luhmann Explained, op.cit. p. 126.
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will reach the widest public possible, while at the same time avoiding the repetition of that

news  to  the  same  recipients.  The  system  of  the  mass-media  is  therefore  oscillating

between multiplication and wide dissemination that to some extent involves repetition, and

avoidance of repetition through the construction of the new.

Taking into account all the above, it is important to understand the relation of the World

Wide Web 2.0 with the system of mass-media. Both Luhmann and Moeller, who are being

cited in this section as the drafters of the social systems approach to the analysis of the

nature of mass-media, referred only to web 1.0 due to the obvious fact that their works

were published before the era of social networks, and more generally before the advent of

the  interactive  Internet.  The  question  therefore  arises  of  whether  the  new media173 in

general and social media174 in particular should be perceived as belonging to the system of

mass-media as described by classical systems theorists. This query arises due to the fact

that in this case the inability to involve all the potential recipients of mass communications

in the active communication seems to be overcome by new technologies and applications

that  not  only  facilitate  but  even  encourage  interaction.  However,  it  seems  that  for

Luhmann,  it  was  not  the  lack  of  possibility  for  potential  interaction  amongst  all  the

participants of mass communication, but the lack of actual and  direct interaction without

technological intermediaries in real time and without spacial distance that differentiates the

system of the mass-media from other types of mass communication. Therefore, Web 2.0

should be perceived as belonging to the system of the mass-media.

Both blogs and social networks, as well as other types of new media could, therefore, be

classified as types of broadcasting that are aimed at communicating news. The creation

and re-creation of information in the new media interestingly interacts with the rationality of

the traditional media that on one hand seeks the widest possible dissemination of their

communications, and on the other hand embarks on a quest for  news.  As was already

described, this oscillation between the  old and the  new is what sets in motion the self-

referential operations of the mass-media. Also, the quest for the new and the operation

173 The term new media refers to on-demand access to content anytime, anywhere, on any digital device, as well as 
interactive user feedback, and creative participation. Another aspect of new media is the real-time generation of 
new and unregulated content. See:Manovich Lev, 'New Media From Borges to HTML' in: Noah Wardrip-Fruin & 
Nick Montfort (eds.) The New Media Reader, Cambridge, Massachusetts, 2003. 13-25. 

174 Social media are defined as "a group of Internet-based applications that build on the ideological and technological 
foundations of Web 2.0 and that allow the creation and exchange of user-generated content. Furthermore, social 
media depend on mobile and web-based technologies to create highly interactive platforms through which 
individuals and communities share, co-create, discuss, and modify user-generated content.” See: Kaplan Andreas 
M., Haenlein Michael, 'Users of the world, unite! The challenges and opportunities of social media', Business 
Horizons, 53, 2010.
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according to the binary code information/non-information, which stabilizes a relationship of

redundancy and variety in everyday life, is present in the different types of the web 2.0.

Therefore, further on in this thesis the  new media in general,  and the  social  media  in

particular, will  be  analysed  as  the  part  of  the  autopoietic  system  of  the  mass-media

operating  along the  same binary code and assuming the  same function  in  the  global

society as the main system.

Education
Education  is  the  last  missing  rationality that  needs to  be  acknowledged in  the  model

reconstructing the environment within which copyright law has evolved. Educational logic

is one of the earliest that shaped the norms regulating social dynamics with regards to the

production,  re-production,  dissemination  and  access  to  works  of  human  intellect  and

creativity;  education  shaped  these  dynamics  long  before  the  official  legal  regulations

emerged. In fact, already in the era of manuscripts, which preceded both the beginnings of

dissemination  technologies  and  the  early  legal  solutions  in  the  form  of  privileges,

educational  rationality,  in  parallel  to  religious  rationality,  carved  the  early  non-legal

copynorms  which  encouraged  copying,  dissemination  and  provision  of  access  to

communications  that  were  perceived  as  advantageous,  and  hence  could  lead  to

development  of  an  individual “in  the  direction  of  definite  goals”175.  Since  all  the

“educational interventions aim to alter the student's inner world”176 in accordance with the

earlier predetermined guidelines that are perceived as beneficial from a perspective of a

given society, they hence favour reproduction of the accepted standards.

The educational logic has also been present throughout all the consecutive stages in the

development  of  copyright  law  analysed  in  the  thesis,  and  has  in  fact  influenced  the

creation of exceptions within this branch of law. Moreover, nowadays in the era of digital

technologies,  education  is  still  one of  the  most  powerful  rationalities  behind the  open

access postulates.

The crucial importance of education for the development of copyright law and non- legal

copynorms cannot be overestimated once it is made clear that the core of the educational

rationale refers both to the acts of copying and providing access to information transmitted

through the intellectual and creative works of others. No matter if this is perceived only as

a rationality that cannot yet be described as an independent system (which was mainly the

175 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', 
Seminar.net – International Journal of Media, Technology and Lifelong Learning, Vol.1- Issue 1- 2005, p. 9.

176 Raf Vanderstraeten, 'The Social Differentiation of the Educational System', Sociology, 2004 38:255, p.264.
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case at the earlier stages described in this thesis), or already as an autopoietic social

system, education acts as a specific gate that should provide a connection between the

various rationalities characteristic of particular social systems. The aim of education is to

teach  the  rules  according  to  which  other  social  systems  operate  in  order  to  provide

learners with access to these systems. This is attained by “intentional activities that try to

develop a person's abilities and foster his/her ability for social communion.”177

According  to  Luhmann the primordial  function of  the  educational  system is  in  fact  “to

minimize  the  improbability  of  social  communication”178.  He  perceives  the  process  of

imparting knowledge only as an ancillary function, subordinated to the more essential goal

of  “transformation  of  human  beings  into  persons:  persons  for  themselves  and

others”.179According  to  Luhmann,  “[h]uman beings  are  born.  Persons  develop  through

socialization and upbringing/education. Keeping this difference in mind, it is natural to set

the education function  into  relation with  the fact  that  human beings become persons.

Especially  in  complex  societies,  this  cannot  be  left  only  to  socialization.  (…)  In  both

instances we are dealing with the process of becoming a personality. It is here that leeway

exists  that  education  can  use  in  order,  on  the  one  hand,  to  correct  the  results  of

socialization, and on the other hand to amend them.”180 Shared knowledge is treated in

this paradigm as the necessary prerequisite for social communication.

Socialization is therefore perceived by system theorists as a natural process through which

an individual inherits norms, customs and ideologies essential for participating in social

life; that remained the main and sufficient means for allowing  “social communion”  at the

earlier  stages of social  differentiation (the best example being the segmentary type of

society).  In  the functionally differentiated society,  however,  the process of  socialization

necessarily  has  to  be  supplemented  by  education,  which  is  taken  care  of  through  a

particular,  separated  system.  This  system  –  the  educational  system  -  specialises  in

transferring information from other social systems into its own framework, and serves as a

bridge for learners who, through the process of becoming a person, cross the borders of

177 Niklas Luhmann and Dieter Lenzen, Bildung und Wiederbildung im Erziehungsystem, Suhrkamp Verlag, Frankfurt 
a.M., 1997, p. 15. Translation and quote after: Lars Qvortrup, 'Society's Educational System – An introduction to 
Niklas Luhmann's pedagogical theory', op.cit., p.9.

178 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', op.cit., p.
12.

179 Niklas Luhmann, Das Erziehungssystem der Gesellschaft.  Suhrkamp Verlag, Frankfurt a. M., 2002, p. 38. 
Translation and quote after: Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's 
pedagogical theory', op.cit.p.12.

180 Ibidem.
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other social systems, and therefore become able to participate in specialised, functionally

differentiated discourses.

The  personality that is being created in the process of socialization and education has

three diverse facets, those of an “homme, citoyen and bourgeois that is, a person, citizen

and worker. These three categories have been the three dominating person types since

the 18th century: a human being for other human beings, a citizen for the society and a

competent worker in private and public institutions.”181 The analysis of the nature of the

enumerated dimensions of personality proves that in fact the process of learning that takes

place both through  socialization and  education,  serves as a gate into other systems of

communication: the general social system, politics and the economy, to mention only the

most obvious ones. The category of a  worker,  moreover,  promises potential  access to

multiple specialised discourses (amongst which one is supposed to choose one's  work),

and indicates the secondary function of the educational system: career selection.

The  creation  of  the  first  category,  homme, is  mostly  taken  care  of  in  the  process  of

socialization that takes place outside functional systems, although the educational system

also has an important role to play in this respect: the construction of the other two, citoyen

and bourgeois, is mainly the domain of the educational system.

Nevertheless,  both  socialization,  which  nowadays  takes  place  prevalently  in  the  non-

functionally  differentiated  segments  of  modern  society  such  as  families  and  circles  of

friends, as well as formal instruction - which is the realm of the functionally differentiated

system of education - share the common characteristic of being aimed at  changing an

individual in a predetermined direction by encouraging such individuals to copy generally

accepted  patterns  of  behaviour  from others182 who  (probably  due  to  their  age  and/or

acquired knowledge) have a better understanding of the social world.

Therefore, copying of communications from various systems and providing access to them

should  be perceived as the  raison être  of  the educational  system.  Not  only does the

copying constitute the core of the educational system, but moreover education encourages

multiple  repetitions  of  already-copied  communications  in  order  to  ensure  the

communicational proficiency of the learners. Therefore, it should be underlined that not

only does the educational rationality provide access to the communications copied from

other systems, but it also encourages the process of further, multiple copying.

181 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', op.cit., p.
13.

182 “Socialization may take place as an activity that is copied.” Lars Qvortrup, 'Society's Educational System – An 
introduction to Niklas Luhmann's pedagogical theory', op.cit. p.11.
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Education is perceived by the systems theorists as a separate, autopoietic system that has

evolved out of the less independent educational rationality since the 18 th century, when

professionalisation of teaching took place, as is indicated by the establishment of the very

first university chair in education183. The model of education which puts the professional

teacher at the centre of the learning process and treats him/her not only as the source of

eligible  knowledge  but  also  as  the  source  of  the  evaluation  criteria  that  allow  for  a

differentiation between the learners on the  better/worse scale,  also dates back to that

period. For it was at the very beginning of separation of education into a distinct system

that it assumed the two functions that still continue to shape its framework and put the role

of the teacher at the heart of the system: personality creation and career selection.  This

model is framed around the necessary assumption that learners could be changed in the

desired direction through the systematic,  teleological  acts of  the teacher.184 This is the

feature that most differentiates education from socialization, for the latter primarily relies on

the principle of modelling, i.e. indirect  “changes in people that result from observing the

actions of others”185 rather than repeated methodical input.

According to systems theory, however, both modelling as the prevalent form of non- formal

socialization, and to a greater extent systematic formal teaching aim at realising an project

that  is  certainly not  self-evident:  changing human beings in  the previously determined

direction.186 The improbability of the successful attainment of the goals set by this project

can  be  fully  appreciated  only  once  a  learner  is  described,  in  line  with  the  general

assumptions of systems theory, as “a free, self-referential being”187 that is constituted by “a

conglomerate  of  non-trivial  systems,  a  highly  complex  system  in  which  a  constant

reproduction of self-distinctions takes place (…) with the help of built-in reflection loops,

which adapt all the input/output transformations to the actual condition of the machine.(...)

Since this condition changes with each operation, these machines have at their disposal a

practically limitless, at least uncalculated repertoire of reaction possibilities.”188

183 First university chair in teaching was established in 1779 in Halle, Germany, according to: Raf Vanderstraeten, 'The 
Social Differentiation of the Educational System', Sociology, 2004 38:255, p.262. Beforehand, “the responsibility 
for education was still largely attributed to paterfamilias” and took place in private family households. Ibidem.

184 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', op.cit., p.
8.

185 Paul Eggen and Don Kauchak, Educational Psychology: Classroom Connections. Macmillan, New York, 2001, p. 
236.

186 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', op.cit., p.
7.

187 Ibidem, p.8.
188 Ibidem, pp. 9-10.
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The modelling approach (more characteristic of the informal process of socialization than

the formal educational system), which presupposes an indirect influence on individuals,

proves more convincing from the perspective of systems theory than the direct transfer of

a knowledge strategy applied in the process of formal instruction.189

The process of teaching could therefore be perceived as paradoxical due to the fact that it

expects  the  output,  as  contributed  by  the  learners  for  the  needs  of  the  process  of

evaluation, to be equal to the input provided for by the teacher in the process of teaching,

despite the non-trivial form of the “machine” which human being proves to be. For this is

precisely the unattainable dream of every good teacher, to finish the course safe in the

knowledge that all the students know everything that was required of them. The attainment

of this goal is also the main drive for the development of scientific theories in the field of

pedagogy and didactics,  since they all  aim at increasing “the probability of  successful

transmission”190 of knowledge. At the same moment, though, every teacher is aware of the

fact that exams are also set in order to differentiate between the students, and that the

report on the grades will necessarily reflect the Gaussian curve.

Nevertheless,  this  paradox  of  teaching  assists  the  modern  educational  system  in

successfully fulfilling its secondary function, career selection. For the primary goal of the

educational system, facilitation of the process of changing individuals into social creatures,

in fact presupposes that all the members of the society should be able to share the same

information  about  the  world  they  live  in,  in  order  to  enable  the  process  of  social

communication. Simultaneously however, the complexity of the functionally differentiated

society  prevents  all  the  students  from  knowing  all  that  they  were  taught.191 In  fact,

individual skills and interests are crucial in the process of learning and are decisive for

settling on one's  future career  path.  In other words,  the individual  prerequisites of  the

learners influence the evaluation of their progress within the educational system and their

189 Even though not self-evident from the perspective of systems theory, and much more challenging than it seems at 
the first glance – formal instruction is inevitable in the scope of intellectual knowledge that is beyond the area of 
daily life and which involves the use of reasoning powers and systematic learning that allows reasoning to proceed 
in “orderly logical steps, organizing observation into a body of systematic knowledge”. Murray N. Rothbard, 
Education. Free and Compulsory, The Ludwig von Mises Institute, Alabama, 1999, p.3.

190 Ibidem, p.15.
191 “As it is known, education systems have always had difficulties with its selection function because this is in conflict 

with the development of people's social skills. One increases the social coupling possibilities, the other limits them, 
since that human being, which develops into a number of persons in society, should not be made into all types of 
persons. Some selection needs to be made (…) However, actually selection is not an antithesis to the development 
of person, but is the continuation of the project to make human beings more communicative. If we become 
“everything”, our chances for participating in social communications, especially if we speak of contemporary and 
highly differentiated society, would be smaller than if a functional specification of that human being taken place.” 
Ibidem, p. 13.
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ability to decide on their future as part of the specific social system in the role of a worker.

Therefore, what initially seems paradoxical may in fact be necessary for the realisation of

the double, slightly divergent function of the educational system: creation of personality on

the one hand and  career selection  on the other. The former aims at the most complete

transfer  of  knowledge possible,  the  latter  presupposes that  learners will,  in  fact,  differ

between one another in terms of their final achievements and is set in motion in order to

differentiate between them.

The educational system operates according to the binary code that differentiates between

some patterns of behaviour that are perceived as acceptable (or desired)  and some other

that are perceived as  unacceptable (or undesired).192 In the most common form that it

currently  takes,  the  educational  system  works  also  along  the  secondary  code:

better/worse,  producing  a  differentiation  between  the  learners  not  only  in  relation  to

objective criteria and requirements set in the instruction programme (the knowledge/skills

acquired by an individual so far,  as compared to the level one is expected to achieve

according to official guidelines or according to the in-built requirements of the particular

field  of  knowledge),  but  also  on  the  basis  of  relative  measures  that  are  the  result  of

juxtaposing  the  achievements  of  the  best students  with  the  performance of  the  worst

students (or more often, the other way round).

At the beginning of its differentiation, the educational system focussed its scope on the

teaching  of  children,  however  with  the  lapse  of  time  it  has  extended  its  borders  by

including  a  life-long  education  characteristic  for  the  information  society.193 Therefore,

nowadays educational system should be perceived as being composed of not only families

and schools, but also universities and other institutions specializing in the teaching of both

children and adults. The secondary code of  better/worse  is currently present throughout

the lifelong process of education leading to constant comparisons between children and

adults alike in all educational institutions.

This secondary code, as well as the paradoxical divergence (if not conflict) between the

two functions of the educational system described above, are not however the immanent

characteristic of the educational rationality, but rather the corollary of the most prevalent

form this  system currently takes:  the  mass,  compulsory (at  least  to  some age/grade),

regulated-from-above process of  formal  instruction,  situated under  the auspices of  the

192 The corollaries of this dichotomy might be further observed through the differentiation between 
approval/disapproval, right/wrong. Ibidem, p. 265.

193 Ibidem.
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State, realising the core curriculum dictated by the Ministry of (higher) education that is

based  on  the  one-size-fits-all  principle.  This  contradicts  not  only  the  basic  feature  of

human  nature,  diversity  between  individuals,  but  is  also  counterproductive  from  the

perspective of the functionally differentiated society194. Indeed, the roots of this model of

education can be found in the 18th century, a time when a non-functional differentiation of

society was prevalent. The concept of a national system of mass education, which first

emerged in Prussia and spread around Europe and the United States at a later stage, was

actually carved out under the strong influence of political rationality, since it was primarily

thought of as a  political project  with a strong nation-building role, focused on producing

good citizens and efficient bureaucrats.195 In fact, the central role of the teacher, which is at

least partially shaped by the use of a symbolic power, the dependence of the teaching

curriculum on  political  decisions,  as  well  as  a  universal  education  duty  that  could  be

enforced by the institutions of the state, is reminiscent of the irritation of the educational

system by the political one.

The recent eruption of educational institutions based on the Montessori method 196 as well

as Democratic Schools,197 both stemming from the belief that individual's ability to reason

and develop rests potentially within  him/her,  and from the principle of  developing of a

learner's  own  initiative  and  natural  abilities  according  to  one's  own  pace,  without  a

common  curriculum,  nor  grading  system,  seem  to  mark  a  new  dynamic  within  the

educational system. This new dynamic is possibly one that could eliminate the influences

of the political rationality that come from the earlier irritation between the two systems, and

that could potentially lead to the fuller development of the pure educational logic.198 The

194 The contradiction between this model of education and the dynamics of the functionally differentiated society stems
from the idea of obligatory curriculum that is equal to all the learners and which, as a matter of fact, delays one's 
specialization in accordance with individual interests, skills and needs, hence retarding their joining of the 
functional systems.

195 See: Murray N. Rothbard, Education. Free and Compulsory. op.cit. pp.19-37.
196 The Montessori method is based on the principle of developing one's initiative and skills in line with individual 

interests and capacities, indirectly by setting up special environment according to developmental needs of learners 
in particular age groups. See: Maria Montessori 'The Four Planes of Development', AMI Communications (2/3): 4–
10, (1969); Maria Montessori The Absorbent Mind. New York: Delta, 1967; Montessori Maria, From Childhood to 
Adolescence. Oxford, England: ABC-Clio, 1994;

197 Democratic Schools implement the vision of education “in which young people have the freedom to organize their 
daily activities, and in which there is equality and democratic decision-making among young people and adults” 
concerning all the principles regulating school's functioning, including the curriculum which is shaped according to 
particular needs of the learners. See: http://www.educationrevolution.org/store/findaschool/democraticschools/

198 The question remains though whether such a complete individualization of the educational process wouldn't harm 
social coherence, and would still be able to facilitate the social communion of individuals. It seems that the 
possibility to fully develop an individual's potential does not harm but actually fosters community building, for the 
social nature of a human being is an in-born quality and an indirect method of instruction, applied in the above 
described model of education (which resembles the model of informal socialization that takes place outside 
functional systems), seems to be more appropriate for the non-trivial nature of a system that that human being 
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recent popularity of this new paradigm in education could be viewed from the perspective

of  systems  theory  as  being  a  result  of  the  educational  system being  irritated  by  the

development of new communication possibilities within the technological system. In fact,

the core role of a teacher as well as of a centrally enforced curriculum could be diminished

once wider and easier access to information is provided to the learners, a phenomenon

commonly observed in the Internet era. These latest developments within the educational

system put it  at the forefront of the recent  open access campaign and justify why the

educational rationality should be taken into account when analysing the environment of

copyright law, not only from the historical perspective, but also with reference to current

events.

Moreover,  all  of  the institutions operating within the educational  system import  general

knowledge; particular communications, but most importantly also assessment criteria from

the surrounding systems, reproducing therefore within their own borders conditions of the

external  environment.199 Hence,  the  educational  system treats  all  its  environments  as

potential resources200, from which it could draw as much as it needs for the attainment of

its goals. Therefore, education could be called 'the master of copying' among the other

social  systems,  because  it  not  only  reproduces  and  encourages  the  reproduction  of

communications from other  social  systems which  it  recognises as  desired,  but  it  also

imports and reproduces the rules from other systems according to which distinction within

its own code of operation desired/undesirable behaviour should be made. This is why the

model  reconstructing  the  environment  of  copyright  law  had  to  be  complemented  by

educational rationality.

Family and friends
Functional  systems  represent  the  primary  form of  social  differentiation  in  the  modern

global society. Nevertheless, they are not the only ones. Even though other forms of social

differentiation are of only a secondary status, they are still an important element of the

social landscape.201

proves to be and may in fact guarantee more success as far as the creation of social bonds is concerned.
199 Ibidem, p. 266.
200 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', 

Seminar.net – International Journal of Media, Technology and Lifelong Learning, Vol.1- Issue 1- 2005, p.7.
201 Recent developments in Eastern Ukraine and Islamic State of Iraq and the Levant prove that in fact functional 

systems are still not the most powerful type of social differentiation in many parts of the world, including Europe, 
and that centre/periphery and even segmentary, tribe-like tendencies still prove convincing, notwithstanding the 
predominant functional differentiation on the global scale.
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The non-functional elements of social differentiation are also important with regard to the

model  reconstructing  the  ecosystem  within  which  copyright  law  has  evolved.  In  this

context, the role of family and friends in shaping  copynorms  that might affect attitudes

towards legal regulations should not be underestimated.

Family and circles of friends are typical examples of non-functional social differentiations

of a segmentary nature that survived all the historical stages described in the thesis and

are well  represented also in the digital  era. Family and friends could be perceived as

modern equivalents of clans. These circles differentiate themselves on the basis of specific

ties: blood and/or emotional ties in case of family and emotional ties in case of friends. All

the  segments  constituting  relatives  and  friends  should  be  perceived  as  equal,  for  no

hierarchy between them exists and all  of them are a specific mixture of various social

logics. All the circles of relatives and friends are constituted by interweaving rationalities:

emotional, economic, educational, political to name but the few, and none of these might

be distinguished as the predominant one. This equal coexistence of various logics is what

distinguishes segmentary differentiated circles of relatives and friends from social systems

that  assume particular,  precise  functions in  the  society.  Within  circles  of  relatives  and

friends, various rationalities are so closely intertwined that no binary code, nor any specific

function, might be discerned. For power intermingles with love, care and attention with

educational concerns and emotional ties with economic conditions.

In fact,  any attempt to apply norms stemming from functional systems to the reality of

segments constituted by circles of relatives and friends is doomed to failure: to illustrate

this relationship it is enough to consider what happens when one copies the rules from the

economic system and tries to apply them amongst family members. Offering a payment to

a  family  member  or  friend  in  exchange  for  love  and  affection,  a  sexual  relationship,

babysitting or even housekeeping chores will most probably result in annoyance, distress

or even an insult.

Therefore,  it  should  be  noted  that  circles  of  relatives  and  friends  are  specific  social

segments that produce their own sets of norms according to which members of a given

community  act.  These inner  norms are  the  result  of  the  “net  force”  of  all  the  various

rationalities that are mixed up in each and every segment constituted of a circle of relatives

and friends. So are the  copynorms that evolve in response to competing logics present

among  all  the  families  and  friends,  where  emotional  and  blood  bonds,  together  with

educational, economic and sometimes even political concerns influence the attitude of all
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the members of such a community towards the acts of copying and distributing information

goods within each community.

Therefore,  the  model  reconstructing  the  ecosystem  within  which  copyright  law  and

copynorms of  non-legal  nature  have  evolved  cannot  limit  itself  to  various  functional

systems  and  should  also  reflect  the  importance  of  segmentary  forms  of  social

differentiation by including the circles of relatives and friends with their specific community-

wide copynorms.

Open Source, Open Access and Creative Commons Licences as a result 
of Inter-systemic Structural Coupling
Frictions between the inner logic of the subsystem of copyright law in its current form and

the rationalities of some other systems described in the model so far - most importantly the

systems of science, art, education on the one hand, and the possibilities provided for by

the technological system on the other - led to the emergence of a new contractual practice

in the scope of licensing of copyrights. Born first in the field of software production in the

form of open source code, and later on transposed also into artistic, educational and, to a

certain  extent  also  into  scientific  practice  in  the  form  of  open  access  and creative

commons licensing, the idea is the result of some specific inter-systemic irritations. It aims

at fostering particular rationalities of the aforementioned systems within the current regime

of  copyright  law, and focuses on overcoming potential  conflicts  between the divergent

logics without a need for creating the legal system anew. The detailed description of these

new licensing models that emerged as a result of the structural coupling of copyright with

technology and the  systems of  science,  art  and education  will  be  provided for  in  the

paragraphs devoted to the description of segmentary copynorms that evolved within these

particular systems, and in fact gave ground to these specific licensing practices.

Segmentary copynorms
The model described above will be applied throughout the whole thesis with regards to all

the phases of copyright law's evolution both in Western and Central-Eastern Europe with

the purpose of decoding all  of  the rationalities through which various  copynorms  have

evolved.

Each rationality prevailing in a given system, as well as all the concurrent rationalities in-

built  in  the non-systemic segments of  social  differentiation constituted of  relatives  and

friends, have shaped particular sets of norms with regards to the production, re-production,

dissemination  and  access  to  creative  works.  All  of  these  sets  of  diverse  segmented
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copynorms  interact between one another as well  as with the legal norms regulated by

copyright  law.  The  currently  observed  regulatory  crisis  is  the  result  of  contradictions

between  some  of  these  non-legal  copynorms  and  parts  of  the  copyright  regulations.

Therefore,  a  description  of  all  the  specific  copynorms  that  emerged in  all  the  various

elements of the analysed ecosystem is crucial for indicating the potential points of friction

between  the  legal  and  non-legal  bodies  of  norms  that  might  be  responsible  for  the

decreasing regulatory power of copyright law.

Copynorms like copyright regulations are not homogeneous, but are rather  constituted of

different types of norms. The types of norms are shared across the non-legal and legal

normative  bodies  and  therefore  could  be  compared  if  properly  distinguished  and

categorized. For the purpose of this analysis only three types of norms will be described

and compared; these three types should however be perceived as the most important for

they form the core of both the copyright regulations and all  the segments of non-legal

copynorms. To put it simply, the pivotal element of both of the analysed normative bodies

could be described as the attitude towards free reproduction (copying), dissemination and

access to information goods, where freedom should be understood as a lack of any kind of

barrier, including - but not limited to - financial barriers in the form of payment.

The following sections will be devoted to the reconstruction of the segmented copynorms

as produced within all the elements of the model with a special focus on the pivotal three

types of norms described above. The analysis of the various copynorms will be aimed at

showing analogies or  potential  points  of  friction with  the formal  norms as regulated in

copyright law.

a) Copynorms within the scientific system

Science, as one of the most important systems in the process of creative production, has

long  developed  a  range  of  norms that  regulate  social  interactions  with  regards  to

production, reproduction, dissemination and access to information goods.

The first  type of  these norms,  concerning production of  scientific  communications has

already been described in the section devoted to the analysis of the scientific system as

such, for these precise norms emerged in response to the binary code operating according

to the true/false distinction. Moreover, norms referring to production, i.e. the sheer creation

of a new scientific work should not (at first glance) generate tensions with other bodies of

copynorms unless a new scientific work emerges based on the pre-existing creative work.

It should be underlined, however, that due to the nature of the scientific system (if not of all
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the autopoietic communication systems),  new scientific  works hardly ever emerge in a

vacuum.  In  fact,  the  scientific  system works  according  to  the  old  metaphor  of  dwarfs

standing on the shoulders of giants202 which expresses the belief that scientific truth may

only be discovered when built on previous discoveries. Therefore, scientific discovery is

never independent from other discoveries, but in fact quite the opposite - it is always part

of a wider communication process in which a new discovery enters into dialogue with old

ones according to the mechanism of “development by accumulation”203 of accepted facts

and theories. Even where there is a paradigm shift, as described by Thomas Kuhn 204, the

new approach necessarily refers to the old one, even if only for the sake of negation.

Therefore, one may venture to say that any scientific discovery is always, to some extent,

at least a partial  re-production of the old and that this is precisely where the scientific

copynorms that are of interest for this analysis enter.

Copynorms regulating  the  process of  re-production  -  which  for  the  sake of  this  study

includes also “brand new” creations with addition of quotes and references to older works -

as well as  copynorms regulating acts of dissemination and providing access to scientific

works are also subordinated to the general rationality of the scientific system which aims at

discovering  the  scientific  truth.  Due  to  this  fact,  scientific  copynorms  generally  favour

sharing, wide distribution and free access to scientific works. This attitude is evident in

such practices as conferences, colloquia, congresses or workshops where scientists are

expected to present their work to others. It is also apparent in the institution of the library,

situated at  the very centre of  scientific  world,  which as a rule provides free,  unlimited

access to scientific works of others. As a rule, also “borrowing” parts of a work of others in

the form of quotation or a more general reference is a very welcome practice, for with the

number of quotations and references the reputation of a scientist improves and his fame

grows; the discovery of scientific truth is also more attainable when consent for the re-use

of accepted, scientifically valid discoveries is present.

Common consent for the unlimited distribution of and wide access to scientific works, as

well as for their partial re-production in the form of quotes or references, even for the sake

of criticism, should therefore be perceived not only as the corollary of the specific function

of the scientific system but also of the more general inclination of all the systems within

202 Originally in Latin: nanos gigantum humeris insidentes.
203 Expression used by Thomas S. Kuhn in his famous oeuvre on The Structure of Scientific Revolutions, University of 

Chicago Press, 1962.
204 Ibidem.
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which the creative process takes place: the inclination of the creators towards the quest for

recognition. All  the creative fields of human activity,  best represented by scientific  and

artistic systems, have developed complex sets of norms which express the importance

that is attached in these systems to the esteem of others, especially the esteem of their

peers: “This desire for esteem produces a [very strong] norm that [shall be referred to] as

a norm of attribution”205.

Therefore, the re-production of a work of another - even in fragments - should take place in

accordance with  some unwritten  copynorms  present  across  the  scientific  system.  The

promotion of wide dissemination of and broad access to scientific works, as well as the

commonly accepted practice of “connecting” new scientific works to existing ones, cannot

go against the respect for originality and acknowledgment of the authorship, both in case

of  published  works  and  in  case  of  sheer  ideas  in  the  form of  concepts,  hypotheses,

approaches, theories etc. Therefore, the most important  copynorms regulating behaviour

with regards to the re-production of parts of already existing scientific works refer to the

concept of plagiarism206.

The  denotation  of  plagiarism is  entirely  shaped  by  copynorms207 which  evolved

independently from copyright regulations. Plagiarism is therefore understood as a failure to

properly acknowledge the authorship and origin of a work or a fragment thereof that results

in an unjustified claim for credit  for the exact words and expressions as well  as more

general ideas, concepts and theories.208 The unjustified claim for credit may refer to two

different meanings of  originality. In the first case  originality is understood as originating

from a given author: a claim for credit is unjustified when someone assigns oneself a work

that originates from a different author and such a situation should be subsumed under the

traditional understanding of plagiarism. In the second case, originality refers to the quality

of being a result of creative/ ingenious/ inventive/ innovative thinking: a claim for credit is

unjustified when the author reproduces parts of his earlier scientific work without proper

205 Stuart P. Green, 'Plagiarism, Norms and the limits of Theft Law: Some Observations on the Use of Criminal 
Sanctions in Enforcing Intellectual Property Rights', Hastings Law Journal, Vol. 54, November 2002, p. 174.

206 The notion of plagiarism comes from the Latin word plagium which, at Roman law, referred to the stealing of a 
slave or child. See e.g.: Stuart P. Green, op.cit., p.170.

207 The concept of plagiarism is also present in the artistic system, nevertheless it is understood differently than in the 
scientific system. The notion of plagiarism in the system of art will be described in the further part of the thesis.

208 See e.g.: The Oxford English Dictionary, Online (3rd. ed.), which defines plagiarism as “the wrongful 
appropriation or purloining and publication as one's own, of the ideas, or the expression of the ideas… of another”
available at: www.oed.com, [Accessed 25.09.2014] or Jess Stein (ed.), The Random House Dictionary of the 
English Language: The Unabridged Edition, 1994 which defines plagiarism as “use or close imitation of the 
language and thoughts of another author and the representation of them as one's own original work”.
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acknowledgment,  pretending  that  the  reproduced  parts  are  in  fact  a  new  scientific

discovery. Such a situation should be subsumed under the concept of self-plagiarism.

The set of norms outlining the concept of both plagiarism and self-plagiarism is coupled

with the other set of norms regulating a range of sanctions that may be imposed in the

situation of a lack of proper acknowledgment of the source, which infringes the informal

copynorms. There are different types of sanctions imposable in the case of plagiarism and

self-plagiarism that range from informal system of social disapproval - which may take a

form of stigmatising that leads to disesteem or even ostracism - to the more formal means,

similar to quasi-legal solutions, realised through the system of disciplinary proceedings

“such as firing, suspension, expulsion, and revocation of licensing”209. Independently from

the more formal solutions, a reputational stigma seems to be a considerably more effective

sanction “for the plagiarist, because it denies him precisely the social good that he seeks

—namely, esteem”210.

In essence, scientific copynorms promote re-production of fragments of scientific works for

the sake of “connecting” new discoveries with the old ones, wide dissemination and free

access  to  creative  works  that  emerged  within  the  scientific  system,  provided  that

authorship is properly acknowledged and originality fostered. The cases of plagiarism and

self-plagiarism - the understanding of which is shaped by the relevant  copynorms -  are

punished through the application of a system of sanctions which equally evolved out of the

set of scientific copynorms.

As was already stated, scientific  copynorms  have evolved independently from copyright

law as a separate normative body, nevertheless both of these bodies of norms irritate one

another entering into a multitude of interactions. Scientific copynorms in general favour a

wide dissemination of and open access to scientific works, as well as encouraging to some

extent the process of “recycling” the already existing creations.  Due to their  pro-open

access inclination scientific  copynorms  often collide with the copyright regulations. The

most common example of the conflict between these two bodies of norms is the case of

publications in the peer-reviewed journals. Scientific copynorms favour the widest possible

dissemination of already published articles, for the unlimited access to scientific  works

fosters creation of the form of new articles written in response to the old ones – a process

that is in line with the rationality of the scientific system aimed at discovering the scientific

truth. It also fosters quotation and cross references between the published articles, which

209 Stuart P. Green, op.cit., p.172, 175.
210 Ibidem, p. 175.
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in turn increase the fame of the authors. Due to the fact that authors of scientific articles,

as a rule,  are  not  remunerated for  their  publications and their  work  is  financed in  an

indirect way – a procedure that is meant to protect scientific independence, a condicio sine

qua non for the attainment of the goal set by the scientific system:  the discovery of the

scientific  truth  -  the  wide  dissemination  and  open  access  to  their  articles  does  not

contradict the economic interests of the scientists. In fact, quite the opposite; if seen from

the perspective of the scientists, wide dissemination, open access and encouragement to

re-use the published articles are all factors that are compatible with the rationality of the

economic  interests  of  the  authors  as  their  incomes  (at  least  in  theory)  increase

proportionally to their increasing fame. This is not, however, the case of the publishers of

scientific journals, who in most cases base their business model on limiting access to and

dissemination of works published by them through the economic mechanism of price and

use technological protection in the form of paywalls211 as well as the legal means, provided

for by copyright law in order to protect their economic interests. Publishers of scientific

journals in this case act as a part of the economic system, which currently in most cases

favours limiting both the dissemination of and access to creative works by demanding

payment.  Nevertheless,  as the example of  the scientists  presented above indicates,  it

does not have to be the rule that the economic system be based on a model that limits

access to and dissemination of creative works.212

In the current situation however, the prevailing form that the economic rationality actually

takes, which is protected by the copyright regulations, provokes friction with most of the

copynorms, including the scientific copynorms.

Another example of such a collision is the case of re-publishing by the author of whole or

fragments of already published content. Such a situation not only allows for the potential

211 “A paywall is a feature of a website or other technology that requires payment from users in order to access 
additional content or services. Paywalls are increasingly being used to restrict access to content on a website to 
those who pay for it. Paywalls represent a shift in terms of Web content, which has traditionally been free for users 
and paid for by advertising. However, as part of the flood of content from print media to the Web and mobile 
devices, the paywall has become an important tool for providing revenue flows to some businesses, especially news 
sites.” Definition after: https://www.techopedia.com/definition/23653/paywall. (Accessed 29.02.2016).

212 In fact the economic system is capable of changing its programme in a direction that will favour a more pro open 
access approach without going against its hitherto rationality that focuses on increasing income. This thought will 
further be developed, in the section devoted to the description of the copynorms within the economic system. For 
now it suffices to underline that in many instances copynorms which evolved within the economic system collide 
with the copynorms stemming from other systems, in this case - the scientific one. Nevertheless, whereas 
copynorms of most of the systems are the extrapolation of the general rationalities of the relevant systems to the 
situation of production, reproduction, dissemination and access to creative works and therefore their direction 
cannot be easily changed without creating a risk for the cohesion of the system - the economic system is capable of 
changing its copynorms in the direction of the pro-open access without endangering its logic that aims at increasing
the income.
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points of friction between the scientific copynorms and economic rationality to be indicated,

but also demonstrates the fact that  copynorms  and copyright law, in fact, belong to two

separate, parallel - if not mutually exclusive - bodies of norms. For, in some situations re-

publishing of fragments of the already published articles or books with the use of the exact

expressions will be permissible from the perspective of the scientific  copynorms and not

perceived as a self-plagiarism: e.g.: when the same theoretical assumptions lead to the

further,  so  far  unknown results,  or  the  same methodological  approach  is  used  in  the

different field – and at the same time such an act will be illegal from the perspective of

copyright law: e.g.: in cases when copyright has been transferred from the author to the

publisher and every verbatim use of the already published material without a permission or

a  proper  acknowledgment  (e.g.  in  the  form  of  quotation)  constitutes  a  copyright

infringement. Nonetheless, in some other instances a particular act of re-publishing may

be  permissible  from  the  perspective  of  copyright  law,  that  protects  only  the  exact

expressions,  not  the thoughts or  ideas,  and unacceptable from the perspective of  the

scientific  copynorms. For instance when an author writes a new article using, however -

without a proper acknowledgment - thoughts, ideas, hypotheses or even results that have

already been published, hence pretending that the new publication is, in fact innovative,

when only the expressions have changed rather  than the content  itself.  This  example

shows  that  scientific  copynorms (like  other  copynorms stemming  from  diverse  social

systems) and copyright regulations in many instances are not only parallel, but in fact,

sometimes even mutually exclusive213.

In general, however,  scientific copynorms should be perceived as more flexible (working

on a case to  case basis)  and more  pro-open access than copyright  law,  for  scientific

copynorms reproduce within their body mostly this part of the legal regulations that refer to

the moral rights of the author. This dependence comes from the fact that moral rights, as

regulated in some copyright regimes, are compatible with the rationality of the creative

systems such as science, where the intellectual, creative input of individuals lies at the

core of the system. This is not the case, however, when it comes to the remaining part of

the copyright regulations that focus on the protection of the pecuniary interests of the right

holders.214

213 This phenomenon is strictly connected to the prevalent form of the current copyright regime which favours 
economic rationality based on the proprietary approach over the more pro-open logic of the creative systems such 
as science and art. This dependence will be described in more detail in the following section devoted to the analysis
of the copynorms that evolved within the system of art.

214 I will refer in more detail to the relationship between protection of the pecuniary and non-pecuniary interests within
the copyright regime on one hand, and the copynorms that evolved within the creative systems such as science and 
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The  mutual  irritation  between  the  scientific  system,  the  economic  system  and  the

subsystem of  copyright  law on the  one hand -  and new communicational  possibilities

provided for by the technological system on the other, have lead to the emergence of the

Open Access initiatives, that are primarily given the impetus by the scientific copynorms.

The  Open  Access  movement  could  therefore  be  perceived  from the  perspective  of  a

systems theory analysis as a result of a structural coupling between all the aforementioned

systems, where the technological irritation should be approached as primary and essential

factor enabling elaboration of the proclaimed postulates.

The Berlin Declaration on Open Access to Knowledge in the Sciences and Humanities215

of 22 October 2003216, is the major international statement on the open access paradigm.

It was signed by a significant number217 of institutions acting within the framework of the

scientific system and defines open access contributions in the following way:

1. Open access contributions must satisfy two conditions: The author(s) and right

holder(s) of such contributions grant(s) to all users a free, irrevocable, worldwide,

right of access to, and a license to copy, use, distribute, transmit and display the

work publicly and to make and distribute derivative works, in any digital medium for

any responsible  purpose,  subject  to  proper  attribution  of  authorship  (community

standards,  will  continue  to  provide  the  mechanism  for  enforcement  of  proper

attribution and responsible use of the published work, as they do now), as well as

the right to make small numbers of printed copies for their personal use.

2. A complete version of the work and all supplemental materials, including a copy

of the permission as stated above, in an appropriate standard electronic format is

art on the other in the following section devoted to the description of the artistic copynorms.
215 The Berlin Declaration, as well as its predecessors: the Budapest Open Access Initiative of February 2002 and the 

Bethesda Statement on Open Access Publishing of June 2003 should be perceived as a first step in the process of 
self-regulation taken by the scientific system in accordance with its segmented copynorms as well as its inner 
rationality, both aiming at the discovery of the scientific truth. This attempt of self-regulation should be perceived - 
from the perspective of the systems theory - as a reaction of the scientific system to the irritations stemming from 
the technological system on the one hand and the economic system and copyright subsystem, on the other. Making 
use of the new communication possibilities enabled by the technological system in order to realise its inner logic, 
the scientific system through the Open Access initiatives tries to eliminate potential barriers entrenched by the 
copyright regulations aimed at safeguarding interests of the economic nature, although without arduous process of 
novelization of law.

216 The Berlin Declaration is available in 13 languages, nevertheless the English wording shall prevail. For the full text 
of the Berlin Declaration in all the language versions, 
See: http://openaccess.mpg.de/67605/berlin_declaration_engl.pdf.

217 The Berlin Declaration is open to signature to all the institutions acting within the framework of scientific system 
such as “governments, universities, research institutions, funding agencies, foundations, libraries, museums, 
archives, learned societies and professional associations who share the vision expressed in” it. See: 
http://openaccess.mpg.de/Berlin-Declaration.
On 7th of May 2015 the Berlin Declaration was signed by 507 institutions from all over the world. See: 
http://openaccess.mpg.de/319790/Signatories.
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deposited  (and  thus  published)  in  at  least  one  online  repository  using  suitable

technical standards (such as the Open Archive definitions) that is supported and

maintained by an academic institution,  scholarly society,  government agency,  or

other well-established organization that seeks to enable open access, unrestricted

distribution, inter operability, and long-term archiving.

The  idea  of  Open  Access  scientific publishing  is  based  on  the  assumption  that  new

communication technologies should be fully applied in order to provide for unrestricted

access to peer-reviewed scholarly research to have the widest reach possible. It reinforces

the  basic  principles  of  the  scientific  system,  which  are  reflected  also  in  the  scientific

copynorms and are subordinated to the fulfilment of the general function of the system:

discovering the scientific truth.  Thus,  Open Access  initiatives taken within the scientific

system not only aim at abolishing all the potential barriers that could impede access to

scholarly  works,  but  also  at  the  same  time  focus  on  ensuring  proper  quality  of  the

disseminated materials by providing reliable mechanisms of peer-review. Hence, the Open

Access projects are designed to balance the two potentially colliding principles: the widest

dissemination and access to scholarly works on the one hand, and the proper control of

the quality thereof - that might in fact limit the number of available materials - on the other

hand.  Both  are  indispensable  for  reinforcing  the  rationality  of  the  scientific  system,

provided that the parity between them is maintained. There are two major methods of

ensuring open access to  scholarly works that aim at  safeguarding the proper  balance

between the two principles: green open access that entails self-archiving in open access

repositories218 by the academics themselves of the “copies” of their contributions that had

been already published by any publisher in the consequence of a process of successful

peer-review,  usually  in  the  post-print  version219 and  gold  open  access that  involves

218 See e.g.: Registry of Open Access Repositories at: http://roar.eprints.org/. (Accessed 29.02.2016)
219 Post-print is “the author’s final manuscript of the publication, which is submitted to the publisher for publication. 

If published in a peer-reviewed publication, the post-print contains all revisions made during the peer-review 
process.  It does not, however, reflect any layout or copy editing done by the publisher in preparation for 
publication.” It should be differentiated from the Pre-print on the one hand, and the Published version on the other. 
The former being “the author’s manuscript version of the publication that has been submitted to a journal for 
consideration for publication. If published in a peer-reviewed publication, the pre-print does not reflect any 
revisions made during the peer-review process. It also does not reflect any layout or copy editing done by the 
publisher in preparation for publication.”; and the latter being “the final version of the article produced by the 
publisher. When dealing with hard-copy publications, this is the printed version found in books, proceedings and 
journals. In the digital environment, the published version is usually a PDF available through the publisher’s Web 
site or through article databases (although for some online publications, the published version may be in HTML or 
other file formats).”
Quoted from: Harrison W. Inefuku, 'Pre-print, Post-Print or Off-Print? A guide to publication versions, permissions 
and the digital repository' in: Digital Repository Outreach and Workshops. Book 2, 2013; available at: 
http://lib.dr.iastate.edu/digirep_outreach/2?utm_source=lib.dr.iastate.edu%2Fdigirep_outreach
%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
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publishing with open access publishers220 that provide an immediate open access to all of

their publications, usually on their website.  Hybrid open access publishing locates itself

between the green and gold models as it relies on the subscription journals that provide

gold open access only for individual articles in exchange for a fee paid by the author or the

author's funder that is to safeguard the unrestricted access to particular contributions.221

Internet communication is therefore used in order to increase dissemination and access,

whereas peer-review mechanisms are applied as a filter safeguarding appropriate quality

of the contributions.

All  models of  Open Access  initiatives are aimed at  surmounting two different  types of

barriers that might potentially collide with the rationality of the scientific system: barriers of

an economic and legal nature.

The challenges of economic nature result from the costs of the peer-review and editing

procedures that might hinder access to information through the application of the price

mechanism.  They are solved in  various ways222 depending on the model  of  the  open

access applied,  as  well  as  the  business  model  of  the  publishing  institution  involved.

Nevertheless, each of the options entails balancing the needs of the scientific system with

those of the economic one without any unnecessary hindrance of the scientific rationality

that relies on wide dissemination of and access to information with the aim of facilitating

the discovery of scientific truth.

The obstacles of legal nature that might potentially contradict the scientific rationality that

nurtures wide dissemination and access to information arise from the copyright regulations

that  aim at  safeguarding  the  exclusive  rights  of  the  author,  e.g.:  in  relation  to  further

dissemination or re-use of the scientific works that apply by default if not waived through

contractual mechanisms. This hurdle is dealt with in the Open Access projects through the

use of specific copyright licensing mechanisms, mainly based on the principles developed

by  the  Creative  Commons  initiative.  Based  on  the  general  ideas  elaborated  by  the

220 See e.g.: Directory of Open Access Journals at: https://doaj.org/.
221 See e.g.: Keith G. Jeffery, 'Open Access: An Introduction', Ercim News, 64, European Research Consortium for 

Informatics and Mathematics, January 2006. 
Available at: http://www.ercim.eu/publication/Ercim_News/enw64/jeffery.html

222 In general in the green model the contribution is subject to peer-review process before it is released to open-access 
and some limits regarding the time (usually an author cannot release it before lapse of some period regulated in the 
contract) and form (usually only post-prints are subject to open-access) apply in order to allow for recouping the 
costs of peer-review and edition of the text.
The gold model in most instances relies on institutional funding provided directly for the open access journals. The 
hybrid model is financed on a case-to-case basis by the authors or their founders and covers only selected 
contributions. For more on the costs of science publishing see, e.g.: Richard Van Noorden, 'Open access: The true 
cost of science publishing', Nature News, Nature, Vol. 495, 28 March 2013, pp. 426-429.
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Creative Commons movement, the scientific system developed its own models of  Open

Access  licensing that better  reflect  internal  logic of  the system according to which the

scientific copynorms evolved. One of the examples of such specific scientific open access

licences is provided for by the Digital Peer Publishing Licence223 developed in co-operation

with the Institute for legal issues of free and open resources (Institut für Rechtsfragen der

Freien und Open Source Software)224 in Germany. Germany is one of the main European

players in the field of  fostering  Open Access  scientific publishing225,  next to the United

Kingdom.226

The two degrees of Open Access publishing within scientific system, commonly referred to

as  gratis  open access and  libre  open access227 tackle the two different types of barriers

potentially  interfering  with  scientific  rationality  described  above.  The  gratis dimension

counters  economic  limitations,  whereas  the  libre  dimension  considers  potential  legal

obstacles. Both are assured by the innovative business and legal models which evolved in

response to mutual irritations between the systems of science, technology, economy and

law  in  order  to  allow  for  ample  flowering  of  the  scientific  rationality  nurtured  by  the

scientific copynorms.

In conclusion, if scientific copynorms were divided into three categories, we could consider

attitudes towards a) free reproduction, b) free dissemination, c) free access to the whole or

parts of the scientific works (where  free  is understood as covering both  gratis and  libre

dimension). Scientific copynorms would have an unconditional positive value in the case of

b) and c), and a conditional positive value in the case of a) where the condition would be a

proper  acknowledgment  of  the  originality,  author  and  the  source  of  the  reproduced

content.228

223 For more information on this license, see: http://www.dipp.nrw.de/ueberdipp/. (Accessed 29.02.2016)
224 See: http://www.ifross.org/.  (Accessed 29.02.2016)
225 In this context the role of Max Planck Society for the Advancement of Science (Max-Planck-Gesellschaft zur 

Förderung der Wissenschaften), initiator of the Berlin Declaration on Open Access to Knowledge in the Sciences 
and Humanities should be underlined.

226 For detailed information on Open Access initiatives within the scientific system in the United Kingdom see: e.g.: 
David Willetts, 'Open, free access to academic research? This will be a seismic shift', The Guardian, 01.05.2012; 
Martin Paul Eve, 'Open access: are effective measures to put UK research online under threat?', The Guardian, 
28.07.2014; Accessibility, sustainability, excellence: how to expand access to research publications. Report of the 
Working Group on Expanding Access to Published Research Findings. (Also known as Finch-Group-Report) 
available at: http://www.researchinfonet.org/publish/finch/ (Accessed 29.02.2016); Research Councils UK Policy 
on Open Access available at: http://www.rcuk.ac.uk/research/openaccess/policy/.  (Accessed 29.02.2016)

227 See e.g.: Peter Suber, “Gratis and Libre Open Access”, The Scholarly Publishing and Academic Resources 
Coalition, 2008, available at: http://www.sparc.arl.org/resource/gratis-and-libre-open-access. (Accessed 
29.02.2016)

228 See: The table no.1 below.
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b) Copynorms within the artistic system
The concepts  of  plagiarism  and  self-plagiarism  constitute  the  core  of  copynorms  also

within  the  artistic  system,  however  the  understanding  of  them  in  this  context  differs

considerably  from  in  the  scientific  system.  In  general,  the  attitude  towards  acts  of

plagiarism and self-plagiarism within the system of art might be perceived as less strict

than within the system of science. This more “relaxed” approach is present both at the

level  of  denotation  –  similar  cases  would  be  perceived  as  acts  of  plagiarism or  self-

plagiarism within the scientific system and as acts of “no-plagiarism” or “no-self-plagiarism”

within the system of art – and at the level of sanctions, for within the scientific system

formalised disciplinary proceedings co-exist with the less formal stigmatising mechanism,

whereas (due to its generally less formalistic nature) the artistic system limits itself to the

reputation-based punishments. In both cases, however, the concepts of  plagiarism and

self-plagiarism  have  been  shaped by the  relevant  copynorms,  independently  from the

copyright  regulations  and  are  at  the  centre  of  norms  regulating  production  and  re-

production of creative works.

Within  the  artistic  system -  a  creative  system par  excellence,  like  within  the  scientific

system - great importance is given to the recognition of the authorship. Nonetheless, the

attribution  norm  within  the  artistic  system  is  shaped  differently  from  its  scientific

counterpart, for also here a characteristic relaxation is present.

The less strict approach towards the practice of quotation and reference within the system

of  art  is  inextricably  linked  to  the  considerably  high  level  of  expectations  addressed

towards the “readers”229 of art. Creators often take for granted the erudition of their public,

hence awaiting that the “readers” will be capable of distinguishing on their own the source

of  inspiration,  or  sometimes even of  direct  quotes  stemming  from other  works  of  art.

Creators themselves attach less importance to clear and expressed acknowledgment of

their authorship in cases of partial reproduction of their works, for becoming an inspiration

for one's peers is perceived within the artistic system as flattering. Not without significance

is also the fact that in some genres of art e.g.: sculpture - exact quotation, which would

acknowledge the authorship of the original work(s) that served as an inspiration, is not

easy to achieve. The smaller strength of the attribution norm is also the corollary of the

ambivalent attitude towards the act of copying within the system of art. As was already

indicated in the section devoted to the general description of the artistic system, artistic

229 The term reader is used in this context within the quotation marks for it is intended to mean all the public of various
genres of art, not limited to literature.
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copynorms oscillate between the quest for innovation aimed at causing surprise – and thus

condemn any type of copying on one hand- and praise for reproducing something that is

seen as a model worthy of replication, if not even imitation. The attitude towards copying

within the artistic system is also culturally dependent, hence it changes not only with the

lapse of time and differs significantly between different periods in the history of art 230, but

also shifts between various civilizations231.

Nevertheless, artistic system, in general, oscillates between approbation of copying and its

reproach in  all  the historical  periods and cultural  zones.  The rhythm of  this  oscillation

determines the denotation of  the concepts of  plagiarism and  self-plagiarism within  the

system of art through the copynorms that set the limits with regard to what is acceptable in

the process of production and reproduction of the artistic works. The difference sometimes

might be very subtle, and genre-specific. Whereas using elements of one's work as an

inspiration or for the sake of criticism, pastiche or satire is generally accepted, the exact

imitation of a work will already amount to an abuse, unless used for perfecting one's skills.

Though every artist is expected to develop a unique style, excessive repetition may be

perceived as a manifestation of hackwork.

In general, artistic copynorms set the liquid borders of the denotation of both  plagiarism

and self-plagiarism on a case by case basis.

230 According to many scholars “>>originality<< became a significant cultural value, and plagiarism a powerful 
cultural taboo” in art (Stuart P. Green, op.cit., p.177) only at the inception of copyright legislation which promoted 
the vision of the Romantic author together with the proprietary approach towards creative works, fostered mainly 
by the economic system, represented by the publishers and booksellers. See also: Mark Rose, Authors and Owners:
The Invention of Copyright. Cambridge, Mass: Harvard University Press, 1993; James Boyle J., Shamans, Software
and Spleens: Law and the Construction of the Information Society, Harvard University Press, 1997; Peter Jaszi, 
'Toward a Theory of Copyright: The Metamorphoses of “Authorship,”' Duke L.J. 455, 473 (1991); David Lange, 
'At Play in the Fields of the Word: Copyright and the Construction of Authorship in the Post-Literate Millennium', 
55 Law & Contemp. Probs.,Spring 1992, at 139; Martha Woodmansee, 'The Genius and the Copyright: Economic 
and Legal Conditions of the Emergence of the “Author,”' 17 Eighteenth-Century Stud. 425 (1983); Martha 
Woodmansee & Peter Jaszi (eds.), The Construction of Authorship: Textual Appropriation in Law and Literature, 
Duke University Press Books, 1994; David Nimmer, 'Copyright in the Dead Sea Scrolls: Authorship and 
Originality', 38 HOUS. L. REV. 1 (2001); Thomas Mallon, Stolen words: Forays into the Origins and Ravages of 
Plagiarism, Ticknor & Fields, 1989; Benjamin Kaplan, An Unhurried View of Copyright, The Lawbook Exchange, 
Ltd., (Reprint) 2008.

231 See e.g.: William P. Alford, To Steal a Book is an Elegant Offense: Intellectual Property Law in Chinese 
Civilization, Stanford University Press, 1995; L.M. Dryden, 'A Distant Mirror or Through the Looking Glass? 
Plagiarism and Intellectual Property in Japanese Education' in: Lise Buranen and Alice M. Roy (eds.), Perspectives 
on Plagiarism and Intellectual Property in a Postmodern World, State University of New York Press, 1999. The 
positive evaluation of the process of copying within the modern artistic system is not only limited to the Asian 
cultures. The exact copying is perceived as a virtue and is highly appreciated also within the Orthodox tradition of 
icon painting, where the aim is the exact reproduction of a given style according to the strict rule, not the innovation
of any kind. See, e.g.: Alfredo Tradigo, Icons and Saints of the Eastern Orthodox Church, Getty Publications 2006; 
Paul Evdokimov, The Art of the Icon: a Theology of Beauty, Oakwood Publications, 1990; Александр Николаевич 
Стрижев, Православная икона, канон и стиль: к Богословскому рассмотрению образа, Паломник, 1998. 
Nevertheless, the icon painting might be perceived as located at the intersection between the system of art and 
religion and therefore will be analysed in more detail in the section devoted to the religious system.
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Their fluidity regarding the concept of plagiarism may be best exposed on the case study

that involved the winner of the top prize in the Arts Stories category in the 2003 World

Press  Photo  awards,  the  photographer  Peter  Białobrzeski232.  After  he  won  the  prize,

Białobrzeski got used to being constantly called and asked for advice by his colleagues

who treated him as an unquestionable authority. No matter whether flattered by his sudden

professional promotion that turned his name into a world-wide recognisable brand or just

aware of the non-formal copynorms amongst photographers that assume sharing (to some

extent) of one's experience - Białobrzeski willingly advised on photographing techniques.

Asking for guidance was perceived by him as a normal practice. However, when called by

“father-and-son team Horst and Daniel Zielske”233 he refused to give advice for he was

asked not about general issues, but specifically about detailed information concerning one

“photograph of the Nanpu Bridge including the type of film, exposures and vantage points

used”234. It was not the act of asking for professional advice that could potentially foster

copying of the photographer's style that annoyed Białobrzeski and roused his vigilance,

but  the  fact  that  the  exact  details  he  was  asked  for  could  be  used  not  only  for

reconstructing his style, but even for producing an exact imitation of his work. Later on,

when seeing a nearly exact copy of his own award-winning photograph235, Białobrzeski

described his feelings as comparable to the situation of having his “house burgled”236 and

called the work of his competitor “a senseless act of imitation”.237 He also admitted that for

him “[i]t’s not a legal issue. It’s a moral issue”238 referring therefore indirectly to the body of

informal copynorms.

Interestingly enough, “Hamburg Museum für Kunst und Gewerbe, who were about to host

the  Zielske’s  >>Megalopolis  Shanghai<<  exhibition”239 when  asked  by  Białobrzeski  to

remove the photographs that  “he claimed bore significant similarities to his own earlier

work”240 “refused to do so, and told Photo District News that their lawyers had advised “…

232 This case study is described here after the article 'Visual Plagiarism: when does inspiration become imitation' found 
at the Editorial Photographers United Kingdom&Ireland. The private mailing list and public resource for editorial 
photographers. At: http://www.epuk.org/The-Curve/456/visual-plagiarism?pg=2 (Accessed 29.02.2016)

233 Ibidem.
234 Ibidem.
235 For the comparison of the two photos see: Photos no.1 and no.2 below.
236 Ibidem.
237 Ibidem.
238 Ibidem.
239 Ibidem.
240 Ibidem.
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that the photographs in question are independent of each other, each of them being an

image in its own right.”.”241

Photo no. 1 and 2. Source: Editorial Photographers United Kingdom&Ireland. The private

mailing list and public resource for editorial photographers.  At:  http://www.epuk.org/The-

Curve/456/visual-plagiarism?pg=2

Left: Bialobrzeski’s photograph of the Nanpu Bridge, Shanghai, with (right) the Zielske’s

version.

The afore described case study shows flexibility of the copynorms within the system of art.

For it was not the advice sought, nor the potential copying of the style and techniques

used by Białobrzeski that he would most probably perceive “as normal”, i.e. acceptable

from the perspective of the artistic copynorms, but the abuse of the information shared by

him in good faith that took place when the original photograph was imitated. The refusal of

the museum to remove the imitated photograph could also be perceived as the fluidity of

the artistic  copynorms, which in this context might be perceived as favouring copying.242

Nevertheless, it might equally be an example of incompatibility of artistic copynorms with

the legal regulations within the copyright regime.

The delimitation of instances of self-plagiarism according to the artistic copynorms is even

more difficult than the delimitation of the cases of plagiarism, for the social norms tend to

be even more flexible in this situation. The flexibility in this case is the result of another

ambiguity  that  is  enclosed  within  the  artistic  system:  that  of  the  unstable  equilibrium

between the quest for creativity on one hand, and the common acceptance of the practices

aiming  at  the  development  of  a  style,  on  the  other.  Style,  in  this  context,  could  be

understood broadly: both as an artistic tradition followed by multiple artists and as a style

241 Ibidem.
242 It could, however, equally be seen as a progressive conquest of the artistic copynorms by the rationality of the 

copyright law, the approach which will be addressed further on.
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of a particular artist, which is treated like his artistic signature, securing recognisability of a

given artist  and his works.  The former is relevant for  the cases of ordinary plagiarism

(other-plagiarism) described in detail above and therefore will not be analysed here, the

latter exposes artist's creativity to temptation by encouraging reproduction of the artistic

solutions that have proven successful in the past. Again, the boundary between what is

acceptable and what is condemned by the copynorms is difficult to delineate. On one hand

both the artist and the rest of the artistic system clearly benefit from a recognisable identity

of a particular creator, on the other -  “a style that is established may become the very

antithesis of creativity”243 and the lack of creativity may exclude a given author from the

artistic system for an artist should aim at creating “works that make genuine aesthetic

contributions  to  the  progress  of”244 history  of  art.  When  an  artist “adds  nothing  of

significance, makes no aesthetic progress in insignificantly repeating features that have

been created at some other time, even if those features were created by the artist him or

herself” according to a strict interpretation of some copynorms,  the artist stops being an

artist, for  “while receiving credit for a project previously finished: [the person is] enjoying

the status  of  >>artist<<  when the  status  has expired.”245 In  some genres of  art,  self-

plagiarism or any kind of routine, which kills creativity that might turn a potential work of art

into an ordinary potboiler is perceived as even worse than plagiarism of another's work.

This dimension of the artistic  copynorms can be illustrated by the quote from Picasso,

which warns artists against reproduction of one's own work while remaining more tolerant

towards the acts of “borrowing” from artistic works created by someone else:  “We must

pick what is good for us where we can find it -except from our own works. I have a horror

of copying myself.”246

Still, in many instances the  “tendency to think of styles as “natural” outgrows of artists'

personalities  seems  to  excuse  the  non-contributing,  non-significant  repetition  of  once

aesthetically interesting elements.”247 In fact, both the regular public and art critics enjoy

easily recognisable patterns created by Mondrian – which, after establishment of the style,

could as well be perceived as middling self-plagiarism – equally, if not more than his more

“creative”,  or  at  least  definitely  less  repetitive  realistic  seascapes  characteristic  of  his

243 David Goldblatt, 'Self-Plagiarism', The Journal of Aesthetics and Art Criticism, Vol. 43, No. 1 (Autumn, 1984), p. 
73.

244 Ibidem, p. 74.
245 Ibidem, p. 72.
246 Ibidem, p. 71.
247 Ibidem, p. 72.
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earlier  pieces248.  Paradoxically,  in such a situation one might say that a given painting

presenting an original  view of a seascape,  P was painted by Mondrian but  P  is not a

'Mondrian', where 'Mondrian'249 is treated comparably to a trademark or a logo, constituted

by the repetitive, non-creative application of the already established artistic style.

Reproduction  of  one's  own  work  might  therefore  be  perceived  in  one  context  as  an

unacceptable act of self-plagiarism that by excluding creativity puts the author outside the

borders of the artistic system, and in another as a desirable accumulation of approved

ideas, styles and standards (similar to the cumulative character of the scientific system).

As in the context of ordinary plagiarism, the  copynorms  concerning self-plagiarism also

work on a case-by-case basis.

A very specific case which has recently gained on importance, and which might also be

perceived as a particular act of self-plagiarism within the artistic system, is to be found in

the form of unaccepted practices with regard to so-called “limited editions” of artistic works.

These practices amount to reproductions of series of artworks that were supposed to be

unique i.e. non-reproducible, hence primarily sold under the slogan of  “limited edition”.250

Such  reproductions  are  sometimes  seen  as  non-acceptable  acts  of  self-plagiarism,

however the difficulty which arises in such cases is a corollary of the economic rationality,

which sets the rules of art market just like it sets the rules of any other type of transaction.

Unaccepted  practices  concerning  limited  editions  should  therefore  be  perceived  as

condemnable by the copynorms stemming from the economic system, but not the artistic

one.

So far only the part of artistic copynorms that refers to acts of production and reproduction

of the artistic works has been described, with special focus on the copynorms delineating

the specific understanding of  the concepts of  plagiarism and  self-plagiarism within  the

artistic system. However, it is not only the designation of the concepts of  plagiarism and

self-plagiarism that differs between the system of science and the system of art, but also

the whole set of  copynorms that regulate sanctions in case of the unaccepted copying

practices. As was already explained in the section devoted to the scientific system, science

has developed a whole range of sanctions for the commitment of (self-) plagiarism that

range from fully informal to strictly formalistic, for example the revocation of a scientific title

248 Ibidem, p. 72.
249 Ibidem, p. 73.
250 See: Daniel Grant, 'In 2012's Art World, More Lawsuits Than Art', Huffington Post, Huffpost Arts& Culture, 

21.12.2012, at: http://www.huffingtonpost.com/daniel-grant/in-2012s-art-world-more-l_b_2338534.html  .(Accessed 
29.02.2016)
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or an academic demotion. The artistic system, being in general much less formal than the

system of science, is also characterised by a less formal framework of sanctions applied in

the situation of these acts of copying that are not acceptable from the perspective of the

relevant copynorms. Notwithstanding their informality, such sanctions cannot be perceived

as less severe for the potential violator of the artistic copynorms. While it is true that it is

not possible to formally degrade an artist or revoke any artistic title from him, nevertheless

the harm caused to his reputation in case of publicised act of (self-) plagiarism in some

cases may permanently exclude him from the artistic system: creativity is perceived as the

key that opens the door to the artistic system, and copying is accepted only within the

narrow lines  delimited  by  the  artistic  copynorms.  A person  who  is  accused  of  (self-)

plagiarism is therefore accused of a lack of creativity – the primary quality of an artist - and

cannot therefore be recognised as one. As such, the sanctions for the commitment of

(self-) plagiarism that have evolved within the artistic system, even though informal, in fact

may decide on the borders of the artistic system through the exclusion of works and/or

their authors in case there is too low a level of creativity involved in the production of a

particular artefact, as judged from the perspective of the artistic copynorms.

To summarise this part of analysis before focusing on the other set of copynorms, it should

be stated that in general artistic copynorms have an ambivalent attitude towards the acts

of free copying. On one hand, copying within the framework of (one's own) artistic style is

generally accepted as a condition precluding an occurrence of (self-) plagiarism, on the

other, reproduction hardly ever involves creativity, which in its own right is perceived from

the perspective of the artistic copynorms as a conditio sine qua non qualifying a work as

belonging to the modern artistic system. Therefore, an artist developing his own style to

function  as  his  personal  signature  must  constantly  balance  between  repetition  and

invention of the new so as not to be accused of losing the feature that qualifies him or her

as an artist: creativity. An artist who uses the works of others as a source of inspiration has

to  be  equally  careful  not  to  cross  the  thin  line  that  delineates  a  behaviour  generally

accepted by the artistic copynorms from a condemnable one. One is also free to copy in

order to follow the artistic style established by others, however exact copying of someone

else's work in most cases would be perceived as unacceptable, unless done for the sake

of creating a new work that incorporates the old one for instance in the form of a pastiche

or parody, or solely for the sake of perfecting one's own skills.
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Quotation rules are less strict than within the scientific system, for an artist usually expects

the public to be able to  recognise the quotation and attribute it  to the original  author;

indirect, “between the lines” quotations are therefore more widespread within the artistic

system than within the scientific one. Artistic  copynorms regulating social dynamics with

regards to production and reproduction of artistic works should be perceived as oscillating

between the acceptance of free copying in particular situations and its condemnation in

others, where  creativity should be treated as the relevant touchstone. In general, artistic

copynorms are  less  strict,  hence  more  “copy-friendly”  than  their  counterparts  in  the

scientific system. Due to their flexibility, artistic  copynorms decide on what is acceptable

and what is not acceptable in terms of free copying in the world of art on a case to case

basis.

Copynorms  referring  to  the  dissemination  of  and  access  to  artistic  works  that  were

developed within the artistic system have already been signalled in the section devoted to

the  description  of  the  artistic  system  as  such.  The  positive  attitude  towards  free

dissemination and facilitation of access to artistic works is a corollary of the communicative

nature of art, as described in detail before. There is no art without the public and no art

without a constant dialogue between existing works of art and new creations. The last

statement may arouse controversy due to the obvious fact that every artist has a right

(acknowledged also in the copyright law) to retain his own creation without showing it to

others.  Paradoxically,  however,  in this thesis it  is  claimed after Niklas Luhmann that  a

single creation gains the status of a work of art, i.e. is perceived as belonging to the social

system of art only when shared with others, otherwise a single creation that is kept secret,

remains just a single creation kept secret, not a part of the artistic system.

Therefore, due to its communicative nature, the artistic system has developed a whole set

of  copynorms  that  foster  free  access  to  and  distribution  of  the  artistic  works.  The

institutions of  museums and galleries,  which are equivalent  to  a  library for  the artistic

system,  are  the  quintessence  of  pro-open  access  artistic  copynorms.  Their  mode  of

operation also fosters the process of reproduction of artistic works in the form of exhibition

catalogues,  albums, posters and alike.  In  such instances,  however,  artistic  copynorms

concerning free copying of artistic works are conditionally positive, for the reproduction is

welcome provided that  the source and authorship are properly acknowledged and the

adequate quality of the reproduction is kept so that no detriment to the reputation of the

artist occurs. It is also widely accepted within the artistic system that the artists should
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have the right to decide about the context in which their work would be reproduced or

presented – in that the artistic  copynorms, equally to scientific  copynorms, resemble the

moral rights of the author as regulated by copyright law in some legal orders. Once again it

should  be  underlined  that  being  a  creative  system  par  excellence,  art  gives  a  lot  of

importance to artist's  prominence and therefore all  the artistic  copynorms  that regulate

access and distribution as well as reproduction of artistic works would usually focus on

protecting the reputation of the author and fostering the attribution norm.

Summarising,  all  the  above-mentioned  types  of  artistic  copynorms,  i.e.  the  attitudes

towards free production,  free  reproduction,  free  access and free  distribution  of  artistic

works,  should  be  perceived  as  generally  bearing  a  positive  value  (even if  sometimes

conditional). If compared to scientific copynorms, artistic copynorms could be described as

even more flexible and fluid, if not relaxed.

Artistic copynorms also seem to provide for much more freedom with regards to the acts of

access to and production, reproduction and distribution of artistic works than the prevalent

regulations within the copyright regime.

This  image  of  a  more  “relaxed”  and  more  fluid  approach  expressed  through  artistic

copynorms is  due  to  the  fact  that  informal  copynorms that  evolved  within  the  artistic

system (like those that evolved within the system of science) could be described as “taking

into account” mostly the moral rights' dimension of the copyright regulations. The body of

moral rights, as regulated in some copyright regimes, is in fact the reflection of the informal

copynorms which evolved within these social systems and that put the human creativity at

their core. Scientific and artistic systems are the best examples thereof.

Since both the moral rights as regulated in some legal systems, and the above-described

informal copynorms are focused on securing the reputation of the author and fostering the

attribution norm - therefore they are perfectly tailored for the needs of creative systems

such as science and art.  Creativity is what lies at the core of these systems and both

informal copynorms and the moral rights regulations focus on protecting past creativity and

fostering the future creativity through the mechanisms of protecting the fame of the creator.

Therefore, moral rights as regulated in some legal orders indeed bear some resemblance

to  informal  copynorms  that  evolved  within  creative  systems.  This  similarity  prevents

conflicts between formal moral rights and informal copynorms stemming from the creative

systems such as science and art.
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These dynamics change when it comes to the remaining set of copyright norms. For the

rationality  of  the  copyright  regulations  aimed  at  protecting  the  pecuniary  interests  of

copyright-holders is in fact unfamiliar both to the artistic and scientific systems. The logic of

these norms, which puts the monetary interests at the centre of attention, indicates their

economic provenience.  Hence,  frictions between the body of  informal  copynorms,  that

evolved within the artistic and scientific system (partially reflected also in the moral rights)

and these copyright regulations that protect pecuniary interests may in fact be perceived

as a conflict between the creative systems of communication like science and art on the

one hand,  and the economic system on the other.  It  might  be claimed therefore,  that

artistic  copynorms are in line with the copyright regulations protecting the non-pecuniary

interests,  at  the  same time ignoring -  if  not  contradicting  -  the copyright  protection of

pecuniary interests. Nevertheless, it is not the economic nature of the interests protected

by these copyright norms per se that contradicts the creative rationality inbuilt within the

artistic system (and scientific system alike). It is rather the prevailing form that the current

system of protection of these pecuniary interests takes, which is based on the proprietary

vision of creative works. This assumes far-reaching mechanisms limiting the access, use

and  re-use  of  already  existing  creative  works,  which  are  counterproductive  when

considered against the logic of the artistic system.

It  is  worth  underlining,  therefore,  that  tensions  between  the  creative  rationality  of  the

artistic and scientific systems on the one hand, and the current form of copyright protection

of pecuniary interests stemming from the creative works (of artistic or scientific nature) on

the  other,  should  not  lead  to  the  conclusion  that  artists  (nor  scientists)  disregard  the

importance of gaining financial gratification for their work. It solely proves that the artistic

system (like  the  scientific  one)  is  governed  by  rules  that  differ  considerably  from the

prevailing mechanisms currently installed within the economic system, due to the fact that

artists (like scientists and all other creators) are frequently remunerated in an indirect way.

Hence,  the  protection  of  reputation  gained  in  reward  for  an  artists'  creativity  (or  for

scientists, a reward for intellectual work) is what matters most within the creative systems

(such as science or art), also in view of safeguarding the financial interests of creators.

This dynamic is well illustrated by the results of the research project on the sociology of

literature done by the Polish foundation Korporacja Ha!art, which revealed quite a  positive

attitude of the interviewed writers towards acts of illegal digital distribution of their works in
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the  form  of  e-books.251 Out  of  75  interviewed  Polish  writers  only  10%  criticised  file-

exchanging practices that involved the unauthorised circulation of their works, whereas

around one third of the respondents unambiguously supported free exchange of literary

content via the Internet.252 One of the main arguments raised by the interviewed authors in

support  of  the  free  circulation  of  their  creative  works  was  that  in  fact  an  economic

rationality based on the principle of indirect benefits. According to the interviewed writers,

the free circulation  of  their  creations could  help with  “spreading the word”  about  their

works,  and hence  “be  materially  beneficial  in  the  future”253. Very  illustrative  of  this

approach is the following quote from one of the interviews: “I'd prefer not to use the term

'theft'. As an author I am absolutely not worried about it [the copying of digital books over

the Internet] (…) I believe it can even be to my own benefit if people download my book for

free”254. Therefore, it is not an ignorance of the economic benefits on the part of the artists

or scientists in this case writers – but the specificity of the mechanisms that are capable of

safeguarding their income in the systems of art or science that their function in, that leads

to a high level of acceptance when it comes to the free circulation of content goods.

What is also important to underline here is the fact that mechanisms for the protection of

pecuniary interests based on the indirect income that have evolved in relation to creative

systems such as science and art, are reinforcing the basic logic of such systems since

they are inherently based on principles of sharing and re-use. This is not the case however

when it comes to the prevalent mechanisms of protection of economic interests within the

current  model  of  copyright  protection:  the  “closed”,  proprietary  approach  to  works  of

intellectual and artistic creation that is supposed to safeguard the income of creators is in

fact  counterproductive  from  the  perspective  of  the  main  functions  of  such  creative

systems.

Another reaffirmation of the statement that the artists'  (like scientists')  approval  of  free

circulation  of  their  works  should  not  be  treated  as  a  sign  of  ignorance  towards  the

protection of their  pecuniary interests in relation to these works comes from observing

251 Grzegorz Jankowicz i in., Literatura polska po 1989 roku w świetle teorii Pierre’a Bourdieu. Raport z badań, 
Kraków, 2014. The project was financed by the Polish National Science Centre (file number DEC 
-2011/01/D/HS2/05);

252 Jan Sowa, “I'd prefer not to use the term 'theft'. Polish writers and copyright.” in: Understanding the Social Impacts
of Copyright. The Post-Conference Publication. CopyCamp, Warsaw, November 6-7, 2014, Modern Poland 
Foundation, Warsaw 2014, p.21.
Available at: http://prawokultury.pl/media/entry/attach/CopyCamp-2014_post-conference_publication.pdf  
(Accessed 29.02.2016)

253 Ibidem.
254 Ibidem.
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creators' reactions towards the unauthorised commercial use of their works; this is most

often unambiguously negative.255

Therefore,  one could risk a statement  that  the free circulation of  information goods is

tolerated or even reinforced by the artists (and scientists) as long as it takes place within

the borders of the artistic system (or its scientific counterpart) and serves the fulfilment of

the  goals  set  by  the  logic  and  function  of  the  given  system:  dissemination  of  artistic

(scientific) works that sets in motion a specific type of communication of an artistic (or

scientific) nature as described above, and based on the principles of sharing and re-use

where the only limit is the requirement of the proper protection of author's reputation as

safeguarded by the body of informal copynorms (or their legal counterpart: moral rights).

Once an unauthorised circulation takes place outside of the artistic (scientific) system and

is aimed e.g.  at  satisfying someone's economic interests,  implied consent  for  the free

distribution, redistribution or re-use expires since the reasons for which it was given are

now absent.

Validation of the statement that approval of the free circulation and re-use of artistic works

is inherently and inseparably connected with the rationality of the artistic system – and

hence is operational only within its borders - can also be found in remaining arguments

raised by the interviewed writers when asked to explain their positive attitude towards the

'free and open'  paradigm.  The communicative  nature of  literature which assumes that

books are there “to be read by readers”256 (like other works of art are there to be shared

with the public), as well as reciprocity principle according to which artists constantly use

and re-use ideas, concepts and content created by others and therefore should be obliged

to let their own creations also be used, were raised as the main arguments in favour of this

pro-circulation approach, next to the economic rationale based on indirect remuneration

principle  described  above.  These  explanations  lead  to  the  conclusion  that  in  fact  the

nature,  rationale,  function,  objectives  and  mechanisms on which  the artistic  system is

based require consent for the free circulation and re-use of artistic works and that this is

inherently connected with the specificity of the artistic system (per analogiam:  scientific

system)  and  therefore  cannot  be  extrapolated  to  other  systems,  e.g.:  the  economic

system.

255 Ibidem. See also: Interview with David Mabb, an artist in: Art and appropriation, when does artistic freedom 
become a copyright infringement, Art!AwTV project supported by Arts Council England and University of Arts 
England, available at: www.artquest.org.uk.  (Accessed 29.02.2016)

256 Jan Sowa, 'I'd prefer not to use the term 'theft'…. op.cit. p.22.
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These tensions between the artistic rationality that fosters sharing and re-use for the sake

of  invigorating  the  communicative  mechanisms installed  within  the  system of  art,  and

further  reinforced  by  new  technological  possibilities  on  the  one  hand  and  the  more

restrictive economic logic protected by copyright regulations on the other, are reflected by

the growing popularity of Creative Commons licences amongst the artists. This alternative

model of licensing, which could be perceived as the result of a structural coupling between

the aforementioned systems, in fact allows for the fuller development of the communicative

nature of the artistic system in line with the artistic copynorms but  without compromising

economic interests of the artists. Since Creative Commons licensing allows for unrestricted

sharing and re-use of artistic works for the sake of subsequent artistic creations within the

framework of the existing copyright law, it could at the same time be (and in fact is) used

for excluding commercial uses of the artistic creations.257

The present tensions between the informal copynorms of the creative system on the one

hand and the current copyright regime on the other, might therefore be attributed to the

imbalance  within  the  copyright  regulations  that  gives  preference  to  the  protection  of

pecuniary interests (through the application of a proprietary approach) over moral rights.

This imbalance might also be perceived as favouring the economic rationality over the

artistic (and scientific) one. Moreover, this current model of legal protection of economic

interests, which is based on the “closed”, proprietary paradigm should be perceived as

counterproductive  from  the  perspective  of  the  creative  rationality  of  the  artistic  and

scientific systems. The current system was introduced and fostered by the recent shift in

the  international  intellectual  property  law-making  process,  which  began  with  the

introduction  of  the  intellectual  property  regime into  the  framework  of  the  World  Trade

Organisation. This will be described in more detail further on.

The differences between the economic rationality which is currently protected through the

mechanisms of the proprietary approach that prevails in the current international copyright

regime on the one hand and the artistic rationality as protected by the artistic copynorms

(or more broadly creative rationality and creative copynorms that evolved both within the

257 Commercial use is not absolutely excluded within the Creative Commons licensing model, for some of the licences 
go that far in their openness that in fact allow even for commercial use; e.g.: CC0 Public Domain Dedication, CC 
Attribution (CC BY), CC Attribution - ShareAlike (CC-BY-SA), CC Attribution - NoDerivs (CC BY-ND). Some 
other types of CC licenses, however, may be used for safeguarding only non-commercial use of the artistic works, 
e.g.: CC Attribution-NonCommercial (CC BY-NC), CC Attribution-NonCommercial-ShareAlike (CC BY-NC-SA), 
cial use of the artistic works, e.g.: CC Attribution-NonCommercial - NoDerivs (CC BY-NC-ND).
See:http://creativecommons.org/examples.  (Accessed 29.02.2016)
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artistic and the scientific system) on the other, could therefore be perceived as the major

source of tension between the formal and informal bodies of norms.

One of the best examples of the strong tension between the creative rationality that drives

both the artistic and the scientific system on one hand, and the proprietary approach which

is  the  prevailing  mechanism  used  for  the  protection  of  economic  interests  within  the

current copyright regime on the other hand, is the case of appropriation within the system

of art that has already been mentioned in relation to the problem of plagiarism. The use

and re-use of an earlier existing artistic works is perceived as a normal artistic practice that

expresses the right to the artistic freedom (belonging to the system of art), but it triggers

the risk of copyright infringement (part of the legal system). It is important, however, to

underline the fact that copynorms stemming from the legal system - securing permission

from the copyright holder of an already existing, hence copyrighted work of art,  at the

beginning of the artistic process with an aim of creating a new form and adding meaning to

existing works - are counterproductive under the artistic rationality that perceives every act

of artistic creation (including the re-use of existing works of art) as exploratory and intuitive

in nature, and therefore with no precise aim nor prediction for the final achievement: 

“The idea of asking for a  [legal] permission before you even start the work of art sort of

indicates the way of working. Because of that you exactly know what you are going to do

even before you start  making it.  Art  is  not  about that  for  many artists [because they

actually] make things up as [they] go along, [they] change their mind all the time through

the process of working. What is a regular artistic practice might actually be a copyright

infringement.”258

This example shows that in many situations the strict nature of legal norms stemming from

the copyright regulations cannot be easily reconciled with the creative rationality of the

artistic system.

Nevertheless, even though artistic  copynorms  might in general seem more relaxed and

fluid than the formal copyright regulations, in some instances informal artistic copynorms

might  in fact  be further reaching than their  legal  counterparts.   A detailed comparison

between these two bodies of norms shows that  indeed they evolved around divergent

rationalities.

258 Interview with David Mabb, an artist in: Art and appropriation, when does artistic freedom become a copyright 
infringement, Art!AwTV project supported by Arts Council England and University of Arts England, available at: 
www.artquest.org.uk.  (Accessed 29.02.2016)
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Whereas economic rationality seems to prevail in the process of the current globalisation

of  copyright  law,  thereby putting  the  mechanisms  of  protection  of  pecuniary  interests

based on the proprietary approach towards creative and intellectual works at the centre of

attention, artistic copynorms pivot around the axis of the artists' creativity on the one hand

and the fame and reputation earned as a result thereof on the other. While in most cases

this  pattern  results  in  the  artistic  copynorms  being  more  relaxed  than  their  legal

counterparts,  under  some conditions  these informal  regulations  might  in  fact  be  more

demanding.

Performance art is a good example of a case in which informal artistic  copynorms  are

stricter than the copyright regulations. Copyright law essentially protects originality and

creativity only as far as the expressions of ideas are concerned. In contrast, the artistic

system and consequently also artistic  copynorms are concerned with the whole creative

process, not just the final result thereof. Copyright law is indifferent to ideas alone; what it

reacts to is only the ultimate outcome, whether fixed in the material form of a work of art

(conditio sine qua non of the legal protection in common law model of copyright) or if

externalized and shared with  the public even in a very transient form, as long as this

allows it to be experienced by others and therefore used within the framework of artistic

communication  (the  prevalent  rule  in  the  authors'  rights/droit  d'auteur  systems).  The

copying of ideas that have not yet been realised in an artistic project cannot be legally

protected,  whereas free-riding  on other  artist's  ideas,  even if  (or  especially if)  not  yet

realised in the final artistic work, is clearly condemnable from the perspective of artistic

copynorms259.

At this point it is worth mentioning that in fact the droit d'auteur model of legal protection of

artistic works is much more in line with the creative rationality of the system of art  as

reflected and fostered by the artistic copynorms than the copyright system of protection as

developed within the common law legal tradition. The latter offers protection only when a

work of art is fixed in a material form, and relates to the protection against illegitimate

copying of this material form. In the case of performance art, this limitation is essential due

to the fact that the common law model of copyright is indifferent to the illegitimate acts of

copying of live events, as long as they have not been fixed in any type of material form

(recording). It is only the physical, lasting, material representation of the performance in

259 An artist realising someone else's ideas through the live event within the framework of performance art can surely 
await condemnation that could even lead to exclusion from the artistic system according to mechanisms described 
in the section devoted to plagiarism, unless this re-use is done in accordance with the rules of artistic 
communication described in the section devoted to the artistic system per se.
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the form of a video, sound recording or such like that the common law model of copyright

recognises a work capable of being protected; it is not the performance, ephemeral live

event, action or movement itself that is at the real centre of attention from the perspective

of  the  artistic  system260.  Since  “from  an  artist's  perspective  an  entire  event  both  off

camera, off the sound recording, off any other physical manifestation may well be what the

whole work is all about.”261 For many artists that specialise in performance art the artistic

work  has  various  facets  that  reflect  different  stages  of  the  creative  process:  from  a

proposal for an action (that quite often becomes exhibited itself), to preparation before the

action takes place, to the actual live event, though to the documentation thereof, which is

often exhibited afterwards.262 However,  from the perspective of the artistic system, any

form of a fixation of either a project, or an event itself, is not necessary. Work of art is

everything that happens in the process, including – but independent from - any type of

material representation of the event.

In contrast, the common law model of copyright, perceives works of art as similar to other

commodities, and therefore there is a need for a material form of a work to exist so as to

set in motion the mechanisms of protection that currently are based on the proprietary

approach towards artistic works.

Therefore, the  droit d'auteur  model reflects better the artistic  copynorms in the scope of

performance art than its common law counterpart, as it allows for the legal protection of an

artistic work since it  has been externalised i.e:  since it  was shared with  others in the

process of artistic communication, therefore starting its own existence, independent from

artist's mind.

260 A vivid example of incompatibility of the requirement of fixation of an artistic work with the logic of the 
performance art is provided with in an interview with Simon Faithful, an artist specialising at live events who 
suffered from what he describes as stealing of his ideas by an advertising company that he couldn't neither avoid 
nor be compensated for because of the lack of fixation of his work on which the legal protection within the common
law model of copyright depends. The fact that the basic principle of a live event called Escape vehicle no. 6, 
presented by Faithful during the 2004 Artist's Airshow in Farnborough could have been subsequently legally used 
by the agency for a commercial gain without consent of the author, neither acknowledgment of his authorship 
proves the divergence/contradiction of these two bodies of norms. It is, however, worth mentioning that in this case 
not only the diverse bodies of norms (legal/ non-legal) are involved but also the shift between different systems, as 
Faithful's original work was taken from the artistic system and “installed” in an economic one by the advertising 
company that “stole” his ideas for a commercial gain. Probably the reaction of an artist, supported by artistic 
copynorms, would have been different if his work would have been used within the artistic system. Compare with 
the argumentation provided for above in the paragraphs describing the artists' consent for free distribution and re-
use of their works that is valid only within the framework of the artistic system.
See: Art and ideas. What does copyright recognise as art, Art!AwTV project supported by Arts Council England 
and University of Arts England, available at: www.artquest.org.uk.(Accessed 29.02.2016)

261 See: Ibidem.
262 Ibidem.
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Still, however, artistic copynorms in this context might in fact be more strict than their droit

d'auteur  counterparts, since with regards to performance art the  originality  of an idea is

recognised as the core value that serves as a pivot within this genre of artistic activity,

excluding most instances of copying. In this context, artistic  copynorms might in fact be

more  strict  than  their  legal  counterparts,  notwithstanding  the  more  universal  pattern

according  to  which  artistic  copynorms  are  more  liquid  and  relaxed  than  the  legal

regulations.

In conclusion, it might be stated that the  copynorms that regulate human behaviour with

regards to production, re-production, dissemination and access to artistic works according

to the creative rationality that is the core of the artistic system considerably differ from their

legal counterparts - a fact that potentially leads to multiple conflicts between these two

bodies of norms. The logic of the artistic copynorms - that are generally more fluid, relaxed

and  more  favourable  towards  acts  of  free  reproduction,  dissemination  and  access  to

artistic works as long as the reputation and fame of the author are reinforced - is better

reflected by moral rights, which are a set of regulations characteristic of the droit d'auteur

model of copyright protection. The common law model of copyright regulation is therefore

less compliant with the logic of informal artistic copynorms due to the inadequate level of

protection of moral rights (that put the reputation and fame of the author – the pivot of the

artistic  copynorms - at the centre of the legal protection), as well as due to the specific

approach that leans towards equating artistic works with other types of commodities. This

approach is, inter alia, reflected in the requirement of fixation of a work as a conditio sine

qua non of the legal protection.

Paradoxically however, in some situations the requirement of fixation could be interpreted

as rendering otherwise rigid legal  regulations,  focused mostly on the protection of  the

pecuniary interests through the mechanisms of the proprietary approach, more favourable

towards  the  free  circulation  of  artistic  ideas,  as  the  example  of  the  performance  art

described above demonstrates.

Therefore, it should be stated that the divergence between the legal norms as regulated in

copyright  and  the  informal  copynorms  stemming  from  the  artistic  system  is  of  a

fundamental  character  and is  strictly connected with  the  differences in  provenience of

these two diverse bodies of norms. The different nature of these normative bodies may

lead  to  potential  frictions  that  cannot  be  easily  simplified  to  make  an  unequivocal

comparison of these two different sets of norms on the flexibility/rigidity axis.
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To recap, if artistic copynorms were divided into three categories of attitudes relating to a)

free reproduction, b) free dissemination, and c) free access to artistic works (where free is

understood as without the barriers of any type),  they would have a conditional positive

value in all the cases, where the condition would be a proper reinforcement of the author's

reputation and fame.

c) Copynorms within the educational system

The analysis of copynorms which evolved within the modern educational system requires

exceptionally  clear  distinction  between  the  different  types  of  norms that  comprise  this

normative body. This demarcation along the lines of attitude towards free a) reproduction

(copying),  b) dissemination,  c) access to works that are a result of human intellect and

creativity is essential for understanding the specificity of educational copynorms.

The  whole  system  of  education  as  it  is  formed  nowadays  substantially  depends  on

providing the widest dissemination possible of the works of others, that could be used for

learning purposes, as well as assuring potentially most free and open access thereto. The

new possibilities born with the technological revolution in the field of communication media

even increased the “hunger” of the educational system for the informational input from the

outside world  -  phenomenon that  is  reflected both in  new educational  models gaining

recently on  popularity  such as  Montessori  method or  Democratic  Schools,  and in  the

educational  copynorms  regulating  attitude  towards  dissemination  and  access  to

information goods within the educational system.

These copynorms are unconditionally in favour of the unlimited distribution and access to

information  goods  so  as  to  ensure  the  widest  possible  representation  of  various

approaches, theories and paradigms in multiple fields, and allowing for ample sharing of

knowledge.  The favourable attitude of  educational  copynorms  towards wide access to

information goods is best represented by the institution of the library, which is located both

at the centre of educational system and the scientific system, as described above. The

basic rules according to which every library functions are paralleled with the principles

reflected in educational  copynorms,  therefore by examining the framework within which

libraries function one can also imagine the mechanisms of the educational  copynorms.

Both  aim  at  accumulating  the  widest  possible  collection  of  informational  artefacts  on

various  sides  of  a  given  issue,  and  allowing  access  to  these  by  users.263 Since  the

263 See: Laura N. Gasaway, Values Conflict in the Digital Environment: Librarians Versus Copyright Holders, 24 
COLUMBIA-VLA J.L. & ARTS 115, 2000.
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educational  system,  especially  in  the  digital  reality,  treats  its  entire  environment  as  a

potential  library from which its users – the learners – could benefit, the comparison may

indeed prove very helpful.   The library,  represents the belief that knowledge should be

treated as a public good and that  “access to ideas across time and across cultures is

fundamental to society and to civilization.”264 This logic necessarily clashes with proprietary

approach  that  mainly  shapes  current  international  copyright  regime,  which  perceives

information goods as equal  to  any other  commodities that  could be subject  to  private

property rights.

Although, copyright law in general recognises the specific needs of the educational system

inter alia through the institution of exceptions (droit d'auteur model) and fair use (common

law copyright systems), recent pressures on limiting access to educational resources inter

alia  through restricting interlibrary loans in the digital environment illustrate the potential

tensions.265

Another example of such frictions may be observed with regards to textbooks used at

educational  institutions.  From  the  perspective  of  the  educational  system  the  use  of

textbooks should be subordinated to the general functions of the system, most importantly

to impart knowledge for the sake of facilitating social communion. Hence, the educational

rationality, which aims at providing and successfully transmitting knowledge to the widest

possible circle of learners, induces teachers/instructors, librarians and other professionals

working within the system of education to use all the technologies possible (photocopying,

scanning, linking -  to name but a few) to disseminate and make available educational

materials  they  find  useful  in  attaining  educational  goals.  Such  dynamics  seems

controversial  from the perspective of copyright regulations, despite the nobel intentions

because most educational materials - primarily in the form of textbooks and accompanying

resources (also in the digital format) - are protected under copyright regulations, which

limit  accessibility  (inter  alia through  the  economic  barriers  not  surmountable  for  the

growing  number  of  learners)  and  flexibility  (in  many instances  teachers  would  like  to

modify available materials to meet specific needs of their students but such an activity is

not necessarily fostered by copyright).

From this perspective, new initiatives that have recently emerged provide an interesting

example  of  fostering  the  educational  rationality  within  the  existent  copyright  regime,

264 See: The declaration on the principal copynorms of the librarians as envisaged in: American Library Association 
Core Values Task Force, April 28, 2000, quoted after: Laura N. Gasaway, Values Conflict in the Digital 
Environment: Librarians Versus Copyright Holders, op.cit. p. 6.

265 See, e.g.: Ibidem, p. 20.
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despite potential clashes of the two logics.266 For example, the Open Education Resources

Movement,  aims  at  developing  open/free  textbooks, or  more  generally,  open/free

educational  materials created  in  wiki  platforms  by  volunteering  teachers,  which  are

downloadable from the Internet and modifiable, allowing an individual teacher/learner to

adapt  them  to  their  needs.   Indeed,  projects  aimed  at  providing  open  educational

resources are being developed through  creative commons licences which apply existing

copyright regulations to better meet the needs of the educational rationality by ensuring a

wide access to learning resources, and allowing further distribution and transformative use

thereof within the framework of educational system. Such initiatives could be seen from a

systems theory perspective as an example of a mutual irritation between the educational,

legal and technological systems. The influence of the technological system is crucial in this

context:  such  social  innovations  would  not  exist  if  not  for  the  new  communication

technologies  developed  in  the  digital  domain.  They  are  also  a  perfect  example  of

educational copynorms regulating human behaviour with regards to free dissemination and

access to information goods. They are also an indispensible element of new educational

models such as the Democratic and Montessori  Schools which promise to liberate the

educational  rationality from its  political  constraints  that  are reminiscent  of  the previous

inter-systemic tensions.

So  far  educational  copynorms  regulating  attitude  towards  free  dissemination  of and

access  to information  goods  within  the  system  of  education  have  been  described.

Nevertheless,  the  specificity  of  the  norms  regulating  the  process  of  reproduction  of

information within the educational system should also be highlighted.

In the section devoted to the general description of the educational system, its inclination

towards copying has been already signalled. It has also already been acknowledged that

education could be called 'the master of copying' among the other social systems for not

only  does  it  reproduce  and  encourage  reproducing  communications  from other  social

systems  into  its  own  borders  that  it  recognises  as  desired,  moreover  it  imports  and

reproduces the rules from other systems according to which the distinction within its own

code  of  operation  of  desired/undesirable  behaviour  should  be  made.  The  educational

system based on the mechanisms of teaching/learning, also fundamentally depends on

266 An example of such an initiative in Poland is provided for by a project run by the Modern Poland Foundation 
(Fundacja Nowoczesna Polska), for more details see: http://wiki.wolnepodreczniki.pl/Strona_g
%C5%82%C3%B3wna (source available in Polish only) and https://nowoczesnapolska.org.pl/about-us/ (both in 
Polish and English) (Accessed 29.02.2016). Similar initiatives take place worldwide, under more or less articulated 
slogan of Open Education Resources Movement. One of the most significant initiatives of a kind is represented by 
Open Educational Resources Commons, see: https://www.oercommons.org/  (Accessed 29.02.2016).
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the further reinforcement of multiple copying of the same communications in the process of

learning  until  the  learner  becomes proficient  enough to  be  able  to  produce their  own

works. Before an individual becomes an independent musician capable of improvisation,

not to mention a composer able to write music for others, one usually goes through a long

process of copying music pieces that existed before – proceeding step by step from the

basic to the more complicated ones.267 The same pattern applies to painters, sculptors and

all the other artists. Nevertheless, this model is not limited to the artistic system. According

to the same rules, one has to go through endless exercises based on the principle of exact

reproduction of given signs before one can start writing. Scientists are no more than older,

more  experienced  students  who  before  starting  an  independent  scientific  career  have

gone through the process of repeating and/or proving experiments, paradigms, theorems

invented beforehand by others. Even clergyman before starting their “official” service to

divinity, which is supposed to be based on their individual spiritual skills that allow for an

intimate contact with the God and for becoming a “transmitter” between the  sacred and

profane, nowadays have to go through the process of formal education268, which inter alia

involves a system of examinations, that in most cases, not only encourages but in fact

requires more or less exact copying of the knowledge/information conveyed in the process

of teaching.

It is exactly the institution of an exam that is the quintessence of the copynorms within the

educational system, which perfectly illustrates the schizophrenic attitude towards the acts

of reproduction (copying) in this sphere of social communication. For in fact an educational

system which strongly encourages copying of communications from the approved sources

that  are  recognised  as  authorities  in  a  given  branch  of  knowledge  (that  are  usually

collected, abbreviated and/or explained in all  sorts of textbooks used in the process of

teaching), does not tolerate any signs of even minimal copying between peers taking the

same exam. This paradox can only be fully exposed once one realizes that in fact in most

cases all the students are prevalently required to reproduce the same information that was

conveyed  to  all  of  them  simultaneously during  the  process  of  teaching.  The  modern

educational  system is  still  mostly  based  on  the  principle  of  mass  knowledge  transfer,

where the institution of a  teacher/instructor is located at the centre of the teaching process

267 Even the musical prodigies have to learn notation by copying the notes invented beforehand if they want their 
music to be played by others.

268 At least this is the case in relation to Abrahamic religions of the Book (Christianity, Judaism, Islam) that are 
perceived by the author as the core traditions shaping current religious rationality in the geographic zone analyzed 
in this thesis, with the first two still to be observed as prevalent.
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and  perceived  as  an  ultimate  source  of  required  information  in  the  given  branch  of

knowledge, as well as the source of the evaluation criteria used for grading all the learners

according to the same standards. This model necessarily presupposes that learners are

there to learn from the teacher, and moreover to reproduce this knowledge in the process

of formal evaluation of their progress, that most often takes a form of an examination.

In  this  paradigm the teacher  is  to  decide the type and scope of  useful  and desirable

knowledge and the evaluation criteria according to the guidelines set by her/himself in line

with the requirements announced by the ministry of (higher) education. This model leaves

very little space for individual input of the learners, for they are primarily expected to prove

that they have learned what they have been taught and hence deserve a diploma that is

given only to those who have shown their ability to understand the truths developed by

others inter alia by reproducing them (at least partially) in the process of official evaluation.

This is the case in most educational institutions269 in the analysed region right up to the

level of masters thesis, for also the master students are mostly required to prove that they

'understood' and are able to  use the information developed and delivered to  them by

others.

Doctoral studies, which seem to set the fluid boundary between the system of education

and the system of science, are in fact the initial threshold at which expectations concerning

original input by the researcher (who stops being a learner) are first introduced, with the

aim becoming the discovery of the truth - the ultimate goal of the scientific system - rather

than learning.

The specific copynorms that evolved around the institution of doctoral studies are situated

at  the borderline between the educational  system (which cherishes copying of  what  it

perceives as beneficial) and the scientific system (which is much more discovery-oriented,

and hence tolerates accumulation and even partial reproduction of information but only

when it leads to some development/innovation that could prove useful in the process of

discovering the truth.  These copynorms could also be perceived as slightly discrepant, if

not  completely  contradictory:  on  the  one  hand  creativity  is  fostered  by  the  scientific

rationality, on the other it is inhibited by the still present educational logic which puts the

269 For the educational institutions that are inspired by the individual approach towards learners, their unique interests 
and learning capacities, that moreover do not aim at producing one and only valid program that comes from 
“above” and should be followed by all the students, are still in minority. The best example of the application of 
these ideas in practice is represented by the Montessori and the Democratic Schools described above, which 
although still on the margin of the educational system recently become extremely popular.
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main focus on acquiring knowledge as it is already developed, not pushing it forward. The

dynamic that is perfectly illustrated by the comic strip below.270

 

 

A strip from “Piled Higher and Deeper” by Jorge Cham, available at:

http://phdcomics.com/comics/archive/phd100307s.gif

Therefore, the  copynorms  that have so far evolved within the framework of educational

system are as a rule in favour of reproduction of knowledge/information (sometimes even

in the form of exact copying), the only exception being the situation of an examination

which is regulated by discrepant norms that generally encourage indirect copying (in most

cases learners are supposed to reproduce from their memory the information conveyed to

them by the instructor, which firstly was reproduced in the process of lecturing/teaching

from approved academic sources, that in their own turn are a compilation of someone

else's thoughts and discoveries), simultaneously discouraging the acts of  direct copying

(from the peers taking the same exam or from the cheat sheets).

This  dissonance  of  copynorms is  the  consequence  of  the  double  function  of  modern

educational  system:  firstly,  the  responsibility  for  imparting  knowledge  with  the  aim  of

changing people in the direction of definite goals, i.e.: formation of good “persons, citizens

and workers”271, and secondly, career selection272 as the corollary of the social institution of

certification.  In  fact  the  former  function,  which  could  be  also  perceived  as  “mass

production”  of  identities  that  can  be  shared  between  individuals  and  therefore  also

fostering  the  process  of  social  communication,273 is  based  on  the  principles  of

270 I would like to use this opportunity to express the deepest gratitude to my supervisor prof. Giovanni Sartor and co-
supervisor Jiři Přiban for not resembling at all the professor from the comic strip and being always on the side of 
scientific quest for truth rather than educational repetition of existing information.

271 Lars Qvortrup, 'Society's Educational System – An introduction to Niklas Luhmann's pedagogical theory', op.cit. 
p.13.

272 Ibidem.
273 For otherwise all individuals, that in fact are separate autopoietic systems themselves, would not be capable of any 

social exchange - as this is only through the repeatable types of identities that individuals can actually “share” the 
world they live in, that would otherwise remain a reflection of the environment closed in their psychic systems.
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multiplication and unification that favour copying, since individuals need to share the same

information (guidelines) to be able to fulfil  the expectations stemming from their  social

roles. The latter could be reduced to drawing a distinction between the learners based on

their  individual achievements, the principle necessarily condemning copying between the

peers.

To recap: the educational system as it is shaped today aims at “standardising” learners by

trying to make them reach the same level at the end of their education (according to the

rule that people with certain level of education are expected to know certain facts), but at

the same time differentiates between them at the graduation point by marking some as

better than the others in certain subjects, a prerequisite for entering a particular social

system  specialising  at  a  given  subject.  This  divergent  attitude  towards

unification/standardisation  on  the  one  hand,  and  differentiation on  the  other  has  its

reflection  in  the  educational  copynorms  that  in  general  favour  copying  since  learners

should acquire (and prove that they did in fact acquire) the knowledge that was conveyed

to them and the process of evaluation, which is based on individual merits, and hence no

copying from the peers is tolerated. The importance of one's memory and the function of

individual's  mind,  reasoning  and  skills  in  the  assessment  process  cannot  be

underestimated – hence indirect copying “via one's mind” is accepted – while the direct

copying from someone else's work or a cheat sheet is not.

Even though the reproduction of thoughts, theories, theorems, truths etc. developed by the

authorities, recognised in a given branch of knowledge, and referred to in the process of

teaching  is  fostered  -  free copying  within  the  educational  system  is  subject  to  some

limitations stemming from quotation rules, for  plagiarism is also part of the educational

rationality. Requirements differ depending on the type of the contribution submitted by the

learner:  during  the  exam one  is  expected  to  reflect  on  information  rather  than  quote

original sources, whereas in all types of research papers and theses strict quotation rules

apply. The trade-off introduced by the educational rationality seems to be the following:

learners should be able to access as many diverse sources as possible in order to be able

to acquire knowledge and reproduce it in the process of evaluation of their skills, while

they should at the same time be prevented from usurping the title of the author of the given

piece of information. To paraphrase: the educational system does not require learners to

be original and push the knowledge forward, but rather to acquire what has already been

accumulated,  hence  a  dense  text  full  of  quotations  with  proper  references  meets  the
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expectations  of  the  educational  system  much  more  than  an  attempt  of  proving  false

creativity by appropriation of the thoughts of others without proper acknowledgment.

To  sum up,  the  basic  principles  of  the  educational  system  encourage  free  and  wide

dissemination of information goods that can be used in the process of learning, as well as

unlimited access to these for learners. It also fosters the reproduction of information, which

sometimes may even take form of exact copying. In general, the system is in favour of

reproduction of information except in situations of formal evaluation, which most often take

the form of an exam or a research paper. In both cases direct copying from the peers is

discouraged whilst the  reproduction of the information developed by the authorities in a

given field and delivered by a teacher/instructor is fostered. In the former case, emphasis

is put on information as such and its reproduction is not subject to any specific quotation

rules, while in the latter the risk of  plagiarism is underlined and hence the author of the

research paper is required to follow strict quotation style.

The concise summary of the  copynorms  within the educational system can be seen in

Chart Number 1 below. The blue arrows represent cases in which direct, even verbatim

copying is treated as acceptable from the perspective of educational copynorms, whereas

the red arrows represent the instances of copying that are condemned according to the

rules designated by the inner rationality of the educational system.
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d) Copynorms within the technological system

Technology differs considerably from all the other systems analysed in this thesis, due to

its atypical nature: this is the only system in the model applied that is equally shaped by

elements of both a social and a non-social nature. Therefore, it could be argued that it is

impossible to extract social norms in a system that is to such a great extent determined by

non-social,  i.e.  physical,  artefacts.  Nevertheless,  the  rationality  that  lies  behind  the

technological evolution necessarily leads to specific dynamics in relation to the acts of

copying, dissemination  and  access  to the information important from the perspective of

technological development.  Obviously, the aforementioned acts could only be performed

by human beings acting within a social environment. Thus, even though neither a hammer,

nor a computer, nor a smartphone might be expected to follow any social norms, it is still

legitimate to analyse  copynorms specific to the technological  system. These are to be

understood as the normative statements that regulate human interactions with respect to

copying, dissemination and access to information goods pertinent from the perspective of

technological development.

The role that technological system plays in the construction of segmentary copynorms is

twofold, and as such will be analysed from two different angles.

Firstly, the technological rationality per se will be examined in order to reveal the dynamics

in relation to the acts of copying, dissemination and access to information goods specific

from the perspective of technological development.

Secondly, the influence of the technological rationality on the construction of  copynorms

within other systems will be analysed. The latter approach has not been applied in relation

to  other  systems,  as  it  is  relevant  only  for  the  analysis  of  technology,  which  is

acknowledged in this study to be the major irritant in the process of co-evolution of the

whole ecosystem under scrutiny. Therefore, the power of technological changes to shape

the copynorms that evolve across all the various systems should not be underestimated. In

fact it will be argued in this thesis that technological solutions are not only able to reinforce

copynorms that already exist within the other elements of the analysed model, but can also

influence their evolution through the significant irritation of all the ecosystem in question.

The analysis of the inner technological rationality and its influence on the construction of

specific  technological  copynorms  should  primarily  acknowledge  the  importance  of

development in the technological context. In fact the development-oriented logic should be
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recognised  as  the  major  characteristic  of  the  technological  system  that  is  not  so

preponderant in other elements of the analysed model.

Technology is  primarily there to  guarantee the  technological  development,  even if  that

should limit itself to solely self-referential operations. No other system examined in this

study strains for the  development as much as technology does.  The only comparable

counterpart could have been science, therefore the development-oriented logic could add

up  to  the  long  list  of  analogies  between  the  technological  and  scientific  system.

Nevertheless,  the  technological  strain  to  development  by  far  outmatches  even  the

scientific one. This particular characteristic, which could be perceived as foundation of the

technological  rationality  is  essential  for  an  analysis  of  technology-specific  copynorms

because this  focus  on  technological  development  makes the  interoperability  of

technological  inventions  the basic principle  on which the logic  of  the whole system is

based. Technological inventions are able to provoke technological progress only if properly

connected  with  other  technological  inventions.  Therefore,  an  appropriate  level  of

disclosure, dissemination, access to and (to some extent even) reproduction of relevant

information in the form of workable patterns has to be assured in order to allow for the

evolution of the technological system.

This  specificity  of  technological  rationality  has  been  acknowledged  also  by  the  legal

system that offers protection for inventions on the basis of exclusive patent rights for a

limited period of time in exchange for detailed public disclosure of the invention. Although

the case of patent rights - an entirely different type of intellectual property protection -

could  primarily  be  perceived  as  irrelevant  for  the  discussion  of  ecosystem  in  which

copyright  law evolved,  it  actually  perfectly  reflects  the  compromise  between  the  inner

rationality of the technological system and that of the economic one as inbuilt into the legal

system.

Technological development substantially relies on the disclosure and dissemination of the

workable/working patterns that allow for their further reproduction and are essential from

the perspective of interoperability of inventions. Only interconnected inventions can create

a technological chain that is the prerequisite for technological evolution. The monopoly

over  the invention that  the patent  law assures to  the inventor has been introduced in

response  to  the  needs  of  the  economic  system  (not  the  technological  one),  and  the

temporary nature of these exclusive rights is a concession that actually acknowledges the

basic traits of technological rationality.
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Technological  inventions,  similar  to  scientific  discoveries,  “stand  on  the  shoulders  of

giants”: if not for the invention of wheel, there would be neither bicycles, nor trains, nor

cars.  Therefore,  sharing  (i.e.:  disclosure,  dissemination  and  approval  for  further

reproduction) of workable/working patterns seems to be the major principle around which

technological copynorms  evolved. The significance of  interoperability  as well as the role

that non-human, material artefacts play in shaping the framework of technological system

diminish even the importance of personal merits of the inventors. For in fact technological

copynorms do not emphasise the recognition of authors of given patterns and solutions, in

contrast to many other bodies of  copynorms  - especially those that evolved within the

scientific system - that are otherwise so similar to technology.

In fact, technological inventions get “the life on their own” and the names of their creators

are known and important only in case of critical solutions, and even then inaccuracies are

quite frequent. The name of the inventor of the  telephone seems to be well-known, but

who constructed the first mobile phone remains generally under the veil of ignorance. Also

how many people have actually heard about  Charles Bourseul, Antonio Meucci, Johann

Philipp Reis and Elisha Gray - and how many others give credit only to Alexander Graham

Bell? We may wonder also how important for this credit the fact that one person got a

patent for the invention is.

Obviously, similar situations exist also within the scientific domain, as well as in all  the

other  social  systems  that  evolve  thanks  to  accumulation  of  earlier  achievements.

Nevertheless, technological copynorms generally seem to put very little emphasis on the

incorporation  of  the  informal  counterparts  of  the  moral  rights  into  their  framework,  as

opposed to segmentary copynorms that evolved within other systems, e.g. science or art.

Technological copynorms also do not limit modifications to original inventions, as long as

they allow for the further technological evolution: in fact the technological development, not

the “integrity” of an invention is recognised as a superior value.

The demand for  interoperability as well as the  development-oriented logic of the system

are therefore to be acknowledged as the main factors shaping technological copynorms in

the direction of the  pro-sharing paradigm that goes as far as to overshadow even the

creator's merits.

As has been already mentioned, the significance of technology for the analysis of  the

copynorms, is not limited to the study of the internal rationality of the technological system.

In fact, technological solutions are able to successfully irritate other systems to the extent
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that  they  can  have  a  meaningful  influence  on  the  evolution  of  their  segmentary

copynorms.

To  invoke  the  well  known  statement  by  the  renowned  professor  of  the  history  of

technology,  Melvin  Kranzberg:  “[T]he  technology  is  neither  good,  nor  bad;  nor  is  it

neutral”274. Although, this might primarily sound like a contradictory statement, or at best a

truism, this assertion in fact perfectly illustrates the influence that technological solutions

may have on the construction of copynorms throughout all the various systems comprising

the ecosystem of copyright law.

On one hand all  the possibilities provided by web 2.0 clearly reinforce the  pro-sharing

copynorms that  generally  favour  unlimited  copying,  dissemination  and  access  to

information. On the other hand, however, the same level of technological development

allows for the control and subsequent restriction of the free flow of information through the

use of Digital Management Rights mechanisms.

Both of these types of co-evolutionary dynamics are based on the mutual interrelationship

between  the  technological  solutions  and  the  construction  of  copynorms within  all  the

relevant systems of the analysed model, and will be described in more detail in the part of

this  thesis  devoted  to  history  of  copyright  law.  The  study  will  focus  on  the  mutual

relationship  between the  construction  of  segmentary  copynorms  and the  technological

system  as  instantiated  by  the  critical  inventions  of  a)  the  printing  press,  b)  cheap

reproduction  technologies  (e.g.:  video/tape  recorders  and  photocopiers),  and  c)  the

Internet and digital technologies.

e) Copynorms within the system of mass-media

Niklas  Luhmann  refers  to  the  “use  of  copying  technologies  to  disseminate

communication”275 as a differentia specifica of the social system of mass-media. According

to  this  approach  the  existence  of  the  mass-media  as  a  separate  system  essentially

depends on the mechanisms of copying and dissemination of information that are at the

core both of the copyright regulations and of all the informal copynorms. Such a choice of

the demarcation line of this social system, underlines the importance of the segmentary

copynorms that evolved within the system of the mass-media and indicates their potential

to collide with the copyright regulations. This is because, if the intermediary role of copying

and  dissemination  technologies  is  perceived  as  the  essential  condition  for  the

274 Melvin Kranzberg, 'Technology and History: “Kranzberg's Laws”. Technology and Culture, 27 (3), 1986, pp. 544-
560.

275 Hans-Georg Moeller, Luhmann Explained, op.cit. p. 2.
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differentiation of mass-media from the more general system of communication, one would

expect this system to have invigorated  copynorms that are unconditionally in favour of

unlimited  copying, dissemination  of - and hence also  access to - information transmitted

via mass-media means. Nevertheless, as already described in the introductory section on

the nature of the system of mass-media, the attitude of this system towards the acts that

are  at  core  of  copyright  law  operations  (and  informal  copynorms  alike)  is  somewhat

ambiguous, at least at first sight.

This ambiguity is the result of the complex, double-edged major function that the system of

mass media assumes:  the  “stabilization of a relationship of redundancy and variety in

everyday culture”276 that is supported by the auxiliary functions - derivatives of the major

one  -  that  further  illustrate  the  internal  contradiction  of  the  system.  These  are  social

memory on the one hand, and the speeding up of the social reality on the other. Whereas

the  former  in  fact  relies  on  the  reproduction  and  wide  dissemination  of  the  copied

information, the latter constantly searches for novelty and hence, at least on the face of it,

avoids copying.

While distinguishing between the  information  which is selected and broadcast and  non-

information that is ignored, the system of the mass media constructs general knowledge

about  the  society  that  reaches  beyond  the  private  and  professional  knowledge  of

individuals and allows for  “sharing [of] the world we live in”277. This  sharing of the social

world enabled by the system of mass media in order to facilitate social communication in

the global reality necessarily fosters  copying  and wide  dissemination of  and  access  to

information.  The wide  copying  and  dissemination  in  fact  allow for  higher  a  number of

participants of social interactions to  share  the same vision of the surrounding world and

foster the auxiliary function of the  mass media, that is the  memory of the general social

system. Memory and description of the social reality reinforce the acts of copying and wide

dissemination of information. The memorizing of the social reality, in fact could be reduced

to  the  reflection of  the  social  reality  that  takes  place  through  copying.  The  wide

dissemination  of  information  allows  for  higher  a  number  of  participants  of  social

interactions to share the same memory of the surrounding social reality; to share the same

social world. Support for  free copying, dissemination of  and access to information within

the system of mass-media is further reinforced by the nature of  news,  the basic current

276 Ibidem, p. 50.
277 Ibidem, p. 126.
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medium of this system, since the more people share the same description of the world

provided for them in the news, the higher the value of the news as such.

On  the  other  hand,  however,  the  informative  value  of  news  renders  excessive

multiplication ineffective. The system therefore needs to ensure that news will reach  the

widest public possible, at the same time avoiding the repetition to the same recipients.  The

system  of  the  mass-media  is  therefore  oscillating  between  multiplication  and  wide

dissemination that to some extent involves repetition, and avoidance of repetition through

the construction of the new.

This endless quest for  the  new,  which is the derivative of the auxiliary function of the

system of mass-media, is sometimes paradoxically realised through repetition, where the

new is the old repeated twice. This is regularly the case in advertising and in the celebrity-

oriented mass-media where repetition creates an illusion of the production of something

new. This creation of new from old is best described by Luhmann:

“Under the conditions of industrial production it is surely more of an act of desperation

than reason to buy the same thing once again. Therefore, additional support for motives is

needed, and this is best done through generating the illusion that the same is not the

same, but  rather something new. Given this,  one of  advertising's  main problems is  in

continuously  introducing  new  things  and  at  the  same  time  having  to  generate  brand

loyalty, in other words, variety and redundancy. A BMW is still a BMW, but it gets better

and better from one model to the next, and even the disposal of the object, the so- called

recycling can be improved.”278

The same is relevant for the “survival” of celebrities in the system of mass-media who are

known to be famous only for being famous, therefore repetition of “news” that refers to

celebrities justifies the further creation and repetition of “news” that refer to celebrities – a

truly autopoietic operation. In both examples repetition of the old communications with or

without inconsiderable modification creates the illusion of something new that is already

sufficient for the sake of self-referential operations of the mass-media system.279

The creation and re-creation of information in the new media, especially the social media,

interestingly interacts with the rationality of the traditional media that on one hand seek the

widest possible dissemination of their communicates, and on the other hand thirsts after

278 Niklas Luhmann, The Reality of the Mass Media... op.cit. p. 50.
279 See: Hans-Georg Moeller, Luhmann Explained, op.cit. p. 128.
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news. As was already described, this oscillation between the old and the new is what sets

in motion the self-referential operations of the mass-media. The same rhythm has been

picked  up  by  the  new  media  that  intertwine  their  own  communications  with  older

communications stemming from traditional mass-media, and add some value to them by

turning “old” non-informative news into new information. This is how linking to articles,

films and other types of broadcasting should be perceived: it is the repetition of the “old

news” that would otherwise lose its informative value if not for the fact that it has been

enriched by additional information conjoined by the user of the new media, who turned it

into a new piece of information. Even information about who is sharing the link in the social

media, or on a blog, is already a significant input that stimulates the self-reproduction of

the system, not to mention any additional comments, opinions or even simple “likes” of

Facebook users.

This dynamic between the  new and the  old media, according to which communications

stemming from the latter are often recycled by the former, is an interesting case study of

the  copynorms within the system of mass-media. In fact the biggest battle over norms

regulating  copying  within the system of mass media is being fought between these two

dimensions of the same system. The institutions acting within the framework of the  old,

traditional media – newspapers, television broadcasts, radio stations - earnestly try to fight

the acts of re-posting information elaborated and digitised within their framework by the

players coming from new media, such as bloggers and Facebook users. The epicentre of

this conflict is ascribed to the problem of deep-linking, which was the focus of multiple

court rulings concerning.280 The mechanism of paywalls is the technological alternative to

copyright  litigation  and  is  essentially  supposed  to  limit  the  possibility  of  spreading

traditional media communications in digital form via the operations of the new media. Such

activity  is  easily  understood  from  the  perspective  of  the  protection  of  the  economic

280 “In the context of the World Wide Web, deep linking consists of using a hyperlink that links to a specific, generally 
searchable or indexed, piece of web content on a website rather than the home page,” hence could potentially lead 
to some loss in terms of advertisement-based revenue for the service which is “deeply” linked to. Definition after: 
http://en.  wikipedia  .org/wiki/Deep_linking.

For the examples of the case law see e.g.: Shetland News v. Shetland Times case of November 1996 for the Scottish 
legal context; Washington Post v. Total News of February 1997 for the U.S. legal context; Danish Newspaper 
Publishers Association v. Newsbooster of July 2002 for the Danish legal context; FCJ - Legality of Deep Links 
(Paperboy Case) of 17 July 2003 for the German legal context; Belgian Association of Newspaper Editors v. 
Google of September 2006 for the Belgian legal context; Danish Newspaper Publishers Association v. 
Newsbooster; Svensson and Others v Retriever Sverige AB (C466/12) of 13 February 2014 for the EU legal context.

       For the general discussion see also: Dan Kennedy, 'Should linking be illegal?', The Guardian of 1 July 2009.
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interests but should however, at the same time, be perceived as counterproductive from

the perspective of the rationality of the system of mass-media. This is because the re-

posting of the news originating in the traditional mass-media within the framework of the

new media, in fact follows the rationality, which is common for both the old and new media

alike, since re-posting freshens the “old news” by adding new informative value.

Moreover, the nature of news to “spread [itself] on [its] own” and seek for the widest public

possible, all the while influencing the protection of economic interests of news production,

was evident long before the introduction of the new communication technologies that gave

birth to the new media. Hence, business models based on indirect income that is assured

e.g. through advertising mechanisms, were a common practice long before the advent of

the Internet and digital  media. Therefore, it  could be argued that the negative attitude

towards  free  copying,  wide  dissemination  and  access  to  information which  could  be

observed with regards to the acts of re-posting and linking is not essentially supported by

the  copynorms  that evolved within the system of mass-media. The practices of blocking

the spread of news through paywalls or threats of copyright enforcement are substantially

reinforced by the rationality of the economic system, which if properly programmed (e.g.:

through  the  introduction  of  business  models  based  on  indirect  income,  such  as

advertisement-based revenue) could actually foster wide multiplication, dissemination and

access to news in line with the rationality of the system of mass-media.

The general practice of institutions acting within the framework of mass-media indicates

that the copynorms that evolved within this system are in fact very liberal towards the acts

of free copying, since they do not even introduce any limits in terms of the moral interests

of the author, a common mechanism present in many other types of informal copynorms.

In fact, news has a life of its own and the author's role is perceived as secondary. In many

situations it is nearly impossible to unambiguously assign “authorship” of the news, since it

is as a rule reported rather than created/invented by particular individuals. What matters in

some contexts is the source (the title of the newspaper or the broadcasting programme),

as this may decide on the credibility of the news, however more and more often its primary

origin is of  little importance. After  all,  most  media institutions work with  the same  raw

material, using the information accumulated by news agencies such as the Reuters.

Therefore,  it  should be stated that  the segmentary  copynorms  that  evolved within  the

system of mass-media and support  its general logic are leaning towards unconditional

support for  free copying, dissemination and wide access to information as long as these
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acts foster the goals of the main function assumed by this system: the “stabilization of a

relationship of redundancy and variety in everyday culture”281, which is realised through the

constant oscillation between the repetition of the old and the quest for the new.

f) Copynorms within the political system
The role of the political system in the construction of copynorms differs significantly from

the influence of all the other systems described so far, and especially from the systems of

science, art and technology.

All  the three systems mentioned above could be described as primarily  creative;  they

contribute  to  the  “production”  of  the  artefacts  that  are  the  result  of  human

creative/intellectual input. Their significance for the analysis of the construction of informal

copynorms is therefore quite evident and needs no further explanation.

The already analysed system of education also casts no doubt in terms of its adequacy for

the study of the dynamics in terms of production, re-production, dissemination and access

to information in the form of different types of creative artefacts; this is despite the fact that

the educational system should primarily be perceived as the major copyist of the modern

society since provides for little input on its own and rather re-uses the creative artefacts

that were “produced” within other social systems.

The system of the modern mass-media also speaks for itself, easily justifying its adequacy

within the model analysing the evolution of segmentary copynorms, even if it assumes a

very  specific  function  within  the  ecosystem  in  question  somewhere  in  between  the

producing systems (as represented by the system of art, science and technology) and the

copyists (best exemplified by the educational system). In fact, the mass-media do produce

information in the form of news: a system-specific type of creative artefacts.  Nevertheless,

due to their  reporting  function, in many instances mass-media also re-use information in

the form of creative artefacts that stem from other systems and re-arrange them according

to their own, system-specific logic of  news.282 Therefore, being producer, copyist  and re-

arranger of the information at the same time, the system of the mass-media clearly fits into

the model analysing the evolution of  copynorms as the natural competitors of the legal

copyright regulations.

281 Hans-Georg Moeller, Luhmann Explained, op.cit. p. 50.
282 This phenomenon could be easily explained with recourse to the example of mass-media announcements of a film 

premiere or a book review and alike.
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In the context of the systems described above, the significance of politics might primarily

seem opaque. Obviously, the political system is always specifically interconnected with the

system of law, as best illustrated by the cooperation of the two that takes place during the

legislative process. Nevertheless, does politics have any important role to play within the

specific framework under scrutiny in this thesis, which focuses on an analysis of the co-

evolution and mutual interrelationship between copyright law and non-legal copynorms?

The inherent logic of politics, which can be reduced to the mechanisms of ruling, reflects

itself very well also with respect to the flow of information within all the diverse systems

that constitute the analysed model, therefore explaining the significance of the political

system for the overall study.

In fact the political system is present in the evolution of the copyright law from the very

beginning through the introduction of censorship mechanisms in the early legal regulations

referring  to  copying,  dissemination  and  access  to  information  stemming  from  all  the

systems constituting the analysed model. The institution of  censorship, that rests on the

principle  of  suppression  of  the  informational  flow  should  always  be  recognised  as  a

reflection of the political rationality, no matter whether introduced by the organs of state,

religious organisations, corporate actors or representatives of some other social systems.

For censorship is always used in order to rule in an indirect way through the introduction of

barriers to access information, that are perceived by the ruler as potentially able to change

recipients'  behaviour  (or  sometimes  just  thoughts  and  opinions)  in  a  direction  that  is

regarded as inappropriate from the perspective of the ruler. Therefore, the significance of

the political system for an analysis of the evolution of copyright law and copynorms stems

from the interest of politics – acknowledged here as the system of power to rule others – to

control copying, dissemination and access to information stemming from all the diverse

systems constituting  the  model  applied  in  this  study.  Hence,  even though the  political

system does not contribute in any meaningful way to the production of creative artefacts,

its role in shaping copynorms should not be underestimated. Depending on the particular

programme applied by the political system – varying from authoritarianism to democracy –

the scale  and form of  the  censorship  differs,  nevertheless  it  is  always  present 283 and

always works along the same lines: the rulers potentially having interest in limiting the acts

of copying, dissemination and access to information, the ruled potentially having interest in

283 Even in mature democracies some instances of censorship are commonly accepted - the mechanisms limiting hate 
speech and access to pornography could be taken as example. See e.g.: Uladzislau Belavusau, Freedom of Speech: 
Importing European and US Constitutional Models in Transitional Democracies (Routledge Research in 
Constitutional Law), Routledge, Oxford, 2013.
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open access to widely disseminated content and free copying (as both active and passive

dimensions of the right to freedom of speech).  Therefore, the political system is able to

create its own political copynorms that encourage  copying,  dissemination and  access to

the  type  of  information  that  it  perceives  as  beneficial  for  the  increase  of  power and

discourages copying, dissemination and access to information that might decrease power.

These dynamics are symmetric on both sides of the equation as both the ruling and the

ruled care  for  maintaining  the  adequate  level  of  power for  themselves.  The particular

model of the fluctuation of this power bargaining is obviously dependent on the programme

applied in the particular case by the political system and clearly differs between various

political regimes. The institution of  censorship, that is perceived in this study as the link

between the political system, copyright law and informal copynorms seems to be applied

throughout all the various regimes (subject to scale and form as explained afore), hence

the significance of the political system for the analysed model is not limited only to the

initial historical period at the inception of copyright law. In fact, political rationality proves to

be  an  important  irritant  for  the  subsequent  evolution  both  in  case  of  legal  copyright

regulations and of non-formal  copynorms within  and outside the framework of  political

system as such, on all the analysed stages of historical development.

g) Copynorms within the religious system

Inclusion of the political system into the analysed model required a thorough explanation,

for its adequacy does not seem obvious at the outset.  Nevertheless, if  the role of  the

political  system  for  the  construction  of  copynorms  might  seem  initially  opaque,  the

relevance of the religious system for this analysis seems even more obscure.

As a matter of fact the religious rationality entered into the picture at the very initial stage

of  the studied evolution,  but  did  not  remain an important  irritant  for  the ecosystem of

copyright law for long. Nonetheless, the significance of this initial input already justifies the

incorporation  of  the  religious  rationality  into  the  analysed  model.  Hence,  religious

copynorms will  also be described to  give justice to all  the essential  irritants that  have

shaped over the centuries the ecosystem within which copyright law has evolved.

The general  description of the religious system provided in the earlier  sections of this

thesis devoted to the analysis of all  the systems that constitute the model in question,

should have already shed some light  on the analytical  choice to  include this.  As was

already mentioned, at the beginning of its evolution religious rationality could have been

reduced  to  the  communicational  control  since  in  its  simplest  form  the  religious  code
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referred to the act of communication itself284: it differentiated between the communication

and the prohibition of communication deemed necessary for secrecy, which was assigned

to religion. This approach easily explains the importance of the early instantiation of the

religious rationality for the ecosystem within which copyright law evolved, as in fact the

early,  basic  binary  code  of  the  religious  system  was  in  itself  an  example  of  applied

religious copynorms since it decided on what types of communications should or should

not be  copied, disseminated  and accessed  by the  believers.  Until quite recently, all the

instantiations of the religious code that evolved on the way were dictated by the principle

of communicational control.

The particular  type of  censorship that  was introduced via  the mechanisms of  the first

copyright regulations was strictly connected with this early instantiation of the binary code

specific to the religious system, and was promulgated by the institutions of the Church on

equal footing with the institutions of the State and economic actors. However, even though

communicational  control  was  at  the  centre  of  religious  coding,  in  this  thesis  all  the

derivatives  of  power  and  control  are  to  be  perceived  as  reflections  of  the  political

rationality,  not  the  religious  one.  It  is  not  until  the  introduction  of  the  new

immanence/transcendence code that the religious system is perceived by the author of the

thesis  to  be completely autonomous.  In  fact,  before this  modification in  the code,  the

religious rationality was strongly influenced by the political logic of power bargaining.

The new religious code that differentiates between transcendence and immanence is not

dependent  on  the  principle  of  communicational  control for  in  fact  the  dimension  of

transcendence  as  opposed  to  the  earlier  notion of sacrum  is  not  aimed  at  blocking

communication  through  the  institution  of  a  taboo.  The facet  of  the  transcendence  is

actually aimed at multiplying the communication rather than limiting it. The transcendent

layer allows us to perceive the  bones of a deceased person as  relics,  knocking on the

confessional as an  act of forgiveness, or  wine as the  blood of Christ. The  transcendent

dimension actually aims at specific copying of the communications that already exist and

giving  them  an  additional  meaning.  For  bones still  remain  bones in  the  immanent

perspective, despite the additional meaning the recognition as relics may bring; knocking

is still knocking, and wine is still wine.

284 See: Назарчук А. В. Учение Никласа Лумана о коммуникации. Мocкƅa, 2012 [Nazarchuk, A. V., Uchenie 
Niklasa Lumana o kommunikatsii (The Luhmann Teaching on Communications)] Moscow, 2012, p. 170; Евгений 
Аринин 'Ре л игия  ка к  а ут опойе т иче ска я  сист е ма   ≪ ≫
работах Никласа Лумана',          Государство - Религия – Церковь, 3(31), 2013 [Evgeny Arinin 'Religion as an 
«Autopoietic System» in the Works of Niklas Luhmann', State – Religion-Church, 3(31), 2013, pp. 139-140.
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Also,  the  customary  dimension  of  the  religious  system  promotes  limitless  copying,

dissemination  and access to the communications that constitute religious rituals that are

supposed to manifest the faith of the  believers.  Pure religious rationality does not care

about  limiting  the  reproduction,  dissemination nor  access to the  communications  that

evolved within its own framework or outside it in the form of any artefacts.  What it really

focuses on is the multiplication of meaning by the introduction of additional transcendent

dimension.

Therefore, one could risk a presumption that with the modification in code which brought in

the  differentiation  between  the  immanence  and  transcendence,  the  religious  system

became independent from the political rationality, hence shunned the use of the institution

of censorship which originates in the political power-bargaining mechanisms. This leads to

the conclusion that the initial significance of the religious system for the analysis of the

model in question faded away with the evolution of the systemic code and distillation of the

pure religious rationality out of the political influence.

To sum up, the modern religious copynorms that evolved in response to the contraposition

of immanence vs transcendence as applied in the new code of the religious system are no

longer aimed at limiting the flow of information, since they focus on providing additional

informational value to the already existing communicates.

h) Copynorms within the economic system

The ‘language of prices’285 should be perceived as the differentia specifica of the economic

system, for in fact what the economy cares about is accumulation of financial resources as

reflected in its binary code that differentiates between “payment/non-payment”.  Economy

is about earning money; any time a logic behind a particular relationship can be reduced to

a financial operation it should be recognised as belonging to the economic system. In the

modern  world  characterised  by  the  far-reaching  division  of  labour,  most  of  social

interactions have an economic component,  even if  it  is  not  predominant.  Most  actors,

despite  their  main  “specialization”  in  a  particular  system  are  active  also  within  the

economic system: an artist, apart from creating, needs to earn money in order to survive,

so does scientist, politician, teacher and even a clergyman. In fact those who are outside

the economic system are perceived as excluded from - or at best at the margin of - the

modern society.

285 Gunther Teubner, Law as an Autopoietic System... op.cit. p.102.
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The functional  tribes are not self-sufficient, as their segmentary counterparts used to be,

hence they need to be involved in the chain of exchanges. Due to the fact that in the

functionally  differentiated  society  money  serves  as  a  basic  means  of  exchange  of

specialised  services  and  goods  between  the  functional  systems,  economic  rationality

might be perceived as interwoven with the logics of all the various systems that constitute

the modern society. Such a situation, however, introduces the risk of economic rationality

gradually but consistently taking over other functional logics by progressively subordinating

all the diverse functional systems to the binary code of payment/non payment and turning

all the social interactions into customer-oriented mechanisms.

The risk is high and actual as it could be observed inter alia by the recently and regularly

reported false dynamics within the educational system that leads students to believe that

they pay for teaching, and hence being customers they may demand a positive evaluation

irrespective of their actual academic performance according to logic: there is a price, there

is service, there are customer's rights, and in line with the famous rule: customer is always

right.286

A clear  distinction  between the  inherent  rationalities  of  diverse  systems that  could  be

attained through the process of distillation of pure functional logic of particular system out

of the economic influences should therefore be perceived as a useful intellectual exercise

that,  if  applied  in  practice,  should  be  able  to  enhance  the  proper  operation  of  the

functionally differentiated society.

The core  of  the  educational  system is  to  be  found in  the  processes of  teaching  and

learning, not multiplication of financial resources; science should aim at finding the truth,

not  earning  grants;  and  religion  is  there  to  distinguish  between  immanence and

transcendence,  not  to  accumulate  the  material  possessions  of  the  clergy.  These

statements  are  far,  however,  from  denouncing  economic  activities  or  condemning

teachers,  scientists  or  clergyman  to  poverty  and  starvation.  It  is,  however,  of  utmost

importance that the inherent rationalities of all the diverse functional systems do not get

286 See e.g.: Julie Henry, 'The university professor who stood up against dumbing down of degrees', The Telegraph, 
28.02.2010, available at:http://www.telegraph.co.uk/education/educationnews/7332452/The-university-professor-
who-stood-up-against-dumbing-down-of-degrees.html; David Usborne, 'Professor fired for giving James Franco a 
D grade', The Independent, 19.06.2015, available at: http://www.independent.co.uk/news/world/americas/professor-
fired-for-giving-james-franco-a-d-grade-6279572.html.  (Accessed 29.02.2016)
For an extreme example, where not only money (economic rationality) but also access to gun (power discourse in 
its utmost form) contributes to grade inflation see: Jessica Smartt Guillion, 'Will Guns on Campus Lead to Grade 
Inflation' Newsweek, 30.04.2015, available at: http://www.newsweek.com/will-guns-campus-lead-grade-inflation-
327047.  (Accessed 29.02.2016)
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dissolved in the economic logic, as in fact economic rationality is both influential and quite

aggressive.

Reference  to  the  inherent  logic  of  the  economic  system,  as  well  as  its  inclination  to

interweave with multiple rationalities that constitute our functionally differentiated modern

society  is  crucial  for  understanding  the  mechanisms  according  to  which  economic

copynorms  are  constructed.  The  main  assumption  presupposes  that  whereas  the

copynorms of most of the systems that constitute the analysed model are the extrapolation

of the general rationalities of the given systems to the situation of production, reproduction,

dissemination  and  access  to information  relevant  from  the  perspective  of  particular

systems, and therefore their value cannot be easily changed without creating a risk for the

cohesion of these systems, the copynorms that evolved in response to the need to protect

economic interests are flexible as they are not an inherent part of the overall logic of the

economic system. In fact it is possible to re-program the economic system in a direction

that favours a more pro-open access approach without going against its hitherto rationality

that focuses on multiplication and accumulation of financial means, simply by modifying

the  currently  prevailing  business  model  which  focuses  on  limiting  the  access  and

dissemination of information goods.

The  above-suggested  approach  for  discussing  copynorms  within  economic  system

renders a distinction between the actors of the economic system and the system as such

to be of crucial importance, since most of the debates between the proponents of the strict

proprietary regime on the one hand and the pro-open access advocates on the other hand

are unproductively wasted on arguments that suggest that a shift in the paradigm would

lead to complete denial of the economic rationality. These arguments stem from the logical

flaw which leads to blurring the distinctions between particular actors functioning within the

economic  system  (e.g.:  various  types  of  intermediaries  on  the  market  in  copyrighted

goods) and the economic rationality as such. Indeed, the “extinction” of some categories of

intermediaries in the market does not equal the extinction of the economic rationality per

se. Technological evolution, has already led, on numerous occasions, to the replacement

of one type of intermediary with another. In other words, it is possible to re-program the

economic  system in  a  way that  would  lead  to  changes  in  the  general  pattern  of  the

copynorms without endangering the overall logic of the economic system. The mechanism

of accumulation of financial means will still be present even if the beneficiaries change as

a result of a shift in the prevalent business model.
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Current  copynorms that evolved in response to the need to protect economic interests

predominantly reflect  the  strong proprietary approach  that  is  based on the principle  of

limiting copying,  dissemination  and  access  to  information  goods.  This  approach  is

reinforced by the current model of legal protection for the copyright regulations are aimed

at  assuring monopoly to  the  right  holders  that  allows for  supervision  over  the  acts  of

reproduction,  dissemination  and  provision  of  access  to  information  goods  that  are

subjected to  copyright  protection.  This  strong proprietary vision often  collides  with  the

inherent logic of  other systems that actually  rely on the mechanisms of wide and free

reproduction, dissemination and/or access to information goods.

Nevertheless, as was already indicated in the earlier sections, alternative approaches to

the protection of economic interests may be found on the margin of the economic system.

This  alternate  modus  operandi allows  for  the  peaceful  co-existence  of  the  economic

rationality with other diverse logics of various systems that constitute the model applied in

this thesis by relying on the business model that promotes the  indirect income principle,

reinforced by Creative Commons, or Open Access licensing.

Therefore,  it  might  be  inferred  that  both  a  proprietary  approach  with  specific  limiting

copynorms  as well as  open access  paradigm with its  free copynorms may successfully

promote  the  economic  rationality,  contingent  solely  on  the  business  model  applied.

Obviously, depending on the business model, and hence also on the nature of preferred

copynorms, the  type  of  the  actors  that  will  benefit  or  become  disadvantaged  differs.

Nevertheless, even with a replacement of the type of intermediaries in the market, the

general  rationality  of  the  economic  system  may  be  reinforced  equally  by  proprietary

copynorms as well as pro-open and free copynorms.

Further on in this thesis it will be argued that in order to avoid the conflict between  legal

norms and segmentary  copynorms  that evolved within particular systems that leads to

current regulatory failure of copyright regulations, law has to be able to embrace all the

various rationalities representative of all the diverse systems that constitute the analysed

model. To introduce such a reflexive copyright law the legal regulations have to be able to

reflect some common denominator relevant across all the diverse systems. It is held in this

thesis that such a common denominator is to be found only if the economic copynorms are

shifted in the direction of a more free and open approach. This analysis aims inter alia at

indicating how to re-program the economic system so that its internal copynorms would be

in  line  with  the  rationalities  of  other  systems and as  such could  be reflected  in  legal
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regulations without the risk of introducing destructive tensions between various types of

segmentary  copynorms  and  legal  copyrights.  Such  an  act  of  re-programming  should,

however, fully acknowledge the importance of the economic rationality, not to endanger the

overall  coherence  of  the  economic  system  and  the  fragile  balance  between  all  the

components of the analysed model.

The difficulty of such an attempt to re-program the economic system - and consequently -

the relevant legal regulations - comes from the fact that new  reflexive law in this field

would have to be able not only to give justice to all the diverse systemic rationalities –

including the economic one - but also to foster development and strengthening of these

particular social institutions and actors that are able to reinforce balanced and equable co-

evolution of all the various systemic rationalities that comprise the analysed ecosystem.

i) Copynorms amongst the relatives and friends

Non-functionally differentiated, segmentary circles of relatives and friends construct their

own set of social norms according to which a given community interacts. This holds true

also  with  regards  to  the  copynorms that  regulate  human  behaviour  in  terms  of

reproduction, dissemination and access to information goods. These modern equivalents

of clans interact according to the principles of sharing and mutual exchange.

This pattern is present also as far as information goods are concerned, since relatives and

friends share  and exchange films, books, newspapers etc. between one another without

expecting any financial reward. The mechanisms of exchange within these communities

are  very  different  from  those  present  within  the  economic  system  and  in  fact  the

“exchange  rate”  is  very  flexible  and  evolves  according  to  circumstances.   Sometimes

borrowing a book or a film might represent an affection as people want to share the stories

and heroes they like with whom they care for, while on other occasions a book or a film is

lent on educational grounds; sometimes sharing may also have some economic dimension

for instance when parents prefer siblings to use the same books when trying to cut down

extensive costs.  Whatever the scenario, the dynamics are different from where a pure

economic transaction takes place: what is offered in exchange and how it is offered will

depend on a situation as one can lent another book in reward, or may prefer to pay back in

warm feelings and nice words or simply by washing the dishes.

These dynamics are in fact acknowledged in some copyright regimes that recognise the

right to the  private copy of an information good  to be shared within the circle of close

relatives and friends. Legal regulations that do not introduce the mechanism according to
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which the informal norms are constructed run the risk of regulatory failure, since the social

norms regulating the dynamics within the circles of relatives and friends prove to be very

strong and the loyalty towards the  modern clan might  actually prevail  over  the loyalty

towards the state law. The copyright regulations pertaining to software, which in most legal

orders exclude the right to private copying, are in fact repeatedly ignored as the members

of the family frequently rely on the same copy of the software.

On the other hand, however, the social norms reflecting the social bond within the circles

of relatives and friends might be also easily abused. For instance peer-to-peer platforms

that unite a wide circle of users, often without any personal bond whatsoever, sometimes

try to rely on the private copy exceptions claiming the community of peers to be equal to

the circles of relatives and friends due to the special emotional bond (that in fact does not

exist). The private copy exception, therefore, is a welcome acknowledgment of the social

norms  that  create  a  bond  within  the  modern  clan-like  communities,  and  that  should

increase the regulatory power of copyright law. Its application, however, should be strictly

limited  solely  to  situations  where  the  social  norms  truly  function,  due  to  the  actual

existence of the community of relatives or friends, and should not be extrapolated to other

situations.

j) Copynorms disentangled and compared

Table no. 1 recapitulates the analysis of  segmentary  copynorms which evolved across

various systems. It  summarizes the argument pertaining to the evolution of  copynorms

through the de-construction of the amalgam of copynorms and isolation of the three main

types of copynorms: attitudes towards free reproduction (copying), free dissemination and

free access to information goods, that are recognised here as the core of the copynorms

both within the informal segmentary sets and the formal legal regulations. Moreover, the

systems within which the segmentary copynorms evolved are marked by diverse colours

according  to  the  main  function  they  assume  with  regards  to  the information  goods.

According to the pattern applied earlier on in the analysis, the relevant social  systems

have been divided into various categories in line with their main activity with respect to

information goods: 1. production of, 2. copying of, 3. ruling through, 4. re-arranging of, 5.

regulation of.

The table refers to the segmentary copynorms in their current state of evolution and does

not make account of their earlier evolutionary stages. The values of legal copyright norms
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are indicated with the question mark, as the copyright regulations adequate for the digital

environment are treated in this analysis as the unknown to be discovered.
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COPYNORMS

Table no.1
FREE*  REPRODUCTION (COPYING) FREE

DISSEMINATION

FREE

ACCESS

SCIENCE

+/-

(“standing on the shoulders of giants” provided that you credit the
author → importance of moral rights)

+ +

RELIGION

+

(It is only when religious institution acts in the sphere of political
system or/and economic system that it cares about limiting access

and copying of religious communications/
artefacts [normally those that come from a different religion] as

well as communications/ artefacts from other systems that
constitute the creative activity of humankind)

+ +

ART

+/-

(you can copy style, but not an exact work of art unless you do it in
order to provide access to the public or create a completely new

work which incorporates the old one as well e.g. pastiche, parody;
quotation less strict than in science, 'quotation between the lines' as
you expect a well-read reader/ spectator to be able to recognise the
quotation and attribute it to the original author; in case of copying
it is important that the quality of the copy and context in which the
copy is placed satisfy the expectations of the author → importance

of moral rights)

+ +

TECHNOLOGY

+

(both copying and access are crucial for the sake of
interoperability; → importance of universal standards)

+ +

EDUCATION

+/-

(the whole system is based on encouraging the process of copying
of communications and artefacts that are perceived as 'required';

crediting the authors is important → importance of moral rights; in
situation of an individual exam exact copying is discouraged)

+ +

MEDIA +
(the practices of blocking internet access to some e-newspapers is
based on the logic of economic system not the logic of media; for

media the more you share and allow access to, the better it is
because it increases the value of news)

+ +

POLITICS +/-

(Political system does not really produce any creative artefacts
however it encourages copying and access to those that it perceives

as beneficial for the increase of power, and discourages copying
and access in situations where it decreases power)

+/- +/-

* Without barriers of any kind, including but not limited to the financial barriers installed in the mechanism of price; 
not only 'free' as a 'free beer'.
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ECONOMY

-

(Is in favour of controlling both copying and access as it connects
both copying and access with payment)

- -

Non-functional

segments

constituted of

circles of

relatives and

friends

+
+ +

LAW ? ? ?

'Producing' information goods as the main logic of the system, all of the green systems belong to the field of human 

activity that is characterised by the 'creative', 'intellectual' input;

'Copying' information goods as the main logic of the system, this system teaches students to copy in order to be able to 

produce in the future;

'Ruling' (via information goods) as the main logic of the system; system of power, that is primarily interested in 

controlling copying, dissemination and access to the information goods. The rulers (those who have power) are 

interested in 'regulating', 'limiting' copying, dissemination and access, the ruled, subjects of power, those who do not 

have power are interested in open access to widely disseminated content and free copying (elements of freedom of 

speech both active and passive);

'Earning' (on information goods produced within other systems) as the main logic of the system;

'Re-arranging' information goods produced within other systems according to a different logic, i.e. its own logic of 

'news' + 'Producing' of information goods, in many situations basing on the artefacts produced within other systems, 

according to the logic of news;

'Regulating' copying practices and access to information goods produced within other systems;

k) What copyright for copynorms?
This thesis does not provide the full, appropriate formula for the copyright law in the digital

environment, limiting itself rather to the analysis of the reasons for its current regulatory

failure. Nevertheless, it attempts to indicate the possible solutions that the legal system

might try to apply in order to restore the lost balance between the relevant rationalities that

constitute the ecosystem of copyright law.

According to systems theory, the current regulatory crisis can only be overcome by careful

redrafting of the main principles of this branch of law in accordance with the concept of

reflexive  justice  which  seeks  to  ensure  equal  acknowledgment  of  all  the  diverse

rationalities of multiple systems relevant for the analysed model.
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In  the  equation  that  is  the  focus  of  this  analysis,  copyright  adequate  for  the  digital

environment is the only unknown, as the concept of the reflexive justice is given and the

diverse rationalities of all  the systems in question with their specific sets of  copynorms

have been carefully reconstructed above.

The  added  value  of  analysing  the  adequate  model  for  copyright  reform  from  the

perspective of systems theory is attained by examining the shift in reasoning that results in

a  qualitative  change  with  regards  to  understanding  of  proper  balance that  should  be

protected by legal rules. For in the traditional quest for justice in the field of copyright

protection, law is supposed to keep the balance between the legitimate interests of various

stake-holders: copyright holders on the one hand and the public/users/general society on

the  other.  Systems  theory  requires  a  completely  different  balance:  that  of  the  equal

acknowledgment  of  all  the  relevant  rationalities  representative  for  the  pertinent  social

systems.

Therefore,  the  idea  of  reflexive  law  could  be  compared  to  the  idea  of  inclusive,

participatory democracy. In this approach, however, the logics of all the relevant systems -

not the interests of all the present actors have to be adequately acknowledged.

Hence, the formula of the  reflexive copyright law  should take into consideration  all the

different logics of the relevant functional systems as well as the prevailing logic of the non-

functionally  differentiated  segments  constituted  by  circles  of  relatives  and  friends.  For

reflexive justice in the field of copying, dissemination and access to information goods may

only be attained if common denominator between all the various sets of  copynorms may

be found.

It could be inferred from the analysis of all the relevant sets of  copynorms provided for

above,  that  the prevailing  principle  to  be  found across the  copynorms  stemming from

various social systems is the  pro-open, free  approach. These dynamics could be easily

observed also in the table provided for in the previous section.

Nevertheless, the prevailing approach is not enough because reflexive justice is based on

the principle of including all of the logics, not only the majority of logics. Therefore, as has

already been stated  afore,  the  concept  of  the  reflexive  justice  is  much more  like  the

inclusive democracy than the rule of majority framework. Finding the common denominator

under which all of the logics inherent for particular sets of copynorms could be subsumed

becomes  therefore  crucial.  The  common  denominator  could  be  either  constructed  by

introducing  wider  rationality  that  can  cover  diverse  discourses,  or  by  shifting  some
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segmentary copynorms in the direction of the prevailing approach. This can only be done

in such cases in which the set of  copynorms  that evolved within a given system  is not

inextricably linked with the rationality of the particular system. In other words, this could be

done only in the situation in which a particular system could be re-programmed in order to

change the  value  of  its  internal  copynorms  without  putting  at  risk  the  coherence and

specificity of its rationality.

To give an example: art would not be art any more, or at least not the way we perceive and

understand it nowadays, if it was to exclude possibility of copying and re-using the works

of others, whereas the economic system might be satisfied either through the traditional

proprietary  approach or through the more  open, free  framework as exemplified by the

business  models  that  flourish  around  the  principles  of  open-source,  open-access  or

creative commons.

The question therefore arises whether the two systems - the political and the economic

systems - that could be defined as more proprietary paradigm- oriented might potentially

be re-programmed in order to change the value of their internal copynorms into the more

pro-open and free direction, without endangering the overall coherence of these systems.

Could the needs of these systems be equally satisfied in line with their internal rationalities

and could simultaneously justice be given to other discourses through the sheer semantic

shift in the programs of these systems? 

The emergence and gradual increase in importance of the new type of intermediaries such

as for instance infomediaries that actually make profit on the pro-open and free approach,

as well as all the myriad of other business models that flourish around these principles

seem to prove this is correct for the economic system, provided that the general economic

rationality is treated as the proper reference point, and therefore the shift in types of actors

functioning within the economic system is accepted.287

The following chapters will attempt to sketch the framework of the reflexive justice for the

ecosystem of copyright law by trying to find the common denominator for all the systems

involved.

287 In this context the actors, stakeholders within the economic system will change when the new semantics/program of
openness  and  freedom  will be fostered,  nevertheless the systems will remain unchanged. The economic system
based on the code of  payment vs  non-payment  and the logic of making profit will be satisfied also in the new
model. It is just that the institutions and actors within the economic system will change, and instead of paying for
the content the price will be set to pay for the medium in which the content is installed (as happened in the case of
“real”, paper books).
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As has been stated  afore,  the  adequate  formula  for  the  reflexive  justice  can only  be

developed for particular historical circumstances and to keep pace with the social changes

– law must evolve in response to the more general social evolution.

The following Chapter II will describe the co-evolution of various discourses reflecting the

multiple rationalities of diverse social systems in question, as well as the patterns followed

by the copyright law which attempted to keep pace with the more general social evolution,

in order to ensure a fragile balance between various social interests and informal norms.

This  chapter  aims  at  describing  in  detail  the  diverse  rationalities,  and  indicating  how

mutual interactions led to the subsequent co-evolutionary changes. The  leitmotif of the

Chapter  II is  the  assertion  that  the  copyright  law did  not  manage  to  keep  pace  with

evolutionary changes that took place within the other constituent elements of the analysed

model, hence reflexive justice  has not been attained through the legal regulations in the

field of copying, dissemination and access to information goods. Chapter III describes the

reaction of  the  whole ecosystem to  the clash between the  legal  copyright  norms and

informal  copynorms  as constructed  in  response  to  diverse  relevant  rationalities  in  the

context  of  regulatory  failure. Consequently,  Chapter  IV  focuses  on  the  more  detailed

solutions that could cure the current regulatory crisis of copyright law by shifting it in the

direction of  reflexive justice,  that aims at equal acknowledgment of all the diverse social

rationalities within which various sets of copynorms are constructed.
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II. Evolution of copyright law through the 
prism of inter-systemic irritations. Western 
and Central-Eastern European experience288

1. Western perspective

The manuscript culture
The analysis starts with the very beginning of the story: the era of the manuscripts - when

there were no copyright regulations or technologies that enabled copying on a mass scale,

when entrepreneurial  interests  stemming from reproduction and distribution  of  creative

works  of  others  were  just  emerging,  and  when  the  general  social  norms  concerning

replication of works of human ingenuity were unambiguously in favour of copying. This

was a time when no autopoietic social systems existed, but the rationalities that were to

give  foundation  to  the  future  functional  differentiation  of  the  society  were  gradually

emerging.

In ancient times, the profession of a scribe was extremely elitist, usually inherited from

father to son and limited to the highest social classes.289 Scribes exercised many functions

that required literacy and enjoyed a high esteem. Those who were professionally devoted

to manual copying of texts, especially sacred verses, worked at the services of the rulers

or religious institutions (temples, monasteries etc.) who commissioned particular works. At

that time, there was no open market for manuscripts. Both the scribes and their works

were part of the religious structures. The copying of sacred texts itself was unambiguously

regarded as a metaphysical activity and required complex rituals290 and as such could

288 Fragments of this chapter have been already published in: Gracz Katarzyna and De Filippi Primavera, 'Regulatory 
failure of copyright law through the lenses of autopoietic systems theory', International Journal of Law and 
Information Technology, 2014, 0, 1-33 and Gracz Katarzyna, 'Bridging the Gaps Between Social and Legal Norms 
Concerning Protection of Intellectual and Artistic Creations: On the Crisis of Copyright Law in the Digital Era', The
Journal of World Intellectual Property (2013) Vol. 16, no. 1–2, pp. 39–57.

289 In ancient Mesopotamia as well as among the ancient Jews, scribes belonged to the highest social elites and enjoyed
great esteem. In ancient Egypt the respect towards them was so high that they were considered part of the royal 
court and were exempted from tax and military obligations. See: David M. Carr, Writing on the Tablet of the Heart:
Origins of Scripture and Literature, Oxford University Press, 2005; Ray Eric, The Story of a Torah Scroll (Torah 
Aura Productions, 1986); 

290 The level of complexity of the rituals involved in the process of copying the holy texts could be nowadays 
illustrated by the procedures followed by sofers – Jewish scribes, who transcribe by hand Torah scrolls and other 
religious writings, and are one of the last representatives of this profession in the current era. See e.g.: Ray Eric, 
The Story of a Torah Scroll (Torah Aura Productions, 1986); Kolatch Alfred J., This is Torah (Jonathon David 
Publishers Inc., 1988); for a general bibliography on the topic see:http://www.sofer.co.uk/html/sources.htm  
(Accessed 29.02.2016).
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have  been  perceived  as  an  instantiation  of  the  religious  rationality.  At  the  outset  the

function of the other genres of art was also similar, such as painting and sculpture that

were initially treated as the way to pay tribute to the divine.291 The subordination of the

creative process to religious rules also had an evident influence on the construction of

copynorms in that period, for in fact the meditative and metaphysical perception of these

artefacts required exact copying of the earlier works with hardly any margin of appreciation

for the creative input. Exact copying, which was supposed to enable the dissemination of

the accepted and valued message was perceived as the virtue, not any additional creative

input. The identity of the copyist was not revealed on the copy, as it was the message

itself,  not the one who contributed to its conveying that was at the centre of attention

according to the rules set by the meditative, religious rationality. In the Medieval Europe

the  spiritually  important  process  of  reproducing  holy  texts  concentrated  in  Christian

monasteries, that had regular provision for the making of books called  scriptorium.  It is

only in the 11th century that the first class of professional lay scribes emerged292, who were

travelling from monastery to monastery and treating the reproduction of texts as a mere

commercial activity rather than a religious practice.293 As the motivation for copying literary

works  evolved  from  divine  meditation  to  personal  profit,294 production  moved  from

monasteries to lay  scriptoria and from rural settings to urban centres. This is precisely

when the market for creative works emerged,295 along with the commercial interests of

different stakeholders.  As might be inferred from the historical sources, the commercial

291 In some instances the religious, metaphysical attitude towards artistic creations that requires following detailed 
instructions and does not tolerate even slightest deviation from the imposed model survived till nowadays. Such is 
the example of writing the icons in the Orthodox Christian tradition were the writer is treated solely as an extension
of God and the process of writing is perceived as a meditation practice that is supposed to follow rigid rules so that 
the icon could become the true reflection of the divinity. The reception of the icons is also treated as a religious 
activity of a meditative nature, that should ensure the believer a close contact with the divinity just through the 
concentrated, appropriate admiring of the painting. Such an approach results in recognition of icons as the religious,
rather than artistic artefacts as both the process of painting and reception are subject to strict religious rules. In fact 
the use of notions of writing and reading the icons also indicates that the line should be drawn between this specific
religious activity and the sheer painting and looking at the paintings characteristic for the system of art.
See e.g.: В. Д. Сарабьянов, Э. С. Смирнова. История древнерусской живописи. М., ПСТГУ, 2007; 
В. Н. Лазарев. Русская иконопись от истоков до начала XVI века. М.: Искусство, 2000; The British Museum, 
Meaning and history of the icon, available at: 
https  ://  www  .  britishmuseum  .  org  /  research  /  publications  /  online  _  research  _  catalogues  /  russian  _  icons  /  catalogue  _  of  _  russi
an  _  icons  /  meaning  _  and  _  history  _  of  _  icons  .  aspx.  (Accessed 29.02.2016)
For the precise instructions in English on how to read the icons see e.g.: http://writingicons.weebly.com/praying-
with-icons.html.  (Accessed 29.02.2016)  For the instructions in English on how to write the icons see: interview 
with iconographer Marek Czarnecki, Understanding How Icons are Written, available at: 
http://www.americancatholic.org/messenger/dec2003/feature3.asp.  (Accessed 29.02.2016)

292 Rowan Watson, Illuminated Manuscripts and their Makers, V&A Publications, London 2003.
293 Ibidem.
294 Diane Booton, Manuscripts, market and the transition to print in late medieval Brittany, Ashgate, 2010, p. 33.
295 Although the further analysis focuses solely on the history of the books' market, the same pattern could be 

reconstructed with regards to the other genres of creative works.
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interests of those intermediaries were from the very beginning inconsistent, or in some

instances even contrary to the interests of the authors themselves296. These commercial

interests of intermediaries should be recognised as the first instantiation of the economic

rationality,  that  at  that  point  in  time entered  the  framework  within  which  production,

dissemination and access to creative works have been taking place, shifting it away from

the religious logic that used to be the pivot thereof beforehand.

By the early thirteenth century, the commercial book trade of many European cities was

largely  governed  by  university  authorities.297 Soon,  another  category  of  intermediaries

emerged:  libraries,  who  were  in  charge  of  hiring  scribes  and  selling  completed

manuscripts.298

Although many of these manuscripts were commissioned by the nobility or the clergy, the

production thereof was often justified on mere speculative grounds.299 The business of

many  libraries thus became unpredictable,  as  there  was  no  guarantee  that  the  costs

incurred in the process of production would be adequately covered by the market demand.

This contingency is crucial for the following analysis since it will  be argued that it was,

indeed, the commercial risks pertaining to the economic system that irritated the political

and legal systems, leading subsequently to the transposition of the proprietary paradigm to

law protecting the fruits of human creativity, so as to protect the economic interests of the

middleman who faced new challenges since the  introduction  of  the  printing  press,  an

artefact of the technological system.

The advent of print and the birth of copyright law – introduction of the 
proprietary paradigm
The proprietary rhetoric was for the first time raised in the context of intellectual creations

as a reaction to the challenges brought by the discovery of print,  long before modern

copyright law was born. Gutenberg’s invention of the printing press drastically modified the

economic, social and cultural landscape in which the book industry had operated so far.

Specifically, the development of new printing technologies had a double-edged effect on

the interests of intermediaries. On one hand, it allowed for the fast and - for the first time in

history  -  mass  reproduction  of  works  at  considerably  lower  costs.  This  furthered  the

296 Petrarch in 1363 lamented that the copyists were so eager to make their profit that they reproduced his epic 'Africa' 
before final correction, Bocaccio was similarly concerned to safeguard his texts until he deemed them ready for 
circulation.

297 Rowan Watson, Illuminated Manuscripts and their Makers, op.cit. p. 9.
298 Diane Booton, Manuscripts, market and the transition to print in late medieval Brittany, op.cit. p. 33
299 Rowan Watson, Illuminated Manuscripts and their Makers, op.cit. p. 11.
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interests of the middlemen who could increase their profits by selling massive amounts of

books, at low cost, to a growing number of potential clients. On the other hand, however,

this technology introduced new commercial risks, as potential profits could theoretically be

taken competitors,  who could reproduce the same material  without  incurring the costs

inherent  to the first  stage of  the publishing process.  The new opportunities offered by

printing press thus introduced the need to protect and control the production of creative

works, a phenomenon that, seen through the lenses of systems theory, can be regarded

as  a  result  of  the  economic  system  being  irritated  by  technological  advances  in  its

surrounding environment.

At that time in Europe, the interests of publishers (as constituents of the economic system)

were mostly compatible with the interests of the governments (instantiations of the political

system) and the church (perceived in this thesis in a double way as a component both of

the religious and political  system at the same time), who - as an attempt to avoid the

dissemination of  undesirable content  expressing dissent  or  criticism of  the established

government  and/or  religion  -  introduced new forms of  controls  by means of  exclusive

licenses to print a specific set of books for a fixed period of years.300

These licences (resulting from the structural coupling between the political system and the

legal  system),  as a by-product,  strengthened the position of  publishers on the market

through the introduction of monopoly rights preventing others from printing the same books

during that period,301 or even from importing books from abroad.302

Hence,  the  first  form of  privileges granted  over  the  publication  of  literary works  were

monopoly rights  granted  by royal  decree  in  order  to  protect  publishers  against  unfair

competition, as well  as to  control  (and eventually censor) the publication of all  written

material.  Such  a  regulatory  system,  present  in  most  European  countries,  did  not  yet

amount to modern copyright law - since it had diverse goals and assumed a completely

different  form.  Nevertheless,  it  could be  perceived as the first  attempt  to  regulate  the

market  for  intellectual  creations  through  the  introduction  of  exclusive  rights  which

eventually led to the introduction of copyright law. Already under this regime - and long

before  the  introduction  of  modern  copyright  law  -  it  was  possible  to  observe  some

autopoietic operations of the legal system, which - as an attempt to adapt to the changes

triggered by the printing press in the artistic, scientific, political and economic rationalities -

300 Hector MacQueen, Charlotte Waelde and Laurie Graeme T, Contemporary Intellectual Property: Law and Policy. 
Oxford: Oxford University Press, 2007, p.34.

301 Ibidem.
302 Ibidem.
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did not actually provide any novel solution (resulting from a structural coupling with the

modified environment), but rather applied an old formula (found within its own borders) by

gradually extending by analogy the proprietary paradigm into the realm of protection of

creative works, in line with the metaphor of copyright as property.

The proprietary discourse for  intellectual  creations first  entered the  scene in  England,

around 1590,303 as literary works began to be regarded as valuable assets that should be

protected in the same way as physical property.304

This  can be seen from the  language used in  the  Stationers'  Company’s305 register  of

printed books306, which clearly illustrates how booksellers started to think of their “copies”

or “books” as “private property”.  As the excellent historical analysis done by Lyman Ray

Patterson shows, the form of the entry  “evolved from that of a license to print,  to the

ownership of copy, to the ownership of a book.”[emphasis added]307. Notwithstanding the

fact that the change “was one of form only, not substance”308 and legal basis for, as well

as, legal nature of the copyright remained the same,  “the evolution in the form of entry

indicates that a subtle conceptual change was occurring and that booksellers had begun

to  think  more  explicitly  of  their  “copies” or  “books”  as  private  property”[emphasis

added]309. Although at this point the modification in rhetoric did not yet enter the public

debates, the shift in the publishers' perception of their rights is crucial for this analysis,  for

it was exactly when this shift occurred that the proprietary paradigm was first applied in the

context of intellectual creations.

Thus, when the Stationers realised that their position on the market was being threatened

by technological advances, they relied on the rhetoric of absolute property - understood as

a natural right - to secure exclusive rights over intellectual creations.310 It should be noted,

however, that English publishers initially referred to the property paradigm only in order to

justify their own commercial interests, without even mentioning the interests of authors. It

was only later that, as an attempt to further strengthen their position, the Stationers applied

303 Lyman Ray Patterson, Copyright in Historical Perspective, Vanderbilt University Press, 1968, p.54.
304 Mark Rose, 'Copyright and its Metaphors' (2002) 50 UCLA Law Review 1.
305 London based association of British publishers that held a monopoly over the publishing industry and was officially

responsible for setting and enforcing regulations until the enactment of the Statute of Anne in 1710.
306 Lyman Ray Patterson, Copyright in Historical Perspective, Vanderbilt University Press, 1968, p.54.
307 Ibidem.
308 Ibidem.
309 Mark Rose, Authors and Owners... op.cit. p.45.
310 In 1643, they published a pamphlet entitled The Humble Remonstrance of the Company of Stationers to the High 

Court of Parliament in which they specifically referred to the proprietary paradigm, arguing that if 'their ancient 
Right, Propriety of Copies' was no longer available, they would lack 'encouragement to make them [their 
properties] active and alacrious in the service of the state' (emphasis added). See: Arber, vol I, p.586, quoted after 
Mark Rose, Authors and Owners... op.cit. p. 16.
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the rhetoric of property also with regard to authors’ rights - a rhetoric which has eventually

been taken by authors themselves.

Nevertheless, the Statute of Anne311- the first instantiation of the modern copyright law -

enacted in the UK in 1709, was to be a considerably moderate and balanced response to

the  absolute  property postulates  of  the  publishers. The Act  introduced the  concept  of

author's rights (as opposed to publisher's rights) and reduced the term of protection to a

period  of  fourteen  years,  thereby  endorsing  the  idea  that  copyright  substantially

distinguishes  itself  from  traditional  property  rights and  should  be  treated  more  as  a

privilege granted by the state.312 Symptomatic of this de-propertization of the protection of

intellectual and artistic creations is also the fact that the initial title of this Act was changed

from “A Bill for the Encouragement of Learning and for Securing the Property of Copies of

Books to  the Rightful  Owners thereof  to  A Bill  for  the Encouragement of  Learning by

Vesting the Copies of Printed Books in the Authors, or Purchasers, of such Copies, during

the Times therein Mentioned”.313

The legislator,  by resisting  the  proprietary rhetoric  in  fact  limited  the  monopoly of  the

publishers in order to keep a proper balance between the interests of authors, readers and

intermediaries, and in this way in fact, it did manage to assure an adequate equilibrium

between all  the rationalities involved at  that  time in  the production,  dissemination and

access to creative works. In particular, it was supposed to protect the creative logics, such

as artistic and scientific, from the process of excessive economisation. The title of the Act

itself indicates that the significance of the educational rationality was also acknowledged in

this first English copyright regulation. Educational and creative rationalities (of scientific

and artistic nature) were nurtured via this law by comparatively short protection periods 314

and legally protected concept  of  a  public  domain that  emerged at  later  stages of  the

English copyright evolution. 

More importantly, however, the Stationers' postulates started public debates on the nature

of  literary  property  in  England.  These debates  have  been significantly  shaped by two

metaphors that have been developed at the very outset of the discourse on the nature and

appropriate model of legal protection of intellectual and creative works. The first was the

concept  of  natural  property  initially  developed  by  John  Locke,  the  second  was  the

311 A Bill for the Encouragement of Learning, by Vesting the Copies of Printed Books in the Authors, or Purchasers of 
such Copies, during the Times therein Mentioned 1709, 8 Anne c.19., (CJ 16:369).

312 Mark Rose, Authors and Owners... op.cit. p.45.
313 Ibidem, p.46.
314 The Statute of Anne prescribed copyright term of 14 years with a provision for conditional renewal for the similar 

period.
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metaphor  of  incentive constructed  in  accordance  with  the  postulates  of  utilitarianism.

These two approaches intertwined and evolved with the lapse of time and were referred to

in  various  combinations  by  right-holders,  however  with  time  the  existent  status  quo

between the multiple rationalities relevant from the perspective of production, reproduction,

dissemination  and  access  to  information  goods  has  been  shaken  or  even  potentially

endangered by subsequent technological developments.

Locke's natural property law doctrine, which was adapted as a justification for copyright

protection, could be perceived as a mixture of economic and religious rationality, captured

within the framework of legal reasoning. For it rested on the presumption that the legal

acknowledgment  of  the  economic  concept  of  property should  reflect  the norms of  the

natural, God-given supreme law. It was first developed in the fifth chapter of the second

book of his famous Two Treaties of Government first published in 1690315, in which John

Locke  attempts  to  answer  the  question,  which  he  himself  describes as  “a  very  great

difficulty:  if  God gave the earth  to  mankind in  common,  how can any individual  have

property in any thing?”316 Attempting to unravel this philosophical puzzle Locke starts with

the presumption that God gave man the property right over his person317. According to this

approach, skills and knowledge that enable people to work were also God-given, being the

constituent  part  of  every single  personality.  Thus,  the labour  of  every individual  is  the

extension of the  person,  and hence belongs to that individual.  Whenever an  individual

removes anything “whatsoever (…) out of the State that Nature hath provided, and left it

in, he hath mixed his Labour with, and joyned to it something that is his own, and thereby

makes it  his Property.'318 Locke adds, however, two conditions that set limits to private

property. Firstly - according to Lockean approach - the right to private property pertains

only to the situations when  “there is enough,  and as good left  for  others”319,  secondly

things, skills and knowledge are given to people by God to make things that one can enjoy

and make use of, not to destroy or spoil, therefore “as much as any one can make use of

to any advantage of life before it spoils; so much he may by his labour fix a Property in.”320

According to Locke the property right was the just reward for the industrious, for the effort

they have put into their labour.321 Being a theory of natural rights, the Lockean approach

315 John Locke, Two Treatises of Government, (Peter Laslett ed. Cambridge University Press 1988) (1690)
316 Ibidem, quoted after: Peter Drahos, A Philosophy of Intellectual Property, Ashgate, Dartmouth, 1996,  p. 42.
317 John Locke, Two Treatises of Government,, op.cit,  II Treaty, p. 27.
318 Ibidem.
319 Ibidem.
320 Ibidem, II Treaty, p. 31.
321 See: Peter Drahos, A Philosophy of Intellectual Property, op.cit. p. 44.

133



has obvious imprints of religious rationality (as could be deduced from the above provided

quotes)  that  intertwine  with  economic  and  legal  reasoning.  Although  commentators

generally doubt  whether  Locke had intellectual  creations in  mind when developing his

theory of  property,  he  did  actually  contribute  in  a  significant  way to  the  protection  of

authors' rights in their battle against the excessively growing monopoly of publishers. His

most famous contribution in this respect was the Memorandum, which Locke wrote for his

friend Edward Clarke - a member of Parliament at that time – who then used it in support

of the parliamentary debate aiming at the abolition of the stationers' monopoly322.  Locke

was offended in particular that the “lazy ignorant Company of Stationers, to say no worse

of them”323 should be able to restrict the printing and importing of new editions of ancient

works. In his Memorandum Locke claimed:

“That any person or company should have patents for the sole printing of ancient authors

is very unreasonable and injurious to learning;(...) This I am sure, it is very absurd and

ridiculous that any one now living should pretend to have a propriety in, or a power to

dispose of the propriety of any copy or writings of authors who lived before printing was

known or used in Europe.”324

Not  only  was  he opposing the  monopoly of  the  publishers  as  such,  but  he  was also

pointing  out  that  the  legal  system  before  the  enactment  of  the  Statute  of  Anne  was

neglecting  the  rights  of  the  real  creators,  and  was  instead  proposing  the  regulation

according to which printers should be obliged to get the author's permission to use his

name, or that the author should retain the right to reprint.325

No matter whether John Locke did or did not take into account intellectual creations when

developing his theory of property, he did in fact care for the authors' fate. Moreover, the

Lockean metaphor of mixing labour with the external world has been repeatedly used later

on  by  various  commentators  as  a  justification  for  copyright  protection.  Interestingly

however,  the metaphysical,  religious component of  the metaphor has been most  often

ignored. In this way the multifaceted, balanced theory of property, reflecting various logics

– the religious, economic and legal at the forefront – that could have easily fulfilled the

requirements of the reflexive justice, has eventually been reduced to an overly economic

perspective.326 The no waste and leaving enough and good enough for others conditions,

322 Hughes Justin, Locke’s 1694 Memorandum (and More Incomplete Copyright Historiographies)’,Cardozo Legal 
Studies Research Paper no.167, p. 2.

323 John Locke's letter to Clarke of 2 January 1683, quoted after: Rose, (1993), pp. 32-33.
324 John Locke, Memorandum pp. 209-209, reprinted in: Lord Peter King (1830), p. 387.
325 Raymond Astbury, The Renewal of the Licensing Act in 1693 and its Lapse in 1695, (Library 33, 1978).
326 See: Ibidem, p. 48.

134



which  set  the  limits  of  natural  property  right  in  Lockean  approach  –  and  that  were

abandoned  by  the  subsequent  commentators  -  were  in  fact  in  perfect  harmony  with

multiple creative rationalities such as the logic of art or science, based on the principle of

accumulative development, in accordance with the earlier cited metaphor of  standing on

the shoulders of giants.

The Lockean theory of natural  property rights, especially the metaphor of  mixing labour

with the external world - most often, however, devoid of metaphysical, religious dimension

- has become one of the most influential metaphors, shaping the English discourse on the

legal  protection  of  intellectual  creations  at  the  outset  and  in  the  years  to  come.  The

reminiscence of the religious rationality that cared for leaving enough for others were to be

observed  in  the  years  to  come  in  the  form  of  the  protection  of  the  public  domain

characteristic for the English copyright regime.

The second important concept determining the Anglo-Saxon debate on literary property -

at its origin and in subsequent stages of development - was the metaphor of the incentive

constructed in accordance with the utilitarian philosophy that subordinated legal protection

of private property to the realisation of  social utility. In fact, the Lockean concept of  just

reward for the author's effort could easily (even if against the will and reasoning of John

Locke himself) be combined with the model of economic incentive to stimulate the author's

productivity and wide dissemination of information goods. Such a combination, however,

leads to complete abandonment of religious reasoning present in the work of Locke that

allowed for proper balancing of the concept in accordance with other relevant rationalities -

especially the creative logic of systems of art and science - and to an overestimation of

economic stimuli to the detriment of other, non-economic inducements for creation “such

as prestige or simple desire to create”327. The utilitarian twist to Lockean approach in fact

eventually deprives this theory of its initial assumptions and completely changes its tone,

shifting it from a multifaceted, balanced concept, able to acknowledge various rationalities,

to a solely economic justification. Moreover, contrary to Locke's own convictions, such an

approach allows for the perception of information goods as commodities leading to equal

recognition of original authors' and intermediaries' merits.

The various combinations of  Lockean natural  property  rights  theory and the  utilitarian

economic incentive  model  have shaped the  different  stages of  development  of  Anglo-

Saxon discourse on the limits of copyright law protection. The extreme utilitarian version

327 Neil Netanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative 
Evaluation', 24 Rutgers L.J. 347, 1993, p. 369.
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has been transposed overseas and gave ground to the American debate on the legal

protection of intellectual and creative works that will be described further on in the thesis.

Also in France, the discourse on the legal protection of intellectual and artistic creations

revolved around the struggle for power between authors and publishers, shaped initially by

the proprietary metaphor. The French national debate over the nature of literary property

was triggered in 1761 “when a privilege was awarded to the heirs of an author rather than

to the author's assignee”.328 In 1777 an initial response to the absolute property claims was

provided in the form of a crucial reform of privileges. As royal privileges329 were reformed

to ensure that authors enjoy a perpetual, inheritable and exclusive right to publish or sell

copies of their books, it was held that, if the privilege was subsequently acquired by a

publisher it would expire after a specified period of time.330 Later, the role of copyright in

serving  the  general  interest  of  society  was  further  developed  after  the  French

Revolution,331 as notoriously stated by Le Chapelier: “a published work is by its nature a

public property”332, and “author's rights are recognised by positive law as an exception to

this principle, to compensate an author for his work”333.

Thus,  at  the  outset  the  French  copyright  discourse  was  also  shaped  mainly  by  the

metaphor of property of an economic origin. An author's work was referred to as “the most

sacred,  the most  incontrovertible  and...  most  personal  of  all  forms of  property.”334 The

concept of ownership by natural right was applied in the lobbying campaigns of French

authors for the recognition of economic rights in information goods both on the national

and international level until the second half of nineteenth century. The culmination point of

the popularity of proprietary rhetoric with respect to copyright regulation was reached in

328 Tylert T. Ochoa, Copyright Duration: Theories and Practice in: Peter Yu, Intellectual Property and Information 
Wealth : Issues and Practices in the Digital Age. Westport Conn.: Praeger Publishers, 2007, p. 141.

329 Legal theory draws a line between rights and privileges, and marking this difference might be important for 
understanding the evolution of copyright law. The most important delimitation between the two focuses on the fact 
that privileges are granted only to certain group as a result of discretionary sharing of the power (e.g. by monarch); 
rights, on the other hand are automatically granted if one exhibits some characteristics. Due to this discretionary use
of power one cannot demand a privilege, but is able to demand realisation of his rights. [The author wants to 
express her gratitude to dr Adam Bodnar, dr Emmanuela Michetti and dr Vesselin Paskalev for the help they offered
in informal discussion when drafting this definition.]

330 While the royal privileges granted to an author were to be inherited by their heirs after the death, they would 
nonetheless expire if acquired by a publisher – thereby allowing for anyone to apply for a permission simple to print
or sell copies of the work. This represents the first attempt, in Europe, to restrict the rights of the publisher as 
compared to the rights of the author. Tylert T. Ochoa, op.cit, p. 141.

331 Ibidem, p.142.
332 Report of Le Chapelier to the National Assembly, 15 January 1797 in 7 Le Moniteur Universel.
333 Ochoa, Tylert T., Copyright Duration: Theories and Practice, op.cit., p. 142; Ginsburg, Jane, “A Tale of Two 

Copyrights: Literary Property in Revolutionary France and America”, 64 Tulane Law Review, 64(5), May 1990, p. 
1007.

334 Report of Le Chapelier to the National Assembly, 15 January 1797 in 7 Le Moniteur Universel.
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1880, when the French Court of Cassation held that “literary and artistic property has the

same characteristics as any other form of property, and must be treated as such, except

for  the  public  interest-based  limitation  on  its  duration.”335 Nevertheless,  at  the  end  of

nineteenth century the shift in metaphors shaping the French legislation in the scope of

copyright law could be observed as the proprietary paradigm has began to gradually give

way  to  personality  theory  that  recognised  fruits  of  human  intellect  and  creativity  as

extension of the creator's  self.  The economic rationality that lies behind the metaphor of

copyright as property has therefore been replaced with the concept that was more suitable

for reflecting inner logics of other systems constituent of the copyright law's environment

and especially the logics of the creative systems such as science and art that pivot around

the concept of author's reputation and fame.

The  personality  theory  has been shaped by two various sources:  1.  the ancient  legal

heritage  in  the  form  of  classical  Roman  subdivision  of  rights  into  three  categories:

“personality rights (rights of reputation, privacy and other personal dignity interests), real

rights (ownership, usufruct, easements) and personal rights (contract and tort claims)”336;

2.  the  philosophical  dichotomy  between  the  subject and  object as  elaborated  in  the

writings of Hegel and Kant337.

The French copyright discourse, legislation process and legal doctrine since the end of

nineteenth century have, therefore, been inspired by various concepts amongst which the

Hegelian theory played the most prominent role giving foundations to what is now known

as the  dualistic approach  in philosophy of copyright law. According to Hegel, intellectual

and creative skills, characteristic only of human beings, should be perceived as inherent

elements of individual's personality, the realisation of which guarantees the uniqueness of

each  person.  Nevertheless,  the  outcome  of  these  intellectual  and  creative  skills  and

processes in the form of ready works - according to Hegelian approach - should already be

treated as  external  to  one's  self,  even if  they bear  important  imprints  of  the  creator's

personality. For Hegel, the moment of  expression  that results in  externalisation  of one's

thoughts and emotions - which can then be perceived and reproduced by others - is the

crucial stage in which what used to be the inherent part of personality - becomes a work

335 Affaire Masson, Cass., Sirey, 1881, 1, 25, quoted after Netanel, N. „Copyright Alienability Restrictions and the 
Enhancement of Author Autonomy: A Normative Evaluation”, 24 Rutgers L.J. 347, 1993, p. 373.

336 Ibidem, p. 371.
337 Ibidem, p. 374.
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with the life of its own, which still obviously displays strong imprints of the personality that

carved it.338

Therefore,  intellectual  and  artistic  creations  should  be  differentiated  from  simple

commodities as they are still the expression of one's personality which, however, should

be perceived as separable from the creator's self, and hence could be treated as alienable

property, although property of a very particular nature. This specific Hegelian perception of

information goods that offered an alternative to the pure proprietary paradigm allowed for

better  accommodation  of  the  various  rationalities  that  constitute  the  environment  of

copyright law. In fact,  this dualistic approach - which was eventually encoded into two

types of copyright norms aimed, respectively,  at the protection of  economic  and  moral

rights of the author - responds both to the appeals of economic logic and the mechanisms

specific to the creative systems such as science and art, leaving some margin of freedom

also for the satisfaction of needs of all the other relevant rationalities.

This double construction of copyright norms allows also for acknowledgment of the author

of the creation as the core, and it is around this core that regulation protecting production,

reproduction, dissemination and access to information goods should pivot. Consequently,

it perceives the role of the intermediaries as secondary and their protection as necessarily

subordinated to the protection of the author.

The author of intellectual or artistic creation remains at the centre of legal protection in

accordance with the personality theory also in the German regulation. Nevertheless, also

in German case, at the beginning of copyright's evolution creators were competing for

economic  and  legal  acknowledgment  of  their  merits  with  other  actors  involved  in  the

process  of  production  and  distribution  of  books.  In  the  Allgemeines  Oeconomisches

Lexicon of 1753, in the entry Book, all the diverse actors that are involved in the process of

book production are listed and presented as deserving equal  recognition and financial

reward: “Many people work on this ware before it is complete and becomes an actual book

in this sense. The scholar, and the writer, the papermaker, the type founder, the typesetter

and the printer, the proofreader, the publisher, the book binder, sometimes even the gilder

and the brass-worker, etc. Thus many mouths are fed by this branch of manufacture.”339

338 See: George W. Hegel, Philosophy of Right, p.43, 68, after: Netanel, N. „Copyright Alienability Restrictions and the
Enhancement of Author Autonomy: A Normative Evaluation”, op.cit. p. 377.

339 Georg Heinrich Zinck, Allgemeines Oeconomisches Lexicon, 3rd ed., Leipzig 1753, col. 442; quoted after: Martha  
Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the Author', 
Eighteenth-Century Studies, Vol. 17, No.4, Special Issue: The Printed Word in the Eighteenth Century (Summer, 
1984), pp.425-448.
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Also in Germany, the most significant group of rivals, who competed with authors for the

recognition of their input on the market for books and subsequently for appropriate legal

acknowledgment and financial reward, were publishers. Initial postulates urging for legal

credit for intellectual and artistic creations, could therefore in fact be reduced, at least to

some extent, to the reflection of a battle for influence between publishers and authors, the

former being motivated solely by the mechanisms of the economic rationality, the latter

acting simultaneously according to multiple logics (on the one hand, also in response to

economic needs, while on the other in acknowledgment of the creative mechanisms of

science  or  art,  and  the  perception  of  creative  skills  as  possessing  a  divine,  religious

quality).

The issue of protection of intellectual creations became crucial in Germany for the first

time in the context of mass unauthorised reprinting of books due to the sharp decline in

demand  for  southern  German  Catholic  literature  and  a  growing  demand  for  northern

German Protestant writings, which led southern publishers to reprint northern books.340 In

these  circumstances,  the  need  for  legal  protection  was  obviously  articulated  by  the

publishers' economic narrative. Nevertheless, German publishers also raised issues of a

more general nature, relevant for the development of creative works. In fact, they urged

that the problem of unauthorised reprints, if not solved, may also lead to a decrease in

quality of published materials since “whatever is easiest to write, whatever will enjoy the

quickest sales, whatever involves the smallest loss – these are the things that authors

must write and dealers must publish as long as the plague of piracy persists.”341

At the same time, however, German authors started formulating some postulates urging

for the legal recognition of their intellectual work and aiming at their emancipation from the

publishers. Their struggle, led by the willingness to be able to treat writing as a profession

with  suitable  remuneration  for  their  creative  input,  nevertheless  spent  a  long  time

searching desperately for the appropriate justification in a form of a meaningful metaphor.

The  proprietary paradigm did  not  find many supporters  amongst  the German authors,

since the protestant tradition shaped by the teachings of Luther treated knowledge and

skills  as  God-given  and  therefore  to  be  spread  for  free.  In  fact,  Luther  attempted  to

discourage even the publishers from applying the proprietary paradigm to intellectual and

340 See: Thomas Dreier, 'How much property is there in intellectual property? In: Howe Helena (ed.), Concepts of 
Property in Intellectual Property Law, Cambridge Intellectual Property and Information Law No.21, Cambridge 
University Press, 2013  p.118.

341 Albert Ward, Book production, fiction and the German reading public, 1740-1800, Clarendon Press, 1974, p. 98 
quoted after: Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the 
Emergence of the Author', op.cit. p. 439.
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artistic  creations  in  his  famous  Warning  to  Printers [Mahnung  an  die  Drucker]  in  the

Postille  (1525)  in  which  he  stated:  “Ich  habs  umsonst  empfangen,  umsonst  hab  ichs

gegeben und begehre auch nichts dafür”342 (“I have received for free, freely given and

desire nothing for it”). Luther's warning could be perceived as an instantiation of a collision

of the religious rationality that treats knowledge, skills and inspiration as belonging to God

with the economically shaped metaphor of copyright as private property.

Although Luther's appeal did not have much influence on the publishers' practice, many

authors did in fact perceive financial reward for intellectual and creative input as shameful

and disgraceful for any Christian. This perception paved the way for the institution of an

honorarium that, although paid in acknowledgment of one's merits, was not supposed to

be  “in proportion to or equivalent to the services performed”343.  The practice of paying

honoraria meant that in fact the intellectual work of the author was becoming a de facto

property  of  the publisher who,  having paid a flat,  symbolic  sum upon the receipt  of  a

manuscript, could realise as much profit as possible according to the actual demand on

the book.344 The de facto publisher ownership over the books was referred to by the poet

Friedrich  Gottlob  Klopstock,  in  his  Deutsche  Gelehrtenrepublik  [German  Republic  of

Letters] of 1772 in which “he unveiled a scheme to enable writers to circumvent publishers

altogether and bring their works directly to the public by subscription.”345

Klopstock wrote that he wanted “to ascertain whether it might be possible in this way for

scholars to become the owners [Eigenthümer] of their writings. For at present, they are so

only in  appearance; book dealers are the  real proprietors, because scholars  must turn

their writings over to them if they want to have these writings printed. This occasion will

show whether or not one might hope that the public, and the scholars among themselves,

will  be  instrumental  in  helping  scholars  achieve  actual  possession  of  their  property

[Eigentums].”

Nevertheless, as already mentioned, due to the power of religious rationality to shape the

discourse  pertaining  to  the  protection  of  intellectual  and  artistic  works,  the  direct

342 Quoted after: Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the 
Emergence of the Author', op.cit. p. 434.

343 Johann Heinrich Zedler, Grosses vollständiges Universal-Lexikon (Leipzig and Halle, 1735), qouted after: Martha 
Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the Author', 
op.cit. p. 435.

344 Ibidem, pp.435-436.
345 Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the 

Author', op.cit. p. 440.
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transposition of the economically shaped  proprietary paradigm for the narrative focusing

on the rights of the authors was not possible at that time in Germany.

Hence,  at  the  outset  the  proprietary  paradigm  was  successfully  promulgated  by  the

German publishers who used it,  inter alia in defence against unauthorised reprints. They

also had a de facto property  of the manuscripts. The German authors, however, were in

desperate need for an alternative metaphor. It  was eventually provided for them in the

writings of Johann Gottlieb Fichte and Immanuel Kant. Therefore, the proprietary paradigm

postulated by the German publishers finally gave way to personality theory that parted with

an  economic  metaphor  of  copyright  as  property  in  an  even  more  firm  way  than  the

Hegelian vision.346

In  1793  Fichte  in  the  essay “Proof  of  the  Illegality  of  Reprinting:  A Rationale  and  a

Parable” developed the foundations for what later evolved into the German monist theory

of copyright.

It should be underlined that the early beginnings of the personality theory, as developed by

Fichte, in fact, did have its roots in the proprietary paradigm. It was, however, twisted and

adjusted so as to respond also to the needs of other rationalities apart from the economic

one. To allow the proprietary vision to adjust better to the needs of all the other rationalities

involved in the process of book production - especially creative logic- Fichte distinguished

two ideal aspects of the book: “the  material aspect, the content of the book, the ideas it

presents; and […] the form of these ideas, the way in which, the combination in which, the

phrasing  and  wording  in  which  they  are  presented”347.  This  double  perception  of  an

intellectual  or  artistic  creation (in  this  case a  book)  allowed for  differentiation  of  three

various layers of property: 1. the physical object that passes to the buyer who can use it

according to their own needs, 2. the material aspect, in the form of the content of the book,

particular thoughts, ideas, concepts, which also passes to the buyer. From that point, “to

the extent that he [the buyer] is able, through intellectual effort, to appropriate them (…),

these  ideas  cease  to  be  the  exclusive  property  of  the  author,  becoming  instead  the

346 According to Thomas Dreier: “It was only towards the end of twentieth century that the notion of 'property' 
('geistiges Eigentum') found its way back into the general legal discourse; this time, however, not as a legal 
qualifying term, but rather as shorthand for the different statutory exclusive regimes with regard to intangible 
goods.”'How much property is there in intellectual property?' op. cit. p.121.

347 Johann Gottlieb Fichte, Proof of the Illegality of Reprinting: A Rationale and a Parable, quoted after: Martha 
Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the Author', 
op.cit. p. 444.
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common property of both author and reader.”348 3. the form in which the ideas, concepts

and thought are presented, that remains perpetual property of the author.

Fichte justified the eternal protection of the third  proprietary  level by holding that  “each

individual  has  his  own  thought  processes,  his  own  way  of  forming  concepts  and

connecting them… All that we think we must think according to the analogy of our other

habits of  thought;  and solely through reworking new thoughts after the analogy of our

habitual  thought  processes  do  we  make  them  our  own.  Without  this  they  remain

something foreign in our minds, which connects with nothing and affects nothing… Now,

since pure ideas without sensible images cannot be thought, much less are they capable

of representation to others. Hence, each writer must give his thoughts a certain form, and

he can give them no other form than his own because he has no other. But neither can he

be willing to hand over this form in making his thoughts public, for no one can appropriate

his  thoughts  without  thereby  altering  their  form.  This  latter  thus  remains  forever  his

exclusive property.”349

Although the concept of property is referred to in the above reasoning of Fichte, the third

layer obviously differs from the “pure” economic understanding of proprietary paradigm. It

is exactly this  personal imprint of the author's creativity that cannot be appropriated by

anyone else that gave ground to the  personality theory and was developed also in the

writings of Immanuel Kant.

According to Kant, intellectual and creative works cannot be treated as external artefacts,

but should rather be perceived as a “continuing expression of the author's inner self”, an

“exertion of his will”, and an “innate right, inherent in his own person.”350 The intellectual

and artistic creations according to Kantian approach should be perceived as not being

detachable from the person of the author, for they represent a continuous act of speech,

through which an individual is able to exercise his freedom of thought and expression. The

publisher,  or any other intermediary is treated according to this approach solely as an

agent of the author.

348 Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the 
Author', op.cit. p. 445.

349 Johann Gottlieb Fichte, Proof of the Illegality of Reprinting: A Rationale and a Parable, pp.227-228, quoted after: 
Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the 
Author', op.cit. p. 445.

350  Immanuel Kant, 'Von der Unrechtmäßigkeit des Büchernachdruck', Berlinische Monatsschrift 5 (1785), pp. 403- 
417, quoted after: Neil Netanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A 
Normative Evaluation' (1993) 24 Rutgers LJ 347-442, p.374.
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The German  Urheberrecht  essentially relies on the concepts developed by Fichte and

Kant that gave rise to the monist school of copyright theory, which treats authors' rights as

personality rights of an exclusive and indivisible nature,351 which protect intellectual work,

provided that the artefact is a new and original (eigentümlich) creation352.

Monists recognise different types of authors interests: those stemming from the economic

exploitation of the work (pure economic rationality) and “a personal interest in the nature of

their communication to the public”353 The monist approach to authors' rights perceives the

economic interests as “subsumed within the personal. Moreover, although authors' rights

may  in  fact  have  pecuniary  consequences  or  attributes,  no  clear  line  of  demarcation

distinguishes these attributes from the fundamental core of personal interest prerogatives.

According to the monistic concept, the author's economic exploitation rights and personal

rights are interrelated and mutually beneficial.”354

Such an approach differs significantly from the  “pure” proprietary paradigm  as shaped

solely by the economic rationality. Not only does it acknowledge the importance of other

logics  besides  the  economic  one,  but  it  also  perceives  the  economic  interests  as

secondary to the significance of the author's reputation, fame and personality, which are all

crucial  elements of all  the creative systems with  science and art  at  the forefront.  This

perception of authors’ rights as belonging to personality rights has been reflected in legal

norms that permit authors to grant licences to use their work, but do not allow for the

transfer of ownership, except by testamentary disposition.355

German copyright tradition should therefore be perceived as having been shaped at the

outset by three powerful rationalities – the economic, the religious and the creative (which

became a constituent element of creative social  systems such as art and science). As

such, it could be perceived as being close to the model of  reflexive justice based on the

idea of balancing various logics relevant from the perspective of production, reproduction,

dissemination  and  access  to  information  goods.  This  balance  between  the  respective

rationalities is also reflected in the recognition of the author as the centre around which the

mechanisms of legal protection should pivot.

351 Neil Natanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative 
Evaluation', op.cit. p.378.

352 Martha Woodmansee, 'The Genius and the Copyright: Economic and Legal Conditions of the Emergence of the 
Author', op.cit. pp. 445 – 446.

353 Neil Natanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative 
Evaluation', op.cit. p.378.

354 Ibidem.
355 Ibidem, p. 379.
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The European continental tradition of authors' rights, especially the French model, was to

shape the first attempt to internationalise the legal protection of production, reproduction,

dissemination and access to information goods. The first  international  act on copyright

protection - The Berne Convention for the Protection of Literary and Artistic Works that was

adopted in Berne in 1886 - was indeed framed to large extent by the French authors, led

by  their  understanding  of  the  mechanisms  of  creative  rationality.  This  was,  for  the

Americans, difficult to accept and they in fact did not sign the Convention for long. The

explanation of their resistance is to be found in the first  stages of the development of

American copyright law and the accompanying public discussions.

The American discourse on the protection of information goods, and eventually also the

legal framework, was shaped differently from its European counterparts. Although initially

influenced by Lockean thought, the American philosophy of copyright soon diverted from

the European approach, leaning instead towards a purely utilitarian justification. Lockean

natural law theory of private property was referred to in American context only to the extent

that it  could have been subsumed under the rationale of the economic incentive.  The

American model of copyright from its very beginnings treated the concept of property not

as a reward for the creative effort, but as an incentive to create.

Although the difference might seem subtle and insignificant at the first glance, in fact, this

shift  in focus from the  recognition of  the past creation  to  the  stimulation of the future

creativity  is of utmost importance, since it  results in a change of balance between the

various  rationalities.  For  the  natural  property  rights  theory  that  seeks  to  acknowledge

already existent  achievements  presupposes that  human creativity  exists  independently

from economic stimuli and is primarily incited by the search for reputation, fame and self-

realisation, which are the main pivots of the creative systems such as science and art. The

concept of  promise of property rights as an incentive to create assumes instead that the

prospect of economic recompense can influence the level of human creative productivity.

The  Lockean  original  approach  perceives  creativity  as  a  given,  a  result  of  a  specific

combination between particular traits of individual's personality and the influence of the

external: social and material environment. According to this approach creativity is taken for

granted, and it is perceived as just and fair to acknowledge the specific achievements of

an individual in the field of intellectual or artistic creation according to norms of a given

society that perceives these creations as socially valuable, and hence worth a reward.

Such an approach acknowledges the inner rationalities of art and science (people create in
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search for fame, reputation and self-realisation) and combines them with the economic

logic  (financial  reward  for  the  creative  achievements).  The property  as  an  incentive

concept perceives the economic rationality as being superior to other rationalities, and is

thus able to subordinate the other logics to its own mechanisms of  demand and supply,

regulated by the price variable.

The utilitarian metaphor of social utility that shaped American copyright discourse from its

early beginnings has its roots still in the British philosophy, namely in the thinking of the

first advocate of the free market economy theory, Adam Smith. Although generally “critical

of monopoly privileges, Adam Smith lauded the temporary monopoly granted to authors

and their assigns under the Statute of Anne as an efficient means of stimulating book

production."356 It was Smith who introduced purely economic terminology and rationality

into the debate on the legal protection of the intellectual and artistic creations, equating

them therefore with other commodities. When discussing the nature, need and limits of

legal protection in this field, Smith referred to purely economic mechanisms and economic

rhetoric:

“[I]f the book be a valuable one the demand for it in that time [i.e., the copyright period] will

probably be a considerable addition to his [i.e., the author's] fortune. But if it is of no value

the advantage he can reap from it will be very small.”357 

This perception of intellectual and creative artefacts aligns them with all  other types of

consumer goods, the production of which could be regulated by the introduction of proper

level  of  economic  reward.  Following  this  approach,  “fine-tuned  adjustments  to  the

copyright system, [could be] designed to provide just the right amount of  incentive for

creative activity, without leading to under- or over-stimulation of production”358. In addition:

“Under the utilitarian model, the widespread dissemination of intellectual works is no less

an important goal of copyright than is the creation of those works. Since dissemination is

accomplished by publishers and distributors, rather than by authors, copyright is designed

as much to protect the publisher's investment in bringing a work to market as to give the

author an incentive to produce.”359

356 Ibidem, p. 368.
357  Adam Smith, Lectures On Jurisprudence; report of 1762-63, cited in Adam Smith, An inquiry into the nature and 

causes of the wealth of nations 754 n.69 (Roy H. Campbell and Andrew S. Skinner eds., 1976), quoted after: Neil 
Natanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative Evaluation', 
op.cit. p. 368.

358 Ibidem, p.368.
359 Ibidem.
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This model, necessarily raises the status of the intermediaries in the market for information

goods, as compared to the level of recognition offered to them by legal orders shaped by

the personality metaphor that pivots around the person of the author. Nevertheless, at the

same time the metaphor of  social utility acknowledges the importance of readers or the

public as constituent parts of all creative systems, and focuses on facilitating access to

information goods as well as recognising the accumulative nature of science and art.

It was therefore British thinkers who led the shift between the leading rationalities, shaping

the discourse on the protection of intellectual and artistic creations. Nevertheless, it was

American copyright legislation that followed Smith's vision from the outset, while the British

discourse remained under a strong Lockean infuences that put the authors' merits at the

centre of the legal protection.

There are multiple explanations to be found in history of the U.S. that justify the popularity

of the economically modelled utilitarian approach towards copyright law on American soil.

Firstly, at the inception of the first American Copyright Act in 1790, American publishers

had comparatively high lobbying power, as opposed to American authors, for at that time

American culture was not built from the inside but rather carved out of works imported and

reprinted from the Old World. The first generation of New World creators' was only then

being born. Therefore, it  was the publishers, specialising in providing reprints of books

originating in Europe that were able to shape the public discourse on the nature and limits

of  legal  protection  of  creative  artefacts.  Therefore,  it  should  not  be  surprising  that

economic  mechanisms  were  referred  to  in  public  discussions  on  the  framework  of

copyright  law, as it  was in fact  the economic logic that was underlying the publishers'

stances (publishers, like all the other intermediaries on the market for information goods,

should primarily be perceived as representatives of the economic rationality). Therefore,

books were initially treated in the US like all the other commodities, and their production

and dissemination was regulated mainly by the mechanisms of the free market.

Nevertheless, due to the specific business model of the majority of American publishers at

that time - based on the reprints of books imported from abroad rather than printing of

original works - their economic reasoning did not follow the lines of a  strong proprietary

paradigm, but rather supported the model of moderate protection, based on the metaphor

of incentive.

Accordingly,  the  power  of  the  metaphor  of  social  utility  supported  by  the  economic

interests of the publishers was further reinforced by the fact that it was convergent with the
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American political and educational rationality of that time. The first American Copyright Act

was enacted as part of a wave of legal acts that assumed the nation-building function just

after the Revolutionary War that resulted in the Declaration of Independence from Great

Britain. Therefore, the Copyright Act of 1790, like all the other American founding legal acts

of that period, is to be perceived as the reflection of a political ideology focused on the

construction of the new  national/civic  group identity.  The American founding myth was

based on the concepts of democracy and immigration. Both of these underpinned all of the

legal  acts  of  that  period  –  the  copyright  regulations  included.  Although  initially  the

connection  might  not  seem obvious,  the  reflection  of  the  nation-building  ideology was

omnipresent in the discourse on the nature, form and limits of the copyright protection that

eventually  shaped  also  the  legal  framework.  By  limiting  the  protection  of  the  1790

Copyright Act solely to US citizens, Congress consciously encouraged reprinting of the

foreign  works.  This  approach  was  justified  by  the  postulates  for  mass  education  and

universal  literacy  that  were  needed  for  the  proper  functioning  of  democratic

mechanisms.360 The idea of an equal starting point for all the migrant groups, as well as

the American myth of the self-made man, were well-served by the copyright law, which did

not protect foreign creations in a country where cultural and educational needs were met

principally through the mass import of information goods. Publishers were perceived as

assuming an important social function, and cheap widely-accessible literature in all  the

native languages of the migrant communities was lauded as for allowing everybody access

to knowledge and culture. The importance of affordable prints was increased by the fact

that, as opposed to Europe, the American population was scattered over large areas and

could not rely on the borrowing practices, as there was no possibility for introducing an

efficient system of the libraries. Hence, the only way to get access to information was

through buying books; if the books were to be read on a large scale – they necessarily had

to be affordable for the masses – therefore copyright regulations were not to increase the

access costs.361

In accordance with the mechanisms of market economy, this pattern of raising the position

of the intermediaries on the one hand and the public on the other gave rise to a particular

360 See: Peter Baldwin, The Copyright Wars. Three Centuries of Trans-Atlantic Battle, Princeton University Press 
2014, pp. 113-114; e.g.:  “American piracy and the cheap-print revolution of nineteenth century were fostered by 
conscious government policy. The deliberate embrace of piracy as national policy was not, as observers often 
imagined, a willful, barbaric neglect of civilization's imperatives – which should have led to greater protection of 
the nation's creative classes. Rather, piracy was part of a purposeful attempt to jumpstart a new, more enlightened 
and democratic polity. Piracy was a useful arrow in the policy quiver.” Ibidem, p. 114.

361 Ibidem, pp. 112-122.
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business model in the cultural industry where the role of the initial creators is not perceived

as primary362.

The significance of copyright law for the young American state was emphasised also by its

recognition at the constitutional level, in the special clause that encourages “Progress of

Science  and  useful  Arts,  by  securing  for  limited  Times  to  Authors  and  Inventors  the

exclusive  Right  to  their  respective  Writings  and  Discoveries”363.  The  rhetoric  that

accompanied the inception of American copyright law, present in the constitutional clause

was also underpinning the accumulative nature of science and art, for the main goal of the

utilitarian approach is to grant monopoly right that would be an incentive and not a barrier

for  the  future  creations.  Thomas  Jefferson  “thought  that  justice  between  generations

prevented  one  from  incurring  debts  to  be  met  by  the  next.  (…)  he  concluded  that

generations stood in the same relation to each other as independent nations do and that

no debt should extend beyond nineteen years. That, therefore, was to be the duration of

copyrights and patents.”364 Short protection terms, which were in sharp contrast to strong

proprietary paradigm, acknowledged therefore the importance of creative rationality behind

the systems of art and science based on the principle of accumulation, whereas the focus

on cheap and widely accessible information goods reflected the needs of the educational,

but also the political, rationality of that time.

The newly born American mass-media were also participating in the educational mission in

accordance  with  the  principle  of  further  democratisation  and  equalisation  through  the

provision of wide access to information. The prices of the newspapers were kept low so

that  “the  information,  contained  in  any  one  paper  within  the  United  States,  might

immediately  spread  from one  extremity  of  the  continent  to  the  other”.365 According  to

Baldwin, the practice of sharing was common amongst American newspaper publishers of

that time, and did not differ much from the current practices of the civil journalists and the

online readers in the digital environment:

“To encourage exchange and borrowing among papers, editors could send copies gratis to

their colleagues. Scissors in hand, they cut and pasted content into their own periodicals,

362 The illustrative example thereof that evolved later but is still present nowadays, is provided by the American film 
industry – much different from its European counterpart. For the American film production process pivots around 
the producers, representatives of the economic system, and according to mechanisms of free market economy – 
films are supposed to follow the taste of the public. Whereas the European cinema tradition perceives film as the 
reflection of the author's personality and consequently puts the director at the centre of attention.

363 Article 1, Section 8, Clause 8 (the Copyright Clause) of the United States Constitution.
364 Peter Baldwin, The Copyright Wars. op.cit. p. 69
365 Richard B. Kielbowicz, News in the Mail: The Press, Post Office, and Public Information, 1700-1860s (New York, 

1989), 33, 147-148, 154-155; quoted after Peter Baldwin, The Copyright Wars. op.cit. p. 115.
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which in turn became the sources for yet others. Except for being conducted on paper via

post, their activities resembled nothing so much as today's blogs.”366

Therefore, although initiated and stimulated by the economic interests of the publishers

(representatives of the economic rationality), the initial American discourse was balanced

considerably by the influence of other rationalities that countervailed the risk stemming

from the  potential  over-economisation  of  the  mechanisms of  production,  reproduction,

dissemination and access to information goods. The power of political  and educational

rationalities  that  at  that  time  in  the  United  States  pivoted  around  the  concepts  of

democracy and equal starting point for all367, and reinforced by the logic of the system of

mass-media  that  fosters  the  mechanism  of  spreading  the  news, managed  to

counterbalance the danger of overarching economic logic. For, although this paradigm did

in fact raise the status of publishers relative to the position of the authors, at the same time

it also acknowledged the importance of the public.

Nevertheless,  the  risk  of  perceiving  information  goods  as  equal  to  all  the  other

commodities  according  to  economic  mechanisms  of  demand  and  supply  has  been

installed and to be realised on the subsequent stages of socio-technological development

as it will be described in the following sections of this analysis. For in the United States

even the authors when fighting for the legal  recognition of their rights were constantly

referring  to  the  economic  rationality,  repeatedly  alluding  to  prices and  economic

incentives. The process of  economisation considerably simplified the discourse on the

nature and limits of the legal protection of the production, reproduction, dissemination and

access to information goods. It eventually led to the situation in which the discourse was

divided into two. On the one side there were the publishers specialising in reprints  of

foreign books, who opted for the limitation of copyright protection only for the American

creations (which considerably lowered the costs of the publication process); on the other

side were the American authors themselves and the publishers specialising in American

literature who postulated international copyright protection (for their copyright protected

works were more expensive than the foreign reprints not covered by American copyright

366 Ibidem, p.115.
367 In the Senate discussions of that time international copyright law was referred to as “a tax on knowledge” harmful 

for American democracy that required “the diffusion of knowledge and instruction over the whole mass” especially 
in order to combat “a mighty deluge of superstition and ignorance” of the immigrants who could endanger the 
quality of democracy due to their voting rights of both passive and active nature.
Report 622, 19 March 1888, Reports of Committees of the Senate of the United States (1887-88), 2, p.40;  
“Memorial of a Number of Persons Concerned in Printing and Publishing, Praying an alteration in the mode of 
levying duties on certain books, and remonstrating against the enactment of an international copyright law”, 27th 
Cong., 2nd sess., 1842, Senate Rep.323 both quoted after Peter Baldwin, The Copyright Wars. op.cit. p. 114.
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law). Both sides to the dispute, however, were constantly referring to the same economic

rationality with the concepts of prices, competition and theft. Emblematic of this narrative is

the quote by Edward Eggleston, novelist and historian who charged: 

“While other forms of industry are protected in this country by an almost prohibitory tariff, it

marks the lowness and materialistic character of our civilization that the highest kind of

production is discouraged by being subject to direct competition with stolen wares.”368

The narrative started changing only with the first steps of the American culture on its way

to independence from the imported information goods. With the reinforcement of the newly

constructed  American  identity,  the  significance  of  American  works  started  constantly

growing. This process was reflected also in the discourse on the limits of the copyright

protection, since the flood of cheap reprints of foreign works was blamed for blocking the

development of American national culture:

“Without  international  copyright,  Samuel  Morse  wrote  in  1842,  America's  national

character was still Britain's and not truly independent (…) The vulgar British fare flooding

across  the  Atlantic,  reformers  warned,  fostered  bad  instincts,  hampered  domestic

creativity, and retarded local culture. America's own literature, >>in its diction, opinion, and

illustrations, even in its treatment of scenes and manners<<369 was more like that of a

British province than a >>great Republic in the New World<<”370.

Although the main justification underlying the discourse was still constructed in accordance

with  the  economic  rationality,  its  direction  changed  simultaneously  to  the  shift  in  the

political discourse. Since the political discourse moved from the concept of the immigration

state, and connectedly an educational mission aimed at equalisation of citizens' chances

independent from the origin and focused on the mission of constructing common national

culture,  so did the discussions on the nature and limits of copyright protection. With the

growing significance of  the American creations,  the social  utility  metaphor  played less

important role giving way to the incentive theory. Since the second half of the nineteenth

century copyright law has been seen as a tool needed for encouraging American writers

and no longer as an instrument providing wide access to information.371

368 Edward Eggkeston, “The Blessings of Copyright Piracy”, Century Magazine 1 (1881-82), p. 944, quoted after Peter
Baldwin, The Copyright Wars. op.cit. p. 121.

369 An Address to the People of the United States on Behalf of the American Copyright Club (New York, 1843), p. 11, 
quoted after Peter Baldwin, The Copyright Wars. op.cit. pp. 120-121.

370 Ibidem, p. 121.
371 Ibidem, pp. 82-126.
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With  the  significant  success  of  Harriet  Beecher  Stowe's  Uncle  Tom's  Cabin  (1852) –

perceived  as  the  first  book  illustrating  complexities  of  the  national  American  identity

building  project,  and  the  subsequent  successes  of  Mark  Twain  -  the  attitude  towards

international copyright protection also changed within the US. When American literature

started  succeeding  abroad,  both  American  publishers  and  creators  urged  for  the

international legal protection of their interests.372

“Unsurprisingly, Twain published a petition for international copyright in 1886, signed by

144 American men of letters. Bills for international copyright were presented repeatedly

during  the  latter  decades  of  the  century.  American  authors,  who  sought  international

copyright  for  obvious  reasons,  and  the  book  manufacturing  trades,  which  feared

international competition, eventually agreed on a horse trade. Thanks to manufacturing

clause requiring that protected foreign works be produced in the United States, copyright

was finally extended to foreign authors in 1891. By now the Berne Union, founded in 1886

without the Americans, with its ever-increasing focus on authors was beginning to have an

influence too. Even in the US the balance of power was shifting from the public to authors

and their rights or – more precisely – to publishers and their profits. And in the twentieth

century, as the United States turned from an eager importer of European content to the

world's largest exporter, it shifted from copyright rogue to strict enforcer. But that story is to

come.”373

The economic logic was also this time in line with the political rationality. However, the

prevailing rhetoric changed from the pro–open access paradigm focusing on equalisation

of possibilities of citizens through the educational and democratising mission of the state

that allowed for cheap import of culture and wide dissemination of information, to the more

protectionist vision, enabling the reinforcement of common national identity and culture.

Nevertheless, the main rhetoric remained one-dimensional and over-simplified because of

the economic perception of information goods as equal to other commodities. Moreover,

contrary to European developments, in the United States it was not only the publishers but

also the authors and the readers who referred prevalently to the economic rationality as

epitomised  by  the  utilitarian  approach to  copyright  law.  Nevertheless,  it  was  still  the

intermediaries - the publishers - who remained the most powerful actors in this trio.

Important for this analysis is the fact that the American example also proves that both the

economic and political rationality could be manipulated along the lines of pro open access

372 Ibidem.
373 Ibidem, p. 122. [Emphasis added by current author]
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paradigm  at  the  one  end  and  the  more  protectionist  approach  at  the  other  without

endangering their respective internal logics. Both the political and the economic discourse

could therefore foster or hinder strong copyright protection mechanisms.

Interestingly, the history of the main metaphors shaping the continental debate on the legal

protection of intellectual and artistic creations might be perceived as contrary to evolution

of the Anglo-Saxon discourse.

In the former case, the discourse was initially carved out only by the economically shaped

proprietary metaphor, which gradually opened up to other rationalities, twisting around until

it gave way to the personality theory that acknowledged importance of various rationalities

and put the author of the creation at the centre of the legal protection, while simultaneously

assigning publishers and all the other intermediaries a secondary role.

In the latter case, the public discussions were initially shaped by the balanced Lockean

approach, which allowed for the just recognition of various rationalities with the religious

(compatible at that time also with the creative logics of art and science) and economic

rationality at the forefront,  although it  later drifted into the direction of solely economic

justifications. The extreme of this destabilisation process of major justificatory metaphors,

and subsequently of the discourse on the nature of protection of intellectual and artistic

works,  might  be  observed in  the  American case where  information  goods are  treated

equally to other types of commodities. Such an approach necessarily empowers also the

intermediaries on the market in information goods, acknowledging their merits as similar to

those of the original creators.

The continental approach - with the double legal mechanisms aiming at the protection of

economic interests on the one hand and the personal/moral rights on the other – at  first

glance seems to be more equitable from the perspective of systems theoretical reasoning

than its Anglo-Saxon counterpart. The latter is highly determined by the single – economic

– rationality, hence is not apt to balancing the needs of various logics in accordance with

the assumptions of the theory of reflexive justice. The early history of American copyright

law suggests, however, that the economic logic could also be directed in such a way as to

be in line with other rationalities. The economic logic, like the political one, is flexible and

could  be  shaped  in  accordance  with  or  contrary  to  the  pro-open  paradigm  that  is

compatible with other rationalities relevant for the production, reproduction, dissemination

and access to information goods. As long as the legal protection of economic interests

does not  contradict  the  protection  of  other  interests  reflecting  all  the relevant,  diverse
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rationalities, the law is perceived as legitimate and able to regulate human behaviour in

accordance  with  the  model  of  reflexive  justice.  Nevertheless,  once  the  protection  of

economic interests (and economic actors, mainly represented by the intermediaries on the

market in information goods) prevails over the needs of other rationalities, the regulations

are perceived as illegitimate and a regulatory failure of law takes place.

With  technological  evolution  and  due  to  the  segmentary  copynorms  developing  in

response  to  technological  changes,  the  approach glorifying  economic  reasoning  that

necessarily empowered the actors of  the economic system, (i.e.  intermediaries on the

market in information goods) to the detriment of rights of the authors (primarily recognised

as actors of the creative systems such as science and art) and the public (representing

educational and creative rationalities) was steadily losing its legitimacy. The protection of

the economic interests of the intermediaries is in accordance with the postulates of the

reflexive  justice only when the intermediaries assume a socially beneficial  function (in

accordance with the principle of  social utility) and when the protection of their economic

interests does not hinder the protection of other types of interests that are the reflection of

all the other relevant rationalities. This was not, however, the case during the subsequent

stages of technological development, as will be described in the following sections of this

thesis.

It  is,  however,  possible  to  draw  the  line  in  this  comparative  historical  approach  in  a

different way in order to delineate the differences between the European (both continental

and English examples) and American evolutions of copyright law and accompanying public

discussions in accordance with the framework of the systems theory. In fact, in England,

France and Germany the advent of copyright regulations might be perceived as an act of

emancipation from publishers. In continental cases, this emancipation took the form of the

strong legal status of the authors, while in England both the authors and the public were

given a special legal protection against the growing economic power of intermediaries. A

systems  theoretical  approach  allows  for  both  of  these  situations  to  be  perceived  as

examples of the increasing significance of creative (artistic and scientific) rationalities over

economic logic. It is important also to underline that the economic power of publishers at

the outset  was reinforced by the political  rationality of  control  as the initial  publishers'

privileges  were  also  instruments  of  political  censorship.  Therefore,  the  process  of

emancipation of creative (scientific and artistic) rationalities from the excessive power of
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economic actors in Europe at the outset of copyright protection could also be perceived as

an act of political liberation.

The pattern was different though in the United States, where even the representatives of

the  creative  rationality  -  authors  -  and  the  educational  rationality  -  the  public  -  were

constantly referring to economic logic.  The American discourse on the nature and limits of

legal  protection  of  production,  reproduction,  dissemination  and  access  to  information

goods was mainly shaped by publishers who had a comparatively high lobbying potential,

which  also  in  this  case  was  further  reinforced  by  the  political  rationality.  Both  at  the

inception  of  copyright  law in  line  with  the  pro–open access  approach,  especially  with

regards to foreign creations, as well as in the later stage when the discourse turned into

more protectionist direction, the interests of the publishers were in line with the official

political  rhetoric.  Contrary  to  European  case,  however,  the  economic  rhetoric  was

undertaken  also  by  the  representatives  of  creative  rationality  and  of  the  educational

rationality when they repeatedly alluded to the issue of access only in the context of prices

and to the question of authors' merit solely with respect to salaries.

The birth of the European copyright regulations might be therefore perceived as promotion

of  the  status  of  creative  rationality,  as  acknowledged  by  law,  at  the  expense  of  the

inhibition  of  extensive  growth  of  the  economic  logic  as  well  as  against  the  excessive

political control that took form of censorship. This contingency did not take place in the

United States, where copyright law from its very beginnings was shaped and aimed at

protecting the interests of  publishers in  accordance with  the  economic rationality.  The

introduction of American copyright law had no liberation dimension: it was neither an act of

political, nor of economic emancipation.

This difference in legal evolution was later illustrated also in the distinct models of cultural

production and attitudes towards information goods. The most vivid example was yet to

come with technological developments and the birth of film, for it is precisely in this “new”

genre of  art,  which  is  the fruit  of  collaboration of  numerous individuals that  belong to

various social systems, that the difference between the European and American approach

is best to be observed, both in terms of legal regulations and informal copynorms. In the

European model, the author, i.e. the director is at the centre of attention, enjoys esteem

and  respect  and  has  decisive  power  as  far  as  the  final  outcome  is  concerned.  This

approach  gave  rise  to  the  European  school  of  film  that  gives  lots  of  space  to  the

expression of author's artistic vision, whereas American cinema is mainly driven by the
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economic  rationality  and  shaped  by the  interests  of  producers  (representatives  of  the

economic system) and the tastes of the audience, which are determined on the basis of

market mechanisms (being again the reflection of economic rationality).

Usually  in  comparative  research  on  copyright  law,  the  authors  refer  to  two  different

models, the Anglo-Saxon (both English and American) common law tradition on the one

hand and the continental model on the other. Nevertheless, due to the above analysed

contingencies  that  indicate  a  significant  difference  between  England  and  the  US with

respect to the role of intermediaries on the market for information goods at the outset of

copyright protection, I will refer in this thesis to three models:

–1. The English model, focussing on the protection of creative rationality (represented by

the interests of the artists and scientists) and educational rationality (represented by the

readers), born in reaction to the excessive expansion of the power of economic actors

(publishers) and excessive political  control  (in the form of the censorship).  This model

pivots around the metaphor of natural property rights, influenced equally by the economic,

religious and educational rationalities that set the borders of what could be treated as

private property in accordance with the requirement of leaving enough and good enough

for the others. The advent of copyright law in England should be perceived as a response

of  the  legal  system  to  the  potential  risk  of  expansive  reinforcement  of  the  economic

rationality through the irritations of the technological rationality (the invention of print). This

legal response was aimed at increasing the status of creative (artistic and scientific) and

educational rationalities against the power of the economic logic, as potentially reinforced

by technological innovations. It could also be perceived as an act of political liberation, for

the growing importance of creative (artistic and scientific) and educational rationalities was

in fact facilitating the realisation of freedom of speech, since the Statute of Anne was also

aimed at abolishing censorship practices that were taking place through the mechanism of

privileges.  In  this  approach  the  protection  of  creative   and  educational  rationalities

(represented respectively by artists and scientists on the one hand, and the public on the

other) against the excessive expansion of the economic logic (represented mainly by the

intermediaries' interests) and political control are at the core both of the legal mechanisms

and the discourse accompanying introduction of the first English copyright act. This model

was aimed at protecting both authors and the public from the excessive power of  the

intermediaries on the market in information goods and of expansive political control of the

rulers.  Characteristic  of  this  approach is  that,  based on Lockean thought,  the  English
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school of copyright developed a legal concept of the public domain, the significance of

which was consequently underlined in the various stages of socio-techno-legal evolution.

–2. The continental model (exemplified by French and German copyright regimes), was

also born as the emancipation of the creative rationalities from the excessive power of the

economic logic (reflecting mostly the interests of publishers) and of the political control.

This  emancipation  could  be  observed,  therefore,  as  having  also  political  dimension,

realised in the form of a fight for freedom of expression that was to be enhanced through

the mechanisms of copyright protection. In continental discourse the significance of this

creative and political liberation was marked by the concept of natural rights of the creators,

raised on the wave of human rights' postulates of the French Revolution, which protect

intellectual and artistic works independently from positive regulation. Both in France and in

Germany  the  construction  of  legal  regulations  as  well  as  the  main  narrative  of  the

accompanying discourse suggested also the perception of creative skills as being of a

divine nature. Therefore, the religious and creative rationalities intertwined were together

shaping the continental European copyright regime in which the central role was assigned

to  authors  as  representatives  of  the  creative  and  to  some  extent  also  of  religious

rationalities.  In  this  model  less  stress  was  placed  on  protection  of  the  educational

rationality,  hence  the  lower  acknowledgment  of  the  significance  of  the  public  both  as

reflected in legal mechanisms and the discourse accompanying the introduction of first

copyright regulations. This model was mainly focused on protecting authors.

–3. The American model of copyright law was from the early beginnings shaped by the

economic interests of  publishers that  were further reinforced by the political  rationality.

Nonetheless,  in  this  case  no  emancipation  from the  economic  rationality,  nor  political

liberation of the creative rationalities took place. For in fact  the economic rationale as

postulated  by  American  publishers  of  that  time  was  in  harmony  with  the  democratic

postulates of wide access to information (educational rationality) and freedom of speech

(political rationality). The initial American utilitarian approach to copyright protection, which

was  also  present  in  the  wider  political  discourse  at  the  beginning  of  American

independence, was to the great extent shaped by the metaphor of  social utility  that was

able to  balance the  economic  logic  with  educational  and political  rationalities.  For  the

concept of utility refers to the economic mechanisms, however, it is able simultaneously to

combine it with the internal patterns of other rationalities, due to the  social  dimension of

the metaphor. With the lapse of time and the shift  from the importer to the one of the
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biggest  producers  and  consequently  exporters  of  information  goods,  the  American

utilitarian approach to copyright protection started gravitating more towards the incentive

metaphor giving considerably less importance to  social utility. This resulted in economic

logic  losing  its  counterbalance  and  extensively  expanding,  the  contingency  that  was

reflected in the declining acknowledgment of other rationalities and the further growth in

power of intermediaries on the market for information goods (mainly publishers) that was

reinforced  also  by  the  political  rationality.  The  moment  in  which  the  US  turned  from

importer  into  self-sustainable  producer  and exporter  of  information  goods,  the  political

discourse also shifted in focus from education through the wide access to information -

aimed at equalising the chances of democratic citizens - to the construction of national

culture,  which  involved  strong  protectionist  approach  also  with  respect  to  copyright

regulations.  This  model  at  the  beginning  balanced the  interests  of  publishers  and the

public and was never directed against the excessive power of the intermediaries; it also to

some extent neglected the role of the authors. With the lapse of time, there was less stress

put  on  the  significance of  the  public,  but  the  importance of  the  original  creators  was

growing. The authors, however, did not shape any distinctive discourse and just applied

the economic reasoning to which the publishers had referred in the past. Therefore, even

though there was a shift in power between the actors – a decrease in acknowledgment of

the rights of the public that was proportional to the increase in the recognition of authors’

rights – the economic rationality remained the main factor shaping the discourse on the

American model of copyright law.

As already signalled, the three various models: 1. the English copyright regime, 2. the

European continental authors' rights system and 3. the American copyright regulation, and

the  public  discourses  accompanying  them  were  confronted  with  one  another  at  the

moment  when  the  first  international  act  on  the  legal  protection  of  the  production,

reproduction, dissemination and access to information goods was drafted.

The  discrepancies  between  legal  orders  -  and  even  more  between  the  discourses

underpinning  the  regulations  that  reflected  incompatible  visions  of  nature,  limits  and

function of legal protection of the production, reproduction, dissemination and access to

information  goods  -  were,  however,  obvious  long  before  the  first  attempts  to

internationalise  copyright  law.  The  most  vivid  example  of  these  incompatibilities  was

provided  in  the  American  case,  with  its  long-standing  resistance  to  the  extension  of

copyright  protection  to  foreign  creations.  In  fact,  the  economically-shaped  American
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utilitarian approach is incompatible with the European perception - formed by the creative

and religious rationalities - of authors' rights as natural rights, and hence acknowledging

special status of the creators independent from the positive regulations. This is because

the natural law approach necessarily has some claims to universality. Possibly, it is not a

coincidence that the first attempts to internationalise copyright law were made from France

– the cradle of natural approach to authors' rights.

For  our  analysis  of  the  evolution  of  various  rationalities  shaping  the  development  of

international copyright law, it is important to underline not only the fact that the first move

to  draft  a  universal  copyright  regulation  came from France –  a country  with  a  strong

tradition of human rights - but also the fact that it was ventured by the authors themselves.

Therefore, it was the creative rationality of the artists and scientists, in this very specific

French variant, that shaped the very first effort to internationalise the legal protection of

production,  reproduction,  dissemination  and  access  to  information  goods.  This

contingency was crucial for the form that these first regulations took as well as for the

inevitable tensions between the diverse models of copyright protection and visions they

represented.

There are at least two important facts concerning these developments that have to be

underlined in the context of the first international regulation in copyright law, even at the

risk of repetition and redundancy: 1. neither the initiative, nor the impetus came from the

intermediaries, but from the authors themselves; 2. it was the French vision of art and

science that  underlaid  the negotiation process.  This  pattern necessarily influenced the

narrative of the drafting of the document also, which focused mainly on the recognition of

authors' prerogatives, simultaneously assigning both the intermediaries and the public a

secondary role.

The  Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Works  -  the  first

international  agreement  governing  copyright  -  emerged  from  proposals  for  reciprocal

copyright recognition raised at the 1878 International Literary Congress in Paris, “a writers'

jamboree  presided  over  by  Victor  Hugo,  then  an  overripe  literary  figure  of  enormous

renown.”374 It was therefore strongly shaped by the artistic rationality, as reflected in the

legal postulates for the recognition of moral rights of the authors, and the perception of the

author as assuming the central role as far as production, dissemination and access to

information  goods  is  concerned.  Obviously,  the  economic  rationality  also  played  an

374 Peter Baldwin, The Copyright Wars. op. cit. p.154.
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important role as the protection of authors' monetary interests was the primary issue at

stake. What is important, however, is the fact that the economic rationality was to co-exist

with the creative one, and that it was referred to by the authors themselves and not the

publishers (or other intermediaries).

This rhetoric was difficult to accept for the representatives of the Anglo-Saxon tradition,

who  constantly  underlined  the  importance  of  public's  rights  relying  mostly  on  the

educational rationality, but also referring to the accumulative nature of art and science. For

the one-dimensional,  economic perception of information goods as represented by the

American  approach  to  copyright  law at  that  time  (and  increasingly  also  by  its  British

counterpart) was actually compatible with the needs of the public and those authors who

wanted to re-use the existing information goods as the basis for producing new ones. In

fact the entirely economic perception of information goods gave ground to the concept of

compulsory licensing that was first developed at the time when the Berne Convention was

being  negotiated.  The  mechanism  of  these  licences  rested  on  the  purely  economic

assumption that an author could be financially  compensated for allowing access and re-

use of his works, an idea that was clearly contradictory to the concept of perpetual moral

rights of the authors as shaped by the personality theory constructed under the influence

of the artistic rationality. The personality theory that underpinned the continental approach

to authors' rights that was to become the pivot of the first international copyright regulation

justified also an extension in terms of protection; a mechanism that had to be perceived as

counterproductive from the perspective of the utilitarian approach to copyright. These were

the most vivid examples of the tensions between the primary vision of the international

legal protection of information goods as shaped by the representatives of artistic rationality

on the one hand, and the advocates of economic but also educational rationality on the

other. The members of Association Littéraire et Artistique Internationale wanted to base the

first  international  regulation  of  copyright  law  on  the  basis  of  artistic  rationality,  giving

authors a pivotal function. However, “[b]y contrast, Britain and the United States continued

to  emphasize  the  efficient  exploitation  of  works  and  their  quick  transfer  to  the  public

domain. The UK did so from within the union, the US from outside.”375 

The US started its long-lasting boycott of the first international regulation in the field of

copyright  law, which highlighted the substantial  differences between the American and

European vision of the nature and limits of legal protection of production, reproduction,

375 Ibidem, p.159.
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dissemination  and  access  to  information  goods.  The  argument  best  illustrated  by  the

speech of Senator Clarence Dill,  who  “mounted a spirited defence of the autonomous

American copyright tradition. The Berne Convention spoke for Europeans, who regarded

copyright as a natural monopoly of the creator or a natural property right. In contrast, the

American tradition,  built  on  the  Constitution,  held  copyright  to  be  a  limited  monopoly,

founded only in statute. The Europeans favoured the author, he concluded, the Americans

the public.” 376 The pattern that was to be modified on account of future socio-technological

developments.

Notwithstanding the Anglo-Saxon resistance, however,  the Berne Convention remained

under the strong influence of continental artistic rationality as represented inter alia by the

concept of moral rights. Whereas it took the US a hundred years to join the Berne Union,

UK  for  practical  reasons  didn't  want  to  isolate  itself  from  the  European  market  in

information  goods  and  joined  the  Union.  However,  it  did  not  follow  in  full  its

recommendations  as  exemplified  by  the  Britain's  1911  Copyright  Act  that  “accepted

Berne's  fifty-year  term  pro  forma.  But  it  undermined  its  intent  by  introducing  what

amounted to  compulsory  licensing.  Twenty-five years after  the  author's  death,  anyone

could republish a work if he paid specified royalties to the copyright owner. The period of

exclusive rights for heirs was thus but half of what Berne required, with the rights holder

promised only royalty payment after that.”377 Therefore, the Lockean postulate of  leaving

enough and good enough for others,  as influenced also by the economic rationality, was

realised  in  the  British  copyright  legislation,  setting  limits  to  the  potential  risks  of  the

proprietary approach. Whereas the first international regulation in copyright law, the Berne

Convention -  even though shaped mainly by the continental artists led by the creative

rationality - started gravitating dangerously into the direction of absolute natural property

rights as exemplified by the long protection terms and strong authorial control.

The first  attempt to  internationalise copyright  law could therefore be perceived as  the

reflection of creative rationality (especially the artistic one), with the very strong position of

the artist at the centre of legal protection, mixed with the economic logic, although still

articulated  by  the  artists  themselves.  The  advocates  of  the  educational  rationality  as

represented by the rights  of  the  public  as  well  as  representatives  of  purely economic

actors such as intermediaries on the market for information goods had a smaller influence

on the drafting process of the Berne Convention. Nevertheless, the first international act in

376 Ibidem, p. 214.
377 Ibidem, p. 160.
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the field of copyright law could be perceived as quite balanced as far as the postulates of

reflexive justice are concerned. 

This status quo was however to be changed with future technological developments. The

tendency to gravitate towards the proprietary paradigm shaped by the strong influence of

economic rationality, however, was already marked at this point, for it was as early as in

1893 that the first organisation for the administration of international law in the field of

copyright was established and already then it was called United International Bureaux for

the Protection of Intellectual  Property.  Even at this early point,  the Berne Convention,

which specialised in the protection of literary and artistic works was grouped together with

the  Paris  Convention  for  the  Protection  of  Industrial  Property,  and  classified  as  an

instantiation of a more general category of intellectual property – both obvious examples

of  the  economisation  of  the  creative  discourse.  Future  technological  changes were  to

deepen this process.

Introduction of technologies permitting mass consumer copying –initial attempts
to reintroduce and reinforce the proprietary paradigm378

Another turning point in the development of copyright regulations, as well as for informal

segmentary  copynorms, came with  the  subsequent  technological  revolution.  Obviously

neither normative, nor social, nor even technological changes are of a quantal nature, but

rather take place in a continuous gradual manner. Nevertheless, it  is still  possible and

reasonable -  even if  only for analytical  purposes -  to  refer  to the concept  of  a  socio-

technological revolution that consequently influenced the construction of norms both of a

legal and non-legal nature. In this context,  revolution is to be understood as “a dramatic

and  wide-reaching  change  in  conditions,  attitudes,  or  operations”379 that  does  not

necessarily have to be of a sudden nature. Such was the significance of the introduction of

new reproduction technologies for the analysed ecosystem.

Just as the technological  invention of the printing press triggered for the first  time the

proprietary  perception  of  information  goods,  the  development  of  new  reproduction

technologies reintroduced - or even reinforced - the discourse of absolute property on the

part of the copyright holders.  In the past, given the amount of investment necessary to

acquire  printing  press  technology,  only  a  few  institutions  were  able  to  purchase  the

378 Fragments of this sub-chapter have already been published in Katarzyna Gracz and Primavera de Filippi, 
Regulatory failure of copyright law through the lenses of autopoietic systems theory. International Journal of Law 
And Information Technology, 2014, 0, 1–33.

379 http://www.oxforddictionaries.com/definition/english/revolution. (Accessed 29.02.2016)
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machinery and technical equipment for the publication of literary works. Hence, copyright

law was, initially, only concerned with the operations of a few competing publishers, which

were increasingly motivated by large commercial interests. This pattern was to be changed

with the upcoming industrial  revolution, and even more with  the later communicational

revolution.

The industrial revolution had a considerable impact on the social, economic and cultural

structures  of  society.  The  mutual  and  constant  irritation  between  the  technological,

economic,  cultural  and more general  social  changes led to the advent of  an industrial

society  that  came along  with  the  establishment  of  new values  associated  with  mass-

production  and  mass-consumption  of  commodities.  This,  in  turn,  had  important

implications  on  the  economic  growth  and  cultural  development  of  society.380 Most

importantly, the industrial revolution has led to what we refer to nowadays as the capitalist

economy -  characterised by the concentration of  means of  production aimed at  larger

economies of scale and therefore maximization of profits.381 The industrial revolution that

started with technological changes has therefore led to considerable modifications of an

economic but also cultural and social nature that also had some recurrent influence on the

technology itself. The growing specialisation and labour division facilitated (if not triggered)

by the technological changes also gave ground to the functional differentiation of society,

in which the system of economy had a particular role to play.

Competition within the industry and the constant race for profits (economic system) as well

as the growing importance of new genres of art such as film and music recordings (system

of art)  have led  to  the development  of  new media and devices (e.g.  television,  video

recorders,  radio  receivers  and  transmitters,  etc.  -  artefacts  at  the  intersection  of

technological  system  and  mass-media),  thereby  generating  new  market  demand  by

encouraging  new  forms  of  consumption  of  information  goods  (a  phenomenon  at  the

crossroads between the economic, educational and artistic rationalities).

In  this  context  information  goods  rapidly  became  a  great  source  of  interest  for  the

industrial  world  also,  driven  by  new  opportunities  for  innovation  in  information  and

communication  technologies.  Thanks  to  the  widespread  adoption  of  these  new

technologies, information goods rapidly caught the attention of new players, attracted by

the  potential  profits  associated  with  the  commercialization  of  these  works.  Radio  and

television broadcasting, supported by advertising, along with the various operations of the

380 Ronald Ingelhart, Culture Shift in Advanced Industrial Society, Princeton University Press, 1989
381 Ronald Max Hartwell, The Industrial Revolution and Economic Growth, Methuen Young Books, 1971
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recorded music industry,  are only a  few examples of  how profits  can be extracted by

turning information goods into mere commodities.382  This, along with the development of

sophisticated technologies enabling faster, cheaper and more accurate reproductions of

creative  works,  promoted  the  emergence  of  a  new  sector  -  the  so-called  “creative

industries”383 - composed of a variety of new intermediaries on the market in information

goods, mainly concerned with the reproduction and distribution of copyrighted works. Yet,

the main focus of these new intermediaries is not the production of new works, but merely

the reproduction and dissemination of physical “copies”. Through the provision of cultural

goods or  services (often involving works protected by copyright),  they establish a link

between the authors - who create new works - and the users - who consume these works.

Seen through the lens of the systems theory, these intermediaries ultimately belong to the

system of economy which “speaks the language of prices”.

New  business  models  emerged  that  were  for  the  most  part  designed  around  the

production and distribution of physical carriers, whose value is ultimately derived from the

intangible work they incorporate. Books, videotapes, vinyls, magnetic tapes, etc. all belong

to this category. The cultural industry thus relies on copyright law to obtain profits from the

distribution of “physical copies”. Whether profits are obtained through the sale, rental or

broadcast of copyrighted works, all of these business models rely on the mass-production

and mass-distribution of cultural commodities, which – because of their market value - will

remunerate authors, publishers, or other content producers.

It is important to note, however, that this model conceals an important drawback. Given the

considerable  costs  involved in  the  production of  new works,  as opposed to  the small

variable costs required for the reproduction thereof, most of the market players operating

in the creative industry have an incentive to produce a large number of copies for a limited

number  of  works  in  order  to  maximise  the  economies  of  scale;  a  situation  which  is

ultimately detrimental to cultural diversity. It is precisely the conflict between the economic

system and the creative systems (such as art  and science) that has led to a growing

divergence between the economic interests of commercial rightholders or intermediaries,

and the interest of authors or the public at large.

Given the considerable amount of investment necessary to engage in the production and

distribution of physical media, intermediaries have maintained for many years a de facto

382 Howard Davies and Richard Scase, Managing Creativity: The Dynamics of Work and Organization, Lavoisier 2001
383 Nicolas Garnham, 'From Cultural to Creative Industries: An Analysis of the Implications of the “Creative 

Industries” Approach to Arts and Media Policy Making in the United Kingdom' 11 Int'l J Cult Pol, 2005, pp.15-29.
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monopoly over the production and reproduction of many creative works. Yet, the advent of

new reproductive technologies allowing anyone to produce a large number of copies at

marginal  cost  and  without  significant  quality-losses  has  put  this  business  model  into

jeopardy and eventually spurred the need for new developments in copyright law.

Indeed,  these  technological  advances  had  a  similar  double-edged  effect  on  the

commercial interests of intermediaries within the cultural industry, just as the invention of

the printing press had on the interests of publishers. On the one hand, the operations of

these intermediaries have been greatly facilitated by the advent of new technologies (such

as  photocopiers,  tape-recorders,  video-recorders,  etc.)  enabling  creative  works  to  be

mass-produced in a very short time and at very low cost and also to be accessible by a

mass  public.  On  the  other  hand,  however,  the  same  technology  enabled  others  to

reproduce a large number of  works  with  minimal  investment  as  regards the time and

money involved in the process.

The new technology was comparatively cheap and considerably easier-to-use, hence it

was  spreading  rapidly  and  therefore  led  to  the  decentralisation  of  the  process  of

production  of  information  goods.  The  first  technological  innovation  that  substantially

influenced the status quo came in the form of equipment for recording music, which was

continually  evolving;  from  cylinder-duplicating  machines  used  back  at  the  end  of  the

nineteenth  century,  through  to  reel-to-reel,  up  to  the  digital  recording  machines  that

followed. Therefore, the music industry was the first to face the challenge of the socio-

technological  revolution that  could potentially harm their  business model  based on the

mechanisms of economy of scale.384

In  fact,  the first  significant  instances of  unauthorised reproduction of  music recordings

arose in the field of elitist genres of music like jazz or opera that were difficult to monetise

for the big record labels due to the small size of the potential market.385 The possibilities

offered by the new reproduction technologies were therefore first used by the actors who

could be perceived as economic competitors of the big record labels trying to fill the gap in

the market and satisfy the elitist needs of music connoisseurs.386 Nevertheless, these first

meaningful  instances  of  the  use  of  the  recording  technologies  for  unauthorised

384 Other branches, specialising in information goods other than music recordings, followed suit with the development 
of such technologies as video-recorders or photocopiers.

385 See: Adrian Johns, Piracy. The Intellectual Property Wars from Gutenberg to Gates, The University of Chicago 
Press, 2009, pp. 431-444.

386 This contingency was particularly significant for the American history of music industry, however the pattern 
remained similar also in Western Europe. Thus, the American case study might be perceived as meaningful also for 
understanding the processes that took place also outside of the US.  
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reproduction and dissemination of music, outside of the official chain of production and

independently from the rules of the copyright regime, cannot be perceived solely as a

commercial  enterprise.  In  fact,  these acts  were  taking place simultaneously within  the

framework of multiple rationalities: besides the economic, also the artistic and educational

logics were behind the mechanisms of the first music piracy. Indeed, in the years to come,

piracy was a name that would stick for the phenomenon of unauthorised reproduction and

dissemination of music recordings and other information goods. The diverse rationalities

behind the acts of unauthorised recording and dissemination of music could be explained

through  the  example  of  jazz  and  opera pirating in  the  US  in  the  fifties,  since  the

mechanisms behind this process can be extrapolated to other cases, outside of America,

in that period and beyond.

The American  pirating  of opera music of that time - apart from creating income for the

unofficial producers and suppliers - was aimed at creating access to performances that

were unavailable for the public otherwise, since they were either new and not recorded at

all  by music labels (e.g.  broadcasts of live events) or outside the“range” of  the official

music industry (e.g. recordings stored in the archives behind the iron curtain)387.

In case of jazz recordings, “the issue was largely one of restoring access to classics that

were out of print. Jazz aficionados charged that the large recording companies adopted a

>>dog in  the manger<< attitude to  their  own backlists,  not  only  declining to  republish

existing great  art  themselves but  refusing others permission to  do so.  (…) The major

labels were reluctant to undertake the task. (…) They saw no reason to invest in reissuing

music that they knew could not be profitable given their overheads. So the pirates did it

themselves. Accusing the major companies of betraying a >>public trust<<, they made

and sold their own re-pressings. In their eyes, their piracy was principled. It was a service

to civilization.”388

There was, however, an additional dimension to the drive for unauthorised reproduction of

music recordings of that time that couldn't be explained by either the economic rationality

of  income,  nor  the  educational  and  artistic  logic  of  providing  access  to  existing  (or

“disappearing”389) information goods. This further aspect of unofficial circulation of music

387 Big American labels had no access to the archives in the Soviet Union and all the satellite states, hence they were 
replaced in this market sector by the unauthorised pirates. The reverse phenomenon took place in the communist 
states where the American, or more generally Western music was the officially unavailable good that gave ground 
to unofficial (and illegal) parallel circulation of information goods – a contingency described in the following 
chapters. 

388 Adrian Johns, Piracy. The Intellectual Property Wars from Gutenberg to Gates, op.cit. p. 436.
389 Some information goods were “disappearing” due to the lack of new editions.
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recordings that spread later on to other types of information goods is the result of the ethos

of  collecting artistic  (and  to  some  extent  also  scientific)  artefacts  nurtured  by  the

mechanisms of identity-building and bond-creation that transcend the borders of single

rationalities, which gave ground to functional systems in the modern society and resemble

the  pre-existent  non-functional  social  segments.  At  the  beginning  of  the  piracy

phenomenon, this additional dimension was especially visible with regard to American jazz

fans, nevertheless it spread later on to other genres of music (and to other genres of art

and more generally to other types of information goods well), and other societies. Fans –

or call them the connoisseurs or cognoscenti -  simply wanted to possess the music they

enjoyed, and surround themselves with others who shared their passion. Nevertheless,

this  need  to  possess was  nurtured  by  rationality  that  extended  far  beyond  the  pure

economic logic.  The desire to  own music recordings could be better  explained by the

Lockean natural theory, that treated property as an extension of one's self, as a potential to

reflect  one's  personality,  as  something  transgressing  the  borders  of  materiality  and

touching upon the spiritual (or psychological?) dimension.

In fact,  it  didn't  take long for the collectors'  urge to  possess music to couple with  the

growing  possibilities  offered by the  new technologies.  This  resulted  in  a  new twist  to

existing phenomenon of unauthorised reproduction and distribution of information goods.

Home taping was born as, due to technological change, the public could now realise their

need to surround themselves with the music pieces they appreciated independently from

intermediaries (even the unofficial ones).

Before describing the advent of the private copying phenomenon, it is worth underlining

that the unauthorised reproduction and dissemination of information goods was already

driven by diverse rationalities from the very beginning, and the economic logic was only

one of many, perhaps even the least important one. „We 'pirates' – if you must call us that

–  are  the  custodians  of  vocal  history”390 proclaimed  the  first  advocates  of  wide  and

unlimited access to music recordings.

Interestingly,  the  argumentation  used  in  defence  of  pirates already  in  the  1950s  is

stunningly similar to the systems theoretical reasoning to which this thesis refers, and is

hence worth quoting. In Record Changer - an American connoisseurs' journal of that time

– its editor, Gordon Gullickson who consistently took the pirates side, claimed that 

390 Ibidem, p.442.
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“as long as the big companies let >>classic<< performances gather dust (...) they were

>>betraying a public trust<<. Pirates were not personally moral (...) but they nevertheless

performed a public service. Accordingly, it insisted that those who pirated recordings that

were  already commercially  available  (…) –  should  desist.  Others  should  carry  on.  Its

larger point was that the moral identity of piracy depended on the moral economy of the

music industry. That economy, Gullickson felt, was an uneasy mix of two incompatible

systems, art and capitalism  391. In practice, the industry operated solely to maximize profits.

But Record Changer insisted that record companies, whether they acknowledged it or not,

had to be more than businesses. Theirs was a >>moral and artistic burden,<< donned

when they undertook to record and distribute material that belongs (by virtue of its cultural

significance) to the people as a whole – or to that portion of the public that recognizes and

insists upon the aesthetic importance of jazz.”392

Therefore, economy was but one of many rationalities shaping the phenomenon of the

unauthorised reproduction of information goods alongside the logics of art, education and

the non-functional mechanisms of bond and identity construction amongst the groups of

music connoisseurs. As accurately described by Adrian Johns: 

„The  record  piracy  of  the  1950s  was  a  commercial  enterprise,  but  it  was  not  only

commercial.  It  arose from circles of expert enthusiasts forming distinct social  groups –

publics, as it were. They kept in touch by correspondence and through small-circulation

subscription publications that were full  of expert reviews and arcane information about

pressings, performances, and personnel. They cultivated a sensibility of shared devotion

to the higher cause of musical art. They created canons and the criteria to judge quality

by.  There  was  something  very  eighteenth-century  about  them:  opera  and  jazz

connoisseurs  pursued what  were,  in  effect,  microscopic  Kantian  Enlightenments.  Both

indicted the record companies for being merely capitalist institutions, when they should

and must be archivists in service to art. (...)In short, opera and jazz buffs were prepared to

countenance piracy or bootlegging because they held a normative view of what recording

was.”393

This cluster of diverse logics that underpinned the motivation of the “professional” pirates

was later on “inherited” (in the extended version) by the “home recorders”.

391 Even if the concept of a system is used in this quotation in a different context than in the systems' theory to which 
the thesis refers – still the similarity in reasoning is surprisingly useful for the overall analysis.

392 Ibidem, p. 439.  Emphasis added by the current author.
393 Ibidem, p. 444.
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The initial  emancipation from intermediaries - even the unofficial ones - on the market in

music recordings came with the spread of tape-recorders, for  “the cheapness, portability

and reusability of tape made it a perfect vehicle for communities that were already seeking

some such tool – communities like that of amateur radio experimenters for example. It was

conducive to their moral commitments to exchange, sharing, and distributed creativity. And

that  had  practical  implications.”394 Moreover,  “[t]he  cassette  was  not  only  a  recording

medium but  a  convenient,  portable,  and durable means of  displacing  music.  Cassette

players were as ubiquitous in homes as transistor radios. They had become a fixture in

cars too (...). Such devices transformed the place and practice of listening, at the same

time  as  they  facilitated  rerecording.  (…)  With  cassettes  it  was  really  noncommercial

copying that troubled the industry. There was no precedent for understanding this practice,

or for quashing it.”395

In fact, home copying terrified the music industry, and later on also other branches of the

content industries, much more than the commercial piracy. This was because the mass-

production  and  widespread  deployment  of  affordable  recording  equipment  allowed  for

cheap  reproduction  techniques  to  be  employed  by  common  users  with  no  specific

technical skills and on a mass scale. It also changed the practices and attitudes towards

music. With the possibilities offered by new technologies, music could to an even greater

extent be treated as a constituent element of individual and group identity-building, as an

artefact  that  could  be  used  for  construction  of  a  particular  image.  It  was  more  than

commodity. Economic rationality did not suffice to explain the new dynamics of collecting

music recordings. Some derivative of the old  personality theory was needed. For music

(and other genres of art and also science and other creative rationalities) was now not only

the reflection of the creators'  personality,  but it  could reflect also the personality of the

public.

The phenomenon of collecting is hardly ever random. The collectors choose the artefacts

that they appreciate, that they value; those that have the potential to express their own

personality. With new, cheap, easy and ubiquitous reproduction technologies, music (and

later on other creative artefacts) became portable – and their portability added to their

value  for  personality  reflection.  Listening to  music  became  for  the  whole  generations

nearly equal to playing the music. The sheer “absorption” of the creative acts of others in

one's own intimate comfort zone (home, car) had enormous identity-building and bond-

394 Ibidem, p.432.
395 Ibidem, p.444. Emphasis added by current author.
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creating potential similar to the social energy created (released?) with participation in live

artistic events. Listening to music seems like a passive process on the face of it, but in fact

is also in a certain way an act of creation. Even more active is the process of collecting

music recordings; consciously surrounding oneself with particular type of creative artefacts

brings the potential to express not only the personality of the creator, but also of the public.

The old  personality theory396 was able to explain the new phenomenon, but it needed a

twist that would include the recipients and not only the creators. This theoretical twist was

not  formulated  at  that  time  though,  at  least  not  officially.  The  concept,  however,  was

echoed  in  the  old  saying:  “Show  me  your  books  and  I  will  tell  you  who  you  are”.

Nevertheless, eventually it gained a reflection also in the legal regulations, especially in

the novel concept of private copying that will be referred to further on.

Thus, thanks to new reproduction technologies, the making of unauthorised copies was no

longer limited to commercial competitors operating unfairly in an industrial setting; more

and more copies were actually being made at home by end-users and primarily for private

purposes. Yet, given the costs of the operation and the economies of scale involved in the

process,  the  large-scale  distribution  of  copies  was  still  limited  to  a  few large  players

operating with commercial motives. The economic interests of intermediaries and other

right holders were, nonetheless, being challenged by a new category of “ infringers”: end-

users who, although not directly in competition with the creative industries, were now able

to reproduce creative works without having to go through the official supply chain. The

growing fear of the industry, which predicted the imminent end of music - or even art at

large - as the result of mass copying by end-users was reflected in multiple campaigns by

intermediaries' representatives. The most popular amongst them was probably the anti-

copyright  infringement  campaign by the British Phonographic  Industry  launched in  the

1980s, with its notorious slogan Home Taping is Killing Music.

396 As an alternative to the earlier mentioned Lockean natural approach to property rights, that acknowledged the 
importance of balancing - within the legal framework aimed at protection of ownership – the economic logic with 
various other rationalities.
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Source: https://en.wikipedia.org/wiki/Home_Taping_Is_Killing_Music

What is important for this analysis, however, is the fact that the home copying – which

was often equated by the right-holders with  illegitimate appropriation and piracy - in fact

might not always has been motivated solely by the economic rationality, as was the case

for  more  organised,  more  professional  piracy.  In  many  instances,  the  logic  behind

reproductions of information goods by end-users was of an educational nature; in other

cases it might have been dictated by the  copynorms constructed between relatives and

friends, or the informal mechanisms shaping the system of art.  The significance of the

mechanisms of identity construction and bond creation as described previously are also a

crucial factor that shouldn't be ignored. A willingness to economise on the refusal to allow

the legitimate purchase or licensing of information goods is therefore only one potential

explanation for the end-users' behaviour, although it is the one that has been most often

raised by advocates of stronger copyright control since the beginning of the home-copying

phenomenon.  Nonetheless,  similar  to  the  previously  described  unauthorised  copying

within the communities of the music connoisseurs, the phenomenon of “individual” home

taping was also, perhaps even to a greater extent, driven by diverse motivations. 

According to systems theory, this pattern of varied motivations for  home copying  (which

are even more complicated than in case of other types of unauthorised reproductions of

information goods) that spread from music recordings to other types of information goods

with the development of reproduction technologies might be regarded as an irritation to the

economic  system,  brought  about  by  emerging  developments  within  the  technological

system, coupled with the irritants stemming from the creative systems of art and science,

the  systems  of  education  and  mass-media,  non-functionally  differentiated  circles  of

relatives and friends and society at large. The interactions between the various elements

of the analysed ecosystem should be perceived as a loop of reciprocal irritations, where
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the initial stimulus was coming from the technological system. Nevertheless, technology

was also eventually receiving feedback from all the other constituents of this circuit.

The growing fear of the cultural industry came with the fact that the phenomenon of home

copying -  that created new domestic habits and brought reproduction, but also gradually

production,  of  cultural  goods  into  households  –  represented  in  itself  “a

counterrevolutionary shift, because before the Industrial Revolution all such [creative K.G.]

work had taken place in household settings.”397 Therefore, the content industry, in which

was  itself  the  fruit  of  Industrial  Revolution,  (rationally)  feared  that  the  new  socio-

technological turn might lead to a questioning of the nature, the raison d'être and modus

operandi,  of  their  business model.  Intermediaries  dreaded their  own redundancy as  a

result of the technological shift.

Notwithstanding the growing fear of the uncontrolled decentralisation of information goods

production  expressed  by  the  representatives  of  content  industry,  a  thick  line  was

constantly drawn between commercial piracy and home copying. The two instances were

not differentiated from one another on the basis of the major rationales driving the process

of  unauthorised  copying,  since  in  both  cases  the  phenomenon  had  some  economic

dimension,  but  neither  could  they  be  reduced  solely  to  economic  mechanisms.

Commercial  piracy  was  also  driven  by  a  cluster  of  diverse  motivations  of  which  the

economic logic was only one of the many,  while    home copying  was in fact  partially

economic in nature as well.

The  differentia specifica  between the two contingencies was to be found in the division

between the public and the private sphere. Commercial piracy was treated as taking place

within the framework of trade and business, hence belonging to the public sphere within

which the intervention of state and law in Western liberal democracies was accepted. Both

Western  European and American authorities  still  in  the  1960s and 1970s consistently

ignored the postulates of the creative industries and tolerated home taping with respect to

the values of privacy that the legal intervention of the state realised in the protection of the

personal  and  domestic  sphere.398 “The  domestic  threshold  constituted  a  line  of

demarcation between the street and the home, which was supposed to be impervious to

surveillance. (…) By the seventies the home had been reinvented and  proclaimed the site

of some technological utopia (…) But it was a domesticity of leisure now. Even the highest

utopianism of the era never envisaged the home recovering its old, early modern place as

397 Ibidem, p.432.
398 Ibidem, pp.431-433.
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a locus for  creative  production.  That  distinction  between home and work  –  central  to

definitions of modernity since at least Max Weber – remained sacrosanct.”399 

This distinction between home and work gave also rise to the functional differentiation of

the modern society, in which intermediaries played a useful and legitimate role within the

framework of economic system. This status quo has been shaken by the introduction of

new reproduction technologies and was to become even more distorted in the future with

the  arrival  of  the  new  communication  and  dissemination  technologies  that  were  to

ultimately blur the border between the private and the public, home and work. These would

and ultimately question the functional differentiation of the society, and consequently the

indispensability of the intermediaries.

In reaction to the enormous socio-technological shift  heralded by the first  technologies

enabling end-users to copy information goods, intermediaries once more referred to the

absolute-property rhetoric, claiming complete control over the use of protected works that

would preclude private copying with the use of new technologies. Seeing their role as

“gatekeepers” as being threatened by technological advances, intermediaries - mostly the

representatives of the music industry - advocated for greater control over all types of use

of 'their' works. They reclaimed control over the private sphere of users, arguing that both

the manufacturers or retailers of technological devices used for massive reproduction, and

the  individual  users  who  relied  upon  them  to  make  copies,  should  be  held  liable  of

copyright infringement.400

At  the  advent  of  reproduction  technologies,  however,  the  division  was  clear:  the

phenomenon  of  home  taping  –  even  if  demonised  by  representatives  of  the  content

industry in their anti-copyright infringement campaigns - was treated by the authorities in

Western Europe and the US as exempt from state control.  Moreover, copyright law was

never  intended  to  grant  absolute  control  over  the  exploitation  of  a  work.  Indeed,  the

concept of “private use” was so obviously accepted by European copyright scholars that it

was not even mentioned by earlier copyright acts.401 However, at the beginning of the 20th

century, specific clauses explicitly allowing for private use were introduced402. These were

399 Ibidem, pp. 434.
400 G. Gentz, 'Überspielungsfreiheit zum persönlichen Gebrauch?', GRUR 11/1952, p. 495 quoted after: Bernt 
Hugenholtz, Lucie Guibault, Sjoerd van Geffen, 'The future of levies in a digital environment', Institute for Information 
Law, Amsterdam, 2003, p. 10. Available at: http://www.ivir.nl/publicaties/download/332.  (Accessed 29.02.2016)
401 Ibidem.
402 Exemptions for the reproduction of work for in a limited number of copies for the purpose of private practice, study

or use of the person making the copies appeared for the first time in early 1900 versions of German and Dutch 
copyright statutes, and a provision concerning a private use in French law was introduced as late as in 1957.  
Ibidem.

172

http://www.ivir.nl/publicaties/download/332


aimed at finding a golden medium between the demands of industrial representatives and

the needs of the public and of creators themselves.

Hence, once again, the legal system resisted demands for the introduction of an absolute

proprietary paradigm and looked for new solutions to maintain a balanced approach, It did

so by establishing a trade-off between (a) the interests of authors and right holders in

protecting their works against illegitimate uses or unfair competition, and (b) the interests

of the public in securing a legitimate right to access and reuse works that form part of the

cultural heritage. This compromise is the result of a search for an equilibrium between the

economic  logic  aimed  at  protecting  monetary  interests  of  right-holders  and  other

rationalities with the educational, artistic and scientific logics at the forefront.

In many countries, this equilibrium between the different logics stemming from all relevant

systems involved in the production, dissemination and access to information goods, has

been re-established by reforming the law so as to leave the unauthorised reproduction of

copies  for  personal  and  non-commercial  purposes  outside  of  the  realm  of  copyright

control, while nonetheless implementing a framework for mandatory royalties (or levies) to

ensure  that  proper  compensation  is  given.403 The mechanism of  levies  incorporates  a

compulsory tax into the price of any product or device that is likely to be used for the

making of private copies,  and provides for a redistribution scheme according to which

every right holder should receive a fair level of  compensation  for any potential  loss of

revenues deriving from private copying.

From the perspective of systems theory, this solution might be perceived as an application

of  economic  mechanisms  (financial  compensation)  aimed  at  fuller  realisation  of  the

copynorms  stemming  from  systems  other  than  economy  or  law.  The  compensation

mechanism, based on purely economic rationale, is used for the attainment of various

goals that  are very different  from one another,  such as meeting educational  needs or

bond-creation between relatives and friends by the sharing of and experience built through

the process of  exchanges of  information  goods.  As in  the  case of  the  mechanism of

compulsory licensing created earlier within the Anglo-Saxon legal tradition, levies are the

reflection of the economic rationality applied for the realisation of the objectives that are

403 See: Art 5(2) of the European Copyright Directive 29/2001/EC: “Member States may provide for exceptions or 
limitations to the reproduction right […] (b) in respect of reproductions on any medium made by a natural person 
for private use and for ends that are neither directly nor indirectly commercial, on condition that the right holders 
receive fair compensation.” Most countries of the European Community have implemented such an exemption by 
the means of a levy system (except for the UK which does not allow for private copying). The United States also 
introduced a particular system of levies, but only with regards to audio recording media (See: the US Audio Home 
Recording Act of 199).
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shaped by the non-economic logic. This, again, allows for the potential re-establishment of

the equilibrium between the education, technology and creative systems of art and science

on the one hand and economy on the other through the use of legal tools.

The mechanism of copyright levies was first introduced in Germany as a consequence of

two decisions of the German Federal Supreme Court  (the  Grundig Reporter case404 of

1955 and the Personalausweise case405 of 1964) and then spread throughout the rest of

continental Europe.

The framework rapidly spread across Europe, with the exception of the UK. In the UK, the

limits of the monopoly granted under copyright law were more explicitly acknowledged,

e.g. in the case of Amstrad Consumer Electronics plc v The British Phonograph Industry

Ltd (1986) the court held that the power of the copyright owner can be limited for the sake

of supporting technological innovation,406 as well as through the application of compulsory

licences.

In the US – the Congress passed new law407 that recognised that audio recordings could

be subject to copyright in response to the urgings of Recording Industry Association of

America. At the same time, however, it did not restrict home taping, and non-commercial

copying was eventually treated as exercise of privacy rights. The omission of the  home

taping  phenomenon in the new regulation, as well  as the discussions of the Congress

preceding the introduction of a new law in which it was pointed out that taping records was

habitual for the whole new generation and that no one could go “into anyone's home (...)

preventing this sort of thing or forcing legislation that would engineer a piece of equipment

not  to  allow home taping”408,  were treated as an acknowledgment of  the  home taping

exemption. This was tacitly followed also by the judges.409 Hence, the balance between

various rationalities,  respecting also the private/public  divide was retained in American

case as well, even if in a less explicit manner than in Western Europe.

The legal tools aimed at balancing various rationalities were eventually introduced also

into the Berne Convention. They took the double form of 1. the compulsory licensing of

Anglo-Saxon origin described above and 2. the three-step-test that was the legal response

404 BGH, 24 June 1955 – Aktz.: I ZR 88/54 (Mikrokopien) in GRUR 11/1955.
405 BGH, 29 May 1964 – Aktz.: Ib ZR 4/63 in GRUR 02/1965.
406 In the light of this analysis it is worth mentioning that the UK did not introduce a levy system as a result of the 

pressure from tape manufacturers and consumer groups. See: Hugenholtz et al, op.cit. p.12.
407 Pub. L, 92-140, 85, Stat. 391, after: Adrian Jones, Piracy. The Intellectual Property Wars from Gutenberg to Gates, 

op.cit. p. 447.
408 Ibidem, p. 448.
409 Ibidem.
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to the recent technological  developments that increased expectations of the end-users

with respect to legitimate acts concerning the reproduction of information goods and led to

the introduction of national mechanisms of copyright levies.

The three-step test was first established in relation to the exclusive right of reproduction

under Article 9(2) of the Berne Convention for the Protection of Literary and Artistic Works

in 1967, in response to advent of new reproduction technologies that were to shake the

existent status quo.

 Article 9 of the Berne Convention in its latest version states that:

(1)  Authors  of  literary  and  artistic  works  protected  by  this  Convention  shall  have  the

exclusive right of authorizing the reproduction of these works, in any manner or form. 

(2) It  shall be a matter for legislation in the countries of the Union to permit the

reproduction  of  such  works  in  certain  special  cases,  provided  that  such

reproduction does not conflict with a normal exploitation of the work and does not

unreasonably prejudice the legitimate interests of the author. [three-step test]

(3) Any sound or visual recording shall be considered as a reproduction for the purposes

of this Convention.

Following the logic of the systems analysis, all of these innovative legal solutions, both at

the national and international level could be described as aimed at re-introducing a new

equilibrium between divergent rationalities, since the old balance has been modified by the

new  technological  solutions  and  the  consequently  evolving  informal  segmentary

copynorms.

Accordingly, the legal system managed - to some extent - to balance the logics of different

systems without necessarily favouring one over the other. While the mechanism of levies

or  compulsory  licences  acknowledges  and  endorses  the  widespread  social  norms

favouring  the  reproduction  of  works  for  non-commercial  purposes,  it  does  effectively

compensate right holders for any of the losses derived from private copying. Yet, to the

extent that it qualifies certain acts as free-riding or unfair competition, the reproduction of

copyrighted material with a commercial motive (e.g. by people selling pirated copies of

CDs  in  the  streets)  or  the  large-scale  dissemination  thereof  (e.g.  by  commercial

counterfeiters) remain punishable under the law.
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Both the mechanisms of compulsory licensing as well as copyright levies are examples of

how economic rationale could be shaped and adjusted through legal instruments in order

to satisfy the needs of the other diverse rationalities by introducing an equilibrium between

all the logics relevant from the perspective of  production, reproduction, dissemination of

and  access  to information  goods.  It  is  therefore  once  more  demonstrated  that  the

economic rationality (like the political one) is flexible, hence could be successfully realised

at both extremes of the continuum: the  pro-open access  as well  as strict,  protectionist

approach to copyright protection.

In  reaction  to  the  change  in  socio-technological  conditions,  some  steps  of  an

organisational nature have also been taken at the international level in order to reinforce

the legal protection of production, reproduction, dissemination of and access to information

goods. The  United International Bureaux for the Protection of Intellectual Property was

introduced into the system of the United Nations and transformed into an UN agency,

World Intellectual Property Organization. This organisational change was a sign that the

legal protection of intangible artefacts was going to rank high among the priorities of a

gradually globalising world and that the proprietary paradigm would play an important role

in this respect also in the future. Symptomatic of the growing importance of international

regulation of copyright issues was the fact that the US also eventually joined the Berne

Convention in the end of 1980s.

It  was also in the 1980s that events in the US heralded a new opening of the whole

ecosystem  in  which  international  copyright  law  was  evolving.  Even  though  American

judges consistently followed the unwritten rule of a  home taping  exemption, the content

industry didn't get discouraged from predicting the impending end of art as a result of end-

users' practices in ever more aggressive battles in and outside the courts. This pattern was

soon to be followed also on the international arena.

The first escalation of the conflict between representatives of content industry (economic

rationality), technological innovators (intersection of technological and economic system)

and the  home tapers  (led by the heterogeneous motivation constituted of a mixture of

diverse rationalities) started when advocates of the music recording industry were joined in

their battle by the American film industry, which was scared of the invention and imminent

spread of video tape recorders. The first significant duel in this war between the various

rationalities and interest groups, which was destined to last for a long time and go through
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various stages, was fought in the decisive Betamax case410, in which Supreme Court of the

United States eventually (after the counter verdict of the Ninth Circuit Court of Appeals)

ruled  that  making  individual  video  copies  for  time-shifting purposes  did  not  constitute

copyright infringement; such behaviour constitutes 'fair use'.  This court decision, however,

only encouraged representatives of the American content industries to launch a campaign

for a levy on tapes, similar to the solutions introduced in Western Europe with the inception

of the private copying clause: “What ensued was an early example of the kind of lobbying

race [between the content industry and technological industry – added by K.G.]  that has

since become familiar. As in later cases, the tactics quickly descended to a brutal level.”411

What is interesting, however, from the perspective of a systems theoretical analysis, is the

fact that when arguing for the reinforcement of copyright protection the industry referred to

patriotic discourse shaped by the political rationality. It based its rhetoric on the clear-cut

division between the American and Japanese content industries, for the American industry

thought it was being endangered by the flood of new Japanese reproduction technologies.

The Americans this time claimed to be “the creative”   industry, whereas the Japanese were

accused of being “the free-riding     imitators”. This was an ironic twist to the discourse, after

years of officially supported images of the US growing in power and importance as a result

of  democratisation of access to  information for all  its  citizens that  was attained at the

expense of unauthorised mass reproduction of foreign creative goods. An important shift

was therefore taking place within the American discourse on the function, nature and limits

of  legal  protection  of  the  processes of  production,  reproduction,  dissemination  of  and

access to  information goods that  was soon to  outreach the US and shape the global

framework.  In  fact,  the  American  political  discourse  was  gradually  gravitating  in  the

direction of stronger copyright protection. From this point on, the  Americans were to be

protected by copyright regulations and the reproductive technologies (or acts) of the others

were to be legally suppressed. This change came because American wealth and power

was  from that  point  held  to  depend  on  the  prosperity  of  the  creative  industries.  This

contingency  could  explain  the  sudden  interest  of  the  US  in  international  copyright

regulation,  as  exemplified  by  its  eventual  adoption  of  the  Berne  Convention  for  the

Protection of  Literary  and  Artistic  Works,  which  was  the  first  step  in  a  new direction

towards the increasing American influence on the global intellectual property regime.

410 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984).
411 Adrian Johns, Piracy. The Intellectual Property Wars from Gutenberg to Gates, op.cit. p. 454.
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The digital era – absolute property?
Subsequent frictions within the analysed ecosystem arose with successive technological

developments. The status quo established as the result of industrial revolution, which was

first shaken by the mass use of reproduction technologies, was to be completely shattered

when the quality of copied materials sharply improved owing to digital formats, and when

the end-users were given a possibility not only to replicate the information goods but also

to distribute them independently from official chains. The new technological solutions of

the Internet and peer-to-peer platforms created unprecedented possibilities as far as the

urge for collecting and self-expression were concerned. New digital  remix technologies

allowed laymen with no particular artistic skills to express their creativity, sense of humour

and their particular perception of world based on existing works. They gave rise to a whole

new group of creative Internet-based phenomena like image macros412,  rage comics413,

music  sampling414 but  also  less  sophisticated  means  of  expression  such  as  “photo-

shopping”. The essential  shift,  however, did not come until  the advent of social  media,

which uncovered an entire new universe to meet the needs of expressing one's personality

and  introduced  new  mechanisms  for  community-building  on  the  basis  of  existing

information goods. Social networks constitute the perfect environment for the diffusion of

Internet memes415 of any type, which in many cases constitute acts of digital dissemination

of existing information goods or their transformations. These are a perfect example of the

Internet content sharing mechanisms driven by a cluster of various rationalities, amongst

which the need to express one's personality as well as the urge for social belonging rank

highly.

The  synergy  between  technologies  nurturing  the  urge  for  collecting  cultural  artefacts,

solutions facilitating the expression of one's personality through collecting and exploiting

creations of  others,  and advancements  in  communication  furthering  the  innate  human

412 An image macro is a picture superimposed with text for humorous effect. 
See: https://en.wikipedia.org/wiki/Image_macro

413 A rage comic is a short comic, using a set of pre-made cartoon faces, which usually express rage or some other 
simple emotion or activity, treated by some communities of Internet users as accepted and standardized form of 
online communication. The popularity of rage comics, like many other viral phenomena on the Internet, has been 
attributed to their potential as vehicles for humorizing shared experiences. 
See: https://en.wikipedia.org/wiki/Rage_comic.

414 Music sampling is the act of taking a portion, or sample, of one sound recording and reusing it as an instrument or a
sound recording in a different song or piece. See: https://en.wikipedia.org/wiki/Sampling_%28music%29.

415 An Internet meme is an activity, concept, catchphrase or piece of media which spreads, often as mimicry, from 
person to person via the Internet. An Internet meme may take the form of an image, hyperlink, video, picture, 
website or hashtag. It may be just a word or a phrase, including an intentional misspelling. The Internet memes 
spread via blogs, direct email or news sources. However, social networks seem to offer the best setting due to their 
underlaying community-building mechanisms that posses the potential of turning a post viral. See: 
https://en.wikipedia.org/wiki/Internet_meme. 
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need  for  social  bond-creation  all  triggered  revolutionary  changes  within  segmented

copynorms and gave ground to the phenomenon of  sharing on the Internet. For  content

sharing is in fact driven by the combination of various motivations pivoting around the need

for  personal  expression  and  communication  with  others.  It  also  fulfils  the  need  for

construction  of  a  self-image  and  community-building.  Therefore,  the  phenomenon  of

Internet sharing could be perceived as a mixture of various rationalities, characteristic of

non-functionally  differentiated  social  segments.  If  the  process  of  decentralisation  of

information goods'  production, which started with  the “democratisation”  of  reproduction

technologies, scared the content industry for its  counterrevolutionary potential,  the shift

that came with the digital turn and new dissemination technologies triggered real panic

amongst intermediaries on the market for information goods and some other actors in the

economic  system.  Indeed,  the  possibilities  given  to  end-users  in  terms  of  production,

reproduction, dissemination of and access to information goods questioned the existing

functional differentiation of modern society. The consequences of this contingency for the

model  of  social  differentiation  are  still  to  be  explored and will  become probably more

perspicuous  with  the  spread  of  3D printing  technologies  that  will  further  enhance  the

potential of earlier reproduction and dissemination technologies and eventually make the

various  economic  intermediaries (not  only  those  on  the  market  in  information  goods)

redundant. In fact, the recent urge for do-it-yourself models of production, the new mode of

bond and community creation based on the concept of modern tribes416, Internet platforms

that enable exchange of goods and services in a non-commercial setting of time-banks,

car-pooling, couch-surfing communities to name but a few as well  as the possibility to

directly support the projects of others via the fund-raising platforms and the more general

concept  of  society  based  on  common  information/knowledge  resources,  strongly

enhanced by the constantly evolving reproduction and dissemination technologies, might

not  only pose commercial  risks for  many economic  actors,  but  eventually reverse  the

process  of  functional  differentiation  in  which  the  intermediary  function  of  the  entire

economic system (especially within the capitalistic paradigm) played a significant role.

416 By modern tribes I mean hereinafter social differentiation similar to old tribes, or clans where people are connected 
by bonds based on a mixture of emotional attachment and economic cooperation - and not necessarily on the blood 
ties - that could be distinguished from old tribes on the basis of voluntary participation of their members. This new 
model of segmentary social differentiation became popular with the recent development of communication 
technologies that allowed for decoupling professional activity from the physical workplace – the same mechanism 
that gave rise to the phenomenon of digital nomads. The new divide between the private and the public between 
home and work also allowed some more community-oriented digital nomads to use new technological solutions for 
finding other individuals with similar professional background, hobbies or world-view to build their own tribes 
together with.
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These contingencies, initiated by the proliferation of new dissemination technologies with

peer-to-peer Internet solutions at the forefront, have shaken the grounds of the business

model on which the creative industry was based.

New  communication  technologies  gave  rise  to  unprecedented  opportunities  to  make

information goods available to everyone by disseminating digital works on a global scale,

regardless of their legal status. What was once only a possibility for a few, turned into a

global need - or a must. The potential of digital technologies changed the attitude of end-

users as regards what should be legally or legitimately allowed, leading to the assumption

that  legal  rules  should  be  adjusted in  order  to  enable  users  to  benefit  from the  new

opportunities of the digital world.

Yet the same technological changes that motivated end-users to articulate their claims for

free culture and broader access to  information were simultaneously used by copyright

holders to advocate for stronger protection.

Hence, in response to end-users' postulates copyright-holders, represented mostly by the

intermediaries on the market in information goods, once again reinforced their absolute-

property campaign in the field of intellectual property.

Technology is neutral, hence it lends itself to use by both parts in the dispute. Thus, the

same technological developments that led to the empowerment of the end-users were

used for controlling their acts through digital rights management (DRM) technologies. In

fact,  the  combination  of  DRM  technologies  with  the  legal  ban  on  circumventing

encryptions, prolonging the terms of protection and the increasing tendency of transferring

copyright regulations from the realm of private into that of criminal law both on the national

and international level made the copyright regime gravitate in the direction of the absolute

property model.

As a result thereof, as opposed to their expectations of increased freedom and autonomy,

end-users were faced with stricter legal rules constraining both the access and the re-use

of information, along with the proliferation of “secondary remedies”417 precluding the use of

copyrighted material  even for  legitimate  or  “fair  uses”.  This  led  to  the  collapse of  the

delicate  balance  between  the  various  rationalities  relevant  from  the  perspective  of

production,  reproduction,  dissemination  of  and  access  to  information  goods.  This

equilibrium  had  been  rolling  down  the  slippery  slope  ever  since  the  introduction  of

proprietary  paradigm  into  the  analysed  ecosystem,  however  it  was  this  dangerous

417 Ysolde Gendreau, 'The Image of Copyright' (2006) 28 EIPR p.210.
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rapprochement  to  absolute  property  model that  eventually destroyed  the  equipoise  by

acknowledging the economic logic more than other rationalities.

This shift in the objectives of the law can perhaps be linked to the fact that with the rise of

digital communication technologies, the international law-making process was moved from

the scope of the  World Intellectual Property Organisation – recognised as a specialised

agency by the UN - and “highly specialised and technocratic  corner of international law

with few connections  to other issue areas”418,  to the World Trade Organisation, whose

mission is “aimed at reducing obstacles to international trade”.419 Indeed, not only did the

Trade Related Aspects of Intellectual Property Rights (TRIPS) Agreement  “dramatically

expand[..] intellectual property protection standards”420 worldwide, it also introduced - for

the first time - intellectual property regulations into the international trading system, based

on the idea that creative works should be treated equally to all other types of commodities.

This shift  between the regimes is symptomatic of  the failure of copyright law to adapt

properly to its new environment as modified by digital technologies. Indeed, irritated by the

new evolutionary  pattern  within  its  ecosystem,  the  legal  system  responded  mainly  to

stimuli  stemming from the economic logic,  whilst  ignoring the rationalities of  the other

systems, especially the system of art, science, education and the mass-media, as well as

non-functional mechanisms of identity construction and bond creation within non-systemic

social segments.  It appears, thus, that the proprietary paradigm of copyright law that had

initially  been  shaped  by  a  cluster  of  diverse  rationalities  that  counterbalanced  the

absolutist approach to property rights eventually gave way to the economisation of the

discourse when faced with  an  unprecedented technological  revolution.  This  eventually

yielded to the absolutist postulates of copyright-holders. The controversial ACTA421 treaty,

which the following section focuses on, is the next step in the process of shifting copyright

from the  framework  in  which  creative  artefacts  were  treated as  originating  in  creative

systems such as art and science - and hence required specific treatment – to the regime of

trade, where they are instead equated with all other types of commodities and treated just

as other artefacts of the economic system.

418 Laurence R. Helfer,, 'Regime Shifting in the International Intellectual Property System', Symposium, International 
Regime Complexity, Perspectives on Politics, March 2009, Vol.7/No.1.

419 See: https://www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm.  (Accessed 29.02.2016)
420 Laurence R. Helfer,, 'Regime Shifting in the International Intellectual Property System', op.cit, p. 39-44.
421 The ACTA Treaty – the Anti-Counterfeiting Trade Agreement, multinational treaty which was supposed to establish

international standards for intellectual property rights enforcement - the detailed history of its negotiations will be 
described in the following sections.
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By trying too hard to preserve the former status quo, copyright law has actually changed

the rules of  the game,  thereby introducing a critical  conflict  between legal  norms (the

copyright  regime) and segmented  copynorms as  regards the production,  reproduction,

dissemination of and access to information goods.

2. Central - Eastern perspective. Polish case study

The last three sections were devoted to the systems theoretical analysis of the evolution of

copynorms  from  the  Western  perspective,  that  covered  the  case-studies  of  England,

France, Germany and the United States of America. In the following sections, Central-

Eastern European perspective will be introduced on the example ofthe Polish experiences.

Although the  general  rationalities  -  in  response  to  which  segmented  copynorms  were

shaped - are universal across the cultures and continents, the exact form the given system

has chosen differed across time and space. Precisely these differences between the forms

of  the systems (that  could  be also referred to  as  regimes or  programmes  to  use the

systems  theoretical  nomenclature)  led  to  the  copynorms  being  shaped  differently  in

various places and times. Just as capitalism and communism are very different from one

another - although both are instantiations of the same economic systems - so are the

segmented copynorms that evolved in the United States of America and Poland. The form

that a given system takes on not only influences the content of the copynorms, but also

their strength and significance amongst other unofficial, non-legal norms (social norms)

within a given society. In the following sections it will be argued that communism – as a

particular form of the economic system – has influenced not only the nature, but primarily

the  importance  that  is  given  in  Polish  society  to  non-legal  segmented  copynorms,

notwithstanding their potential to clash with legal copyright regulations. Similar influence

was exerted by the long-standing experience of the political system under authoritarianism

of various types, including the totalitarian model. Following this approach, in the next part

of the thesis special focus will be put on the local developments in Poland that led to the

evolution of specific copynorms which are in sharp contrast with the absolute proprietary

paradigm reflected in the current copyright regime. Such a movement was evident during

the extremely intensive Polish anti-ACTA protests in 2012.
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In January 2012 the whole of Europe witnessed massive protests, both in the streets and

on the Internet, opposing the ratification of the ACTA agreement. The anti-ACTA movement

started in Poland, where in fact the protests also lasted the longest. It is estimated that

around hundred thousand people went out onto the streets in dozens of big cities and

smaller  towns in  Poland to  show their  objection  to  the ratification of  the  controversial

treaty.422 They continued to populate the streets for many long weeks, notwithstanding the

extremely unfavourable weather conditions, with temperatures falling to as low as minus

20 degrees. It was also in Poland that these protests actually had some of the farthest

reaching  consequences,  because  they  not  only  changed  the  initial  position  of  the

government with regards to the ratification of the treaty, but also kick-started the public

debate on the role of intellectual property in the information society. Moreover, as a result

of  lobbying  efforts  by  various  interest  groups,  the  Ministry  for  Administration  and

Digitisation promised the revision of the whole legal system in order to make sure that the

Polish law would be well-suited to respond to the growing needs of the information society.

The intensity of the anti-ACTA protests attracted the attention of many social scientists due

to the fact that Poland had not witnessed such a social mobilisation since the collapse of

the communist regime. Poles did not organise significant protests when the whole world

was marching against the war in Afghanistan and Iraq; here was no “Occupy Poland”, and

Poles did not have their “Indignados” movement. There are various explanations for the

anti-ACTA phenomenon in Poland, ranging from the assertion that it was exactly this lack

of  earlier  reactions  that  led  to  the  protests  as  they  provided  the  necessary  vent  for

accumulated frustration, to the diagnosis that the secret negotiations on the treaty and the

unclear position of the Polish government triggered thinking in terms of conspiracy theories

and pushed people to protest even though they were not aware of the substance of the

criticized legal act.

In the opinion of the current author, one of the most promising explanations for the anti-

ACTA phenomenon  in  Poland  concentrates  on  an  analysis  of  the  social  norms  with

regards to the distribution of cultural and knowledge goods.  Research shows that only

13% of Poles buy books, music or films, while as many as 33% get hold of them in digital

form,  in  a  non-formal  manner  and  for  free.  If  “physical”  forms  of  exchange  are  also

422 See: Gazeta Wyborcza and Rzeczpospolita in the period between 20.01.2012 – 20.02.2012.
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included in informal circulations, such as lending books, CDs, and DVDs to relatives and

friends, then 39% of Poles participate in such social exchanges.423

If only the most culturally and socially active group is analysed, then the percentage of

people engaging in the informal circulation of knowledge and cultural goods increases.

The Polish cultural elite, understood as persons declaring an elevated interest in cultural

and social life as compared to the general population, more less equates to those who are

active  Internet  users,  and  thus  research  done  on  this  sample  can  prove  to  be  very

useful.424 In 2011, 37% of Polish Internet users declared having gone at least once in the

previous month to a cinema, a theatre or a concert, as compared to 6% of non-users. 425

Internet users declared buying three times more books and films, and even as much as

seven times more music than their counterparts who do not use the Internet.426 Moreover,

if we add the circulation of culture that requires no expenditure, like borrowing books, CDs

or CD-roms, the changes between Internet users and non-users grow even bigger: 88% of

Polish Internet users participate in the informal circulation of music, 73% in the informal

circulation of books and 78% in the informal circulation of films. The informal circulation in

this  questionnaire  was  understood  widely  as  acts  of  downloading,  using  the  content

downloaded by other members of the family, copying from friends and family, photocopying

and scanning.

If  this data is aggregated, we find that 72% of Polish Internet users declare that they

download files with cultural goods either from web pages or peer-to- peer networks. If we

add streaming and exchanges of files with friends then already 92% of Polish Internet

users participate in this kind of circulation of cultural goods. If informal circulation also in

physical  formats  is  taken  into  account  (photocopying,  scanning,  but  also  exchanging

books, CDs and DVDs, including copy versions, with family and friends) then 95% declare

participation. More than 50% of active Internet users admit that the main reason for their

engagement in informal circulation is not the price barrier of the formal market, but that it

allows them to gain wider access to information goods. This contingency suggests that the

423 Mirosław Filiciak, Justyna Hofmokl, and Alek Tarkowski, Obiegi Kultury. Społeczna cyrkulacja treści report on the
basis of the opinion poll conducted between 20.09 -02.10.2011based on Computer Assisted Web Interviewing 
method regarding a representative sample of 1283 Polish Internet users.

424 Obviously the sheer fact of using Internet is not enough to explain these dependencies. The Internet users differ 
from the non-users in terms of age, wealth, educational background and this whole aggregate of variables explains 
why Internet users are more active in social and cultural life than non-users. See: Janusz Czapiński, and Tomasz 
Panek, (ed.), Diagnoza Społeczna 2009, Janusz Czapiński and Tomasz Panek, (ed.), Diagnoza Społeczna 2011 at: 
http://www.diagnoza.com

425 Janusz Czapiński and Tomasz Panek, (ed.), Diagnoza Społeczna 2011.
426 Mirosław Filiciak, Justyna Hofmokl, and Alek Tarkowski, Obiegi Kultury. Społeczna cyrkulacja treści Kultury. 

Społeczna cyrkulacja treści” op.cit.
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economic rationality is not the main driver for the unofficial circulation of information goods,

and that systems such as education, art and science have an important influence on these

dynamics.

Moreover, as much as 52% of the whole Polish population agrees with the statement that

free access to books, films and music should be treated as a fundamental right even if it

precludes copyright.427

The data  quoted  above  proves  that  Poles  not  only  declare  very  strong  social  norms

concerning access to information goods, but also that they act according to them. These

norms clash with the strong proprietary vision of intellectual and artistic creations which

was very much present in the discourse favouring the introduction of ACTA.428

The following section will attempt to show the historical and cultural circumstances which

have contributed to  the  development  of  such strong  copynorms favouring  unrestricted

access to  cultural  and knowledge goods,  which  are  in  sharp  contrast  not  only  to  the

provisions of the ACTA treaty, but generally with the whole body of international intellectual

property law as it currently stands.

In the first  part  of  this chapter,  three important phases, which might be considered as

milestones  in  the  development  of  law and  technology in  terms of  the  production  and

distribution  of  intellectual  and artistic  creations were  described.  Although these stages

played out uniformly around the globe, they took place at different historical moments in

different countries, and in diverse circumstances. In this section, I will focus on the same

three phases, but will highlight additional elements of the environment in which both Polish

copyright  law  and  the  respective  copynorms  were  evolving  that  were  not  present  in

Western Europe and the US and which might have contributed to the strong demand for

unrestricted access to knowledge and information goods amongst the Polish population.

The advent of print and the birth of copyright law – introduction of the 
proprietary paradigm?
Poland was actually at the forefront of the countries granting the first privileges protecting

the interests of publishers, at the time that the cost of the printing press went down so

drastically that the circulation of unauthorized reprints started flourishing. The first privilege

427 Opinion poll conducted on 28-29 January 2012 on a representative sample of 1003 Poles by MillwardBrown 
SMG/KRC. See: http://centrumcyfrowe.pl/2012/protest-w-sprawie-acta-to-walka-mlodych-o-wolnosc-w-internecie-
potwierdzaja-wyniki-badan/

428 For the sake of this analysis the fact whether ACTA does or does not change significantly the Polish copyright  
system is not relevant. What is important, however, is the fact that this treaty is associated with the very strong 
proprietary vision intellectual property rights' protection.
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was granted to a Polish publisher as early as in 1494.429 The Polish system of privileges

had  a  dual  nature;  it  consisted  of the  privileges  granted  both  by  the  secular  and

ecclesiastical authorities.430 The privilege system was developing in Poland very well and

as early as the middle of the 16th century the idea of a system of international protection

was  developed,  as  the  protection  granted  in  the  Polish  privileges  was  expanded  to

imported  books  in  Hebrew,  Greek431,  and  Czech432.  The  privileges  assured  the  equal

treatment of those imported books with regards to Polish ones in terms of scope and the

term of  protection.  Moreover,  some privileges granted protection  against  unauthorised

reprints of the translations.433 It was also already in that period that some privileges were

granted directly to authors and not to publishers434, and that generally artistic works of all

types -not only books - were protected.435 The legal doctrine unambiguously treated those

privileges as  belonging to  the  domain  of  private  law,  thus  enforced  only  of  the  right-

holder's motion.

By the second half of the 18 century the privileges were already standardised and based

on the customary law that developed with the time: they granted 20 years of protection

against unauthorised reprints, translations, compilations, and alterations of a work, and

exports of similar or identical works. The sanctions amounted to a financial fine, half of

which was paid to the right holder, the other half to the treasury.436

The first attempts to regulate copyright in a single general legal act that would replace the

system of privileges were already made in 1776 and 1784.437 The parliament however did

not pass the law and so lost the chance to introduce the first Polish copyright act. Poland

was at that time partitioned between Russia,  Austria and Prussia,  and hence soon all

copyright issues arising on Polish land were to be regulated by three different copyright

acts originating in the three legal systems of the respective states.

429 Artur Benis, Ochrona praw autorskich w dawnej Polsce. Pamiętnik Słuchaczy Uniwersytetu Jagiellońskiego 
Wydany Staraniem i Nakładem Młodzieży Akademickiej Na Uroczystość Otwarcia Collegii Novi", Kraków: 
Drukarnia Uniwersytetu Jagiellońskiego pod zarządem A.M. Kosterkiewicza, 1887, p.444.

430 The most important difference between these two types of privileges was the fact that the ecclesiastical privileges 
covered only a particular edition, thus the publishers had to apply for the protection every time they wanted to 
reprint another edition of the same work.

431 Due to the growing interest in religious studies, Greek and Hebrew were widely studied in Poland at that period. 
See: Artur Benis, Ochrona praw autorskich w dawnej Polsce. p. 453.

432 Czech was at that time a language widely spoken by the Polish elites. Ibidem.
433 Ibidem.
434 Ibidem.
435 Ibidem, p.455.
436 Ibidem, p.459.
437 Ibidem.
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To sum up this period of Polish legal history, it should be stated that although Poland did

not have a single universal copyright act, the very well  developed system of privileges

emerged quite early. The privileges responded to the need to protect not only books, but

also other artistic creations and provided protection not only for national creations, but also

expanded  to  cover  imported  and  translated  works.  It  introduced  a  sanction  that  was

designed both to cover damages and discourage future breaches, and last but not least

acknowledged the unique role of the author as being different from the publisher. Since its

early beginnings, the Polish copyright law was shaped by the continental paradigm with

the strong position of the author aimed at counterbalancing the power of the publishers

and with acknowledgment of the creative logic of art and science as reflected inter alia in

the institution of moral rights.

Thus,  it  might  be  stated  that  the initial  period of  the  development  of  copyright  law in

Poland, before the change from a system of privileges to the protection granted in the

general  legal  acts,  did  not  differ  much from the processes that  took place in Western

Europe. Moreover, the well developed system of privileges made actually Poland one of

the early movers in the field of protecting the fruits of human creation in this region of

Europe.

Nevertheless, already at the moment when the first modern copyright acts on the Polish

land were introduced438,  the Polish case was particular.  Not only did those regulations

stem from three different legal systems, but they were imposed by the occupants' hostile

authorities, and moreover were strictly connected with the system of censorship, which in

the  territory  of  partitioned  Poland  was  mainly  aimed  against  Polish  patriotic  and  pro-

independence  movements.  Hence,  although  the  position  of  the  author  was  reinforced

against the excessive power of the publishers, it was weak as opposed to the governing

authority.  Even though the creative logic of  art  and science was strongly supported to

counterbalance the economic reasoning, the political rationality that focused on the control

of information goods was preponderant. The copynorms constructed both by authors and

by the public were from their early beginnings therefore strongly shaped by the political

rationality, which took the form of liberation from the political oppression, and which often

was directed against the copyright regulations.

438 The first copyright regulations in the Polish territory incorporated to Austria were enacted in 1811, in the parts 
partitioned by Russia in 1828 and in the Prussian part – in 1835. See: Ewa Ferenc-Szydełko, “Prawo Autorskie na 
ziemiach polskich do 1926 r.”, Zeszyty Naukowe Uniwersytetu Jagiellońskiego, Prace z Wynalazczości i Ochrony 
Własności Intelektualnej, Zeszyt 75, Kraków 2000.
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In Austria, preventive censorship successfully impeded both the circulation and access to

Polish works from 1781.439 Decisions by censors were irrevocable and strongly interfered

with the integrity of the work: the censors deleted words and phrases forbidden by the law

and replaced them with random expressions.440

The situation was very similar in the Kingdom of Prussia, where from 1849 all texts printed

in Polish could only be published and imported from abroad if accepted by the censors.

The strength of censorship rendered legal circulation of Polish works (especially literature

and press) in Prussia nearly inexistent.441

For Poles, the most severe system of censorship was that in Russia, which was extremely

active in  blocking not only the circulation of Polish books and articles but  also music,

paintings, theatre and opera performances. Among the authors whose works were either

completely banned or seriously changed by the Russian censors were two Nobel prize

winners in literature, Reymont and Sienkiewicz, the famous composer Moniuszko, the bard

of Polish patriotic lyrics Mickiewicz and many other prominent creators. The interference of

censors with original works was so far-reaching that often authors could barely recognize

their own creations as they were so brutally cut and modified.442 This power of the censors

conflicted not only with the moral right to integrity of the work, but also rendered the legal

protection of economic interests of the authors fictional, since the earnings of the authors

were  nearly  inexistent  due  to  the  fact  that  the  publishers  at  the  time  paid  their

remuneration proportionally to the size of the work, and thus works cut by half or more by

the censors brought hardly any money to the author. The severe sanctions forced creators

who did not want to compromise on their works and were courageous enough to object to

the requirements of censorship to publish their works under pseudonyms or anonymously.

Due to this fact even the right to paternity of the work was somehow biased.

Thus, the strength of the censorship system in all the three territories of partitioned Poland

rendered the copyright protection with regards to Polish creators fictitious, even if the legal

acts regulating copyright issues treated an author as the primordial subject of copyright

protection.443 The power of censors to block the distribution of original works, including the

439 Ibidem, p. 225.
440 Ibidem, p. 226.
441 A very famous case of a publisher from Poznań who was not allowed (under the sanction of arrest) by the censors 

to sell the series of postcards and photographs by Artur Grottger titled Polonia and Lithuania proves that the 
slightest patriotic message in a Polish work was enough to ban the work from official circulation. See: Ibidem, p. 
225.

442 Ibidem, p. 227.
443 The German Copyright Act 1837 determined the author to be the primordial subject of copyright. The § 1 of the Act

held that the right to reproduction, distribution (including remuneration for the distributed works) belongs “solely to
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pieces of most prominent Polish creators, led also to the emergence and fast diffusion of

illegally circulated Polish literary, artistic and knowledge goods. In these circumstances,

the  social  norms  favouring  the  unrestrained  access  to  intellectual  creations  were

flourishing, especially given that literature and art were at the time important carriers of

Polish national identity,  which was constantly suppressed by the hostile authorities.  As

copyright law in many instances did not secure real protection for Polish creators, and

because many of them treated their profession as a mission in the fight for independence,

authors favoured wide access to  their  works.  The debate on the  “literary property” so

powerful  in England and France did not have its equivalent amongst the Polish elites.

Moreover,  even in the legal  doctrine of that  period,  the prevailing voices opposed the

proprietary vision  of  copyright  protection,  criticised the  “literary  property” concept  born

abroad, and favoured wide access to art and knowledge.444

Hence,  as  opposed  to  many Western  European  countries,  the  situation  in  the  Polish

territory was not conducive to a general acceptance of the proprietary paradigm and very

much favoured the concept of the open access to knowledge and art.  At that time the

message that was conveyed in a literary or artistic work was the most important part not

only of the creation, but also of the distribution process, and every effort was taken to

make it reach the widest possible audience. Many publishers of that period could have

been  perceived  as  actors  of  the  political  and  educational  systems  rather  than  the

economic one, since they disseminated information goods on a non-commercial  basis,

moreover running the serious risk of severe criminal sanctions when they published and

distributed uncensored texts driven by patriotic motives.

Thus,  the  copynorms emerging  at  that  time  in  the  Polish  territory,  although  strongly

opposing  plagiarism445,  did not  condemn the  unofficial,  and  often  illegal  circulation  of

information goods. The aversion towards plagiarism had its ground in artistic and scientific

rationalities that favoured creativity and acknowledged the author's input. Indeed, support

for the widest possible circulation of information goods was dictated by the political urge

for nation-preservation and the educational logic of sharing the national cultural heritage

with the younger generations against the colonial aspirations of the occupants.

the author” (nur dem Autor derselben). Although similar wording was not included in the first Austrian or Russian 
copyright acts – the entirety of regulations proved that an author was meant to be the pivot of the protection system 
(and not e.g. a publisher as it used to be in the privilege system).

444 See e.g.: Antoni Górski, W kwestyi wlasnosci literackiej, Odb. z “Biblioteki Warszawskiej”, 1891.
445 Ewa Ferenc-Szydełko, “Prawo Autorskie na ziemiach polskich do 1926 r.”, op.cit.
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Introduction of technologies allowing for mass consumer copying – first 
attempts to strengthen the proprietary paradigm?

The  social  norms  promoting  wide  access  to  culture  and  knowledge,  and  accepting

unofficial, and often illegal, circulation of intellectual and artistic creations found favourable

conditions also in the second phase of development of the mutual interactions between

technology and copyright norms as analysed in this paper. When the Western capitalist

democracies  were  trying  to  find  a  balance  between  the  needs  of  consumers  newly

empowered by reproduction technologies, the importance of technological development

and the demands of right holders who desired full  control  of the copyrighted works, in

Poland  once  again  the  informal  distribution  of  cultural  and  intellectual  creations  was

flourishing. Although the general political situation had changed drastically since the end of

the previous analysed historical  period,  censorship was again very much present  and

played a  similar  role  in  sustaining  social  norms favouring  wide access to  culture  and

knowledge during the time of communism.

At  the  time  when  the  first  technologies  allowing  for  the  reproduction  of  copyrighted

materials by consumers - namely analogue recorders - were introduced, Poland was cut

off from the Western world by the heavy Iron Curtain. Censorship did not allow for the

import of most Western cultural and knowledge goods and censors kept watch and ward

not to allow “harmful” trends to be imitated in socialist Poland. “Big-beat” was banned by

the Polish censors not only as a genre of music, but also as a word. Wearing clothes

according to Western fashion trends could also be perceived as a revolutionary act; such

an innocent detail as colourful socks in the 1950s could cost one a cruel interrogation by

the security forces. Obviously those facts triggered resistance, especially on the part of

young people. One of the methods of opposing the regime, and more importantly of trying

to live a normal life, involved gaining access to forbidden cultural creations – mainly music.

Radio  Luxembourg,  the  commercial  multilingual  radio  station  based  in  Luxembourg,

played a prominent  role  in  the  emancipation  of  many Polish teenagers growing up in

communist  Poland. It  was also at that time shaping the music tastes of young people

throughout Europe. Although listening to this radio station was forbidden, most youngsters

ignored  the  ban,  and  not  only  listened  to  but  also  recorded  the  broadcasts  of  Radio

Luxembourg  using reel-to-reel  audio tape recorders.446 With the political  thaw,  another

446 In Polish: “magnetofon szpulowy.” See e.g.Wojciech Mann, Rock Mann czyli jak nie zostałem saksofonistą, 
Kraków: Wydawnictwo Znak, 2010.
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source of  music  recordings emerged:  the  Polish  Radio  Program 3.  Although it  was a

public, state-owned radio station, it was allowed some autonomy, according to the “vent”

strategy of the communist party, which at some point started presupposing some freedom

in the least important spheres of social life as an inevitable protection against the political

revolution. Program 3 introduced broadcasts that were specially devoted to the recording

activities of  the audience. The speaker,  presenting a list  of  the most popular  Western

songs counted down before playing each track so that the members of the public knew

when to start recording.  Recordings of music from those radio stations were one of the in-

demand goods in  the informal  market,  where both sale and exchange contracts were

concluded. Social esteem and the place in the youngsters' hierarchy in communist Poland

were proportional to the number of Western musical recordings owned. Most of these were

either recorded from the radio stations or copied from friends.447

Simultaneously, from the 1970s, the informal circulation of the written word was flourishing.

Books, articles and short leaflets with political messages were mass reproduced by way of

home-made  duplicating  machines448 and  distributed  through  the  illegal  chains.  This

phenomenon was so widespread that it  got the name of the “second circulation”449,  as

opposed to the official distribution of information goods approved of by the state censors.

Between  1976  and  1980  “the  second  circulation”  provided  room not  only  for  political

opposition, but also for artistic creations which would be impossible under “the first”, official

circulation.450 The  phenomenon  of  “the  second  circulation”  was  already  very  well

entrenched in the collective consciousness of the Polish intelligentsia in the 1970s, and

gained the ever growing popularity among the working class. The information acquired

from the informal chain of distribution with comparison to the official  news allowed for

developing critical opinions on the situation in Poland and abroad. Moreover, “the second

circulation”  was complimentary to  “the first”  one in terms of  the distribution of  art  and

literature, as it provided space for works forbidden by the censors to appear, and was as

such  the  real  gateway  to  Western  culture.451 Hence,  the  phenomenon  of  the  second

circulation could be therefore be perceived as constructed at the intersection of systems of

art, science, education and mass-media, but most importantly it was the reflection of the

political struggle for freedom of expression and access to information.

447 Very rarely did the recordings originate from the illegal import.
448 In Polish: famous “powielacze” that played an important role in the resistance movement against the communism.
449 In Polish: “Drugi obieg”.
450 See e.g. Mirosław Pęczak, 'Kilka uwag o dwóch obiegach', Więź 2(352), 1988, p.29.
451 Ibidem.
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At the beginning of the 1980s, the phenomenon of “the third circulation” emerged. “The

third circulation” was a publishing and distribution movement of the youngest generation,

originating from alternative subcultures,  mostly involving punks,  that  opposed both the

“first”  political  mainstream,  and  the  “second”  oppositional  movements.  “The  third

circulation” not only denied the communist ideology, but also rejected conservative art,

perceived by the youngest  generation as compromising itself  by co-operation with  the

governmental  authorities.  It  involved unofficial  distribution of tape recordings, texts and

graphics. “The third circulation” was not however as structurally organised as “the second”

in terms of publishing and distribution chains: works were mainly circulated via concerts,

festivals,  and ad hoc meetings of members of the subcultures. As the emergence and

existence of “the second circulation” was strictly connected with the technological novelty

of duplicating machines and reel-to-reel audio tape recorders, “the third circulation” was

born  with  photocopying  machines  and  cassette-decks.   Due  to  these  technological

novelties  the  form of  circulating  works  also  evolved.  Whereas people  involved in  “the

second  circulation”  did  not  learn  how to  use  the  new possibilities  provided  by  these

inventions, and continued distributing mostly short leaflets as they were easiest to copy on

the duplicating machines, “the third circulation” mainly concentrated on the distribution of

tape cassettes with alternative music, recorded during live concerts or copied from master

copies  and  fanzines,  or  non-professional  and  non-official  publications  devoted  to

alternative culture, sold mainly by post for the cost of delivery. The novelty of photocopying

allowed not only for much longer publications, as compared to the texts distributed within

“the  second  circulation”,  but  also  for  much more  interesting  graphics  and  a  generally

attractive layout.452 In the 80s' fanzines distributed within “the third circulation” reached

tens of thousands of young Poles between the age of 17 and 27. 453 What is crucial for this

analysis of “the third circulation”, and equally with respect to “the second circulation”, was

that this was a non-profit enterprise: facilitation of the widest possible dissemination and

not  financial  gain was the main incentive for involvement.   Needless to say,  both “the

second” and “the third” circulations were not only unofficial, but also illegal as they were

developed outside the censoring system. Although alternative cultural movements, such as

punk subculture, which involved the unofficial distribution of cultural goods, also existed in

452 See e.g. Paweł Dunin-Wąsowicz, Inny Obieg. 
At:http://www.zinelibrary.pl/index.php?option=com_content&view=article&id=15%3Ainny-
obieg&catid=11%3Ao-
zinach&Itemid=3&fe0c5785f673d3794b20f9d4b6f1b88a=e89b83c989def4629733fbccf44dd8b3 (Accessed 
29.02.2016)

453 Ibidem.
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Western Europe (especially in the U.K and the U.S.)  in Poland this phenomenon was

much more influential, as it involved political opposition of the youngest generations who

were tired both of the communist regime, and of the (in their opinion inefficient) “elder”

opposition concentrated around “the second circulation”. The fact that involvement in the

unofficial distribution of cultural and knowledge goods was against the laws on censorship

and as such carried the danger  of  criminal  sanctions,  including imprisonment,  did  not

discourage them; in fact, quite to the opposite: it added some flavour to these activities,

transforming them into a specific type of civil disobedience movement. The power of civil

disobedience actions in creating and sustaining social norms is well known and cannot be

underestimated.  Hence,  the  strength  of  both  of  the  unofficial  Polish  “circulations”  in

reinforcing copynorms favouring unrestricted access to intellectual and artistic creations is

not surprising.

When the Western world was discussing the dangers of new technologies in disrupting the

copyright regime - as epitomised by well known slogans like e.g.:  “Home taping is killing

music.  And it  is  illegal”  - the  majority  of  the  Polish  population  was  involved in  illegal

circulations  of  cultural  and  knowledge  goods,  treating  them as  way of  combating  the

hostile political regime. Whereas the West was calling unauthorised distribution “theft” as

early as the 1980s, between the 60s and beginning of the 90s at least two generations of

Poles perceived engaging in the unofficial circulation of music, literature and press as a

virtue providing access to objective information and a gateway to Western culture for the

captive  nation.  The  public  debates  on  the  limits  of  the  copyright  monopoly that  were

triggered by the invention of new multiplying technologies were absent in Poland at that

time. Even the levy system, which might be perceived as an attempt to maintain a fragile

balance between the various rationalities was introduced in Poland as late as in 1994454.

In these circumstances, the copynorms approving of the wide dissemination of information

goods that were already rooted in the Polish culture were further reinforced and shared by

an ever-growing number of Poles. They were shaped equally by the possibilities that came

with technological development,  the communicational  nature of art,  science and mass-

media as well as the educational logic. Nevertheless, once again the political rationality

has to be perceived as prevailing in shaping the Polish copynorms of that period.

454 It was introduced by the Copyright Legal Act in 1994: Prawo autorskie z 1994 r.
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The digital era – absolute property?
As the analysis above shows, Poles entered the digital era already with strong copynorms

approving  the  wide  dissemination  of  information  goods,  even  if  such  an  activity  went

against the official laws. Contrary to the situation in Western countries, in Poland it was not

only the youngsters  empowered with  the new technological  possibilities who suddenly

changed their attitudes to copyright law and shunned compliance in response to the power

given to  them by technology.  Poles  had a  tradition  dating  back hundreds of  years  of

unofficial and illegal circulation of cultural goods that was as familiar to elder generations

as  it  was  to  teenagers.  The  Internet  and  digital  technologies  for  reproduction  and

dissemination  of  copyrighted  materials  were  just  another  technological  means  that

replaced the tools that had been used thus far. Not only did Poles avoid developing strong

social norms opposing the unauthorised distribution of cultural goods, but they also did not

internalise the proprietary vision of cultural and knowledge goods. This was because in

Polish history it was not private ownership and the financial gain of the creator, but rather

the ability to convey important messages to the public that was generally perceived as the

incentive to create.455 It was not the public discussions on the nature, role and limits to the

concept of  literary or more generally  intellectual property, but the fight for independence

and nation-preservation - the political struggle for emancipation - that would allow for self-

determination and the freedom of expression that shaped the  copynorms in Poland long

before the advent of Internet and digital technologies.

The copyright law was not as internalised as it was in other countries also due to the fact

that for most of its existence it did not offer any real protection to Polish creators. Poland

also did not witness the important public discussions concerning the nature and social

function of intellectual creations, and the scope of their protection, which already had taken

place in Western societies in both of the historical periods analysed above and facilitated

the  evolution  of  unofficial,  social  copynorms that  would  be  in  line  with  copyright

regulations. The ratification of the ACTA treaty was actually the first event that triggered

public debates on that topic, thus the escalation of the dispute should not be a surprise

especially as a vital conflict between the imposed international regulations and the strongly

internalized social norms lay at its core.

In addition to the socio-historical explanation, it is worth underlying that the spirit of Polish

copyright  law  as  it  stands  now  might  have  also  influenced  both  the  development  of

455 This vision is still strongly reinforced in Polish schools where literature, and art generally, are described primarily 
as the carriers of national identity used in the fight for independence.
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particular  copynorms with  regard  to  this  branch of  regulation  and the  strong negative

public reaction towards the ACTA treaty.

Firstly, Polish copyright law stems from the European continental tradition which justifies

legal regulation in this sphere of social life by resorting to the philosophy of  personality

rights in intellectual  creations as developed by Immanuel  Kant  and Georg Hegel.  This

paradigm,  which  treats  the  concept  of  moral  rights  as  the  pivot  of  the  whole  system

copyright protection significantly differs from its common-law counterpart, where there is a

strong proprietary approach justified by the mixture of utilitarian/instrumentalist philosophy

and the rhetoric of strong property perceived as natural right, as already described with

regards to Anglo-Saxon legal tradition.456 The biggest difference is the fact that in common-

law systems, the perception of information goods as sheer commodities is much more

natural than under the continental law approach. Hence, the approach towards copyright

law  as  an  instrument  of  trade  policy,  as  instantiated  both  by  the  TRIPS  and  ACTA

agreements is not as controversial in common-law countries as it is in the  moral rights

systems.

Secondly, the institution of permissible personal use in Polish copyright law is regulated in

a very liberal way that undoubtedly shapes expectations of the general public as to the

wide access to information goods within the scope of legal use, and as such may partially

explain why the anti-ACTA movement started in Poland and why it was in this country that

ratification  of  the  Treaty  triggered  such  a  strong  resistance.  The potency of  copyright

regulations is not limited to the direct normative plan and bare legal operations, but “also

stems from the power of  legal  rules to determine discourse,  which in  turn determines

thought”457 as was aptly stated by Neil Natanel.

Consequently, strong copynorms favouring unrestricted access to information, should not

in case of Polish society be perceived solely as a new phenomenon triggered by the digital

revolution,  but  also  as  a  general  inclination  which  evolved  over  time  due  to  specific

historical developments in which the political rationality played an important role.

Following systems theoretical reasoning, it should be stated that the particular forms that

the  political  and economic  rationality  have taken across  the  centuries  in  Poland have

456 See: Roberto Garza Barbosa, 'The philosophical approaches to intellectual property and legal transplants. The 
Mexican Supreme Court and NAFTA Article 1705', op. cit; Neil Netanel, 'Copyright Alienability Restrictions and 
the Enhancement of Author Autonomy: A Normative Evaluation', op.cit.; Justin Hughes, “The Philosophy of 
Intellectual Property”, 77 Georgetown Law Journal 287 (1988).

457 Neil Netanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative 
Evaluation', op.cit. p. 442.
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strongly influenced both the content and significance of  copynorms  in regulating human

behaviour with regards to the production, reproduction, dissemination of and access to

information goods. This particular cluster of motivations are as different from one another

as the logics of politics, art, science, education and the mass-media that have shaped the

copynorms  that rejected the strong proprietary vision of  copyright protection.  However,

they allow the conclusion to be reached that the current international copyright regime that

has been shaped mainly by the economic rationality– and which leans in the direction of

absolute control over information goods fails to regulate human behaviour when it comes

to the production, reproduction, dissemination of and access to information goods.

A law that  is  detached  from social  reality,  and  fails  to  acknowledge  the  principles  of

reflexive justice by falling short of acknowledging diverse relevant rationalities, will never

be apt for shaping social dynamics, no matter how severe it may become. This is because

the mechanisms of  civil  disobedience of  a  political  nature will  lead to  revolutionary or

'martyr' behaviours, as exemplified by the Pirate Bay case, where the accused managed to

create the self-images as heroes fighting for the just cause and exhorting Internet users to

follow suit.
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III. Clash between the Copyright and Copynorms.
Response of the environment

1. Technological revolution – contradictory expectations of 
end-users and copyright holders

Two different accounts of the co-evolution of copyright law and unofficial copynorms have

been presented above:  the Western perspective,  instantiated by the English,  German,

French  and  the  American  case  studies;  and  the  Central-Eastern  European,  Polish

example.  These  two  narratives  eventually  met  in  the  era  of  Internet  and  digital

technologies. 

It  has  to  be  underlined  that  in  recent  history,  copyright  regulations  started  playing  a

different  role in Polish society and the perception of  the phenomenon of  unauthorised

circulation of information goods has obviously changed. It would be absurd nowadays in

Poland  to  justify  illegal  downloading  of  films  by  way  of  the  patriotic  struggle  for

preservation of national culture or a battle for freedom of expression. Nonetheless, it is

argued in this thesis that the political component of the copynorms that were constructed

in Poland across the decades is so important that it  still  has the potential  to influence

social dynamics with respect the to production, reproduction, dissemination of and access

to  information  goods.  This  contingency became  crucial  in  the  context  of  the  protests

against the ACTA treaty.

Moreover, it will be argued that with the spread of new technologies, the function - and

more importantly the social  perception of  copyright  law -  changed dramatically also in

Western  countries.  Before  the  digital  revolution,  as  perceptively  noticed  by  Ysolde

Gendreau, “copyright law was perceived, even by those in the legal profession, as  an

arcane and highly specialised area of the law. Its status as an intellectual property right

that pertains to the arts helped to cultivate an aura of exclusivity around it. Few people

studied it: few courses on it were  offered in law schools.”458 This situation has changed

radically  since  the  introduction  of  digital  technologies  and  the  Internet.  Technological

458 Ysolde Gendreau, ‘The Image of Copyright’, E.I.P.R., 2006, 28 (4), 209–212, p. 209.
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revolution made both creation and access to the works of others available to everyone on

a  mass  scale.  Suddenly,  end-users  became  surrounded  by  information  goods  on  an

unprecedented  level  and  new  technologies  not  only  allowed  for  accessing,  but  more

importantly also interacting with content. The contemporary world is bursting with music,

film, photographs and other creative works, and access to (and even distribution of) the

works of others - as well as the possibility to create one's own work based on the re-use

and remix of the existing materials - has become an inherent part of everyday life in the

information society.459 What was once only a possibility has turned into a need and a must.

The sheer amount of technological potential, which was unthinkable previously, has made

the end-users change their attitudes towards what should be legally allowed. This has led

to an increasing number of postulates for unlimited access to information goods based on

the assumption that technological and legal possibilities should be equated. The end-users

have not only demanded access to the works of others, but they also voiced the urge for

express their own personality via information goods created by others. What is also of

utmost importance is the fact that the use of new communication technologies blurred the

line between the private and the public, between the home and work. This contingency is

crucial  for  understanding the  mechanisms that  drive  the  current  copyright  wars.  What

copyright holders perceive as a justified protection of their income (a typical mechanism

within the framework of economic system), opponents of the strong proprietary paradigm

in copyright law (within which postulates for an absolute control of information goods are

being formulated) refer to as undermining their rights to freedom of expression, freedom of

scientific and artistic creation (the intersection of scientific,  artistic, political460 and legal

systems), the right to education (the intersection of educational and legal systems), and

the right to privacy (the intersection of political and legal system).

The “politicization” of the copyright discourse was triggered at the point when the ubiquity

of information goods blurred the intimate line that traditionally divided the private from the

public.  This contingency took place as a  result of the growing amount of digital content

which  offered  the  possibility  of  interaction  to  the  average  individual  without  any

professional skills, while at the same time allowing the right-holders to control the content

on  a  distance.  Consequently,  the  function  of  the  information  goods  changed  as  they

stopped being solely means of communication for creators and offered the possibility to

manifest  one's  inner  world  also  to  the  so  called  “public”.  This  is  exemplified  by  the

459 The increasing popularity of the social media partially stems from the fact that they are based on the concept of 
posting and re-posting copyrightable works of various genres: music, photographs, articles.

460 The political rationality enters because of the element of potential control that could limit the freedoms.
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phenomenon  of  collecting  cultural  or  scientific  artefacts  for  the  sake  of  personality-

expression or bond creation, not to mention the whole new universe that was opened for

the “end-user461” creativity with mash-up and remix technologies. Therefore, the freedom of

expression of the masses was now at stake as opposed to only the freedom of small, elitist

circles of the artists as used to be the case. The issue of privacy protection against the

acts of right-holders who could now easily transgress the home/work divide with the use of

new technologies also referred to the masses.

It is this unprecedented proximity to information goods for the average users – both in the

sense  of  their  omnipresence  and  the  ease of  interaction,  as  well  as  absolute  control

mechanisms available to the right-holders nowadays and not known in the past – that

shifted the discourse into the political framework of liberation and emancipation rhetoric of

right to and freedom of. Therefore, nowadays not only the Central-Eastern European but

also  the  Western  discourse  on  the  nature,  function  and  limits  of  legal  protection  of

production,  reproduction,  dissemination  of  and  access  to  information  goods  has  been

significantly shaped by the political rationality.

Thus,  on  the  one  hand  the  economic  logic  still  remains  powerful  in  framing  public

discussions on the optimal model of copyright law, while on the other in Western countries

the political rationality has also recently made itself clearly visible in the cluster of diverse

motivations underlying the current copywars. This contingency leads to an inevitable clash

between rationalities.  The  “price of”  and  “cost of”  discourses, shaped by the economic

rationality, are difficult to reconcile with the “right to” and “freedom of” postulates. It is not

possible  to  find  the  compromise between the parties to  the  dispute  if  one of  them is

negotiating only the financial issues, and the other a bundle of various needs stemming

from  diverse  social  systems  but  expressed  in  the  overarching  narrative  of  political

prerogatives.  The  increasing  “economization”  of  the  discourse  on  the  one  side  and

“politicization” on the other have lead to intense tensions of the intersystemic nature.

The same reasons that led to the politicization of the copyright discourse increased also its

significance in the public discussions.  Again, this  proximity  of copyrightable information

goods also made copyright  regulations somehow  closer to  average users.  Nowadays,

copyright seems to be one of the most discussed legal issues present in public debates

around the world, a subject that is taken up also by laymen, even if it often perceived more

as a symbolic,  imagined normative body rather than a class of actual legal norms. As

461 Again the quotation marks are used to underline the non-literal meaning. For in the Remix culture of the Web 2.0 
there are no real END-users as anyone can potentially build up on the creations of others without any special effort.
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average individuals don't usually know the details of regulations, they refer instead to their

own perceptions, or often even to their misperceptions of law462.However, as emphasised

by Gendreau: “This heightened visibility has not translated itself into a greater degree of

popularity. On the contrary, copyright law has an image problem.”463

In the following sections I will endeavour to explain both why the  image of law and not

solely the law itself (understood as the normative reality) is important for the discussion on

the relation between the legal and social norms. I will also examine the major causes of

the observed unpopularity of copyright law amongst the general public.

2. Negative image of copyright law

2.1 The image of copyright law and its influence on copynorms
The general public, as opposite to trained lawyers, usually have no specific professional

knowledge in the field of law, and thus the attitude towards legal regulations depends not

solely on the particular norms and their influence on the social  reality,  but also on the

image of those regulations. Whether society respects a given law and obeys particular

legal norms depends not only on the normative reality, but also on the way in which the

society perceives the particular branch of law. What the general public thinks the law says

and how it comprehends respective legal acts is equally as important for the internalisation

of the legal norms as  what the law actually says. The importance of the image of law

originates in the fact that both legal  and social  norms, as well  as the process of their

internalisation, are social facts. The notion of  'social fact'  is used here as understood by

Emile Durkheim, i.e. as an independent entity that has its origins in the respective society,

owes its characteristics to the specificity of that society and wouldn't have existed if not for

that society.464 Already at the dawn of sociology, Durkheim and Weber asserted that social

facts construct the social reality that is separate and autonomous from the material world

and as such is ruled by distinct principles.465 Social reality consists not only of what is, but

equally of how people perceive what is.

462 This phenomenon could be well observed e.g.: in the Internet discussions where the participants discuss continental 
copyright regimes and refer to the clearly foreign concept of fair use only because all their knowledge in the field 
comes from the American sources and - logically - is shaped by the American context. 

463 Ysolde Gendreau, ‘The Image of Copyright' op. cit. p. 210.
464 Emil Durkheim, 'Socjologia i jej dziedzina badań', tłum. Szacki J., Trybusiewicz J., in: Filozofia i socjologia XX 

wieku, part 1, Warszawa 1965, p. 118.
465 Ibidem.
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Thus, according to Weber, the appropriate cognitive category for the analysis of the social

reality ought to be inter-subjectivism, as opposed to objectivism that should be reserved

solely for the analysis of the material world.466

To translate the legacy of Durkheim and Weber to systems theoretical  reasoning, it  is

worth  locating  the  concept  of  social  fact  within  the  Luhmann's  theory.  Social  facts  as

described already are the constituents both of the general social system at large and the

functional social systems. The work of art is something more than the material object that

carries it, and so does the legal norm differ from the statute book in which it is written.

Social facts might be influenced by material objects just as social systems are affected by

the non-social elements. Nevertheless, they remain an independent, autonomous reality.

Based on the aforementioned theoretical assumptions, this chapter is also guided by the

hypothesis that as the internalisation of the legal norms is an act on the intersection of the

psychological and social spheres - an element of the social reality that does not belong

solely to the material world - its analysis should use inter-subjectivism as a cognitive tool.

That is why in the analysis of the mutual interaction between the legal and social norms

not only the so called objective,467 normative plane, but also the intersubjective dimension

of the copyright law of its image -  i.e. the way this branch of law is perceived amongst the

general public - should be taken into consideration. This expansion of research's scope

from  what the law is to what  society thinks the law is  allows for the conclusion to be

reached that the negative representation of copyright law is yet one more reason, besides

the incompatibility of  discourses and the inter-systemic tensions, for  the emergence of

social copynorms that diverge significantly from the current legal copyright regime.

2.2 Why copyright law suffers from an image problem
This  section  will  refer  to  the  concept  of  image  of  copyright  law,  understood  as  inter-

subjective  perception  of  what  copyright  law  is. It will  describe  the  popular  image  of

contemporary copyright law,  based on the presumption that  the general public as a rule

perceives copyright law in the negative way and that this negative perception impedes

obedience  to  its  norms.  Furthermore,  this  section  will  aim  at  explaining the  manifold

reasons for this observed image problem.

466 See: Jerzy Szacki, Socjologia rozumiejąca Maxa Webera in: Jerzy Szacki, Historia myśli socjologicznej. Wydanie 
nowe, Wydawnictwo Naukowe PWN, Warszawa 2003, pp. 458-495.

467 Whether the normative reality might be treated as objective is also doubtful as it emerges in the process of constant 
interpretation and as such should also be treated as an intersubjective social fact, which seems obvious for 
sociologists but not always for lawyers.
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The  initial  scar  on  the  image  of  copyright  law  appeared  with  the  growing  protection

standards of  the right-holders'  commercial  interests  that  have been perceived by end-

users as being introduced at the expense of public needs. This reinforcement of copyrights

not  only went  against  the new expectations that  emerged with  the novel  technologies

allowing for cumulative research and creativity on a scale unknown so far, but also against

the  entrenched  social  norms  that  favoured  the  private  use  exception468,  which  was

seriously weakened with the new technological and legal shields used by the copyright

holders.

Another major cause for copyright's bad publicity is the perceived disappearance from the

picture of the creative author (the actor of the artistic or scientific system), who has been

replaced by huge companies (actors of the economic system) that possess and manage

the copyrights in millions of works of art produced by the thousands of creators 469 and by

the collecting societies, which are equally anonymous and distanced the source of the

creative  process470.  This  alleged  invisibility  of  the  creator  whose  place  is  taken  by

intermediaries might be perceived from the perspective of a systems theoretical analysis

as the creative rationality (epitomised for instance by art or science) being overwhelmed

by  the  economic  logic.  Moreover,  as  the  result  of  technological  developments,  the

intermediary role of economic actors lost its legitimacy in the general public's perception.

Consequently, the profit of the distributors of creative works also lost its public acceptance

and the copyright norms assuring this profit came to be perceived as illegitimate, since the

marginal cost of reproduction and the distribution of most of the works in the digital era

have  become  minimal.  This  might  be  explained  again  within  the  systems  theoretical

framework  as  a  tension  between the  creative  rationalities  of  art  and  science  and  the

economic logic.

Another  reason  for  the  bad  image  of  copyright  law  is  the  current  trend  towards

strengthening the protection, together with the globalization, of more general intellectual

property standards, which in many countries is perceived as American  neocolonialism471

468 At least in countries with continental law that introduce private personal use clause. The UK  copyright system for 
instance does not introduce the institution of the private copy so the expectations of UK end-users might 
considerably differ from their counterparts in continental Europe. On the other hand, however, the Hargreaves 
Report recommended the introduction of a private copying exception for the Internet, partly because of social 
norms demanding it. The report is available at: www.ipo.gov.uk/ipreview-finalreport.pdf.

469 See: Jane Ginsburg,' How Copyright Got a Bad Name for Itself 26 Colum. J.L. & Arts 61(Fall 2002), pp.61-62.
470 Ysolde Gendreau, 'The Image of Copyright', op. cit. p. 210.
471 E.g. One of the major accusations raised by the opponents of the ACTA was the fact that the treaty was instantiating

a vision of copyright law developed by the US that was to be imposed on other signatories. Similar arguments had 
been earlier raised with regards to the ratification of the TRIPs.
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due to the fact that it imposes a vision of copyright that originates in the U.S. and does not

necessarily correspond to other legal traditions, not to mention the role of the American

entertainment  industry  in  drafting  of  the  current  international  copyright  regime.  The

notorious cases of the Pirate Bay, Richard O'Dwyer and such like  reinforce this vision of

copyright as the tool for the worldwide expansion of American corporations due to the

doubtful  legality  of  the  application  of  American  law  outside  the  US  territory.472 This

opposition  towards  externally  imposed  copyright  regulations  might  be  perceived  as  a

category of political objection.

This  negative  picture  emerges  also  as  a  result  of  the  extreme  opaqueness  of  the

negotiation  and  legislative  processes  behind  recent  international  treaties  regulating

intellectual property issues, best exemplified by the ACTA case. The negotiations of the

Anti-Counterfeiting  Trade  Agreement  were  secret  and  the  first  information  about  the

proceedings leaked by WikiLeaks in May 2008, was followed by numerous press reports

and  scientific  articles.  Leading  non-governmental  organizations  advocating  for  digital

citizen rights from all over the world urged transparency in the negotiation proceedings and

more inclusiveness473, since the initial documents were drafted without the participation of

civil society groups and representatives of the developing countries. They also referred to

the negative influence of negotiations' secrecy on the general public's perception of the

drafted document474.  Nevertheless, the call  for  the opening up of the negotiations was

ignored,  and  instead  the  negotiating  parties  justified  secrecy  by  the  nature  of  the

negotiated interests.475 Still, secrecy of the negotiations was perceived negatively by the

472 See e.g.: Halliday, J. Richard O'Dwyer: leaked memo exposes lobbying by Hollywood studios, The Guardian, 
08.08.2012, available at: http://www.guardian.co.uk/technology/2012/aug/08/richard-odwyer-leaked-memo-
hollywood-lobbying  (Accessed 29.02.2016). Pirate Bay Founder Arrest Followed by & 59m Swedish Aid Package 
for Cambodia at: http://torrentfreak.com/pirate-bay-founder-arrest-followed-by-59m-swedish-aid-package-for-
cambodia-120905/ (Accessed 29.02.2016).

473 In the open letter signed by numerous citizens groups and consumer associations such as Consumers Union, 
Electronic Frontier Foundation, Essential Action, IP Justice, Knowledge Ecology International, Public Knowledge, 
Global Trade Watch, U.S. Public Interest Research Group, IP Left (Korea), Australian Digital Alliance, The 
Canadian Library Association, Consumers Union of Japan, National Consumer Council (UK) and Doctors without 
Borders’ Campaign for Essential Medicines, the representatives of the advocacy groups wrote: “We are writing to 
urge the negotiators of the Anti-Counterfeiting Trade Agreement (ACTA) to immediately publish the draft text of the
agreement, as well as pre-draft discussion papers (especially for portions for which no draft text yet exists), before 
continuing further discussions over the treaty. We ask also that you publish the agenda for negotiating sessions and 
treaty-related meetings in advance of such meetings, and publish a list of participants in the negotiations.” See at: 
http://www.wired.com/images_blogs/threatlevel/files/actaletter.pdf. (Accessed 29.02.2016)

474 “The lack of transparency in negotiations of an agreement that will affect the fundamental rights of citizens of the 
world is fundamentally undemocratic. It is made worse by the public perception that lobbyists from the music, film, 
software, video games, luxury goods and pharmaceutical industries have had ready access to the ACTA text and 
pre-text discussion documents through long-standing communication channels.” Ibidem.

475 A good example of such an explanation is the position of the European Commission issued in November 2008 in 
which it stated as follows: “It is alleged that the negotiations are undertaken under a veil of secrecy. This is not 
correct. For reasons of efficiency, it is only natural that intergovernmental negotiations dealing with issues that 
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citizens' organizations who treated the lack of transparency as proof of the bad intentions

of the negotiators. Their concerns were shared by the European Parliament, which urged

for transparency  and  called  on  the  European  Commission  to  "immediately  make  all

documents  related  to  the  ongoing  international  negotiations  on  the  Anti-Counterfeiting

Trade Agreement (ACTA) publicly  available"  in  its  resolution of  10 March 2010.476 The

steadfast  position on the secrecy of  negotiations taken by the parties  involved,  which

remained long unchanged notwithstanding the pressure of the various groups urging for

transparency and inclusiveness, shaped the very negative image of the ACTA document

even when it was still at the drafting level, and this also played an essential role further on

in the protests against its ratification. The negative image of the ACTA treaty that was

shared by the members of the general public was consolidated with the resignation of the

rapporteur for ACTA in the European Parliament - Kader Arif – who quit his post in protest

over the substance of and process behind the plurilateral agreement. He published the

following statement, which completely ruined the image of the treaty:

“I want to denounce in the strongest possible manner the entire process that led to the

signature  of  this  agreement:  no  inclusion  of  civil  society  organizations,  a  lack  of

transparency from the start of the negotiations, repeated postponing of the signature of the

text without an explanation being ever given, exclusion of the EU Parliament's demands

that were expressed on several occasions in our assembly.

As rapporteur of this text, I have faced never-before-seen manoeuvres from the right wing

of this Parliament to impose a rushed calendar before public opinion could be alerted, thus

depriving the Parliament of its right to expression and of the tools at its disposal to convey

citizens'  legitimate  demands.  Everyone  knows  the  ACTA  agreement  is  problematic,

whether it is its impact on civil liberties, the way it makes Internet access providers liable,

its consequences on generic drugs manufacturing, or how little protection it gives to our

geographical indications.

This agreement might have major consequences on citizens' lives, and still, everything is

being done to prevent the European Parliament from having its say in this matter. That is

why today, as I release this report for which I was in charge, I want to send a strong signal

have an economic impact, do not take place in public and that negotiators are bound by a certain level of 
discretion.” See: European Commission, "Fact Sheet: Anti-Counterfeiting Trade Agreement" 23 October 2007 
(Updated November 2008) available at: trade.ec.europa.eu/doclib/docs/2008/october/tradoc_140836.11.08.pdf. 
(Accessed 29.02.2016)

476 European Parliament resolution of 10 March 2010 on the transparency and state of play of the ACTA negotiations; 
available at: http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-
0058&language=EN&ring=P7-RC-2010-0154 [Accessed on 31.01.2016].
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and alert the public opinion about this unacceptable situation. I will not take part in this

masquerade.”477

The atmosphere of opaqueness, conspiracy and hatching that is perceived by the general

public as being aimed against its interests is present not only in the negotiation process of

international  treaties,  but  also in  cases of  domestic  agreements which are directed at

enforcing  copyright  law.478 Copyright  holders  explain  the  need  for  secrecy  of  such

arrangements by the professional character of trade consultations that should involve only

the commercial players and exclude the general public. This approach originates in the

period before the technological  revolution,  when indeed copyright  law was the arcane

subject of a handful of specialised lawyers. It also indicates, however, that their advocates

treat information goods as sheer commodities, as elements of the economic system alone.

This attitude clearly irritates the proponents of the different vision of information goods,

which assumes they are first artefacts of creative systems of art, science or the mass-

media, and only then views them as constituents of the economic system - not to mention

their significance within the educational system. It is even more controversial for advocates

of politicization of the copyright discourse, who treat digital information goods as means of

personality  expression  and  bond-creation  also  for  the  general  public,  and  see  the

importance of adequate copyright regulation in drawing anew the line between the public

and the private as well as in restraining the ever-expanding power to control (both on the

part  of  the state and of  some private  actors)  that  endangers the principles of  privacy

protection.

Hence, also the high level of public distrust towards copyright law - or, more correctly,

what  the general  public  thinks  the  copyright  law  is  - that  is  the  result  of  the  low

transparency during the negotiation process should be perceived as an instantiation of

political rationality, for the power element and the division between the ruling and the ruled

is essential for understanding this contingency.

477 Quoted after: La quadrature du net, 2012. 
Available at: https://wiki.laquadrature.net/ACTA_rapporteur_denounces_ACTA_masquerade.  (Accessed 
29.02.2016)

478 Such agreements are often made between the ISPs and the representatives of copyright holders or the collecting 
societies.  They are usually negotiated in secret, and information about them most often leaks to the public through 
the unofficial sources causing discontent or even indignation on the part of the general public. A good example of 
such an agreement is the Polish draft agreement “On cooperation and mutual assistance in the protection of 
intellectual property rights in the digital environment” negotiated between the representatives of collecting 
societies and ISPs under the auspices of the Polish Ministry of Culture, which was finally blocked by the NGOs 
claiming it would endanger the fundamental right to privacy.
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It should be emphasised that the inclination to conceal the copyright law-making process

originates also in the presumption that protection of copyright holders necessarily involves

a fight with the end-users. The copyright campaign is in fact called a copyright war. This

war is between the end-users on one side and intermediaries on the market in information

goods on the other. The secrecy of the negotiations is just one of the examples of the

belligerent strategies: you do not negotiate with the enemy. Another example involves the

application  of  criminal  law  and  the  linguistic  battles  that  shape  the  discourse  on  the

copyright law.

The excessive criminalisation of acts against the norms protecting creative works, which

shifts copyright law from a branch of civil to criminal regulation, is one more reason for the

bad image of copyright law.479 This belligerent strategy was first invented in the mid 1990s

with  the  expansion  of  the  digital  technologies.480 It  was  firstly  epitomised  by  a

strengthening of the criminal penalties for copyright infringement, a move that was soon

followed by aggressive  litigation  campaigns aimed not  only at  commercial  entities  but

targeting also ordinary citizens.  The last  step  especially added to  the  already almost-

destroyed image of copyright law, as both the dangerously increasing amount of litigation

against consumers, as well as the biased method of ascertaining the responsible person

based mostly on the IP addresses, led to ridiculous outcomes like suing teenagers or even

deceased persons.481 Litigation in which individuals were obliged to pay unreasonably high

damages to the copyright holders for illegal file-sharing completely destroyed the already

poor perception of copyright law held by the general public.482

Although it started in the USA, the copyright war with consumers soon spread all over the

world. The best instantiation of this strategy in Europe is the French HADOPI law483, which

introduced so-called three strikes policy aimed at encouraging compliance with copyright

479 See: Lawrence Lessig, Remix: Making Art and Commerce Thrive in the Hybrid Economy, Penguin Press, New 
York, 2008.

480 See: Lehman, B. Intellectual Property and the national Information Infrastructure: The Report of the Working 
Group on Intellectual Property Rights, Darby: Diane Publishing, 1995 quoted after: Lawrence Lessig, Remix, op. 
cit. p.39.

481 See: Mook, N. „RIAA Sues 261, Including 12-Year-Old Girl”, BetaNews, 09.09.2003. Available at: 
http://betanews.com/2003/09/09/riaa-sues-261-including-12-year-old-girl/  (Accessed 29.02.2016);  Mook, N. 
„RIAA Sues Deceased Grandmother”, BetaNews, 04.02.2005. Available at: http://betanews.com/2005/02/04/riaa-
sues-deceased-grandmother/ [Accessed on 31.01.2013].

482 See especially: Judgement of 16.09.2011 Sony BMG Music Entertainment vs Joel Tenenbaum, United States Court 
of Appeals for the First Circuit, Nos. 10-1883-10-1947, 10-2052., already quoted before, in which the court obliged 
a minor to pay damages in amount of $ 675 000 for the infringement of copyright through the act of illegal file-
sharing. Available at: http://www.ca1.uscourts.gov/pdf.opinions/10-1883P-01A.pdf (Accessed 29.02.2016)

483 The official name of the so called “HADOPI Law “ in French is "Loi n° 2009-669 du 12 juin 2009, Projet de loi 
favorisant la diffusion et la protection de la création sur Internet"
See, e.g.: Adrian Johns., Piracy: The Intellectual Property Wars from Gutenberg to Gates. Reprint, University of 
Chicago Press, Chicago, 2011.
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law in the digital environment. This law allows for Internet access of the holder of the IP

address from which  the  copyright  infringement  has supposedly been committed  to  be

blocked. The British Digital Economy Act 2010 is just another example of this process.

The American and French examples of regulations aimed at fighting against the copyright

infringement in the digital environment by way of criminal proceedings against end-users

show that this strategy is very harmful in terms of the image, since end-users start to

perceive copyright law mostly as an unpredictable weapon pointed against them, and as a

consequence their respect towards this branch of law is further diminished. Every war,

eventually, is about power and this holds true also for the copyright-wars. These wars that

should  hence  be  perceived  as  instantiations  of  the  political  rationality,  apart  from the

already described inter-systemic frictions.

The tendency to aim criminal sanctions at the individuals who infringe copyright in the

private sphere rather  than in  commercial  dealings has also marked an important  shift

within the copyright regime. Such criminal law mechanisms had so far been reserved for

unfair  competitors,  who copied and distributed copyrighted material  without  the proper

authorisation and for profit. When limited to punishing unfair competitors, these sanctions

were restricted to actors within the economic system only. However, once they started to

be  used  against  acts  of  individuals  within  their  private  sphere  they  transgressed  the

borders  of  economic  rationality  and  triggered  a  political  rhetoric  of  emancipation  that

expressed the needs constructed within multiple social systems: art, science, education

and mass-media, to name but a few. Moreover, when they were used in combination with

DRM technologies and legal restrictions on circumventing encryptions, which rendered the

private copy  and  fair use clauses completely ineffective and inefficient, they necessarily

conflicted also with the mechanisms underlying the non-functionally differentiated social

segments of family and circles of friends, all aimed at identity-building and bond-creation.

The same shift could also be observed in the linguistic plane as copyright holders - mostly

intermediaries - came to describe the copyright infringements committed by the end-users

as  piracy.  This notion had so far only been applied to commercial entities,484 and hence

was limited in application to the unfair dealings of economic actors.

These two tendencies have been very harmful to the popular image of copyright law also

because they blurred the borders between the infringing acts of end-users and the  real

piracy  i.e. large-scale copying and for-profit  dissemination undertaken by the economic

484 Ibidem.
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actors485. This confusion of the terms and actions leads to the trivialisation of piracy in the

perception of  the general  public,  which begins to see no difference between arresting

teenagers, the deceased, the innocent or those who commit a copyright infringement in

not-for-profit  dealings  and  the  criminal  proceedings  against  entities  that  base  their

commercial  activity  on  the  non-authorised  mass  reproduction  and  distribution  of

copyrighted  material.  In  such  a  situation,  myths  of  martyrs  sacrificing  themselves  (a

phenomenon at the intersection of political and religious rationality) for the supposed sake

of freedom of knowledge, culture and the Internet (intersection of educational, scientific,

artistic,  technological  and  political  rationalities)  are  easily  constructed  and  lead  to  an

increasing  decline  in  respect  for  copyright  norms.  Moreover,  the  application  of  the

belligerent strategies that were used so far by the copyright holders to stop competitors

profiting unfairly from the unauthorised distribution of copyrighted materials (i.e. economic

actors)  seems  to  be  completely  inadequate  with  regards  to  the  end-users,  as  they,

contrary to  the  competitors,  are  actually  the  target  group of  the  creative  and content

industries. end-users are also economic actors to some extent, but are equally actors of

the system of art, science, education, mass-media, and their cooperation is essential for

profit to flow to copyright holders. The copyright wars, instead of convincing the general

public  into  respecting  copyright  law  and  contributing  financially  for  the  access  to

information  goods,  encouraged the  public  to  resort  to  various strategies  opposing the

current regime. These will be described in detail in the next section.

Another cause for the negative image of copyright law is the further prolongation of the

terms of copyright protection that, for an average individual, may seem nearly eternal. This

adds up to another problem concerning the term of protection: its arbitrariness owing to the

fact that the optimal duration of the copyright protection has never been assigned and

proven scientifically.

The above described multiple factors result in the very negative image of current copyright

regime that is shared by the increasing number of end-users. As the importance of the

copyright regulations in the information society is constantly growing, this is reflected in the

visibility of copyright issues in public debate around the globe.  This negative image of

copyright law – even if it refers only to the imaginative rather than normative reality - added

up  to  the  already  described  inter-systemic  tensions  and  led  to  the  vivid  discrepancy

between  the  legal  regulations  and  informal  copynorms  constructed  within  diverse

485 Jane Ginsburg, 'How Copyright Got a Bad Name for Itself., op.cit., p. 5.
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rationalities relevant from the perspective of the production, reproduction, dissemination of

and access to information goods.

These discrepancies subsequently resulted in the regulatory crisis of copyright law caused

by the growing gap between what is perceived as fair in terms of the copyright protection -

as reflected in the segmented  copynorms - and  what the law actually allows for.  This

contingency made obeying the law onerous and increased the regulatory power of the

non-legal  copynorms  constructed within various social  systems, as well  as in the non-

functionally differentiated social segments made up of family and friendship relations.

3. Evolution of the ecosystem
The  earlier  analysis  focused  on  describing  the  mechanisms  that  led  to  the  growing

tensions between the copyright regulations and non-legal  copynorms,  which eventually

resulted in the regulatory failure of this branch of law. This part, in turn, will be devoted to

the dynamic that was triggered within the whole ecosystem of copyright law in response to

this regulatory failure.

The  legal scholarship abounds with works describing the mechanisms available for  the

regulators (the positive side of the binary code of the political system – also referred to as

the governing) in case of a regulatory failure of law486. It pays, however, considerably little

attention to the potential reactions of  the regulated  (or  the governed – representing the

negative side of the political code) to the law that they perceive as unfit for purpose.487

The branch of copyright law is no different; in fact it could even be a perfect example of

such an approach, which stems from the positivist perception of law as a separate entity,

independent from other social processes. Nonetheless, this thesis is shaped by the law in

context paradigm, and following the systems theoretical reasoning, treats law as one of the

multiple  functional  systems  constituting  the  modern  society.  Therefore,  an  in-depth

analysis of the current regulatory crisis of copyright law requires us to include into the

research  model  also  the  reaction  of  the  regulated to  the  perceived  deficiency of  the

respective laws. Thus, their response to the critical divergence between the actual legal

486 This could be exemplified by the multiple theories of sanctions - ranging from the absolute faith in “severe 
punishment” through the “inevitability of punishment” principle to various philosophies of resocialization.

487 The philosophical legal theories of civil disobedience on one hand and the law and economics models assessing the 
cost of compliance with law on the other would be the most prominent examples, that still should, however, be 
perceived as being in minority as opposed to positive scholarship that aims at understanding“the net effect of the 
regulatory forces” not taking into consideration the “reaction to those forces”. Wu, T. (2003) ‘When Code is not 
Law’, Virginia Law Review, Vol.89, p. 111.
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regulations and what was perceived as just and fair according to the non-legal copynorms

shaped by multiple functional and non-functional rationalities will also be examined.

There are various regulated groups involved, and even though they might be regulated by

the same piece of legislation stemming from the same regulator, the law will still concern

them in  different  ways.  In  the case of  copyright  law,  the same regulation has various

effects on copyright holders and end-users. Therefore, their attitudes towards copyright

law in general and towards respective pieces of legislation differ.

Rare  models  that  actually  take  into  consideration  the  dynamics  between  the  various

categories of the regulated in the context of the regulatory failure of copyright law usually

divide them into various interest  groups.  Nonetheless,  as was already mentioned,  this

classification leads nowhere as it is hardly possible to find a compromise if one of the

sides to the dispute is negotiating the prices and the other the rights. 

Therefore, it is suggested to replace the models reflecting the bargaining process between

the various interest groups with a framework that will show the “negotiations” taking place

between diverse logics of the social systems and non-functional circles of relatives and

friends, which are relevant from the perspective of the ecosystem in which copyright and

copynorms have evolved. The line between the various regulated groups should therefore

be determined along the boundaries of the respective rationalities and not the actors. This

is also because the actors often act according to a cluster of multiple rationalities.

In the context of the regulatory crisis of copyright law, the classification of interest groups

usually results in the division into three groups: creators, intermediaries on the market in

the information goods and the public. If the same exercise was to be done along the lines

of  the  rationalities  then  the  intermediaries  would  have  to  be  perceived  as  strictly

representing the economic logic, whereas both the creators and the public would have to

be approached as actors present simultaneously in various systems, hence led by the

bundle of various rationalities. In the case of the creators, the creative logic of the system

of art, science or the mass-media would be complemented by the economic rationality,

and in the case of the users the economic rationality would be mixed with the educational,

scientific, artistic or the logic of the mass-media. For the end-users, the significance of the

non-functional logic arising as a result of the synergy between the mechanisms of self-

expression,  bond-creation  and  community  building  characteristic  of  the  non-systemic

social segments (such as circles of relatives and friends), which are at the intersection of

various rationalities.
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Therefore, the model used in this analysis not only attempts to take into account various

interest groups among the regulated, but more importantly is supposed to consider diverse

rationalities that the particular interest groups stand for.

Nevertheless,  bargaining between the rationalities is  obviously a  fiction.  Moreover,  the

multitude of respective logics would blur the model. Hence, for analytical reasons it is still

useful therefore to refer to the classical triad: creators-intermediaries-the public, bearing in

mind,  however,  that  these  actors  are  driven  by  various  motivations.  Throughout  the

following sections, it is therefore clarified when needed where there is no trade-off to be

found between the price and the right.

To simplify the analytical  framework even further,  in order  to introduce once more the

whole picture of interlocking rationalities, it is recommended to “look” at the actors solely

from the  perspective  of  the  legal  system.  Law as a  system cannot  itself  discern  any

difference  between  artists,  scientists,  intermediaries  and  end-users.  Nevertheless,  the

legal system - operating within the legal rationality – can easily differentiate between right-

holders and non-right-holders in the analysed case: copyright holders and the end-users.

Although even within the legal system, a secondary division between the creators and the

intermediaries could be drawn (as exemplified for instance by the legal institution of moral

rights488), for analytical reasons when the reaction of the regulated to the regulatory failure

of copyright law is under scrutiny, the binary division between copyright-holders and end-

users suffices.

Thus, the following section will  analyse the mechanisms available to the two regulated

groups of copyright-holders and non-right-holders (end-users) in a situation of a regulatory

failure of the legal system. More precisely: in the analysed case, copyright law as a sub-

system of the legal system fell short of regulating human behaviour in a particular sphere

of life (production, reproduction, dissemination of and access to information goods) as it

was in conflict with other bodies of informal norms.  These informal copynorms that were

constructed  outside  the  system  of  law,  within  other  social  systems  and  other  non-

functionally  differentiated  social  segments,  are  aimed  at  regulating  the  same  social

dynamics as copyright law. In the resultant tension between the legal and non-legal norms

referring  to  the  acts  of  production,  reproduction,  dissemination  of  and  access  to

information goods, the legal system failed to regulate the social dynamic in this field and its

488 Moral rights as a rule refer only to the creators, although some of them, in some legal regimes might be inheritable.
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function has been taken over by the informal copynorms. The following chapter shows the

mechanisms available to the regulated in situations of such a regulatory failure, where

social norms supplant law.

The model considers both the copyright holders and the end-users. However, given that

the main topic of  this analysis is the current trouble with compliance in the domain of

copyright law, more focus will be put on the reaction of end-users to the copyright norms

that they find inapt for regulating the processes of production, reproduction, dissemination

of and access to information goods.

The  theoretical  background  of  this  model  is  to  be  found  in  political  science.  A

methodological doubt may therefore arise about how this fits within the wider framework of

this thesis, which is shaped by systems theoretical reasoning. Systems theory is based on

the assumption of equivalence of discourses, and hence application of the model drafted

within political science that clearly favours political rationality might seem questionable in

this context. Still, the mechanisms of law-changing do belong to the political system. Thus,

this methodological choice is valid and justified also within the wider framework of systems

theoretical reasoning.

There  are  two  main  bodies  of  scholarship  that  describe  the  options  available  for  the

regulated when faced with burdensome laws.489 The  compliance literature suggests that

groups will  try to  avoid  laws that they find too costly to comply with, while the political

choice literature on the other hand suggests that groups in such situations tend to change

the law.  Both bodies of  scholarship analyse various cases in  which law may become

burdensome. In this model the conflict between copyright law and non formal copynorms is

treated as the main reason for the high costs of compliance. Subsequently, the concept of

political  salience will  be  introduced  as  another  dimension  influencing  the  dynamics

between the strategies of avoidance and change.

The theoretical introduction will be followed by an in-depth analysis of the case study of

the anti-ACTA demonstrations in Poland, as an example of a spontaneous strategy of

change applied by non-rightholders: the end-users in the context of the regulatory failure of

copyright law.

3.1 The Model of Compliance and the Strategy of Avoidance
The model of compliance might be presented in a very simplified version as a statement

according  to  which  “Laws are  followed  when the  expected  costs  of  legal  punishment

489 This part of the analysis is strongly inspired by the article written by prof. Tim Wu When Code is not Law, Ibidem.
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exceed the expected benefits of the banned behaviour.”490 There are however two sets of

external  factors that  contribute essentially to the compliance with  law: 1) social  norms

constructed outside of the legal system and 2) investments in mechanisms for avoidance

of sanctions.491 These two sets of factors are interdependent and as such should be taken

into consideration simultaneously. Hence, the conflict of social norms with legal regulations

may lead to an initial disinclination to comply492, which is further developed if mechanisms

of avoidance of sanctions are available. To put it differently: if social norms (constructed

within  social  systems  other  than  law  and  within  non-functionally  differentiated  social

segments)  are not  in  line  with  the legal  regulations,  the regulated may seek to  avoid

complying  with  the  law while  at  the  same time trying  to  avoid  sanctions that  the  law

introduces.  In the critical situation of a very serious clash between the social and legal

norms, the regulated shun compliance and stop avoiding sanctions; they in fact change

their approach to quite the opposite since they want to be punished to prove the injustice

of law. This is how the civil disobedience or revolutionary movements are born.

According  to  the  compliance  literature,  mechanisms  allowing  for  the  avoidance  of

problematic legal regulations may take two forms: evasion understood as an investment in

decreasing the odds of being punished for violating law493 or avoision which can be defined

as efforts to exploit the differences between the law’s goals and its self-defined limits 494.

End-user strategies for file-sharing that lead to the avoidance of copyright regulations in

fact take both forms: the former being best exemplified by the application of various types

of software enabling anonymity in the network, and the latter instantiated by the sharing

platforms that create an illusion that the file-sharers are indeed close friends which would

allow them to  rely  on  a  private  copying  exception.  In  the  latter  case,  the  file-sharers

pretend to rely on the  copynorms constructed within the non-functional  social  circle of

friends (which in fact does not exist). 

490 See e.g.: Richard A. Posner, Economic Analysis of Law, Aspen Law & Business, New York, 1998, p. 242, where the
author states:
“The model can be very simple: A person commits a crime because the expected benefits of the crime to him exceed the expected
costs.”

491 Professor Wu in his article titled When Code is not Law suggests that the influence of social norms on the 
compliance has already been a topic of a profound research, whereas the mechanisms of avoidance have been so far
neglected. In his article he elaborates on the latter.

492 The most basic models of compliance acknowledge the power of social norms in encouraging compliance with law,
however the reverse process of the discouraging effect in the situation of conflict between law and legal norms 
should not be undervalued.

493 See: Tim Wu, op. cit. pp.112-116.
494 Ibidem.
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It is interesting in this context to realise that it is not only the end-users who have been

unsatisfied  with  the  growing  discrepancy  between  the  copyright  law  and  informal

copynorms and therefore avoided application of the legal norms that they found inapt. The

copyright holders, unsatisfied with the legal mechanisms offered to them by the current

copyright regime, applied a specific type of  avoision by  trying to exploit the differences

between the copyright's basic principles and its self-defined limits by resorting to legally

accepted mechanisms of licenses. This is how the  open-source,  creative commons  and

open-access  licensing  models  were  born,  each  expressing  the  informal  copynorms

constructed outside the legal system and conflicting with the official copyright regulations.

Both types of  avoidance strategy involve individual action; no cooperation between the

subjects  of  the  law  dissatisfied  with  its  functioning  is  required.  Thus,  the  avoidance

strategy is perfectly suited for unorganised large groups of end-users. This is not the case

when it comes to the strategy of change as the following section should suggest.

3.2 The Model of Political Choice and Strategies of Change
The literature on political choice has distinguished between two major types of strategy

changing the law that the regulated find burdensome: litigation (strategy within the borders

of the legal system itself) and lobbying (strategy at the intersection of the political and legal

system).  The former strategy is probably more effective in common-law systems, where

the law is modified on the basis of cases decided by judges, and is best exemplified by

strategic litigation. Both instantiations of the  strategy of change, however, differ from the

avoidance strategy in that they require a collective action on the part of the dissatisfied

regulated groups in  order to  be effective in  modifying the legal  regulations. Therefore,

small, well-organised interest groups are much more effective in changing the law than

large and unorganised groups. Hence, when the benefits of law are concentrated, and its

costs are diffuse,  a small  well-focused interest  group will  usually succeed in obtaining

passage of the law, even if it does not benefit society as a whole.495

In  compliance  with  these  theoretical  assumptions,  the  strategy  of  change was  so  far

reserved to the right holders, represented mainly by the intermediaries in the market for

knowledge and artistic  goods  or  collecting  societies,  also  in  the  copyright  realm.  The

general public, as a large unorganised group, could rather resort to the above described

strategies of avoidance,  for  the strategy of change was too burdensome as it  involved

collective action problems, which were difficult to overcome. Therefore, the very nature of

495 James Q. Wilson, Political Organizations, Basic Books, New York, 1973.
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the  strategy of change  renders it much more available to well organised interest groups

than the general public(see the table below).

STRATEGIES OF AVOIDANCE STRATEGIES OF CHANGE

No collective action needed High cost of collective action

Perfectly  suited  for  large  unorganised

groups

Suited  for  small,  well  organised  interest

groups

Used  so  far  by  the  end-users  unsatisfied

with copyright law

Use reserved so far to the copyright holders

The following section will introduce another dimension to the model in which the mutual

interactions  between  the  regulator,  the  regulated  and  the  law  are  analysed  –  the

significance of political salience of the regulated domain. It will show that political salience

is yet another factor which advantages the well organized interest groups in influencing

law over the diffuse and heterogeneous representatives of the general public.

3.3 Political Salience and its influence on the Strategies of Change
Political scientists use a concept of  political salience,  understood as the importance of a

political  issue  to  an  average  voter  relative  to  other  issues.496 Issues  of  high  political

salience are the issues that are important for the general public, topics on which the public

discussions focus and which serve as the basis for  formulating electoral  programmes.

Nevertheless, many issues in capitalist democracies are not subject to general vote 497,

either because the nature of those issues is too complicated for the general  public to

formulate opinions on, or because they are perceived as irrelevant by the median voter.498

Issues of  high  political  salience  win  elections;  those  of  low political  salience  have  no

significant  influence  in  the  political  race  between  the  parties.  Issues  of  low  political

salience are absent in the mainstream media, hence create no incentive for politicians to

gain expertise in them. Nonetheless, even though  issues of low political salience do not

formulate a part of the public political discussions, they might be of crucial importance for

some organised interest groups. Thus, the lack of public interest, and as a consequence

496 Ken Kollman, Outside Lobbying: Public Opinion and Interest Group Strategies, Princeton University Press, 
Princeton (NJ), 1998, p. 9.

497 Pepper D. Culpepper, Quiet Politics and Business Power. Corporate Control in Europe and Japan, Cambridge 
University Press, New York 2011, p. 5.

498 Ibidem, p.4-5.
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the lack of media coverage and in-depth knowledge of the issue among the politicians

“create[s] an ideal political terrain for interest groups with a concentrated interest in the

outcome of the political process.”499 These groups do not need to resort to elections as the

method to realise their interests: In most cases they apply quiet politics500 in which they

use soft methods to convincing politicians into protecting their interests during meetings

and negotiations that remain invisible for the general public. Consequently, as a result of

negligence, decision-makers often lack the competence to challenge the expertise of the

interest  groups and do not  posses counterbalancing  arguments  that  might  have  been

developed by the general public, and hence remain prone to the powers of persuasion of

strong business powers.501

The  situation  changes  however,  once  the  general  public  starts  paying  attention  to  a

particular issue, turning it from a matter of low political salience into a one of high political

salience. The interest of the general public is interdependent on mass media coverage and

both of those factors increase the interest of the decision-makers in the issue. Thus, if the

voters care about an issue, the politicians will start paying attention, trying to win public

support. Nevertheless, for the public opinion to be strong enough to counterbalance the

power of concentrated interest groups, voters need to retain their interest in the issue.

Temporary political salience will not suffice to give an incentive to journalists and politicians

to develop their expertise, especially when the issue is complicated.502

Therefore, as may be inferred from the above argumentation, the low political salience of a

particular issue adds up to the nature of the strategy of change, giving the advantage to

the well organised interest groups over the general public. The history of the development

of  copyright  law proves  once  again  these  general  theories  developed  by the  political

scientists - not only does it confirm the relevance of the strategy of avoidance vs strategy

of  change  dynamics,  but  also  the  importance  of  the  political  salience dimension  in

favouring copyright holders against the end-users.503

499 Ibidem, p.5.
500 Ibidem, generally.
501 Ibidem, generally.
502 Ibidem, p.10.
503 Angela Daly and Benjamin Farrand, Scarlet v SABAM: Evidence of an Emerging Backlash Against Corporate 

Copyrights Lobbies in Europe? (May 14, 2012). Available at SSRN: http://ssrn.com/abstract=2095295, p. 9. 
(Accessed 29.02.2016).
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3.4 Inter-systemic power shift
According to the above presented argumentation, the low salience of copyright law - which

until recently has been absent in the public debate, constituting instead a domain reserved

for the right holders and specialised lawyers -  as well  as the difficulty in applying the

strategy of  change  by end-users  dissatisfied  with  the  law gave the  general  public no

significant  influence  on  the  regulations  in  the  domain  of  production,  reproduction,

dissemination of and access to information goods.

Nevertheless, with the digital revolution the situation has changed drastically. Firstly, the

fact that nowadays anyone could be subject to copyright regulations either as a creator or

as an end-user getting access to or distributing the works of others turns the copyright

regulations into an issue of high political salience. The proximity of the information goods

both in the sense of their ubiquity and the ease of interaction as described in detail above

brought copyright closer to average people, which also increased its political significance.

Secondly,  thanks  to  Internet  communications,  especially  social  networking  and  online

petition services, the difficulties associated with the process of supplying public goods in

the form of a modification of the existing law may be surmounted, and thus the strategy to

change  onerous  regulations  becomes  available  to  the  general  public.  As  is  very  well

exemplified by the phenomenon of the Pirate Parties and the influence of the recent anti-

ACTA protests in Europe, the digital  revolution facilitated the birth of  the new lobbying

power in the framework of copyright regulation:  the power of  the end-users. Following

systems theoretical reasoning, the technological change irritated not only the legal system

but also the political one. As the new technological solutions rendered copyright norms

inapt  for  the  regulation  of  social  dynamics  within  the  modified  status  quo  and

simultaneously  increased  the  importance  of  the  copyright  regulations  for  average

individuals,  they  consequently  motivated  also  the  so-far  inactive  group  of  the

regulated/governed: the non-right-holders for a political action aimed at changing the law

that they found unfit but increasingly important.

The  political salience  of an issue differs between societies and might be conditioned by

specific historical experience. Hence, political salience of copyright law differs between the

countries, and recent events prove that it is in fact much higher in Poland than in Western

states. This motivates Poles more than Western societies to resort to the strategies of

change of the ineffective law in search for a compromise between the conflicting interests

in the digital environment.
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At this point, it is crucial to return to the multitude of rationalities. As was described in the

sections devoted to the historic evolution of copyright law in the second and third of the

analysed  stages  of  technological  development,  the  intermediaries  -  hence  the  actors

representing the economic rationality - had the biggest lobbying power in shaping the legal

landscape.  This  is  even  although  competing  rationalities  were  also  raised  –  and

acknowledged  –  as  illustrated  in  the  long-lasting  history  of  litigations  between  the

representatives  of  content  industry  and  technological  industry.  In  the  first  of  analysed

periods,  the  copywars  were fought  between the  publishers  representing  the economic

rationality, and the authors which at that time were mostly representing the creative logic of

art. Nevertheless, at none of these moments was lobbying, or even strategic litigation, -

used by end-users as a tool  for changing the legal  regime they were unsatisfied with.

Therefore,  the  educational  logic  or  the  logic  hidden  behind  the  non-functionally

differentiated social  segments reflecting the mechanisms of  identity-building and bond-

creation  never  reached  the  lobbying  level.  The  situation  has  changed  with  the

technological  revolution, that allowed for better communication and organization of the

loose and diversified groups of end-users that were unified only by the fact of being non-

right-holders within the framework of copyright law that they found increasingly important

on one hand, and even more unfit for the purpose of regulating social dynamics in the

context production, reproduction, dissemination of and access to information goods on the

other  hand.  The new communication  technologies  that  gave end-users  unprecedented

options  for  self-organisation  and  association  triggered  important  changes  within  the

political  system as one of the groups amongst the regulated – who had stayed so far

inactive – started to use new strategies aiming at changing the copyright law. This opened

up also new lobbying possibilities that came up with the end-users' strategies of change.

From this perspective, the shift between the actors resorting to lobbying (mechanism of the

political system aimed at modification of the legal system) from the copyright-holders to the

non-copyright-holders is not only historical  in its nature but also inter-systemic. This is

because with the lobbying power of the end-users, the multitude of rationalities motivating

their behaviour in the sphere of production, reproduction, dissemination of and access to

information goods stepped in.
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4. End-users' actions as a Strategy of Changing Copyright 
Law in the context of its regulatory failure 

The ACTA Treaty was a next step on the way to shifting international copyright regulation,

hence also information goods, to the trade regime, a framework of the economic system.

After  the  ratification  of  the  TRIPS agreement,  the  advocates  of  the  strong intellectual

property protection as a part of the international trade regime - mainly the U.S., Japan and

the EU - realised that they still faced the problem of poor implementation and enforcement

of copyright law, and intellectual property in general; even in the countries that ratified the

TRIPS Agreement.  Since then they started to apply various strategies focusing on the

further  reinforcement  of  their  intellectual  property  policies,  going  beyond  the  scope of

TRIPS. Those strategies could be divided into two types: 1) bilateral agreements, so called

TRIPS-plus that introduced higher level of protection and enforcement; 2) negotiations of

the potential multilateral treaty that would follow TRIPS, strengthening the implementation

and enforcement of law. The ACTA treaty – the heated reaction to which is analysed in the

following  section  -  is  the  realisation  of  the  latter  strategy  and,  even  though  it  was

negotiated outside WTO, it is just another instantiation of an international legal act that

treats intellectual property regulation as an instrument of trade policy, and consequently

perceives  information  goods  as  sheer  commodities.  It  also  postulates  an  absolute

proprietary control  over  information goods that  might  potentially clash with  the privacy

rights of  the end-users,  as well  as the whole range of  other  rationalities (such as for

instance educational logic, or creative logic of the artistic and scientific systems) relevant

for the ecosystem of copyright law.

The lack of transparency of the negotiation process, the exclusion of some of the actors

representing diverse rationalities that might potentially undermine the economic logic, the

constant disregard for the postulates of the groups representing the end-users' or – more

generally – the public interest, and more importantly, the firm, determined and unwavering

will  of  the  negotiators  to  ratify  the  document  notwithstanding  the  detailed  and  mass

criticism built a very negative image of the Treaty even when it was still under negotiation.

When the  opponents  of  the  Treaty  –  mainly  representatives  of  the  non-governmental

organisations  -  realised  that  their  governments  were  going  to  ratify  the  Treaty

notwithstanding the earlier promises of its re-negotiation, they felt betrayed and sent a very

negative message to the general public. This was first conveyed through the electronic
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media,  to  the groups with  higher  than average interest  in  Internet  freedoms (software

developers, citizen journalists etc.). Due to the nature of these communication media and

the high salience of the issue for the initial recipients, the message about the very negative

image of the ACTA Treaty, - perceived as collusion between the national governments and

the content industry to the detriment of the public good – soon “turned viral”. This led to the

massive protests across Europe that eventually disabled the ratification process both on

the national and the European level.

4.1 Anti – ACTA protests as a spontaneous Strategy of Change

Polish perspective: the anti-ACTA protests as a lesson in participatory democracy
In January 2012 the whole of Europe504 witnessed massive protests, both in the streets

and  on  the  Internet,  opposing  the  ACTA agreement.  These  protests  resulted  in  the

ratification process of the Treaty by the European Union being halted.505 

The anti-ACTA movement started in Poland and as already noted it was also in Poland

that the protests lasted the longest and had the most far-reaching consequences. The

protest started first in the virtual world, after Polish civil society was informed by the media

about the government's willingness to sign the Treaty.  On the 21st of  January 2012 a

number of Polish governmental websites, including the official sites of the President, Prime

Minister  and  the  Parliament  were  shut  down  by  denial  of  service  attacks.  Shortly

afterwards, the protests in the streets started, which spread when the Polish ambassador

to Tokyo signed the Treaty notwithstanding the clear objection of the general public. 506 It is

estimated that around hundred thousand people went to the streets of dozens of big cities

and smaller towns in Poland to show their objection to the ratification of the controversial

treaty.507 

There are various explanations of the anti-ACTA phenomenon in Poland, ranging from the

assertion that it was exactly this lack of earlier reactions that led to the protests as they

504 The protests that started in Poland in January, spread to many European countries in February. On the 4th of 
February 2012 hackers who identified themselves as belonging to Anonymous and CyberForce groups blocked the 
websites of the Swedish government, on the same day the protests began in the streets of Sweden. See: PAP (Polish 
Press Agency), “Anonymous przeciwko ACTA w Szwecji.” Rzeczpospolita, 04.02.2012.  
On the 11th of February 2012 a pan-European protest inspired by the Polish demonstrators took place in many 
European cities including Munich, Salzburg, Vienna, Graz, Praha,Tallin, Vilnus, Riga, Sofia, Budapest, Paris and 
Bucharest. See: PAP (Polish Press Agency), “Przeciw ACTA. Dzień demonstracji w Europie”.  Gazeta 
Wyborcza,11.02.2012.

505 The European Commission confirmed on 20 December 2012 that it was withdrawing ACTA referral to the Court of 
Justice of the European Union, which confirms the rejection of the Treaty by the European Union at this point.

506 Tomasz Grynkiewicz, 'ACTA podpisana, temperatura nie opada'. Gazeta Wyborcza,26.01.2012; PAP (Polish Press 
Agency), 'ACTA. Demonstracje w kraju'. Gazeta Wyborcza, 11.02.2012.

507 Ibidem.
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have given necessary vent to accumulated frustration508, to the diagnosis that the secret

negotiations on the Treaty and the unclear position of the Polish government triggered

thinking in terms of conspiracy theories and pushed people to protest even though they

were not aware of the substance of the criticized legal act.  The fact that the protests

against SOPA509 and PIPA510 that were strongly publicised around the globe took place in

the US only two days before the Polish government announced its willingness to sign the

ACTA should also not be underestimated. 

The  fact  that  the  ACTA was  signed  in  the  last  days  of  the  Polish  Presidency of  the

European Union, and that the Polish government - led at that time by the Prime Minister

Donald Tusk - had in fact promised the representatives of the Polish civil society to hold

social consultations of the negotiated provisions before signing them but eventually did not

keep the promise, also sheds some more light on the context giving rise to the scale and

strength of the manifestations in Poland511.

The  reasons  for  this  unprecedented  spike  in  the  Polish  public  opinion  against  the

international treaty, which dealt with complicated and technical regulations, are multiple.

Understanding of the mechanisms that led hundreds of thousands of individuals to join the

anti-ACTA movement and protest in the streets in very unfavourable weather conditions

requires,  however,  an  analysis  of  the  protesters'  self-statements  that  might  be

reconstructed from the discourse covered in detail by the Polish media. The reconstruction

of the protesters' motivation allows also for singling out the rationalities originating in the

various functional systems and non-functionally differentiated social segments to which the

protesting end-users belong that have directly driven the protests.

Why would protesters voluntarily freeze? On the reasons of the anti-ACTA 
protests
The analysis of the discourse presented in the Polish media during the protests allows for

various  reasons  for  joining  the  anti-ACTA  protests  as  reported  by  the  protesters

themselves (both individuals and organizations) to be classified. These might be divided

into two general categories: reasons of a legal nature and reasons of an extralegal nature.

508 See, e.g.: Michał Danielewski., 'Acta jak wystrzał z >>Aurory<<', Gazeta Wyborcza, 26.01.2012.
509 Stop Online Piracy Act, H.R. 3261, 112th Cong. (2011).
510 Preventing Real Online Threats to Economic Creativity and Theft of Intellectual Property Act of 2011, S. 968, 112th 

Cong. (2011).
511 It is not up to the Member State holding Presidency to decide on the content of the agenda, however Presidency 

State is able to influence the order of the agenda. Hence it is claimed that signing of the ACTA could have been 
easily postponed till the end of the Polish EU Presidency, especially that it took place in the very last days of the 
Polish mandate.
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The first category should be subdivided into two types: legal reasons of a material and a

procedural nature.512

The  material  reasons  hereinafter  are  understood  as  referring  to  the  provisions  of  the

controversial treaty that might lead to changes in Polish law. The causes of a procedural

nature refer to the procedures that were applied in the process of the negotiation and

ratification of the ACTA treaty.

Reasons of a legal nature

Legal reasons of a material nature
With regards to the causes of a material nature, the protesters were afraid that ratification

of the ACTA treaty might endanger access to information goods in the digital environment,

especially by changing the scope of the permissible personal use clause that has quite a

liberal wording in current Polish copyright law, as compared to other European regulations.

They also pointed to the expressions used in Article 9 of the ACTA Treaty, which refer to

damages for copyright infringement, warning that the concepts used in this provision stem

from the Anglo-Saxon common-law copyright tradition and as such may drastically change

the model used so far in Polish copyright law for determining the amount of damages in

case of copyright infringement.513 The protesters stated that they were afraid of massive

trials against end-users, similar to the proceedings that had already taken place in the

United States. It  was emphasised that such practice was so far unknown in the Polish

legal system and might seriously endanger also the legal access to knowledge and culture

as  the  individuals  threatened  with  arbitrarily  determined  and  extremely high  damages

would fear acting even within the scope of  permissible personal use.514 Translated into

systems theoretical reasoning, this fear expressed by the protesters was driven by the

concern that the vision of absolute economic rights might be legitimised through the ACTA

512 This categorisation of the reasons for objecting the ACTA treaty into material and procedural intentionally plays 
with the conception of procedural vs material justice that will be applied in the paper later on.

513 Article 9 of ACTA reads as follows: “In determining the amount of damages for infringement of intellectual 
property rights, a Party's judicial authorities shall have the authority to consider, inter alia, any legitimate measure 
of value the right holder submits, which may include lost profits, the value of the infringed goods or services 
measured by the market price, or the suggested retail price.”
Polish copyright law regulates question of damages in case of copyright infringement in Article 79. 1 b) of the 
Polish Copyright Act, which refers to the double, and in case when infringer is culpable – triple amount of the 
royalties that the end-user would have had to pay to get a legal access to copyrighted work.

514 Judgement of 16.09.2011 in a case Sony BMG Music Entertainment against Joel Tenenbaum, in which the court 
obliged a minor to pay damages in amount of $675 000 for the infringement of copyright through illegal file-
sharing is a good example of the threats protesters were referring to. See: Judgement of 16.09.2011 Sony BMG 
Music Entertainment vs Joel Tenenbaum, United States Court of Appeals for the First Circuit, Nos. 10-1883-10-
1947, 10-2052. Available at: http://www.ca1.uscourts.gov/pdf.opinions/10-1883P-01A.pdf (Accessed 29.02.2016).
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treaty,  subsequently trumping all  the rationalities that  might  potentially collide with  this

strong proprietary paradigm, like the educational, scientific or artistic logics.

The  representatives  of  the  anti-ACTA  protests  also  raised  the  argument  that  the

regulations of the controversial  treaty were endangering freedom of expression on the

Internet and the protection of personal data. They argued that ratification of ACTA would

allow for the introduction of the institution of a private police by granting power to private

entities like the internet service providers (ISPs) and collecting societies, in the scope of

enforcement in  cases of  copyright  infringement,  that  would remain outside the judicial

control. To articulate this reasoning in accordance with the systems theoretical framework:

they feared that some prerogatives of the political system (which has the monopoly on

legitimate use of power as exemplified by the institution of the police) and the legal system

(which has the ability to check whether the use of power by the political actors did not in

fact exceed the boundaries of their  legitimacy, whether it  was actually  legal)  would be

transferred to economic actors. This contingency would constitute the risk of  legal  and

political acts  being  subordinated to  the  economic  rationality,  which  would  not  only

undermine the fundamentals of the functional  differentiation of the modern society,  but

would  also  contradict  the  basic  principle  of  democracy:  the  concept  of  separation  of

powers (which in its own turn, could in fact be perceived as the incipience of the functional

differentiation of the society).

The protesters did in fact unambiguously state that in their perception ratification of the

ACTA treaty would lead to the unacceptable situation in which private economic interests

of the copyright-holders (shaped by the economic rationality) would be valued more than

the  fundamental  rights  of  individuals  like  the  protection  of  privacy (intersection  of  the

political and legal rationalities) and freedom of speech (intersection of the political, legal

and various creative rationalities), as well as the common public interest in wide access to

knowledge and art (educational, scientific and artistic rationalities).

It  is  worth  mentioning  that  the  Polish  Ombudsman and the  General  Inspector  for  the

Protection  of  Personal  Data  shared  the  above  mentioned  concerns  raised  by  the

protesters in their official statements, in which they strongly advised against ratification of

the ACTA treaty.515

515 See: Wojciech Wiewiórkowski, Opinion of the General Inspector for the Protection of Personal Data of 23 January 
2013;
Irena Lipowicz, Opinion of the Ombudsman of 25 January 2013.
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Legal reasons of procedural nature
The reasons of a procedural  nature enumerated by the representatives of the anti-ACTA

protests included secrecy of the negotiations of the Treaty on the international level, lack of

adequate social consultations with the advocates of all the relevant interest groups on the

national level, lack of public discussions in the media before signing the Treaty and the

atmosphere of hatching and conspiracy during the whole legislation process. Also these

accusations against the government were acknowledged both by the Ombudsman and the

General Inspector for the Protection of Personal Data. In her letter to the Prime Minister of

25th January 2012, the Ombudsman stated that the procedures applied both on the level of

negotiations and ratification of the ACTA treaty were against the rule of law expressed in

the Article 2 of the Polish Constitution.516

Reasons of extralegal nature
Reasons of extra legal nature, i.e. postulates that didn't directly refer to law, neither to its

material nor to procedural aspect, could be described as political postulates of the leftist

orientation  that  resonated  very  well  with  the  earlier  slogans  of  the  “Occupy”  and

“Indignados” movements. The anti-ACTA protesters were formulating postulates against

favouring corporate interests over the public good. They were also promoting a liberal

approach to access to knowledge and culture and protesting against globalisation and

gradual  monopolisation  /  oligopolisation  of  the  creative  industries  by  multinational

corporations, which in their opinion would lead to a decrease in diversity on the cultural

goods market. The protesters were also raising their voices against the aspirations of the

American entertainment industry to impose American legal solutions outside the territory of

the U.S.

Seen from a systems theoretical perspective, these postulates should be perceived as an

amalgam of diverse rationalities, expressed in the overarching political postulates.

516 The Ombudsman also quoted the Constitutional Tribunal which stated that:
“the principle of citizens' trust in the state and its laws is based on the legal certainty (...) which ensures legal safety to 
each individual. This enables each individual to decide on their behaviour based on the full knowledge of the premises 
of the state authorities and the legal implications of what their actions may entail. Every individual should be able to 
determine the consequences of specific behaviours and events on the basis of the law currently in force as well as to 
expect that the law will not be changed arbitrarily. Legal safety of each individual, therefore, allows for predictability on
the part of the state authorities (...)”

The Ombudsman stated that the government didn't apply the principle of legal certainty during the negotiation and 
ratification of ACTA, and thus acted against the constitutional rule of law.

 See: Irena Lipowicz, Ibidem, p. 2;
Article 2 of the Constitution of the Republic of Poland reads as follows: The Republic of Poland shall be a democratic 
state ruled by law and implementing the principles of social justice.
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In fact the anti-ACTA protests in Poland had a very important political dimension that could

have been perceived also on the international level. It was the first mass demonstration in

Poland, organised and managed by the social groups of diverse political backgrounds from

radical  right  to  radical  left  and  that  “branded”  itself  as  an  apolitical  initiative,  which

challenged internal and external politics of the European Union and the international trade

policy of the United States. Burning of the flags of the European Union and the United

States of America in the Polish streets, although incidental, shaped the rhetoric of the anti-

ACTA protests in an important way. The metaphor of the modern European and American

Big-Brothers that were supposedly to be legitimised through the ratification of the ACTA

treaty - obviously referring to the Polish experience of totalitarian state with the ubiquitous

censorship mechanisms which shaped the evolution of Polish  copynorms - was another

vivid reminiscence of the political rationality.

In fact, the anti-ACTA protests in Poland were perceived by some political scientists as

“the first scar” on the reasonably good image of then ruling party, Platforma Obywatelska

(PO). The protests triggered the process of consistent demise in thepublic support that

culminated  in  the  2015  presidential  elections  being  lost  by  Bronisław  Komorowski,  a

former member of the PO, and the failure of the PO in the recent parliamentary elections in

October 2015.

The  specific  Polish  historical  contingency  made  the  political  rationality  considerably

stronger  in  the  context  of  evolution  of  particular  copynorms regulating  production,

reproduction, dissemination of and access to information goods. Nevertheless, the political

logic as such is very much present in the discourse pertaining to copyright law around the

globe. However, it is the extraordinary strength of the political rationality conditioned by the

past experience of the nation, not its sheer presence that discerned the Polish case on the

international  arena.  Undoubtedly  also  this  power  of  the  political  rationality  behind  the

copynorms influenced the shape and the scale of the Polish anti-ACTA manifestations.

In other words during the protests against the ACTA treaty, the political rationality made

itself  once  again  very  strongly  visible  in  the  context  of  production,  reproduction,

dissemination of and access to information goods. Thus, once again the rhetoric of prices

was being counterposed to the rhetoric of rights.

Paradox of the Polish anti-ACTA protests
Paradoxically, when the protests commenced, the majority of the Polish copyright scholars

were unequivocally stating that ratification of the ACTA would not introduce any significant
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changes to the Polish copyright law, due to the fact that the level of enforcement in cases

of copyright infringement provided for by the Polish law fulfilled the requirements of the

controversial Treaty.517 These legal opinions may in fact seem counterintuitive given that

the flagship argument of the anti-ACTA protests was the statement that the Treaty would

irreversibly change the face of the Polish copyright law. They seem incomprehensible also

in light of the fact that as the result of the protests, the Polish government decided to

organise round-table negotiations focused on the direction of the legal reform that could

give a desirable shape to copyright law satisfying diverse needs of various parties to the

dispute.

This paradox might be better understood when one more general problem, highlighted

both  by  the  protesters,  and  some  public  institutions  supporting  them,  is  taken  into

consideration: the opponents of the ACTA treaty raised the question of the role, nature and

limits of copyright law in the information society, claiming that ratification of the ACTA treaty

would  lead to  the  petrification of  the  old  copyright  regime and preclude any potential

attempts to modify it in the future.518 They warned that such a situation endangers public

interest, protection of which requires renegotiation of the social contract on which copyright

protection is based. In their opinion, the new social contract should take into consideration

social changes triggered by rapid technological developments.

This  argument  treated  ACTA as  the  symbol  of  the  very  strong  proprietary  vision  of

copyright law as opposed to the more open model favoured by the protesters. The anti-

ACTA protests  might  therefore  be  perceived  as  an  act  of  objection  towards  strong

proprietary paradigm that is present in most current international regulations in the scope

of intellectual property in general, and copyright law in particular. Hence, it was not the fear

of the changes that the ACTA might bring but the concern that it may further legitmise the

current regime, blocking potential future changes to the regime.

Economization of the discourse and the uprising of the neglected rationalities
The perception of the ACTA treaty as an instantiation of the absolute proprietary vision of

copyright law, which treats information goods as equal to other commodities, i.e. as sheer

artefacts of the economic system, allows for the anti-ACTA protests to be approached as

517 See e.g.: Interview with prof. Jan Błeszyński in: Dominika Wielowieyska, 'Prawo autorskie znacznie surowsze niż 
ACTA', Gazeta Wyborcza of 27.01.2012.

518 This argument was also raise by the Ombudsman, See: Irena Lipowicz, Ibidem, p. 3; See also: Interview with 
Katarzyna Szymielewicz, President of Panoptykon, important Polish ngo engaged in the protection of fundamental 
rights in the information society, leading institutional actor in the anti-ACTA protests in Poland in: Marcin 
Płociński, 'ACTA czyli z armaty do komara' Rzeczpospolita of 20.01.2012. For more information on the 
Panoptykon organisation (also in English) see: http://www.panoptykon.org/node/112
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the exemplification of the global inter-systemic frictions in the ecosystem of copyright law

that are described in this thesis. Seen from this perspective, the anti-ACTA protests that

started in Poland but soon spread around Europe could be viewed as a particular case-

study within a wider framework of global processes, hence a local instance, illustrating the

contingency present worldwide. It  in fact represents the core of the regulatory crisis of

copyright law which is to be found in the growing divergence between the legal copyright

norms and the informal copynorms as constructed in the multitude of social systems and

non-functionally differentiated social segments relevant for the  production, reproduction,

dissemination of and access to information goods. These frictions are the result of the

growing monopolization of the discourse by the economic logic, to the detriment of other

multiple rationalities constituent of the ecosystem of copyright law.

Moreover,  these protests represent  an essential  shift  within  the framework of the law-

changing strategies. The first dimension of this shift should be seen in the act of the non-

right-holders who in the context of the regulatory crisis of copyright law decided not to limit

themselves anymore solely to the strategies aimed at  avoiding the inapt regulations and

decided to apply the law-changing strategies. The second dimension has been constituted

by their resolution not to stick solely to the mechanisms of  litigation,  as described with

reference  to  copyright  wars fought  regularly  between  the  content  industry  and  the

technological  industry.   Since  the  fact  that  the  non-copyright-holders  resorted  to  the

lobbying strategies, that had so far been applied in this context solely by the right-holders,

marks a significant change. Hence, the anti-ACTA protests should be perceived as an

“opener” for the multitude of diverse rationalities on the symbolic bargaining space, but

also on the platform of real negotiations in the field of international copyright law that were

recently reserved solely to the economic logic.

The protests against the ACTA treaty reached beyond the material norms constituting the

absolute proprietary paradigm within copyright law. They in fact amounted to an objection

to the whole regime of current international law-making processes in copyright law. The

protests were an act of resistance to a regime characterised by its tendency to neglect

needs of the end-users - and the public interest in general - not only in the content of the

exact legal regulations, but also in the procedures applied in legislation processes that rely

mostly  on  the  expertise  of  the  copyright-holders  represented  mainly  by  the  powerful

entertainment industries and collecting societies, mainly from the developed countries, and

exclude  representatives  of  the  civil  society  and  developing  world.  Anti-ACTA protests
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constituted an objection to  the processes leading to  economic “monopolization”  of  the

discourse  pertaining  to  the  production,  reproduction,  dissemination  of  and  access  to

information goods. It made the multitude of other rationalities more visible.

The anti-ACTA protests urged for justice in the legal regulation of production, reproduction,

dissemination of and access to information goods of both material and procedural nature.

Follow-up to the anti-ACTA protests in Poland: Congress on Freedom of 
Internet and the Round Table on the Role of Copyright Law in the Information 
Society
Polish  government  was  initially  reluctant  to  have  any  type  of  negotiations  with  the

protesters,  and  condemned their  actions  undertaken  both  on  the  Internet,  and  in  the

streets. 

The shift in the governmental attitude towards the anti-ACTA movement was first visible

when the protesters remained persistent in their actions, even after the Treaty was signed

by the Polish delegation, and the fact that their determination earned them media. As a

result, for a couple of weeks both the anti-ACTA protests and the ACTA Treaty as such

made headlines in the mainstream Polish mass-media and shaped the public discourse

around the question of the role of copyright law in the information society. At the peak of

the media interest in the topic, the Minister for the Administration and Digitisation, Michał

Boni,  was  constantly  invited  to  confrontational  sessions  with  the  representatives  of

protesters, and these debates could be perceived as the beginning of the negotiations

between the government and the opponents of the ACTA.519

The  first  attempt  to  institutionalise  negotiations  between  the  various  interest  groups

interested in seeking a compromise with regards to the role of copyright law in the digital

environment was taken by the protesters; they spontaneously organised a Congress on

Freedom of  Internet which took the form of a forum for an open dialogue for anyone

concerned.  Minister  Boni  participated  in  that  meeting  as  the  official  governmental

representative and apologised to the protesters for what he called “previous mistakes of

the government and its misperception of the problem”520. The Minister also promised the

revision of the whole Polish legal system in order to amend it according to the novel needs

of the information society. The organisation of the round table on the role of copyright law

519 See e.g. Relation from the very popular television talk show, broadcasted by the programme 2 of the Polish public 
television Tomasz Lis na żywo in which Minister Boni invited representatives of the anti-ACTA movement for 
negotiations with the governmental side.  AGKO 'Boni u Lisa o ACTA: Rząd to nie sami stetryczali ludzie, uczymy 
się rozumieć młodych', Gazeta Wyborcza of 31.01.2012.

520 See: Polish Press Agency, 'Kongres Wolnego Internetu: O wolności w Internecie' Gazeta Wyborcza of 05.02.2012.
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in the information society at the premises of the Ministry for Administration and Digitisation

was the first  step in  the process aimed at  this  post-ACTA revision of  the Polish legal

system,  which  was  later  followed  by  the  round  tables  on  industrial  property,  Internet

business models, protection of privacy in the digital environment, digital integration and

fight with digital divide, and the role of public consultations (as well as their enhancement

by the use of new technologies) in the legislation process. 

From the  systems theoretical  perspective,  these  dynamics  could  be  described  as  the

absolute proprietary paradigm constructed within the economic system (a) and legitimised

by the current international copyright regime (b) being seriously challenged by the cluster

of diverse rationalities (c) conflicting with this one-dimensional, purely economic perception

of information goods as simple commodities. The tensions between the  legal copyright

norms (b) expressing absolute proprietary vision of information goods (a) and the array of

diverse rationalities ((c), being of both functional, and non-functional nature) that are of a

more  pro-open  inclination  towards  the  production,  reproduction,  dissemination  of  and

access to information goods stimulated the political system (d), which in turn irritated the

legal system (b) in order to find the new solutions for the social system at large (e) and the

network of various logics (c) with their particular   copynorms (f) as considerably modified by

the new technologies (g).

The formula of the Round Table on the Role of Copyright Law in the Information Society

In May 2012 the Polish Ministry for Administration and Digitisation organised a round table

in order to negotiate a potential compromise with regard to copyright regulations in the

digital  environment  that  could  satisfy  the  needs  of  various  interest  groups.  The

negotiations were aimed at finding a solution that would remain in accordance with the

general framework of international law, while at the same time attempting to satisfy the

diverse needs of interlocking rationalities constituent of the information society.

The formula  of  the  round  table  was  inspired  by the  British  task  forces,  which  aim at

detailed  and  substantive  analysis  of  a  particular  technical  legal  problem.  It  was  also

thought of as a forum for dialogue between the government (the regulator, actor of the

political system) with various interest groups (the regulated: both a) copy-right- holders of

various types - intermediaries as well as the creators themselves, and b) non-copyright-

holders).
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The proceedings were based on the rule of complete transparency, according to which

anyone who was interested in participating could join, but was however obliged to disclose

their interest and affiliation. Additionally, representatives of organizations had to disclose

the source of organizations' financing.

The negotiations were open for the public and reported in detail online. The final reports

from the negotiations were made available to the public on the wiki-platforms, allowing for

corrections to be made by readers.521

Negotiations were held between various interest groups including inter alia representatives

of authors and creators, collecting societies, intermediaries on the market in copyrighted

goods (e.g. publishers, producers etc.), and non-governmental organizations advocating

for freedom of Internet and free access to culture and knowledge.

Based on the preliminary negotiations that took place during the Congress on Freedom of

Internet,  the  Ministry  for  Administration  and  Digitisation  prepared  a  list  of  topics  that

seemed most important for all the parties to the negotiations and invited three renowned

legal academics in the field of copyright law: Prof. Elżbieta Traple, Prof. Jan Błeszyński,

and  Prof.  Ryszard  Markiewicz,  as  well  as  an  expert  in  criminal  law  Prof.  Zbigniew

Ćwiąkalski522 to draft their proposals concerning the future reform in the scope of copyright

law.  Their  reports  were  treated  as  the  starting  point  and  as  a   framework  for  the

negotiations  between  various  interest  groups  so  that  the  dealings  would  not  go  in  a

completely  unexpected  direction,  thereby  rendering  any  conclusions  impossible  to

introduce. The final compromise reached during the negotiations was to be treated by the

government as binding guidelines for the governmental position in the process of revision

of Polish copyright law that was to come.

From the systems theoretical perspective, the formula for these negotiations represents

the  dynamics  between  the  political  system that  “invites”  the  actors  from the  scientific

system  (law  professors)  to  frame  the  diverse  expectations  of  actors  representing  a

multitude of  rationalities relevant  to  the  problem, so  that  they do not  conflict  with  the

copyright  norms  of  the  international  legal  system.  The  negotiations  also  serve  as

communicators of the political system that are able to trigger consecutive changes within

the framework of the legal system.

521 After some initial period the option of correcting was stopped and the final report may be read at: 
http://warsztaty.mac.gov.pl/prawo_autorskie/doku.php?id=warsztat_2520prawo_2520autorskie.  (Accessed 
29.02.2016)

522 Prof. Ćwiąkalski didn't prepare his draft, so eventually the negotiations were based on the three, not four sets of 
expertise.
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The agenda of the negotiations was of a very wide scope and included questions relating

to the public domain, permissible personal use clause,  lawful public use clause and civil

and criminal sanctions in case of copyright infringement. 

Nevertheless, in this analysis only points of the negotiations referring to the  permissible

personal  use clause and the  three-step-test  will  be referred, since these are the most

illustrative examples of multiple potential solutions to the inter-systemic tensions described

in this thesis.

The reasons for focussing on these negotiated issues are manifold. Firstly, they proved to

be the most controversial during the social consultations and triggered a very hot debate

engaging all  parties to the dispute. Secondly,  they are a perfect  illustration of the two

contradictory visions of copyright law: the clash between the absolute proprietary paradigm

and much more liberal open access approach. This was identified as the major reason of

its regulatory failure in the digital environment in general, and was at core of the anti-ACTA

protests in particular. Thirdly, the institution of  permissible personal use in Polish law is

regulated in a very liberal way, that undoubtedly shapes expectations of the general public

as to the wide access to information goods within the scope of legal use, and as such may

partially explain why the anti-ACTA movement started in Poland and why it was in this

country that ratification of the Treaty triggered such a strong resistance. The potency of

copyright regulations is not limited to the direct normative plan and the legal operations

alone, but as aptly stated by Neil Natanel it  “also stems from the power of  legal rules to

determine  discourse,  which  in  turn  determines  thought”523. According  to  systems

theoretical reasoning this determination is of an indirect nature, as it in fact works on the

basis of the reciprocal inter-systemic stimulation; still though, its power should not to be

underestimated.

Last but not least, the clause on the permissible personal use was chosen for the analysis,

due to the fact that the framework of this thesis would not allow for the in-depth discussion

of all the topics of the negotiations, and the quite liberal wording of Polish copyright law

with regards to the private copy as compared to other European regulations makes it an

interesting comparative topic for the non-Polish readers.

In the following section I  will  introduce three proposals  de lege ferenda drafted by the

experts with regards to the afore mentioned topics, relate them to the regulations that are

523 Neil Netanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A Normative 
Evaluation', 24 Rutgers L.J. 347, 1993, p. 442.
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currently in force and report on the final outcome of the negotiations with regards to the

presented proposals.

Regulations in place, experts' proposals and the compromises reached

Permissible Personal Use of Protected Works

The exception allowing for the right to private copy was recognised by the participants of

the anti-ACTA protests as well as the government as the most controversial issue and as

such took central place during the whole negotiations.

The  protesters  were  claiming  that  the internationalisation  of  the  copyright  law  that  is

instantiated  by,  but  not  limited  to,  the  ratification  of  the  ACTA Treaty  leads  to  the

introduction of an unbalanced  proprietary paradigm that favours the copyright-holders at

the expense of the public interest and is in conflict with the Polish clause on permissible

personal use.  They postulated that,  contrary to the spirit  of ACTA, not only should the

Polish exception allowing for private copying be kept in its liberal form but it should actually

be adjusted according to the growing needs of the information society.

In accordance with systems theoretical reasoning: the anti-ACTA protesters perceived the

permissible  personal  use  clause  as  an  important  mechanism  aimed  at  assuring  the

principles of reflexive justice within the framework of the Polish copyright law.

Interestingly enough, all the three experts aligned with this postulate for drafting proposals

on how to adjust the provision in light of the users' needs. Before these expert views are

described  however,  the  provision  of  the  Polish  Copyright  Law  at  issue  should  be

introduced.

The law as it stands

The Polish permissible private use524 exception is regulated in the Article 23 of the Polish

Copyright Act525 which reads as follows:

Permissible Personal Use of Protected Works526

Article 23.

1. It shall be permitted to use free of charge the work having been already disseminated

for purposes of personal use without the permission of the author. This provision shall not

524 Polish Copyright Act regulates also institution of the permissible public use that also has been subject to 
negotiations. Due to the limits of this paper this regulating will not be analysed in this paper.

525 Ustawa z dnia 4 lutego 1994 roku o prawie autorskim i prawach pokrewnych (tekst jednolity Dz. U. z 2006 r. Nr 
90, poz. 631, z późn. zm.), hereinafter referred to as the Polish Copyright Act.

526 All the translations from Polish into English are quoted from the English version of the Polish Copyright Act. 
available at the WIPO website: http://www.wipo.int/wipolex/en/details.jsp?id=3500 (Accessed 29.02.2016).
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authorize to build constructions according to other authors' architectural works as well as

architectural and urban planning works and to use electronic data bases possessing the

features of a piece of work unless this applies to one's own scientific use not connected

with profit-gaining purposes.

2. The scope of personal use shall include use of single items527 of works by a circle of

people having personal relationships, and in particular any consanguinity, affinity or social

relationship.

Additional  limits  to  the  scope of  the  permissible  personal  use clause  are regulated in

Article 34 and Article 35 of the Polish Copyright Act which have the following wording:

Article 34.

It shall be permitted to use the works, within the limits of permissible use, on the condition

that the author and the source have been named. The author and the source should be

named subject to existing options. The authors shall not have the right to remuneration,

unless this Act stipulates otherwise.

Article 35.

The permissible use must not infringe the normal use of the work or violate the rightful

interests of the author.

As may be inferred from the above text of the provision, the Polish private copy exception

does not refer to the legality of the source of the copyrighted work which might be used

within the scope of personal private use528.  Moreover,  it  does not make any distinction

between traditional copies of the work and digital ones.529 Nevertheless, the use of the

word “egzemplarz”, which is not equal to English “copy”, seems to refer to the physical

copy of the work and as a result the question of whether digital reproduction, including

downloading of the copyrighted works from the Internet, is lawful within the scope of the

527 In the WIPO version of this provision a word „copy” is used instead of the „item”. Nevertheless, in my opinion the
Polish word “egzemplarz”  which is used in the original version of this provision cannot be translated into English 
as a “copy”. The German “Exemplar” is much closer in meaning.

528 The legality of the source clause is inter alia regulated in Spanish, Finnish, and German copyright law. See: Jakub 
Chwalba, 'Pobieranie filmów i muzyki to nie kradzież', Rzeczpospolita of 21.08.2008, p. 3. In German copyright law
it takes a form of a presumption according to which permissible personal use is limited by the end-user's reasonable
belief that the work he is accessing has been legally made available.  See: Art. 53.1 of the Urheberrechtsgesetz.

529 Such a distinction between material and digital copies which allows for the personal use only with regards to the 
former is present in Danish Copyright Act. See: Janina Preussner-Zamorska, System Prawa Prywatnego. T.13. 
Prawo autorskie, Janusz Barta, (ed.), Warszawa 2007, p. 428.
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private use.  This  was  controversial  and  divisive,  not  only  for  the  representatives  of

conflicting interest groups, but also for the legal scholars. What is also important is that the

provision referred to “single exemplars”530 which underlines the fact that the reproduction

on the massive scale is not covered by this exception.

Nevertheless, the provision above is not limited to specific fields of exploitation531 and sets

no limits as to amount of the work that might be reproduced within the scope of private

use, hence it  is lawful  to reproduce a work in its entirety532.  The legitimate aim of the

private use is also not limited by this provision. Moreover, there is no limitation as to the

type of communication of the work that might be reproduced within the scope of private

use,  therefore  live performance  or  radio  and  television  broadcasts  might  be  legally

reproduced without the prior consent of the right-holder for the sake of the private use.533

Works that have been  disseminated but not officially published might also be subject to

private  use.  Nevertheless,  the permissible  use  clause  relates  only  to  works,  the  first

dissemination of which took place with the consent of the author of the work.534 In other

words, there is no clause on the legality of the source with regards to the particular copy of

the  work  that  might  be  used  within  the  scope  of  permissible  use,  however  the  first

dissemination of this work must have taken place with the consent of the creator.535

Seen from the perspective of systems theoretical reasoning, this form of the private copy

clause that excludes the possibility of mass reproduction (that is presumed to be normally

taking place for profit hence, within the economic system) simultaneously leaves a lot of

freedom  for  users  within  their  private  domain  to  fulfil  their  needs  of  educational,

informational or artistic nature. In fact it meets the standards of reflexive justice through the

introduction of the proper balance between all the relevant functional rationalities.

Also the scope of persons covered by the provision on the private use is quite broad as it

includes  individuals  who  are  bound  by  a  generally  called  “social  relationship”. It  is

assumed that for a  social relationship to exist, a social bond that is kept over a longer

530 The combination of the word single (pojedyncze) with the noun in plural exemplars (egzemplarze) is as peculiar 
combination in Polish as it is in English, as the denotation of the word single (pojedynczy) seems to exclude 
plurality of the described object.

531 Janusz Barta, Monika Czajkowska-Dąbrowska, Zbigniew Ćwiąkalski, Ryszard Markiewicz, Elżbieta Traple, Prawo
Autorskie i Prawa Pokrewne. Komentarz.”  Wyd. IV, Zakamycze, Kraków 2005, p. 309.

532 Ibidem.
533 Ibidem, p. 310.
534 Such is the interpretation of the expression “disseminated” that is regulated in the Article 6. 3 of the Polish 

Copyright Act, which reads as follows: “A disseminated work shall mean a piece of work which has been made 
available to the public in any way by its author's permission”.

535 This provision will be analysed in more detail with the use of a case study of a film before its world premiere in the 
following section devoted in whole to the analysis of the private copy clause in the digital environment.
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period  and  that  includes  personal  contact  (not  necessary  in  person,  but  contacts  via

correspondence would also be valid) is needed. It is the nature of the relationship that has

to be personal, notwithstanding the means of communication used. Therefore, according

to case law, clubs and associations that do not associate people who know each other

personally and keep long lasting personal contacts would not be covered by the Polish

private use exception536. This again is a good example of proper balancing between the

economic rationality, which requires legal protection of the monetary interests of the right-

holders,  and the  non-functionally  differentiated  social  segments  based  on the  logic  of

social relationship.

The  above-quoted  provisions  do  not  regulate  rules  on  private use of  databases  and

computer programmes that are regulated in separate provisions. These provisions  will not

be described in detail in this analysis as they were not the main subject of the negotiations,

which related mostly to the question of use of the cultural goods (music, films, books etc.)

on the Internet.

Limits to the permissible use provided for in the Articles 23 and 34 do not introduce any

particular burden on the users and leave them quite a wide scope of freedom with regards

to the right to personal copying. The only significant restriction on the scope of permissible

personal use might be interpreted from the wording of the Article 35 that introduces the

Berne three-step-test into the Polish copyright law. However, as will be described in more

detail  in the following paragraphs, interpretation of this provision is unclear both in the

Polish legal scholarship and in the case law, and ambiguity of its wording triggered very

hot disputes during the negotiations which were trying to determine a desirable shape of

copyright law in the information society.

In general, as might be inferred from the above quoted provisions and their interpretation,

the  Polish  clause  on  lawful  personal  use  seems  quite  liberal  as  compared  to  other

European jurisdictions. It  is possible that the high level of protection of users interests

entrenched in Polish copyright law through this provision was the most powerful trigger for

the  protests  against  ACTA537,  since  ACTA was  perceived  by  the  general  public  as

536 Janusz Barta, Monika Czajkowska-Dąbrowska, Zbigniew Ćwiąkalski, Ryszard Markiewicz, Elżbieta Traple, Prawo
Autorskie i Prawa Pokrewne. Komentarz. op.cit. p. 311.

537 It is obviously not the wide dissemination of expert knowledge in the field of law among the Polish masses that 
made the average citizens realize the significance and exact wording of the private copy clause and trigger the 
protests. Quite to the opposite – it is the appropriate form given to this legal mechanism by the legislator that made 
the law reflect the Polish social reality so well - that in fact it was generally believed that copyright law should be 
the way it really was. As easy as that. For in fact Polish society still gives a lot of importance to the mechanisms 
that shape the non-functionally differentiated social segments of relatives and friends, notwithstanding quite 
advanced level of the systemic differentiation of the general social system. The exchange of goods and services 
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precluding the  permissible private use of copyrighted works. This presumption becomes

even more evident when the more detailed interpretation of the permissible personal use

clause with relation to its limits in the digital environment is presented.

Permissible private use clause in the Internet. Prevailing interpretation of the Polish 
copyright law currently in force

Scope of the permissible private use clause and peer-to-peer networks

Given  the  abundant  literature  in  this  field,  the  technological  nature  of  peer-to-peer

networks will not be analysed here in detail. For the sake of this analysis suffice it to say

that  peer-to-peer  networks  are  based  on  two  processes:  the  uploading and  the

downloading  of  the  content.  These  should  be  treated  separately  for  the  purpose  of

analysing different legal meanings that Polish copyright law gives to these two acts.

aa) Uploading

Uploading  of the copyrighted materials onto the Internet involves an act of copying the

work and making it available to others, which are normally two separate exclusive rights of

the right holder, unless such an act remains within the scope of permissible use. To remain

within the limits  of  the  permissible  private use  the act  of  uploading must  satisfy three

conditions referring to the a) subject of the dissemination, i.e. the copyrighted work itself,

b) persons to whom the work will be made available, i.e. the “recipients” of the uploaded

work, which means also any potential downloaders c) general requirements provided for

by the three-step-test in Article 35.

With regards to the first condition, only a work which had previously been made available

to the public in any way with the author's permission can be subject to dissemination within

the scope of permissible private use.  This provision might be clarified better by way of a

quite common example relating to making works available to the public via the Internet

without consent of the author, e.g. a film before its world première. It happens quite often

that a copy of a film which has not yet had its first public  performance is given to a small

group of jurists for evaluation within the context  of  a film contest.  The author has not

however consented to  the further public circulation of the work. Nevertheless, a copy of

between non-functionally differentiated segments of Polish society is still so often, also in the field of information 
goods – that people would simply know if anyone was sanctioned for such acts should they be illegal. Until now the
circulation of information goods between relatives and friends – strongly entrenched in Polish culture, history and 
tradition - was accepted by law. The general public feared that this status quo might change with the new model of 
copyright law, imposed from outside, which had an image of negatively restricting the important social copynorms. 
That is why the representatives of the anti-ACTA protesters formulated the postulates of retaining the liberal form 
of the permissible private use clause also for the circulation of information goods within the digital environment.
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this film leaks to the Internet, where it is available to anyone. According to the prevailing

interpretation of Polish copyright law now in force, uploading of such a film before its world

première  would  not  be  protected  by  the permissible  personal  use  clause  and  would

infringe copyright of the right-holder. However, the same copy of the film -usually with the

following information screened at the beginning of the film “for your consideration only” or

“only for the academy awards” - might be a subject to personal use, after the film had been

publicly performed, no matter whether this performance took place in Poland, or outside its

territory.538 Therefore for an act of  uploading to remain within the scope of  permissible

personal  use the  work  must  have  been  previously  made  available  to  the  public  with

author's permission. Moreover, according to Article 34, the author and the source of the

work  should  be  named.  In  case  of  the  file-sharing practices,  proper  indication  of  the

authorship and the source of the work might seem difficult, however it should be stated

that  in  practice  files  with  copyrighted  materials  are  very  well  labelled,  as  the  proper

identification of the work facilitates searching. In labelling of MP3 files a system called ID3

Tag is used, which is a metadata container, that allows information such as the title, artist,

album, track number, and other information about the file to be stored in the file itself. 539

Rar archives allow for  uploading of  whole albums with  scanned covers of  the original

editions  that  include  information  about  the  authors  of  the  work.540 Often  the  works

themselves, e.g. films, or scanned books, include the indication of the authorship.541

As far as the second condition is concerned, the permissible personal use clause limits the

group of recipients to whom work might be lawfully disseminated to circle of people having

personal relationships, and in particular any consanguinity, affinity or social relationship. As

has already been stated, the most vague expression of social relationship is interpreted as

referring to a relationship that is based on a social bond that is kept for a longer period and

that includes personal contacts. Given the fact that already before the technological and

social changes triggered by the Internet revolution, it had been clarified in scholarship and

case law that  it  is  the nature of  the relationship that  has to  be personal  (i.e.  at  least

members of the group have to know each other personally, although they do not have to

meet in person) and not the type of contacts that decides the limits of the  permissible

personal  use  clause, virtual  friendships should be regarded as belonging to the  social

538 Jakub Chwalba, 'Korzystanie z programów peer-to-peer a dozwolony użytek prywatny w prawie polskim'. Zeszyty 
Naukowe Uniwersytetu Jagiellońskiego. Prace z Prawa Własności Intelektualnej, z. 102, Kraków 2008, pp. 30-31.

539 See: e.g.:http://id3.org/ (Accessed on 29.02.2016)
540 Jakub Chwalba, op.cit., p.44.
541 Ibidem.

237



relationship recognized by Polish Copyright  Act.  Therefore, to remain lawful  under this

provision an act of uploading must refer to recipients who are either members of the family

or individuals with whom the uploader is bound by the personal relationship of any kind,

including virtual relationships.

It is assumed that peer-to-peer file-sharing in the closed communities' networks, based on

small servers that allow a limited number of individuals who are in a social relationship to

access the network, understood as in the Article 23, is lawful as it remains within the scope

of permissible personal use clause.542 A good example of such a case is the use of Direct

Connect  networks  for  file-sharing  purposes  between  members  of  closed  communities,

such as a group of students living in the same university dormitory or neighbours from the

block of flats. The borderline between the lawful use and infringement would in such a

case be constituted by the ability to prove that members of the network know each other

and  remain  in  the  social  relationship that  is  of  personal  nature.543 Big  dormitories,

accommodating hundreds of students wouldn't qualify, nor would extended neighbourhood

communities where no social relationship can be proven.

The legal use of the Direct Connect networks and such like are not limited to groups living

in the same neighbourhood. Given the possibility to limit access to a Direct Connect hub

through the  setting of  a  whitelist,  file-sharers  belonging to  a group of  friends living in

various geographical locations may also legally exchange copyrighted works at a distance

(their friendship fulfils the requirement of the social relationship of a personal nature).

In general, various types of private peer-to-peer systems, such as Direct Connect hub, are

especially fit for purpose of the file-sharing within the scope of Polish permissible personal

use clause. A private peer-to-peer network is “an Internet overlay in which the resources

and infrastructure are provided by the users, and new users may only join the network by

personal invitation.”544 This can be achieved either by using a central server to authenticate

clients or by an exchange of passwords or cryptographic keys among friends.545 Further,

542 Jakub Michał Doliński, 'Dozwolony użytek prywatny a piractwo internetowe.' Monitor Prawniczy. Dwutygodnik 
Prawa Polskiego, 19/2002, p. 8.

543 Ibidem.
544 “This definition excludes systems that rely on public servers, such as many online social networks and media 

sharing websites, but it does not necessarily imply decentralisation – some private peer-to-peer networks use central
servers (e.g. Direct Connect), but access to those servers is restricted to invited users, and the servers are owned and
operated by users of the network.”
Michael Rogers and Saleem Bhatti, 'How to disappear completely', paper presented on the First International 
Workshop on Sustaining Privacy in Autonomous Collaborative Environments (SPACE 2007), IFIPTM 2007, Joint 
iTrust and PST Conferences on Privacy, Trust Management and Security July 30th – August 2nd 2007, Moncton, 
New Brunswick, Canada, p. 2; available at: http://www.cs.st-andrews.ac.uk/~saleem/publications.html. (Accessed 
29.02.2016).

545 See: http://en.  wikipedia  .org/wiki/Private_P2P (Accessed 29.02.2016).
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"[s]ome private peer-to-peer networks allow direct connections between any pair of users,

while others only allow direct connections between users who know one another.”546 The

former  are  referred  to  as  group-based networks (e.g.  Groove,  Shinkuro,  PowerFolder,

Octopod) and the latter as  friend-to-friend networks (e.g.  Turtle,  GNUnet).547 Friend-to-

friend networks, which provide authentication of the peer with every connection and are

most convenient for the exchange of files with persons remaining in social relationship of a

personal nature.

Article 35 introduces a vague and controversial condition, which applies in addition to the

limits referring to the copyrighted work that might be legally uploaded and the group of the

recipients that would be able to get access to it. Generally it is accepted by the scholarship

and the case law that this provision should be applied and analysed individually on a case

by case basis. It is assumed that this clause allows for the intervention in situations that

fulfil the requirements of the provisions regulating the permissible personal use, but which

are however against the underlying ratio legis of the regulation, and thus would constitute

abuse  of  the  permissible  personal  use.548 A good  example  is  a  situation  in  which  an

individual makes a work available to others beyond the scale of real needs e.g. to all their

wide circle of friends or with knowledge that the real recipient interested in getting access

to the work is a “friend of a friend”.549

Nevertheless,  it  should  be  emphasised  that  interpretation  of  the  Article  35  is  not

unequivocal,  especially with  regards to  dissemination of  the copyrighted works on the

Internet. Some commentators claim that in case of uploading, there is no need to interpret

first two conditions referring to the work and the group of people to whom the work might

be lawfully disseminated, given the fact that in any case dissemination on the Internet

without consent of the right-holder infringes the normal use of the work and violates the

rightful interests of the author.550 Due to this ambiguity this provision was hotly disputed by

the participants of the round table negotiations on the role of copyright in the information

society, as will be described further on in this analysis.

546 Ibidem.
547 Ibidem.
548 Piotr Wasilewski, Komentarz do niektórych przepisów ustawy o prawie autorskim i prawach pokrewnych, 

LexisNexis, Warszawa, 2012.
549 Ibidem.
550 See e.g.: Paweł Podrecki, Zbigniew Okoń, Paweł Litwiński, Marek Świerczyński, Tomasz Targosz, Mrcin Smycz 

and Dariusz Kasprzycki, Prawo Internetu, LexisNexis, Warszawa 2007, p. 411.
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bb) Downloading

Downloading involves an act of reproduction of the copyrighted work and, reproduction is

normally an exclusive right of the right holder, unless it comes within scope of permissible

use. To remain within the limits of the  permissible personal use  the act of  downloading

must satisfy two conditions out of the three described already with regards to the act of

uploading, which refer to the a) subject of the dissemination, i.e. the copyrighted work, b)

general requirement provided for by the three-step-test regulated in the Article 35.

The  third  requirement  concerning  the  personal  limitations  refers  only  to  the  act  of

dissemination. Therefore, from the downloader's perspective it doesn't matter whether he

remains in any social relationship of personal nature with the uploader.551

The first of the conditions mentioned above doesn't need any further interpretation as its

application is identical with regards to the act of downloading and uploading.

As far as the second condition is concerned, the prevailing opinion in the scholarship is

that the general clause regulated in the Article 35 cannot be applied to the general type of

acts, i.e. downloading as the act of multiple Internet-users, but must be analysed in every

individual  case.552 The behaviour in every case of  downloading should be analysed to

make sure it doesn't “infringe the normal use of the work or violate the rightful interests of

the author.” Nevertheless, it is generally assumed that the act of downloading is as a rule

permissible,  although some commentators disagree.553 The lack of the decisive case law

concerning this provision adds to the ambiguity in the meaning of Article 35 of the Polish

Copyright Act.

The question arises as to why the acts of  uploading and downloading should be treated

separately for the sake of the legal analysis, given the fact that most peer-to-peer networks

involve uploading as a process simultaneous to and inevitable for the act of downloading.

Nevertheless,  notwithstanding  the  fact  that  many  peer-to-peer  networks  encourage

uploading and try to get rid of leeches554 who parasitise on the works uploaded by others,

still  some  network  clients  exist  that  allow  downloading  with  the  function  of  disabling

simultaneous uploading e.g. BitTorrent's clients like Vuze and μTorrent. 555

551 Jakub Chwalba, 'Pobieranie filmów..' op.cit. p. 2.
552 Ibidem.
553 Paweł Podrecki et al. op. cit. p.411.
554 A leech in BitTorrent terminology refers to a peer who is downloading much more than they are uploading. See: 

http://en.  wikipedia  .org/wiki/Terminology_of_BitTorrent#Leech.(Accessed 29.02.2016)
555 For the practical instruction on how to disable uploading function in BitTorrents see: 

http://www.youtube.com/watch?v=YDncdsQEh7s; in μTorrents see: http://www.ehow.com/how_7146458_disable-
upload-utorrent.html. (Accessed 29.02.2016).
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Scope of the permissible personal use clause and peer-to-mail networks

Peer-to-mail networks as a rule are networks for the exchange of files between individuals

who know each other.  Proper design of a mailing list would include only persons with

whom one is bound by social relationship of a personal nature and the dissemination only

of  works  that  have  already been made available  to  the  public  in  any way by or  with

permission of their author would fall within the scope of the Polish clause on permissible

personal use of the copyrighted work.

Scope of the permissible personal use clause and file-hosting services

File-sharing through the use of the  file-hosting  services remains within the scope of the

permissible  personal  use  clause if  that  requirements  described above with  regards to

peer-to-peer and peer-to-mail networks are met. It should be assumed that a user of the

file-hosting service who makes his password available to people that are not covered by

the exception of a special type of relationship as regulated in the Article 23, e.g. on a forum

which is publicly accessible, is acting outside the scope of the permissible personal use.

Scope of the permissible personal use clause and uploading on the social networking services

Due  to  the  fact  that  long-distance,  correspondence-based  relationship  had  been

acknowledged as being within the scope of the permissible personal use clause before the

Internet revolution took place, virtual friendships made on social platforms should also be

classified  as  such,  provided  that  such relationships  are  of  personal nature.  Facebook

friends would qualify for the exception regulated in the Article 23 only when they are not a

collection of random contacts, or contacts used only for business, but people with whom

one is bound by a personal relationship.

Proposed amendments

As the above provided analysis shows, the prevailing interpretation of the scope of the

permissible  personal  use  clause  in  the  digital  environment  according  to  the  Polish

copyright law currently in force is quite liberal and resembles more the pro-open access

than the strong proprietary paradigm postulating absolute control on the side of the right-

holders. Nevertheless, this liberal interpretation is contested by advocates of the strong

copyright protection556 and the lack of the adequate case law results in a very high level of

legal uncertainty with regards to the everyday acts of Internet users. Therefore, it shouldn't

be surprising that the topic of the personal use exception triggered a lively debate during

the round table negotiations devoted to the role of copyright law in the information society

organized in the aftermath of anti-ACTA protests.

556 Paweł Podrecki et al. op. cit. p.411.
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All three experts referred to the question of private copy in the Polish copyright law, and all

of them in different ways, suggested amendments that align with the postulates of the

protesters lobbying for the high level of protection of the public interest through the broad

exception allowing for the  permissible personal use of copyrighted works. Hereinafter all

three proposals will be described and compared. Subsequently, the compromise taken by

the negotiating parties will be introduced.

Explicit permission for Internet downloading within the scope of permissible 
personal use. Proposal drafted by prof. Ryszard Markiewicz557

In his proposal Prof. Ryszard Markiewicz suggested that one of the major triggers for the

anti-ACTA protests  in  Poland  was  a  general  belief  of  the  public  that  ACTA penalized

downloading of copyrighted materials from illegal sources for personal use. In his opinion,

the proper balance between the protection of the copyright holders' interests on one hand,

and the users' on the other, requires a clear statement within the provision on permissible

personal  use that  would  beyond  any  doubt  make  it  explicit  that  downloading of

disseminated copyrighted works is lawful when it is done within the scope of personal use.

He suggested the following wording of  the first  sentence in the first  paragraph of  the

provision:

Article 23 of the Polish Copyright Act:

1.It shall be permitted to use free of charge the work having been already disseminated for

purposes  of  personal  use  without  the  permission  of  the  author,  including  the  act  of

downloading of all the works available publicly in a way that allows anyone to get access

to the work in the place and time individually chosen.

Presumption of the legality of the source. Proposal drafted by Prof. Jan 
Błeszyński558

Prof. Jan Błeszyński also noticed that interests of the users concerning getting access to

the  copyrighted  materials  via  Internet  should  be  better  protected.  According  to  him,

Internet  users  accessing  copyrighted works  publicly  available  on  the  Internet  who  are

acting in good faith should not run the risk of legal liability. In his proposal however, Prof.

Błeszyński refuses to broaden the scope of the clause on the private use and suggests

introduction of the legal rebuttable presumption, according to which all copyrighted works

557 Ryszard Markiewicz, Sugestie w sprawie zmian prawa autorskiego w związku z eksploatacją utworów w Internecie,
available at: http://warsztaty.mac.gov.pl/prawo_autorskie/doku.php?id=warsztat_2520prawo_2520autorskie  
(Accessed 29.02.2016)

558 Jan Błeszyński, Prawo autorskie w Internecie. Propozycje de lege ferenda. Available at: 
http://warsztaty.mac.gov.pl/prawo_autorskie/doku.php?id=warsztat_2520prawo_2520autorskie. (Accessed  
29.02.2016)
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available on the Internet would be treated as if  they were made available legally.  This

presumption would also protect users accessing the works that were put on the Internet

illegally, provided that they were acting in good faith.559

A “copy” instead of an “exemplar” - an easy shift of permissible personal use 
clause into the digital environment. Proposal drafted by Prof. Elżbieta Traple

Prof. Traple also didn't have any doubts as to the fact that access to copyrighted works

available publicly on the Internet should be legal and that downloading of material already

available online cannot give rise to liability of the Internet user. Traple's proposal seems to

solve the  problem of  the Polish personal  use clause in  the digital  environment  in  the

easiest  way by replacing  the  controversial  single  exemplars  expression  with  the  word

copies  so  that  there  would  be  no  doubt  as  to  the  fact  that  both  material  and  digital

reproductions fall within the scope of permissible personal use.

Negotiated compromises

All the parties to the negotiations agreed that the provision on the exception allowing for

the lawful personal use should be amended as its current wording introduces high level of

legal  uncertainty with  regards to the acts of  users.  It  was admitted that this exception

should be expressed as precisely as possible given that it regulates the rights and duties

of the general public. It was also stated that the notion of a social relationship, referring to

the scope of persons who are covered by the permissible personal use exception, should

be defined more precisely, as currently it introduces a high level of uncertainty in the digital

environment especially with regards to social networks such as Facebook, but also the

file-sharing platforms, where in many cases virtual peers are not in personal relationship

between one another.

The third proposal, drafted by Prof. Traple proved to be the least controversial and was

approved of as being a good starting point for the future amendments of Polish Copyright

Act in line with the emerging needs of the information society. The first proposal by Prof.

Markiewicz was thought of as being too direct and as such endangered the legitimate

interests of copyright holders. The project based on the idea of presumption of legality of

the source of the accessed copyrighted work, drafted by Prof. Błeszyński, was rejected as

introducing too high a level of uncertainty and as such, not solving the current problems.

During  the  negotiations,  Dutch  debates  suggesting  introduction  of  an adaptation  right,

allowing  for  all  types  of  non-commercial  use  of  copyrighted  works  without  author's

559 A construction similar to the one used in the German copyright law.
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consent, were also referred to as useful for keeping a proper level of protection for users'

interests.

In the report closing this part of  the negotiations, participants approved of the need to

replace the inept expression of single exemplars with the term copies, which would refer

both to physical and digital reproductions.

To sum up this part of the negotiations, it should be stated that, in line with the postulates

of the anti-ACTA protests, it seems that the scope of the quite liberal Polish  private copy

exception will  not  be  limited  by the  recent  international  trends instantiated  by but  not

limited to the ACTA Treaty. In fact, quite the opposite: they express beyond any doubt that

permissible personal use clause applies as much to the digital environment as it does to

the traditional one. This contingency should be perceived as a willingness to take just

another step in the direction of implementing the principles of  reflexive justice  within the

framework of Polish Copyright law by balancing the economic logic with the wide range of

other rationalities shaped by the copynorms that evolved within the systems of education,

art, science and non-functionally differentiated circles of relatives and friends.

Three-step-test

The  following  issue  that  is  related  to  the  question  of  permissible  personal  use in

particular,and exceptions and limits to copyright in general, is the application of the three-

step-test and its function within the national law regulated by the Article 35 of the Copyright

Act.

Proposed amendments

Prof. Markiewicz suggested in his proposal that the  three-step test should be removed

from the wording of the Copyright Act and it should be treated instead as addressed to the

legislator who is bound by it when introducing exceptions to copyright protection, and not

to  the  end-users  acting within  the  scope of  exceptions.  The Professor  stated that  the

current wording of Article 35 introduces uncertainty with regards to the scope of exceptions

to copyright and as such should be removed.

Negotiated compromise

The above mentioned proposal triggered heated debate. On one hand, it was pointed out

that Article 35 introduces an element of uncertainty as to the scope of lawful use and its

location  in  acts  of  international  law should  be treated primarily as  a  guideline  for  the

national  legislature.  On  the  other  hand,  it  was  emphasized  that  there  must  be  a

mechanism assessing whether use of the work does not go beyond lawful exceptions (i.e.

does not affect the normal exploitation of the work and does not cause undue harm to the
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copyright  holder),  which  is  also  required  by  Directive  2001/29/EC560.  Eventually,  the

removal of the Article 35 was not put on the list of official  recommendations for future

amendments of copyright law that was issued at the end of the proceedings of the round

table. This decision was justified by the presumption that precise wording of the future

provisions on the lawful uses in the planned amendments should minimize the level of

uncertainty with regards to rights and duties of the general public which is now present

because of the ambiguity of Article 35.

The question of the right holders' remuneration for free access to copyrighted works on 
the Internet

The  question  on  the  scope  of  the permissible  personal  use  clause  is  inseparably

connected with the issue of right holders' remuneration for the free access to copyrighted

works on the Internet in accordance with the balancing principles of reflexive justice. 

Polish Copyright Act introduces the levy system that is meant to balance the legitimate

interests of the copyright holders on the one hand, and the end-users on the other in

relation to the private copy exception. Viewed from the perspective of systems theory, this

mechanism is aimed at ensuring a proper equilibrium between the economic logic and all

the other rationalities of both functional and non-functional nature. The question whether

and  how  this  levy  system  should  be  adapted  to  the  emerging  needs  of  the  digital

environment has also been subject to the negotiations.

The law as it stands

Articles 20 and 201 of the Polish Copyright Act regulates the current levy system.

Article 20 reads as follows:

1. Producers and importers of:

1. tape recorders, video recorders and similar devices,

2. photocopiers, scanners and other similar reprographic devices which

allow to make copies of all or a part of a published work,

3. blank carriers used for fixing, within the scope of personal use works or

objects  of  related  rights,  with  the  help  of  the  devices  listed  in

subparagraphs  1  and  2  –  shall  be  obliged  to  pay  to  collective

management  organizations  specified  in  paragraph  5  which  act  to  the

benefit  of  artists,  artistic  performers,  producers  of  phonograms  and

560 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 
certain aspects of copyright and related rights in the information society.
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videograms, and publishers, fees at not more than 3% of the amount due

from the sale of those devices and carriers.

2. The amount received in the form of fees from the sale of tape recorders and

other similardevices as well as blank carriers related thereto, shall be distributed

as follows:

1) 50% - to artists;

2) 25% - to artistic performers;

3) 25% - to producers of phonograms.

3. The amount received in the form of fees from the sale of video recorders and

other similardevices as well as blank carriers related thereto, shall be distributed

as follows:

1) 35% - to artists;

2) 25% - to artistic performers;

3) 40% - to producers of videograms.

4. The amount received in the form of fees from the sale of reprographic devices

as well as

blank carriers related thereto, shall be distributed as follows:

1) 50% - to artists;

2) 50% - to publishers.

Article 201 stipulates that:

1. Any person who is in possession of any reprographic devices and conducts

economic activities within the scope of reproduction of works for the personal use

of  third  parties,  shall  be  obliged  to  pay,  through  a  collective  management

organization,  fees at  up  to  3% of  proceeds generated from such activities,  to

authors and publishers, unless the reproduction is done on the basis of a contract

signed with a right holder. Such fees shall be paid to authors and publishers in

equal parts.
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2. The  Minister  competent  for  culture  and  protection  of  the  national  heritage,

having consulted collective management organizations,  associations of  authors

and publishers as well a respective chamber of commerce, shall define, by way of

a regulation, the fees referred to in paragraph 1, taking into account the share of

works reproduced for personal use in all of the reproduced materials, the manner

of collection.

Proposed amendments

Prof.  Błeszyński  in  his  draft  emphasizes  that  the  reproduction  and  distribution  of  the

copyrighted works in the digital environment on a massive scale and the lack of control of

this process endangers the legitimate interests of the copyright holders. In his opinion, as

much as the interests of the end-users should be protected by clear regulations on the

private copying, which should minimise the legal uncertainty with regards to rights and

duties of the general public, so should the interests of the copyright holders be protected

through the amendment of  current  levy system, that would be applied with regards to

copying and distribution in the digital environment. According to this proposal, free use of

the  copyrighted  works  available  on  the  Internet  should  be  lawful  provided  that  the

copyright holders be adequately compensated for it through the system of fees collected

from the producers and importers of the devices allowing for  downloading, copying and

distribution of the copyrighted works in the digital environment.561 In Błeszynski's opinion

all types of digital use of the copyrighted works, and not only those within the scope of the

private use clause, should be made lawful on the basis of a statutory license. According to

his  proposal  this  new levy system should replace the old  one regulated in  Article  20,

however the 3% rule should be kept. This new levy system should be based on statistical

analysis  showing  how  digital  devices  are  used  in  practice  (how  much  they  indeed

endanger legitimate interests of the right holders).

The  other  two  experts  did  not  refer  to  this  question  in  their  reports,  hence  Prof.

Błeszyński's proposal remained at the core of the negotiations with regards to this topic.

Negotiated compromise

Although  all  the  parties  to  the  negotiations  agreed  that  copyright  holders  should  be

compensated for the free use of copyrighted works over the Internet, Prof. Błeszyński's

suggestion was not accepted as the final statement for the sake of the report closing the

561 It should be emphasized that, even though it has not been raised during the negotiations, an alternative proposal had
earlier been presented in the Polish scholarship, suggesting that the extended levy system could attach to the 
Internet access rather than digital devices and storage media/carriers. See: e.g. Jakub Chwalba 'Korzystanie z 
programów peer-to-peer...' op.cit. p. 51.; Jakub Chwalba, 'Pobieranie filmów...' op.cit.p.3.
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negotiations. Nevertheless, it was agreed that qualitative and quantitative research should

be undertaken in order to assess the real value of the Internet-based market in Poland and

to describe end-users' behaviour so that it could be stated beyond any doubt whether and

to  what  extent  Internet  users'  practices  indeed  endanger  the  legitimate  interests  of

copyright holders. It  was decided that this research will  be conducted by a consortium

consisting both of governmental and non-governmental institutions. It was also decided

that this research should be treated as the starting point for the new social contract that

would become the basis of the amended copyright law, seeking to respond to the novel

needs of the digital environment. From a systems theoretical perspective, this suggestion

could  be  perceived  as  another  instance  of  the  political  system  “inviting” the  scientific

system to “help decide” on the optimal shape of the legal regulations aimed at installing

reflexive justice in the context of the production, reproduction, dissemination of and access

to information goods.

Concluding remarks with regards to the outcome of the round table negotiations
Surprisingly  enough,  the  negotiations,  even  though  triggered  by  the  very  aggressive

discourse which started with the street protests and Internet attacks, went smoothly and

gave  hope  that  a  long-standing  compromise  between  conflicting  interests  of  various

groups, representing diverse rationalities that are potentially in friction, could be reached.

The arrangements made so far show that quite liberal Polish provisions on  private use

might be further modified in a “user-friendly”  way,  and also that  a compromise on the

question of remuneration for the use of copyrighted material on the Internet will be found.

The introduction of an adaptation right based on the Dutch model, allowing for all types of

non-commercial  use  of  copyrighted works  without  author's  consent  is  also  a  potential

option. The most immediate reform is supposed to remain within the current international

regime, using however the possible exceptions to the maximum. Nevertheless, in the last

part  of  negotiations  a  suggestion  arose  that  Poland  might  even  be  willing  to  start  a

campaign to re-negotiate some international treaties so that they would reintroduce the

lost balance of various interests protected by the copyright regime562, since this is the only

way  to  restore  the  law's  ability  to  regulate  human  behaviour  when  it  comes  to  the

production, reproduction, dissemination of and access to information goods in the digital

environment.

562 All the reports from the proceedings of the round table on the reform of intellectual property law in Poland are 
available on the Internet. See at: http://warsztaty.mac.gov.pl/prawo_autorskie/doku.php?
id=warsztat_2520prawo_2520autorskie (Accessed 29.02.2016).
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The proceedings of the round table seem to prove that the strong support of the anti-ACTA

protesters for the high standard of protection of the public interest managed to shape the

discussion on the future amendments of the Copyright Act. Amendment proposals that aim

at making the  private copy clause applicable both with  regards to  physical  and digital

copies  seem to  prove  the  fact  that  the  question  of  access  to  knowledge  and  culture

(expressed in various types of information goods) was treated seriously by the participants

of the negotiations. Nevertheless, the discussion on the need to perform research showing

the real situation on the Polish Internet market as well as the refusal to remove Article 35

from the Copyright Act and the undisputed acceptance of the fact that individuals who

facilitate  uploading and  downloading  with  commercial  gain  are  acting  outside  of  the

permitted use and shall be severely punished, seem to prove that the quest for the proper

balance between the protection of the users' rights on one hand  and copyright-holders'

interests on the other has led the whole process of negotiations.

Nearly four years after the anti-ACTA protests, not all of the postulates of the protesters

have been realized. Nevertheless, the “spirit” of intellectual property law-making processes

in  Poland  has  changed  considerably.  The  inclusive  character  of  the  law-making

procedures,  acknowledgment  of  the  importance  of  various  rationalities  in  shaping

balanced  copyright  rules  as  well  as  the  cooperation  with  the  academic  experts  were

retained  as  the  round-table  negotiations  were  transformed  into  the  regular  fora  on

copyright  law,  where  representatives  of  all  the  relevant  interest  groups  are  invited.

Although the major amendment of Polish copyright law is still awaited, the steps taken so

far seem to confirm that  the liberal  approach to  permitted use aimed at providing the

widest  possible  access  to  (and  to  some  extent  also  re-use  of)  information  goods  in

accordance with the needs of relevant functional and non-functional rationalities will  be

kept.  The  draft  of  the  amendments  to  the  Polish  Copyright  Act563 provide  for  further

liberalisation in the scope of the right to quotation, extend the catalogue of the permitted

uses, allow for cacheing, and also regulate the use of orphaned and out-of-commerce

works. Although the new regulations were not in fact at all “invented” on the Polish soil, as

they are to the great extent introduced in the process of implementing the EU Directives, it

is still remarkable that a considerable effort has been taken in order to give the national

norms the most liberal form attainable within the framework of the existent European law.

563 See: http://www.prawoautorskie.gov.pl/pages/strona-glowna/zmiany-w-prawie/prawo-autorskie/projekt-zmiany-
ustawy-o-prawie-autorskim-i-prawach-pokrewnych.php  (Accessed 29.02.2016).
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During the last Forum on Copyright Law, options for minimising obstacles for open source

and creative commons licensing models have also been discussed564.

Given that the ACTA treaty, which was initially approved of by the Polish government is not

much concerned with the users' rights, but rather concentrates on the right-holders – and

is far from the liberal open access approach the shift in the attitude of the government and

its eventual willingness to listen to the postulates of the protesters seems unusual. This is

even more so when we consider that at the beginning of the protests the government was

reluctant to listen to the opponents and rather indifferent towards the calls for improving

the protection of the public interest within the copyright regime.

Observed from the perspective of  systems theory,  this  contingency can be seen as a

reaction of the political system to the increasing discrepancy between copyright law and

the informal copynorms aimed at restoring the regulatory power of the legal system in the

field of the production, reproduction, dissemination of and access to information goods. It

is also an example of the so far passive regulated – the non-copyright-holders (actors of

the political system) - resolving to change the law in the context of its regulatory failure. As

lobbying  in  its  traditional  form  has  been  mostly  reserved  to  the  other  groups  of  the

regulated - i.e.: copyright-holders - the non-copyright-holders have resorted to the more

spontaneous strategy of  protests  to  show their  objection  to  the direction  in  which  the

reform  of  copyright  law,  through  the  adoption  of  the  ACTA  treaty,  might  go.  The

demonstrations, in turn, led to a more organised (but innovative) form of strategy of law-

changing that took the shape of round table negotiations (replaced later on by the regular

Fora  on  Copyright  Law)  open  for  the  actors  representing  all  the  diverse  rationalities

relevant  for  the  ecosystem  of  copyright  law.  This  opened  the  gate  for  all  the  logics

pertinent  to  the  production,  reproduction,  dissemination  of  and  access  to information

goods that counterbalance the one-dimensional, economic perspective to be taken into

account. The anti-ACTA protests that started in Poland, and had importantly influenced

both political  and legal  situation on the level of  the state,  soon spread across borders

signalling an essential shift in the intellectual property law-making processes both on the

European and the global level.

564 http://www.prawoautorskie.gov.pl/pages/posts/odbylo-sie-szoste-forum-prawa-autorskiego-691.php  (Accessed 
29.02.2016).
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Failure of ACTA on the European level – the multitude of rationalities enters the
global game
Due to the existence of the shared competence between the EU and the Member States in

the field of intellectual property law, the entry into force of the ACTA Treaty on the territory

of  the  EU required  ratification  by  all  States  as  well  as  the  consent  of  the  European

Parliament and the Council (Article 218 TFEU).

Nevertheless, in the aftermath of the protests that spread across the whole Europe, on 3

February  2012  the  Polish  government  announced  that  it  was  halting  the  ratification

process. Bulgaria, Czech Republic, Latvia, Lithuania, Slovakia and Slovenia followed.

On 22 February 2012, the European Commission asked the European Court of Justice to

assess whether the ACTA agreement violated the EU's fundamental  human rights and

freedoms, thereby resulting in delay for the ratification process in the EU.  However, the

revision of the Court  was no longer necessary as the European Parliament eventually

voted against the ratification of ACTA on the 4 July 2012 (478 against, 39 votes for and

165 abstentions)  in view  of its exclusion from the negotiations on the Treaty and their

secrecy, as well as due to the recent massive protests on the Internet and in the streets of

many European countries.

Therefore, also at the European level the multitude of the rationalities counterbalancing the

pure economic perception of information goods made themselves seen and heard, leading

eventually  to  the  failure  of  the  ACTA ratification  process.  Also  at  this  level  the  most

immediate  reaction  within  the  framework  of  copyright  law  making  took  the  form  of

procedural  transparency aimed at providing wider access to representatives of various

interest groups that allowed for better acknowledgment of diverse rationalities relevant for

the ecosystem of copyright law.

In the aftermath of the anti-ACTA protests, the public consultation on the review of the EU

copyright rules was held between 5 December 2013 and 5 March 2014 “which covered a

broad range of issues, i.e. territoriality in the Internal Market, harmonisation, limitations

and exceptions to copyright in the digital age; fragmentation of the EU copyright market;

and how to improve the effectiveness and efficiency of enforcement while underpinning its

legitimacy in the wider context of copyright reform”565. The public consultations generated

broad  interest  with  more  than  11  000  responses,  including  questions  and  comments

565 Report on the responses to the Public Consultation on the Review of the EU Copyright Rules, available at: 
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/contributions/consultation-
report_en.pdf (Accessed 29.02.2016).
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concerning the consultation document.566 The report proved also the social divide as to the

perceived need for amendments between the representatives of different interest groups

as illustrated on the table below.

 

The table is copied from http://di.com.pl/pic/photo/oryginal/consultation_overview2_1406799789.png.

566 Ibidem.
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Although a proposal for European copyright reform to address this divide is still awaited,

the extensive and transparent public consultations organised by the Commission mark an

important shift in the law making processes within the framework of European intellectual

property law that could be perceived as emerging in response to the outburst of the public

distrust towards opaque negotiations on the ACTA Treaty.

The outstanding influence of the anti-ACTA protests on national and European institutions

shows that  the discontent  of  the civil  society representing diverse functional  and non-

functional rationalities that are potentially in conflict with the current copyright paradigm

should  no  longer  be  underestimated.  In  fact,  it  seems  to  predict  the  rise  of  a  new

constituent power in the legislation process of the international intellectual property regime.

This  in  turn  alters  the  substantial  copyright  law-making  global-local  conundrum  that

promises a more balanced approach in accordance with the principles of reflexive justice.

The failure of the ACTA Treaty brought also a shift in the inter-institutional relations within

the  European  Union,  potentially  raising  the  status  of  the  European  Parliament  in  the

copyright debate. Since the very beginning of the anti-ACTA postulates, even before they

turned into mass protests – the European Parliament was very active in counterbalancing

the position of the European Commission concerning the negotiated regulations, and even

more  the  procedures  that  ruled  them.  Due  to  the  specificity  of  lobbying  within  the

European  Union  as  well  as  the  origin  and  historical  conditions  shaping  these  two

institutions  -  which  differ  a  lot  in  terms of  their  position  in  the  copyright  debate  -  the

Commission  tends  to  refer  to  the  economic  perspective,  representing  the  interests  of

copyright-holders  (in  most  cases  corporate  copyright-holders,  actors  of  the  economic

rather than creative systems), whereas the European Parliament is much more open to

suggestions  of  non-governmental  organizations  and  citizen/consumer  associations.

Hence,  the  Parliament  is  more  likely  to  represent  the  multiple  rationalities

counterbalancing the over-economized approach.

Already at the level of negotiations, the inter-institutional clash between the Commission

and the European Parliament  made itself  visible.  The Parliament repeatedly urged for

transparency and in its resolution of 10 March 2010 called on the European Commission

to  "immediately make all documents related to the ongoing international negotiations on

the Anti-Counterfeiting Trade Agreement (ACTA) publicly available".

The Parliament reminded also the Commission that  the enforcement of  IPRs must be

“accomplished in a manner that does not impede innovation or competition, undermine
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IPR limitations and personal data protection, restrict the free flow of information or unduly

burden legitimate  trade,”567 therefore  underlying  the  importance of  multiple  interlocking

rationalities relevant within the ecosystem of copyright law.

In its Resolution, the Parliament also deplored “the calculated choice of the parties not to

negotiate through well-established international bodies, such as WIPO and WTO which

have  established  frameworks  for  public  information  and  consultation.”  The  Parliament

stated  that  under  the  Treaty  of  Lisbon  the  European  Commission  needed  to  provide

“immediate and full information” to the European Parliament on international treaties such

as ACTA. The Parliament stressed that “unless it is immediately and fully informed at all

stages of the negotiations, it reserves its right to take suitable action, including bringing a

case before the Court of Justice in order to safeguard its prerogatives.”

Therefore,  it  should  be stated  that  the  Parliament's  action  regarding  the  ACTA Treaty

concerned both the merits as well as procedures according to which the Treaty had been

negotiated.  In  both  of  these  dimensions  the  postulates  formulated  by  the  European

Parliament followed the principles of the reflexive justice and repeatedly urged for inclusion

of diverse rationalities relevant within the framework of copyright law making.

Following the failure of the ACTA ratification process, the European Parliament retained its

interest in copyright issues, arguing for a multidimensional perception of information goods

and a reflexive approach within copyright law. The most recent input of the Parliament in

this respect took the form of the report prepared by Julia Reda that was adopted by the

Parliament in July 2015. This report calls for priority to be given to “reforming exceptions to

copyright  protection  since  exceptions  fulfil  such  an  essential,  multi-faceted  role:  they

provide  creators  with  the  space  to  create  new  works,  users  with  legal  certainty  for

everyday activities,  and access to culture and knowledge for everyone."568 Additionally,

"the  report  marks  the  first  time  that  Parliament  has  demanded  mandatory  minimum

standards for  user  rights  in  copyright,  which  may  not  be  restricted  by  technical  copy

protection measures or contractual terms."569 The European Parliament has also urged the

Commission  to  reduce  geo-blocking  measures  -  when  a  person  is  unable  to  access

content online due to their geographical location - "particularly to allow cultural minorities

to access content in their language online."570 In addition, “[t]he adopted recommendations

567 European Parliament resolution of 10 March 2010 on the transparency and state of play of the ACTA negotiations.

568 Julia Reda, EU Copyright Evaluation Report, available at: https://juliareda.eu/copyright-evaluation-report/full/ 
(Accessed 29.02.2016).

569 Ibidem.
570 Ibidem.
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also call for consideration of new exceptions for libraries and scientists when dealing with

digital  works”  as well  as the "strengthening of creators' rights in their negotiations with

publishers".571 These developments show that the anti-ACTA protests have opened the

copyright  debate  for  multiple  rationalities  able  to  counterbalance  the  sheer  economic

perception  of  information  goods.  Nevertheless,  the  engagement  of  the  European

Parliament and its growing visibility in the copyright debate should not be perceived solely

as a result of the spontaneous anti-ACTA protests that could be seen as an ad-hoc action

of end-users, taken with the aim of changing copyright law in the context of its regulatory

failure. The growing interest in copyright issues on the part of the European Parliament, as

well as on the part of the other political actors of national and international nature, is the

reflection of the recently increased politization of the copyright discourse, a the process led

inter alia by the Pirate Parties. The Pirate Parties could in their own turn be perceived as

organized user strategy for changing copyright law. From the perspective of a systems

theoretical analysis, these processes should be seen as the dynamics at the intersection

of political and legal system.

4.2 Pirate Parties as the institutionalized strategy of change

On July 4 2012 when the European Parliament voted to reject the ACTA Treaty,  MEP

representing the Pirate Party Christian Engström wrote:  

“This  is  the  end  of  a  dossier  that  the  Pirated  and the  Green group  in  the  European

Parliament have been working hard on ever since we got elected three years ago, and it is

a great victory. The victory belongs to all activists who have been blogging, demonstrating,

and contacting members of the European Parliament to persuade them to vote no. It was

only thanks to the pressure from outside, from ordinary citizens deciding to make a stand

for freedom, that we were able to win this.”572

In  fact,  the  rejection  of  the ACTA Treaty on the European level  was the result  of  the

combined  effort  of  the  unorganised,  spontaneous  protests  of  the  end-users  aimed  at

modification of  the ineffective  copyright  regulations as well  as the regular  work  of  the

established political parties, especially the Pirate Party.

571 Julie Levy-Abegnoli, 'EU parliament backs copyright reform proposals' in The Parliament. Politics, Policy and 
People Magazine, available at: https://www.theparliamentmagazine.eu/articles/news/eu-parliament-backs-
copyright-reform-proposals. (Accessed 29.02.2016).

572 Christian Engström, 'ACTA: Victory!' 4.07. 2012;
 Available at: https://christianengstrom.wordpress.com/2012/07/04/acta-victory/ (Accessed 29.02.2016).
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The  phenomenon  of  the  Pirate  Parties  could  be  therefore  be  perceived  as  the

institutionalised strategy of change of the onerous copyright regulations in the situation of

their regulatory failure, applied by the non-copyright holders with an aim of approximating

this legal branch to the principles of reflexive justice as shaped by the multiple rationalities

constituting the environment within which the copyright law has been evolving. The Pirate

Party is hence an artefact of the political system that irritates the legal system and aims at

changing this particular field.

The phenomenon of the Pirate Parties was born in Sweden and evolved from “an incipient

social movement of male software programmers and file sharing geeks to formal political

representation quickly, with a >>free culture<< message (…) as a follow up to the protests

over the police take-down of Swedish file-sharing search engine, The Pirate Bay.”573

It grew out of specific  copynorms that evolved within the technological system and were

soon to become “a generational movement oriented towards communicative freedom”574.

This  shortly  turned  into  a  regular  political  party,  which  moreover  managed  to  find

advocates  across  the  whole  Europe  and to  enter  the  European  Parliament.  The  pro-

sharing,  and  pro-open access copynorms  that favour wide participation in informational

and cultural exchange, as well as the notion of  free culture  gave ground for the political

ideology  that  resonated  well  with  the  generational  needs.  As  described  by  Rickard

Falkvinge, the founder of the Swedish Pirate Party:

“In the 1960s the buzzwords were peace and love. For this generation, it's openness and

free speech. This generation has grown up being able to say anything to anybody. Letting

ideas battle it out for themselves. And all of a sudden, corporations want to take that away.

And >offended<<does not do their emotions justice... I think we are the next Greens.”575

The  postulates  that  initially  oscillated  around  the  copynorms were  soon  extended  by

“policy  proposals  for  free  speech,  increased  privacy,  access  and  participation,  for  all

varieties of personal online communication”576 and government transparency.

The  phenomenon  that  started  within  the  technological  system  in  response  to  some

irritations originating within the legal system soon evolved into an artefact of the political

system. Due to its specific ideological  foundations,  this political  artefact shortly started

573 Patrick Buckart, Pirate Politics. The New Information Policy Contests, The MIT Press, Cambridge, Massachusetts, 
London, England, 2014, p. 1.
574 Ibidem.
575 Quoted after: Carole Cadwalladr, 'Rick Falvinge: The Swedish Radical Leading the Fight over Web Freedoms'. 

Observer, 22.01.2012 available at: www.guardian.co.uk/technology/2012/jan/22/rick-falvinge-swedish-radical-web-
freedoms. (Accessed 29.02.2016).

576 Patrick Buckart, Pirate Politics. The New Information Policy Contests, op.cit. p.3.
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interacting with the economic system what triggered the loop of mutual irritations between

these two systems.

Although labelled by some commentators and (probably even more so) by representatives

of  some interest  groups within  the  framework  of  copyright  regulation  as  revolutionary,

anticapitalistic, or even more directly a communist movement, the Pirate Parties - although

in constant tension with the prevalent model of business within the sector of copyrightable

goods - in fact represent  “a new middle-class interest (…) of the ascendant knowledge

experts  (...)  in  preserving  dominant  social  institutions,  including  capitalism,  as  well  as

privileged positions within them.”577

The Pirate politics is also compared by some commentators to  “anti-political politics” as

Václav Havel once described the politics of dissent in the Soviet bloc.578 The essence of

the concept of  “anti-political politics” may be found in this fragment of Havel's  Living in

Truth: 

“I  am convinced  that  what  is  called  'dissent'  in  the  Soviet  bloc  is  a  specific  modern

experience, the experience of life at the very ramparts of dehumanized power. As such,

that 'dissent' has the opportunity and even the duty to reflect on this experience, to testify

to it and to pass it on to those fortunate enough not to have to undergo it. Thus we too

have a certain opportunity to help in some ways those who help us, to help them in our

deeply shared interest, in the interest of mankind. One such fundamental experience, that

which I called 'anti-political politics', is possible and can be effective, even though by its

very nature it cannot calculate its effect beforehand. That effect, to be sure, is of a wholly

different nature from what the West considers political success. It is hidden, indirect, long

term  and  hard  to  measure;  often  it  exists  only  in  the  invisible  realm  of  social

consciousness,  conscience and subconsciousness and it  can be almost  impossible  to

determine what  value  it  assumed therein  and  to  what  extent,  if  any,  it  contributes  to

shaping  social  development.  It  is,  however,  becoming  evident—and I  think  that  is  an

experience of an essential and universal importance—that a single, seemingly powerless

person who dares to cry out the word of truth and to stand behind it with all his person and

all  his life,  ready to pay a high price, has, surprisingly,  greater power, though formally

disfranchised, than do thousands of anonymous voters. It is becoming evident that even in

today's world, and especially on this exposed rampart where the wind blows most sharply,

577 Ibidem, pp. 30-31.
578 Such a comparison is suggested inter alia by Patrick Buckart, Pirate Politics. The New Information Policy Contests,

op.cit. p.19.
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it is possible to oppose personal experience and the natural world to the 'innocent' power

and to unmask its guilt, as the author of The Gulag Archipelago has done. It is becoming

evident that truth and morality can provide a new starting point for politics and can, even

today, have an undeniable political power. The warning voice of a single brave scientist,

besieged somewhere in the provinces and terrorized by a goaded community,  can be

heard over continents and addresses the conscience of the mighty of this world more

clearly than entire brigades of hired propagandists can, though speaking to themselves. It

is  becoming evident  that  wholly  personal  categories like good and evil  still  have their

unambiguous  content  and,  under  certain  circumstances,  are  capable  of  shaking  the

seemingly unshakeable power with all its army of soldiers, policemen and bureaucrats. It

is becoming evident that politics by no means need remain the affair of professionals and

that  one simple electrician with  his  heart  in  the right  place,  honouring something that

transcends him and free of fear, can influence the history of his nation. 

Yes,  'anti-political  politics'  is  possible.  Politics 'from below'.  Politics of  man,  not  of  the

apparatus. Politics growing from the heart, not from a thesis. It is not an accident that this

hopeful experience has to be lived just here, on this grim battlement. Under the 'rule of

everydayness' we have to descend to the very bottom of a well before we can see the

stars.”579

Although  this  comparison  made  by  the  American  scientist  might  seem  prima  facie

exaggerated - especially to some Central-Eastern Europeans who suffered atrocities of the

communist regime and hence might be unwilling to equate their struggle for freedom with

the much easier  and much more  comfortable  situation  of  the advocates of  the  Pirate

politics – some similarities between the Pirate Party and the anti-communist movements

such as the Polish Solidarity do in fact exist.

Both evolved from the quasi-moral statements rather than instrumental political campaigns

aimed at seizure of power; both could therefore also could be described as bottom-up

movements in which even activists of the highest ranks did not recruit from the ranks of

professional politicians. Even if the scale of problems to which the respective discourses

referred might seem incommensurate, both movements oscillated around the core of the

pro-human rights mobilization, and both were constructed beyond the traditional political

579 Vaclav Havel, Living in Truth: 22 Essays Published on the Occasion of the Award of the Erasmus Prize to Vaclav 
Havel”, 1990.
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divisions.580 In both cases, the figure of a dissident581 also plays a very important role in the

process of (anti-)political mobilization.

These characteristics of the Pirate Parties that allow for them to be described as the anti-

political politics are important also from the perspective of systems theoretical reasoning:

As much as the Pirate Parties are an organised,  structured strategy of change in the

context  of  regulatory failure  of  the  copyright  law that  evolved within  the framework  of

political system, they are not a typical artefact of a purely autopoietic political nature, and

might be perceived as phenomenon at the intersection of various rationalities. In fact the

quasi-moral copynorms that are at the core of the Pirate Politics connect them with other

logics relevant for  the ecosystem in which the copyright law have evolved. The Pirate

Parties could therefore be perceived as opening the copyright discourse with the use of

political  mechanisms for  the multitude of  rationalities counterbalancing the mainstream

economic logic which equals information goods with other commodities.

580 The anti-ACTA protests in Poland united all of the political options as well as various generational groups under the
common statement of apolitical movement. In this respect it is, however, important to mention that notwithstanding 
the power of the spontaneous anti-ACTA protests – in Poland they did not fuel the institutionalised Pirate Party and 
were rather short-lasting.

581 The most visible role of a dissident within the Pirate Politics was undoubtedly played by the Pirate Bay.
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IV. How to 'cure' the regulatory crisis of 
copyright law?

Adjusting copyright to copynorms or copynorms to copyright?

This chapter  will  describe the potential  evolutionary paths that  the legal  system might

follow  to  restore  its  regulatory  power  in  the  context  of  the  production,  reproduction,

dissemination of and access to information goods.

As the earlier analysis proved, the main reason for the regulatory failure of copyright law in

the digital environment is constituted by the growing gap between the official legal norms

and  the  unofficial  segmentary  copynorms regulating  processes  of  production,

reproduction, dissemination of and access to information goods.

This work claims that the legal system has three options for reinstating regulatory power of

copyright norms: 

1) find the solution within its own systemic borders, by restoring the proper balance

within  the  proprietary  paradigm  (through  the  appropriate  acknowledgement  of

diverse  rationalities)  that  will  consequently  help  in  decreasing  the  divergence

between the copyright regulations and segmented copynorms;

2) open itself to the communications from other systems and modify its own patterns

of reaction, by adjusting to the stimuli of the 'digitised' environment, as expressed

through the segmentary copynorms;

3) influence other  normative systems in order  to change the non-legal  segmentary

copynorms,  so  that  they  would  follow  present  copyright  law,  and  hence  the

regulatory  power  of  copyright  law  would  be  restored.  The  following  sections

elaborate on the respective options.

1. Similia similibus curantur: Autopoiesis of law as a cure for the current crisis 
of copyright?

This subsection will attempt to show how the legal system may find the response to its

current regulatory failure of information goods within its own systemic borders.
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Propertisation of copyright law – an approach that perceives copyright protection as a part

of the property right that might be reflected inter alia by equation of information goods with

other commodities - is one of the most reported reasons of the current regulatory crisis of

copyright law. It is the result of unequal recognition of diverse rationalities that comprise

the ecosystem of copyright law. Many commentators underline the risk of an  absolutist

approach,  which  they  see  as  inherent  to  the  proprietary  vision  of  copyright  law.

Nevertheless, the right to property is not an absolute right, hence the proprietary vision of

copyright law does not necessarily need to lead to absolutist claims.

In fact, the right to property is defined and limited at two levels: at the level of statutory law

and at the level of constitutional/human rights law. Hence, the proprietary paradigm in itself

might be used as a tool in limiting the absolutist claims in the scope of copyright protection.

It is important to underline that  “the notion of 'property' as protected under constitutional

law – and hence probably under any human rights charter as well – is not identical to

'property' as defined by statutory law. The reason is that the two legal instruments do not

pursue  identical  objectives.”582 This  difference  might  be  less  obvious  “from an  Anglo-

American perspective where the different institutional functions of the different bodies of

law are generally less marked. In civil law countries, however, whereas the fundamental

right as circumscribed in a constitutional charter guarantees 'property'  as an institution

against its abolition, undue restriction or taking by the state, 'property' as defined by way of

a simple legal norm serves the function both of granting the property right and of defining

its limits vis-à-vis private parties. Hence, within certain limits – which themselves derive

from constitutional law – a constitutional definition of 'property' leaves the legislature some

leeway in  drawing the  exact  boundaries of  the  exclusivity  granted as 'property'  under

statutory law.”583

This  subsection  therefore  will  introduce  the  limitations  that  might  be  transposed  to

copyright regulations from property law on both levels.

Firstly,  it  will  show  how  the  principles  concerning  limitation  of  the  right  to  property,

elaborated in the realm of private law, might be used to curtail the “overgrown” proprietary

paradigm within the copyright law.

Secondly, a decision of the Polish Constitutional Court will be analysed as an example of

vertical revision of law aimed at limiting the overgrown proprietary approach that drifts in

the direction of acknowledging absolute proprietary control of the copyright-holders.

582 Thomas Dreier, 'How much property is there in intellectual property?' op. cit. p.122.
583 Ibidem, p.123.
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Thirdly,  the  alternative  approach  to  the  protection  of  creation  and  dissemination  of

knowledge and artistic goods, which evolved in the doctrine of human rights law will be

discussed.  The  last  subsection  will  present  two  diverse  approaches  to  protection  of

creative works that are to be found in the realm of human rights law: global public good

paradigm and social function of property doctrine.

1.1 The private law principles limiting the right to property. Doctrine of 
copyright abuse/ misuse?
The  first  level  of  limiting  property  rights  is  installed  within  statutory  law  in  horizontal

relations between the private parties. Both in continental and in common-law systems the

right  to  private property is  curtailed by an array of  limits  referring to  the three central

categories of the bundle of property rights: the right to exclude, the right to use and the

right to transfer. 

Moreover, in both legal traditions, a specific limitation to property rights comes from the

principle of abuse of the right to property. Whether it is the continental principle of abus de

droit  or  its  common-law  counterpart  misuse  of  rights, both  principles  evolved  at  the

intersection of the legal system and moral norms regulating adequate use of the relevant

legal right.

The continental principle of abus de droit refers to four non cumulative conditions required

to invoke the doctrine:

1. when the predominant motive for exercising the right is to cause harm,

2. when no serious or legitimate motive exists for exercising the right,

3. when the exercise of  the right  is against moral  rules,  good faith,  or  elementary

fairness,

4. when the right is exercised for a purpose other than that for which it was granted.

Basing on these conditions, the continental theory of abuse of rights - including abuse of

the right to property - differentiates between two major categories: a) social abuse ( l'abus-

social) that refers to the act of diverting a right to an improper purpose, contrary to the

objective for which the right was granted and b) abuse with an intent to harm ( l'abus-

intention-de-nuire) which corresponds to the use of a granted right with a sole intention of

harming others.

In the common law context, the defence of  misuse of property rights evolved within the

equitable  doctrine  of  “unclean  hands”  that focuses  on  the  plaintiff’s  conduct  and
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determines whether the plaintiff is entitled to enforce his rights due to acting unethically or

in bad faith. This defence, like its continental counterpart described above focuses on the

conduct of the right holder rather than infringer's act or the nature of property itself.

The ordinary limitations of property rights584 as well as the extraordinary measure which

evolved at the intersection of the legal system and moral (social/ethical?) norms in the

form of abuse/misuse of property rights may be used  per analogiam also for curtailing

overly expansive copyright protection.

Therefore, before looking for the solutions of the regulatory crisis of copyright law outside

of its own systemic borders, the legal system might first recourse to its own mechanisms

established within the doctrine of property law.

1.2 Constitutional revision of copyright's limits. Polish case study
Limits  to  excessive  copyright  protection  might  be  introduced also  in  the  constitutional

revision of property rights as it will be described in this section with reference to the recent

Polish case study.

On 23 June 2015 the Polish Constitutional Tribunal has passed judgement on Article 79.1

(3a) of the Polish Copyright Act declaring the provision unconstitutional. This ruling can be

viewed as an attempt to curtail the expansive proprietary approach leaning in direction of

absolute proprietary control  of  copyright holders,  which moreover favours protection of

intellectual property rights over other types of property rights.

In order to be able to fully understand the meaning of this ruling, a short explanation of the

rules of liability for copyright infringements under Polish law is necessary. According to the

Polish Copyright Act,  liability for copyright infringement is objective, however fault may

affect  the  amount  of  damages  the  rightholder  is  entitled  to  pursue.  “Art.  79  of  the

Copyright Act, among a few other remedies, allows plaintiffs to demand damages offering

as an alternative to the traditional  civil  law concept  of  damages requiring evidence of

actual losses or lost profits the payment of a reasonable licence fee (more specifically a

remuneration that would be reasonable in the circumstances of the case).”585 If there is no

fault to be assigned to the copyright infringer (if the infringement is innocent), the infringer

584 See: e.g.: Michael A. Carrier, 'Cabining Intellectual Property Through a Property Paradigm', Duke Law Journal, 
Vol. 54, No.1, October 2004.

585 Tomasz Targosz, 'Third Time Unlucky – the Polish Constitutional Tribunal Axes the Triple Licence Fee', Kluwer 
Copyright Blog, available at: http://kluwercopyrightblog.com/2015/06/24/third-time-unlucky-the-polish-
constitutional-tribunal-axes-the-triple-license-fee/. (Accessed 29.02.2016).
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should pay double licence fee, if however any level of fault can be attributed (including the

slightest negligence) triple the licence fee should be paid.586

The  ratio legis of imposing multiple licence fees in case of an infringement has usually

been justified in doctrine by referring to the fact that the sanction has to be perceived as

deterrent if it is supposed to increase obedience within the framework of copyright law.

Therefore, advocates of this solution claimed that the single applicable licence fee would

not  suffice to discourage from illegal  conduct,  as the illegal  conduct could actually be

perceived as more beneficial due to difficulties in detecting breaches of law. Nevertheless,

the opponents of this regulation claimed that multiple licence fees are actually to be seen

as  punitive  damages  –  a  unique  solution  present  only  in  copyright  regulation,  which

departs from the general principles of Polish civil law.587

This derogation from general principles of Polish civil law was the main reason for lodging

the constitutional complaint. The multiple licence fee provision regulated in Article 79 has

also  been  the  subject  of  a  preliminary  question  referred  to  the  CJEU  by  the  Polish

Supreme Court on 15th of May 2015, in which the Court asked whether the provision in

question is consistent with the Enforcement Directive (2004/48/EC)588.

The reasoning both behind the constitutional complaint as well as behind the preliminary

question referred to the CJEU was based on the presumption that multiple licence fees

unjustifiably favour copyright holders. Both could be perceived as attempts to curtail the

expanding  power  of  the  copyright  holders  entrenched  in  the  unbalanced  proprietary

paradigm.

Whereas the preliminary question has not as yet been answered by the CJEU (and might

in fact be withdrawn in view of the recent verdict of the Constitutional Tribunal), the Polish

Constitutional Tribunal followed the arguments of the opponents of  the multiple licence

fees, finding them to be disproportionate.  The Tribunal  held that the copyright  holders

should  no longer  be  perceived as “'weaker  parties'  in  copyright  disputes  and that  the

preventive role of multiplied licence fees is not indispensable in the light of comprehensive

criminal sanctions for copyright infringements.”589

586 Ibidem.
587 Ibidem.
588 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of 

intellectual property rights.
589 Ibidem.

265



The Tribunal has underlined that being a proprietary right, copyright is protected under

Article  64590 of  the  Polish  Constitution  both  in  vertical  and  horizontal  relations.

Nevertheless, this protection is not absolute and is limited  inter alia by the constitutional

safeguards  aimed  at  protecting  the  financial  situation  of  the  copyright  infringers.  The

Tribunal has stated that the protection of copyright should take into consideration the rules

of  social  justice  and  meet  the  proportionality  criteria.  It  stressed  that  the  challenged

provision did not follow neither of these principles.

The  Tribunal  held  that  the  legislator,  seeking  to  ensure  the  fullest  protection  of  the

proprietary rights of copyright holders had violated the principle of the mildest measure; it

stated that the challenged regulation includes penalties that are too severe and interferes

too much with the horizontal relationships between entities in disputes over property rights.

According to  the Constitutional  Tribunal,  the legislator  provided an unduly far-reaching

protection for the economic rights of copyright holders that may in fact be to the detriment

of  users  of  copyrighted  goods.  The  Tribunal  stated  that  apart  from  a  number  of

reservations expressed with regards to this provision by representatives of the doctrine of

copyright law, the provision raises important questions of a constitutional nature.

According to the Tribunal, the perception of creators as subjects without sufficient financial

resources  and  professional  legal  services,  whose  position  in  disputes  over  copyright

infringement  is  by definition weaker,  is  currently ineligible.  As  a result,  the  severity of

penalties for violation of copyrights is at the present time difficult to justify by reference

only  to  the  sheer  necessity  of  special  protection  for  creators.  The  Tribunal  has  also

underlined  deep  concern  related  to  total  detachment  of  the  liability  of  the  copyright

infringer from the damage caused by the wrongful act.

The Court assumed that even in cases of claims for damages based on certain flat-rate

fees,  otherwise  permissible  under  the  Constitution,  it  is  necessary  to  strike  a  proper

balance  between  the  rights  of  the  copyright  holders  and  the  rights  of  the  users  of

copyrighted goods. Even if a wrongful and culpable violation of copyrights can be assigned

590 Article 64 of the Polish Constitution reads as follows:

1. Everyone shall have the right to ownership, other property rights and the right of succession.

2. Everyone, on an equal basis, shall receive legal protection regarding ownership, other property rights and the

right of succession.

3. The right of ownership may only be limited by means of a statute and only to the extent that it does not violate

the substance of such right.
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to the user, the legislature can not be entirely free to encroach on their property rights, and

quite arbitrarily define rules for compensating creators for the loss sustained.

The Polish Constitutional Tribunal also referred in this context to the judgement of 10 April

2014 in the case of ACI Adam BV and Others v Stichting de Thuiskopie, in which the CJEU

has stated that “a fair balance of rights and interests between the different categories of

rightholders,  as  well  as  between the  different  categories  of  rightholders  and  users  of

protected subject-matter must be safeguarded”591.

The Tribunal held that in the  contested regulation, this balance has been disturbed: the

legislator introduced a solution for protecting copyright holders (holders of property rights)

at the expense of the users of these rights, in spite of the adverse consequences that this

solution entails; further, the legislator had not tried to minimize such consequences. The

Court found that due to the nature of copyrights, the introduction of flat-rate charges for

their  violation,  which  wouldn't  require  an  exact  determination  of  the  amount  of  actual

damages, is justified. Moreover, according to the Tribunal such a solution can be regarded

as acceptable even if in practice the amount of the claim based on a flat fee would exceed

the amount of damage suffered. Nevertheless, the Tribunal made it clear that a situation in

which the copyright holder would be granted such an extensive protection that the level of

the compensation would be completely detached from the damage suffered and would

amount to a multiplication of the real damage must be perceived as unacceptable.

Holding  the  contested regulation  unconstitutional,  the  Tribunal  carved the  limits  in  the

proprietary approach to copyright law by referring to the vertical and horizontal limitations

of other property rights592 and therein approximating the model of reflexive justice with the

framework of copyright regulation.

1.3 The human rights approach to protection of intellectual and artistic 
creations
As was already underlined in this analysis, the disagreement on the nature of  information

goods and, consequently on the most just and efficient model for protecting their creation

and dissemination can be traced back to the very first theories explaining the raison d'être

of copyright. The Lockean labour-desert concept, Kant's approach treating the intellectual

591 ACI Adam BV and Others v Stichting de Thuiskopie Stichting Onderhandelingen Thuiskopie vergoeding,
10 April 2014.
592 There is also another provision (Article 6) of the Polish Constitution that could potentially be used for balancing

copyright protection with other rationalities by safeguarding the access right. Article 6.1 reads as follows:
The Republic of Poland shall provide conditions for the people's equal access to the products of culture which are
the source of the Nation's identity, continuity and development.
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works  as  “continuing  expression  of  [the  creator's]  inner  self”593,  and  recognising  also

certain  rights  of  the  public  to  access  intellectual  creations,  and  the  Hegelian  “middle

ground”  theory,  all  illustrate  the  long-standing polemic  as  to  the  nature  of  information

goods in the doctrine of intellectual property law.

The current regulatory crisis of copyright law is the result of this divergence between the

visions of information goods as reflected in the official legal regulations on one hand and

the informal segmentary  copynorms on the other.  The anti-ACTA protests described in

detail above could be perceived as a culmination of this crisis.

This sub-section proposes a potential solution to the current regulatory crisis of copyright

law that the legal system is able to find within its own framework. This proposal uses the

concepts that have already been elaborated throughout this work and places them in a

new comparative scheme. It shows that it is possible to reconstruct the discourse on the

nature of information goods within the domain of human rights law, which might serve in

the process of reinstalling a new balance within the copyright regime in accordance with

the principles of the reflexive justice594.

At one extreme lies the case law of the European Court of Human Rights, as well as the

regulations of the Charter of Fundamental Rights of the European Union, which seem to

approach knowledge as a private or at least a club good, along the lines of the economic

rationality.  At  the  other  extreme,  there  is  the  approach  represented  in  the  Universal

Declaration of Human Rights and the International Covenant on Economic, Social  and

Cultural Rights, which recognises the global-public-good nature of information goods and

focuses on providing safeguards for the general public's access in accordance with the

open access copynorms underpinned by diverse rationalities.

This analysis will attempt to prove that, although primarily these two perspectives seem to

be contradictory, at least in the human rights domain, they might be reconciled through a

proper adjudication process based on the social function of the right to property. It will also

be claimed that both approaches could be used to cure the current regulatory crisis of

copyright  law  stemming  from  the  exorbitant  proprietisation  of  information  goods  by

introducing a new balance between the conflicting rationalities.

593 Immanuel Kant, 'Von der Unrechtmäßigkeit des Büchernachdruck', Berlinische Monatsschrift 5 (1785), pp. 403- 
417, quoted after: Neil Netanel, 'Copyright Alienability Restrictions and the Enhancement of Author Autonomy: A 
Normative Evaluation' (1993) 24 Rutgers LJ 347-442, p.374.

594 In this sub-section I will approach human rights from the positivist perspective i.e. as recognised in the international
human rights documents, rather than from the naturalist paradigm which claims that human rights should be 
primarily seen as ethical demands.
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Knowledge as a global public good approach

a) What are global public goods?
Although stemming from the purely economic theory – the division between public and the

private  goods  might  be  successfully  applied  within  this  analysis  framed  by  systems

theoretical assumptions as it reflects the division between the different rationalities shaping

the  segmentary copynorms  well.  The distinction between the public and private goods

resonates  especially  with  the  differentiation  between  the  open  access  approach  to

information goods and the proprietary vision therein as shaped by the respective functional

and non-functional rationalities. 

The concept of a private good reflects a purely economic rationality, which equals (in this

case) information goods with any other type of commodities. On the other hand the  idea of

a  public  good represents  a  cluster  of  diverse  rationalities  that  pivot  around  the

mechanisms of  sharing and  access to (educational, scientific, artistic rationality to name

just the most relevant ones).

The concept  of  public goods is  traceable back to the 18th century,  when David Hume

discussed the difficulties inherent in providing for  the common good in his  “Treaties of

Human Nature”, first published in 1739.595 Since then the literature on that topic flourished.

Nevertheless,  it  was  only  in  the  second  half  of  the  20th century  that  economic,  and

subsequently  legal,  scholars  started  to  recognise  knowledge  (contained  in  information

goods)  firstly  as  a  particularly  valuable  resource,  capable  of  improving  the  welfare  of

humankind596, then as also having the qualities of a public good597, and only very recently

as a global public good598. What then are the features of global public goods that are also

borne by knowledge and which were foreseen by the foundational documents of universal

human rights law?

The ideal public goods, the so-called pure public goods599, have two main qualities: their

benefits are non-rivalrous in consumption and non-excludable. The non-rivalrousness of

the good means that the consumption of the good's benefits by one individual does not

595 Inge Kaul, Isabelle Grunberg and Marc Stern, 'Defining Global Public Goods', in: Inge Kaul, Isabelle Grunberg and
Marc Stern, (eds.) Global Public Goods. International Cooperation in the 21st Century, The United Nations 
Development Programme, Oxford University Press, 1999, p.3.

596 See: e.g.: Lea Shaver, 'The Right to Science and Culture', 2010 Wisconsin Law Review, p.43.
597 See e.g.: James J. Boyle, Shamans, Software and Spleens: Law and the Construction of the Information Society, 

Harvard University Press, 1997;
598 See e.g.: Joseph Stiglitz, Knowledge as a Global Public Good, in: Inge Kaul, Isabelle Grunberg, Marc A. Stern 

(eds.), Global Public Goods: International Cooperation in the 21st Century. op.cit.
599 Inge Kaul, Isabelle Grunberg and Marc Stern, (eds.) Global Public Goods. International Cooperation in the 21st 

Century, op.cit., p.3.
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reduce the availability of the good for consumption by others. Non-excludability, on the

other hand, means that no one can be effectively excluded from using the good. Some

scholars claim that public goods “can be thought of as special cases of externalities”600 in

that they have an advantageous (in case of public goods or detrimental in case of public

bads) impact on a party that is not directly involved in the transaction.

Private goods, on the contrary, are excludable and rivalrous. The buyer gains access to

private goods in exchange for the price set by the market. The price mechanism allows the

reaching  of  a  state  of  maximum  efficiency  in  which  resources  are  used  in  the  most

productive way. Access to the good is conditional on the payment of its price and cannot

be  enjoyed  by  those  who  fail  to  pay  the  price  (excludability);  at  the  same  time  the

consumption by one individual reduces the availability of the good for the consumption by

others (rivalrousness).

Few goods are purely public or purely private - most exhibit mixed characteristics. Goods

that only partly meet either one or both criteria are called impure public goods,601 and could

be  divided  into  two  categories:  club  goods,  i.e.  goods  that  are  non-rivalrous  in

consumption but excludable;602 and  common pool resources, i.e. goods that are mostly

non-excludable but rivalrous in consumption603.

TABLE No 1.

RIVALROUS NONRIVALROUS

EXCLUDABLE Private goods Club goods

NONEXCLUDABLE Common Pool Resource Pure public goods

Note: Public goods in italics, impure public goods underlined; [Source: Kaul I., Grunberg I. 

and Stern M. A., (eds.) (1999), p.5.]

600 See: Richard Cornes and Todd Sandler, The Theory of Externalities, Public Goods, and Club Goods, 2nd ed.  
Cambridge University Press,1996, p.6.

601 Due to the scarcity of ideal public goods also the impure public goods are referred to as public goods, and the pure 
public and pure private goods should be approached merely as the extremes of the same theoretical public-private 
continuum.

602 See: Richard Cornes and Todd Sandler, The Theory of Externalities, Public Goods, and Club Goods, 2nd ed.  
Cambridge University Press,1996, p.6.

603 See e.g.: Garret Hardin, 'The Tragedy of the Commons', Science 162: 1243-48; Christopher Stone, The Gnat Is 
Older than Man: Global Environment and the Human Agenda, Princeton University Press, 1993.
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Global public goods are those public goods, the benefits of which can be enjoyed by the

global publicum, i.e. are not limited to any specific population defined by geography, socio-

economic status or generation.604 This multidimensional attitude towards the  globality  of

some public goods emphasises the fact that they benefit all of humanity, notwithstanding

the nationality, age, sex or socio-economic status of the person etc.605 In this respect, they

resemble universal human rights.606

Knowledge  has  recently  been  identified  by  economists  as  one  of  the  global  public

goods607, since due to its non-rivalrous nature, non-excludability and universal worth it can

benefit  simultaneously all  humankind. Moreover,  according to network externalities,  the

value of knowledge increases in the process of sharing: ideas may become more valuable

to the society as a whole if they are used to the largest possible extent608.

The non-rivalrousness and non-excludability of the fruit of a human mind, however, were

much earlier perfectly described by the first U.S. Patent Commissioner, Thomas Jefferson,

who aptly stated:

“If nature has made any one thing less susceptible than all others of exclusive property, it

is  the  action  of  the  thinking  power  called  an  idea,  which  individual  may  exclusively

possess as long as he keeps it to himself; but the moment it is divulged, it forces itself into

the possession of everyone, and the receiver cannot dispossess himself of it. Its peculiar

character,  too, is that no one possesses the less, because every other possesses the

whole  of  it.  He  who  receives  an  idea  from  me,  receives  instruction  himself  without

lessening mine; as he who lights his taper at mine, receives light without darkening me.

That ideas should freely spread from one to another over the globe, for the moral and

mutual  instruction  of  man,  and  improvement  of  his  condition,  seems  to  have  been

peculiarly and benevolently designed by nature, when she made them, like fire, expansible

over all space, without lessening their density in any point, and like the air in which we

breathe,  move,  and  have  our  physical  being,  incapable  of  confinement  or  exclusive

appropriation.

604 Inge Kaul, Isabelle Grunberg, Marc A. Stern (eds.), Global Public Goods: International Cooperation in the 21st 
Century. op.cit. pp.9-14.

605 Ibidem.
606 This multidimensional approach could be opposed to one-dimension approach that distinguishes only between 

“global” and “local” public goods in terms of geographical limits.
607 Other global public goods being e.g.: international economic stability, international security (political 

stability/international peace), international environment and international humanitarian assistance.  See: Joseph E. 
Stiglitz, Knowledge as a Global Public Good, in: Inge Kaul, Isabelle Grunberg, Marc A. Stern (eds.), Global Public
Goods: International Cooperation in the 21st Century. op.cit. p. 310.

608 Jakob Cornides, 'Human Rights and Intellectual Property. Conflict or Convergence', The Journal of World 
Intellectual Property, 2004 7(2), p. 136.
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Inventions then cannot, in nature, be a subject of property.”609

The  globality  of most knowledge should also be beyond any doubt as  “a mathematical

theorem is as true in Russia as it is in the United States, in Africa as it is in Australia”610.

From the perspective of systems theoretical analysis the perception of information goods

as having the nature of global public goods is close to the open access postulates as

formed in accordance with the artistic, scientific and educational rationalities, to name just

the most significant ones.

b) Article 27 of the Universal Declaration of Human Rights
For decades human rights611 law and intellectual property rights612 law have developed in

“splendid  isolation” from  one  another,  notwithstanding  the  fact  that  the  foundational

document of human rights law – the Universal Declaration of Human Rights613 - expressed

the first attempt to protect the creation and diffusion of knowledge.

The issue of the protection of interests in intellectual creations is dealt with in the Universal

Declaration in Article 27, which reads as follows:

1. Everyone has the right freely to participate in the cultural life of the community, to

enjoy the arts and to share in scientific advancement and its benefits.

2. Everyone has the right to the protection of the moral and material interests resulting

from any scientific, literary or artistic production of which he is the author.

The dualistic  construction  of  this  provision  indicates  that  the  drafters  of  the  Universal

Declaration perceived human creativity from two different perspectives: as a right of the

public to access the results of artistic and scientific works, and as a right of creators to

have the moral and material rights in their works protected. 

This provision is a perfect example of balancing the economic logic with the wide range of

diverse rationalities relevant from the perspective of the ecosystem of copyright law.

The  structure  of  Article  27  also  contains  the  assumption  that  the  right  of  creative

individuals, as regulated in the second paragraph, should be subordinated to the right of

609 Thomas Jefferson in his letter to Isaac McPherson, of 13 August 1813, cited after: Jakob Cornides, op.cit. p. 149.
610 Joseph Stiglitz, Knowledge as a Global Public Good, in: Inge Kaul, Isabelle Grunberg, Marc A. Stern (eds.), 

Global Public Goods: International Cooperation in the 21st Century. op.cit. p.310. Of course there are some kinds 
of knowledge that are of value only locally for populations defined by the geography, age or socio-economic status, 
but it still does not change its global public good nature as it could still be enjoyed by all the humanity without 
exclusion at the same time, just that not all the people would have the same interest in it. Moreover, most of 
knowledge, especially scientific truths are universal in nature.

611 Hereinafter HR's.
612 Hereinafter IPR's.
613 Universal Declaration of Human Rights, GA Resolution 217 A (III), UN Doc. A/810 (1948) [hereinafter UDHR or 

the Declaration].
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the whole of humankind to enjoy the results of all the intellectual work of others, which is

enshrined in the first paragraph. The same interpretation may also be derived from the

drafting history.

Historical Context of the Drafting Process

Preventing future misuse of science and abuse of scientists' work

The  most  important  historical  factor  triggering  the  drafting  process  and  shaping  the

negotiations of the Universal Declaration of Human Rights was the experience of World

War II. The acts of aggression against human dignity committed during that global conflict

were the reason the states subsequently drafted a document which would assure that

“disregard and contempt for human rights [that] have resulted in barbarous acts which

have outraged the conscience of mankind”614 would never be repeated. Although never

mentioned explicitly in the document, World War II and the Holocaust clearly motivated the

framers of the Declaration.615 Thus, Article 27 should primarily be regarded as a reaction to

the massacres by the Nazis and Stalin, which were committed with the wide instrumental

usage of science and technology.616 Scientists and engineers conscripted and forced to

work without remuneration by the totalitarian regimes, which were “seeking to exploit the

applications  of  science  for  purposes  of  power  aggrandisement”617 (that  in  systems

theoretical reasoning should be perceived as the attempts to subordinate scientific and

technological systems to the political logic).

The content of this article was to the great extent shaped by the post-war public debates,

attracting active participation of  many eminent  scientists618,  who highlighted the urgent

need to protect science and technology from future misuse.619

According to the drafters, the recognition of the right to a just remuneration of intellectual

creators  and  the  right  of  every  individual  to  enjoy  the  benefits  of  scientific  and

614 Preamble of the UDHR.
615 For detailed history of the UDHR's drafting process, see e.g.: Mary Ann Glendon, A World Made New: Eleanor 

Roosevelt and the Universal Declaration of Human Rights, Random House, 2001; 
 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent, University of 

Pensylvania Press, 1999.
616 See e.g.: Robert N. Proctor, 'Nazi Doctors, Racial Medicine, and Human Experimentation', in: George J. Annas and 

Michael A. Grodin (eds.), The Nazi Doctors and the Nuremberg Code, Human Rights in Human Experimentation, 
Oxford University Press 1992; Paul R. Josephson, Totalitarian Science and Technology, Prometheus Books, 2005.

617 Richard Pierre Claude, 'Scientists' Rights and the Human Right to the Benefits of Science' in: Audrey Chapman and
Sage Russel (eds.), Core Obligations: Building a Framework for Economic, Social and Cultural Rights, Intersentia,
2002, p. 249.

618 Among the strong supporters of the Declaration to protect the science and technology from misuse were inter alios: 
Julian Huxley, the British biologist and writer who served as the first director of UNESCO, W.A. Noyes, the 
American chemist and J.M. Burgers a member of the Netherlands Academy of Science, See: Audrey Chapman, 
(2009), Towards an Understanding of the Right to Enjoy the Benefits of Scientific Progress and Its Applications, 
Journal of Human Rights, 8:1, 1-36, p.5.

619 Ibidem.
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technological development as well as of artistic creativity was the best way to avoid the

future misuse of science in a way contrary to human dignity,620 and so this should be

perceived as the primary aim of Article 27 of the Universal Declaration.

Expanding access to science and culture

In the years preceding the negotiations of the Universal Declaration, scientific and artistic

activities were highly elitist in nature621, and so was the access to their fruits622. It was only

after the end of World War II that higher education was opened to the masses and artistic

creations of various peoples started to be widely appreciated on par with the so called

high culture thanks to an awakening of  the interest  in traditional  folk culture.623 It  was

exactly  at  the  time  when  the  Universal  Declaration  was  being  drafted  that  the

democratisation of both science and culture started. This process was universal around

the globe.

In the United States, as noted by Lea Shaver  “[t]he Roosevelt  Administration explicitly

called on science to solve pressing human challenges and serve the nation's collective

war effort. After the war in particular, a new enthusiasm emerged within the scientific and

academic community to put its efforts at the service of the humanity.”624 The economic

programmes of  the New Deal  provided public  funding for the diffusion of  science and

culture  inter  alia by  financing  public  libraries  and  theatres.625 They  were  also  highly

sympathetic to the growing interest in folk art and oral history626 that gave the floor to so-far

unheard, often marginalised social groups such as peasants, racial minorities, immigrants,

women etc.

Similar democratisation processes, although in different circumstances, were also present

in the post-colonial world627, where the recent collapse of empires completely changed the

scientific and cultural arena by allowing native languages and cultural heritage to enter the

scene.

620 “[A]t the signing of the Universal Declaration, the United Nations had come to envision the sharing of scientific 
and cultural knowledge as something that could unite an international community; a common task that would 
contribute to cross-cultural understanding and yield a more secure world than that which characterised the 1930s 
and early 1940s.” Lea Shaver, The Right to Science and Culture, 2010, Wisconsin Law Review, p.25.

621 See e.g.: Audrey Chapman, A Human Rights Perspective on Intellectual Property, Scientific Progress, And Access 
to the Benefits of Science, Panel Discussion to Commemorate the 50th Anniversary of the Universal Declaration of 
Human Rights, WIPO, Geneva, November 9, 1998, p.7.

622 See: Lea Shaver and Caterina Sganga, 'The Right to Take Part in Cultural Life: On Copyright and Cultural Rights', 
Wisconsin International Law Journal, Vol. 27, 2009, pp. 637.

623 Lea Shaver, The Right to Science and Culture, 2010, Wisconsin Law Review, p.25.
624 Ibidem, p.43.
625 Ibidem, p. 23.
626 Ibidem.
627 Ibidem, p. 25.
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An analogous situation was observed in communist countries, where it fitted perfectly with

the general ideology of empowering the masses at the expense of the hitherto privileged

social elites. The democratisation of science and culture in the countries behind the Iron

Curtain was epitomised by public funding for libraries, cinemas, theatres and so-called

houses of culture, with the largest of them called, palaces of culture and science, offering

the  possibility  to  the  masses  to  participate  in  the  scientific  and  cultural  life  of  the

community. In socialist countries, the post–war enthusiasm mixed with the novel slogans

of  the  as  yet  not  fully  discredited  communistic  ideology  created  massive  popular

movements for the benefit  of science and culture. The democratisation of science also

took  the  form  of  empowering  young  people  from  the  lower  classes,  especially  from

workers'  and  farmers'  families,  through  special  quotas  assuring  their  presence  at  the

universities. The democratisation of culture in this region was also exemplified by multiple

artistic initiatives in the public sphere (the aesthetic value of which is nowadays widely

questioned), such as the huge paintings on the walls of buildings illustrating communist

slogans, sculptures and monuments praising the communist regime etc. Very specific for

this region was also the introduction of scenes from the life of the so-called simple people,

such as farmers and workers, as the themes in artistic works in all genres of art.

As the aforementioned examples illustrate, the democratisation of science and culture at

this  time  proceeded  in  two  directions.  The  first  was  focused  on  enabling  active

participation in the artistic and scientific life to the wide masses (university quotas, support

for folk culture). The second was by providing the general public with the right to benefit

from the artistic and scientific work of others (through e.g. public funding for libraries and

theatres). Although it may seem that scientific and cultural development is an independent

natural  phenomenon,  scientific  discovery,  the  introduction  of  a  new technology or  the

creation  of  an  artistic  work  per  se  do  not  necessarily  entail  general  access  to  such

developments. At the time when the Universal Declaration was born, widespread access to

art and the benefits of scientific development were far from obvious.628

The willingness to  democratise  science  and  culture  should  therefore  be  perceived as

another crucial factor shaping the wording of Article 27 of the Universal Declaration.

628 See the examples of the electrification process in the United States and the discovery of the polio vaccine as 
described in depth by Lea Shaver, stating that, at the time when the Universal Declaration was being drafted the 
enormous and outstanding effort of the massive popular movements was necessary for both assisting the discovery 
of new technologies in the spheres neglected by the mainstream science and diffusing the existing ones for the 
benefit of the general public in: Lea Shaver, The Right to Science and Culture, 2010, Wisconsin Law Review, pp. 
26-27.
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Drafting History

The historical context in which the negotiations of the Universal Declaration took place

sheds important light on the aims guiding the drafters when incorporating Article 27. This

understanding would however be incomplete without a closer analysis of the document's

drafting process itself.

The dualistic construction of Article 27, as mentioned above, indicates that the drafters

approached human creativity from two different perspectives: as a right of the public to

access the results of artistic and scientific works and as a right of creators to have the

moral and material rights in their works protected629. The most important fact, essential for

the proper interpretation of this provision, is that these two perspectives, represented in

the  document  by  two  separate  paragraphs,  triggered  completely  different  reactions

amongst the drafters and, consequently, followed divergent histories.630

It is worth underlining that the right to enjoy the benefits of scientific and artistic advances

as regulated in the first paragraph of Article 27 UDHR did not create much controversy for

it  was  supported  by all  the  delegates  favouring  the  aforementioned arguments  of  the

democratisation of science and culture as well as the prevention of future misuses contrary

to human dignity. The drafters shared a common sentiment “that even if all persons could

not play an equal part in scientific [and artistic] progress, they should indisputably be able

to participate in the benefits derived from it”631 as was aptly stated by the French delegate

René Cassin.  

By contrast, the creators' rights, as expressed in what became the second paragraph of

Article 27, triggered a hot debate.632 The French proposal to include the protection of moral

and material interests of authors in the Declaration raised multiple objections from other

629 As was argued by the Chinese delegate calling for inclusion into the provision of the additional phrase “share in 
benefits”: “in the arts, letters and sciences alike, aesthetic enjoyment has two sides: a purely passive aspect when 
one appreciates beauty and an active aspect when one creates it.” See: Richard Pierre Claude, 'Scientists' Rights 
and the Human Right to the Benefits of Science', op. cit., p. 253.

630 Moreover, the first draft of the Declaration prepared by the director of the Division on Human Rights at the United 
Nations, John Humprey, did not include the right to the protection of interests in intellectual creations and it only 
referred to “the right to participate in the cultural life of the community, to enjoy the arts and to share in the 
benefits of science” which eventually was transformed into what became Article 27(1) of the UDHR. The 
protection of the rights of the creators was added only at the later stage by the French delegate René Cassin, who 
introduced a new provision which initially stated that “[t]he authors of all artistic, literary, scientific works and 
inventors shall retain, in addition to just remuneration for their labour, a moral right on their work and/or 
discovery which shall not disappear, even after such a work or discovery shall have become the common property 
of mankind.” See: Peter Yu, 'Reconceptualizing Intellectual Property Interests in a Human Rights Framework', 40 
U.C. Davis L. Rev. 2007,1039, pp. 1051-1052.

631 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent, op.cit. p.219.
632 Maria Green, Drafting History of Article 15 (1) (1)(c) of the International Covenant, E/C.12/2000/15,  (2000), 

para.5. Available at: http://www.aaas.org/content/articles-books-reports-and-statements-article-15 (Accessed 
29.02.2016)
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drafters, who either regarded the rights of authors as lacking sufficient importance to be

given  the  status  of  a  basic  human  right633 or  thought  those  rights  had  already been

adequately  covered  by  the  provision  protecting  the  right  to  property634 and  other

international  regulations  outside  human  rights  law,635 or  even  claimed  that  special

protection for intellectual  property would entail  an élitist  perspective636 in the otherwise

egalitarian document, that was supposed to implement the concept of universal human

rights. The second paragraph of  Article  27 was repeatedly rejected and even after  its

eventual  passing,  it  failed  to  be  regarded  by  the  drafters  as  a  pure  right  of  creative

individuals, and was more perceived as an additional element of protecting the public, an

attitude strengthened by the increasingly voiced arguments that the moral rights part of the

regulation should also strive to ensure universal access to works in their original form637.

The  strong  opposition  to  the  second  paragraph  of  Article  27  UDHR638 expressed

throughout  the whole negotiating  process was not  moderated even at  the  final  stage;

hence the eventual adoption of this provision was hardly articulation of the consensus, with

merely 18 votes in favour as opposed to 13 votes cast against, and 10 abstentions.639

What follows from the structural logic of Article 27 as well as the historical interpretation of

this  provision  is  that  the  human  rights'  protection  of  interests  in  intellectual  creations

expressed in the UDHR seems focused mostly on providing universal access to the results

of  human creativity.  The  protection  of  the  rights  of  individual  creators  was  treated  as

instrumental and subservient to the needs of the general  public.  The drafters not only

failed  to  recognise  the  results  of  intellectual  work  as  the  exclusive  property  of  their

633 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent, op.cit. p.221, (where
he quotes Corbet, the delegate from the United Kingdom saying that copyright “was not a basic human right” and 
the Australian representative claiming that “the indisputable rights of the intellectual worker could not appear 
beside fundamental rights of a more general nature, such as freedom of thought, religious freedom or the right to 
work”.)

634 Ibidem.
635 Ibidem, (recalling Corbet's statement that “copyright was dealt with by special legislation and in international 

conventions”.)
636 Official Records of the Third Session of the General Assembly, Part I, Social and Humanitarian and Cultural 

Questions Third Committee, Summary of Records of Meetings, 21 September to 8 December 1948, pp. 619–634 
Quoted after: Audrey Chapman, 'Approaching Intellectual Property as a Human Right', Copyright Bulletin, 2001, 
volume XXXV, no. 3, p.11.

637 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent, op.cit. p.221, 
quoting the Chinese delegate, Chang, arguing that “the purpose of the joint amendment was not merely to protect 
creative artists but to safeguard the interests of everyone”. For that reason “literary, artistic and scientific works 
should be made accessible to the people directly in their original form. This could only be done if the moral rights 
of the creative artists were protected.”.

638 Such a strong opposition as that expressed against provisions on the protection of interests in intellectual creations 
was unique in the whole drafting history of the Universal Declaration. See: Lea Shaver, 'The Right to Science and 
Culture', 2010 Wisconsin Law Review, pp. 26-27.

639 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent, op.cit. p.222.

277



creators, but also in perceiving it as necessary to maintain a proper balance between the

rights of individual authors and inventors on the one hand, and the public on the other,

they attached paramount importance to the general welfare. This interpretation should be

viewed as  reflecting  the  principles  of  reflexive  justice  in  the  scope  of  the production,

reproduction, dissemination of and access to information goods.

c) Article 15 (1) of the International Covenant on Economic, Social and Cultural 
Rights
The same attitude was expressed in the International Covenant on Economic, Social and

Cultural Rights640, which was introduced, together with the International Covenant on Civil

and Political Rights, to give force to the unenforceable political declarations expressed in

the UDHR. At no stage of the drafting process of the two Covenants did an automatic

inclusion  of  the  compromises  previously  achieved  in  the  Universal  Declaration  take

place641; however, Article 15 (1) (1) of the ICESCR, which is devoted to the protection of

interests in intellectual creations, closely resembles Article 27 of the UDHR, as does the

history of its drafting.

Article 15 (1)(1) of the ICESCR reads as follows:

The States Parties to the present Covenant recognise the right of everyone:

1. To take part in cultural life;

2. To enjoy the benefits of scientific progress and its applications;

3. To benefit from the protection of the moral and material interests resulting from

any scientific, literary or artistic production of which he is the author.

Drafting History

Article 15 (1)(1) of the ICESCR, like Article 27 of the UDHR, consists of the same three

components dealing with the right to culture, right to scientific advancement and protection

of rights in intellectual creations. Similarly to the drafting history of Article 27 UDHR, there

was a strong support by all the representatives throughout the negotiations for the right of

everyone to share in the benefits of science and to participate in the cultural life of the

community, viewed as “the determining factor for the exercise by mankind as a whole of

640 International Covenant on Economic, Social and Cultural Rights G.A. res. 2200A (XXI), 21 U.N.GAOR Supp. (No.
16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force 3 January 1976, (hereinafter ICESCR or the 
Covenant).

641 See e.g.: Peter Yu, 'Reconceptualizing Intellectual Property Interests in a Human Rights Framework', op.cit. p.1060; 
Maria Green, Drafting History of Article 15 (1) (1)(c) of the International Covenant, E/C.12/2000/15, op.cit. 
paragraph 18.
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many other rights”642. However, the rights of authors and inventors once again triggered a

heated debate.643 The strongest objections to incorporating those rights were raised by the

Soviet Union together with the whole Eastern bloc, which argued that the people's right to

benefit  from science and culture  should  not  be  intermingled  with  property  rights.  The

opposition subsided only after assurances that the rights of intellectual creators were not

equal to the right to private property and their primary purpose was to prevent others from

altering the original expression of intellectual and artistic creations and that they should be

regarded as essential  preconditions for cultural  and scientific  freedom and wide public

participation in scientific and cultural life.644

Hence,  similarly  to  Article  27  UDHR's  case,  the  provision  concerning  the  rights  of

individual  creators  was  finally  accepted  only  because  its  initial  critics  were  eventually

convinced to perceive it as crucial for safeguarding the interests of the community as a

whole.  Once  again  it  was  claimed  that  the  protection  of  authors'  rights  was  vital  for

assuring public access to the authentic works645 and furthermore that it was critical to “give

effective encouragement to the development of culture”646.

The drafting history of the ICESCR proves, exactly as the UDHR's does, that the provision

on authors' rights was eventually included only because of its instrumental character in

meeting  the  needs  of  the  community  as  a  whole,  which  were  perceived  as  having  a

stronger moral justification than the privileges of individual creators647. Hence, the three

elements  comprising  Article  15  (1)  (1)  of  the  ICESCR  must  be  seen  as  intrinsically

interrelated648 and therefore the protection of the results of human creativity as provided by

the ICESCR cannot be viewed as constituting monopoly property rights of creators and

inventors, but primarily as safeguarding access to scientific and artistic developments.

It is also worth mentioning that the drafters of the Covenant seemed to have been thinking

of authors exclusively as individuals and did not mean to protect the interests in intellectual

642 Statement by the representative of UNESCO Havet, cited after Maria Green, Drafting History of Article 15 (1) (1)
(c) of the International Covenant, E/C.12/2000/15, op.cit. para 20.

643 Ibidem.
644 Audrey Chapman, 'Core Obligations Related to ICESCR Article 15 (1) (1) (c)' in: Audrey Chapman and Sage 

Russel (eds.), Core Obligations: Building a Framework for Economic, Social and Cultural Rights op.cit. pp. 305-
331 and pp. 312-316.

645 Official Records, United Nations General Assembly, Agenda item 33, 789th meeting, 1 November 1957, para. 32, p.
183.

646 Statement by the Israeli delegate. See: Official Records, United Nations General Assembly, Agenda item 33, 789th 
meeting, 1 November 1957, para. 32, p. 183.

647 Ibidem.
648 Committee on Economic, Social and Cultural Rights, General Comment No.17 (2005), The right of everyone to 

benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic 
production of which he or she is the author (Article 15 (1), paragraph 1 (c), of the Covenant), 12 January 2006, 
E/C.12/GC/17, par. 4. [Hereinafter General Comment No.17]
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creations of legal entities.649 Such an understanding of Article 15 (1) has recently been

confirmed by the  Committee  on  Economic,  Social  and  Cultural  Rights  in  the  General

Comment No.17 to Article 15 (1)(c) of the ICESCR, which states that corporate entities are

not protected at the level of human rights as they remain outside the safeguards of the

human rights system650.

The interpretation of both Article 27 of the Universal Declaration and Article 15 (1) of the

Covenant seems to prove that, to the extent they approached the wide public access to

the benefits of artistic and scientific development as a universal human right, superior to

the rights of individual creators to have their interests in intellectual creations protected,

the drafters of these documents anticipated the vision of knowledge as a global public

good651,  which  was  later  developed  and  analysed  in  depth  by  both  economists  and

lawyers.

The vision of  knowledge present  in  Article 27 UDHR and Article 15 (1)  ICESCR alike

recognises its  pure global public good  attributes. Any regulations extending the rights of

individual creators beyond what is provided for by the human right to the protection of

interests in intellectual creations are contrary to the aforementioned provisions insofar as

they change the nature of knowledge into a club good, which not everyone is entitled to

access, or even into a  private good, of which not only excludability but also scarcity is

artificially created by legal regulations652. To be in line with the human rights' provisions of

Article 27 UDHR and Article 15 (1) ICESCR on the access to knowledge, all instantiations

of  the  protection  of  individual  authors  must  respect  the  vision  of  knowledge  as

characterised by its pure global public good attributes, meaning that its benefits in form of

the artistic, scientific and technological advances can be shared by all humanity regardless

of race, sex, age, socio-economic situation, etc. From the systems theoretical perspective

both  Article  27  UDHR  and  Article  15  (1)  ICESCR should  be  perceived  as  aiming  at

introducing a counterbalance to the sheer economic approach to information goods that

treats them as equal to other commodities. 

649 Maria Green, Drafting History of Article 15 (1) (1)(c) of the International Covenant, E/C.12/2000/15, op.cit.  para. 
45.

650 General Comment No.17, para. 7.
651 For the very well developed theory of knowledge as a global public good as enshrined in the UDHR and the 

ICESCR, by which this section of my paper is mostly inspired see: Lea Shaver, The Right to Science and Culture, 
op.cit, pp.42-61.

652 Renée Marlin-Bennet, Knowledge Power. Intellectual Property, Information and Privacy, Boulder: Lynne Rienner 
Publishers, 2004, p. 13.

280



Knowledge as a private good? The doctrine of social function of property rights

a) Case law of the European Court of Human Rights
The recent case law of the European Court of Human Rights adopted divergent attitude

towards protection of knowledge creation and diffusion. The European Convention for the

Protection  of  Human  Rights  and  Fundamental  Freedoms653,  contrary  to  the  Universal

Declaration of Human Rights and the International Covenant on Economic, Social  and

Cultural  Rights, does not include separate provisions on the access to knowledge and

protection of interests in intellectual creations. Moreover, until the early 1990s intellectual

property  right  holders  did  not  claim  violations  of  their  rights  based  on  the  European

Convention,  and  when  they  eventually  commenced,  until  recently  the  European

Commission  and  the  European  Court  of  Human  Rights  have  repeatedly  denied  to

adjudicate directly on the protection of interests in intellectual and artistic works. It was not

until the 1990s654 that the European Commission finally held that Article 1 of the Protocol

No. 1 to the European Convention applies to intellectual property, which was confirmed as

late as 2005655 by the rulings of the European Court of Human Rights.

Article 1 of Protocol No. 1 to the European Convention that was successfully invoked by

the intellectual property right holders reads as follows:

Every  natural  or  legal  person  is  entitled  to  the  peaceful  enjoyment  of  his

possessions. No one shall be deprived of his possessions except in the public

interest  and subject  to  the  conditions  provided for  by law and by the  general

principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State

to enforce such laws as it  deems necessary to  control  the  use of  property  in

accordance with the general interest or to secure the payment of taxes or other

contributions or penalties.

653 European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213 
U.N.T.S. 222, (hereinafter the European Convention, the European Convention on Human Rights or ECHR).

654 Lenzig AG v. United Kingdom, App. No. 38817/97, 94-A Eur.Comm'n H.R. Dec.& Rep. 136 (1998) (patent);  Aral 
v. Turkey, App. No. 24563/94 (1998) (admissibility decision) (copyright); Smith Kline & French Lab. Ltd. v. 
Netherlands, App. No. 12633/87,66 Eur. Comm'n H.R. Dec. & Rep. 70,79 (1990) (admissibility decision) (patent).

655 Dima v. Romania, App. No.58472/00, para.87 (admissibility decision) (copyrighted works protected by Art.1); 
Anheuser-Busch Inc. v. Portugal, App. No.73049/01, Eur. H.R. Rep. 42 [846],855-856 (Chamber 2007) (judgement 
of 11 October 2005) (registered trademarks protected by Art.1); Melnychuk vs. Ukraine, App.No. 28743/03, para.8 
(admissibility decision)(2005) (intellectual property protected by Art.1 ). Cited after Helfer L.R., Intellectual 
Property and the European Court of Human Rights in: Torremans P. L.C. (Ed.) (2008), Intellectual Property and 
Human Rights. Enhanced Edition of Copyright and Human Rights, Wolters Kluwer, p. 27.
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The question of the protection of intellectual property was firstly assessed by the European

Commission which consistently held in its three decisions dating back to the 1990s that

patents [Smith Kline & French Lab. Ltd. v. Netherlands (1990) and Lenzig AG v. United

Kingdom (1998)]  and  copyrights [Aral  v.  Turkey,  (1998)]  fall  within  the subject matter

scope  of  Article  1  of  the  Protocol  1  to  the  European  Convention.  The  same  line  of

reasoning was  applied  by the  European  Court  of  Human Rights  in  its  trio  the  recent

decisions.

The question of the protection of copyrighted works under the European system of human

rights was dealt with directly by the European Court of Human Rights for the first time in

Dima  v.  Romania  (2005)656,  where  even  though  it didn't  decide  whether  under  the

circumstances of the case the claimant indeed had a possession as the author of  the

graphic design, it did state that Article 1 of Protocol No. 1 to the European Convention for

the Protection of Human Rights and Fundamental Freedoms protects copyrighted works.

Similar logic was applied to the issue of trademarks in Anheuser-Busch Inc. v. Portugal657,

where the European Court of Human Rights held that both registered trademarks and sole

applications  for  having  a  trademark  registered  amount  to  possessions  as  covered  by

Article 1  of Protocol No. 1.  Finally, in  Melnychuk vs. Ukraine (2005) the Court held that

intellectual property in general is protected by Article 1 of Protocol No. 1 to the European

Convention of Human Rights.

Intellectual Property equated with other possessions?

As  the  examples  above  illustrate,  according  to  the  case  law  of  both  the  European

Commission  of  Human  Rights  and  the  European  Court  of  Human  Rights  intellectual

property is protected by the European Convention's right to property. This reasoning is in

line  with  the  earlier  decisions  of  the  European  Court  of  Human  Rights,  which  have

repeatedly been giving a wide interpretation to the scope of Article 1 of the First Protocol

stating that the notion “'possessions' has an autonomous meaning which is certainly not

limited  to  ownership  of  physical  goods:  certain  other  rights  and  interests  constituting

assets  can  also  be  regarded  as  'property  rights',  and  thus  as  'possessions',  for  the

purposes  of  this  provision”658. Intellectual  property  has  thus  joined  other  intangible

656 Dima v. Romania, App. No.58472/00, para.87 (admissibility decision). The description of the cases of ECHR is 
based on the paper by Helfer L.R., (2008), p. 25- 76.

657 Anheuser-Busch Inc. v. Portugal, App. No.73049/01, Eur. H.R. Rep. 42 [846],855-856 (Chamber 2007) (judgement 
of 11 October 2005).

658 Gasus Dosier-und Fordertechnik GmbH v. The Netherlands, Application 15375/89 (1995).
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assets659,  held  by  the  European  Court  of  Human  Rights  to  amount  to  possessions

protected by the Convention's right to property.

The  position  that,  in  case  of  trademarks660, and  presumably  also  patents,  not  only

registered  rights,  but  also  mere  applications  for  registration  are  protected  by  the

Convention's right to property is also consistent with the earlier well-established case law

of the European Court of Human Rights, for the Court has extended the temporal scope of

Article 1 to both current and future proprietary interests by stating that the “'possessions'

can be either 'existing possessions' or assets, including claims, in respect of which the

applicant (...) has at least a 'legitimate expectation' of obtaining effective enjoyment of a

property right”661.

What is then the nature of the human right to property to which the status of the protection

of intellectual property (including copyright law that is of interest for this analysis) has been

elevated by the  case law of  the  European  Court  of  Human Rights  and  what  are  the

implications  of  such  an  approach  for  the  protection  of  production,  reproduction,

dissemination of and access to information gods under European human rights law?

The previous section has already indicated that the human right to property as regulated in

Article 1 of the Protocol 1 to the European Convention differs significantly from the right to

property derivable through comparative research in private law. The very wording of the

provision  itself,  using  interchangeably  the  expressions:  possessions and  property,

suggests it varies considerably from the private law regulations on property. Firstly, it is the

result of the discrepancy in this respect between the common-law and the continental legal

traditions  that  are  both  represented  by  the  parties  to  the  European  Convention.662

Secondly, it is due to the specific function of the protection of property on the human rights

level, which is a constitutional type of protection. Contrary to the norms on property in

private  law,  it  does  not  regulate  legal  relations  between  individuals  with  regard  to

commodities, but instead protects a private party's right to property against the state. 663 By

the same token, the human rights' definition of property is considerably broader than its

659 Other intangible assets that amount to possessions according to the rulings of the European Court of Human Rights 
include e.g. various licenses, contractual rights, leases and business goodwill. See: Çoban A.R.(2004), Protection of
Property Rights within the European Convention on Human Rights, Ashgate Publishing Ltd., Aldershot, p.152-155.

660 See: Anheuser-Busch Inc. v. Portugal, App. No.73049/01, Eur. H.R. Rep. 42 [846],855-856 (Chamber 2007) 
(judgement of 11 October 2005).

661 Kopecký v. Slovakia, App. No. 44912/98 (2004) Eur. Ct. H.R, p. 139-140, Cited after: L. R. Helfer (2008). FN 39, 
p.33.

662 Dragoljub Popović, Protecting Property in European Human Rights Law, Eleven International Publishing, 2009, p. 
14.

663 Ali Riza Çoban, Protection of Property Rights within the European Convention on Human Rights, Ashgate 
Publishing, 2004, p.31.
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private  law  equivalent  and  covers  all  patrimonial  rights  that  have  economic  value 664.

Moreover, it protects all pecuniary rights arising from private and public law relationships

and legitimate expectations of those rights of both natural and legal persons.

Although primarily the  right  to  property regulated in  Article  1  of  the  Protocol  1  to  the

European Convention refers only to the vertical relationship between private parties and

the  state,  it  does  also  concern  the  horizontal  dimension  in  as  much  as  the  state  is

responsible for regulating private relationships.665 Due to this influence on the relationships

between private parties,  the adjudication of  the ECHR recognising the  human-right-to-

property status of intellectual property and equating it with other protected  possessions,

treats the works of human ingeniousness as private or at least club goods.

The attitude of the European Court of Human Rights towards the protection of interests in

intellectual  creations  must  therefore  be  regarded  as  completely  different  from  the

regulations of the Universal Declaration of Human Rights and the International Covenant

on Economic, Social and Cultural Rights analysed above. Unlike these two instruments of

universal human rights law, the European Convention does not provide a mechanism that

would expressly balance the rights of individual creators, on the one hand, and the right of

the public, on the other. In its rulings, the European Court of Human Rights refers directly

to  various  types  of  IP  rights  as  regulated  in  intellectual  property  law.  Unlike  the

mechanisms of the UDHR and the ICESCR, the case law of the European Court of Human

Rights, not only refers directly to intellectual property rights, but it also equates them with

the right to property in tangibles. By doing so the Court  raises the rank of intellectual

property to the level of a human right to property.  Accordingly, it has taken the opposite

approach to knowledge compared to those of the Universal Declaration and the Covenant.

Whereas the two documents of the universal human rights law recognise global public

good's  qualities  of  knowledge,  the  case  law of  the  European  Court  of  Human Rights

seems to approach knowledge as a private or at least club good.

664 The human right to property in the European Convention on Human Rights could be described as covering 
“universality representing the whole of the person's assets and liabilities assessable in monetary terms”, Lametti 
D. (1998), The Deon-Telos of Private Property: Ethical Aspects of the Theory of and Practice of Private Property, 
unpublished D. Phil. Thesis, Oxford, p. 33; quoted after: Ali Riza Çoban Protection of Property Rights within the 
European Convention on Human Rights,op.cit. p.13.

665 Ibidem, p.170, (noting that “[I]f because of a law in force, an individual's property rights are affected adversely in 
a relationship between private individuals, a state should be held responsible, because there is the state's authority 
in all laws including that regulating private relationships.”)
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b) Article 17 of the Charter of Fundamental Rights of the European Union
A similar approach to that present in the case law of the European Court of Human Rights

was adopted in Article 17 of the Charter of Fundamental Rights of the European Union666

which reads as follows:

Right to property

1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully

acquired possessions.  No one may be deprived of  his  or  her  possessions,

except in the public interest and in the cases and under the conditions provided

for by law, subject to fair compensation being paid in good time for their loss.

The use of property may be regulated by law in so far as is necessary for the

general interest.

2. Intellectual property shall be protected.

Here  the  equation  of  intellectual  property  rights  with  the  right  to  property  in

tangibles is even more evident: the notion of intellectual property is expressly used

in the provision unambiguously titled the right to property.

Nevertheless, this right is not to be perceived as absolute as it was clearly stated in the

Scarlet vs SABAM667 and Scarlet vs Netlog668 cases in which the Court repeatedly stated

that the protection of intellectual property must be balanced against the protection of the

fundamental rights of individuals like  the right to privacy and the freedom to receive or

impart information in line with its earlier Promusicae case669.

Nonetheless, the vision of knowledge present both in the European Convention on human

rights  and  the  Charter  of  Fundamental  Rights  of  the  European  Union  will  be  jointly

discussed in the following paragraphs.

Knowledge as a public or private good? A new twist to an old tale
The  opposition  between  the  two  approaches,  with  the  Universal  Declaration  and  the

International Covenant on one hand, and the case law of the European Court of Human

Rights and the regulations of the Charter of Fundamental Rights of the European Union on

666 Charter of Fundamental Rights of the European Union, 18 December 2000, (2000/C 364/1), entered into force 1 
December 2009, (hereinafter the Charter or CFREU).

667 Case C-70/10, Scarlet Extended SA v Société belge des auteurs, compositeurs et éditeurs SCRL (SABAM), 
24.11.2011.

668 Case C-360/10, Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM) v Netlog NV, 
16.02.2012.

669 Case C-275/06, Productores de Música de España (Promusicae) v Telefónica de España SAU, 29.01.2008.
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the other, closely resembles the discourse that has long been present in the domain of

intellectual property law. The common question the two approaches pose is whether the

most just and efficient model of protecting knowledge creation and dissemination should

treat  the  works  of  human  ingenuity  as  private  or  public  goods.  As  mentioned  in  the

introduction,  the disagreement on this  issue may be traced as far  back as to  various

philosophical theories explaining the role, function and nature of intellectual property law.

All the arguments developed afterwards in this dispute within intellectual property doctrine

are  equally valid  for  the human rights approach towards the  protection of  interests  in

intellectual creations and hence should be explored here. Nonetheless, due to the nature

and constraints of this text, only the most crucial observations will be mentioned.

As described beforehand, private goods as opposed to public goods are excludable and

rivalrous. The access to a private good is allowed only on the payment of the price, which

is set by the seller. Those not paying cannot enjoy the benefits of private goods. This

system leads to some inefficiency by excluding those individuals who cannot afford the

price and who would otherwise have benefited from the resource. This seems, however,

justified and even inevitable, in case of goods which by their nature are scarce and their

consumption  is  characterised  by  rivalrousness.  Nevertheless,  the  opponents  of  the

commodification of knowledge claim that this feature is not borne by the knowledge goods,

which they perceive as a perfect example of non-rivalrous goods. On the contrary, due to

network externalities, ideas may become more valuable to the society as a whole if they

are used to the largest possible extent670. Moreover, unlike tangible assets, the products of

the  mind  that  are  protected  by  intellectual  property  rights  are  also  non-excludable  in

nature, as the substance of sharing the ideas, particularly in the digital era, is such that no

one can easily be excluded from enjoying the information. Furthermore, as the marginal

cost of the knowledge goods reproduction in digital era is close to zero, they are also not

scarce in their nature - it is intellectual property law that artificially creates this scarcity.

Therefore, such profound protection of the results of human ingeniousness, going as far as

to equate it with the protection of property in tangibles, may not only be dangerous for the

rights of the general public but also completely inadequate with respect to the nature of the

intellectual creations.

Arguably, the monopoly in intangibles, as opposed to tangibles, is artificially created by the

legal  system  and  does  not  stem  from  the  immanent  features  of  those  goods.  Since

670 Jacob Cornides, 'Human Rights and Intellectual Property. Conflict or Convergence op.cit. p. 136.
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products  of  mind  are  neither  scarce  and  rivalrous  nor  excludable  in  themselves,  it  is

intellectual  property  law  that  creates  scarcity  and  excludability  where  neither  existed

before671. At the same time, it redefines the characteristics of knowledge from those of a

global public good into a private/club good. Due to the differences between tangible and

intangible assets, and subsequently to the dissimilar social functions of the protection of

property  and  intellectual  property,  these  two  legal  concepts  vary  in  their  scope  and

temporal  duration.  Unlike the right to property,  lacking temporal  limitation and granting

complete control  over the owned items to possess, use and alienate them, intellectual

property rights are both limited in time and scope672.

The essential divergences between the nature of tangibles and intangibles also confirm

the completely different raison d'être of the right to property on one hand and intellectual

property rights on the other. Whereas the objective of the right to property is to prevent the

over-use  and  depletion  of  scarce  resources  as  well  as  to  internalise  the  negative

externalities connected with the owned good673, the aim of intellectual property protection

is the enhancement of creation and innovation674 together with a just recognition of the

effort  put  into  the  creation  of  a  knowledge  good.  The  externalities  stemming  from

knowledge goods are mostly positive, hence need not be internalised in the same manner

as the negative externalities of the tangibles are internalised through the mechanisms of

the property right.675

Consequently, intellectual property rights should not be equated with the right to property

only because of the coincidence in nomenclature. At this point it should also be noted that

the term “intellectual property” is of quite recent origin, dating back to 19 th century and is

much  younger  than  the  legal  concept  itself676.  As  argued  by Fritz  Machlup  and  Edith

Penrose, its coining was “a very deliberate choice on the part of the politicians working for

671 Renée Marlin-Bennet, (2004), p. 13.; See also: Mark Lemley, Property, Intellectual Property and Free Riding, 
Working Paper no.291, Stanford Law School, 2004, p. 31, (asserting that: “[i]ntellectual property, then, is not a 
response to allocative distortions resulting from scarcity, as real property law is. Rather it is a conscious decision 
to create scarcity in a type of good in which it is ordinarily absent in order to artificially boost the economic returns
to innovation.”).

672 E.g. fair use provisions in common-law and exceptions and limitations to copyright in continental law, impossibility
of alienating the moral rights in some legal orders etc.

673 See: Mark Lemley, Property, Intellectual Property and Free Riding, op.cit.
674 Jacob Cornides, 'Human Rights and Intellectual Property. Conflict or Convergence' op.cit. p. 150.
675 See: Mark Lemley, Property, Intellectual Property and Free Riding, op.cit. p. 32, (asserting that:“the 

>>problem<< of intellectual property differs fundamentally from the problem of real property law. It is the 
problem of internalizing positive rather than negative externalities.”)

676 See: e.g.: Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellectual Property and how it Threatens
Creativity, New York University Press, 2001, p. 21; William W. Fisher III, (1999), The Growth of Intellectual 
Property: A History of the Ownership of Ideas in the United States, available at: 
http://cyber.law.harvard.edu/people/tfisher/iphistory.pdf.
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the adoption of a patent law in the 19th century. This period was for liberty and equality and

against privileges and monopolies of any sort.  Patent law on inventions based upon a

'monopoly privilege'  would be rejected,  but as a 'natural  property  right'  the patent law

would be justified or accepted.”'677 Therefore, as Jakob Cornides appropriately notices, the

sheer nomenclature cannot misleadingly allow the “name of something influence [the] idea

of what it [really]is.”678

In light of the above, it should be asserted that treating the protection of intellectual and

artistic works on equal footing with the right to property in tangible goods creates the risk

of overprotection to the detriment of the general public, especially when it is expressed in

the  strong and  overarching  paradigm of  human rights.  Particularly  challenging for  the

welfare of the public interest is the attitude of the European Court for Human Rights due to

the fact that “[w]ithin the European regional human-rights system, powerful companies no

less than wealthy individuals may bring, and have indeed brought claims of violations of

their  'human'  rights before the European Court  of  Human Rights”679.  In fact,  unlike the

UDHR, ICESCR and CFREU, the European Convention protects not only intellectual and

artistic  creations of  individual  authors and inventors,  but  covers also interests of  legal

persons, including potent multinational corporations.

Hence,  the  attitude  of  the  European  Court  for  Human  Rights  could  be  regarded  as

significantly different from those present in the Universal Declaration and the Covenant,

and further, as less suitable for the maintenance of the fragile balance between the rights

of creators and inventors on the one hand and the rights of the general public on the other.

However,  it  should be stressed that  the right  to  property enshrined in  Article  1 of  the

Protocol No. 1 to the European Convention is not absolute and unlimited. This conclusion

could be drawn from the very wording of  the provision,  recognising the public/general

interest as the limit of the right to property. This reasoning is confirmed also by the drafting

history of  this Article,  well  illustrated by the statement of  the Belgian MP, De la Vallé-

Poussin,  who  described  the  prevailing  attitudes  of  the  drafters  towards  the  notion  of

property as follows: “No longer does any party defend the absolute right to own property,

as it was understood by Roman law, and I do not think there is anyone either who is in

677 Jacob Cornides, 'Human Rights and Intellectual Property. Conflict or Convergence' op.cit. p. 150. p. 146.
678 Ibidem.
679 Craig Scott, 'Multinational Enterprises and Emergent Jurisprudence on Violations of Economic, Social and Cultural 

Rights' in: Asbjørn Eide, Catarina Krause, Allan Rosas (eds.) Economic, Social and Cultural Rights: A Textbook, 2nd

Martinus Nijhoff Publishers, 2001
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favour of the completeness of the Communist theory.”680 Further confirmation of this stance

may  be  found  in  the  well-established  case  law  of  the  ECHR  recognizing“functional

importance  of  particular  rights  in  democratic  societies,  the  rationales  governments

advance for restricting those rights, the arguments for and against deference to domestic

decision makers, and the need for the Convention to evolve in response to legal, political

and social trends in Europe”681.

The social conception of both the state and the function of property682 present in the case

law of the ECHR683 therefore may well achieve the same goal as the mechanism inbuilt in

the  UDHR  and  ICESCR.  Analogous  reasoning  is  equally  valid  for  the  Charter  of

Fundamental  Rights of  the European Union,  as its Article  17 clearly limits  the right  to

property by the general interest of the community. Consequently, both property rights and

intellectual  property  rights,  though  very  different  in  substance,  are  not  “an  end  in

[themselves and]  must be used in a way that contributes to the realization of the higher

objectives of human society.”684

These two various approaches to regulating  production,  reproduction,  dissemination of

and access to information goods within the framework of human rights law are equally

useful for indicating potential solution for reinstating the proper balance within copyright

law in accordance with the principles of reflexive justice. Since both of them are aimed at

counterbalancing the sheer economic perception of information goods (that equals them

with  all  the  other  types  of  commodities)  through  the  introduction  of  other  rationalities

relevant for the ecosystem of copyright law.

680 European Court of Human Rights, Preparatory Work on Article 1 of the First Protocol to the European Convention 
on Human Rights – Information Document prepared by the Registry, 1976, p.6, quoted after: Dragoljub Popović, 
Protecting Property in European Human Rights Law, op.cit. p. 6.

681 Lawrence Helfer, 'Adjudicating Copyright Claims Under the TRIPs Agreement: The Case for a European Human 
Rights Analogy', Harv. Int'l L.J. 39, (1998), p. 407, emphasis added by the current author.

682 Craig Scott, 'Multinational Enterprises and Emergent Jurisprudence on Violations of Economic, Social and Cultural 
Rights' op.cit. p. 564.

683 For examples of the ECHR's decisions based on the concept of social justice and the social function of property 
See: Dragoljub Popović, Protecting Property in European Human Rights Law, op.cit. pp. 140-144, (where he lists 
inter alia: James and others vs. United Kingdom, Judgement of 21 February 1986, ECHR (1986) Series A, No.98 
(1986); Lithgow and others vs. United Kingdom, Judgement of 08 July 1986, ECHR (1986) Series A, No.102; 
Gaygusuz v. Austria, Judgement of 16 September 1996, ECHR Reports 1996-IV; Oneryildiz v. Turkey, Judgement of
30 November 2004, ECHR Reports 2004-XII; Hutten-Czapska vs. Poland, Judgement of 19 June 2006, ECHR 
Reports 2006-;etc.);

       See also generally: Tulkens F., “La réglementation de l'usage des biens dans l'intérêt général. La troisième norme 
de l'article 1er du premier Protocole de la Convention europé hyenne des Droits de l'Homme” in: H.Vandenberghe 
(Ed.) (2006), “Property and Human Rights.” Brugge die keure la charte- Bruylant; A. van Rijn, “Right to the 
Peaceful Enjoyment of One's Possessions” in: van Dijk P. et al. (Eds.) (2004), Theory and Practice of the European 
Convention on Human Rights 864.

684 Jacob Cornides, 'Human Rights and Intellectual Property. Conflict or Convergence' op.cit.p.143.
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2. Open Sesame! Adjusting copyright to copynorms
The first option for restoring the lost regulatory power of copyright law – which presumes

that law is able to find the proper solution within its own borders - is perceived from the

perspective of  the systems theoretical  analysis  as the most  attainable one due to the

operational closure of the functional systems that comprise the analysed model.

Nevertheless,  the  historical  developments  described  in  this  thesis  show  that  another

direction, in which the legal system evolves in response to the stimuli stemming from the

copynorms constructed within other functional systems and non-functionally differentiated

social segments that comprise the ecosystem of copyright law, is also possible. 

Spontaneous,  ad-hoc  anti-ACTA protests,  as  well  as  the  establishment  of  the  Pirate

Parties have been described already as opening both international and national copyright

law-making processes - so far strongly influenced by the interests of the copyright-holders

– to a multitude of various rationalities oscillating around the interests of a wide group of

non-copyright holders (referred to also as the users interests).

The growing salience of the copyright law that allowed for this shift between the different

categories of lobbyists reflects the tensions between the current legal regulations and the

informal  copynorms  that might actually lead to the  opening  of the legal system and its

further evolution in the direction of the initially “irritating” copynorms.

The first steps in this process have already been taken at the intersection of the copyright

law and the informal  copynorms (as the result of structural coupling between the legal

system and other constituent elements of the analysed ecosystem) in the form of licensing

within the open-source and open-access paradigms.

Subsequent developments in this direction may include changes in the statutory law aimed

at the facilitation of  these alternative types of  licensing and further  reaching “material”

reforms of copyright law responding to the postulates formulated by the end-users both in

their spontaneous actions and in the more organised and longer-lasting activities of the

Pirate Parties. So far however, the effects of the users' campaigns are most effective as a

form of opposition to the introduced changes (e.g.: the anti-ACTA campaign), rather than

working out their own solutions aimed at minimising the tensions between copyright law

and informal copynorms. The further reaching influence of the informal copynorms on the

legal system, however, will depend on the level and persistence of copyright issues in the

overall public debate. 
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3. Mission Impossible? Adjusting social norms to copyright law

3.1 How to improve the image of copyright law. On the importance of 
procedural justice
As the above provided analysis shows, one of the crucial reasons for disregard towards

regulations  of  copyright  law,  and  resistance  towards  current  international  intellectual

property regime, lies in the negative image of the copyright law and its influence on the

process of informal  copynorms  construction that currently takes place to great extent in

opposition to copyright regulations. Both the personal statements of the participants of the

anti-ACTA movement in  Poland quoted earlier  in  this  work and the further  analysis  of

causes for  the negative image of  copyright  law worldwide indicate that  elements of  a

material and  procedural  nature  are  equally  important  for  the  public  in  the  process  of

perception and evaluation of the given branch of law.

This observation is in line with findings of research in the field of the social sciences, which

prove that individuals value procedural justice as high as material justice, and that in some

cases the adequate application of rules of procedural justice may improve the perception

of  material law.  Material  justice  is  hereby understood as represented by two types of

justice: distributive justice which means fairness in the distribution of rights or resources,

and  restorative justice which refers to  fairness in the punishment of wrongs.  Procedural

justice on the other hand refers to the idea of fairness in the processes that resolves

disputes and allocates resources. Concepts of procedural justice includes „neutrality, lack

of bias, honesty, efforts to be fair, politeness, and respect for citizens' rights.”685 Essential

also is a concept of  inclusiveness, which allows all parties to the dispute participation in

the decision-making process. The concept of there being different types of justice is not a

new one,  nevertheless,  assurance of  the  proper  realisation  of  the  rules  of  procedural

justice is still problematic in many democracies which theoretically should be based on the

idea of the rule of law. Copyright law is the best example of this problem. 

It is worth emphasising that launching negotiations on the round table open to all parties

interested  in  the  problematic  of  the  copyright  law  in  the  digital  era,  the  rules  of

transparency that governed the consultations, as well as the outcomes of the negotiations

that plan independent research which should provide with neutral data, showing the real

value of the Polish Internet market and scale of the damage caused by the exchange of

copyrighted works online (that are to become the basis of the new social contract on which

685 Tom Tyler, Why People Obey the Law. Yale University Press, New Haven and London, 1990, p. 7.
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future reform of the Polish copyright is supposed to be based) are all manifestations of the

proper application of rules of the procedural justice.

The same can be said for the wide social consultations on the appropriate shape of the

future European copyright law conducted by the European Commission.

Given that material norms of copyright law are not that easily changed due to the fact that

many provisions stem from the international regulations, legislators should concentrate at

least on implementing the rules of  procedural justice, which might considerably improve

the image of copyright law and as a result lead to increase in respect towards its rules.

The  safeguards  of  procedural  justice should  become  a  priority  in  copyright  policies,

especially since social  scientists have proven that an individual's ability to identify with

decisions  increases  when  they  are  taken  in  the  process  assuring  procedural  justice:

“Where people feel that they have control over decisions they believe that the procedure is

fair; where they feel they lack control they believe it is unfair”686. Moreover, “depending on

the procedural justice processes of the group, the social identity of the members will be

influenced  accordingly  and  different  values  will  be  emphasised.  The  more  a  member

agrees with the type of procedural justice employed, the more they will identify with their

group. This increased identification results in the internalization of the group's values and

attitudes  for  the  group  member.  This  creates  a  circular  relationship  as  the  group's

procedural justice processes will affect group members' levels of identification and, as a

consequence, this level and type of identification will affect their own values of what is fair

and unfair.”687 The influence of procedural justice on the identification with norms regulated

by  law  should  be  perceived  the  more  important,  given  the  current  conflict  of  legal

regulations with informal copynorms which leads to the situation in which general public

usually treats copyright law as unfair.

It  is  worth recalling that the slippery slope on which the positive (or neutral)  image of

copyright law was gradually sliding down was first introduced in the U.S. already in the

“first decade of the twentieth century, when Congress faced the problem of updating and

revising a law that was perceived as too arcane and complex for legislators to understand

without  expert  assistance.  To  solve  that  problem,  members  of  Congress prodded  the

Librarian of Congress to set up a series of meetings with representatives of industries with

686 Ibidem.
687 Allan E. Lind and Tom Tyler, The Social Psychology of Procedural Justice, Springer Science and Business Media 

New York, 1988, pp. 115-125.
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an interest in copyright”688.  Since then legislative processes in many countries involved

excessive influence by the representatives of the right holders to the exclusion of the end-

users. Recent social and technological changes prove, however, that the time is ripe for

the  changes  that  would  introduce  procedural justice with  regards  to  the  access  to

legislative processes, before any material changes improving situation of the end-users

might be introduced.

Representatives  of  WIPO  have  in  the  recent  past  repeatedly  stated  that  the  multi-

stakeholder environment is “the best and most appropriate when it comes to the debate on

copyright  in  the  digital  age,  (and  that)  WIPO  is  preparing  for  such  multi-stakeholder

discussions”689.  The  method  of  round  table  negotiations  was  also  promoted  on  many

occasions by the ex-European Commissioner responsible for the Digital Agenda in Europe

Neelie Kroes, who claimed that the open public dialogue is the only way to achieve a long-

standing  compromise  between  the  conflicting  interests  of  various  stakeholders  in  the

digital environment, that would assure compliance with copyright law. This approach has

finally been implemented also at the EU level, as represented by the recent widespread

social consultations on the appropriate shape of the future reform of copyright law.

In these circumstances the new post-ACTA approach of the Polish government towards

copyright policy might set a positive example for the international arena, showing how

procedures  of  the  round  table applied  in  the  transition  period,  enhanced  by  new

communication technologies might be still useful in building participatory democracy and

solving contemporary problems that are common for all the European states.

3.2 Procedural justice as a conditio sine qua non of the reflexive copyright 
legislation
An additional positive dimension of procedural justice in the scope of copyright law-making

processes  should  be  underlined  from the  perspective  of  systems  theoretical  analysis.

Following the rules of procedural justice, which assume the participation of various actors

in the law-making processes, facilitates also the proper inclusion of diverse rationalities

that have influenced the evolution of segmentary  copynorms,  and which if not properly

acknowledged  are  able  to  effectively  compete  with  copyright  regulations,  leading  to

688 Neil Netanel, 'Why has Copyright Expanded. Analysis and Critique' in: New Directions in Copyright Law Volume 6,
Fiona MacMillan, (ed.), Edward Elgar, Cheltenham, UK; Northampton, MA, USA, 2008, p. 5.

689 E.g. Trevor Clarke, Assistant Director General for the Culture and Creative Industries Sector of WIPO, see: Ermert,
M., “Multi-Stakeholder Discussions á la Internet Governance Forum For WIPO?” in: Intellectual Property Watch, 
8.11.2012; available at: http://www.ip-watch.org/2012/11/08/multi-stakeholder-discussions-a-la-internet-
governance-forum-for-wipo/?utm_source=daily&utm_medium=email&utm_campaign=alerts (Accessed 
29.02.2016).

293

http://www.ip-watch.org/2012/11/08/multi-stakeholder-discussions-a-la-internet-governance-forum-for-wipo/?utm_source=daily&utm_medium=email&utm_campaign=alerts
http://www.ip-watch.org/2012/11/08/multi-stakeholder-discussions-a-la-internet-governance-forum-for-wipo/?utm_source=daily&utm_medium=email&utm_campaign=alerts


regulatory  failure  of  this  branch  of  law.  Introducing  procedural  justice  in  national  and

international copyright law-making processes is therefore perceived as a conditio sine qua

non of reflexive justice when it comes to the  production, reproduction, dissemination of

and access to information goods.
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V. Conclusions

Faced with the rapid technological changes that shape copynorms constructed in all the

elements of its ecosystem, current copyright law undoubtedly suffers from a regulatory

failure in the digital environment. Copynorms as constructed in various relevant functional

systems as well as non-functional segments of the society have an increasing influence on

social  dynamics in the scope of production, reproduction, dissemination and access to

information goods, especially in the digital format. Various logics stemming from diverse

elements  of  the  functionally  differentiated  society  gain  visibility  by  way  of  new

technological  possibilities and tend to contradict  the legal  status quo that  is still  being

shaped in the ancien socio-technological reality. The notorious battles between the content

industry on the one hand and new communication technologies on the other – as reflected

in rich case law referred to in this thesis – indicate that the traditional understanding of

copyright protection, which evolved in response to physical rather than digital works, is not

only no longer valid, but also that the time is ripe for change. Only a considerable reform in

this field of law can terminate the prolonged race between the law on the one hand and

technology on the other.

There is  an urgent  need for  a  reform of  the copyright  regulations both nationally and

globally to take into consideration not only recent technological developments, but also the

social norms that evolved in response to these technological changes.

Nevertheless,  this  field  of  law requires  such  profound  modifications  that  its  reworking

would, in scale and consequence, be close to a revolution. This in its turn requires a rich

theoretical and philosophical framework that can provide the proper foundations for the law

reform.

Being an autopoietic social system, law still  interacts with other functional systems and

evolves in response to such inter-systemic irritations. Hence, the new theory of copyright

law should  be based on rich  sociological  observations of  the  whole  ecosystem within

which copyright law operates. This thesis attempts to contribute to the initial sketch of the

new theory for copyright protection in the modified digital environment.

Questions  of  a  more  universal  nature  may  also  arise  in  response  to  the  approach

suggested in this thesis.
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The  most  frequently  raised  doubt  refers  to  the  usefulness  of  the  systems  theoretical

approach for legal analysis. Systems theory is evolutionary and descriptive by its nature,

and hence it  is  difficult  to  reconcile  with  traditional  analytical  legal  thinking.  It  is  even

harder to accommodate it with the outcome/change oriented mindset of  lawyers.

Still, the author of this thesis claims that a profound reflection on the raison d'être, function

and nature of copyright regulations in the new digital environment that includes (but is not

limited to) evolutionary observations is essential for drafting the new framework of legal

protection. For only a proper understanding of the role that copyright is supposed to play in

the (post-?) modern society that would serve as the foundation of any new regulations -

and which could be gained through a detailed analysis of its intersystemic evolution - is

able to regain the regulatory power of this field of law.

Copyright law in the digital environment needs a new philosophy, a new foundational myth,

and new metaphors. All of these provide an essential basis for the new legal framework.

The author of this thesis holds that the concept of reflexive justice as developed within the

systems theoretical approach is the most promising starting point for the new philosophy of

copyright law in the highly differentiated (post-?)modern society.  In fact it is only through

the application of the concept of reflexive justice underpinned by modern systems theory

that one is able to understand and evaluate not only the reasons for the current regulatory

failure of copyright law in the digital environment, but also to draw conclusions as to the

shape that  the intellectual  property regime as a whole should take in  the foreseeable

future.

However, there exists also an alternative reading of the systems theoretical analysis of

copyright  evolution  that  promises  some  added  value  with  respect  to  the  overall

conclusions.

The close study of  the current  socio-legal  framework with  regards to the mechanisms

regulating  the  dynamics  in  the  field  of  production,  reproduction,  dissemination  of  and

access  to  information  goods  through  systems  theory  allows  for  further  reaching

conclusions that suggest the current technological changes might in fact lead to a new,

previously  unknown  model  of  social  differentiation.  A detailed  examination  of  the  co-

evolution of the ecosystem of copyright law might suggest that the regulatory failure of

copyright law not only indicates the profound difference between the information goods in

their physical as opposed to the digital format, but also marks the new lines of a division

between private and public, home and work, that arises in response to the decentralisation
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of information goods' production. Indeed, the new technological possibilities given to end-

users in terms of production, reproduction, dissemination of and access to information

goods might question not only the existing functional differentiation of modern society but

also inquire on the basic principles of Western liberal  democracies with respect to the

limits of the intervention of the state and law in the private sphere.

In the opinion of the current author, the contemporary regulatory crisis of copyright law in

the digital environment is to be perceived solely as a tip of the iceberg. The most important

battles are still to be fought; with the spread of 3D printing technologies the potential of

earlier  reproduction  and  dissemination  technologies  are  enhanced  and  the  various

intermediaries (not only those on the market in information goods) might eventually be

made redundant.

Already  with  the  current  level  of  development  in  the  scope  of  3D  printing  and

communication technologies it is easy to imagine self-sufficient communities that would be

able  not  only  to  teach  and  entertain  their  children  without  any  resort  to  intermediary

institutions other than the technological devices allowing access to information goods, but

possibly  also  to  print their  own  cars,  houses,  or  even  whole  urban  infrastructures;

communities that would be able to  print their own drugs or even prostheses to preserve

health and enhance well-being of their members; communities that would be able to print

weapons if needed to ensure their own safety. In the not-so-distant future also we might

picture communities that are able to print human tissues, organs and potentially whole

organisms.

In this future world, all types of intermediaries would become redundant. The same could

be  said  for  the  whole  economic  system  –  the  most  important  intermediary  in  the

functionally differentiated society. The functionally differentiated society as we know it now

would cease to exist, and instead it would lean in the direction of a new social division:

society consisting of tribe-like self-sustainable communities.

The role of the law would also considerably change in such a future, as it would most

probably start a new race with the technology: once again, what is technologically feasible

might also be claimed to be legal.

The  decentralisation  of  the  system  of  production,  reproduction  and  dissemination  of

information goods has in fact shaken the core not only of the business model on which the

creative industry was based, but more generally of the functionally differentiated model of

society characteristic of the (post?) modern era. A systems theoretical analysis seems to
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be best suited for highlighting and explaining also the further reaching implications of these

developments.

Indeed, the most important and most universal -  although not openly stated - question

around which this thesis pivots inquires about the place, role, function and limits of the

legal influence on the shape of the (post-?) modern society: Is there any place left for legal

regulation in the social reality increasingly shaped by technological possibilities rather than

legal limitations?

It seems that the most important lesson that could be learned from the systems theoretical

approach is the acceptance that legal regulations are not the only norms that influence the

social dynamics, and that law is able to successfully regulate any sphere of social reality

only indirectly, and when it takes into consideration the other rationalities that constitute

the ecosystem in which it functions and evolves.
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