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1. Introduction
A. General
The contours of the post-crisis ECB are still being mapped.1 One of the ECB’s most influential
crisis management tools, its oversight of Emergency Liquidity Assistance (ELA), remains
particularly unexplored, however. This paper consequently has two main aims. First, to identify
and describe the legal framework enabling ECB oversight of ELA. Second, to evaluate the ECB’s
interventions in ELA during the Eurocrisis in light of that framework.
Both aims, if fulfilled, are contributions to the literature. As regards the first, whereas Steinbach
provides a lucid examination and description of the general legal framework for ELA provision in
the Euro Area, his analysis does not focus, in a granular manner, on how the ECB’s oversight of
ELA is actually enabled.2 A concentrated analysis of the specific Treaty provisions involved and
their inter-relationship remains outstanding. As regards the second, whereas Beukers considers
ELA oversight along the faultline of central bank independence/intervention, Kilpatrick discusses
ELA as an abnormal source of law and Viterbo reviews how the ECB has made ELA provision
conditional on the adoption of certain policies,3 these thematic commentaries do not provide a
comparative study of the ECB’s actual interventions in ELA during the Eurocrisis. This paper
seeks to fill both gaps by proposing a multi-layered legal justification for the ECB intervention in
ELA and then showing how this framework is a necessary, but not sufficient, ingredient for
evaluating the ECB’s actual interventions.

1

2

3

5

For an overview of the crisis management tools of the ECB, see Claire Kilpatrick, ‘Abnormal Sources and
Institutional Actions in the EU Sovereign Debt Crisis: ECB Crisis Management and the Sovereign Debt Loans’
(Forthcoming); for a consideration along an axis of independence and intervention, see Thomas Beukers, ‘The
New ECB and its Relationship with the Eurozone Member States: Between Central Bank Independence and
Central Bank Intervention’, Common Market Law Review, 50(6) (2013), 1579-1620; for a perspective on the
subordination of monetary stability to financial stability, see Stefania Baroncelli, ‘The Independence of the
ECB after the Economic Crisis’, in The Constitutionalisation of European Budgetary Constraints, ed. Maurice Adams
et al (Hart Publishing, 2014); for discussion of the ECB's interventions in financial markets, see Kaarlo Tuori
and Klaus Tuori, The Eurozone Crisis: A Constitutional Analysis (CUP, 2014), pp.162-8.
Armin Steinbach, ‘The Lender of Last Resort in the Eurozone’, Common Market Law Review, 53(2) (2016), 36183.
Beukers (n.1); Kilpatrick (n.1); Annamaria Viterbo, ‘Legal and Accountability Issues Arising from the ECB’s
Conditionality’, European Papers, 1(2) (2016).
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The paper therefore seeks to take the ECB seriously as an institution staffed by publicly-minded
individuals who, it is assumed, prefer and seek to act in a lawful manner. It emphasises, however,
that the ECB’s doctrine of ELA oversight has emerged through iterative engagement with a messy,
unpredictable and contested reality and under the immense pressures of the Eurocrisis, rather than
through careful ex ante planning.4 The paper concludes that ECB intervention in ELA is legally
justified, but its actual interventions are more problematic.
B. Why focus on ELA?
ELA has emerged as a crucial and controversial tool of crisis management. In Ireland (2010),
Cyprus (2013) and Greece (2015), the ECB used its oversight of ELA to increase the pressure on
a Member State to accept a bail-out (interchangeably: Economic Adjustment Programme [EAP]).
In Ireland and Cyprus, the ECB warned that ELA would be withdrawn unless the government
enter an EAP and, with their national banking systems reliant on ELA, both governments quickly
did so. In Greece, the ECB capped ELA pending a conclusion to negotiations between Greece
and its creditors. The ELA ceiling triggered the imposition of strict capital controls by the Greek
government, before its eventual acceptance of a bail-out, despite the electorate having rejected one
only days beforehand. Section 4 discusses each country in more detail.
Although the exact mechanism through which bail-outs have been provided has changed through
the Eurocrisis,5 they all involve a partnership between the Commission, the ECB and the
International Monetary Fund (IMF), collectively, until 2015: the ‘Troika’, and have all been
conditional on the recipient Member State’s commitment to economic reforms premised on rapid

4

5

6

The label ‘doctrine’ recognises that the ECB’s oversight of ELA is not governed by a determinative set of
detailed instructions in the Treaties. Instead, it requires the ECB to select and prioritise certain provisions and
apply them to a complex reality, often in pursuit of a particular goal. The combination of legal argument and
logical reasoning, as expressed by the ECB in various letters, publications and statements, which holds this
process together is the doctrine.
For an overview of the European Financial Stability Mechanism (EFSM) and the European Financial Stability
Facility of 2010, see Tuori and Tuori (n.1). See also for their overhaul by the European Stability Mechanism
(ESM) in 2012, which is now the Euro Area’s permanent rescue mechanism. On the interaction between the
EFSM and the ESM during the Greek crisis of 2015, see Kilpatrick (n.1).
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fiscal consolidation. The EAPs therefore have significant redistributive effects within domestic
polities. The ECB’s interventions regarding ELA are problematic because a non-majoritarian,
supranational institution with a limited mandate has exerted influence across policy fields
traditionally reserved to democratic contest.
This paper assesses the legality of those interventions. Section 2 takes a step back by introducing
the concept of the Lender of Last Resort (LOLR) and locating ELA under this umbrella. It
describes why ELA is such a powerful lever. Section 3 focuses on the legal framework for ELA in
the Euro Area and identifies which provisions justify the ECB’s interventions. Section 4 concludes
by assessing four examples of ELA provision during the Eurocrisis in light of the hypothetical
legal justification developed in the previous Sections.

2. LOLR and ELA
A. Why is the LOLR needed?
In most economies, the central bank acts as LOLR to the banking sector. 6 Since central banks
enjoy a monopoly on the issue of currency, they can provide additional funding to the banking
sector during liquidity squeezes, which occur when an otherwise solvent bank does not have
enough liquid assets (i.e. cash) to meet its short-term obligations. For example, if customers seek
to withdraw their deposits simultaneously (a classic ‘bank run’), a bank may struggle to repay all
these immediate obligations because its assets are predominantly loans or mortgages, which cannot
be liquidated quickly. In such circumstances, the LOLR stabilises the system by providing
additional liquidity.

6

7

For discussion as to whether the LOLR for the Euro Area should also backstop markets and sovereigns, see
Paul De Grauwe, Economics of Monetary Union, 10th Edition (OUP, 2014). For a direct response, see Paul Yowell,
'Why the ECB Cannot Save the Euro', in Legal Challenges in the Global Financial Crisis, ed. Wolf-Georg Ringe and
Peter Huber (Hart Publishing, 2015), pp.81-120..
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The modern banking sector is especially vulnerable to liquidity crises due to three major faultlines:
fractional reserve banking, low levels of equity and the mismatch between bank liabilities and
assets. Each is discussed in turn.
Fractional reserve banking allows banks to lend much more than they hold in deposits, thus
facilitating investment across the economy. It is ‘the basis for a modern monetary system’ but
carries a clear risk: banks can repay only a fraction of their depositors at a given time.7 A bank
therefore depends on savers’ trust that deposits are safe; the loss of that trust leads to a bank-run
as savers rush to withdraw their deposits.8 In a bank-run, deposits transform from ‘sticky’ funding
into sources of instability, as the bank is forced to liquidate its assets to meet depositor demands.
The presence of a LOLR provides funding to banks experiencing a run, allowing it to meet
demands without reducing assets. Furthermore, the presence of a LOLR reassures depositors that
the bank does have access to funds and alleviates the anxiety that leads to a run in the first place.
The modern banking system is also built on very low levels of capital (the bank’s equity). Bank
leverage (the ratio of capital to assets) increased under Basel II, the global capital framework in
operation prior to the global financial crisis, which permitted banks to tune their capital adequacy
according to internally-designed models. Not surprisingly, banks preferred models which allowed
them to take on more debt, in order to increase profits. By 2007, the capital of many global banks
was just 2-3 percent of their total assets, meaning that these banks could only absorb a small
devaluation in their assets before becoming insolvent. As Admati and Hellwig comment, ‘the fact
that these margins for safety were so thin played a major role in the crisis’, by magnifying the
overdue (re-)discovery, following the collapse of Lehman Brothers in 2008, that lending to banks

7

8
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Niall Ferguson, The Ascent of Money: A Financial History of the World (Penguin, 2012), pp.51-2. On the (especially
low) reserve requirements in Europe, see Anat Admati and Martin Hellwig, The Bankers’ New Clothes: What’s
Wrong with Banking and What to Do about It (Princeton University Press, 2014), p.92, n.43.
State or industry deposit guarantee schemes mitigate, but do not eliminate, this dynamic. Furthermore, rational
depositors are incentivised to withdraw their deposits as soon as risk materialises, as depositors are unsecured
creditors and occupy a low position on the ‘insolvency waterfall’.
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can be risky.9 Furthermore, prior to the crisis, banks had oriented their funding models towards
short-term lending from money market funds (MMFs). MMFs are not covered by deposit
insurance and therefore reacted adversely to their sudden awareness of risk in the banking system;
they rapidly reducing lending to banks.10 The ‘sudden stop’ of MMF-lending created a liquidity
crunch which threatened banks’ abilities to meet current obligations,11 forcing the central banks of
the developed economies, as LOLRs, to provide alternative sources of funding. Such a backstop
is crucial to an industry with a (deplorably) low safety buffer and which is vulnerable to abrupt
swings in investor confidence.
The third fault-line is inherent to banking itself. Bank liabilities (deposits and loans) are more liquid
and more short-term than bank assets (traditionally, loans to businesses or households). Bank
balance sheets therefore have a mismatched maturity structure and even temporary distrust
amongst investors can be destructive: deposits can be withdrawn on demand but profits from
loans may not be realised for years.12 A bank may be forced to respond to a liquidity crunch by
liquidating its assets quickly, leading to a ‘fire sale’. This can be destabilising for the entire system,
as asset prices drop and investors question the viability of banks holding similar assets, perhaps
also forcing them into fire sales. Just such an ‘amplifying process’ was a feature of the global
financial crisis.13 The presence of a LOLR reduces the likelihood of fire sales by providing banks
with funding during liquidity crises.

9
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9

Admati and Hellwig (n.7), p.96. For the cultural transformation underpinning the assumed stability of financial
'institutions' and 'industry', see Marieke De Goede, ‘Repoliticizing Financial Risk’, Economy and Society, 33(2)
(2004), 197-217, at 200-204.
Admati and Hellwig (n.7), p.66.
Paul de Grauwe, 'Design Failures in the Eurozone: Can They Be Fixed?', European Commission, Economic
Papers 491 (April, 2013), p.5.
ibid, p.4; Admati and Hellwig (n.7), p.39.
Markus Brunnermeier, ‘Deciphering the Liquidity and Credit Crunch 2007–2008’, Journal of Economic Perspectives,
23(1) (2009), 77-100, at 91-8.
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The nature of the banking sector therefore demonstrates a need for a LOLR and it can be
considered ‘the first line of defence’ against a banking crisis.14 That need is a public interest, due
to banks’ unique position in the economy. As intermediaries between savers and lenders, banks
facilitate economic growth and job creation by providing businesses and households with loans
for investment and spending. A banking crisis is extremely harmful as it leads to businesses and
households being refused credit and damages business confidence.15 In the EU, the economy is
particularly beholden to the banking sector: bank assets totalled c.350 percent of the region’s GDP
in 2015 and over half the financial claims in the EU were on the balance sheets of banks.16 The
state therefore has a clear interest in providing a LOLR to prevent harm to the economy and
general welfare resulting from avoidable banking crises.
Governments also have a more direct interest in preventing banking illiquidity from leading to
insolvency; namely, that they are liable for resolving the latter. According to a Memorandum of
Understanding concluded in 2008 between the EU institutions and national governments, liquidity
crises are a responsibility of the central banks, but insolvency should result in either resolution or
recapitalisation by the national treasuries.17 The cost of recapitalisation imposes a significant
burden on the taxpayer and can be damaging to a government’s re-election prospects.18 Despite
this, during the financial crisis, when pushed, EU governments deemed the expense preferable to
the unknown, potentially greater costs of allowing bank failures under inadequate insolvency

14
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Andres Tupits, Legal Framework for the Eurosystem National Central Bank Analysis of the Eurosystem Central Bank
Statutes, Doctoral Thesis, Queen Mary University of London, p.170. See also Ulrich Bindseil, Monetary Policy
Operations and the Financial System (OUP Oxford 2014), p.235.
The average fiscal and economic costs of 39 systemic banking crises have been placed at 12.5 and 14.6 percent
of GDP, respectively. See Patrick Honohan and Gerard Caprio, ‘Banking Crises’, Institute for International
Integration Studies, Discussion Paper No. 242 (January 2008).
Respective figures in the USA were 78 percent and 22 percent (significantly: less than the 25 percent accounted
for by stock market funding). See Martin Sandbu, Europe’s Orphan: The Future of the Euro and the Politics of Debt.
(Princeton University Press, 2015), pp.85-6.
Memorandum of Understanding on Cooperation between the Financial Supervisory Authorities, Central
Banks and Finance Ministries of the European Union on Cross-border Financial Stability, 2008.
The transfer of private sector failure to the public sector and the resultant politics of austerity has been
described as the ‘greatest bait and switch in modern history’. See Mark Blyth, Austerity: The History of a Dangerous
Idea (OUP, 2015), p.73-4.
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regimes.19 The institutions responsible for managing illiquidity therefore have a strong negotiating
position in relation to governments, which are ‘on the hook’ should bank illiquidity turn into bank
insolvency.
The pronounced entanglement of the government, the economy and the banking sector is one
reason why emergency measures to support the banking sector became so politically influential
during the Eurocrisis. It also explains why the Euro Area has struggled ‘to distinguish the interests
of the banks from those of the state, let alone the population’.20 The next section narrows the
focus to ELA, by identifying it as part of the LOLR function.
B. ELA as part of the Lender Of Last Resort
The classic guide to acting as LOLR was set out by Walter Bagehot. He observed that central
banks should respond to liquidity crises by lending ‘freely’ against collateral which would be ‘good’
under normal market conditions, but at a penalty rate to discourage ‘unreasonable timidity’ (i.e. to
encourage banks to seek market financing first).21 A more modern view of the LOLR
accommodates a wider set of practices than that specified by Bagehot, some of which do not even
require any positive action on behalf of the central bank. For example, as Bindseil observes, the
LOLR, unlike other participants in the market, does not restrict its normal lending practices in the
face of uncertainty and its ‘inertia’ results in banks drawing on greater volumes of central bank
liquidity when other sources run dry.22 Should central bank inertia not provide sufficient liquidity,
then non-standard policy instruments may also be utilised to inject additional liquidity. From 2008,
central banks across the globe responded to the financial crisis by providing a ‘wall of money’
through various initiatives, such as purchasing securities directly from the market or stimulating

19

20
21
22

11

Whether this was the right choice, how it was managed, its legacy and whose interests it served remain, of
course, very contentious questions. Between 2008-2013, the Euro Area financial sector received 5.1 percent of
region’s 2013 GDP in ‘bail-outs’, ranging from 0 percent in some countries (relative to their own GDP) to
37.3 percent in Ireland. See ECB, ‘Financial Assistance Measures in the Euro Area from 2008 to 2013:
Statistical Framework and Fiscal Impact’, Statistics Paper Series (April 2015), p.19.
ibid, p.87.
Walter Bagehot, Lombard Street: A Description of the Money Market (Scribner, 1873), Chapter 7.
Bindseil (n.14), p.235.
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lending to the real economy through larger and longer-term loans to banks. In the Euro Area, the
most significant in terms of sheer volume were the ECB’s Long Term Refinancing Operations
(LTROs), conducted in 2011 and 2012. The LTROs were three-year loans allocated at fullallotment, fixed-rate auctions, which was a marked change from the usual practice of short-term
loans at variable-rate tender, and provided more than EUR 1tn of additional liquidity.23
Bagehot’s original formula remains relevant to contemporary understandings of ELA. It is
emergency lending to specific entities in response to sudden market shocks, i.e. a lifeline for very
illiquid banks.24 ELA is a bilateral extension of credit, against collateral which may not qualify for
the central bank’s other operations but (typically) at a higher rate of interest. It is generally accepted
that ELA should be extended to illiquid but otherwise solvent firms, at the central bank’s
discretion.25 Illiquidity and insolvency stand in a complex relationship and an accurate diagnosis
during a banking crisis is difficult; the former may be symptom or a (preventable) cause of the
latter.26 In the Euro Area, the requirement for banks to be illiquid but otherwise solvent is crucial,
due to the prohibition of monetary financing (see Section 3.D.ii).
Central banks cultivate a degree of ‘constructive ambiguity’ in their frameworks for ELA provision,
so as to ward-off moral hazard.27 The intention is to prevent banks from being certain that they
will receive ELA and to preserve the central bank’s discretion whether to provide it. Without this,
it is feared that banks’ incentives to pursue prudent business models would be weakened, as they
would factor-in emergency support in advance. In addition, lenders to banks would conduct less

23

24

25

26

27
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Grégroy Claeys, ‘The (not So) Unconventional Monetary Policy of the European Central Bank since 2008',
European Parliament, DG for Internal Policies (IP/A/ECON/2014-02), p.6.
See Paul Tucker, ‘The Repertoire of Official Sector Interventions in the Financial System: Last Resort Lending,
Market-Making, and Capital’ (Bank of Japan International Conference, 2009).
See Rosa Lastra, ‘Central Bank Independence and Financial Stability’, Banco de Espana, Estabilidad Financiera
18 (2010), 51-66, at 62-3; Pierpaolo Rossi and Valentina Sansonetti, ‘Survey of State Aid in the Lending Sector:
A Comprehensive Review of Main State Aid Cases’, European Business Law Review, 18(6) (2007), 1353-94, at
1356; Bindseil (n.14), pp. 242-6. For discussion of the 'penalty rate', see Charles Goodhart, ‘Myths about the
Lender of Last Resort’, International finance, 2(3) (1999), 339-60, at 341.
For an original perspective, see Financial Times, ‘Illiquid, Insolvent, What’s the Difference?' (30 September
2014), http://ftalphaville.ft.com/2014/09/30/1988932/illiquid-insolvent-whats-the-difference/.
Steinbach (n.2).
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thorough risk assessments of their sustainability before lending, thus weakening the market
mechanism. In practice, however, large banks (and their creditors) are aware that public authorities
are strongly incentivised to support large banks with all means at their disposal. ELA might be
perceived as discriminatory against smaller banks for this reason.28
To summarise, ELA is distinguished from the wider activities of the LOLR by its bilateral and
discretionary nature and the fact it is provided to illiquid but otherwise solvent banks. In
comparison, the other activities of the LOLR are typically announced in advance, conducted
according to a detailed framework and open to any qualifying counterparty. These features remain
central to the provision of ELA in the Euro Area, but their transposition to the supranational level
generates new problems. The following section explores how the legal framework of EMU
incorporates ELA.

3. ELA in the Eurosystem
This section locates ELA in the legal framework for the European System of Central Banks
(ESCB). As a primer on terminology, the ESCB includes all the national central banks (NCBs) of
the EU and the ECB, whereas the Eurosystem is the operative part of the ESCB, i.e. the NCBs of
the Euro Area and the ECB. The Statute of the European System of Central Banks and of the
European Central Bank (the Statute), which is annexed to the Treaty on the Functioning of the
European Union (TFEU) as Protocol No. 4, envisages a distinction between Eurosystem/nonEurosystem tasks, with the ECB enjoying stronger powers of control over the former. The
provision of ELA falls amongst the latter, however. This Section therefore seeks to identify and
evaluate the provisions which enable the ECB’s oversight of ELA and permit its far-reaching
interventions. The trajectory of this Section is from description to argument.

28
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Bindseil (n.14), p.235.
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It progresses by briefly introducing the tasks and objectives of the ESCB, before comparing the
degree of control exercised by the ECB over Eurosystem and non-Eurosystem tasks. The
designation of ELA as a non-Eurosystem task is then considered, as this seems surprising for such
a crucial instrument. The ELA Procedures, a soft law instrument of uncertain legal authority
published by the ECB in 2013, is then analysed to consider how it blurs the distinction between
Eurosystem and non-Eurosystem tasks. Even this blurring does not provide for the far-reaching
nature of the ECB’s interventions in ELA during the Eurocrisis, however. The provisions which
enable such intervention are found in the TFEU as part of the general architecture for monetary
policy in the Euro Area: central bank independence and the prohibition of monetary financing.
The Section concludes by proposing that these Treaty-level norms dovetail with the Statute to
enable the ECB’s intervention in ELA, though not without limits.
A. Objectives of the Eurosystem
The objectives of the ESCB, set out in the EU’s constitutional-level laws, the Treaties, indicate the
ECB’s foremost concerns and shape the limits of its mandate. Article 127(1) TFEU and Article 2
of the Statute of the European System of Central Banks and of the European Central Bank (the
Statute) provide that the primary objective of the ESCB is to maintain price stability. The meaning
of price stability is not defined, but Article 140 TFEU and Protocol 13 on the Convergence Criteria
suggest that it means a stable rate of inflation.29 Article 127(2) TFEU then states that the ESCB
shall ‘define and implement the monetary policy of the Union’ and the ECB has defined price
stability as a ‘year on year increase in the Harmonised Index of Consumer Prices (HICP) for the
euro area of below 2%’, though later clarifying – in response to concerns as to its deflationary bias
– that the target is close to, but below, 2 percent.30

29

30

14

On the ECB’s ‘auto-interpretation’ of its inherently unattainable and forward-looking mandate, see Marijn van
der Sluis, ‘Maastricht Revisited: Economic Constitutionalism, the ECB and the Bundesbank’, in The
Constitutionalisation of European Budgetary Constraints, pp.105-24, at 117-19.
ECB, ‘The Definition of Price Stability’,
https://www.ecb.europa.eu/mopo/strategy/pricestab/html/index.en.html. It is worth noting that the HICP
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The primacy of price stability contrasts with other central banks, such as the Federal Reserve Bank
of the USA, which has a dual mandate for stable prices and maximum employment. The
Eurosystem is also directed, however, by Article 127(1) TFEU to ‘support the general economic
policies in the Union’, provided that such support does not ‘prejudice’ price stability. The wording
of the secondary objective implicitly acknowledges that the Member States retain competency for
their own economic policies, with the EU enjoying only a coordinating competence under Article
5 TFEU to formulate ‘broad guidelines’.
As well as its primary and secondary objectives, the ECB should ‘contribute to the smooth conduct
of policies pursued by the competent authorities relating to the prudential supervision of credit
institutions and the stability of the financial system’ (Article 127(5) TFEU). Price stability and
financial stability are mutually reinforcing, as steady and predictable inflation should encourage
saving, increase business confidence, mitigate against asset bubbles and assist banks to establish
sustainable profits, while financial stability reduces the risk of a banking collapse and subsequent
economic shock, which could disrupt the pursuit of price stability. Financial and price stability may
conflict in certain circumstances, however.31 In particular, if a liquidity squeeze leads the central
bank to act as LOLR in order to stabilise the financial system, the monetary base is increased and
higher inflation may follow. The central bank could, suggests Radtke, be forced to choose the
lesser of two evils: financial instability or volatile inflation.32 In mitigation, it must be noted that
the post-2008 provision of huge volumes of liquidity by the developed economies’ central banks
has not resulted in a higher-than-normal rate of inflation and, in the Euro Area, a persistently low
rate of inflation is of greater concern.33

31
32
33

15

does not include owner-occupied house prices or financial assets, suggestive of how technocratic acronyms
are not unpolitical.
Helmut Siekmann et al, Kommentar zur Europäischen Währungsunion, 1st Edition (Mohr Siebeck, 2013), p.943.
Sylvia Radtke, Liquiditätshilfen im Eurosystem: Zentralbanken als Lender of Last Resort (Sellier, 2010), pp.127-8.
See n.6 for discussion of why.

Nicholas Lee, Researcher, European University Institute, 2015-16
LL.M thesis, supervised by Professor Claire Kilpatrick

Article 127(5) TFEU also tasks the ESCB with contributing to work of the competent authorities
responsible for the prudential supervision of banks. Article 127(6) TFEU allows the Council to
confer ‘specific tasks’ on the ECB in this field. One of the most significant post-Crisis reforms in
the Euro Area has been the construction of the Single Supervisory Mechanism (SSM) through
secondary legislation, which makes the ECB itself the competent authority for certain aspects of
prudential supervision, thus transferring oversight of the Euro Area’s most important banks to the
ECB.34
In summary, the Eurosystem’s primary objective is the pursuit of price stability. Without prejudice
to this objective, the Eurosystem shall contribute to the general economic policies in the EU and
to policies aimed at prudential supervision or the stability of the financial system. These broad
objectives will be returned to later in the discussion, particularly in Section 4.
B. Eurosystem and non-Eurosystem tasks (ELA as the latter)
Although the Eurosystem’s objectives indicate its priorities, they do not disclose its actual tasks.
These are set out in Article 127(5) TFEU and Article 2 of the Statute:
-

to define and implement the monetary policy of the Union;

-

to conduct foreign-exchange operations […];

-

to hold and manage the official foreign reserves of the Member States;

-

to promote the smooth operation of payments systems.

Under Article 14.4 of the Statute, the NCBs may also perform other tasks, provided they do not
interfere with those of the Eurosystem:

34

16

This will likely alter the dynamics of ELA provision in the future. For some initial thoughts, see Christos
Gortsos, ‘Last Resort Lending to Solvent Credit Institutions in the Euro Area before and after the
Establishment of the SSM’, ECB Legal Conference 2015: From Monetary Union to Banking Union, on the
way to Capital Markets Union, 53-76, www.ecb.europa.eu. See also Steinbach (n.2), 379-80.
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[NCBs] may perform functions other than those specified in this Statute unless the
Governing Council finds, by a two-thirds majority of the votes cast, that these interfere
with the objectives and tasks of the ESCB. Such functions shall be performed on the
responsibility of [NCBs] and shall not be regarded as part of the functions of the ESCB.
Article 14.4 of the Statute reflects how the NCBs were highly integrated into their domestic
political and economic frameworks before becoming members of the Eurosystem. They
performed a variety of roles in their national contexts. Article 14.4 is a ‘protection clause’ for the
NCBs, which recognises the existence of Eurosystem and non-Eurosystem tasks, but ensures the
pre-eminence of the former through a Governing Council oversight mechanism.35 The Governing
Council is responsible for formulating monetary policy in the EMU and consists of the Governors
of the NCBs of the Eurosystem alongside the six members of the Executive Board, which is
responsible for implementing monetary policy according to Governing Council directions and
includes the President of the ECB.
ELA provision was designated as a non-Eurosystem task from an early stage in the single
currency’s establishment. The ECB’s Annual Report for 1999 notes that ‘the competent NCB
takes the decision concerning the provision of ELA to an institution operating in its
jurisdiction…under the responsibility and at the cost of the NCB in question’, which clearly locates
it under Article 14.4 of the Statute.36 Although Article 14.4 provides the Governing Council of the
ECB with a power of objection over ELA provision, it may be surprising – with the benefit of
hindsight – that such a critical function does not fall more clearly within the Eurosystem.
On the other hand, ELA may be such a critical function that national authorities are unwilling to
surrender it. As noted above (Section 2.A), systemic banking crises can be extremely costly for
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national treasuries. In the absence of a shared budget for bank failures, national authorities may
have been reluctant to transfer responsibility for ELA to the supranational-level, as doing so would
leave Member States more exposed to the costs of decisions over which they had less influence.
The new supranational framework for bank resolution, the Single Resolution Mechanism (SRM),
which incorporates a degree of cost-sharing for bank failure, alongside the ECB’s access to
granular bank data through the SSM, may allow this issue to be revisited.
That said, a further hurdle would have to be cleared before ELA could become a Eurosystem task.
Under the Statute, if ELA was a Eurosystem task, the Euro Area would have to confront the
possibility of loss-sharing should banks default on ELA and their collateral prove insufficient (see
Section 3.C.iii). In contrast, loss-sharing is expressly ruled-out under Article 14.4. of the Statute.
Not only would loss-sharing be politically explosive in some Member States, where the Euro is
already perceived as having exposed taxpayers to the costs of another country’s debts, its presence
would arguably increase moral hazard, both on the part of the banks and their NCBs, and thus
increase the likelihood of ELA being needed.
Given these concerns, ELA as a non-Eurosystem task may be the least worst option. Especially
since many NCBs, at the outset of monetary union, performed prudential supervision in their
domestic context, meaning that they had access to data about banking stability, channels of
communication with banks and related enforcement powers. In addition, the scale of the
Eurocrisis and the potential for cross-border contagion of financial instability in the monetary
union was not foreseen. It is consistent with the general principle of subsidiarity in the European
Union that the NCBs provide ELA in response to national banking crises, with the Governing
Council only assuming a power of objection to defend the supranational tasks and objectives of
the ESCB. Furthermore, if the potential for cross-border banking crises in EMU was underappreciated before 2008, then there would have been little appetite for the ECB to become
embroiled in national banking crises, which are, by nature, highly politicised. The ECB’s
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supranational objectives and independence (see Section 3.D.i) are unsuited to such close
involvement in national debates; as this paper will argue, its turn towards a more interventionist
approach during the Eurocrisis was only justified by the cross-border escalation of the crisis.
For the above reasons, it was not felt appropriate for direct responsibility for the provision of ELA
to reside with the ECB. Over the course of the Eurocrisis, however, it has, in some circumstances,
managed the provision of ELA in a very hands-on fashion. Several problematic issues arise from
this. First, there is a danger that the ECB blurs the distinction between Eurosystem and nonEurosystem tasks, thus cutting against the grain of the Treaties, by adopting a more granular
oversight of ELA provision (see Section 3.C). Second, the ECB’s has used its oversight of ELA to
pressure governments into policies which fall outside the ECB’s competence (see Section 4.B and
4.C). Third, given the absence of a clear legal framework (note: to be distinguished from a multilayered legal justification, which this paper argues does exist) to support the ECB’s more
interventionist approach, there is a risk that the ECB operates in the margins of the law,
interpreting its own powers too freely (see Section 3.C.v). Finally, in an issue only explored very
briefly by this paper, the adequacy of the ECB’s accountability to taxpayers must be called into
question (see Section 4).
C. ELA as a non-Eurosystem task: sharp or blurred distinction?
The distinction between Eurosystem and non-Eurosystem tasks is not merely symbolic. The
Treaties provide a detailed framework allowing the ECB to define the former and to instruct and
monitor the NCBs in their performance of them, but they are more reticent regarding the latter.
This section compares the legal framework for Eurosystem and non-Eurosystem tasks and
considers whether the framework for ELA is consistent with this distinction. The Section begins
by describing the framework in general, identifying and explaining key provisions, before
evaluating the issues raised and proposing a legal justification for the ECB’s interventionist
approach to ELA (its actual interventions are assessed in Section 4).
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Allocation of tasks
Article 9.2 of the Statute provides a framework for conducting the tasks and achieving the
objectives set out in Article 127 TFEU through the Eurosystem:
The ECB shall ensure that the tasks conferred upon the ESCB under Article 127(2), (3) 37
and (5)38 of the [TFEU] are implemented either by its own activities pursuant to this Statute
or through the [NCBs] pursuant to Articles 12.1 and 14 [of the Statute].
The ECB is responsible for the allocation of the Eurosystem’s tasks to the NCBs or to its own
central level. It is also responsible for ensuring that implementation is actually achieved
(‘implemented’), which implies an oversight and even enforcement role. The ECB’s disciplining
powers manifest in Article 35.6 of the Statute, which directs the ECB to ensure that NCBs fulfil
their obligations under the Statute and the Treaties and permits the ECB to bring a NCB before
the Court of Justice (CJEU). The ECB, in this capacity, is comparable to the Commission when
acting as ‘Guardian of the Treaties’.39 It is a necessary role, given that the Statute envisages the
performance of the tasks of the Eurosystem through the NCBs in a decentralised manner, yet in
the service of a ‘single monetary policy’.
There are consequently parallels, inside the Eurosystem, of the ECB’s oversight of nonEurosystem functions in Article 14.4 of the Statute, but Articles 12.1 and 14 of the Statute
demonstrate some clear differences. The third paragraph of Article 12.1 provides that:
To the extent deemed possible and appropriate and without prejudice to the provisions of
this Article, the ECB shall have recourse to the [NCBs] to carry out operations which form
part of the tasks of the ESCB.
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The presumption is that tasks will be performed by the NCBs ‘to the extent deemed possible’ and
a principal-agent relationship is implied: the ECB ‘shall have recourse to the [NCBs]’.40 The NCBs
are therefore to be utilised in the pursuit of shared goals, as instruments of the ECB.41 In doing
so, they will be implementing the frameworks and objectives decided in the Governing Council.
In contrast, when operating under Article 14.4, the NCBs conduct tasks not foreseen by the
Eurosystem. The dynamic is therefore reversed: as regards Eurosystem tasks, the NCBs respond
to direction from the ECB but, under Article 14.4, the Governing Council responds to NCB
actions.
ECB legal acts
The range of legal acts available to the ECB for the purpose of directing NCBs in the fulfilment
of Eurosystem tasks is a further point of difference. The legal acts of the ECB are set out in Article
34.1 of the Statute. The ECB may adopt regulations in pursuit of certain tasks, ‘take decisions
necessary for carrying out the tasks entrusted to the ESCB’ and ‘make recommendations and
deliver opinions’. As implied by their name, opinions and recommendations are non-binding,
though they can be persuasive.42 They are typically directed at national authorities, governments
or other EU institutions, either when the ECB is consulted on a proposed change of national law
under Article 127(4) TFEU, or on a self-initiated basis.
The ECB also has recourse to the legal acts set out in Article 12 of the Statute. The Governing
Council may adopt guidelines ‘necessary to ensure the performance of the tasks entrusted to the
ESCB’. These are typically directed at the Executive Board (which is charged with implementing
monetary policy according to the Governing Council’s guidelines and decisions) under Article 12.1
of the Statute, or at the NCBs under Article 14.3. As Zilioli and Selmayr observe, it is not entirely
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clear whether ECB guidelines should be considered as binding. On the one hand, Article 17.3 of
the Rules of Procedure implies that the Governing Council has ‘normative powers’ to ensure their
implementation. On the other, the English, Spanish, French and Italian language versions of the
Statute and Treaties suggest that ‘guidelines’ are only indicative.43
However, the Executive Board may also issue binding instructions to the NCBs under Article 12
of the Statute. Given that guidelines and instructions are addressed to the Executive Board or to
NCBs, they cannot require legislative changes and any effects on third parties result, in a secondorder fashion, from changes to the ECB or NCBs’ administrative frameworks.
Article 14
Article 14 of the Statute contains various provisions relevant to NCBs. Article 14.1 reiterates the
obligation of Article 131 TFEU for each Member State to ensure that the statute of its NCB is
compatible with the Treaties and the Statute. Article 14.2 sets the minimum period of appointment
for the NCB governors and the conditions on which they may be removed. Article 14.3 is
concerned with the NCBs’ performance of Eurosystem tasks:
The [NCBs] are an integral part of the ESCB and shall act in accordance with the guidelines
and instructions of the ECB. The Governing Council shall take the necessary steps to
ensure compliance with the guidelines and instructions of the ECB and shall require that
any necessary information be given to it.
Once again, the NCBs’ identity as an agent of the Governing Council is emphasised. The existence
of guidelines and instructions emanating from the ECB is cited to exemplify the status of the
NCBs as ‘integral part[s]’ of a larger whole, thus reinforcing the key distinction between
Eurosystem and non-Eurosystem functions as the ECB’s capacity to set, in detail, the terms under
which the NCBs conduct the former. Article 14.3 also vocalises the implicit second strand of the
ECB’s responsibilities under Article 9.2 of the Statute, which indicates that the ECB assumes an
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oversight role to ensure that the ESCB’s tasks are ‘implemented’. Accordingly, in Article 14.3, the
Governing Council is charged with monitoring the NCBs’ compliance with the legal framework
of the Eurosystem. The NCBs must provide the information needed for the ECB to perform this
role.
Article 14.4 has already been introduced. It permits the NCBs to perform non-Eurosystem
functions, provided the Governing Council does not object:
[NCBs] may perform functions other than those specified in this Statute unless the
Governing Council finds, by a two thirds majority of the votes cast, that these interfere
with the objectives and tasks of the ESCB. Such functions shall be performed on the
responsibility of [NCBs] and shall not be regarded as being part of the functions of the
ESCB.
In contrast to the broad typology of legal acts available to the ECB in relation to its Eurosystem
tasks, the form of the Governing Council’s objection under Article 14.4 is not specified. However,
we now know that the Governing Council’s objection takes the form of a decision. In March 2013,
a press release regarding ELA in Cyprus was headed: ‘Governing Council decision on [ELA]
requested by the Central Bank of Cyprus’ and the ECB listed this ‘decision’ in its summary of legal
acts adopted in March 2013.44 Subsequent documents have also confirmed that the Governing
Council’s interventions under Article 14.4 are decisions.45 The legal texts available to the ECB
when exercising its oversight of non-Eurosystem functions therefore appears very limited in
comparison to the range of binding and non-binding acts available to allocate and monitor tasks
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within the Eurosystem. In addition, whereas Article 14.3 authorises the ECB to request
information from the NCBs and obliges them to provide it, Article 14.4 is silent on how the ECB
should obtain sufficient information to ensure its oversight role is effective.
Radtke has described Article 14.4 as a ‘protection clause’ for NCBs, due to the high threshold
required before the Governing Council can intervene in non-Eurosystem activities;46 not only must
the Governing Council, which functions on a one member-one vote basis (though with a rotating
quorum of voting members), reach a majority of two thirds, it must also find that the nonEurosystem function actually does interfere with the tasks and objectives of the ESCB. 47
Significant consensus regarding material interference is therefore the apparent threshold for
Governing Council to intervene in non-Eurosystem tasks.
A crucial aspect of Article 14.4 is that the financial risks of non-Eurosystem tasks are assumed by
the NCB in question. Non-Eurosystem functions ‘shall be performed at the responsibility and
liability of the [NCBs]’, meaning that the possibility for loss-sharing across the Eurosystem is not
available. In contrast, Article 32.4 of the Statute provides that ‘the Governing Council may decide
that [NCBs] shall be indemnified against…specific losses arising from monetary policy operations
undertaken for the ESCB’. Loss-sharing in relation to Eurosystem tasks was indeed activated
several times in 2008, in relation to defaults on the Eurosystem’s liquidity-providing operations
with Lehman Brothers, Bankhaus AG, Indover NL and three subsidiaries of Icelandic banks.48 In
these instances, the exposed NCBs were indemnified following a determination by the Governing
Council that ‘the monetary policy operations in question were carried out by these NCBs in full
compliance with the Eurosystem’s rules and procedures, and that these NCBs had taken all the
necessary precautions, in full consultation with the ECB and the other NCBs, to maximise the
recovery of funds from the collateral held.’49
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A comparable mechanism does not exist for ELA provided as a non-Eurosystem function (at least,
not on the basis of presently public information), perhaps in order to avert moral hazard, both on
the part of the Member State concerned and of the market. As regards the former, given the
extensive national costs attendant on banking failure, loss-sharing for ELA could become a backdoor transfer mechanism in which a Member State can benefit from the profits of an overextended
banking sector, but diffuse the costs of failure across the Euro Area. As regards the latter, the
market may be more inclined to assume access to ELA if it feels that the NCB will be less cautious
with its provision, due to the availability of loss-sharing. Political realities, past and present, also
mobilise against loss-sharing for ELA. Although the potential for cross-border contagion in the
Euro Area is now clear, attitudes towards risk-sharing in the ‘creditor’ Member States continue to
harden, making support for loss-sharing unlikely.
The corollary of rejecting loss-sharing, however, is to raise the prospect that individual states may
be forced to leave the Euro Area if their NCBs suffer major losses on ELA. Given that losses on
ELA cannot, according to the publicly available framework, be shared across the Eurosystem, a
NCB suffering large losses would require recapitalisation by its national government, which is the
default position in countries with a single central bank, single government and own currency. 50
The ECB endorsed this position when advising that governments of crisis-hit countries should
provide a guarantee of losses on ELA suffered by their NCBs. Unfortunately, this is a Catch-22.
The poisonous nexus, revealed by the Eurocrisis, between a government’s fiscal strength and the
stability of its banks means that Member States afflicted by the sovereign debt crisis also faced
banking crises. These Member States’ fiscal credibility would not have easily absorbed the
additional burden of issuing more debt to recapitalise their NCBs. A consequence of large losses
on ELA would therefore have been to risk that the government exit the Euro Area in order to
recapitalise its NCB in a new (or resurrected) national currency. The mere existence of this risk
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may increase the likelihood of it coming to fruition, as investors are provided with another
incentive to reduce their exposures to crisis-hit Member States. Investors may, for example,
decrease their positions in the debt of such Member States, or transferring saving elsewhere, thus
further weakening the Member State in question.
An additional argument in favour of loss-sharing for ELA could be premised on the manner in
which the Governing Council has utilised its oversight of ELA during the Eurocrisis. In Ireland
and Cyprus (and, less expressly, Greece), ELA was permitted to continue once a financial
assistance programme was in place which reassured the ECB as to the future solvency of these
Member States and their banks (see Section 4 ). Having helped, as part of the Troika, to negotiate
– and thereby tacitly approved – the EAPs on which these assessments were based, the ECB
should extend at least the possibility of loss-sharing for any post-bail-out recourse to ELA,
particularly if the Member State in question has fully implemented its EAP up to that point.
ELA Procedures
Having described the division of responsibility for Eurosystem and non-Eurosystem tasks in the
Statute, attention now turns to the ‘ELA Procedures’, an undated, two-page document setting out
a procedure for the provision of ELA, which appeared on the ECB’s website in 2013.51 The ELA
Procedures are part of the ‘mechanisms’ agreed between the ECB and NCBs to regulate ELA
provision from an early stage in the ESCB’s development, as announced in the ECB’s ‘Annual
Report’ of 1999.52 Whether the Procedures complete these mechanisms, when they were drafted
and whether important parts remain unpublished is not clear. This Section will describe the key
features of the Procedures, before evaluating their effects and considering whether the Procedures,
in combination with the provisions of the Statute already described, enable the far-reaching
interventions of the ECB during the Eurocrisis.
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The ELA Procedures set out a framework for ensuring that the Governing Council is provided
with information by the NCBs to monitor whether their provision of ELA threatens the
Eurosystem’s tasks and objectives. Different reporting requirements are detailed for three
thresholds of ELA provision to a ‘given financial institution or group of financial institutions’. For
any amount up to EUR 500m, a standard list of information must be provided to the Governing
Council ‘at the latest, within two business days of the operation being carried out’. The standard
list of information is composed of nine elements, including the collateral against which ELA is
provided and the haircuts applied, the reasons for ELA provision and a liquidity and solvency
assessment by the prudential supervisor. For any extension above EUR 500m, the Governing
Council should be informed ‘as early as possible prior to the extension’. Finally, for any amount
above EUR 2bn, the NCB should provide the Governing Council with the standard list of
information as well as an additional ‘projection…of the funding gap for each individual bank which
is to receive ELA on the basis of…the expected scenario and a stress scenario’. At all three
thresholds, the standard list must be updated daily by the NCB concerned, thus providing the
Governing Council with a window through which to monitor the volume of ELA provided, the
quality of collateral and the solvency assessment of the prudential supervisor.53
The ELA Procedures raise three issues. First, the ECB adopts a functional interpretation of Article
14.4 by asserting that it requires detailed information on a regular basis ‘to enable the Governing
Council to adequately assess whether [a non-Eurosystem function interferes with the tasks and
objectives of the ESCB]’. As discussed, a comparison of Article 14.3 and 14.4 of the Stature
indicates that one difference between Eurosystem and non-Eurosystem tasks was the obligation
for NCBs to provide all necessary information to the ECB regarding Eurosystem tasks. The ELA
Procedures appear to elide this distinction, as the NCBs are required to provide granular
information to the Governing Council on a daily basis.

53

27

Post-SSM, for systemically important financial institutions, the relevant authority for the largest banks will be
the ECB.

Nicholas Lee, Researcher, European University Institute, 2015-16
LL.M thesis, supervised by Professor Claire Kilpatrick

Second, the ELA Procedures establish a framework for ex ante review of NCB action under Article
14.4. The NCB is required to notify the ECB in advance if it will provide ELA in volumes above
the second or third threshold. A switch from ex post non-objection to ex ante approval by the
Governing Council is therefore implied, though the wording of the ELA Procedures suggests this
need not be the case. At the middle tier, the ELA Procedures do not envisage anything further
than notification of the Governing Council and do not require the NCB to wait for approval. For
the final tier, the Governing Council does assume further powers, such as the power to set, at the
request of the NCB concerned, a limit and a pre-specified period of time, below and during which
it will not object to further ELA. At neither tier does the Governing Council gain powers of ex
ante approval. Instead, the Governing Council is required to ‘consider whether there is a risk that
the intended ELA may interfere with the tasks and objectives of the Eurosystem’. Consideration
does not mean that the Governing Council must approve of the ELA provision in order for it to
proceed, as the language of the ELA Procedures deviates here from that used in Article 14.4 of
the Statute, which permits the Governing Council to object to continued ELA provision if it finds
that it does actually interfere with the tasks and objectives of the ESCB – and sets a voting
threshold of a two-thirds majority. The formulation used in the ELA Procedures (‘consider
whether there is a risk that the intended ELA provision may interfere…’) therefore sets a lower
bar in substantive terms and does not set a procedural bar, implying that notification is intended
to stimulate debate, information-sharing and consensus amongst members, rather than a hard vote.
The ELA Procedures, according to this literal reading, do not necessarily disturb the premise of
Article 14.4 as one of ex post objection, since this can be distinguished from the promotion of ex
ante approval. In addition, a process of ex ante consideration can be justified on a functional
reading of Article 14.4. If the Governing Council has been granted a power of veto over ELA
provision, and if ELA provision, by nature, takes place in a tense and fast-changing environment,
the Governing Council may need information regarding ELA to be provided in advance in order
to make its power of objection effective.
28
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However, that semantic distinction does not seem to be borne out in practice. A summary of the
ECB’s financial risk management framework notes that ‘in practice…all ELA requests are put
before the Governing Council before the provision of ELA’.54 This is a problematic statement, as
it reconfigures the provision of ELA, supposedly a task of the NCBs outside the Eurosystem, into
a request that is submitted to the Governing Council before ELA is provided. The ESCB’s
operational framework for the provision and oversight of ELA seems to diverge from the Treaties
in a two-step process: first, the ELA Procedures transplant a power of ex ante Governing Council
consideration into its oversight of a non-Eurosystem task, but, second, the careful wording of the
ELA Procedures is not adhered to in practice, as notifications of forthcoming ELA to the
Governing Council are transformed into a request. The ESCB’s preference therefore appears to
be to enable closer oversight of ELA, regardless of countervailing Treaty provisions.
Finally, the legal status of the ELA Procedures is unclear. They are not designated as a legal act by
the ECB and yet appear to be intended to have binding force. They set granular reporting
requirements and empower the NCB to request, and the Governing Council to grant, permissions
not indicated by the Statute, such as a guarantee of non-objection for a period of time, provided
ELA remains below an agreed threshold. The Procedures therefore blur the distinction between
the framework for a Eurosystem and non-Eurosystem task and the ECB increases its influence in
key policy fields (ELA and, by extension, a Member State’s fiscal position) through a soft law
instrument which seems to cut against intentions expressed in the Statute.55 The following
conclusion explores this problematic further.
Conclusion: the effect of soft law
That the ELA Procedures cut against the intention of the Statute to distinguish between the
Governing Council’s oversight of Eurosystem and non-Eurosystem tasks is clear by way of
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comparison. Whereas Articles 9.2 and 12.1 of the Statute direct the ECB to, respectively, ‘ensure
that the tasks of the ESCB…are implemented’ through the NCBs ‘to the extent deemed possible’
and Articles 12.1 and 34.1 provide a range of legal acts for this purpose, no executive body of the
ECB is empowered by Article 14.4 to adopt further provisions regulating the NCBs’ conduct of
non-Eurosystem tasks. Likewise, Article 14.3 of the Statute directs the Governing Council to ‘take
necessary steps’ to ensure the NCBs’ compliance with Eurosystem tasks, but Article 14.4 creates
no such imperative regarding non-Eurosystem tasks. Given that the Statute is annexed to the
Treaties and forms part of the ‘constitutional’ layer of EU law, it is troubling, from a formal
perspective, that the ECB has coordinated informal procedures of uncertain legal authority which
blur a distinction expressly set out in the highest form of EU law.
That said, the substantive impact of the ELA Procedures themselves is limited, as they only appear
to grant the Governing Council a power of ex ante consideration and the ability to set a ceiling on
ELA provision over a short period of time. The ELA Procedures do not, therefore (as far as we
know), disturb important differences between Eurosystem and non-Eurosystem tasks, such as the
absence of loss-sharing or an ECB-designed ‘front-to-back’ framework for the provision of ELA.56
Rather, it is the tendency represented by the ELA Procedures which raises concerns, for two reasons.
First, the legal authority of the ELA Procedures is ambiguous. They are undated and not codified
in the Official Journal, having simply appeared on the ECB’s website in 2013. They are ‘soft law’,
being described as procedures or ‘mechanisms’, rather than as a decision, regulation or
instruction.57 Craig observes that soft law may be preferred when the parties are unwilling or unable
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discretion when it comes to designing a framework for ELA-provision. See pp.502-5.
Article 12.1 of the Statute restricts the ECB’s power to issue guidelines and instructions to Eurosystem tasks.
Likewise, Article 34.1 permits regulations ‘to the extent necessary to implement the tasks of the Eurosystem’.
The ELA Procedures could be an atypical decision (following Zilioli and Selmayr’s definition of an atypical
decision as one without addressees but with ‘regulation-like’ effects, see n.41, p.97), given that Article 34.1 of
the Statute permits decisions ‘necessary for carrying out the tasks entrusted to the ECB’. The change in
language is indicative of a greater leeway to issue decisions, as compared to regulations. Alternatively, the ELA
Procedures could be substantially redrafted as a recommendation to NCBs to change their own procedures
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to prescribe legally binding obligations but ‘desire some form of regularised cooperation or
coordination to deal with a recurrent problem, thereby reducing the transaction costs of ad hoc
meetings’.58 The ELA Procedures satisfy this aim by ensuring information-sharing and discussion
amongst the Governing Council whenever ELA is provided, which is, almost by definition, a time
of crisis during which coordination is desirable. The intention of the ELA Procedures is therefore
understandable, based on a functional reading of Article 14.4, as they allow the Governing Council
to oversee ELA in a meaningful manner. We should not forget, though, Snyder’s warning that ‘the
use of soft law raises in a very acute way the problematic relationship between efficiency, legality
and legitimacy’.59 The ELA Procedures may be more efficient, but the deployment of unusual legal
sources in a key policy area such as ELA undermines the Governing Council’s legitimacy, as we
expect more transparent rule-making where decisions can have such impact.60
Second, the ELA Procedures are indicative of the ECB’s willingness to increase the scope of its
influence through its oversight of ELA. This trend has already been noted in relation to how the
Governing Council’s power of ex ante consideration functions as an ex ante power of approval. It
is further evidenced by the ECB’s warnings, in 2010 and 2013, that ELA to Ireland and Cyprus,
respectively, would be withdrawn unless they accepted a bail-out, suggesting that, in practice, the
Governing Council’s power of ex post objection under Article 14.4 of the Statute evolved into an
ex ante warning of future objection. Once again, however, it must be emphasised that this
evolution, in isolation, does not appear so controversial, as ex ante warnings can be accommodated
under a functional reading of Article 14.4; i.e. they are less disruptive than an objection without
warning and they encourage negotiations leading to the continuation of ELA on terms which do
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regarding ELA provision to incorporate the substance of the Procedures, though this would not be a quick
task given that many NCBs do not have (public) ELA frameworks.
See Paul Craig, EU Administrative Law (OUP, 2006), p.211.
Francis Snyder, ‘Soft Law and Institutional Practice in the European Community’, in The Construction of Europe:
Essays in Honour of Emile Noel, ed. Stephen Martin (Springer, 1994), pp.197-225, p.219.
On the use of ‘abnormal’ sources of law in the Eurocrisis, see Kilpatrick (n.1). As Jan Klabbers concludes: ‘we
need to insist on a degree of formalism, because it is precisely this formalism that protects us from
arbitrariness’. See ‘The Undesirability of Soft Law’, Nordic Journal of International Law, 67(4), (1998), 381-92, at
391
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not interfere with the tasks and objectives of the Eurosystem. From the Governing Council’s
perspective, this is a good outcome.
That said, the development is indicative of the ECB’s willingness to apply its powers under Article
14.4 in a pragmatic manner which is not expressly supported by the Treaties. Stefan’s reminder
that ‘the practical effects of soft law include the transformation that soft law may generate in the
behaviour and practices of the…institutions’ is therefore very relevant, particularly in relation to a
further innovation of the ECB in its oversight of ELA: the attachment of conditionality to the
continuation of ELA in crisis-stricken Member States.61 In these far-reaching conditions, which
bind a government to fiscal consolidation and controversial social and labour reforms,62 the legality
of the Governing Council’s intervention is less certain. We therefore reach a situation in which the
ECB has slightly expanded its oversight powers through the ELA Procedures, but has empowered
itself far beyond the new limits of this already-problematic soft law instrument, by using its
oversight of ELA to make Member States an offer they can’t refuse: continued ELA provision and
the avoidance of banking collapse in return for the ECB’s preferred model of economic reforms.
The question of the legality of the ECB’s policy of conditionality as regards ELA has two aspects.
First, whether the ECB can lawfully attach conditions to the continuation of ELA. Second,
whether the ECB’s actual interventions and the specific conditions it attached to ELA in practice
were supported by the ECB’s legal framework. The ELA Procedures certainly do not grant the
ECB such extensive powers, as the only conditionality evident in them is that which allows the
ECB to agree not to object to ELA provision below a specified volume for a set period of time.
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Oana Stefan, ‘Helping Loose Ends Meet? The Judicial Acknowledgement of Soft Law as a Tool of Multi-Level
Governance’, Maastricht Journal of European and Comparative Law, 21(2), (2014), 359-80, at 368. See also Snyder
(n.59), p.220, who asks whether soft law channels or expands power.
See, for example, ECB, (n.54), in which the President of the ECB claims, in a (then) non-public letter to the
Irish government that the ECB may 'impose specific conditions' on ELA and that, for it to be continued in
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In contrast, Article 14.4 might enable some form of conditionality. It permits the Governing
Council to object to ELA provision when it interferes with the tasks and objectives of the
Eurosystem. It is therefore logical that the Governing Council can agree not to interfere with ELA
provision provided that actions are taken to ensure that ELA does not interfere with these tasks
and objectives. What is not clear from Article 14.4, however, is how this theoretical power is to be
enabled. In particular: what is meant by ‘interference’ and what kind of conditions can the ECB
attach? The following Section proposes an answer based on a reading of two ‘higher level’ central
banking norms set out in the Treaties, central bank independence and the prohibition of monetary
financing. It proposes a general legal justification for ECB intervention and conditionality, without
considering whether the ECB’s actual interventions in ELA during the Eurocrisis were lawful.
D. Extension of EMU central banking norms to ELA
Two central banking norms set out in the Treaties are crucial to the architecture of EMU, central
bank independence and the prohibition of monetary financing. As will be argued, the former does
not expressly extend to the performance of non-Eurosystem tasks, raising the importance of the
latter, in the context of ELA, as the norm which enables the Governing Council to intervene in
ELA provision by giving a clear basis for objection.
Central bank independence
The ECB’s is granted a high degree of independence by the Treaties. Article 130 TFEU (and
Article 7 of the Statute) provides that:
When exercising the powers and carrying out the tasks and duties conferred on them by
the Treaties and the Statute…neither the [ECB] nor a [NCB], nor any member of their
decision-making bodies, shall seek or take instructions from Union institutions, bodies,
offices or agencies, from any government of a Member State or from any other body [all
of which likewise] undertake to respect this principle and not to seek to influence the
members of the decision-making bodies of the [ECB] or of the [NCBs].
33
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The Treaties therefore seek to insulate the ECB from political influence, at both a European and
national level. This section provides a brief discussion of the ESCB’s independence, focusing on
its rationale and whether the NCBs should be considered equally independent when providing
ELA.
The primacy of price stability, set out in Article 127(1) TFEU, is felt to justify the ECB’s ‘enhanced
independence’,63 as it is felt (and has been empirically demonstrated) that central bank
independence and inflation rates are negatively correlated. 64 Independence is therefore felt to
improve the ECB’s performance of its core task. A further argument is that price stability should
not be a government responsibility, because it possesses the wrong incentives. For example,
governments may pursue an inflationary policy in advance of elections, to stimulate short-term
economic growth, try to inflate away debts or, if unable to issue debt, attempt monetary financing
of the budget.65
Price stability is considered so important because variable inflation is damaging to the economy.
It ‘arbitrarily redistributes wealth among individuals’ by, for example, changing the worth of a loan
for creditors and debtors, reducing the real value of wages or penalising individuals on fixed
pensions.66 At its worst, inflation become hyperinflation, typically when governments seek to
refinance themselves by forcing the central bank to create more money.67 Hyperinflation is
economically destructive and politically destabilising.
Articles 127(1) and 130 TFEU are therefore in a symbiotic relationship; EMU seeks to anchor
price stability by entrusting it to an independent institution. The ECB’s independence is especially
robust, both formally and substantively. As regards the former, ECB independence is enshrined
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For discussion, see Fabian Amtenbrink, The Democratic Accountability of Central Banks: A Comparative Study of the
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in Treaty law (the EU’s ‘constitutional’ layer) and can only be changed through the ‘Ordinary
revision procedure’ under Article 48 Treaty on European Union (TEU), which requires, inter alia,
unanimity amongst Member States, followed by ratification according to each Member State’s
constitutional arrangements, which (especially in the current climate) could be an insurmountable
hurdle. As regards the substance of ECB independence, not only are the ECB and the NCBs
prohibited from taking instructions from EU and national authorities, these authorities are also
prevented from ‘seek[ing] to influence’ the ECB in the pursuit of its tasks. The limits of this phrase
are not obvious (does it extend to MEPs criticising the ECB? how is it to be enforced? what
sanctions does it carry?),68 but its intention is clear: political actors are warned not to lean on the
ECB. The vague and cautionary nature of Article 130 TFEU is explained by the fact that officials
of the ESCB and national governments must and do communicate often in order to coordinate
economic and monetary policy. Article 284 TFEU provides a framework for such interactions at
a European-level, by permitting the President of the Council of the EU and a member of the
Commission to participate in Governing Council meetings, and by allowing the Council to invite
the President of the ECB to participate in its meetings. The European Parliament may also request
that a member of the Executive Board of the ECB to appear before its committees. Numerous
alternative channels also exist, both at a national and European-level, ranging from private
meetings to debates on the opinion pages of newspapers. Article 130 TFEU reminds these political
actors that the ECB is independent in its decisions and that they must respect this autonomy when
advocating a particular policy.
Article 130 TFEU’s robustness is also evident from its extension to the NCBs. This is not
surprising, given that the Eurosystem functions, to the greatest extent possible, on a decentralised
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basis (see Section 3.C.i); such decentralisation would be self-defeating if only the ECB was
protected by Article 130 TFEU. It is also necessary, to safeguard the NCBs’ ability to participate
in the design and implementation of a single monetary policy for EMU, rather than only supporting
one favoured by their own government.69
The degree of independence enjoyed by the ECB raises questions as to its democratic
accountability in the formation of monetary policy. From the outset, it was recognised that the
ECB is more independent, in both a formal and substantive sense, than the NCBs were historically
in their own national legal orders. Comparison is often made with the Bundesbank, generally
recognised as the model for the ECB, with commentators observing that the Bundesbank’s
independence, pre-EMU, was enshrined only in ordinary statute which could be modified by
simple majority and that the German government could delay the Bundesbank’s decisions for two
weeks.70 A full review of the ECB’s democratic accountability is beyond the scope of this paper,
which suffices to observe that the ECB’s independence is premised on technocratic output
legitimacy. The rationale, and faith in expertise, is well-expressed by the German Constitutional
Court in its ‘Maastricht’ judgment: it is ‘scientifically proven, that an independent central bank is
more likely to protect monetary value, and therefore the general economic basis for national
budget policy and private planning and disposition, while maintaining economic liberty, than are
sovereign governmental institutions’.71
Having introduced the norm of central bank independence in general terms, attention turns to the
scope of this norm. In particular, does it apply to the NCBs when they provide ELA as a nonEurosystem task?
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The ECB’s refusal to release voting records or detailed minutes from Governing Council meetings is similarly
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Article 130 TFEU does not expressly recognise the distinction between Eurosystem and nonEurosystem tasks. Instead, it applies when the ECB, the NCBs or any member of their decisionmaking bodies ‘exercis[e] the powers and carry out the tasks and duties conferred on them by the
Treaties and [the] Statute’. The tasks conferred by the Treaties and Statute are those set out in
Article 127(2) TFEU and Article 3.1 of the Statute, and consequently cannot include nonEurosystem tasks, which are described by Article 14.4 of the Statute as being ‘other than those
specified in [the] Statute’.
It is harder to identify the ‘duties conferred…by the Treaties and Statutes’, as neither source
describes the ESCB as having ‘duties’ or indicates what they are. However, the Statute does deploy
‘duties’ in relation to the responsibilities of members of the ECB and NCBs’ decision-making
bodies; for example, in Articles 11 and 14. The inclusion of ‘duties’ in Article 130 TFEU is
therefore intended to ensure the independence of personnel of the ESCB’s decision-making bodies
when acting in the course of their employment. One wonders whether Article 130 TFEU extends
to NCB officials when they perform duties related to non-Eurosystem tasks. This cannot be the
case as, once again, Article 130 TFEU is clear that the ‘duties’ in question are those ‘conferred by
the Treaties and [the] Statute’. By definition, non-Eurosystem functions are not conferred by EU
law; rather, they exist and may be conducted up to the point that they interfere with the tasks and
objectives of the Eurosystem. It follows that NCB officials’ duties in relation to non-Eurosystem
tasks are not conferred by the Treaties.
The scope of Article 130 TFEU is therefore limited to Eurosystem tasks, meaning that the
independence of NCBs when providing ELA is not protected. 72 De jure, there is nothing
preventing the NCBs from taking instruction from political actors when doing so, nor preventing
these actors from seeking to influence the NCBs. On one hand, this is consistent with the
functional rationale for independence being to safeguard the pursuit of price stability, rather than
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a NCB’s other activities. On the other, it is surprising, given that governments are likely to have
strong preferences that ELA continues to be provided to insolvent institutions, given that the
alternative is publicly-funded recapitalisation or disruptive resolution, and may try to control the
NCBs accordingly. The ECB seems to have belatedly recognised – and been concerned by – this
discrepancy, when advising, in response to an Article 127(4) TFEU consultation in 2008, that a
proposed Belgian law regarding ELA be updated to provide that the NCB enjoys ‘the same degree
of independence’ when providing ELA as when performing Eurosystem tasks. 73
None of the above is to suggest that the NCBs are subservient to governments when providing
ELA, only that their independence is not guaranteed by EU law.74 Article 14.4 of the Statute
provides a backstop for these NCBs, however, as the Governing Council can intervene in ELA
provision. It may do so if a NCB assumes a government task by supporting an insolvent bank and
thereby threatens to breach the prohibition of monetary financing, which is examined next.
Prohibition of monetary financing
The destabilising impact of high deficits and debts in a currency union without fiscal union were
recognised by the Intergovernmental Conference at which the Maastricht Treaty was designed. In
its contributions, the Commission emphasised that these concerns could not be alleviated through
multilateral surveillance alone and recommended two additional provisions: first, a prohibition of
monetary financing and, second, a no bail-out principle.75 The former is designed to prevent NCBs
from financing their governments, thus restricting these Member States’ ability to finance
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Opinion of the European Central Bank of 8 October 2008 at the request of the Belgian Ministry of Finance
on a preliminary draft law on measures promoting financial stability and in particular establishing a State
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themselves other than through tax revenues and debt issued to the market. 76 The latter was
intended to promote market discipline.
Article 123 TFEU (reiterated in Article 21 of the Statute) codifies the prohibition of monetary
financing:
Overdraft facilities or any other type of credit facility with the [ECB] or with the [NCBs]
in favour of Union institutions, bodies, offices or agencies, central governments, regional,
local or other public authorities, other bodies governed by public law, or public
undertakings of Member States shall be prohibited, as shall the purchase directly from
them by the European Central Bank or national central banks of debt instruments.
On first reading, Article 123 TFEU is surprisingly narrow in its focus on credit facilities and
purchases of government debt on the primary market, as there are many ways in which a NCB can
finance a government’s obligations, without lending directly to the government itself. The wording
of Article 123 TFEU is wider than that, however, as it rules out ‘credit facilities…in favour of’
governments, which, on a literal reading, includes any extension of NCB credit which benefits a
government by allowing it to avoid an obligation it would otherwise have to meet, whether that
credit is provided to a public body or not.
Prima facie, the provision of ELA to insolvent banks is therefore a breach of Article 123 TFEU,
as it is a credit facility which defers government-funded recapitalisation.77 The question is whether
Article 123 TFEU extends to non-Eurosystem tasks – which it does. The prohibition of monetary
financing aims to encourage sound budgetary policies across the Euro Area. This objective would
be jeopardised if the prohibition only extended to Eurosystem tasks, as the core threat of NCBs
purchasing their government’s debt would remain. Since the CJEU has endorsed a purposive
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reading of Article 123 TFEU, the prohibition’s overall objective must be borne in mind when
determining its scope.78 Furthermore, Article 123 TFEU is not expressly limited to tasks or duties
conferred by the Treaties or Statute, as is Article 130 TFEU, implying that it binds the NCBs in
all their functions.
It may be difficult, however, for NCBs to enforce Article 123 TFEU strictly in all their tasks, as
doing so could drag them into the kind of political acrimony which central bankers prefer to avoid.
In particular, it would be extremely difficult for a NCB to cut ELA in the midst of a crisis, due to
the perceived insolvency of the recipient banks, as the government’s budgetary position would be
plunged into doubt by the demand for recapitalisations and/or the economy would suffer from
ensuing bank collapses. A NCB is unlikely to be willing to trigger such an event inside its own
national polity.
Given that the NCBs face such conflicts between EMU-norms and their conduct of nonEurosystem tasks, the Statute provides the ECB with an enforcement role which includes
monitoring the NCBs’ conduct outside the Eurosystem. Article 35.6 charges the ECB with
monitoring the NCBs’ compliance with their ‘obligations under the Treaties and the Statute’ and
sets out an enforcement procedure, involving exchanges of opinions before, finally, action at the
CJEU. The ECB has confirmed elsewhere that Article 123 TFEU falls under this monitoring role
and it monitors NCBs’ compliance with the prohibition on an ongoing basis. 79 The Article 35.6
procedure is, however, wholly unsuited to monitoring (and enforcing) compliance with Article 123
TFEU during a banking crisis, because these are volatile situations in which the volume of ELA
provided by a NCB or the solvency of the recipient banks can change rapidly.
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Instead, the Governing Council has used its power of objection under Article 14.4 of the Statute
as a tool to enforce compliance with Article 123 TFEU during the Eurocrisis. For example, the
non-public letters from the President of the ECB to the Irish Minister for Finance in 2010
referenced monetary financing concerns as reasons for which ELA might be withdrawn under
Article 14.4 of the Statute.80 Similarly, the ECB warned in 2013 that ELA could only be continued
to Cyprus’ banks if a programme was in place to ensure their solvency.81 The ECB’s interventions
in ELA during the Eurocrisis have therefore been framed in terms of protecting the prohibition
of monetary financing.82 At first glance, this seems strange, as Article 14.4 provides a power of
objection only when a NCB’s non-Eurosystem functions interfere with the tasks and objectives of
the Eurosystem, raising the question of whether Article 123 TFEU falls within its ambit.
I argue that it does and that this connection is crucial to assessing the legality of the ECB’s policy
of attaching conditions to further ELA provision. The provision of ELA to insolvent banks would
breach the prohibition of monetary financing by allowing the government to avoid its
responsibilities for recapitalising or resolving failed banks, by relying instead on central bank credit.
Following this reasoning, the ECB justifies its interventions in the provision of ELA in Ireland,
Cyprus and Greece with reference to ensuring the solvency of the banks to which ELA is provided.
In each instance, the ECB states that only the Member State’s application for a bail-out will provide
reassurance as to its continued solvency, as only then will the government be able to support its
banking sector.83 The Treaties support this logic, in two ways: first, through a functional reading
80
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ECB, ‘Liquidity Assistance Requested by the Central Bank of Cyprus’ (n.44).
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of the Statute and, second, because monetary financing constitutes an interference with the ESCB’s
tasks.
The first reason has already been touched upon. Article 35.6 of the Statute tasks the ECB to
monitor the NCBs’ compliance with their obligations under the Statute. One such obligation is
the prohibition of monetary financing. The ECB cannot complete its task of enforcing the
prohibition under Article 35.6 alone, as the protracted process fails to account for the fastchanging nature of financial crises. Article 14.4 of the Statute provides, however, a more efficient
mechanism to prevent a breach of Article 123 TFEU. The intention of Article 35.6 of the Statute,
which tasks the Governing Council to act the ‘Guardian of the Statute’ can therefore be served by
using Article 14.4 to monitor breaches of Article 123 TFEU.
Alongside this purposive reading of the Statute, the ECB’s use of Article 14.4 to enforce the
prohibition of monetary financing is justified because monetary financing is, in itself, a threat to
the objectives and tasks of the Eurosystem.
Article 14.4 of the Statute is both procedurally clear (a two thirds majority) and substantively
ambiguous (what does ‘interference’ mean? how it is determined in relation to a broad task such
as monetary policy? what degree of interference is tolerable?). The ECB’s statements on why ELA
might be withdrawn do not assist in clarifying this ambiguity, as they are tersely loyal to the
language of the Treaties. For example, the ELA Procedures simply reiterate that the Governing
Council can object to ELA provision by a NCB ‘if it considers that these operations interfere with
the objectives and tasks of the Eurosystem’.84 Similarly, in the 2010 letters to Ireland, the ECB
simply warns that ELA is considered carefully by the Governing Council ‘as it may interfere with
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the objectives and tasks of the Eurosystem’.85 To date, the ECB has therefore not explained how
or why ELA provision by a NCB might interfere with its tasks and objectives (i.e. its definition
and implementation of a single monetary policy and the maintenance of price stability), perhaps
due to the difficulty of doing so in a comprehensive or determinative manner. As Thiele notes,
central banking cannot be reduced to an if x, then y scheme at the best of times, let alone in relation
to ELA and crisis management.86 The ECB may also be preserving as much ‘constructive
ambiguity’ as possible in order to mitigate moral hazard and retain flexibility for future crises. That
said, the failure to explain how or why ELA provision might interfere with the ECB’s pursuit of a
single monetary policy is remiss; such guidelines need not unduly restrict the ECB’s future
response to unforeseen or novel circumstances and they would provide greater clarity regarding
decisions under Article 14.4. Instead, the ECB simply states that the ‘integrity’ of the single
monetary policy must be protected, which is not very transparent.87
These are very real concerns, given the scale of the interventions in ELA which have been
premised, at least in part, on defending the tasks and objectives of the Eurosystem. Nor has the
ECB divulged how monetary financing interferes with its conduct of a single monetary policy.
This is surprising, given that its potential to do so can more readily be explained. For example, the
ECB’s implementation of a single monetary policy would be impeded by monetary financing if it
led to volatile rates of inflation in certain Member States, due to the Eurosystem losing its position
as the primary determiner of the monetary base. Monetary financing could also lead to further
destabilisation of the banking system, if the value of a government’s bonds are depressed by a
NCB supporting the mass issuance of more debt. The ECB’s ability to steer rates is impeded by a
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panicking, weak or frozen banking system. For these reasons, Article 123 TFEU is crucial to the
Eurosystem’s ability to carry out its tasks and objectives.
The Governing Council’s application of Article 123 TFEU to ELA during the Eurocrisis has not,
however, simply been that of strict and dogmatic enforcer. As will be discussed, ELA was deployed
during the banking crisis to support entire national banking systems for significant periods of time
– a striking development from the ECB’s public statements that ELA provides only temporary
relief. The mobilisation of ELA on such a scale might be interpreted as a credit facility very much
‘in favour of’ governments, especially since the solvency of many recipient banks was doubtful.88
Nevertheless, the ECB accommodated such high and prolonged levels of ELA provision into its
doctrine of ELA oversight, by suggesting that a breach of Article 123 TFEU would be averted if
the Member States in question were to enter an EAP securing the government (and therefore the
banking sector)’s long-term solvency. The prohibition of monetary financing was thus
operationalised to convince recalcitrant Member States to enter bail-outs premised on rapid fiscal
consolidation – they otherwise risked a Governing Council objection to ELA provision, with
unknown consequences. It is this reasoning which supports the ECB’s interventions in specific
Member States regarding ELA and which explains how Article 123 TFEU enables, in theory,
interventions premised on conditionality. Nevertheless, the nature of the conditions attached to
ELA in practice by the ECB and its express support for particular types of economic reform raise
the question of whether the ECB’s mandate permits it to exert influence across such a range of
policy fields which are normally determined by democratic contest. A legal justification for
intervention in ELA and conditionality must adhere to the limits on ECB action set out elsewhere
in the Treaties.
Attention turns, therefore, to ELA-in-action. The following section provides background on the
ECB’s actual interventions during the Eurocrisis and evaluates them in light of the analysis so far.
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4. ELA interventions during the Eurocrisis
This section has two aims. First, it locates ELA in the context of the Eurocrisis as an unfolding
series of financial, economic, political and legal ruptures and choices by describing the provision
of ELA in four countries. It demonstrates how the ECB’s oversight of ELA has developed through
ad hoc interventions in the face of unprecedented crises and through iterative engagements with a
messy reality, rather than through careful planning. Second, it evaluates the ECB’s interventions
in these countries against the legal justification for intervention set out in the paper so far, in order
to assess the ECB’s interventions in practice. Space and time constraints do not allow for an
exhaustive evaluation, which would require, for example, detailed analysis of the solvency of
recipient banks and of the terms attached the bail-outs. Instead, a broad comparative approach is
adopted by considering each intervention in terms of its timing, form and specificity regarding
conditionality.
A. Belgium
ELA was called for in the Euro Area from the start of the global financial crisis. On 15 September
2008, Lehman Brothers concluded its protracted death-spiral and filed for bankruptcy, exposing
the weakness of the global banking system. Belgian financial institutions faced immediate
difficulties; in 2008 alone, Fortis, Dexia, KBC and Ethias were recapitalised with EUR 21.7bn of
public funds.89 The provision of ELA to Fortis and Dexia is described below, as instances of
classical LOLR action.
In October 2007, Fortis had participated, alongside Royal Bank of Scotland and Santander, in the
acquisition of parts of ABN Amro, a Dutch banking group. The acquisition reduced Fortis’
financial flexibility as the Commission made its approval, from a competition perspective,
conditional on Fortis’ divestment of parts of the ABN Amro business. As markets worsened
89
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through May and June 2008, Fortis faced losses through these forced sales and brought forward
its capital consolidation. An anticipated dividend of EUR 1.3bn in 2008 was not paid and further
capital instruments were issued, prompting Fortis’ share price to fall. Its exposure to structured
financial instruments, which were being recognised as sources of vulnerability, encouraged further
adverse speculation.90 Fortis was eventually recapitalised with EUR 10.7bn on 29 September 2008
by the Belgian, Dutch and Luxembourg governments, with each contributing state taking a 49
percent share of Fortis’ operations in their respective countries.91
Following the collapse of Lehman Brothers, the interbank and wholesale markets were reluctant
to refinance Fortis. Professional counterparties withdrew their deposits, thus creating a liquidity
crunch. The National Bank of Belgium (NBB) provided ELA from 29 September 2008, which
peaked at EUR 51.3bn on 3 October.92 To reassure the NBB as to potential losses, the Belgian
government issued a decree dated 15 October 2008 which, inter alia, provided a retroactive
government guarantee for emergency funding from the NBB from 28 September 2008.93
The provision of ELA to Fortis was consistent with traditional understandings of LOLR action.
Emergency liquidity at high volumes was short-lived, as can be ascertained from the NBB’s
monthly accounts. ‘Other claims on euro area credit institutions denominated in euros’ (the item
under which ELA was then listed by the NBB and under which is it now listed by all Eurosystem
NCBs)94 rose from EUR c.1.2bn at the end-of-September to c20.5bn at the end-of-October, but
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peaked at over c.50bn in early October.95 The worst of the Belgian banking system’s illiquidity was
therefore temporary and the recapitalisation and restructuring of struggling banks such as Fortis
helped to restore confidence. ELA was provided against non-standard collateral which did not
qualify for Eurosystem operations, reportedly including the buildings of Fortis’ retail banks. 96 It
was also provided at penalty rates.97 The typical elements of ELA were therefore present as the
NBB and the Belgian government grappled with Fortis’ weaknesses.98
Dexia was exposed to the financial crisis through a subsidiary in the USA which sold insurance for
securitised assets and structured financial assets, such as collateralised debt obligations. Although
this subsidiary was not heavily exposed to the riskiest securities, Dexia was forced to provide EUR
300m for its recapitalisation, alongside a USD 5bn credit line. The dislocation of the wholesale
and interbank markets following the collapse of Lehmann created further problems for Dexia,
which relied on these sources of financing. Counterparties’ concerns regarding Dexia’s exposures
in the USA were therefore exacerbated. Dexia received EUR 6.4bn in recapitalisation from the
Belgian, French and Luxembourg governments and existing shareholders. Although the NBB’s
Annual Report for 2008 does not expressly confirm that Dexia received ELA, 99 a later Commission
review of Dexia’s subsequent restructuring does, though the amount is not stated. 100
In 2011, Dexia’s exposure to sovereign bonds and its reliance on wholesale and interbank markets
led to its restructuring, with the Belgian state purchasing parts of its business. The monthly
financial statements of the NBB indicate that ‘Other claims on euro area credit institutions
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denominated in euros’ increased from EUR c.2bn to c.23bn from September to November 2011,
reducing to c.9bn in December.101 The bulk of this increase was ELA to Dexia. 102 As with Fortis
in 2008, ELA was quickly reduced, provided against non-standard collateral and at high rates. The
State guarantee protected the NBB from loss and, because it was credible, eased concerns
regarding monetary financing.
Belgium offers an example of ELA in the context of an economically strong nation, which found
its over-extended banking sector exposed to temporary illiquidity and market panic. The national
legal framework required ad hoc revision (as instanced by the decree dated 15 October 2008) but
the state guarantee for ELA allayed concerns as regards Article 123 TFEU and the NBB’s exposure
to loss. ELA was provided alongside (rather than instead of) state recapitalisation and
restructuring, thus addressing both the illiquidity and insolvency of the troubled banks. Similar
examples can be found in Germany,103 the UK and Sweden.104
In contrast, the next three case studies demonstrate how ELA provision developed in Member
States where weaknesses in the banking system became locked into a mutually deleterious ‘doom
loop’ with the sovereign’s credibility and where the ECB intervened to try and break that link.
B. Ireland
Ireland’s economy accelerated rapidly from 1990 to the mid-2000s, as GDP more than tripled.105
The ‘Celtic Tiger’ was celebrated as the only Western nation rivalling the growth of the East Asian
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economies.106 However, the foundations of the boom gradually changed from export-led growth
and foreign-direct investment to ‘a domestic boom underpinned by lax lending’.107 Ireland’s banks
expanded into overseas and non-retail markets from the early-2000s and the Irish state sought to
facilitate the financial sector’s growth; for example, by creating the International Financial Services
Centre, an area of Dublin exempt from normal taxation laws, and by encouraging light-touch
regulation.108 A ready supply of cheap money followed the introduction of the euro, leading to the
Irish population investing a high proportion of national and personal wealth in property. 109 In the
first eight years of the euro, Irish house prices increased 155 percent. 110 To fund their lending,
Irish banks turned to USA and European wholesale markets, ‘essentially borrowing overnight to
fund thirty-year mortgages’.111 The assets of the three main Irish banks rose to c.400 percent of
GDP by end-2007, with Anglo Irish Bank (Anglo) particularly exposed to short-term funding.112
Worsening conditions through 2008 therefore placed great pressure on the Irish banking sector.113
When the interbank markets froze following the collapse of Lehman Brothers, Irish banks were
unable to service their loans and domestic and international property prices fell, leaving the system
facing implosion. The government stepped in on 30 September 2008 with a near-blanket guarantee
of the banking sector’s liabilities for the next two years. 114 This controversial decision sought to
prevent the private debt bubble from bursting by making it a contingent liability of the public
purse.115 The extent of coordination between the Irish government and its European partners
before the Guarantee is not clear: the Minister for Finance reported that the President of the ECB
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warned him to ‘save the banks at all costs’,116 but this is denied by Jean Claude Trichet, who argues
that all governments were already committed to preventing another Lehman Brothers-esque
collapse.117 Further, an ECB opinion on the legislation enshrining the Guarantee expresses
concern at unilateral action, given the need for Euro Area governments to work together (the
subtext being that other governments may feel compelled to follow suit if the Guarantee
encouraged investors to prefer Irish banks).118 Either way, the Guarantee would set the context
for the conditions which eventually forced Ireland to accept a bail-out, a decision in which the
ECB was heavily involved.
No express statement as to the solvency of the banks was made at the time of the Guarantee,
despite the financial regulator (reportedly) requesting one, leading to allegations that the
government was attempting ‘the most expensive bluff in Irish political history’.119 As Sandbu
observes in retrospect, a guarantee can be justified to tide banks over small losses and temporary
investor-panic, but not if there are doubts over the banks’ long-term ability to honour their
debts.120 Indeed, having put the taxpayer on the hook for a potential EUR 440bn of outstanding
bank debt, the government committed ever-increasing sums to recapitalising Irish banks through
2009 and 2010.121 It also established the National Asset Management Agency (NAMA) as a ‘bad
bank’ onto which lenders could off-load non-performing property loans at a significant discount.
At the time of the Guarantee, one argument against clarifying the solvency of Irish banks was the
expectation that Anglo would be taken into public ownership on the following weekend.122 Anglo’s
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monoline business model was very exposed to the property and wholesale markets. When the
former fell and the latter froze in late 2008, it was badly affected. The timing of the Guarantee was
motivated, in part at least, to ensure Anglo could open for business on 30 September 2008 without
being reliant on ELA, which, it was feared, would have negative contagion effects for the entire
system.123 The Minister for Finance boasted that the Guarantee was ‘the cheapest bailout in the
world’ as it provided investors with the confidence to maintain liquidity to Ireland’s banks.124 That
is not to suggest ELA was not utilised at this point: the Central Bank of Ireland’s (CBI) monthly
balance sheet indicates that ‘Other Assets’125 rose from a pre-crisis average of EUR c.3bn to
c.7.5bn in the final three months of 2008 (though this was lower than the c.12bn recorded in late
2007)126 and a letter of comfort from the governments to the CBI was prepared on 30 October to
guarantee any ELA for Anglo.127 However, the Guarantee meant that only minimal amounts of
ELA were required.
Relief was only temporary, however. In January 2009, the government nationalised Anglo as
conditions continued to worsen. The CBI’s accounts show that ‘Other assets’ jumped from EUR
c.1.5bn to c.11.5bn between February and March 2009,128 most of which was ELA to Anglo.129
From early 2009 to mid-2010, ELA hovered at EUR c.11-15bn.130 By late 2010 the Guarantee was
due to expire and the Irish banks faced renewed pressure.131 The ‘funding cliff’ is apparent in the
rapid increase of ELA from the end of 2010, from EUR c.14bn in August to c.50bn by
December.132 Analysis by Citibank indicates that ELA helped to offset the withdrawal of EUR
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c.120bn of private deposits from Irish lending institutions.133 In addition, the banks covered by
the guarantee took advantage of it by issuing EUR c.61bn of bonds between October 2008 and
May 2010, with an average maturity of 30 months,134 creating a pronounced re-financing need on
the expiry of the Guarantee. A further contributory factor was that the Guarantee removed
incentives for bank restructuring, since liquidation or closure would have triggered the
government’s liability, meaning that the banks’ balance sheets remained fundamentally weak.135
These pressures were not unforeseen, however. In early 2010, the CBI warned that the covered
institutions required EUR c.10.9bn in additional capital to restore their credibility; a figure which
grew as NAMA continued its excavations of the banks’ bad loans.136
The result was that, in late 2010, weaknesses in the banking sector converged with the sovereign’s
increasingly precarious position. As described in Section 2.A, the interdependence of the banking
system and the economy in Europe creates a strong incentive for the state to backstop its banks.
If the state’s credibility is in question, the adequacy of that backstop is in doubt. Likewise, a failing
banking sector can lead to expectations of a state-funded bail-out, meaning that sovereign debt
markets price-in that government’s worsened fiscal position and demand more yield from its debt.
This mutually reinforcing dynamic is evident in Ireland: although it had entered the financial crisis
with government debt at just 25 percent of GDP, a mid-2010 report forecast that it would rise to
95 percent by the end of the year, mainly due to the EUR c.31bn so far used to recapitalise the
banks.137 Furthermore, between 2007 and 2011, the share of Irish debt held by domestic banks
increased from 0.8 to 15 percent,138 by no means the highest in the Euro Area but significant in its
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context as it indicates that Irish banks invested disproportionately (relative to historic behaviour)
in their sovereign’s new debt. This development created fears of a so-called ‘doom loop’ in which
the solvency of the banks and the sovereign become even more inseparable. In September 2010,
with the ‘funding cliff’ looming, the economy showing no sign of recovery and sovereign yields
touching 7 percent, the government announced its withdrawal from the bond markets for a
temporary period. International developments had also not helped the Irish government: the
‘Deauville Declaration’ of 18 October 2010, in which Chancellor Merkel and President Sarkozy
announced that holders of Euro Area sovereign debt should accept losses as part of any debt
restructuring increased sovereign yields by flagging a new risk for investors.
Seeking to reassure the market, the Irish government had committed to fiscal consolidation,
economic reforms and repairing the banking sector from 2009.139 It was due to announce a fouryear economic reform plan in November 2010. However, in worsening circumstances, ELA from
the CBI rose to EUR c44bn by the end of November.140 On 15 October 2010, the President of
the ECB wrote to the Minister for Finance (Brian Lenihan) to express concern at both the volume
of liquidity being drawn by Irish banks from the Eurosystem and the volume of ELA extended by
the CBI. As regards the latter, Trichet reminded the Minister that ELA is not available to insolvent
institutions (on account of the prohibition of monetary financing) and warned that the ECB may
impose ‘specific conditions’ to address its concerns. The letter concludes by reminding the Minister
that neither Eurosystem liquidity nor ELA should be regarded as a long-term solution and that the
ECB will review Ireland’s progress in implementing a ‘four-year economic strategy’ when deciding
on future liquidity provision in Ireland.141 Lenihan’s reply reiterated Ireland’s commitment to long-
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term economic reform and noted the adverse impact on Irish bond yields of comments from
senior, European-level political figures.142
On 19 November 2010, Lenihan received another letter from Trichet, warning that the Governing
Council would object to continued ELA-provision in Ireland unless the government formally
requested a bail-out. The letter explained that the ECB must consider whether ‘it is appropriate to
impose specific conditions’ on ELA, in order to protect the integrity of the single monetary policy
or to guard against monetary financing. On 28 November 2010, the Irish government duly
concluded a three-year financial assistance package with the Commission, the ECB and the IMF,
on the condition of rapid fiscal consolidation. Intervention from the ECB, through the gateway of
its oversight of ELA provision, was thus the immediate trigger for Ireland’s entry into an EAP.
Evaluation
Three points will be made in evaluating the legality of this intervention. First, the solvency of the
Irish banking sector and the capability of the government to recapitalise it were very much in
doubt. The banks had been reliant on ELA for a long period of time and their loan portfolios were
not performing amidst a domestic recession and falling house prices. The government itself could
not access the bond markets and its guarantee for ELA (in the form of letters of comfort) 143 was
not credible. Prima facie, there does appear to have been a serious risk of a breach of the
prohibition of monetary financing as the CBI was assuming a government task by keeping the
banking sector afloat through ELA, but without any indication that the government was capable
of resuming its responsibilities for recapitalising or restructuring the banks.
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In a recent speech, Peter Praet, a member of the ECB’s Executive Board, describes two
innovations in the scope of ELA.144 He describes how ELA was provided during the Eurocrisis
for longer durations than normal and on such a scale that it was targeted at entire national banking
systems, rather than at individual illiquid banks. According to Praet, it is the scale of ELA provision
which justifies ECB intervention in order to protect Article 123 TFEU. Recognising that certain
governments could not meet their present obligations, the ECB’s attention switched to ensuring
the long-term sustainability of these government’s budgets. The provision of ELA to entire
banking systems also required the ECB to adopt a pragmatic approach to policing Article 123
TFEU. Banking crises can hit suddenly and ELA can spike in a short period of time. In contrast,
a government’s progress to the point where an EAP is on the table may be long and tortuous.
According to Praet, the ECB therefore refrained from a strict application of Article 123 TFEU
until the outlook was no longer favourable for a positive outcome from negotiations between the
Member State in question and its putative creditors. Only at this point did the ECB exercise its
right of intervention.
The second point to note as regards the Ireland letters of October and November 2010 is that
they remained non-public until November 2014, when they were finally released following several
requests from the European Ombudsman. Both the form of the ECB’s intervention and its
unwillingness to release the letters are concerning. The use of non-public letters to trigger a
decision of such magnitude for domestic politics does not, according to the European
Ombudsman, respect the ‘principles of transparency and accountability’.145 Such disregard is not
conducive to encouraging trust in European governance.146 Furthermore, although ECB
intervention in ELA provision on grounds of monetary financing might be lawful in theory, such
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interventions should flow from a prospective framework through prescribed sources. Non-public
letters articulating a novel, fledgling doctrine clearly do not meet this standard. The abnormality
of this (non-)legal source denies citizens foresight of which powers lie with which institutions and
abrogates these citizens’ ability to challenge such actions in the courts, both because the
instruments in question are not made public and because the courts are ill-suited to assessing
abnormal sources. The ECB’s intervention in Ireland is therefore difficult to square with the
formal requirements of the rule of law, such as a prospective, formal legal framework premised on
transparency.147
Finally, in the letter of November 2010, the President of the ECB listed four conditions to which
the Irish government must agree in order for ELA to continue. The first condition was a request
for a bail-out. The second was that the request ‘shall include the commitment to undertake decisive
actions in the areas of fiscal consolidation, structural reforms and financial sector restructuring’.
The ECB here directs a Member State’s economic policy, whereas – according to Article 127
TFEU – it is only responsible for supporting the Member States’ economic policies. The order
and phrasing of the ECB’s conditions are telling on this point. The ECB requires that the Irish
request for a bail-out contains a commitment to centre-right economic reforms, rather than
requiring the government to request a bail-out to ensure its long-term viability, but allowing
negotiations between Ireland and its creditors to determine what reforms will best provide this.
That Ireland needed financial assistance is not in doubt, but what kind of economic reforms it
should have pursued is certainly arguable, with views on the left and right differing sharply. The
ECB’s letter does not acknowledge the politicised nature of this question as it does not allow for
debate and decision amongst the political representatives of the creditors and debtor. As such, it
transforms its legal basis for intervening in ELA into an opportunity to exert greater influence
than it is permitted by the Treaties, which is deeply problematic from the perspectives of
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democratic accountability for economic policy – and for the ECB’s legitimacy as an independent
institution which operates within defined limits. That the Irish government had already been
pursuing austerity-oriented policies in the months preceding the bail-out, upon which the postbail-out reforms largely built, does not change this conclusion.148 Nor does the fact that the result
would almost certainly have been the same, had the ECB been less forthright as regards its
preferred economic reforms, given that the political representatives of EMU had already signalled
their commitment to fiscal consolidation. The conclusion is also unaffected by the ECB’s
involvement, through the Troika, in negotiating the conditions attached to bail-outs, as the Troika
should also be subject to the political direction of travel in the Member States; broadly speaking,
in the event that there was sufficient political will to address the crisis differently, the EU
institutions should accommodate those preferences. The conditionality of the Irish intervention is
therefore not mindful of the division of responsibilities in the Treaties. It demonstrates the real
risk that the legal basis for ELA intervention can be operationalised to facilitate interventions in
favour of particular political and economic outcomes, despite these lying outside the ECB’s
control.
C. Cyprus
Cyprus entered the EU in 2004 and adopted the euro in 2008. It recorded average annual GDP
growth of 4.5 percent between 1980 and 2010,149 but EU membership allowed latent destabilising
trends in the banking system to flourish. For example, strict interest rate regulation, in force until
2001, had reduced incentives for banks to lend to long-term or riskier projects.150 A pattern of
underinvestment in productivity-enhancing infrastructure consequently emerged: in the 1980s, the
fraction of total investment going to machinery and equipment in Cyprus was half that of OECD
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countries.151 In addition, national rules permitted lenders to not classify loans which were
adequately collateralised as ‘non-performing’, meaning that banks were incentivised to lend to
sectors where collateral was readily available (because, in the event of the borrower falling into
arrears, the crystallisation of losses could be deferred). A pattern of overinvestment in real estate
and construction projects duly followed.152
Cyprus’ entry to the EU attracted foreign banks to open branches in Cyprus. Since the lifting of
interest rate regulation, Cypriot banks had engaged in a ‘price war’ to offer the best rates to
depositors and the presence of international banks intensified the competition. Deposit rates
reached 5 to 6 percent in the mid-2000s, several points higher than those offered in other Euro
Area countries.153 Attractive rates also appealed to international savers and the proportion of nonresidents’ deposits in Cypriot savings accounts increased from c.25 to c.50 percent from 2004 to
2007, with overall deposits increasing from EUR c.20bn to c.40bn over the same period. 154 High
deposit rates required banks to generate significant profits, however. Banks therefore continued
to both fuel and milk the property bubble (residential property prices increased by c.240 percent
between 2002 and 2008).155 Cypriot banks also expanded overseas, particularly into Greece and
the Balkans.
Cyprus’ public finances seemed healthy in the mid-2000s, as its debt to GDP ratio in 2008 was
c.48 percent.156 However, this masked several less stable factors. First, successive governments had
run persistent and increasing deficits, placing debt to GDP ratio on an upwards trajectory even
before presidential elections in 2008 resulted in a communist-led government with a mandate to
increase social spending.157 Second, government revenue was dependent on capital gains tax, which
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was mainly generated by real estate transactions.158 The fiscal position was therefore vulnerable to
slow-down in this sector. In addition, the banking sector’s large contribution to tax revenues
encouraged the government to adopt a permissive attitude to financial standards. 159 Third, Cyprus’
banking sector was vast relative to its economy. In 2007, the total assets of Cypriot banks was
c.700 percent of the country’s GDP.160 As Stephanou notes, while other Euro Area countries also
host oversized domestic and international banks, Cyprus had two domestic banks with assets
(relative to GDP) equivalent to the entire domestic banking system of most other countries. 161
Finally, Cyprus had become significantly less competitive since 2000, with wage-growth not being
matched by increases in productivity.162 Given these factors, Cyprus’ public finances at the advent
of the crisis look less resilient.
Cyprus was pushed into recession by the financial crisis following the collapse of Lehmann
Brothers. The real estate sector was, and remains, badly affected: as of August 2014, c.72 percent
of loans to the construction sector were non-performing.163 Concerns about weaknesses in the
banking sector and the government’s fiscal policy (it increased ‘non-productive’ spending despite
a dip in tax revenues)164 led to a series of downgrades of Cypriot government debt. Following
parliamentary elections in May 2011, the three main credit rating agencies downgraded Cypriot
debt to such a low status that the government could not access international capital markets. An
explosion near the country’s largest power station in June 2011 further worsened perceptions of
Cypriot debt sustainability. The resultant pressure of Cyprus’ banks is (again) evident in the steady
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rise of ELA issued by the Central Bank of Cyprus (CBoC). At the end of 2011, the Cypriot banking
sector had borrowed EUR c.3.5bn of ELA, up from c.0.6bn at the end of 2010. 165
Michaelides’ analysis of credit default swap sovereign spreads indicates that Cyprus should have
applied for an EAP in the summer of 2011. He argues that the government’s refusal to apply to
the nascent European rescue mechanisms raised the costs of the eventual bail-out.166 Instead, the
Cypriot government arranged an emergency loan of EUR 2.5bn from Russia in December 2011,
which was intended to finance the government for the remainder of its term. However, the second
Greek EAP was concluded over the same months and included a bail-in of private sector creditors
holding Greek debt (see Section 4.D.i). When the bail-in took effect in early 2012, Cyprus’ two
largest banks (Laiki Bank and Bank of Cyprus) suffered losses on their holdings of Greek
government bonds.167 ELA to Cypriot banks climbed from EUR c.3.5bn at end-2011 to c.5.5bn
by end-May 2012 and, by end-October 2012, it had reached c.9.8bn; 168 notably less than the
amount provided to Ireland and Greece at the height of their crises, but c.60 percent of Cyprus
GDP.
On 30 May 2012, the government requested an opinion from the ECB on its proposed
recapitalisation of Laiki Bank. Before the opinion was received, the government completed plans
to issue a EUR 1.8bn bond for the bank’s recapitalisation and officially applied to the Troika for
assistance. Negotiations with the Troika dragged for a further nine months, however. On 26 June
2012, following a further series of downgrades, the ECB stopped accepting Cypriot government
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debt as collateral for Eurosystem operations, as it no longer satisfied the minimum credit rating
requirements.169 A spike in ELA to Cypriot banks followed, as noted in the paragraph above. With
no conclusion to the bail-out negotiations in sight, the ECB did not suspend the application of the
minimum ratings requirements, meaning that Cypriot debt remained excluded from the
Eurosystem’s monetary operations and Cyprus’ banks remained dependent on ELA. In the words
of the then-Governor of the CBoC: ‘the ECB was trying to convince the Cyprus government that
it had to…get into a programme’.170
Despite this, negotiations continued to falter. The Euro Area was dealing with several crises
simultaneously; namely, the fallout from the second Greek bail-out and, though it is beyond the
scope of this paper, Spain, which applied for emergency funding for its banking system on the
same day as Cyprus. Resources were stretched and Cyprus commanded less priority. In addition,
the government and its putative creditors were at loggerheads over spending reductions –
anathema to a communist government basing its campaign, for forthcoming elections in February
2013, on blaming the banking sector for every aspect of the economic downturn.171 On the other
side of the table, the creditor Member States faced domestic pressure over the prospect of bailingout what was perceived as an offshore tax haven awash with illicit Russian money. Further, despite
its anti-banking rhetoric, the Cypriot government wished to preserve the attractiveness of Cyprus’
banks for foreign investors and the creditors’ offer of EUR 10bn (the government requested EUR
17bn) was unpalatable as it deliberately excluded the funds required for bank recapitalisation,
which would leave the banks to raise their own capital after the bail-out.172
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A draft MoU and EAP were finalised in December 2012. The incumbent government was then
defeated in the February 2013 elections. The new president and other Euro Area governments
agreed that the banks would be recapitalised by imposing a special tax on all depositors, including
those supposedly covered by the deposit guarantee for all savings below EUR 100,000. 173
Unsurprisingly, the Cypriot parliament rejected the deal on 19 March 2013. Cypriot banks had
been closed since 18 March 2013 to prevent bank-runs and would remain shut while a second deal
was negotiated. With the government stalling, the ECB issued a press release on 21 March warning
that ELA to Cypriot banks could only continue after 25 March if a programme was in place which
reassured the ECB as to the solvency of Cypriot banks.174 A deal was soon reached to resolve Laiki
Bank entirely, with full contributions from uninsured depositors, bond holders and equity
shareholders under existing bank resolution laws. Certain Laiki Bank assets were folded into Bank
of Cyprus, along with Laiki Bank’s liability for near-EUR 9bn of ELA. Uninsured deposits at the
Bank of Cyprus would be frozen and subjected to a one-off tax for its recapitalisation, estimated
at c.35 percent of savings. Cypriot banks were also required to sell their Greek branches. Funds
from the EAP would not be used to recapitalise the banks. Capital controls were imposed
following the deal, to prevent depositor outflow from Cyprus, and persisted until 2015. As with
all EAPs, the bail-out also specified rapid consolidation of the Cypriot budget through reductions
in spending and competitiveness-oriented reforms aimed at removing certain social protections.
Evaluation
Applying a similar lens to Cyprus as used to evaluate the Ireland intervention, we can assess the
timing of the intervention, its form and whether it respected the limits of the ECB’s mandate as
regards exerting direct influence over political and economic policy.
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As with Ireland, Cyprus’ banks were insolvent and the government, consumed with deferring
serious problems until after forthcoming elections, lacked will or capacity to recapitalise or
restructure them. For example, when the Cypriot government consulted the ECB on its proposed
recapitalisation of Laiki Bank, the opinion issued in response (though not until after the
government had progressed with its plan anyway) questioned whether, in the case of Laiki Bank,
resolution might not be more appropriate.175 In other words, the ECB knew that Laiki Bank was
a failed entity that required significant restructuring. Despite this, the ECB continued to permit
the CBoC to provide ELA to Laiki Bank, rather than enforcing a strict policy as regards threats to
the prohibition of monetary financing. Cyprus was, at this point, engaged in negotiations for a bailout. The continuation of ELA despite the insolvency of recipient banks allowed space and time
for these discussions to present a solution to Cyprus’ long-term solvency.
The ECB’s intervention came when negotiations had all but failed. In a dramatic series of events,
a (terrible) deal between the government and the Troika was rejected by the parliament, renewing
the deadlock. The form of the ECB’s subsequent intervention was a short press release on 21
March 2013, stating that ELA would be maintained at current levels until 25 March, from when it
could only continue ‘if an EU/IMF programme is in place that would ensure the solvency of the
concerned banks’.176 A press release is more visible than a non-public letter and its contents inform
the public of what the ECB is advocating, to whom it is directing its statement and where its
influence stems from (ELA). The statement is less than exhaustive, however, and does not explain
why the ECB is concerned about ELA provision in Cyprus or the legal basis for its intervention.
The statement is prospective to a degree, as it publicly sets a date on which the ECB will next act,
although this functions more as an ultimatum than as a forward-looking legal framework. Overall,
as compared to a non-public letter, the press release is more in tune with the formal requirements
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for institutional action under the rule of law as it is more transparent, but the reasoning it presents
is less detailed. The Ireland letter is more candid, as it expressly references the legal basis for ECB
intervention as the prohibition of monetary financing. Both, however, are formative steps in the
evolution of a prospective legal framework and doctrine for ECB intervention in ELA, rather than
flowing from an already-articulated framework, available for scrutiny.
A further deficiency as regards the form of the intervention is the absence of a formal decision to
cap ELA until 25 March. The press release states that ‘the Governing Council has decided to
maintain the current level of ELA’ in Cyprus, pending the outcome of negotiations. 177 The ECB’s
announcement of ‘Other Decisions’ for March 2013 also acknowledges that it passed a decision
to freeze ELA at a certain level on 21 March.178 This decision has not been made public, however.
The publication of reasoned decisions regarding capping ELA, redacted where necessary to protect
the commercial interests of recipient banks, would be a major step forward for transparency and
would force the ECB to illuminate its framework for assessing when ELA threatens the
prohibition of monetary financing. In addition, publication of such decisions would allow citizens
to challenge them and provide greater accountability for the ECB’s interventions.
The press release also fails to intervene in ELA without straying beyond the limits of the ECB’s
mandate as regards economic policy, because the statement makes clear that only an EU/IMF (i.e.
Troika) programme will provide confidence in the long-term solvency of the banks in question.
As indicated in the evaluation of the letters to Ireland, any realistic programme which is aimed at
ensuring the long-term solvency of the concerned Member State and its banking sector, and which
has sufficient political support to be workable should be sufficient from the ECB’s perspective.
The origin of the programme and the parties to it should not be specified in advance by the ECB,
as it should only support – rather than lead – the direction of economic policy. The obvious
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dilemma is that the ECB, under Article 14.4 of the Statute, must decide whether the programme
does indeed ensure the long-term solvency of the Member State, which will be difficult where the
ECB’s preferred model has not followed. However, it is submitted that the ECB’s limited mandate
as regards economic policy means that only programmes which are so threadbare as to be wholly
unrealistic should be rejected. In addition, it might be added that the lack of obvious success in
the Euro Area of austerity-oriented policies in restoring Member States to fiscal sustainability has
not prevented the ECB from accepting further programmes founded on the same model.
D. Greece
Unlike Ireland and Cyprus, Greece’s ratio of debt to GDP was high before the crisis. Since the
1980s, governments had sought to increase personal income and public consumption through
expansionary policies in a bid to recoup the decades lost to civil war and military dictatorship after
World War II.179 This expansionary tendency was facilitated by Greece’s entrance to the euro in
2001. The borrowing costs of Member States adopting the euro converged on Germany’s, as all
debt was issued in the same currency and markets assumed that, in a crisis, all countries in the
currency union would stand behind each other. The Treaty provisions establishing the euro did
foresee and seek to mitigate this risk. 180 For example, entry criteria for the euro were established
to ensure economic convergence, Protocol 12 on the Excessive Deficit Procedure (EDP) sought
to incentivise governments to keep their debt and deficit under 60 and 3 percent, respectively, and
Article 125 TFEU (the so-called ‘no bail-out clause’) states that no Member State shall assume the
liabilities of another. The intention was to backstop the currency union with market discipline,
rather than risk-sharing. However, these measures failed to convince and market discipline was
absent in the years before the crisis: by 2005, Greece’s borrowing costs on a ten-year bond had
fallen from 20 percent to c.4 percent, despite not having run a consistent budgetary surplus for 50
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years.181 Political choices also diluted the efficacy of the ‘macro-economic constitution’ established
at Maastricht.182 Notably, Greece was admitted to the euro despite not meeting the criteria for
membership and, in 2003, the EDP was shown to lack teeth when EU finance ministers failed to
enforce it against Germany and France. The trend continued after the crisis (understandably, given
the immediate priorities of crisis management), with the CJEU demonstrating the malleability of
Article 125 TFEU when ruling that it was not breached by the bail-outs, as they amount to new
debt, rather than to the assumption of a Member State’s liabilities by the others.183 The market’s
diagnosis of a skin-deep commitment to market discipline in the Euro Area’s ‘macro-economic
constitution’ therefore seems to have been astute.
Greece’s competitiveness suffered from the availability of cheap money, with its real unit labour
productivity in 2007 being the highest in the Euro Area. 184 In addition, its weak tax-collection (and
lack of political will to strengthen it) and uncoordinated government spending created specific
structural hurdles.185 When the government announced, in October 2009, that the reported fiscal
deficit of 6.5 percent of GDP was closer to 13 percent, investors were alarmed and borrowing
rates rose. Ratings agencies downgraded Greek bonds, encouraging further sales. Greece’s GDP
had shrunk since 2007 through intermittent recessions, while its debt had risen as a result of
increased borrowing costs and the deployment of ‘automatic stabilisers’ in an economic downturn.
An impending repayment of bonds worth EUR 8.5bn, issued ten years previously, in May 2010
worsened the situation. By the end of April 2010, the spread on Greek and German bonds
exceeded 1000 basis points. The narrative of the ongoing Greek economic and political crisis from
this point onwards and the decisions leading to three distinct bail-outs (2010, 2011 and 2015) are
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recorded elsewhere.186 This paper focuses on those moments where the ECB’s oversight of ELA
played a role.
Greece I to Greece II
Greece concluded its first EAP in May 2010. Over its first year, Greece’s deficit was reduced by 5
percent of GDP, despite a 3 percent contraction of the economy.187 However, as the IMF later
acknowledged, such swift fiscal consolidation did not lead to an upswing in economic activity. 188
Instead, Greece’s private debtors were unable to service their loans in the downturn, thereby
increasing the banks’ portfolios of non-performing loans. The banks became more unwilling to
lend to the real economy, adding a credit crunch to the pressures of fiscal consolidation and
economic recession. The downturn and impact of austerity policies began to manifest in public
through strikes and protests. To compound the problems, the ECB raised its main interest rate
from 1.00 to 1.25 percent in April 2011, precipitating a plunge in economic sentiment across the
Euro Area. It was clear a second rescue package would be needed; this time, with their public riled
by three bail-outs (2010: Greece I and Ireland; 2011: Portugal), the creditor Member States would
insist on bailing-in private bondholders, a.k.a. private sector involvement (PSI).189
Euro Area finance ministers approved a draft second EAP for Greece in July 2011, which included
plans for PSI.190 The second EAP was eventually finalised in February 2012, with private holders
of Greek debt accepting a 53.5 percent nominal haircut.191 The impact of the PSI is disputed;
Zestos denounces it as ‘the primary cause of the spread of the crisis to other Euro Area countries’,
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whereas Sandbu concludes that the fallout was orderly.192 Regardless, it is clear that the effect of
the impending PSI was, in the short-term, detrimental to the Greek banking sector. Between end2009 and May 2012, deposits at Greek banks reduced by EUR 87bn (c.37 percent).193 Since Greek
banks were unable to access the wholesale markets, this funding gap was plugged by recourse to
Eurosystem lending and ELA; the amount of the former utilised by Greek banks rose from EUR
c.25bn in 2009 to highs of c.155bn in 2012, while the latter climbed from almost nothing in 2009
to over EUR 120bn in 2012.194 A particularly notable spike in ELA provision by the Bank of
Greece (BoG) followed the announcement of the draft EAP in July 2011: following confirmation
that PSI would be included in Greece II, the sub-item titled ‘Sundry’ (until April 2012, where the
BoG recorded ELA)195 rose steeply from EUR c.1.4bn to 14bn, as uncertainty over the impact of
the PSI on Greek banks mounted.196
A second pronounced spike in ELA is observable in 2012. On 28 February 2012, following the
finalisation of the second EAP, the ECB announced that Greek government bonds were
henceforth ineligible as collateral in Eurosystem operations, having now been downgraded to
below the minimum credit thresholds for eligible collateral.197 On 8 March 2012, however, the
minimum credit rating was suspended in relation to Greek bonds, following the conclusion of a
‘buy-back scheme’ to sustain their price and protect the ECB from loss.198 The impact on Greek
banks’ recourse to ELA is stark: it rose from EUR c.58bn at end-January to c.110bn at endFebruary, before returning to c.48bn at end-March 2012.199
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A third spike emerges at this particular stage of the Greek crisis. In July 2012, the ECB announced
that Greek bonds were, again, ineligible as collateral for Eurosystem operations, due to the expiry
of the buy-back scheme.200 The application of minimum credit rating thresholds was again
suspended in December 2012, following a positive assessment of Greece’s progress under the
second EAP.201 In response, recourse to ELA in the Greek banking system rose from EUR c.65bn
in July to 100-120bn from August to December, before dropping to a (relatively) healthy c.25bn
in early-2013.202
Two points are particularly note-worthy in this sequence. First, the interaction between
Eurosystem collateral eligibility and reliance on ELA. Once the ECB applied the minimum credit
ratings threshold to Greek bonds, Greek banks’ stocks of eligible collateral were reduced and they
could no longer access the Eurosystem’s monetary policy operations. Instead, being still excluded
from the wholesale markets and lacking a stable deposit base, they resorted to ELA. The spikes in
ELA drawn from the BoG are very noticeable. However, this was anticipated in the ECB’s
statements on the ineligibility of Greek bonds. For example, in February 2012, when suspending
Greek bonds from Eurosystem operations, the ECB confirmed that ‘the liquidity needs of affected
Eurosystem counterparties can be satisfied by the relevant national central banks, in line with
relevant Eurosystem arrangements (emergency liquidity assistance)’. The subsequent sentences of
the press release emphasise that Greek bonds are expected to become eligible again very soon.203
The purpose of the ECB’s statement therefore appears to have been to calm any panic over Greek
bank illiquidity resulting from the ineligibility of Greek bonds, thereby reducing the risk of
disruptions which would threaten the course of the second EAP. The ECB’s desire to avert
unnecessary panic is also apparent in the absence of a limit on the amount of ELA the BoG could

200

201

202
203

69

ECB, ‘Collateral Eligibility of Bonds Issued or Guaranteed by the Greek Government’ (20 July 2012),
www.ecb.europa.eu/press/pr/date/2012/html/pr120720.en.html.
ECB, ‘ECB Announces Change in Eligibility of Debt Instruments Issued or Guaranteed by the Greek
Government’ (19 December 2012), www.ecb.europa.eu/press/pr/date/2012/html/pr121219.en.html.
Compare BoG, ‘Financial Statement’ for the respective months. Available on the BoG website.
ECB (n.197).

Nicholas Lee, Researcher, European University Institute, 2015-16
LL.M thesis, supervised by Professor Claire Kilpatrick

provide to plug the funding gap. The ECB’s deliberately reassuring signals at this point stand in
contrast to the interaction between Eurosystem collateral eligibility and ELA during the transition
from Greece II to Greece III, where the timing of the suspension of Greek bond eligibility
indicates a different set of motivations.
The second noteworthy feature is that the ECB appears to have been behind the curve on Europe’s
political will to include PSI in the second EAP. For example, in its Monthly Bulletin of October
2011, the ECB was advocating that ‘all euro area governments need to show their inflexible
determination to fully honour their own individual sovereign signature’, despite it being clear that
PSI would be included in the Greece II. 204 That said, the ECB did not create obstacles to the PSI
and, as suggested above, its interventions were framed in language and signals designed to reassure,
rather than warn. The ECB therefore followed, rather than shaped, the selection of preferences in
national and European politics.205 In contrast, in its interventions in Ireland and Cyprus, the ECB
forced a conclusion to (tortuous) political negotiations by warning that ELA would be removed
unless an EAP was agreed. In the transition from Greece II to Greece III in 2015, the ECB would
triangulate more successfully between intervention and its objective to support (not determine)
economic and political choices.
Greece II to Greece III
ELA in the Greek banking sector reduced steadily through 2013 and 2014, returning to almost
nothing by August 2014. By April 2014, Greece had returned to the market with an oversubscribed
issue of EUR 3bn of five-year bonds, deposit-outflow from Greek banks had begun to reverse
and they had regained access to wholesale markets, as represented by a sharp reduction in their
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drawings on Eurosystem lending and ELA.206 Nor did the market react adversely to a review of
the second EAP, which uncovered a sizeable funding gap through 2014 and 2015.207
By late January 2015, following early elections triggered by the Parliament’s failure to indirectly
elect a new President, a new Greek government was formed, headed by the anti-austerity party
Syriza, which promised to reverse many of the policies mandated by the first two EAPs. It was
clear, however, that Greece required access to the remaining EUR 7.2bn of funds from the second
EAP, if it was to honour forthcoming repayments under Greece I and Greece II. Should it fail to
make these repayments, Greece would default on the ‘Troika’, not receive any additional funding
and probably be forced into exiting the single currency.
The second EAP made the release of tranches of funds conditional on the Commission, the IMF
and the ECB reviewing action taken so far by Greece as satisfactory. Given the new government’s
anti-austerity platform, the ECB again suspended the waiver on the application of the minimum
credit ratings to Greek bonds, reasoning that ‘it is currently not possible to assume a successful
conclusion of the programme review’. 208 The response was (predictably) an immediate spike in
ELA in the Greek banking system from EUR c.5bn in January to c.65bn by the end of February.209
Unlike the spike in ELA provision which followed the suspension of Greek bonds from
Eurosystem operations in February and July 2012, the ECB used its (self-granted) power under
the ELA Procedures to set an ex ante limit on ELA provision over a short period of time in order
to place a ceiling on ELA from the Bank of Greece. This ceiling was adjusted regularly and
functioned as a barometer for tense and acrimonious negotiations between Greece and its
creditors.210 The increased pressure on Greek banks is also apparent in the steep re-acceleration of
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deposit-outflow, reversing a gradual rally since 2012. 211 The key difference between 2012 and 2015
motivating this change of tactic was the lack of agreement between the Greek government and its
international creditors on how to proceed; whereas the suspension of the eligibility of Greek bonds
in 2012 followed agreement on a second EAP, by 2015 the Greek government was seeking to
reverse precisely that policy. The placing of a ceiling on ELA and its publication were reminders,
during this period of political uncertainty, that ELA is provided under the shadow of Governing
Council objection.
Two forthcoming repayments caused tensions to crystallise: a set of repayments to the IMF in
June and one of EUR 2.3bn to the ECB in July. In early June, the Greek government announced
it would bundle the IMF repayments throughout June into one payment at the end of the month.
Soon after this announcement, in the context of worsening diplomatic relations between Greece
and its creditors, deposit-outflow from Greek banks topped EUR 2bn in the week commencing
15 June.
In order to meet these repayments, the Greek government accepted the need for a third bail-out
and exchanged draft documents for a third EAP with the Troika (from 2015, the ‘Institutions’,
following its overdue but meaningless rebranding).212 On 26 June, the Greek prime minister
announced a referendum on whether Greece should accept a third EAP premised on policies
outlined in draft documents. The ECB responded with a press release on 28 June confirming that
ELA would be maintained at current levels for the foreseeable future. 213 On 1 July 2015, the IMF
confirmed that Greece had become the first developed economy to default on its obligations, after
it missed the repayment deadline at the end of June. The announcement prompted fears that savers
would relocate their funds outside of Greece; the result of a bank-run under conditions of limited
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ELA and a government unable to access the markets could well have been Greece’s exit from the
single currency. The government therefore imposed capital controls from 29 June until (initially)
the conclusion of the referendum on 6 July. Bank branches were prohibited from opening to the
public, withdrawals were limited to EUR 60 per day and transfers abroad were subject to approval
from a specially-formed Committee (transfers between Greek accounts were unaffected). Civilian
and business life was disrupted. In particularly painful scenes, many elderly Greeks were unable to
access their pensions.
Following the rejection, by referendum, of the proposed bail-out terms on 6 July, the ECB released
a further statement that ELA would continue to be maintained at current levels.214 The ECB also
stated that the Governing Council had adjusted the haircuts which the BoG must apply to collateral
accepted in return for ELA. The ECB reasoned that, since the quality of the collateral is derivative
of ‘the financial situation in the Hellenic Republic’, haircuts should reflect its worsened condition.
The BoG’s monthly financial statement for June indicates that the level of ELA permitted at the
end of the month (and thus maintained into July) was EUR c.87bn.215 At the end of June, analysts
from Barclays concluded that the ECB was applying a c.48 percent haircut to collateral posted in
return for ELA, leaving the balance sheets of Greek banks with a buffer of EUR c.30bn in terms
of assets in excess of the ceiling on ELA provision. We do not know the precise level to which the
ECB raised haircuts in July, but the same sensitivity analysis suggests that, should haircuts have
been raised to just over 60 percent, the banks’ collateral buffers would turn negative. The likely
result would be a bail-in of deposits, in order to maintain the solvency of Greek banks, and/or
exit from the single currency. With its options limited, the Greek government requested a third
bail-out from the European Stability Mechanism. Greece III, premised on conditions at least as
strict as those rejected by referendum just days earlier, was agreed in mid-August 2015, with an
interim loan of over EUR 7bn being provided in the meantime to permit Greece to honour a
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repayment on bonds held by the ECB. Since August 2015, ELA has reduced, but it remained EUR
c.48bn in July 2016.216
Evaluation
The ECB’s intervention in ELA during the transition from Greece II to Greece III represents its
most successful attempt so far (with an emphasis on the relative nature of this praise) to balance
justified intervention with respect for the independence of the political process.
First, the sustainability of the Greek banking sector and the credibility of the Greek budget were
sufficiently in doubt as to raise monetary financing concerns. The government had recently
defaulted on the IMF, applied for a third bail-out and announced a referendum on its terms. In
addition, high levels of ELA had been a feature of the banking landscape for several months. There
was therefore a basis for intervention.
The form of the intervention was public. The first press release, on 28 June 2015, is more discursive
than the Cyprus intervention as it quotes different stakeholders, such as the Governor of the BoG,
and provides reassuring messages on the ECB’s commitment to financial stability. 217 It also
provides some background, citing the Greek government’s decision to hold a referendum and the
cessation of the second EAP (on Greece’s default to the IMF) as having prompted the ECB’s
intervention. The second press release, on 6 July 2015, maintained ELA at the same level but also
adjusted the haircuts applied to Greek government bonds collateralising ELA. Some background
is provided to explain this additional measure, with the ECB noting that ‘the financial situation in
the Hellenic Republic has an impact on Greek banks’, due to the fact that much ELA was
collateralised with Greek debt. Neither press release identifies the legal basis for intervention in
ELA (or for adjusting haircuts on Greek banks), rendering – on the face of the press releases alone
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– the justification for the ECB’s actions opaque. In addition, as with Cyprus, the actual decisions
to freeze ELA or to adjust haircuts are not made public.
This absence of a public, reasoned decision is especially concerning because it has impeded a
private legal challenge to the freezing of ELA launched by a Greek firm. Alcimos alleges that it
suffered lost business as a result of the capital controls that were necessitated by the ECB’s
actions.218 The case is still in process, but – as Kilpatrick observes – the non-public nature of the
decision has already led to the bizarre outcome of the CJEU, in an interim judgment, citing the
language of the press releases as ‘the contested decisions’, rather than referencing the formal
acts.219 The lack of transparency has therefore had a direct impact on the ability of concerned
citizens to hold the ECB to judicial account and even, it appears, on the CJEU’s access to the
decisions under review.
The ECB does, however, provide more space for political negotiation than it did in Ireland and
Cyprus. It does not threaten that ELA will be withdrawn, only that ‘the Governing Council stands
ready to reconsider its decision’.220 The negotiating parties are therefore not placed under the
shadow of an ultimatum. The ECB also reassures readers that it ‘is determined to use all the
instruments available within its mandate’ to ensure financial stability.221 Most notably, the ECB
does not prescribe an outcome to the negotiations, other than that it should restore confidence:
‘the Governing Council welcomed the commitment by ministers from euro area Member States
to take all necessary measures to further improve the resilience of euro area economies and to
stand ready to take decisive steps to strengthen [EMU]’.
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The ECB may only have been seeking to avoid inflaming the debate, but its language does leave
open the option that the relevant ministers and officials could have agreed on an alternative path
of reforms. In 2015, they did not and Greece eventually accepted another austerity-oriented bailout. The ECB’s statement indicates, however, that it would not oppose a change of approach in
the future should there be sufficient political will in other Member States for alternative economic
policies to strengthen the Euro Area. At the very least, the language of the Greece press releases
in 2015 implies that the ECB has begun to align its power of intervention with a recognition of
the limits of its mandate.

5. Conclusion
The ECB’s interventions in ELA have been premised on protecting the prohibition of monetary
financing. A multi-layered legal justification therefore exists for the ECB’s attachment of
conditionality to continued ELA provision. It is not multi-layered in the sense that different
sources of law are utilised (the key provisions are found in the Treaties) but because it requires
understanding of the inter-relationships and purposes of, inter alia: the objectives and tasks of the
Eurosystem, the differences between Eurosystem and non-Eurosystem tasks, the Governing
Council’s power of objection to non-Eurosystem tasks, the manner in which the ECB has sought
to establish greater control over ELA, the effect of soft law on Treaty provisions, the purpose of
the prohibition on monetary financing and the ECB’s monitoring role in relation to it. The
justification for ECB intervention in ELA also requires understanding of: the traditional nature of
the role of the LOLR, the nature of ELA, the provision of ELA during the Eurocrisis to support
entire banking systems, and of the nexus between the solvency of the banking sector and the fiscal
credibility of its government. The paper has sought to explain these different facets and to
illuminate the legal basis for the ECB’s power to intervene in ELA and attach conditions to its
continued provision.
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That is not to say that the ECB’s interventions have been legally unproblematic. The ECB’s
doctrine of ELA oversight and intervention has emerged piecemeal through pragmatic
engagements with a rapidly unfolding series of events. Serious problems regarding the form of the
ECB’s interventions and its unwillingness to provide reasons for its actions are evident in Ireland,
Cyprus and Greece. In addition, especially in the former two Member States, the ECB has assumed
too much of a leading role in prescribing particular economic policies to address the long-term
solvency of the Member State in question. This is deeply problematic, because the policies
concerned affect social spending and labour protection, meaning that a technocratic, independent
institution has intervened in fields more suited to democratic contest and played a leading role in
reducing the rights and benefits enjoyed by citizens. In Greece, in 2015, the language of the ECB’s
intervention was somewhat more nuanced and recognised that the direction of the EAP should
be determined at the political level. This is not say that the ECB was disinterested in the conditions
attached to Greece III (it could be argued that the habit of austerity-oriented rescue packages is
now so ingrained in EMU that it did not require vocalisation). However, the wording of the 2015
intervention does at least recognise that it is inappropriate for the ECB to determine economic
policies in EMU.
The paper has also raised three other important issues, though time and space precludes a detailed
consideration. First, the ECB’s oversight of ELA will likely change in the future due its access to
data through the SSM and its supervisory powers thereof. Likewise, the establishment of a
framework for bank restructuring in the EU and the possibility of loss-sharing across the SRM
may change the amount of influence wielded by the ECB through ELA, as bank failure may no
longer be regarded as something to avoid at all costs.
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Second, the legality of the actual bail-out conditions has not been addressed, though it is arguable
that the EAPs are, in themselves, contrary to EU law for contravening substantive rights. 222 A
complete study of the legality of the ECB’s interventions should also consider this question.
Third, the paper raises doubts as to the adequacy of ECB’s accountability. Notably, a
supranational, independent institution has intervened to shape policy within individual Member
States. The ECB’s accountability (such as it is) is oriented towards the European Parliament and
is wholly incapable of accommodating the discrepancy between the nationally-focused costs and
consequences of the ECB’s interventions and its supranational accountability framework. The
unsatisfactory nature of this arrangement is clear when we consider that the ECB’s interventions
affect policy areas (tax, expenditure and social and labour rights) in which the EU has had little
competency in the past. The corrosive nature of this accountability gap is evident in Ireland. The
ECB refused to participate in the Oireachtas banking inquiry into the causes of Ireland’s crisis,
thus undermining an important exercise of national self-examination.223 Reform should be
considered to provide a degree of accountability between the supranational institutions and
national parliaments once a Member State enters a bail-out.
These three issues are ancillary to this paper, however, which has explored the legal justification
behind the ECB’s interventions in ELA and proposed some broad limits to that power.
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