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INTRODUCTION

This thesis challenges several traditional assumptions concerning
human rights. In particular it challenges the presumption that the
fundamental rights and freedoms contained in the European
Convention on Human Rights are irrelevant for cases which concern
the sphere of relations between individuals. It asks whether
victims should be protected from non-state actors, and attempts to
develop a coherent approach to 'human rights in the private
sphere'. It is the application of human rights law to the actions
of private bodies which this thesis labels 'the privatization of
human rights'. The research concentrates on the rights contained
in the European Convention on Human Rights, and their enforcement
in the courts of the United Kingdom and at the European level: at
the European Commission and Court of Human Rights in Strasbourg,

and at the European Court of Justice in Luxembourg.l

Two features of the research deserve explanation. First, this
thesis is both descriptive and prescriptive. This is or should be
inevitable when tackling the subject of human rights. Human rights
are often the claims of the oppressed for better treatment, they
represent ever-evolving standards and cannot be treated as static

1. In this study the term 'human rights' is used to refer to
the rights contained in the European Convention on Human Rights
and other international human rights treaties. The term 'civil
rights' has a technical meaning under the Convention and the
scope of this term is covered in Chapter 7. 'Fundamental
Community rights' are defined in Chapter 8. The term 'civil
liberties' is usually associated with certain rights granted
under national law in the United Kingdom. Cf. S.D. Bailey (ed)
(1988) Human Rights and Responsibilities in Britain and Ireland:
A Christian Perspective (Basingstoke: London) p. 7. This study
does not attempt to define the term 'civil liberties'. The
meaning to be given to this term would seem to be an ideological
choice rather than a legal exercise. See the House of Lords
'Debate to call attention to the state of civil liberties under
this Administration', 23 May 1990, HoL debates, columns 904-935;
see also 'On liberties' New Statesman and Society editorial, 27
January 1988, p. 5; L. Gostin (ed) (1988) Civil Liberties in
Conflict (London: Routledge).
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rules. Second, there is often detailed examination of the cases,
this has been undertaken to challenge and confront those who
criticize the 'vague' and 'impractical' nature of human rights.
The detail is designed to show that human rights law can be used
in practice as a 'higher law' against which other law can be
judged.

Why Focus on the European Convention on Human Rights?

The European Convention operates as a judicially enforceable code
of Human Rights. Although it may be relied on at the rhetorical
level, there are reasoned decisions as to its operation in
practice which have an important influence on the legal orders of
the Contracting Parties as well as on other legal orders.2 The
enforcement machinery has been used as a model for the American
Convention on Human Rights (1969), and some of the concepts and
procedures have found their way into the African Charter of Human
and Peoples' Rights (1981), the Draft Charter on Human and
Peoples' Rights in the Arab World (Syracuse 1986), and the Draft
Pacific Charter of Human Rights (Apia 1989). The Inter-American
Court of Human Rights has already referred to the case-law of the
European Court of Human Rights (although the European organs have
not reciprocated with a reference to the less developed American
case-law). To a limited extent the rules of interpretation for the
Convention are neither those of Constitutional Law, nor
International law. The Commission and Court repeatedly refer back
to their own decisions and methods of interpretation, in this way
the Strasbourg system has found a sort of autonomy. The
particularly 'European’ flavour and tradition found in the
judgments, means that the Convention system can be analysed in

2. The most important are Canada (following the adoption of
the Canadian Charter of Rights and Freedoms in 1982), the Inter-
American system for the protection of human rights under the
American Convention (1969) and the European Community legal
order. In addition it is worth noting that the Convention was
incorporated into the Constitutions of 24 Commonwealth countries
on independence.
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relative isolation from other international human rights treaties.
However, perspectives from the United States, Canada and the
European Community legal order have been included, together with
several references to public international law.

Why Focus on the United Kingdom?

The decision to concentrate on United Kingdom case-law and its
relation to decisions in Strasbourg and Luxembourg has been
determined by a number of factors.

First, the Convention has a unique status in the United
Kingdom. Of the 23 States which are bound by the Convention, 17
have the Convention as part of their domestic law.3
either constitutionally or by legislative enactment. Of the 6
States4 which do not have the Convention as part of domestic

law, only the United Kingdom has no written constitution.5

This arises

Second, in the 22 States which have the Convention as part of
domestic law or have a written constitution, the rights and values
found in the Convention are often reproduced in their
constitutions. This means that when questions of civil or human
rights arise at the national level, they are decided not on the
basis and case-law of the Convention, but by reference to the
States' own constitutional and legal values. The debates
concerning the applicability of constitutional rights to the

3. Austria, Belgium, Cyprus, Germany, Finland, France, Greece,
Italy, Liechtenstein, Luxembourg, Malta, Netherlands, Portugal,
San Marino, Spain, Switzerland, Turkey.

4. Denmark, Iceland, Ireland, Norway, Sweden, United Kingdom.
(Note, although Hungary signed the Convention and all its
Protocols on 6 November 1990, upon accession to the Council of
Europe on the same day, it has not ratified at the time of
writing. The Czech and Slovak Federal Republic took the same
steps as Hungary on 21 February 1991.)

5. Although San Marino coculd be said_to have no written
Constitution.
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behaviour of private bodies are relevant but not identical to the
questions surrounding the application of the European Convention
to private bodies. This is partly because these constitutions
often contain relevant values not found in the European
Convention, such as freedom of contract, or the right to develop,
or other commercial freedoms; such constitutional values have
often been seen as conflicting with human rights such as the right
not to be discriminated against, or the right to belong to a trade
union. Because the same conflicts do not really arise in the same
way under the Convention a detailed consideration of the approach
taken under different European constitutions has not been included
in this study.

Third, the role of the European Convention on Human Rights in
the United Kingdom is in a state of flux. Different judges have
different ideas as to its usefulness. This research was undertaken
during a period of intense debate as to the usefulness of the
Convention. The debate has rarely moved past the question: do we
trust the judges? This research attempts to show the real
relevance of the Convention. This is attempted not by reference to
abstract theories of legitimation, but by occasional speculations
as to whether a different result might have been achieved had the
Convention had a different status in the internal law of the

United Kingdom.

Fourth, the legal culture in the United Kingdom is very
different from that of the vast majority of its European
neighbours. Not only do the judges have a very different career
structure and training,6 but also in the United Kingdom there
is no tradition of written constitutional values or fundamental

6. See 'Politics and the Judges - The European Perspective' by
Professor G.F.Mancini (1980) MLR p.l where he states that he is
forced to leave out of his discussion the English judges due to
their special characteristics, individually and as a group.
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human rights with which the legislator may not interfere.7

Fifth, the United Kingdom has a relatively underdeveloped
system of public/administrative law. The debate which surrounds
the appropriateness of such a system illuminates the main concern
of this research: should human rights apply in the private sphere?
Indeed it may be that the very absence of an autonomous public law
system in England has led to the confusion over the applicability
of the Convention in the private sphere.

Sixth, privatization was a political priority of the United
Kingdom's Government throughout the 1980's. Not only were former
state bodies privatized but a number of state activities were
tendered out to private firms. In addition, some sectors were
deregulated so that control became vested in private self-
regulatory bodies. In the context of an examination of the
European Convention this meant that some applications in
Strasbourg started life as complaints about the activities of
nationalized/public companies and finished after the said company
had been privatized.8 The privatization phenomena will be of

7. Note this dismissal of. 'fundamental' rights: 'In
particular, the description of those familial rights and
privileges enjoyed by parents in relation to their children as
"fundamental" or "basic" does nothing, in my judgment, to clarify
either the nature or the extent of the concept which it sought to
describe'. Lord Oliver in Re KD (a minor ward: termination
Access) [1988] 1 All ER 577 at 588, Lord Oliver was referring
specifically to the Convention and its interpretation by the
European Court of Human Rights, in R_v The United Kingdom, (1987)
Series A vol. 121.

8. For example during the Malone case, (judgment of 2 August
1984, series A, vol. 82.) the relevant sector of the Post Office
became British Telecom; during Baggs v U.K. (Applic. 9310/81,
friendly settlement approved by the Commission, 8 July 1987)
British Airports Authority became Heathrow Airport Limited; see
also Case of Powell and Rayner, judgment of 21 February 1990,
series A vol. 172. (The issue is also pertinent in Community law
where the European Court of Justice had to decide whether to
apply duties under a directive to the British Gas Corporatton,
the Corporation was privatized by the time of the case. See
Chapter 8).
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increasing relevance across Europe, while 'Human Rights Now' may
have been the slogan of the 1980's, the graffiti on the walls of
Bucharest and Sophia at the beginning of the 1990's call for

'Privatization Now'.

Seventh, interest groups in the United Kingdom have played an
important role in both supporting applications before the
Convention organs and in submitting 'third-party' interventions
before the Court. Both these roles are crucial in the context of
the operation of human rights in the private sphere. (See Chapter
9)

Lastly, it is very difficult to f£ind, not only argquments
based on the Convention in the national courts of other countries,

but also the actual decisions themselves. In a very comprehensive
review of the Convention's use in the French national courts9
the authors admit that the major sources of their information were
interviews with lawyers and magistrates who had been involved in
cases where the European Convention was cited. Due to the
Convention's rather unique status in the United Kingdom questions
concerning its applicability have been fully debated in the higher
Courts. The juridical impact of the Convention on the courts of
the United Kingdom is therefore more accessible.

It is for these reasons that the case-law of the Strasbourg
organs and the United Kingdom courts has been singled out for

examination in this thesis.

9. Droits de 1'Homme en France, Dix ans d'application de 1la
les

Convention eur denne es droi 1’ mme devan

juridictions judiciaires francaises. G.Cohen Jonathan/ M.-A

Eissen/ J.-L.Gallet/ R.Koering- Joulin/ N.Pacaud/ G.Wiederkehr.
(1985) (Kehl am Rhein: N.P.Engel).
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Part I, entitled 'The different ways in which the European
Convention on Human Rights is relevant, or may become relevant, in
the United Kingdom courts’', has two functions: To show the variety
of ways in which the Convention is used in the United Kingdom
courts, and, to construct the framework which will enable us to
examine the specific question of the Convention's use against
private bodies in the United Kingdom. Part I does not specifically
examine the Convention's use against private parties as this has
to be done in the light of the developments in the case-law of
Strasbourg and Luxembourg which are dealt with in detail in Part
II.

Part II, entitled 'The applications of human rights in the
sphere of relations between non-state actors' starts with two
Chapters which deal with 'the theory'. The first Chapter, Chapter
4, outlines two approaches to the question of the application of
human rights in the private sphere. The first approach suggests
that a dynamic, evolutive interpretation of the European
Convention implies that it is applicable in the private sphere;
the second suggests that denying such an application, for whatever
reason, creates a 'dangerous' distinction between 'public' and
'private', which apart from the practical difficulties, not only
hinders progressive change but also leaves many victims
unprotected.

Having suggested why the Convention should apply in the
private sphere, Part II continues (in Chapter 5) by analyzing
theoretical arguments as to why human rights merit protection, and
sO suggests how the Convention might apply in the private sphere.

Next come three Chapters which deal with 'the practice'.
Chapter 6 involves a brief exposition of the problems encountered
by the United States Supreme Court when faced with questions of
fundamental rights and 'state action'. These are similar to some
of the problems faced by the European Commission and Court of
Human Rights- a central supranational or federal court will not
only have to be continually aware of straining its own legitimacy,
but also has to reconcile protection of cultural pluralism with
minimum standards. Additionally similar tensions exist- the
tension between White racists and various Black or Asian groups;
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the tension between corporate power and organized labour; the
tension between private property and its public use. Further
comparisons are made with the Canadian Charter of Rights and
Freedoms and its judicial interpretation.

Chapter 7 examines in detail the case-law of the European
Commission and Court of Human Rights, Article by Article. In this
way it is hoped to illuminate the outstanding problems which still
surround the third-party effect of the European Convention on
Human Rights. Chapter 8 deals with the Community legal order and
the case-law of the European Court of Justice in Luxembourg. In
particular this last Court has had to address the issue of
protecting fundamental rights in the private sector when deciding
whether directives (such as the equal treatment directive) apply
‘horizontally' i.e., against non-state organs.

The last two Chapters address 'the implications' of these
theoretical suggestions and practical developments. Chapter 9
looks at the procedural implications of the application of human
rights in the private sphere. In particular it highlights the
importance of third party briefs in Strasbourg where the case
affects the interests of individuals and groups not party to the
proceedings. Finally, Chapter 10 revisits the terrain covered in
Part I but considers the implications which the European
developments have for the courts in the United Kingdom. Chapter 10
synthesizes the developments concerning the ‘'privatization of
human rights' at the European level with the study of the
relevance of the Convention in the United Kingdom legal order. The
United Kingdom legal order has been examined in detail because a
reference to the Convention will have a different significance
depending on the context in which it is raised at the national
level. For instance, the use of the Convention as part of
Community law in the national courts involves mandatory reference
to the decisions of the European Court of Justice, and so it is
the interpretation of that Court which will be considered; whereas
if the British courts are considering a case concerning judicial
review of administrative action, the Convention's use against
private bodies may depend on whether the court considers that this
is a body over which the courts should have the power of judicial
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review.10

Part I operates to clearly define these contexts. It
may be that where the Common Law is under consideration the public
or private nature of the defendant will be irrelevant, but in the
context of judicial review or European Community law this will be
of paramount importance. Not only do the different contexts
involve different substantive legal questions, but they will
involve different background considerations. Judges may have very
different intuitive reactions to striking down the most recent
legislation enacted as a result of a European Community directive,
and reinterpreting ancient Common Law offences such as blasphemous
libel. Because so much depends in English law on the remedy being
sought, it is vital to distinguish the different contexts in which
the Convention may arise.ll
The dichotomy between the national and international
dimensions has had to be exaggerated, as this thesis is concerned
with standards of respect for Eurcopean human rights and private
bodies, and at the European Court of Human Rights only State
behaviour is justiciable. However at the national level, in some
circumstances, no such restrictions apply, so private bodies may
have a duty to behave in conformity with European norms as
developed through the decisions of the European supranational
organs. The very strength of the Convention is its ability to
straddle the national and international dimensions, synthesizing
the international standards with national enforcement procedures.
Part III draws together some of the threads which run through
this study and offers some conclusions on the general question of
the application of human rights in the sphere of relations between
non-state actors. It offers a new approach to the question based
on the comparative material covered in Parts I and II. This

approach is presented as the 'privatization of human rights'. By

10. See R v Panel on Take Overs and Mergers ex parte Prudential
Bache Inc. [1987] 2 WLR 699.

11. '‘[Flor typically English law fastens, not upon principles
but upon remedies.' per Lord Wilberforce in Davey v Spelthorne
B.C. [1984] AC 262 at 276.
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calling for the recognition of the privatization of human rights
it is not suggested that the state should divest itself of
responsibility for ensuring respect for human rights; instead it
is suggested that the state should not be considered to have a
monopoly over the abuse of power.
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PART I

THE DIFFERENT WAYS IN WHICH THE EUROPEAN CONVENTION ON HUMAN
RIGHTS IS RELEVANT, OR MAY BECOME RELEVANT, IN THE UNITED KINGDOM
COURTS.
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CHAPTER 1

THE RELEVANCE OF THE CONVENTION IN THE UK COURTS

The United Kingdom was one of the key actors in the drafting of
the Convention, was one of the original signatories on 5 November
1950, and on the 8 March 1951 was the first state to ratify the
Convention.

Although the Convention has not been incorporated into
domestic law it is surprisingly relevant in the domestic courts of
the United Kingdom. The question of the relevance of the European
Convention on Human Rights for the Courts in the United Kingdom
arises in a number of different ways. Chapters 1 and deal with
some of the case-law of the British courts and they structure
these decisions in the following way.

The Convention may be relevant:

1.1. As an aid to statutory interpretation

1.2. As part of the common law

1.3. As part of Community law

1.4. As a factor to be taken into consideration by administrative
bodies

2.1. Due to a pending application in Strasbourg

2.2. Due to the case-law of the European Court of Human Rights

2.3. Due to a 'friendly settlement' under the Convention
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1.1 As an Aid to Statutory Interpretation

The first case in which the European Convention on Human Rights
was used as an aid to statutory interpretation was R Vv Miah 12
in 1974. In the House of Lords, Lord Reid, who delivered the only
judgment, relied on Article 11l(2) of the Universal Declaration of
Human Rights, and Article 7 of the European Convention on Human
Rights, to demonstrate that it was 'hardly credible that any
government department would promote, or that Parliament would
pass, retrospective criminal legislation.'13

This conclusion stems from the general principle that so far
as the language permits, Parliament is presumed to legislate in

14 Where the rule of
15

accordance with international law.
international law is clear, as it was in this case,
problems present themselves. The Articles of the European
Convention may represent in some cases, rules of international law
but their ambit depends very much on how much recognition is given
to the individual right by any one court.

A second case will illustrate how different judges are
prepared to give different emphases to the right in gquestion.
Article 9(1) of the Convention states that everyone has the right
to freedom of religion, and this right can be restricted in order
to protect the rights and freedoms of others (Article 9(2)). When
the Court of Appeal in Ahmed v Inner London Education

then few

12. [1974] I WLR 683.

13. At p. 698.

14. Bloxham v Favre [1883] 8 PD 101 Sir James Hannen P.
15. Similarly in R v Deery [1977] 20 Yearbook 827, Article 7

was used to decide that the Firearms Regulations Amendment Order
(NI) 1976 which increased the maximum term of imprisonment from 5
to 10 years in Northern Ireland did not operate retroactively. So
a sentence of 6 years passed on Deery for an offence committed
before the order, was an error. However it was stated that should
a statute clearly suggest retroactive penalties then the Court
must follow the statute and that the presumption of adherence to
treaty obligations would be rebutted.
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Authgrj;xls was asked to consider Section 30 of the Education

Act 1944 in the light of Article 9, it was divided as to the
weight which should be given to Article 9(1).

The case concerned a Muslim schoolteacher with a contract to
teach five days a week. The contract provided for a lunch break
from 12.30 to 1.30 p.m. Mr Ahmed as a devout Muslim, had a duty to
attend Friday prayers, unless he had an excuse, as defined in the
Koran. The prayers at the nearest mosque were from lp.m. to 2p.m.;
this meant he missed about 45 minutes of teaching each Friday. The
Inner London Education Authority proposed to vary his contract to
a 4% day week and Mr Ahmed resigned. The case arose out of a claim
for unfair dismissal.

The case turned on an interpretation of Article 30 of the
Education Act 1944, the relevant part of which reads as follows:-
'..no teacher...shall...receive any less emolument or be deprived
of or disqualified for any promotion or any other advantage by
reason of...his religious opinions or his attending or omitting to
attend religious worship.

Lord Denning (in the majority judgment) read this as subject
to the implied phrase 'so long as the school timetable allows'. He
dismissed the European Convention as 'drawn in such vague terms
that it can be used for all sorts of unreasonable claims and

17 He continued, 'as so often

provoke all sorts of litigation’.
happens with high-sounding principles, they have to be brought
down to earth. They have to be applied in a work- a- day
world.'18 Lord Denning determined that Mr. Ahmed's right to
manifest his religion was subject to the rights of others, namely,
the education authority and 'the children whom he 1is paid to
teach,' and concluded: 'I see nothing in the European Convention

to give Mr Ahmed any right to manifest his religion on Friday

16. Ahmed v ILEA [1978] 1 All ER 574.
17. At p. 577.
18. Ibid.
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afternoons in derogation of his contract of employment, and
certainly not on full pay.'19
Lord Scarman (dissenting) took a rather different approach to

the interpretation of s.30 -

there were until recently no substantial religious groupings
in our country which fell outside the broad categories of
Christian and Jew. So long as there was no discrimination
between them no problem was likely to arise. The five day
school week, of course, takes care of the Sabbath and of
Sunday as days of special religious observance. But with the
advent of new religious groups in our society s.30 assumes a
new importance...society has changed since 1944; so also has
the legal background. Religions such as Islam and Buddhism,
have substantial followings among our people. Room has to be
found for teachers and pupils of the new religions in the
educational system, if discrimination is to be avoided. This
calls not for a policy of the blind eye but one of
understanding. The system must be made sufficiently flexible
to accommodate their beliefs and their observances, otherwise
they will suffer discrimination, a consequence cQBtrary to the
spirit of s.30, whatever the letter of that law.

Scarman L.J.(as he then was) then listed the legal changes which
had occurred since 1944, including the United Kingdom's
international obligations under the European Convention and the
Charter of the United Nations. He continued :- 'Today therefore,
we have to construe and apply s.30 not against a background of the
law and society of 1944 but in a multi-racial society which has
accepted international obligations and enacted statutes designed
to eliminate discrimination on grounds of race, religion, colour
or sex.'21

A number of points arise out of these two very different
approaches.

First, the use of the Convention in ghe Court of Appeal, which

19. At p. 578.
20. At p. 583.
21. Ibid.
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for most practical purposes, is the final court of appealzz,
depends not so much on its precise legal status as an aid to
interpretation but on the willingness of the individual judges to
take the Convention into account, not only its provisions but also
the philosophy and practice behind it.

Second, the rule which is generally supposed to legitimate the
use of the Convention as an aid to statutory interpretation -
tha he legislature | m to legislate in accordance with

international obligations - is not relied on as such. Clearly

'Parliament in 1944 never addressed its mind to the problems of

this case'.23

Indeed in most cases of statutory interpretation
in accordance with international human rights obligations, it is
unlikely that the facts of the case will have been foreseen when
Parliament debated the Act. One could go further and say that even
if they were foreseen, the Act was probably deliberately left
ambiguous due to compromises and amendments incorporated during
the legislative process. The strength of a judicially enforceable
Convention, like the European Convention on Human Rights, lies in
the fact that unforeseen situations can be resolved without always
having to implement new legislation. Problems can be resolved by
virtue of the dynamic nature of the Convention, according to
changing perceptions of morals and society. The European Court of
Human Rights itself, in a case concerning laws on homosexuality in
Northern Ireland, stated in Du on v United Kin

As compared with the era when that legislation was enacted,
there is now a better understanding, and in consegquence an
increased tolerance, of homosexual behaviour to the extent
that in the great majority of the Member States of the Council
of Europe it is no longer considered to be necessary or
appropriate to treat homosexual practices of the kind now in

22. See the comment of Donaldson MR: 'So in practical terms of
the everyday life of this country this Court is the final court
of appeal and must always be the final court of appeal in
circumstances of real urgency' C v S [1987] 2 WLR 1123.

23. Scarman L.J. at p. 585
24. Dudgeon v United Kingdom (1982) Series A, vol 45, at p.24.



Chapter 1 18

gquestion as in themselves a matter to which the sanctions of

the criminal law should be applied:

The Northern Ireland Standing Advisory Commission on Human
Rights25
conformity with the Convention applies only to legislation enacted
26 The case which is

felt it was not clear whether the presumption of

after ratification of the Convention.
generally relied on as a precedent that it is legitimate to refer
to a treaty in order to construe legislation is Salomon v
commissioners for Customs and gxgigg.27 In that case Diplock
L.J. stated that there was 'a prima facie presumption that
Parliament does not intend to act in breach of international law,
including therein treaty obligations.' But he was in that case
construing an Act, which though it didn't say so, was deliberately
intended to carry out the terms of a Treaty,28 - a Treaty,
incidentally, which was ratified after the royal assent of the Act
which had implemented its terms into domestic law! Diplock L.J.
suggested that courts may refer to treaties where 'extrinsic
evidence' makes it plain that the legislation 'was intended to
fulfil Her Majesty's Government's obligations under a particular
convention,'29 even if the statute does not expressly refer to
the Convention. The judgment of Diplock L.J. would seem to suggest
that only legislation which was passed with the intention of
fulfilling obligations under the European Convention on Human
Rights can be interpreted with respect to the Convention. He even
warns: 'Of course the court must not merely guess that the statute

25. The Protection of Human Rights by Law in Northern Ireland
Cmnd 7009, 1977 para 5.25.

26. The Convention was ratified by the United Kingdom on 22
February 1951.

27. [1967] 2 QB 116 at 143.

28. Convention on the Valuation of Goods for Customs Purposes

1950 (Cmnd 9233), and Customs and Excise Act 1952.
29. At p. 143.
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was intended to give effect to a particular Convention. The
intrinsic evidence of the connection must be cogent.'30

However, future references to this passage by Diplock L.J.
seem to have ignored the need for such 'linkage' and the rule of
construction now seems to be that 'in the absence of very clear
words indicating the contrary ... [there is] a presumption that
Parliament has legislated in a manner consistent, rather than
inconsistent, with the United Kingdom's treaty obligations.'31

For the reasons already given, it is suggested that the
concept of giving effect to the intentions of Parliament is an
unhelpful one. A better justification for using the European
Convention on Human Rights as an aid to statutory interpretation
is that all Statutes ought to be interpreted 'so as to be in
conformity with international law.'32 This is not, however, the
attitude which was taken by the House of Lords Select Committee on

a Bill of Rights in 1978,33 but there is some evidence of its

30. Ibid.

31. Donaldson MR in R v Secretary of State for the Home
Department ex parte Brind [1990] 1 All ER 469 at 477; and see the

judgment of the House o0f Lords in this case, 7 February 1991,
where Lord Ackner affirmed this view; at p. 14 of the transcript,
see below section 1.4.

32. Diplock L.J. ibid at p.1l41l: 'I think we are entitled to
look at it, because it is an instrument which is binding in
international law: and we ought always to interpret our statutes
so as to be in conformity with international law. Our Statute
does not in terms incorporate the Convention nor refer to it .
But that does not matter. We can look at it .' He is of course
referring to the Convention on the Valuation of Goods for Customs

Purposes.

33. Report of the Select Committee on a Bill of Rights House of

Lords paper 176 (London: HMSO) (1978): 'Furthermore there is a
case for saying that even the tenuous influence the Convention
does have on the construction of Acts of Parliament is confined
to Acts passed since we ratified the Convention.... The
justification for invoking the terms of a Treaty to construe an
Act seems to be that Parliament must be taken to be aware of our
international obligations when it passed the Act.' at p.28.
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adoption: in 1980 in the House of Lords34, Lord Scarman, after

stating that neither the European Convention nor the decision of
the European Court of Human Rights in The Sunday Times Cage were
part of the law of the United Kingdom, went on to justify his
reference to it:

I do not doubt that, in considering how far we should extend
the application of Contempt of Court, we must bear in mind the
impact of whatever decision we may be minded to make on the
international obligations assumed by the United Kingdom under
the European Convention. If the issue should ultimately be, as
I think in this case it is, a question of legal policy, we
must have regard to the Country's international obligation to
observe the European Convention as interpreted by the European
Court of Human Rights.

This seems to be a more 'honest' approach to the use of the
Convention, as no reference is made to the implied intention of
the framers of the secondary legislation under consideration.35
It could however be challenged on the grounds that it denies the
'transformation' tradition of English law, which is that treaties
ratified by the Executive are not part of the law until
transformed by Parliament through legislation into domestic
laws.36 It is suggested that this challenge fails. It fails due

to the special nature of the European Convention on Human Rights

34, Att- Gen. v B.B.C. [1980] 3 WLR 109 at 130.

35. The Court here had to decide if a Local Valuation Court was
a 'court' for the purposes of RSC Order 52 r.1l(2) relating to
Contempt of Court.

36. See The Parlement Belge (1879) 4 P.D. 129. D.H. Ott has
noted that in this case the judge, Sir Robert Phillimore, was
concerned not to deprive British subjects of their rights of
action under Common Law without their consent. Phillimore held
that private rights could not be removed without an Act of
Parliament. The judgment can therefore be seen as an incidence of
the court's protecting the citizen from the Executive and
insisting on the necessity of Parliamentary legislation. The
precedent need not prevent the courts from interpreting
enactments so that they conform to the international protection
which the Executive has decided to guarantee citizens under its
jurisdiction. See D.H. Ott (1987) Public International Law in the

Modern World (London: Pitman) p. 39.
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and other relevant human rights instruments. The Convention
declares principles, these principles can be legitimately used to
interpret statutes where there is evidence of an intention by the
legislature to give effect to those principles, either in the
statute under consideration or in another statute. So in this way
when Scarman LJ (in Ahmed v ILEA) referred to the Convention he
referred to it in the context of other legislation dealing with
discrimination: the sex discrimination and race relations Acts and
also the Trade Union and Labour Relations Act 1974.37

It remains to be seen to what extent the Convention will be
used in cases involving statutes passed before the United
Kingdom's ratification of the Convention. But the approach of the
House of Lords Select Committee on a Bill of Rights is difficult
to justify, resting as it does on an implied intent at a

particular point in time.38

37. This is not dissimilar from Dworkin's account of Judge
Earl's theory of legislation:- 'He said that statutes should be
constructed from texts not in historical isolation but against a
background of what he called general principles of law: he meant
that judges should construct a statute so as to make it conform
as closely as possible to principles of justice assumed elsewhere
in the law. He offered two reasons. First, it is sensible to
assume that legislators have a general and diffuse intention to
respect traditional principles of justice unless they clearly
indicate the contrary. Second, since a statute is part of a
larger intellectual system, the law as a whole, it should be
constructed so as to make that larger system coherent in
principle.' Dworkin (1986) Law's Empire (London: Fontana) at pp.
19-20.

38. It has been suggested that the use of the Convention as an
aid to statutory interpretation for statutes passed before the
Convention's ratification can still be rationalised in terms of
'Parliament's intention'... 'if one regards the parliamentary
intention on which the presumption is based as being that the
courts will interpret legislation in accordance with the
developing international obligations of the United Kingdom.'

P.J.Duffy in 'The European Convention on Human Rights in English
Law' (1980) ICLQ p.585. The problem with this approach is that
often the developing international obligations are strongly
resisted by the United Kingdom government, as evidenced by the
numerous failures to achieve 'friendly settlements' in Strasbourg
in cases involving the United Kingdom, so it has to be admitted

(Footnote continues on next page)
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1l.1.1. The Special Case of Statutory Interpretation, where the
words of the Statute are the same as, or similar to, the
words in The European Convention on Human Rights.

At the time of writing this situation has arisen in the case of
six statutes:

Magna Carta 1297

The Bill of Rights 1688

The Emergency Provision Act (Northern Ireland) 1973
The Police and Criminal Evidence Act 1984

The Interception of Communications Act 1985

The Criminal Justice Act 1988

So far, the European Convention has only been really relied on in
the case of the Emergency Provisions Act, Section 6(2) of which
limits the grounds on which a confession can be excluded: where
'the accused was subjected to torture or to inhuman or degrading
treatment in order to induce him to make the statement'.

(Footnote continued from previous page)
that it is unlikely that the legislature intended the courts to
interpret legislation in accordance with the evolving obligations
imposed on the United Kingdom; but more in accordance with how
the Government perceived those obligations. Another argument
against such an approach is that international obligations may
oblige States to take pgsitive measures to ease discrimination.
This is apparent not only from the Court's decision in the Marckx
case, Series A, vol. 31, (1980) but also from the comments of the
Commission when considering Mr. Ahmed's application to them:
'...the Commission further observes that the object of Article 9
is essentially that of protecting the individual against
unjustified interference by the State, but that there may also be
positive obligations inherent in the effective 'respect' for the
individual's freedom of religion.' X v U.K. D & R, vol 22, p.27
at p.33. .
Therefore on the intention theory we have to conclude that if
Parliament intends to comply with the obligation to take positive
measures, then it will have already taken these measures to a
sufficient degree, and so there can be no justification for
judicial interference.
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McGonigal LJ in the Northern Ireland Court of Appeal39 found
that the terms 'torture', 'inhuman' and 'degrading treatment' were
taken from Article 3 of the European Convention and that
Parliament was accepting as guidelines the standards laid down in
the European Convention. He went on to examine some of the
Commission's case-law on Article 3. This use of the Convention's
case-law is legitimated by a clear parliamentary intention. An
interesting question arises out of the Bill of Rights 1688, where
it is provided 'that excessive baile ought not to be required nor
excessive fines imposed nor cruell and unusuall punishments
inflicted.'40

In Williams v Home Qffice (No. 2)41 although the judge was
referred to the European Convention on Human Rights and the
Standard Minimum Rules for the Treatment of Prisoners (1973),42
he decided to read the Bill of Rights 1688 as only prohibiting
punishment which was both cruel and unusual. Therefore as the
punishment was not unusual, it was not prohibited by the Bill of
Rights 1688. Clearly a prohibition on 'cruell and unusuall
punishments' can be interpreted so that either cruel or unusual
punishments are prohibited. If a rationale is needed for taking
such a step then reference to Rule 31 of the Standard Minimum

Rules for the Treatment of Prisoners would seem to be sufficient:

Rule 31l:- Corporal punishment, punishment by placing in a dark
cell, and all cruel, inhuman or degrading punishment shall be
completely prohibited as punishments for disciplinary
offences.

Taken together with the Bill of Rights 1688 this is enough to
suggest that cruel punishment is prohibited by law. The lack of

39. R v McCormick (1978) 21 Yearbook p.789; also for a
decision on the same point see R v McGrath (1980) NILQ p. 288
(Court of Appeal).

40. Halsbury's Statutes of England vol 6 3rd edition page 490.
41. [1981] 1 All ER 1211.

42. Resolution of the Committee of Ministers of the Council of
Europe 73(5) European Yearbook (1973) p. 323, Rule 31l.
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weight which was given to the Rules and the Convention where an
ambiguity arose, does not suggest that the new European Prison
Rules43 (adopted by the Committee of Ministers of the Council of
Europe, on 12 February 1987) will be readily referred to, or that
'the new moral standards' contained therein will be

enthusiastically enforced.44

The weakest statutory link to the Convention is Magna Carta
45

1297 which was referred to by the Court of Appeal in 1975°°. 1In
R v Secretary of State for the Home Department ex p.
Phansopkar46, Scarman LJ (as he then was) referred to the delay

involved with applications for immigration and stated:-

Delay of this order appears to me to infringe at least two
human rights recognized, and therefore protected by, English
law. Justice delayed is justice denied: 'We will not deny or
defer to any man either justice or right:' Magna Carta. This
hallowed principle of our law is now reinforced by the
Euroggan Convention for the Protection of Human Rights

1950.

43. Recommendation No R(87)3. These rules substantially
modernise the old Standard Minimum Rules and are intended to

improve the practical application of the rules.

44 . See R v _Secretary of State for the Home Department and
another ex p. Herbage (No 2) [1987] 1 All ER 324, Court of Appeal

interlocutory proceedings. In this case the applicant relied on
the Bill of Rights 1688 and the European Convention together. The
Court of Appeal found that the right under the Bill of Rights
1688, not to be inflicted with "cruell and unusuall punishments"
was a fundamental right, and should be given due precedence over

the Prison Rules 1964.

45. Most of Magna Carta's provisions have been repealed, it is
clause 29 of the 1297 text which the Court of Appeal referred to
(see below). This is one of the few remaining clauses. For
further detail on the history of Magna Carta see Magna Carta, The
Heritage of Liberty, A. Pallister (Oxford: Clarendon Press)
(1971).

46. (1975] 3 All ER 487 at 510.

47. At 510, the second human right is referred to later on as
being the right to respect for privacy and family life as defined
by Article 8 of the Convention.
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.

Scarman L.J. later refers to the combination of Magna Carta 1297
and the Convention to show that the law would not permit the
Secretary of State to maintain his position, and that the
Immigration Act 1971 would be interpreted accordingly. It is
unlikely that this link between Magna Carta and the Convention
will be relied on in the courts in the future. But what is
probable is that Statutes passed as a result of decisions against
the United Kingdom (or other States) in Strasbourg, will be

interpreted with reference to the Convention and its case-law.48

The Police and Criminal Evidence Act 1984, which only recently
fully came into force, states in Section 76(2) that confessions
obtained by 'oppression' are inadmissible. 'Oppression' is defined
in Section 76(8) as including 'torture, inhuman or degrading
treatment and the use or threat of violence whether or not
amounting to torture'. This is based in part on Article 3 of the

48. For example, the Contempt of Court Act 1981 (although none
of the provisions are directly modelled on the Convention) was
passed as a result of the Sunday Times Case. In Attorney General
v_English [1982] 3 WLR 278 which was decided subsequent to the
enactment of the new Act the references to the Convention are
rather oblique and perhaps deliberately avoid taking into account
the European Court of Human Rights' decision which effectively
'overruled' the House 0of Lords decision in Attorney General v
Times Newspapers [1974]) AC 273. For a detailed examination of the
Act in this context see 'The English Law of Contempt of Court and
Article 10 of the European Convention on Human Rights' by
N.V.Lowe in The Effect on English Domestic Law of Membership of
t Eurgopean mmuniti and Ratification of the European
Convention on Human Rights M.P.Furmston, R.Kerridge and B.Surfin
(eds) (The Hague, Martinus Nijhoff) (1984). In his dissenting
judgment in Guardian Newspapers v Secretary of ate for Defenc
[1985] AC 339 Lord Scarman, when examining the Contempt of Court
Act 1981, found a 'striking structural resemblance to the way in
which many of the Articles of the European Convention... are
framed: namely, a general rule subject to carefully drawn and
limited exceptions.' In argument it was suggested that the word
‘'necessary' in Section 10 of the Contempt of Court Act 1981
should be construed in the way the European Court of Human Rights
construes it, this was so as the Act had been passed so as to
comply with the Convention. This point was not taken up by their
Lordships.
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Convention. To what extent the Convention or its case-law will
come to be relevant in this field remains to be seen.

It is worth mentioning that Section 2 of the Interception of
Telecommunications Act 1985 authorizes the Home Secretary to issue
warrants for the purpose of interception inter alia in the
interests of national security. This reference to a phrase also
found in the Convention would be irrelevant but for the fact that
the legislation was passed as a direct result of the condemnation
of the United Kingdom in the Malone case and that in the
Parliamentary debates on the appropriateness of including national
security as a ground for issuing a warrant the phrase was
considered 'especially appropriate' because of the parallel with

the Convention.49

Section 134 of the Criminal Justice Act 1988 creates the
offence of torture. The statutory provisions aim to implement the
United Kingdom's international obligations under the United
Nations Torture Convention.50 The definition of torture and who
may be indicted for this offence are limited to the definitions
found in the United Nations Convention. So the offence is limited
to public officials, persons acting in an official capacity or
persons acting at the instigation or with the consent or
acquiescence of a public official or person acting in an official
capacity. Torture is defined as intentionally inflicting severe
pain or suffering on another in the performance or purported
performance of official duties. Nevertheless the case-law and
standards established by the Strasbourg organs concerning torture
under Article 3 of the European Convention on Human Rights may
come to be considered should the British courts have to apply the

49 . See Freedom under Thatcher; Civil Liberties in Modern

Britain, K.D. Ewing & C.A. Gearty (1990) (Oxford: Clarendon
Press) p. 68.

50. Adopted by the United Nations General Assembly, 10 December
1984.
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relevant provisions of the Criminal Justice Act to the facts of a

case. 51

1.1.2. A Direct Clash between a Statute and the European
Convention

Before.leaving the area of statutory interpretation mention should
be made of the situation where there is a perceived clash between
a Statute and the Convention. Of course it is not clear at what
point it is no longer possible to interpret a statute so as to be
in conformity with the Convention, so that a judge is obliged to
find the two in irreconcilable opposition. In English law, when a
Statute is in opposition to a Treaty, the Statute must
prevail.52 However in the context of the European Convention on
Human Rights Lord Denning felt able to depart from this orthodoxy.
In Birdie v Secretary of State for Home Affair§53 Lord Denning
M.R. stated that 'if an Act of Parliament did not conform to the
Convention I might be inclined to hold it invalid',54 this
surprising statement was repudiated in a later case in the same
year, when Lord Denning returned to the orthodox view: that
treaties do not become part of the law until made so by
Parliament, and that 'if an Act of Parliament contained any
provisions contrary to the Convention, the Act of Parliament must

51. As will be seen in Chapter 7 the scope of Article 3 is
considerably wider than the definition of torture contained in
the Criminal Justice Act 1988. It is worth noting that the
Criminal Justice Act amends Schedule 1 to the Suppression of
Terrorism Act 1978 by inserting a new paragraph 9A adding the
offence of torture to the Schedule, and the Extradition Act 1870
is amended so that torture is included in Schedule 1, Criminal
Justice Act 1988 Sections 22 and 136 respectively.

52. Mortenson v Peters [1906} 14 Scots L.T.R. 227; The
Parlement Belge (1879) 4 PD 129.
53. {1975] 119 SsJ 322.

54. See p. 359 of BYIL (1975).
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prevail.'55 He continued 'But I hope that no Act ever will be
contrary to the Convention. So the problem should not arise®

The point did arise for Lord Denning in Tayvlor v Co-Op. Retail
Servic%iss. After examining the Case of Young, James and

Webster decided by the European Court of Human Rights in
Strasbourg he concluded:

Mr Taylor was subjected to a degree of compulsion which was
contrary to the freedom guaranteed by the European Convention
on Human Rights. He was dismissed by his employers because he
refused to join a 'closed shop'. He cannot recover any
compensation from his employers under English law because
under the Acts of 1974 and 1976, his dismissal is to be
regarded as fair. But those Acts themselves are inconsistent
with the freedom guaranteed by the European Convention. The
United Kingdom Government is responsible for passing those
Acts and should pay him compensation. He can recover it by
applying to the European Commission, and thence to the
European Court of Human Rights.

Similarly Fox L.J. found that the 'Convention is not part of the
law of England and it cannot be used in the English Courts to
displace the provisions of an English Statute.'

More recently, in Re M and H, Lord Brandon affirmed that in
the event of a conflict between an unambiguous statute and the

Convention the courts are bound to give effect to the statute.58

55. R v _Secretar £ ate for H S ex p. Bahjan Singh
[1976] QB 198 at 207.

56. [{1982] ICR 600.
57. Series A, vol. 44.

58. House of Lords, [1988] 3 WLR 485 at 498. 'I am, however,
willing to assume, for the purposes of dealing with the
contention of counsel for the father, that the denial to him of
the right referred to above constitutes a breach of articles 6
and 8 of the Convention. Even on that assumption it seems to me
that counsel's contention is founded on a misapprehension as to
the status of the Convention in relation to English law. Although
the United Kingdom is a party to the Convention, Parliament has
not so far seen fit to make it a part of our country's domestic
law. This means that English courts are under no duty to apply
its provisions directly. Further, while English courts will
strive when they can to interpret statutes as conforming with the

(Footnote continues on next page)
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1.1.3. Summary of the Convention's Use in the Context of Statutory
Interpretation

1) In a direct clash between a Statute and the Convention, the

Statute (if unambiguous) must prevailsg.

2) If a statute is 'ambiguous' then it is legitimate for the
courts to use the Convention, as Parliament is presumed not to
legislate contrary to its international obligations. It may be
that the only reason that the statute seems 'ambiguous'60
to the existence of the Convention or its aims. In this sense the
Convention has a greater role than merely solving ambiguities.

is due

3) It is suggested that the interpretation of Acts passed
before the ratification of the Convention, should be carried out
in such a way so that the decision conforms with the international
obligations of the United Kingdom.

4) More and more Statutes are likely to be construed in the
light of the Convention and its case-law, especially where the
Statute takes a phrase directly from the Convention.

(Footnote continued from previous page)
obligations of the United Kingdom under the Convention, they are
nevertheless bound to give effect to statutes which are free from
ambiguity in accordance with their terms, even if those statutes
may be in conflict with the Convention.'

59. Taylor v Co-Op Retail Services [1982] ICR 600; and R v

Greater London Council ex p. Burgess [1978] ICR 991 Lord Widgery
C.J. at p.995, (also on the 'closed shop').

60. On the subjective nature of a finding of ambiguity and the
relevance of values and principles see Dworkin (1986:350-354)
'When is the Language Clear-... Does it become unclear whether
Nazis may inherit if we think the original authors of the statute
[governing inheritance] would not have wanted Nazis to inherit if
they had anticipated them? It is only because we think the case
for excluding murderers from a general statute of wills is a
strong one, sanctioned by principles elsewhere respected in the
law, that we find the statute unclear on that issue.'
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5) The spirit of the Convention has rarely been embraced so as
to promote the effective enjoyment of human rights.

1.2. The Convention as part of the Common Law

The Convention has been used mostly to buttress the principles
already contained in the Common Law. So in one of the first
references to it, Lord Kilbrandon, in the House of Lords, stated
(in the context of a libel action): '..one must be watchful
against holding the profit motive to be sufficient to justify
punitive damages: to do so would be seriously to hamper what must
be regarded, at least since the European Convention was ratified,
as a constitutional right to free speech'.61

Similarly, the right to public assembly, a common law right,
is according to Forbes J. 'in fact, specifically mentioned in
Article 11 of the European Convention on Human Rights'.62
Despite such deference to the Convention's norms the Convention
had no bearing on the outcome of these cases nor several other

cases where it was referred to in the same way, including the

House of Lords case Gleaves Vv Dgakin63, where Lord Diplock

referred to the Convention when making the suggestion that in
future, private actions for criminal libel64 should be brought
only with the consent of the Attorney General.

These references have made little impact and are no cause for
surprise. Two cases which are more startling in relation to the
Convention are Cheall v Apex and UKAPE v ACAS. In these cases Lord
Denning found two 'Common Law rights' which had been confirmed by

61. Broome v Cassell & Co [1972] AC 1027 at 1133.

62. Forbes J in Hubbard v Pitt [1976] QB 143 at 156, although
he later found justifications for limiting this right.

63. [1979] 2 All ER 497.

64. The Libel Act 1843 creates an offence even where the

"libellous" statement is true, unless the defendant can show it
was for the public interest!
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the European Court of Human Rights, and therefore it was the duty
of the Court of Appeal to give effect to these rights. The rights,
respectively were:-

1)The right to be a member of a trade union of one's choice.
2)The right to have one's union recognized for collective
bargaining.

65
66

Lord Denning had recourse to the first right in Cheall v APEX.

He relied on the Young, James and Webster v United Kingdom
judgment of the European Court of Human Rights. This case will be

examined in detail later, but for present purposes Lord Denning's
interpretation of the Convention in this context can be criticized
on a number of grounds.

First, the European Court specifically limited this decision
to the facts of the case and to employees who are employed before
the implementation of the 'closed shop' agreement; the facts of
Cheall were completely different.

Second, Mr Cheall wanted to move from one union (ACTSS) to

another (APEX). Article 1l guarantees the right to join a union
for the protection of one's interests. Mr Cheall's interests would
also have been served by membership of the original union.

Third, Mr Cheall had been expelled from APEX in accordance
with the Bridlington Principles, (which are the rules which the
Trade Union Disputes Committee employ when regulating inter union
disputes). It was put to Lord Denning that these rules were
necessary to keep order in industrial relations, and that an
invalidation of the rules would lead to industrial chaos. In the
language of the Convention: Article 11(2) allows for restrictions
on Article 11(1) where they are necessary in a democratic society,
for the protection of the rights and freedoms of others, (here the
employers and union members). Lord Denning construed Article 1l as

65. Cheall v APEX [1982] 3 All ER 855.
66. Series A, vol 44, (1981).
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a right without limitations, and ignored the collective rights of
the individuals already in the collective:-

I take my stand on something more fundamental. It is the
freedom of the individual to join a trade union of his
choice....Even though it should result in industrial chaos,
nevertheless the freedom of each man should prevail over it.
Ther%7comes a time in peace as in war, as recent events
show, when a stand must be made on principle, what%ﬁgr the
conseguences. Such a stand should be made here today.'

Fourth, Lord Denning may have over-estimated Mr Cheall's
chances of success in Strasbourg. As a justification for the
decision Lord Denning stated that he wanted to save Mr Cheall the
time and expense of a trip to Strasbourg. But only States can be
respondents in Strasbourg. This was a case involving the rules of
a union and their relation to an individual, it was not apparent
that the United Kingdom would be held liable, nor indeed was
it.69

The decision of the Court of Appeal (with Lord Denning in the
majority) was overruled by the House of Lords.70 Lord Diplock
(who gave the only judgment) dismissed the 'supposed rule of
public policy' 71 reinforced by Article 11 in the following
terms: 'Freedom of association can only be mutual; there can be no
right of an individual to associate with other individuals who are

not willing to associate with him.'

67. Lord Denning was speaking just after the Falklands War.
68. [1982] ICR p.557.

69. To what extent States are responsible for private action
will be dealt with in detail in Part II of this thesis. It should
be explained that Mr Cheall's application to the European
Commission of Human Rights was dismissed as inadmissible ratione
personae as the 'expulsion was...the act of a private body in the
exercise of its Convention rights under Article 11. As such it
can not engage the responsibility of the respondent government'.
Cheall v United Kingdom [1986] 8 EHRR p.76.

70. Cheall v APEX [1983] 2 WLR 679.

71. That an individual has a right to join and remain a member
of the union of his or her choice.
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Lord Denning's second 'Common Law right', reinforced by the
Convention, arose in the case of UKAPE v ACA§.72 Although less
weight was given to the Convention in this case than in Cheall,
the case is interesting as no reference is made to the

judgments73 of the European Court of Human Rights. For instance

in the National Union of Belgian Police Casg74 the Court held
inter alia that Article 11 contained no implied right to
consultation, for the purposes of collective bargaining.

The Court of Appeal was overruled by the House of Lords75.
Lord Scarman referred to the point on the European Convention and
rejected the idea that Article 1l included a right for every trade
union to recognition for the purposes of collective bargaining,
and continued: 'Until such time as the statute is amended or the
Convention both becomes part of our law and is interpreted in the

way proposed by Lord Denning M.R., the point is a bad one.'76

These last two cases lead to the conclusion that the use of
the Convention as part of the Common law may depend entirely on
the enthusiasm with which any one judge is prepared to embrace

it.77 It does not really follow the developments in Strasbourg
72. [1979] ICR 303.

73. National Union of Belgian Police Case (1976) Series A vol.

19; Swedish Engi Driver' nion Ca (1976) vol 20; Schmidt and

Dahlstrom Case (1976) vol 21.

74. (1976) Series A vol 19.

75. [1981] AC 424 where there was no argument on the

Convention, nor was there reference to the pertinent Strasbourg
cases.

76. At p. 446.

77. See Lord Denning's comments on the Convention when
interviewed on the radio. "Asked whether he approved of the
Convention he said 'yes'. Asked whether he wanted it introduced
into our law he said 'No, I prefer it as it is. I can look at it
when I like and I dont have to look at it when I dont like."
Quoted by Lord Scarman in The ECHR: Two new Directions, EEC:UK

(Footnote continues on next page)



Chapter 1 34

and is in danger of polarizing opinion as to the validity of the
Convention. The blame for this could be laid:
- on the shoulders of practising barristers
bring to the attention of the Bench the relevant case-law.
- On Parliament and the Government for failing to give the
Convention a defined status and priority.79

78 for failing to

Other factors which have led to this situation are:

- the absence of a suitable body such as a ‘'Human Rights
Commission' to co-ordinate and assist complaints in the
United Kingdom courts based on the Convention.

- on the lack of familiarity of a good proportion of the legal
profession with the European dimension .in United Kingdom

law.80

(Footnote continued from previous page)
British Institute of Human Rights, Conference held at King's
College London 15/2/1980.

Also see the lack of reference to the Convention when Lord
Denning was faced with a large militant Union demanding
recognition from the Post Office, R v Post Office Ex p. ASTMS
[1981] ICR 76.

78. See C.Warbrick in NLJ 1980 'European Convention of Human
Rights and English law' p. 852-3; and also in ECHR: Two new
Directions EEC:UK ibid at p. 43. It is worth mentioning that the
British Institute of Human Rights opened a data base containing
case-law of the Convention organs on 10 December 1990 and that
this data base can be consulted by practising lawyers.

79. In particular see articles by A. Lester 'The Constitution,
Decline and Renewal' in The Changin nstitution J. Jowell and
D. Oliver, (eds) (Oxford: Clarendon Press) (1985) pp. 273-296,
and 'Fundamental Rights: the United Kingdom Isolated?' 46 Public
Law (1984) p. 56, and comments at p. 33 in The EGCHR: TwQ new
directions EEC:UK, conference held at King's College London, 5
February 1980.

80. The extent to which judges rely on the work of a few
specialists is clearly evidenced by the comment made by Donaldson
M.R. in Duke v Reliance Systems [1987] 2 WLR 1225 in the context
of construing a statute so as to be in conformity with an EEC
directive: "I come back to the question, 'what is the meaning of
section 6(4)?' It is submitted by Mr Lester, who is perhaps more

(Footnote continues on next page)
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- a mistrust of 'the chaps at Strasbourg',81 and 'those

people over there'.82

1.2.1. The Use of the Convention to Create or 'Discover' the
Common Law

Two cases will be briefly discussed under this heading. The first
Malone v _Commi ion Poli for the Metropolis (No 2)83 is
decisive authority for the rule that the courts have no authority

to make a declaration solely on tﬁe grounds that a Convention
right has been violated. The case is important as it reveals to
some extent the very English conception of a 'right'.

Included in the plaintiff's claim, was a request for a
declaration that the interception and monitoring of his telephone
lines violated Article 8 of the Convention (respect for private
and family life, home and correspondence).

According to Order 15 r.1l6 of the Rules of the Supreme Court:-

No action or other proceedings shall be open to objection on
the ground that a merely declaratory judgment or order is
sought thereby, and the court may make binding declarations of
right whether or not any consequential relief is or could be
claimed.

(Footnote continued from previous page)
knowledgeable about this sort of legislation than any other
member of the Bar,..."

81. Lord Hailsham (Former Lord Chancellor) in a radio interview
on the question of incorporation of the European Convention. The
Listener, 12 February 1987, 'Would a Bill of Rights Politicise
the British Judges?' p. 1l6. )

82. Lord Denning in the debate on the Human Rights and
Fundamental Freedoms Bill in the House of Lords, 9 April 1986,
HoL debates column 268. (Lord Denning had moved an amendment to
the Bill which was intended to end the right of individual
petition to Strasbourg.)

83. [1979] 2 All ER 620.
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According to the argument of the plaintiff, this meant the Court
could give a declaration not only as regards legal rights but also
as to moral and international obligations. After very careful
consideration by Sir Robert Megarry V-C, this argument was
rejected:

I can see nothing in Order 15 r.16 to open the doors to the
making of declarations on a wide range of extra-legal
issues....declarations will only be made in respect of matters
justiciable in the courts; treaties are not justiciable in
this way; the Convention is a treaty with nothing in it that
takes it out of that category for this purpose; and I
therefore have no power to make the declaration claimed.

A declaration then, can only be claimed in respect of a
legally justiciable 'right' in the United Kingdom. The nature of
this 'right' is far removed from the tradition of c¢civil or human
rights but contains the notion of a remedy or relief. The
relationship between the individual and the State or law-making

body is in the following terms: 'England is not a country where
everything is forbidden except that which is expressly
permitted'84

Put another way this means that anyone can do anything unless
it is expressly prohibited. So, when it was put to Sir Robert
Megarry V-C that the power to tap telephones had to be given,
either by statute or by the Common Law, he replied that no
positive authority was given by the law to permit people to smoke.
Both telephone tapping and smoking were an invasion of other
people's privacy.

This comparison is only valid due to the English tradition
that no difference should be made regarding the.standards that are
imposed on individuals and public servants. With no theoretical
'Public Law' structure, this means that the police or any other
public authority are free to do anything, unless it has been
previously expressly outlawed.

84. Megarry V-C [1979] ChD 366.
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Sir Robert Megarry V-C was certain that this situation was not
in conformity with the Convention as interpreted by the Klass

85

Case and pointed out that 'telephone tapping is a subject

which cries out for legislation'.86
So although the Convention was admittedly violated, no Common

Law 'right' existed,87

and, although the Convention was
extensively examined, it was felt that, even if the Convention had
been a legitimate source of a right, the Convention would not have
been used in this context to find for the plaintiff, as its terms
were too general to be appropriate to regulate a matter as complex
as telephone tapping.

This case may have decided that Articles of the Convention, on
their own, are incapable of creating rights in the United Kingdom
Courts, but some judges have since relied on the Convention when
deciding which direction the Common Law should take.

In Harman v Home Office88 it was argued that when English
law is unclear it should be interpreted in accordance with
international obligations and that this was so even when it was

the Common Law which was unclear.89

85. (1978) Series A, vol 28.

86 . [1980] ChD at p. 380. Since this decision the European
Court of Human Rights have found in favour of Mr Malone (Malone v
United Kingdom (1985) Series A, vol 95, and Parliament has passed
the Interception of Telecommunications Act 1986.

87. Note, Megarry V-C refused to ‘'discover' that the Common law
(buttressed by Article 8) had always protected the home and
family life: 'It seems to me that where Parliament has abstained

from legislating on a point that is plainly suitable for
legislation, it is indeed difficult for the court to lay down new
rules of common law or egquity that will carry out the Crown's
treaty obligations, or discover for the first time that such
rules have always existed. ([1979] 2 All ER at 647).

88. [1983] AC 280.

89. See also R v Lemon [1979] AC 617 at 655 (House of Lords),
Broome v Cassell and Co. Ltd. [1972] AC 1027 at 1135 (House of
Lords), Blathwayt v Baron Cawley [1976] AC 397 at 426 (House of
Lords).
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The case involved an appeal against a finding for Contempt of
Court against Ms Harman, a solicitor and then a legal officer for
the National Council for Civil Liberties. Ms Harman had been
acting for a prisoner who had alleged inter alia 'cruel and
unusual punishments' contrary to the Bill of Rights 1688, arising

out of his treatment in an experimental 'control unit' in

prison.90

After an order for discovery had been granted in relation to
certain documehts,91 these documents were read out in open
court. A few days later Ms Harman allowed a journalist, who had
been absent from part of the hearing, to have access to the
documents which had been read out. The journalist wrote an article
critical of the Home Office Ministers and civil servants, and the
Home Office brought an action against Ms Harman alleging Contempt
of Court, on the grounds that she was in breach of her obligation
only to use the discovered documents for the purposes of the case.

It was undisputed that had this, or any other, journalist
taken a shorthand note of the proceedings or ordered a transcript
of the case, and then written an article based on such
information, there could have been no action for Contempt of
Court. The sole issue was whether the circumstances of the 'short
cut' taken by the journalist constituted a Contempt of Court by
the solicitor, Ms Harman.

Lord Diplock stated at the beginning of his judgment that the

case was 'not about freedom of speech, (or) freedom of the
press,..' and that it did not 'call for consiferation of any of

those human rights and fundamental freedoms which in the European
Convention on Human Rights are contained in separate articles each
starting with a statement in absolute terms but followed

90. Williams v Home Office (No 2) [1981] 1 All ER 1151 (High

Court) 1211 (Court of Appeal). This is the case examined in the
previous section 'Statutory Interpretation'.

91. Which contained details of the nature of the control units
regime and the method by which prisoners were selected for it.
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immediately by very broadly stated exceptions.'92 The majority

judgment dismissed the appeal and found Ms Harman to be in
Contempt of‘Court.93

Lords Scarman and Simon, in a joint dissenting opinion,
referred to the case-law of the European Court of Human
Rights,94
the Convention) 'must be narrowly interpreted' in the words of the
Strasbourg Court, and that according to that Court the exceptions

were limited to those situations which demonstrated a 'real

and pointed out that the exceptions to Article 10 (of

pressing need' and no such need existed here.

Clearly the use of the Convention was not outlawed in this
situation, but different perceptions of its purpose lead to
opposite conclusions when it is raised for consideration. Lord
Diplock saw the exceptions to the right to free speech as _‘'broadly
stated'. Lords Scarman and Simon referred to the Strasbourg
interpretation of the right to free speech and found that the
exceptions had to be 'narrowly interpreted’'.

In 1987 the House of Lords made reference to the Convention in

92. [1983] AC at p. 299, cf Lord Oliver in a case involving the
sterilisation of a mentally handicapped girl of 17 'this case in
not about eugenics; it is not about the convenience of those
whose task it is to care for the ward or the anxieties of her
family; and it involves no general principle of public policy' in
Re B (A Minor) [1987] 2 WLR 1213 at 1224.

93. Ms Harman took her case to Strasbourg where it ended in a
'friendly settlement' and an undertaking by the United Kingdom
Government to change the Rules of the Supreme Court. (Applic.
10038/82 [1984] 7 EHRR 146) See section 2.3. on 'friendly
settlements', and the paper 'Freedom of Expression, Discovery of
Documents and Public Disclosure.' by the Social Democratic
Lawyers Association, March 1987 which examines the proposed
changes to the Rules of the Supreme Court so that the law is in
line with the requirements of the Convention.

94. Handyside Case (1976) Series A vol 24, Sunday Times Case
(1979) Series A vol 30.
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three separate cases.95 This has clearly established its

legitimacy as a source of principle when interpreting the Common
Law.

By 1988 the general logic of the Convention had 'infiltrated’
a number of judgments concerning confidentiality; yet the approach
of the Convention was still held to do no more than mirror the
Common Law method. Lord Donaldson MR stated this in the second
Spycatcher case in the following way:

The starting point of our domestic law is that every citizen
has a right to do what he likes, unless restrained by the
common law, including the law of contract, or by statute. If
therefore, someone wishes to assert a right to
confidentiality, the initial burden of establishing
circumstances giving rise to this right lies on him. The
substantive right to freedom of expression contained in art 10
is subsumed in our domestic law in this universal freedom of
action. Thereafter, both under our domestic law and under the
convention, the courts have the power and the duty to assess
the 'pressing social need' for the maintenance of
confidentiality ‘'proportionate to the legitimate aim pursued'
against the basic right to freedom of expression and all other
relevant factors. In so doing they are free to apply 'a margin
of appreciation' based on local knowledge of the needs of the
society to which they belong: see Sunday Times v UK (1979) 2
EHRR 245 and Lingens v Austria (1986) 8 EHRR 407. For my part
I detect no inconsistency between our domestic law and the
convention. Neither adopts an absolute attitude for or against
the maintenance of confidentiality. Bagh contemplate a
balancing of private and public attitudes.

The impact of the incorporation of phrases such as 'pressing
social need', 'proportionality' and 'margin of appreciation'

should not be underestimated as they evoke the case-law of the
Strasbourg organs. It is interesting that Lord Donaldson accepts

95. Hone v Maze Prison Board of Visitors [1988] 1 All ER 321;
Re KD (a minor) (ward: termination of Access) [1988] 1 All ER

577; Attorney General v Guardian Newspapers Ltd [1987] 3 All ER
316.

96. A-G v Guardian (No 2) [1988] 3 All ER 594 at 596, and see
also Dillon LJ at 615, and Brightman LJ at 627-8 and 637

(reference to 'duties and responsibilities' in Article 10(2)).
Similarly see the opinions of Lord Griffiths at 652 and Lord Goff
at 660 and 666 in the judgment of the House of Lords.
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the proportionality test in this context while it was expressly
ruled out as unworkable when invoked as a ground for judicial
review of administrative action (see below 1.4). Nowhere is the
logic of the Convention more evident than in the judgment of Scott
J in the Divisional Court. 'I can see no "pressing social need"
that is offended by these articles. The claim for an injunction
against these two newspapers in June 1986 was not, in my opinion,
'proportionate to the legitimate aim pursued.'97 Nevertheless
Lord Donaldson, although he accepted the method, found himself in
'profound disagreement with the judge' on this particular point.
He found that the public interest in the due administration of
justice outweighed the public interest in publication.98

1.2.2. Summary of the Convention's use as regards the Common Law

(1) The 'rights' contained in the Convention, when considered
on their own, are not 'rights' for the purposes of a declaration
or other relief in the United Kingdom courts.

97. [1988] 3 All ER 545 at 587.

98. Perhaps it is worth very briefly outlining some of the
background to this case. The Guardian and the Qbserver had
published reports of the forthcoming trial in Australia
concerning the Attorney General's attempts to obtain injunctions
issued to restrain publication of the book Spycatcher. The
Attorney General obtained interlocutory injunctions against these
newspapers and it was these injunctions which Scott J was
referring to when he invoked the Convention's logic. Scott J took
into consideration two allegations in the newspaper reports which
were of particular public interest. The first concerned a plot by
the British Secret Service to assassinate President Nassar of
Egypt, the second related to a plot by MIS5 officers to
destabilize the Wilson government.

99. Malone v Commissioner for the Metropolis (No 2) [1979] 2
All ER 620.
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(2) The Convention has often been cited as 'evidence' of
certain Common Law rights. Sometimes the existence or ambit of
these rights is not beyond dispute.loo

(3) The Convention can be legitimately used to determine in
which direction the Common Law should develop, but the result of
such an exercise depends very much on how much attention is given
to the interpretation of the Convention as developed by the

Strasbourg organs.101

1.3 As Part of Community Law

The interaction between Community law and the European Convention
on Human Rights is very complex and will be dealt with in Part II
when the case-law of the European Court of Justice in Luxembourg
is considered.

It is sufficient now to make two points before examining the
situation as it arises before the United Kingdom Courts.

1) At the momentloz, no case can be brought against the

100. Cheall v Apex [1982] 3 WLR 685; UKAPE v ACAS [1979] 1 WLR
570.

101. Home Office v Harman [1983] AC 280 ; and see the criticism
of Lord Scarman of the 'Spycatcher' decision 'Wright: How the Law
Lords Got it Wrong' The Times, 19 August 1987, p. 10.

102. There has been considerable pressure for the European
Communities to accede to the European Convention on Human Rights.
The most recent proposals include- Motion for a Resolution,
tabled by Pannella, Working document of the European Parliament
No. 2- 1794/84 of March 7 1985; Motion for a resolution tabled by
Mr Dannez Working Document of the European Parliament No B/2-
123/85 of April 1985. The Commission are generally in favour of
accession, see Memorandum 4/4/79 'The Communities becoming a
signatory of the European Convention on Human Rights' EC Bulletin
supplement 2/79, and more recently, the President of the
Commission announced that the Commission would propose accession

(Footnote continues on next page)
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European Community (either as an entity or as a collection of
Member States) before the Strasbourg Organs.103 Therefore the use
of the Convention at the national level, in this context, is

important as the route to Strasbourg may be barred.lo4

2) The European Court of Justice (The Court of The European
Communities) has declared that the Convention can supply
guidelines to be followed when the Court is ensuring-the
protection of fundamental rights within the framework of European

105

Community law. And that Member States are obliged to ensure

(Footnote continued from previous page)

to the Council of Ministers in 1990, EC Bulletin Supplement 1/90
p.1l2. On 18 November 1990 the Commission approved a text
requesting accession and a mandate from the Council of Ministers
to start negotiations with the Council of Europe. See EC Bull.
11/1990, para. 1.3.203.

103. Affirmed in Re The European Scho@l in Brussels: D v Belgium

and the European Communities before the European Commission of
Human Rights, reported [1986] 2 CMLR 57. This decision follows

the Commission's earlier one: Conféderation Frangaise
Démocratique du Travail v The European Communities Applic
8030/77 [1979] 2 CMLR 229. (And see the detailed discussion of
the whole question in Part II in the Chapter on the European
Community).

104. To what extent accession by the Community to the European
Convention on Human Rights is desirable or necessary are
questions which will be addressed in Part II in Chapter 8. The
effect that such accession may have on the United Kingdom's 1legal
order will be dealt with in Chapter 10.

105. Rutili case 36/75 (1975) ECR 1219 at 1232; Hauer v Land
Rheinland - Pfalz (1979) ECR 3727; National Panasonic (UK) v
Commission (1980) ECR 2033; J.Pecasraing v Belgian State (1980)
ECR 691; Valsabbia v Commission (1980) ECR 907; Johnston v Chief

Constable of The Roval Ulster Constabulary (1986) 3 CMLR 240.

The exact status of the Convention in the Community legal order
is not at all clear. Professor Manfred A. Dauses in 'The
Protection of Fundamental Rights in the Community Legal Order'
(ELR (1985) p.398) makes a distinction between the 'substratum of
supra-positive principles of law incorporated in the Convention
and their substantive legal form'. He suggests that the former
can take precedence over even primary Community law, whereas the
latter are positioned below the Treaties but above secondary

(Footnote continues on next page)
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compatibility with fundamental rights when implementing Community

law.los

.

Unlike the case-law of the European Court of Human Rights, the
case-law of the European Court of Justice is directly incorporated
in the law of the United Kingdom by Statute, and judges are bound
to make their judgments in conformity with it:-

Section 3 of the European Communities Act 1972
Decisions on, and proof of, Treaties and Community instruments,

etc.

(1) For the purposes of all legal proceedings any question as
to the meaning or effect of any of the Treaties, or as to the
validity, meaning or effect of any Community instrument, shall
be treated as a question of law (and, if not referred to the
European Court, be for determination as such in accordance

(Footnote continued from previous page)
Community law. However this conclusion is based partly on the

GATT judgments, including International Fruit Company and Qthers
v_Produktschap voor Groenten en Fruit [1972] ECR 1219, which

declare that multilateral agreements concluded by the Member-
States can also bind the Communities. It may be that in the
future the Member States of the Community may not all be members
of the Council of Europe or bound by the Convention on Human
Rights. The application by Morocco to join the Community may well
be turned down, but it is quite possible that current Member
States of both the Council of Europe and the European
Communities, may decide they no longer wish to be bound by the
European Convention; see the comments of Lord Hailsham (former
Lord Chancellor) in the context of adopting the Convention as a
domestic Bill of Rights. (The Listener 12/2/1987, 'Would a Bill
of Rights Politicize the British Judges?' p. 16) Similarly,
states have denounced the Convention, (Greece denounced the
Convention in 1970 although Greece was not then a Member of the
Community). Other problems in this area include the reservations
made by some Member States of the Community as regards certain
Articles of the Convention, as well as the failure of all Members
States of the Community to ratify all the Protocols. The whole
question is discussed in Chapter 8 below.

106. Hubert Wachauf v. Federal Republic of Germany, Case 5/88,
judgment of 13 July 1989, para 18 [1989] ECR 2609. The
implications of these judgments are dealt with in more detail in
Part II in the Chapter on the European Community.
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with the principles laid down by and any relevant decision of
the European Court).

(2) Judicial notice shall be taken of the Treaties, of the
Official Journal of the Communities and of any decision of, or
expression or opinion by, the European Court on any such
question aforesaid; and the Official Journal shall be
admissible as evidence of any instrument or other act thereby
communicated of any of the Communities or of any Community
institution.

So, clearly judges in the United Kingdom are obliged to consider
the arguments and judgments relating to the European Convention on

Human Rights, as interpreted by the European Court of Justice at
Luxembourg, but only when deciding 'a Community Law question'. For

the present purposes 'a Community Law question' may arise in one
of three ways:

a) Is a national measure, taken in order to comply with

Community obligations, contrary to the Convention?107

b) Is a Community obligation under secondary legislation

107. For delegated legislation this happens through s. 2(2) of
the European Communities Act 1972, which empowers Ministers or
departments to make provisions or regulations. In Chapter 8.1.2.2
it is suggested that only these national measures are reviewable
for conformity with the Convention according to the case-law of
the European Court of Justice. Arguably also reviewable are any
national measures taken in a field occupied by Community law, or
where national action is 'influenced or restricted by Community
rules' see: See P. Karpenstein and S. Crossick (1981) 'Pleading
Human Rights in British Courts- the impact of EEC Law', Law
Society Gazette pp.90-91; Professor Joseph Weiler suggests that
in 'areas of Community jurisdiction' ie 'an area of positive
Community policy', Member State action is reviewable for
conformity with the human rights protected by Community law. Such
an area includes 'pre-emptible' areas such as Agriculture,
Competition, and Foreign Commerce' as well as areas where the
Court has held that 'Community competences are exclusive' -
'Fisheries and Common Commercial Policy' see 'Methods of
Protection' in A. Cassese, A. Clapham, J. Weiler (eds) European
Union - The Human Rights Challenge vol II Human Rights and the

European Community: Methods of Protection (Baden-Baden, Nomos )
(1991).
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with 'direct effect' contrary to the Convention?108

c) Has a 'primary Community fundamental right'109

meaning a
right contained in the Treaty of Rome and declared to

have 'direct effect' been violated?

It is probably not helpful at this point to speculate on how or
when Community obligations might come into conflict with the
Convention (this will be touched on in Chapter 8). But what is
clear is that, as the United Kingdom courts become more familiar
with, and more prepared to give effect to, Community law
principles, then the Convention, or at least to the extent it has
already been interpreted by the European Court of Justice in
Luxembourg, will inevitably come to be taken into account by the
United Kingdom courts.

Nevertheless, at present, the fact remains that in an area
which does not fall within one of the three categories outlined
above, the United Kingdom Courts and the European Court of Justice

108. See s. 2(1) of the European Communities Act 1972, which
incorporates directly applicable Community law into the United
Kingdom law without future enactment.

109. This relates mainly to Article 7 (prohibition on
discrimination on the grounds of nationality), Article 48 (free
movement of workers) , Articles 52 and 59 (freedom of
establishment and services) and Article 119 (principle of equal
pay). For the decisions of the European Court of Justice which
accord these Articles of the Treaty of Rome direct effect (either
individually or in combination), see: Collins (1984) European
Community Law in the United Kingdom 3rd edition (London:
Butterworths) p. 89-92. So far, the English Courts have been
unwilling to hold that the Treaty includes by implication the
rights found in the Convention see Allgemeine Gold- ungd
Silberscheideanstalt v The Commissioners of Customs and Excise.
(1978] 2 CMLR 292. In Scotland the Courts had held not only that
the Convention does not form part of Community Law in this way,
but also doubted that it has a part to play in statutory
interpretation Kaur v _Lord Advocate [1980] 3 CMLR 79. However
according to N. Walker the recent Scottish case of Lord Advocate
v_The Scotsman Publications Ltd (Inside Intelligence) [1988]
S.L.T. 705 is House of Lords authority for the proposition that
the Convention now has the same status in Scotish law as it does
in English law, see 'Spycatcher's Scottish Sequel' PL (1990) pp.
354-371 at p. 367.
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(hereinafter the ECJ) have not been prepared to consider the
Convention as part of Community law.
The judgment of the High Court in Allgemeine Gold und

Silberscheideanstalt v The Commissioners of Customs and Excise
provides a useful example of a situation on the fringes of the

interaction of Community law and the Convention.

Two men, Mr Thompson and Mr Johnson, fraudulently induced the
AGOSI Company (A German company situated in Germany) to part with
1,500 gold Krugerrands. Payment had been accepted in the form of
an unguaranteed cheque drawn on an English bank, which was
subsequently dishonoured. It was clear from the contract that the
Company retained ownership of the Krugerrands. The two men tried
to 'smuggle' the Krugerrands into England, but a customs officer
discovered the coins concealed in a spare tyre.

The action in the High Court arose from a request by the AGOSI
Company for the return of the Krugerrands on the grounds that they
were innocent, and that EEC provisions on the free movement of
goods, imposed on Member States a human rights obligation not to
confiscate property of a Community national without compensation.
No particular Article of the Treaty of Rome was relied on, but the
submission made by the plaintiffs was that the Treaty governs all
matters concerning the free movement of goods and within the
Treaty there is an implied guarantee for the respect of
fundamental human rights.

This was rejected by Donaldson J. (as he then was) who
refused to find any implied Articles in the Treaty of Rome. The
argument was rejected in the following way:

.

The Solicitor-General submits that the Treaty of Rome takes
effect according to its express terms and that there are no
implied Articles. He asks, forensically, why so many
distinguished people are wasting so much time debating the
need for a new Bill of Rights incorporating the provisions of
the European Convention on Human Rights if we already have one
in the Treaty of Rome and the relevant legislation giving
effect to that Treaty. It is a good question. In his
submission section 44 of the 1952 Act is quite unaffected by
the Treaty of Rome. If the Plaintiffs think that British
domestic legislation infringes the European Convention their
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remed{lbies in a complaint to the European Court of Human

Rights .o 111
I accept the Scolicitor-General's submissions...'

In September 1978, the Home Office had already presented a
memorandum entitled 'The European Convention on Human Rights and
its relationship with the Law derived from the Treaty of Rome.'
The following passage is of interest here:

The United Kingdom has opposed the view that the Convention
has become part of the general law of the Community and that
it is directly applicable in Member States. The United
Kingdom's view, in general, is that while the validity of a
Community act may be assessed against the background of the
Convention as an agreement to which Member States subscribe,
and while such an act may be qualified or even overridden by
fundamental principles, (of the kind found in Section I of the
Convention), which are clearly inconsistent with it, this is
not to suggest that every principle established by the
Convention constitutes a fundamental principle to which the
Community must necessarily be subject. (Quoted in BYIL 1978
p.366 (United Kingdom Materials on International Law)).

110. Their complaint was held admissible by the European
Commission of Human Rights, who later found by 9 votes to 2 that
there had been a breach of Article 1 of the First Protocol (No
one to be deprived of their possessions except in the public
interest) Applic. 9118/80, the report of the Commission is
annexed to the Court's judgment of 24 October 1986, Series A
volume 108 at p. 31. The Court found no violation of this Article
by 6 votes to one, and allowed a wide margin of appreciation to
States in this situation.

Note that in the English courts the Convention right in isolation
from Community law was given very little weight: 'Lest there be

any misunderstanding, let me make it clear that the fundamental
right upon which he relies is not that ancient right so dear to
every Englishman, namely the right to smuggle. It is the right
not to be deprived of property without compensation, save as a
penalty for the commission of a criminal offence' (at p. 294).
And in the Court of Appeal per Bridge L.J. 'If I were satisfied,
which I am not, that there is a principle in international law as
that for which the (German company's counsel) contends, I should
still be wholly unconvinced that it would be open to us to write
into the Customs and Excise Act 1952 the extensive amendments
which it would be necessary to introduce in order to give effect
to that principle...' 2 CMLR 292 at 295.

111. Donaldson J. [1978] 2 CMLR 292 at 295.
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So, in order to use the Convention as part of Community law it is
necessary to find specific provisions in the Treaty of Rome. In
this situation the Convention will be considered: 'they (the human
rights enshrined in the Convention) may be part of the background
against which the express provisions of the Treaty have to be
interpreted.'112

The second area where it was admitted (gbiter) that the
Convention would be taken into account, was where the rights and
duties of Community Institutions are under consideration. As the
Customs Officers in this case were not 'in this category' this
avenue was closed.

It is submitted that the most relevant area of overlap between
the Convention and Community law will be where secondary
legislation has been enacted to comply with Community

113 When interpreting this legislation it may be that

obligations.
one party will refer the court to a decision of the European Court
of Justice, which the court will be obliged to take into account
through s 3(1) of the European Communities Act 1972. The fact that
in the European Court of Justice the Convention is referred to as
part of the general principles of Community law, means that in
this indirect way the courts will be forced to familiarize
themselves with the substance of the Convention. The European
Court of Justice has clearly stated that Member States are to have
regard to the principles found in the ECHR when implementing
Community obligations through domestic legislation, or when
implementing secondary Community legislation.114

As we shall see in Chapter 8, judgments from Luxembourg are
more likely to use the principles and jurisprudence of the

Convention as an aid to interpretation, than to formulate concrete

112. Donaldson J. at 295.

113. Under s 2(2) European Communities Act 1972, the type (a)
situation referred to above.

114. See Rutili, Case 36/75 [1975] ECR 1219, and Wachauf, Case
5/88, 13 July 1989, [1989] ECR 2609.
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rulings on the scope of the Convention or the priority it should
be given in national law.

This appréach will probably be mirrored in the United Kingdom
courts, but the difference between a Community law situation and a
case involving statutory interpretation of a United Kingdom
statute (such as those dealt with in Chapter 1.1) is that in
theory, Community law may be superior to domestic legislation.lls
So it may be legitimate to depart from the words of a statute or
regulation or even the precedents of the Common Law, so as to give
effect to rights and obligations under the Treaties. To the extent
that the Convention is used to aid interpretation of Community law
it may well be that it already functions as a Bill of Rights which

can be used for judicial review of legislation.116

115. By virtue of s.2(1) of the European Communities Act 1972,
but see Duke v. Reliance Ltd. [1988] 2 WLR 359, where it was
decided that s. 2(4) of the European Communities Act 1972 could
not be read so as to distort the meaning of a British Statute in
order to enforce the Sex Discrimination Act 1975 in conformity
with an unimplemented Community Directive.

116. Of course under English law there is the possibility of a
direct clash between a statute passed subsequent to the European
Communities Act 1972 and accession to the Treaty of Rome, and the
Treaty itself. The likely outcome of such a clash will not be
speculated on here. Indeed Lord Bridge (the senior Law Lord),
speaking extra-judicially, has refused to express any opinion on
the matter, see 'Attempts towards a European Constitution in the
light of the British legal System' in J.Schwarze & R.Bieber
(Hrsg.) (1984) Eine Verfassung f#r Eurgopa (Baden-Baden: Nomos)
pp-115-120 at p.119. Lord Bridge comes out in favour of
incorporation of the Convention in domestic law, and is reported
as saying that 'if any judges wanted to say that by way of
Community law the European Convention could be directly applied
there was nothing to stop them doing so' (p.125 'Summary of the
Discussion'). More significant is the way in which the Convention
may be used to review delegated legislation passed as a result of
Community obligations: Section 2(2) European Communities Act 1972
(the type (a) situation mentioned at the beginning of this
section).
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1.3.1. Summary of the Uses of the Convention as part of European
Community Law

(1) The Convention is not an implied Article of the EEC
Treaty (Treaty of Rome), it has been dismissed in both the English
and the Scottish courts where the Community law factor is
incidental and not based on a specific Article of the EEC

Treaty.ll7

(2) Where an Article of the EEC Treaty is under
consideration, the case-law of the European Court of Justice may
well be of paramount importancella, to the extent that that Court
has referred to the Convention, the United Kingdom courts will be
bound to take the European Convention on Human Rights and its
case-law into account. This is particularly so when the issue
turns on the proportionality of the national derogation from the

Article of the EEC Treaty. 119

(3) Where the Community institutions and personnel are
involved, their behaviour will have to conform to the European
Convention on Human Rights and the United Kingdom Courts will
interpret the relevant law in this way, (so long as they have the
jurisdiction to do so). )

(4) More and more domestic legislation is likely to be
passed as a result of Community obligations, whether this is

117. AGOSI Case ( In the High Court) supra. See also Kaur v Lord
Advocate [1980) 3 CMLR 79, (Court of Session, Outer House) no
link to Community law found.

118. Due to Article 3(1) of the European Communities Act 1972.

119. See Chapter 8.1.2.1. and the Rutili case. This situation is
the type (c) case referred to at the beginning of this section.
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120 121

apparent or not. It is legitimate to use the Convention to
interpret this legislation, where ambiguities arise. In the case
of delegated legislation which gives effect to Community
obligations, Courts may be entitled to hold such legislation to be
invalid by reference to the principles of Community law (which
include the principles found in the Convention).

(5) Where Community Member States are interpreting and
implementing Community provisions such as a Regulation or
Directive with direct effect then that Community provision has to
be interpreted and implemented so that regard is had to the
European Convention.122 A Community obligation with direct effect
in the United Kingdom would be interpreted in accordance with the

Convention, due to the obligation to refer to the case-law of the

120. For difficulties in this area see Duke v Reliance Systems
[1988] 1 All ER 626, where the question arose: was the Sex
Discrimination Act 1975 passed with EEC Direction 76/207/EEC in
consideration? The House ©of Lords concluded that the 'Proposals
for the equal treatment directive date 9 February 1976 were in
circulation when the Bill for the Sex Discrimination Act 1975 was
in discussion but it does not appear that these proposals were
understood by the British Government or the Parliament of the
United Kingdom to involve the prohibition of different retirement
ages linked to different pensionable ages.' (At p.635).

121. Not only because the Convention is part of the background
against which Community law must be interpreted, but also due to
the rule of statutory interpretation, that legislation ought to
be interpreted so as to conform with international law or
international obligations. (In the Kaur case (supra) Lord Ross
doubted whether this rule was applicable in Scotland as regards
the European Convention on Human Rights: 'With all respect to the
distinguished judges in England who have said that the Courts
should look to an international Convention such as the European
Convention on Human Rights for the purpose of interpreting a
United Kingdom Statute, I find such a concept extremely difficult
to comprehend. If the Convention does not form part of municipal
law, I do not see why the Court should have regard to it at all.'
(At para. 39 of the judgment).

122. John n v. Chief Constable of RUC, [1986] 3 CMLR 240.
(European Court of Justice) and see also Wachauf v. F.R.G., Case
5/88, judgment of 13 July 1989, para. 18 [1989] ECR 2609. This is
the type (b) situation referred to at the beginning of the
section.
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European Court of Justice.123

It is unlikely that this
interpretative method would put the national court in the position
of having to consider the validity of Community obligations, as
this would be for the European Court of Justice to determine.
Should a United Kingdom Court have to decide whether to follow the
obligation or hold it invalid, due to it being irreconcilable with
the Convention, it is submitted that court would usually choose
the Community obligation over the Convention. This is so, as

reference to the European Court of Justice would reveal that:

The protection of such rights, whilst inspired by the
constitutional traditions common to the Member States must be
ensured within framework of th ru re and obijectiv

of the Community.
This means that a United Kingdom Court would have to interpret a
Community act with direct effect, not only with regard to the
Convention, but also within the framework of the objectives of the
Community. As the Convention has no overriding fundamental status
in the United Kingdom, preference would probably be given to the
obijectiv of the Communi which pr mabl he Communit

obligation under consideration was trying to give effect to.

1.4. As a Factor to be Taken into Account by Administrative Bodies
when Exercising their Discretion

In an early case of judicial review, R v Secretary of State for

Home Affairs ex p. Bhajan Singg,lzs Lord Denning held that

'immigration officers and the Secretary of State in exercising

123. The full details of this case-law are dealt with in Chapter
8.

124. International Handelsgesellschaft case 11/70 [1970] 1125

at 1134 , emphasis added, quoted and relied on in Hauer v Land
Reinland - Pfalz [1979] ECR 3727; and again more recently in
anwalt Freiburg v Keller 239/85 [1987] CMLR 875.

125. [1975] 2 All E R 1081.
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their duties ought to bear in mind the principles stated in the
Convention. They ought, consciously or subconsciously, to have
regard to the principles in it- because after all, the principles

in the Convention are only a statement of the principles of fair

dealing; and it is their duty to act fairly.'126

However in a later case, R v Chief Tmmigration Officer ex p.
Salamat 5191,127 he significantly changed his position, and the

status of the Convention in this context, finding the Convention
to be 'indigestible':

I desire, however, to amend one of the statements I made in R
v _Secretary of State for Home Affairs, ex parte Bhajan Singh.
I said then that the immigration officers ought to bear in
mind the principles stated in the convention. I think that
would be asking too much of the immigration officers. They
cannot be expected to know or apply the convention. They must
go simply by the immigration rules laid down by the Secretary
of State and not by the convention. I may also add this. The
Convention is drafted in a style very different from the way
which we are used to in legislation. It contains wide general
statements of principle. They are apt to lead to much
difficulty in application; because they give rise to much
uncertainty. They are not the sort of thing which we can
easily digest. Article 8 is an example. It is so wide as to be
incapable of practical application. So it is much better for
us to stick to our own statutes and principles,ligd only look
to the convention for guidance in case of doubt.

Lord Denning was not alone in taking this stance. Roskill LJ (as
he then was ) in his concurring judgment stated: 'there are no
grounds for imposing on those who have the difficult task, which
immigration officers have, to perform the additional burden of
considering, on every occasion, the application of the
»129 Similarly Geoffrey Lane LJ stated 'One only has

4

convention.

126. At 1083.

127. [1976] 3 All E R 843.

128. At p. 847.

129. At p. 849, he also felt that the dictum of Scarman LJ (as
he then was) in R_v Sec of State for the Home Department, ex
parte Phansopkar [1975] 3 WLR 225 to the effect that it was the

(Footnote continues on next page)
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to read the Article in question, article 8(2), to realize that it
would be an impossibility for any immigration officer to apply a
discretion based on terms as wide and as vague as those in article
8(2).'

It is important to note that these judgments are based on the
practicality of asking immigration officers to consider Article 8
(the right to respect for family life etc.) when deciding
individual immigration cases. If the rationale for the irrelevance
of the Convention in this area is the intolerable burden it would
place on busy immigration officers, who are ill-equipped to apply
'general statements of principle', then the questions arise: is it
relevant for other public bodies such as Ministers, 1local
authorities or other bodies acting in a judicial way? And may
other Articles be distinguished as less difficult? For example,
Article 3 (prohibition of torture, inhuman or degrading treatment)
has no limitation clause and is arguably more capable of
'practical application’.

In R v Sec. of State for the Home Department ex p.
Fernandes130 the Court of Appeal, relying on the Bibi case, held
that the Secretary of State was under no obligation to consider
whether his actions were in contravention of the Convention. Again
this was in the context of deportation of immigrants and the

interpretation of Article 8.

But it is suggested that this was an unfortunate extension of
the rule in Bibi which was based on the impracticability of
immigration officers balancing the various factors involved in
Article 8. The same argument cannot be applied to decisions of the
Secretary of State who should be able to consider and evaluate the
provisions of the Convention and even its case-law. Although the
Convention does not give rise to enforceable rights as it is not

(Footnote continued from previous page)
duty of public authorities in administering the law, to have

regard to the Convention, was too wide.

130. [1981]) Imm A R p.l and Times Nov 20 1980.
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part of the law, the Treaty was entered into by the Executive and
as such produces international obligations on the Crown. As a
member of the Executive and a Crown employee it is surely not
illogical that the Secretary of State should at least take into
account these obligations when making decisions, even if
technically not bound by them in national law.

The facts of R _v a £ he Home Departm X p.
Kirkwood131 provided an opportunity for the courts to hold that
the Secretary of State was obliged to consider the Convention when
Article 3 was alleged. This they declined to do. Earl Kirkwood was
wanted in the State of California on a murder charge. He was
arrested in England, and after a request by the United States
Government for his extradition, he was committed to prison. As his
return to California could mean many years on 'death row' should
he be convicted, he applied to the European Commission of Human
Rights, c¢laiming that his extradition would lead to cruel and
degrading treatment as prohibited under Article 3.132 The 'death
row' phenomenon can be stated as follows: once the death penalty
has been passed, there is a complex and lengthy system of appeals,
the litigation usually goes on for several years, the constant
anxiety of not knowing whether the death penalty is to be commuted
or not can be extremely distressing.

Earl Kirkwood had filed an application against the United Kingdom
with the European Commission of Human Rights. The Commission

131. [1984] 2 All E R 390.

132. Note cruel and degrading treatment would be directly
imposed on the State of California, which is not a Party to the
Convention, however it is now clear that the responsibility of
the Extraditing State may be incurred by the actions of non
Contracting Parties or even private bodies. See Altun v F.R.G.
Applic 10308/83 D & R vol 36 p. 203 and the rejection of the
United Kingdom's argument in the Kirkwood case before the
European Commission of Human Rights (Applic 10479/83 v U.K.
[1984] 6 EHRR 373) that the application should be declared
inadmissible ratione loci. This important development 1is
discussed in full in Part II, when the Soering judgement of the
Court is considered. (Judgement of 19 July 1989, Series A, vol
161).
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indicated to the United Kingdom Government that the hearing on
admissibility would take place in March 1984, but in February
1984, the Secretary of State issued a warrant ordering Mr.
Kirkwood to be surrendered to the United States authorities. Mr.
Kirkwood applied for judicial review of the Secretary of State's
decision, claiming it was unreasonable on the following three
grounds:

1) That the Secretary of State had failed to consider the
legal obligations on the United Kingdom to provide him with
an effective remedy in the event of a breach of Article 3
of the Convention.

2) That he had failed to consider the fact that, if Mr.
Kirkwood was extradited before his hearing with the
Commission, he would be deprived of that remedy.

3) That he had prejudiced the Commission's findings or had
decided that Mr. Kirkwood should be returned irrespective
of the findings of either the Commission or the Court of
Human Rights.

Mann J. relying on the Fernandes case, held that the Secretary of
State was not bound by obligations under the Treaty as it was not
part of the law of the United Kingdom. And therefore it was not
unreasonable to continue with the extradition in isolation from
the provisions of the Convention or the pending proceedings in
Strasbourg.

This reasoning does not stray outside the autonomous concept
of a 'reasonable' decision. For a decision to be unreasonable the
test is that laid down by Lord Greene M.R. in the Wednesbury
case133 whereby a decision is considered unreasonable if:
relevant factors have been ignored, irrelevant factors have been
taken into account, or the decision is one which no reasonable
decision maker could have made. Ostensibly an objective test,
there is here plenty of scope for judicial abstinence or

133. Associated Provincial Picture Houses v Wednesbury
Corporation [1947] 2 All E R 680.
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interference. According to the decision in Kirkwood, the
Convention is not a factor to be taken into account.

At this point we might draw the interim conclusion that
judicial resistance to the use of the Convention as a factor
involved in administrative decision making, is particularly
strong. This is so despite the early dicta of Lord Widgery C.J.:
'There is no doubt that the terms of the Convention ... are
properly to be regarded in this country where an issue in this
country makes them relevant, and if authority were necessary for
that, it is to be found in Birdi v Secreta a for Home
Affairs.'l34

Although the courts have now refused to hold that the
Secretary of State is obliged to decide in conformity with the
Convention, it should be noted that the House of Lords has stated
(obiter) that 'The most fundamental of all human rights is the
individual's right to life and, when an administrative decision
under challenge is said to be one which may put the applicant's
life at risk, the basis of the decision must surely call for the

most anxious scrutiny’', per Lord Bridge in R _v. Home Secretary, ex

B. Bugdaycaz.l35 This passage was relied on in the Sgering
case136 by the European Court of Human Rights in dismissing the

applicant's contention that there had been a breach of Article 13
of the Convention as he had not been able to argue his right under
Article 3 in the proceedings for judicial review of the Secretary
of State's decision to extradite him. The Court found that he" had
not presented the details of the conditions which would amount to
inhuman and degrading treatment should he be extradited, and that
if he had done so 'such a claim would have been given "the most

anxious scrutiny"'.137 It is suggested that it was unfortunate

134. R v _Sec of State for the Home Department ex p. Bhajan Singh
in the Divisional Court [1976] 1 QB 198 at 202.

135. [1987]) 1 All ER 840 at 952, and see Templeman at 956.
136. Judgment of 7 July 1989, series A, vol. 1l6l.

137. At para. 122 of the judgment.
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that the European Court did not agree with the Commission's
138 that in these circumstances the United Kingdom's
law, as developed by the courts, was in violation of the
Convention as there is no real possibility of an effective remedy

conclusion

when one complains that an administrative decision violates one's
rights under the Convention. The passage from the House of Lords
judgment actually refers to the right to life whereas the
applicant would have been claiming the right not to be subjected
to inhuman or degrading treatment. The European Court of Human
Rights merely left the issue open concluding: