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PART I: BACKGROUND AND CONTEXT






1 INTRODUCTION

1.1 The principle of open government

1.1.1 General context

In the European Union (EU) context, openness in the decision-making process may constitute a
fairly novel concept, but amongst the EU Member States it amounts to a well-established legal
principle. Openness in the legislative decision-making process was already well-established in the
European nation-state during the 18th and 15th centuries, and was recognised as an essential
element of the nascent democratic systems in Europe. It emerged during the transformation of the
class soctety into the parliamentary system. Openness was achieved through the opening-up of the
plenary sessions of parliament and through the publishing of verbatim records and other documents
underlying the legislative process. Administrative openness is of a much more recent date, at least
for the majority of the Member States, and has been said to constitute another step in the continuing
democratisation process. During the 1960s and 1970s, there was a growing belief in those countries
that also the executive branch of government also had to be opened up. At the national level, this
led to the adoption of rules on public access to government-held documents, whereas, at the local

level, meetings of governing bodies were also opened up.

Openness in the decision-making process can be achieved through the opening-up of meetings or
by providing access to documents/information underlying the decision-making process. It should
be stressed that in Europe, open meetings are not a common practice within most of the Member
States’ (central) administrations.! As for parliament, except for open plenary sessions,
parliamentary committees in most countries are still closed to the public.? Open government is,
therefore, predominantly achieved through rules on public access to documents. The present
research covers both aspects, i.c. meetings and documents, which shall be referred to as “open
government.” Thus, open government can be defined as the situation in which everybody has the
possibility to acquire knowledge about government activities, in which meetings, where decisions

are prepared or taken are open to the public and/or documents underlying the decision-making

! See the draft working document of the Committee of Institutional Affairs containing recommendations on
openness in the EU, Rapporteur J.B. Bonde, 28 May 1997, PE 222.237/rev., p. 7.
2See §1.1.2.1.1.



process are accessible (upon request or active supply). In the academic literature, other definitions

of "open government" can be found, which may be more widely or narrowly drafied (see §1.1.3).

Openness in the decision-making process is closely related to democracy. It is an undisputed fact
that in order for a democracy to function it requires openness in the decision-making process.
Without the availability and accessibility of information it is not possible to exercise control and
keep those in power accountable, or to participate in an informed and enlightened manner.
Openness in the decision-making process constitutes an essential aspect of any democracy,
however conceptualised. The extent of openness needed for a democracy to function properly
depends on the type of democracy that is embraced. The importance of having access to
information, i.e. knowledge, has been understood perfectly by dictators. Their first action when
they get into power is to cut off all channels of information, and to bring the information supply
completely under their control. Total secrecy allows them to pursue their own goals without any

control and interference from outside.

It should be observed that in democracies much information is already in the possession of the
public through the supply of information as a result of the government’s own-initiative (active
information supply). The government is under the democratic duty to inform its citizens of the
issues under discussion, the decisions taken and the reasons for their adoption. Open government,
in the specific sense of access to documents, must be seen as complementary to the duty of the
government to provide information on its own initiative. They are both aspects of democracy, but
serve different goals. The latter duty aims at the ordinary citizens, whereas the former is, in
particular, directed at interested citizens, such as academics, joumnalists or civil society. However, it
would be dangerous if active supply of information by the government were the only means to get
access. Open government allows anybody to get information independently of the government,
whereas in the case of active supply people are dependent upon the goodwill of the latter. It is thus
the government itself which determines what it shall release, in what form and at what time.
Consequently, the possibility to conceal or manipulate the truth is much greater. Apart from the
active supply of information and open govemment, much information comes into the public
domain through the mechanism of ministerial responsibility and parliamentary inquiries. In current
times, the mechanism of ministerial responsibility has appeared insufficient to provide enough
openness to hold the government to account (see in detail §1.1.2.1.2). Some insight into the inner
workings of government may also be gained through the courts (law and auditors), for example, the
court may insist on the provision of information as evidence to support an assertion or by requiring

reasons for decisions which effect our lives.?

3 Birkinshaw (1996), p. 269. He discusses the role of the courts in the UK in helping to achieve openness or
fuller provision of information.




In addition to arguments based upon democracy, justifications for open government has also been
sought in fundamental rights, and, in particular, in those rights relating to participation, such as the
right to vote and the right of freedom of expression and information, The oldest example of the link
between openness and fundamental rights is offered by Sweden, where the right of public access to
documents constitutes an aspect of the right of freedom of the Press. Clearly, in order to exercise
the right to vote or freedom of expression, one needs to have access to information. Other
arguments, some of which are less normative, have been advanced to justify a certain degree of
openness in the decision-making process. These arguments have been made in particular with
respect of the right of access to government-held documents. The basic reasons underlying the
introduction of such legislation differs per country.* For example, alongside the argument based
upon democracy, public access to information regarding the administration was in the Netherlands
explained from the idea of the Rechtsstaat.’ Another reason underlying, in particular, the Swedish
rules on public access, is one based upon control and efficiency.® Efficiency would benefit from
openness within the administration, as it would mean that all civil servants know that they are
operating under control of the public eye, and this knowledge would contribute to preventing
corruption and maladministration. The argument based upon corruption often underlies recently
adopted rules on public access to documents. Publicity is further said to be desirable as it enhances
the confidence of the citizens in their executive/administration. This is one of the primary
arguments underlying the adoption of the rules on public access to documents in the European

Union.

In the academic literature and in the law of international organisations, open government and, in
particular, the right of access to documents is more often viewed as a fundamental human nght.
The fundamental nature has been claimed on the grounds that open government is essential to
democracy and/or for the exercise of certain fundamental rights. In spite of the growing recognition
of the fundamental nature of the right of access, only Sweden and Finland have accepted this status,
although it must be stressed that many other EU Member States have enshrined provisions in their
constitutions relating to open government and/or its specific facets. So far the European
Convention on Human Rights (ECHR) has not recognised the right of information as a fundamental

right. However, as can be seen from analysis of the case-law, and in particular that of the

* See Voorhoof (1991), p. 33. He provides a short overview of the different purposes which undertie the
introduction of legislation on public access to documents in different countries.

% Through the publication of government information, the citizens gain clear understanding of the policy-
proposals and the data which underlie a policy. This increases the possibilities, according to the Dutch
Government, of judicial review before or after the decision has been taken. See also Akkermans (1992), p.
971.

§ See also the speech of the Swedish Minister of Justice at the seminar on "the Principle of Publicity,
Transparency and Public Access to Documents in the EU," Academy of Trier, Stockholm 16-17 September
1996.



Commission, it appears that steps are being made in the right direction.” The European Court of
Human Rights has accepted that the government may be under positive obligations to provide
information under Article 8 ECHR conceming the right to respect for private and family life. In
contrast, the Human Right Commission has been more progressive, as it recognised the existence
of positive duties under Article 10 ECHR.

The concern expressed at the national level in respect to openness seems to have its counterpart at
the international level. In recent decades, increased attention has been paid to the issues of
transparency and openness in the context of international organisations, the prime example clearly
being obviously the European Union. Although the EU had a relatively late start, it was not until
the early 1990s that it made its first hesitant steps to open up it seems now to have taken the lead
among all other intemnational organisations, such as the World Bank, the IMF and the World Trade
Organisation, all of which are facing similar demands to become more democratic, transparent and
open.® In these international organisations, transparency and openness are in particular seen as
crucial for good govemnance, as they make it possible to keep those in power accountable for their

policies and performance.

In this introduction the concept of open government, its foundation(s) and its status have been
addressed in a very cursory fashion. The latter two issues shall be analysed thoroughly in Chapters
2 and 3. In the remaining part of this introduction the emergence of openness in the nation-state
(§1.1.2.), international organisations(§1.1.2.2) and the EU (§1.2) will be analysed, and the research
question underlying this thesis will be made explicit (§1.3). In order to prevent any confusion about
the exact substance of this study, the concept of open government will be defined more precisely
and will be contrasted with other terminology used in this field of law (§.1.1.3).

7 See, in particular, Guerra and others v. Italy, 19 February 1998, (1998) 26 EHHR and McGinley and Egan
v. UK, 9 June 1998, (1998) 27 EHRR. These cases are treated in §3.4.3.
® Curtin (2000), p. 9.

|




1.1.2 The historical background of open government

1.1.2.1 The emergence of open government in the nation-state

1.1.2.1.1 Legislative openness

As already noted, parliamentary openness emerged during the transformation of the class society
into the parliamentary system.® In many countries the press has played a central role in establishing
the principle of public debates and publication of the records of parliamentary debates. In the
United Kingdom (UK), at the end of the eighteenth century, the last phase of the battle for freedom
of the press centred on the right to report on the deliberations of the Parliament.'® In this period, the
public was grudgingly permitted to be present, but it was not allowed to make notes. Despite
numerous precautions to prevent publication of these debates, extracts of such debates after
appeared in the newspapers. In 1771, the battle was decided in favour of the journalists, and since
then it has been possible to report parliamentary debates without any interference. In France, it
seems that the question of parliamentary openness was not a matter of controversy." Public access
to debates seems to have been the result of an accidental situation: the fact that the chamber in
Parliament, which was reserved to the "third" estate could host thousands of people. As a result,
many people came to listen and to express their opinions. Moreover, two representatives of the
Parliament, who wanted to keep their electors informed about what happened in Parliament and
what decisions had been taken, founded a "Joumal des Debates,” which was printed and sold from
1789. The principle of parliamentary openness, i.e. public access to the debates of Parliament and
publication of the proces-verbaux of the debates, was subsequently enshrined in the Constitution of
1791. In the Netherlands, during the Bataafse Republic, the political press was established, and
much was written about public affairs."” Inspired further by France, where the representatives
deliberated in public, the National Assembly, when it came together for the first time met in public
(1796). Its Rules of Procedure prescribed publicity of meetings, and prohibited the system of

imperative mandates (“imperatief mandaat”)." When the Dutch became one nation the principle of

® Cramer (1958), p. 1-61.

1 Ibid., p. 24-27.

" 1bid,, p. 27-28.

2 Ibid,, p. 40-61.

' This system of fixed mandates meant that representatives acted in accordance with the instructions given
by their principals. This system amounted to the representation of interests of only a small group of people.
Ibid., p. 7.



public meetings and the prohibition of the imperative mandate was enshrined in the Constitution of
1815 on the initiative of Belgium, but only in respect of the Second Chamber. Until the revision of
the Constitution in 1848 the First Chamber met behind closed doors. In the US, the right to report
parliamentary debates was achieved without much resistance.'

According to Cramer, the emergence of the principle of parliamentary openness may be explained
by referring to the abolition of the imperative mandate." As long as the representatives acted on the
basis of instructions ("last en ruggepraak") of their principals, openness was not strictly necessary.
The principals knew how their representatives would act in the Assembly, and they were kept
informed by them of its course. It was probably assumed that the representatives would indeed
follow these instructions. It has been argued that the need for openness became necessary with the
introduction of the free mandate.'® As a consequence, outsiders wanted to know what happened in
parliament, and they wanted to control what their representatives were doing. In Cramer's opinion
this link can be witnessed, in particular, in Sweden, but also in the UK, France, the Netherlands and
Germany."

Openness of the legislative decision-making process is a result of the idea of the "Rechtsstaat." '®

All western democracies abide by the principle of parliamentary openness. As far as public
meetings are concerned, almost all constitutions prescribe the publicity of plenary meetings of
parliament (both chambers), but with the possibility to sit in closed sessions in particular
circumstances.’® In contrast, the rules regarding committee meetings, which are rarely of a

constitutional nature, vary widely.” In principle, the public may attend all committee meetings in

1 Ibid,, p. 28-30. From 1790 the House of Representatives allowed unofficially the attendance of journalists,
whereas the Senate opened its doors to the public in 1794, During the same period, a semi-official
presidential magazine was launched, which for numerous vears provided the American newspapers with
parliamentary reports.
'S Ibid., p. 31.

' This explanation is given by Cramer (1958), p. 8 and 31. Cramer wrote his dissertation about the
emergence of the parliamentary press in Europe.

"7 Cramer observes that this link is very clear in respect of Sweden, as in the Swedish Constitution of 1772 a
provision was enshrined which required representatives to act in independence, and for decisions to be made
Public. See Cramer (1958), p. 31.

¥ De Meij (1980), p. 418.

"Ibid.. See the Constitution of Belgium (Article 47), Netherlands (Article 66), Finland (Section 50),
Denmark (Section 49), France (Article 33), Germany (Article 42 in respect of the House of Representatives,
and Article 52 in respect of the Senate), Greece (Article 66), Italy (Article 64), Luxembourg (Article 61),
Spain (Article 80), Sweden (Article 4, Chapter 2 of the Riksdag Act), Austria (Article 32 in respect of the
House of Representatives, and Article 37 in respect of the Senate), Ireland (Article 15(8-1/2). Portugal has no
constitutional provision, but the meetings of Parliament are public, see the website of the Portuguese
Parliament at http://www.parlamento.pt). In the UK, the House of Commons, deliberates normally in public.
It has, however, the right to secure privacy of its meetings and of its committees, see Wade/Bradley (1993),
p- 229.

% Strom (1998), p. 42-45. The Constitution of Finland prescribes that meetings of committees are in general
not open {Article 66).
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Ireland, the Netherlands *' and the UK, while these committees are in a legislative mode. In Spain,
although the public may not attend, committee meetings are open to the media, which makes them
far from private. On the other hand, meetings in the remaining parliaments are in principle not open
to the public.” It should be noted that in many cases mixed rules apply. For example, in Portugal,
committees can decide to open up their meetings to the public, whereas in Greece, although the
committee meets in private to consider legislation, meetings are opened at the initial stage, when
the general orientation Bill is examined. The choice between public and private meetings obviously
affects the members' informational advantages. Public meetings mean that party leaders can
monitor the performance of committee members and enforce strict party discipline. Private
meetings can give certain members an advantage as long as other members belicve that important

information resides behind closed doors.®

Only a few constitutions regulate the publicity or accessibility of parliamentary documents.
However, there is a general right to have access to documents of parliamentary institutions, in
particular to those connected with the exercise of the Parliament's primary function as legislature.
In fact, it is normally provided that all parliamentary documents must be published.”> This means
publication of all draft legislation, verbatim records of debates and the documents submitted to
parliament.*® In respect of access to documents of parliamentary committees, differences may exist

among the provisions of the Member States.

2 In the Netherlands, since 1980, all commitiee meetings in the Second Chamber have been public.
However, there are exceptions (including meetings dealing with committee letters or procedural matters).
Meetings of the First Chamber are open to all members of Parliament but closed to the public. See Stram
(1998}, p. 45.

%2 This is stated explicitly in Section 50 of the Finnish Constitution.

3 Strom (1998), p. 42.

* The Constitution of Finland prescribes in Article 50 that the Parliament must publish its papers, whereas,
in the same Article it is stated that the minutes and other related documents of the Committee shall be made
available to the public, unless a Committee for a compelling reason decides otherwise for a given matter. In
Article 33, the French Constitution provides that a verbatim report of the debates shall be published in the
Official Journal. In Article 64, the Italian Constitution provides that the Standing Orders determine the
manner in which the workings of the Committees shall be made public. In the German Constitution, Asticle
42 determines that true and accurate reports on the public meetings of the House of Representatives and of its
Committees do not give rise to any liability. A similar provision exists in the Austrian Constitution which
mentions that no one shall be called to account for publishing true accounts of proceedings in the public
sessions of the House of Representatives and its committees (see Article 33). This provision also applies to
the Senate and its committees (Article 37).

¥ See also the Opinion of Advocate General (AG) Tesauro in Case C-58/94, Netherlands v. Council [1996)
ECR 1-2169.

% Curtin (1995), p. 392.



1.1.2.1.2 Administrative openness

Although legislative openness emerged in the 18th and 19th century, only Sweden recognised, as
early as 1766, that democracy also requires openness of administrative actions. Indeed, most other
European countries only reached the same conclusion two centuries later in the 1960s and 1970s.
Underlying the extension of legislation on public access to administrative documents in many
countries, was a changed vision of the political awareness of the citizen, and increased involvement
of the executive as a result of the newly-established welfare state system (which had made the state
a predominantly regulatory country).”’ Participation, political awareness and enhancing democratic

control over the executive were repeated slogans.®

The need for administrative openness has been said to constitute another phase in the still-
continuing democratisation process.” The desire for more openness has been explained by pointing
to the democratisation spirit existing in the 1960s. The call for more democratisation is related to
the shift in power between the citizens and the state. The powers of the executive/administration
have grown enormously (see below), but also those of citizens with respect to the government.
Citizens have an income and social security benefits, which makes them less vulnerable to
manipulation. Moreover, they are more educated and possess numerous rights, etc. In this period,
citizens have developed new ideas, which aimed at making them more conscious and assertive
(aware). They had new visions about the state and their role in that state. Their views were directed
against the mentality and paternalism of rulers, and aimed at involvement ("inspraak™) and
participation ("medezeggenschap"). The call for more openness should be considered against the
background of these new ideas. In fact, in this period, for example, administrative procedures were
introduced in the Netherlands which aimed at involving the citizen more in the decision-making
process, especially at a local level. Another reason for administrative openness might have been the

growing awareness that party government does not always respond to citizens’ preferences.

But also the state had changed. After the Second World War, in all Western European democracies
a shift of power from the legislative to the executive branch of government could be noticed.*® The
emergence of the Welfare State, with the increase of State interference and, thus, regulation in all

areas of public life, meant that the parliament had increasingly to delegate legislative powers to the

7 De Meij (1980), p. 418. The account which follows below draws heavily from a Report which was drafted
by the Dutch Commission Biesheuvel in the light of the introduction of legislation on public access to
documents in the Netherlands (Biesheuvel: Openbaarheid Openheid 1970).

% De Meij (1980), p. 418,

* Biesheuvel (1970), p. 3.



executive. As a result, parliament lost its power of control over that part of the legislation which it
delegated. Moreover, more and more policy areas have been extracted from the control of the
parliament due to internationalisation. It has been argued that the European Union is now involved
in some way or another in every field of public policy. Currently, the most important decisions are
no longer taken in parliament, but by the executive. As a consequence, at the very time the increase
in the tasks of the executive made it most needed, the possibilities to parliamentary control of the

executive have diminished.

Moreover, government itself has lost control over the administration. As a consequence of the
increase in tasks, it is impossible for the minister, who is responsible for what happens at his
department, to oversee everything that is happening.®' It is clear that the practice of delegation has
increased the power of the administration, while, at the same time, this power is to a large extent
outside democratic control. This shift in power means that administrative openness, which
according to constitutional theory should be achieved through the principle of ministerial
responsibility, appears no longer sufficient (see above). The core of the argument remains outside
public parliamentary discussion, and the parliament often only has the power to confirm or to reject

a decision.

Ministerial responsibility, as the sole device for keeping the government accountable, seems to
have become inadequate.” It has been argued that the executive has to be made more accountable.
The Dutch (government) Committee Biesheuvel, established to examine the introduction in the
Netherlands of access to documents legislation, pointed out that openness of the administration, for
example, through legislation on public access to administrative documents, would mean a
correction of the shortcomings in the effectiveness of the principle of ministerial responsibility. It
would make the exercise of democratic control by Parliament easier, and, at the same time, help
ministers better to understand what is happening in their departments and to exercise control.* It
would, further, allow the public to control the executive, and make the latter directly accountable to
the public opinion. It is interesting to note that the same argument has been relied upon by the UK

Government for many decades to oppose the introduction of legislation on public access to

3 See Craig/DeBiirca (1998) who point to the net-empowerment of the executive branch of government in
the nation-state, p. 157. See further Biesheuvel in respect of the Netherlands (1970), p. 3-11: See Austin in
respect of the United Kingdom, p. 395.

3! See Biesheuvel (1970) in respect of the Netherlands, p. 18-19. See Austin in respect of the UK, p. 395.

%2 According to (Dutch) Constitutional theory, openness of the administration has to be assured through the
principle of ministerial responsibility. As the parliament deliberates in public, the business of the government
is discussed in public and all information supplied by the government will automatically come in the public
domain

%3 See in respect of the UK, for example, Turpin (1995), p. 70 ("ministerial responsibility has become a
fiction"). See also Austin, p. 395. See in respect of Netherlands, Biesheuvel (1970), p. 20 ("ministerial
responsibility is close to a public law fiction®).

3 Biesheuvel (1970), p. 22-23.




government documents. It has argued that such a law would harm ministerial responsibility and
civil servant anonymity.®® The UK Government has for a long time held the view that the UK
Government is a good example of a democracy which functions well without greater freedom of
information (see §2.3.3 and §3.2.1).

A more normative argument, despite having its foundations in the shift of power, is that because
the most important decision-making organ of the State is no longer the parliament, but the
executive/administration, the latter itself has to be opened up and to be made directly accountable

to the people.

Today, it has been accepted in most Western countries that democracy requires that also the

7 and

administrative process should also to a certain extent be open.® Except for Germany®
Luxembourg, the other European countries have all adopted rules at a constitutional or legislative
level which grant citizens a right of public access to the documents of the public authorities.
Sweden (1766),* Spain (1978),” the Netherlands (1983),° Austria (1987),* Portugal (1989),%
Belgium (1994)*, Finland (1999)* have introduced rules on public access at the constitutional
level. Not all these constitutional provisions grant, however, a direct enforceable right of access to
documents. The following Member States introduced (also or only) ordinary legislation: France

(1978),* the Netherlands (1978),“ Denmark (1985)," Greece (1986),® Austria (1987-1990),%

3% Austin, p. 396. See §3.2.1.

3¢ Curtin (1995/1), p. 78.

37 Recently also the Federal Government of Germany has adopted draft legislation on public access to
government documents (published on the internet at http://www bmi.bund.de). At the level of the Landern,
three countries have already adopted legislation on public access to government documents (Beslin,
Brandenburg and Schleswig-Holstein), whereas others are working on it.

3 See the Freedom of the Press Act 1766, Chapter 2 on the public nature of official documents. This is a
constitutional law in Sweden.

% The general right of access to papers held by public authorities arises out of the principle of publicity of
acts of the legislature, executive and judiciary enshrined in the third paragraph of Article 9 and Articles 80
and 105 and 120 of the Constitution. See AG Tesauro in Netherlands v. Council, op cit., p. 2169,

“® Article 110 of the Constitution (following a revision in 1983).

“! Article 20 of the Constitution (following a revision in 1987).

“2 Article 268(2) of the Constitution (following a revision in 1989).

“* Belgium Constitution, Article 32 of the consolidated version of the Constitution, 17 February 1993. This
Article was introduced when the Constitution was revised in 1993 (entered into force on 1 January 1995). See
further "Wet betreffende de openbaarheid van bestuur,” 11 April 1994,

“ Under the heading of fundamental rights are mentioned the freedom of expression and the right of access
to information, see Section 12 (former Article 10(2) of 17 July 1919 (following amendment in 1995)).

“S Loi n° 78-753 du 17 juillet 1978.

“ Wet openbaarheid van bestuur, Staatsblad 1991, 703.

“T Lov No. 572, 19 December 1985 om offentlighed i forvaltningen.

“ Law No 1599/1986, which subjects the right to numerous conditions and exceptions.

* Bundesgesetz vom 15 Mai 1987 iiber die Auskunftplicht der Verwaltung des Bundes und eine Anderung
des Bundesministeriumsgesetzes 1986 (BGB1 1937/287, amended by BGB1 1990/357 and 447).
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Italy (1990).%° Portugal (1993)* and Ireland (1997).2 The UK has also adopted, after decades of
strife, a Freedom of Information Act (FOI) at the end of 2000.® Moreover, this issue has been
recently under discussion in the Council of Europe, which is preparing a general concept for an
FOI law (see §3.4.1).

The legislation adopted in the above-mentioned countries varies considerably in substance, and
ranges from rather conservative to very progressive rules (for example, respectively, the former UK
Code of Practice and the Swedish legislation). Differences regard the legal nature of the regulation,
the objective, object of access, scope, recipients, forms of access, exemptions, procedural aspects,
remedies and duties of officials in respect of information. The rationale behind the adoption of a

public access law differs among the above-mentioned countries.

In Europe, the way to open up the central administration has been predominantly through the
adoption of rules on public access to documents. In contrast, in the United States (US), the method
of public meetings has also been used. In the US, there exist both at federal and national level
"sunshine laws", which are "open meeting” laws.> The Sunshine Act of 1976 allows access to
those agency meetings, the deliberations of which determine, or result in, the joint conduct or
disposition of official agency business. One week before its convening, the meeting has to be
publicly announced. Meetings may, however, be closed by a decision of a majority of the members
on the basis of one of the exceptions provided for in the Freedom of Information (FOI). Unlike
national "sunshine laws," the federal law does not require the keeping of minutes or verbatim
transcripts of public meetings, but records should be kept of closed meetings. Where judicial
review is sought in court for the decision to hold a meeting in closed session, the burden of proof is
upon the agency in question. In addition to the "sunshine laws," there exists the Federal Advisory
Committee Act of 19725 One of the objectives of this law is to ensure that, whenever possible,
advisory committee meetings are open to the public and accessible. Again, sufficient advance
notice should be given of the meeting in the Federal Register, and any person, subject to reasonable
restrictions is, allowed to attend, file a written statement or make an appearance. Moreover, the Act
requires the keeping of detailed minutes, along with conclusions, which must be available for
inspection and copying. With respect to the advisory committees, the FOI exceptions apply with

some modifications. There are some closed sessions during advisory committee meetings, which

%% Legge di 7 Agosto 1990, n. 241, nuove norme in materia di procedimento amministrativo e di diritto di
accesso ai documenti amministrativi. The right is not a public right, but only persons with a specific interest
may request for documents.

5! Law 65/93 of the Assembleia da Republica of 26 August 1993.

52 Freedom of Information Act 1997 (Number 13 of 1997).

33 FOI Act of 30 November 2000 at http://www.homeoffice. gov.uk/foi/foiact2000.htm.

54 Birkinshaw (1996), p. 59-60.
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are usually for discussion of proprietary information. A quick and informal appellate procedure

exists to challenge decistons.

1.1.2.2 The emergence of transparency and openness in international organisations

From its establishment, the European Community was an extremely closed and opaque
organisation. Due to the absence of any serious challenges from outside to open it up, it remained
like this for forty years. During that time, the Council met without exception behind closed doors
and the legislative process was conducted in total secrecy in the absence of any duty to publish, for
example, records/explanations of voting, minutes or other legislative documents. The Commission
was not much better, and was viewed as a remote, closed and unaccountable bureaucracy.”’ All
phases of decision-making, including the implementation (comitology) phase, were conducted in
private and under strict confidentiality. Moreover, no rules existed providing for public access to
documents, which would have made public scrutiny possible. This lack of transparency and
openness is not so strange given the diplomatic methods classically employed by international
organisations. Diplomacy is, by its nature, a fairly untransparent enterprise and does not take place
in the sunshine. Part of the problem with the EU is that it is moving, in this and in many others

respects, away from the classical model of an international organisation.

However, not all intemational organisations have suffered from a similar initial lack of
transparency and openness. As early as 1834, open government was, for example, a feature of the
Swiss Confederation.®® This example was followed by two important contemporary intermational
organisations: the United Nations (UN) and, in a lesser manner, the Council of Europe. It has been
suggested that this open spirit might have been inspired by a feeling that some international
organisations in the past had been undermined by excessive secrecy which lead to fear and
disgust.” Another more direct motive might have been that more openness was a reaction to the
"ambush" politics of the dictatorships defeated in 1945.% In the context of the UN, the Second
World War did play a role in encouraging more openness. At the first session of the UN General

Assembly, a proposal was tabled by the Latin American countries which led to a resolution urging

55 Tbid., p. 57-59. See extensively on this Act. the study conducted for STOA (European Parliament),
*Transparency and Openness in Scientific Advisory Committees: The American Experience,” European
Parliament 167 327/Fin.St, October 1998 Luxembourg.

% Working Document of the Committee on Institutional Affairs containing recommendations on openness in
the European Union, op cit.

57 Lodge (1995), p. 345-346.

58 See Curtin (1995), p. 396. The Swiss confederation was established by a treaty between the Swiss cantons.
%% This happened to the German Bund, ibid.

% Ibid., p. 397.
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ECOSOC to prepare a Convention on Freedom of Information. This proposal has been explained as
constituting a reaction to wartime censorship.” The proposal regrettably did not lead to the
adoption of a Convention on FOI (see Chapter 3.4.1).

From its establishment, the Rules of Procedure (RoP) of the General Assembly of the UN stipulate
that the Assembly and its main committees shall meet in public, unless there are exceptional
circumstances which require it to close the meeting.® The same rule, although without the
requirement of the existence of exceptional circumstances, applies to other committees and
subcommittees.” Also the ECOSOC and the International Court are also required to meet in public,
unless they decide otherwise.* Despite the general rule that the Security Council has to hold its
official meetings in public, it has, in recent years, been increasingly meeting privately or informally
instead of in public.*’ It is often said that the important decisions of the Security Council (SC) are
taken by the Permanent Members in private meetings, behind closed doors, before the formal
Council meets. It is therefore important to note that the practice, and not just the formal rules, of an
organisation need to be examined before one is in a position to ascertain how transparent and open

such organisation actually is.

As far as access to documents is concerned, the records of the meetings of the principal organs of
the UN are, as a general rule, published, although exceptions exist, for example, in respect of
records relating to private meetings.* Publicity is also the rule in respect of the other documents
produced by the principal bodies.”” It should be noted that, for several years now, negotiations and
debates have been underway in the General Assembly regarding the possible reform of the Security

Council, and in this regard calls have also been made to make it more accountable, transparent and

¢! Encyclopaedia of the United Nations (1990), p. 309.

52 See the website of the United Nations, http:/www.un.org/Depts/dhlresguide.

% Rules of Procedure of the General Assembly, Rule 60/61.

® International Court, Rule 46; The Trustee Council also used to meet in public (it suspended its operations
in November 1994), see Article 42 and 43 of its Rules of Procedure.

% See Rule 48 RoP Security Council, which provides for publicity of Security Council meetings, unless it
decides otherwise. The informal meetings should not be confused with official private meetings as provided
for by Rule 48 RoP. See Bailey (1988), p. 42.

% In respect of public General Assembly meetings, the verbatim records of the plenary meeting are published
(also the summary records of committees), whereas in respect of private meetings a Press Release may be
issued (Rule 61 RoP GA). In respect of formal Security Council meetings, the verbatim records of and the
documents annexed thereto, shall be published (Rule 54), whereas in respect of formal private meetings a
Press Release will be issued (Rule 55). No public records exist in respect of informal private meetings.

¢ The text adopted (resolutions and decisions) by the General Assembly and the Security Council are
published, and so are the reports of committees.
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democratic.®® Since 1998, the general information supply of information within the UN has been

scrutinised. %

The institutions of the Council of Europe (COE), which is a regional organisation, are not as open
as the United Nations.”™ Like the General Assembly (GA) of the UN, the Parliamentary Assembly
(PA) of the Council of Europe meets in public, and publishes records of its proceedings and all
other documents. However, the committees are of the Council of Europe are less open than those of
the UN. The COE committees do not, as a rule, meet in public, and the only texts which must be
published are the reports adopted and the statements made.” In addition, the Council of Ministers
is a very closed institution. The Council meets in private, unless it decides otherwise. Furthermore,
it has complete discretion to determine what information shall be published regarding the
conclusions and discussions of meetings held in private.” In November 1994, the Ministers'
Deputies, however, took an important decision towards a more open information policy, which
means that more documents are now published and that others are declassified quicker.” In
September 1998, the Deputies adopted a procedure for granting public access to document which
have not yet been declassified.™ Excluded from this policy, however, are amongst other
documents, minutes of the Ministerial sessions and records of proceeding of the Deputies and
human rights cases. Access may further be refused if the documents are produced outside the
General Secretariat, and the author has not given permission for it to be made available. Other
exceptions regard documents related to unfinished documents, the protection of privacy and

international relations.

% See, for several members insisting on transparency: Press Release GA/9826; “Assembly continues
consideration of Security Council reform and discusses permanent and non-permanent Council membership
and use of veto,” 17 November 2000. See also Press Release GA/9693; “General Assembly concludes
consideration of Security Council reform,” 20 December 1999.

% General Assembly Report of the SG 16 October 1998, A/53/509 (Questions relating to information). See
Curtin (2000), p. 9.

™ Information can be found on the COE' s website at http:/www.coe.fr/cm.

™ See, for the public character of the meetings of the Parliamentary Assembly, Article 35 of the Statute of the
Council of Europe. The official reports of debates of the Parliamentary Assembly, as all official documents
adopted by it, are published, see respectively Rule 30(1) and Rule 22(1) Rules of Procedure of the PA 1999.
In respect of the private character of committee meetings, see the Rules of Procedure of the Parliamentary
Assembly, Rule 47(3). In respect of its documents, see Rule 49(6) RoP PA 1999,

72 Article 21 of the Statute of the Council of Europe. The same rule also applies in respect of the Deputies,
see (implicitly) Article 9(c) of its own Rules of Procedure.

7 Decision of November 1994 (bttp://www.coe fr/cm/introfidoc.1.html). Since that date decisions of the
Deputies are published and the records of its proceedings, which remain confidential, are to be declassified
after 10 instead of 30 years. In human rights cases, the records and decisions of the Deputies are confidential
and declassified after 30 years. The confidential records of the biannual meetings of the Ministers are now
declassified after 10 years, and after each meeting a Press Release is issued. Public documents of the
Committee of Ministers are: the text adopted, the statutory reports, and the replies to parliamentary questions.
" See the Decision on access to documents of 15 and 18 September 1998, (CM(97)54, CM(98)81, GR-
AB(98)10).
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Finally, the Nordic Council must be mentioned. This body, which is composed of the
representatives of the national government and the national parliaments of the five Scandinavian
states, has from the start functioned in almost complete openness. In principle, its meetings and
documents are open to the public, unless the nature of a matter requires a decision of the Council to
the contrary (Article 6 of its Statute).”

In the recent decades, increased concern can be witnessed about the issues of transparency and
openness in the context of various other international organisations, such as the World Bank, the
International Monetary Fund (IMF) and the World Trade Organisation (WTO). In their first
decades of existence, the first two organisations were highly secretive organisations, answering
only to their member governments and providing little information to the public.” Since the 1980s,
numerous Non Governmental Organisations (NGOs) have exercised pressure on the Bank to
provide more information about its plans and policies claiming that this would help the Bank to do
its job better. It was argued that, if development bank project planning and design were open and
transparent, fewer disastrous projects would be approved and a greater opportunity to promote
development alternatives would exist.”” These pressures led a decade ago to the adoption by the
Bank of a disclosure policy, which was revised in 1983. It appears that no international
organisation has faced more demands to open up than the World Bank. The IMF is now starting to
experience similar demands to provide information about its plans, policies, decision-making
procedures and the effectiveness of its programs. Since early 1990s it has been disseminating more

information about its activities.™

Despite its successful role in devising multi-lateral trade rules and advocating trade liberalisation,
the WTO has been criticised by some as undemocratic and non-transparent.” Currently informal
consultations on external transparency are taking place in the context of the WTO. After earlier
discussions on internal transparency in the General Council, which resulted in improvements in the
daily working environment, similar efforts are now being made to improve communications
between the WTO and the public (external transparency).” At the Geneva Ministerial Conference
in 1998, Ministers recognised the importance for enhancing public understanding of the benefits of
the multilateral trading system in order to build support for it. They also reaffirmed the need to
work towards this end and called for ways to improve the transparency of WTO operations. In this

75 See Curtin (1995), p. 399.

7 Florini (1999), p. 22-26, at p. 22-23.

" Ibid., p. 23. See also Woods (2000), p. 826.

™8 Ibid., p. 25-26. See also Woods, ibid.

™ See the Communication of Hong Kong, China (27 October 2000) submitted in the context of the informal
consultations in the General Council of the WTO on external transparency.

At http://www wto.org/search97¢gi/s97 cgi?.

% See about internal transparency the WTO news items overview of October 2000 ("Internal transparency
and the effective participation of members") at http://www.wio.org.
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regard, several Member States have submitted communications at the end of 2000 in which they
made a number of suggestions.* Most delegations mention the need to develop further the WTO
website, and to strengthen the 1996 Derestriction Decision concerning access to WTO documents.
It has been said that many documents concerning the WTQ's core activities are not made available
to the public in a timely manner. The suggestion has been made to take steps to derestrict certain
documents quicker (for example, minutes of formal Council and Committee meetings), and to
reclassify certain types of documents as non-restricted.** Furthermore, the US and the European
Commission have proposed the holding of open meetings, although this proposal has, however, not
been received positively by all delegations.” In the same line of ideas, Canada suggested to
webcast its own interim Trade Policy Review meeting. Under the heading of external transparency,
enhanced dialogue with the NGOs has also been discussed, although according to the delegations,
this is primarily the responsibility of the members. External transparency can however facilitate
this dialogue.® It has,. nevertheless, been acknowledged that more can be done in respect of
dialogue at the WTO level, for example, through the holding of symposia and seminars.®

The recent discussion on transparency and openness in international organisations must be seen in
the context of the good governance agenda.*® Good governance was placed on the agenda of many
international organisations at the end of the Cold War, when calls for democracy and better
government increased. As a result, many international organisations are now pressing governments
around the world to increase standards of democratic representation, accountability and
transparency.”” With some delay they also started to question what good governance means for the
way in which they are structured themselves and how they make and implement decisions.

International organisations are challenged in terms both of their legitimacy and their
effectiveness.” Within the international organisation itself, its legitimacy may be contested by
states who feel inadequately consulted or represented within organisations. Good governance can

be applied to describe greater participation, accountability and faimess among states within

8! For example, European Community (2 October 2000), United States (10 October), Australia (12 October
2000), Canada (16 October 2000), Hong Kong, China (27 October 2000), Norway (1 November 2000). At
hitp://www.wto org/search97¢gi/s97 cgi? (search term “transparency™).

%2 For example, Australia has stressed the negative effect of keeping open meetings or webcasting them, see
the Australian Communication, ibid.

¥ The United States has proposed to explore the idea of opening some of the WTO Council and committee
meetings to observers, just as the plenary sessions of the Ministerial Conference have been opened to
observers. The European Community has proposed the keeping of an annual open meeting of the WTO and,
on a voluntary basis, to open up, for NGOs and parliamentarians of the country under review, the meetings of
the Trade Policy Review Meeting. See respective Communications.

8 See the Communication of the European Community, ibid.

% See, for example, the Communications of the United States, the European Community, Canada and
Norway, ibid.

¥ Woods (1999), p. 39.

% Ibid.

% Ibid.
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international organisations (international governance).*” On the other hand at the global level, that
is to say, the link between individuals, people, groups and intemational organisations, good
governance means that institutions are challenged by non-state actors and domestic lobby, raising

broader issues of global democracy.®

The democratic deficit that exists in the European Union, as a result of the widening of jurisdiction,
has its parallels in several other international institutions, such as the IMF and the World Bank.”'
These institutions have put good governance on their agenda as they realise that their programmes
need to be understood and perceived as legitimate, not just by governments, but also by a wider
range of actors. Moreover, almost all international organisations have accepted the limitations of a
purely state-centred system of representation in world politics, and hence many have opened up to
some scope for participation by NGOs. In the 80s and the early 90s state-centred international
politics based upon sovereignty was under attack. Since that time, the participation of non-
governmental organisations has been encouraged, and concepts of global civil society have been
developed.” There has been a tendency to move away from the older more state-centred views of
international relations and towards a more global approach, and this new approach has made an
important contribution to thinking about democracy at global level.” In particular, the rise of
global civil society constitutes a great impetus for greater transparency and openness in
international organisations.* As civil society grows, its demands for transparency will do too. It
should be noticed that, in recent years, the new idea has emerged that civil society should be
enabled to participate in the decision-making process and not only be consulted.” Obviously, this
would require even greater, and more timely, access to information. Other positive factors for
enhanced transparency at international level are the positive attitude of the United States (in those
organisations of which it is a member) as well as the improvements in technology.” In particular,
the possibilities that modern technology offers for the dissemination of information and
communication are incredible, and constitute the future ticket for unlimited transparency and

openness.

¥ Tbid., p. 41. Woods 1999 Article treats with the issue of international governance in general. In a more
recent Article (2000), he treats the issue of international governance, but only as far as the IMF and the
World Bank are concemed, p. 823.

% Woods (1999), p. 41.

% Ibid., p. 57-58.

2 Ibid., p. 41.

% Ibid., p. 40-41.

* Florini (1999), p. 30. See also Woods (2000), p. 827.

% Curtin (1997), p. 34-40. She explains concisely the rise of global civil society.

% Florini (1999), respectively p. 26 and p. 30.
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Finally, it deserved mentioning that transparency and openness were also mentioned in the Code of
Conduct adopted by the Council of the OECD on 23 April 1998.°” The latter has adopted a set of
12 "Principles for Managing Ethics in the Public Service”, of which the sixth principle stipulates
that "the decision-making process should be transparent and open to public scrutiny.” Thus,
transparency and openness have also been emphasised in the context of achieving higher standards
of conduct in the public service (good administrative behaviour). It should be noted that the
function of transparency and openness differs to the context. In the context of managing ethics in
the public service, the primary function of transparency and openness is public scrutiny and
accountability, whereas in the context of global governance, its function is foremost to allow

participation.

7 See the Second Report of the Committee of Independent Experts on allegations regarding fraud,
mismanagement and nepotism in the European Commission, p. 113. At http.//www.curoparl.eu. int/experts.
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1.1.3 Concept and Terminology

1.1.3.1 Open Government

In this section, the concepts and terminology which underlie this study will be set out. Open
government, as defined in this study shall further be set against other definitions of “open

govemnment” and “freedom of information.”

For the present purposes the concept of "open government" is defined as follows:

“Open government”: Government is open, when everybody has the possibility to acquire
kmowledge about government activities through the granting of access to meetings where public
decisions are taken or prepared, and by making available decisions and documents (actively or on

request) which underlie the decision-making process. o

Before looking in more detail at this definition a conceptual problem must be addressed. According
to some authors openness means only public access to government documents, and not access to
meetings. Three arguments have been put forward in support of this understanding. First, it has
been noted that a lot of information is written down and can compensate for the lack of other
sources. Information which is not somehow documented is hard to access after the event has taken
place.” Secondly, it is relatively easy to formulate judicial rules and regulations that grant access to
documents, and these rights can be tested in Court. Finally, rules and regulations on access make it
hard for the government to manipulate the flow of information. These arguments are all true, but it
should be stressed that not all information is documented, and there is always the danger of the
"file behind the file." The effect of openness might lead to the situation in which officials do not
write down everything as they know that it will be released. A further negative effect is that when
written and oral information contradict, each other people will most of the time tend to rely on the
written information, even though it might be wrong. Public meetings have an advantage over
access to documents in that citizens can judge for themselves. It permits the public to know about

the documents being discussed, but also about the nature of the discussion and the quality of the

% This definition is close to that of Curtin (1995), p. 393.
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individual contributions that are made.'® The interplay of ideas can be better understood by
following discussions at meetings than by the mere studying of documents.'” Of course the
advantages of attending meetings, as explained above, depends to a large extent on the educational
background of the particular citizen. No doubt there are large groups of citizens who are not able to
make sense of, at times, the rather complex issues which are discussed. This indeed constitutes a
problem, however, it does not constitute an argument against public meetings, but rather a

necessity to make complex issues more understandable for the ordinary citizen.

Obviously, there are also counter-arguments to the opening-up of meetings which differ according
to the organs/institutions under consideration.'” The main argument is that, like the danger of the
“file behind the file", there exists the danger of "the meeting behind the meeting.” In general, there
will always be the risk that decisions are no longer being taken in the open meeting, but in the
corridors for the reason that officials/members cannot engage in free and frank discussions. This is
one of the main arguments advanced against opening up the meetings of the EU Council, when it is

acting in its legislative capacity (see §5.3.3.2)."®

The author does not share the view expressed
above, i.e. that openness means only public access to documents. Public meetings constitute a
different, but important, way to achieve openness in the decision-making process, and, therefore,

constitute an aspect of the concept of open government.

Returning to the definition used in this thesis. In this definition open government constitutes a
factual situation. However, open government has also been defined in the academic literature as
constituting a legal situation: a complex of rights and duties.'"™ This type of definition has been
contested by Klinkers, as mixes up the "cause" and the "result," He argues that open government is
a factual situation, which comes into being as a result of rules of positive law which prescribe open

government, and because these rules are also observed in practice. Thus, positive law is one of the

* See Sejerstedt in Larsson (1998), p. 46. Larsson, who agrees with Sejerstedt, gives his own summary of the
arguments of the latter.

'® Working document of the Committee on Institutional Affairs containing recommendations on openness in
the EU, op cit., p. 8.

' See also Report on Openness within the EU, Committee on Institutional Affairs, Rapporteur Lédw, p. 20
(EP 228.441/fin).

192 For example, in respect of Parliamentary committees, it has been argued that they turn committee
meetings into potential advertising fora for committee members. The members might use the meetings for
such re-election purpose as credit claiming, advertising and position taking. Moreover, open meetings are
unlikely to foster inter-party compromise, see Strom (1998), p. 42.

19 Those supporting open Council meetings would counter this arguments by saying that many key-issues
will take place in the corridor or in closed preparatory meetings, whether the main meetings are open or not,
and that after a while people will stop playing to the gallery. See Report on Openness within the EU,
Committee on Institutional Affairs, op cit., p. 20. See further §5.3.3.2.

1% See, for example, the definition of Rooij/Niewenhuis in Klinkers (1974), p. 20. Translation is that of the
author: "Open Government is the legal situation, created by positive law, which obliges the government to
conduct certain acts in public, to take decisions and make them public, and to make accessible or available
relevant documents."
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causes of the result called "openness.” The author shares the view of Klinkers.'” She further would
like to add that any government, which is sincerely committed to openness, should enact “open
government” through legislation, as only in this way will citizens be assured of an autonomous
legal right, with corresponding legal duties for the government, which cannot be changed without

democratic consent (involvement of the parliament).

"Government" for the purpose of this thesis refers to both international and national authorities.
The term is, however, limited to those branches of govemment that are involved in the policy-
making process, i.e. the legislative- and the executive/administrative branch. The third branch of
the government, the Courts, have been excluded from the research, as they are not supposed to be
directly involved in the policy decision-making process, and because the philosophical arguments
underlying the need for openness in respect of the Court differ from those advanced in respect of

the other two branches of government.

In the literature, more widely drafted definitions of open government can be found than the one
used in this research. For example, Birkinshaw defines “open government™ as the right to have
access to information, "to attend government meetings unless it is clearly not feasible, and to
participate in the policy-making and consultation exercises, and rule-making camied out by
government agencies, public authorities or government-sponsored bodies."'® The definition used
in this thesis is narrower as it comprises only the information aspect, and excludes from its scope
the participation aspect. The reason for this is that the aspect of participation constitutes a topic in
its own right, and justifies a separate doctoral thesis. Open government might also comprise,
besides the issues of access to documents/meetings and participation, such aspects as the duty to
draft documents in a clear way and the duty to explain information provided to the citizen.'” These
issues are, however, in this thesis brought under the term "transparency” (see beneath), as to

reserve open government purely for the information aspect.

Another term which is frequently used in this field of law is “freedom of information.” This notion
has been used in many different ways, but it usually refers to the issue of public access to

documents/information.'®

However, in some jurisdictions, for example, the US, it may also
comprise the issue of opening up government meetings, their advisory bodies and their client
groups to public scrutiny. In the UK, these two situations are often referred to as “open

government.”'® Freedom of information may also involve access by individuals to files containing

19 See similar Klinkers (1974), p. 19-21.
1% Birkinshaw (1997), p.28.
19 See Voorhoof (1991), p. 34. He notes that it might even be possible to bring the equal opportunity of
citizens to get a job in public authorities under the concept of open government.
]‘f: II:Ji_IZdnshaw, (1996), p. 1. The definition is mentioned in Birkinshaw (1997), p. 28.
1d.
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information about them.'” A completely different meaning is given to the term in intemational

human rights instruments, in which it is usually defined as "the freedom to seek, receive and impart

*I' The author prefers to use the term “open

information and ideas through any media.
government” to indicate all three distinct facets of openness rather than “freedom of information,”

as the latter term is very imprecise.’

1.1.3.2 Transparency

The discussion about openness in the decision-making process in the European Union takes place
in the context of the wider debate on the lack of "transparency.” Transparency, like subsidiarity, is
a very imprecise term, which should be understood more as an expression of a political objective
by the institutions than anything else.''> Mather observes that the term "transparency" has become
part of EU jargon to the extent that it tends to be applied in an "esoteric” fashion to the EU' s
practices.””* The EU has given it an individualistic interpretation, which, according to Mather, has
made it easier for its actors to claim that they have achieved transparency.'” It seems that often
when one refers to transparency in the context of the Union, one refers to what the institutions do

about it.

But can transparency be defined in more abstract and objective terms?'' Literally, the term refers
to the ability to see completely through something. In the words of Curtin, “transparency evokes an

image of clear panes of glass through which sunshine (or light) can beam in an unrestrained

" hid,

1 Osterdahl (1998), p. 38. In Chapter 1.2, she discusses extensively the definitions given by various authors
of the term FOI, and its relationship with related concepts such as freedom of the press, opinion and
expression.

112 See also Bullinger (1985), p. 340. Although Bullinger makes his remarks in a different context (ECHR)
than the context of this thesis, he prefers not to use the term FOI "since it is often used without a precise
meaning or with different meanings."

13 Curtin (1998/1), p. 4. Twomey (1996) notes that the notion of transparency is complicated by multiple
layers of meanings and the varied contexts in which it arises, see p. 839.

114 Mather (1997), p. 11.

'3 Ibid.. In Chapter 4 what the institutions understand under the notions "transparency” and *openness” will
be explained. It will be shown that the Commission is interpreting openness in a wider fashion than that in
which it is used for the purposes of this research. See also Piris (1994) who defines transparency as “clarity
and openness,” see p. 449.

16 Twomey (1996) notes that some agreement exists as to what the principal elements of transparency are.
He lists among those elements: "access to personal information, openness of the legislative process,
consultation prior to enactment, consolidation and clarity of legislative instruments, publication of measures
adopted and access of the individual to unpublished documents. He is not very clear amongst whom exactly
this agreement exists. It is not clear whether he merely lists those clements which. according to the
institutions and Member States, amount to transparency in the European Union, or whether he is trying to
give a general conceptualisation of transparency (abstract fashion), see p. 838.
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fashion.”'!” Mather has defined three dimensions of transparency for the needs of a liberal

"8 The first dimension is public access to information, which includes

democratic polity.
accessibility in practical terms (clear terminology and clarity of procedures). This first dimension
she calls "openness.” The second dimension of transparency regards letting the citizens know why
and how decisions have been made so that those who have made them can be held accountable
(access to the thinking behind decision-making). This second dimension should be applicable in
every society that claims to be /iberal. The third dimension is necessary for liberal democracy. This
entails that the degree of transparency should be sufficient to empower the people, or those
interested, to contribute to the decision-making process (effective popular access to the decision-
making process). She notes that this aspect constitutes, however, more a function of transparency.
It should be pointed out that what Mather defines as "openness” is wider than the definition of
openness used (see above). Tentatively, one might explain transparent decision-making process as
one which enables citizens to know who is responsible for what decision, and how the decision was
reached; i.e. the decision-making procedure should not be so complicated that one cannot
understand it. Further, the decision itseif and the documents underlying the decision should be
phrased in terms which are easily understandable (not too much jargon), and, in the case of public
meetings, it should be possible to follow the discussion. Finally, the decision needs to be published
and should be reasoned, and there must be the possibility of access to the documents underlying the

decision-making process, or/and the meetings or deliberations (open government).

It follows from what has been said above, that transparency as a concept is wider than openness. It
is possible to have a decision-making process which is open, but which lacks transparency. For
example, people might have enough information about the government's decision-making process
as they have access to government documents or meetings (openness), but because the process as
such is so complex they do not understand how the decision was reached (transparency).'” Another
example is that the substance is so difficult that people cannot make sense of it, despite having

access to meetings and documents.

17 Curtin (1998/2), p. 108.
18 Mather (1997), p. 9.
"% See Lodge (1995), p. 365 and Larsson (1998), p. 40.
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1.2 A brief introduction to the issue of open government in the European

Union

For forty years, the European Union remained an opaque and closed organisation, without any
serious challenges from outside to open up. Some signs of interest in the issue were shown by the
European Parliament (EP) in the 80s, and by a few Member States during the Intergovernmental
Conference (IGC) negotiations at Maastricht in 1990. The issue was, however, placed high on the
political agenda only in the aftermath of the signing of the Maastricht Treaty. The Danish "No" to
the Treaty, and the public debate which was subsequently triggered, revealed the public's concem
about the lack of transparency and openness in the Union's decision-making process. The
explanation for this sudden attention lies in the fundamental changes which the Community had
undergone, and its democratic deficits, which were now so obvious that the lack of openness could
not longer be ignored. After the issue was placed as a priority point on the political agenda, many
measures have been taken to enhance openness, amongst which the opening-up of some Council
meetings and the adoption of rules on public access to Council and Commission documents (the
"Code of Conduct"). The trend towards openness has continued as a result of the continuous
pressure of a number of forces, and certain negative events, such as the corruption scandal in the
Commission. This scandal, which led to the Commission's resignation, highlighted again that

openness remains the currency of accountable govemnment.

The discussion on transparency and openness is not taking place in isolation, but is part of the
wider debate on democracy and legitimacy within the European Union. The Union is suffering
from a democratic deficit, of which the lack of transparency and openness constitutes just one
aspect. Although, there is no doubt about the need to enhance democracy in the Union, there is no

agreement in the literature as to what theory of democracy is the most suitable for the Union.

In the beginning, the issue of openness, and, in particular, access to documents, has been
approached by the institutions in a rather non-fundamental fashion.'? The institutions have treated
the issue as an element of good administration, in order to increase public confidence in the
administration and to generate public support (social legitimacy). The measures to open up the
European Union have not been adopted out of the conviction that openness constitutes an essential
element of democracy. However, in recent years, a more fundamental approach towards the issue
in general, and, in particular, in respect of public access to documents, can be witnessed.'” The

principle of openness was enshrined in the Treaty on the European Union, together with the right of

129 See also Curtin (2000), p. 11 et seq. See in detail §4.5.1.
12 1bid.. See in detail §4.5.3.
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access to documents of the EP, Council, and the Commission (Article 255 EC). The right must be
implemented within two years of the Treaty's entry into force (May 2001). In the interim period,
i.e. prior to the implementation of Article 255, also the European Court seems also to have adopted
a more fundamental approach towards the issue, and it seems that the right of access is gradually
evolving into a fundamental right in the European context. This development is evidenced also by
the recently-adopted Charter of Fundamental Rights in the Union, which, in Article 42, enshrines
the right of public access to EP, Council and Commission documents. Besides being part of the
fundamental rights debate, the right of access constitutes also an aspect of the debate on European
citizenship. This right must be seen as a typical "European citizenship” right, as it allows citizens to

be political beings.'?

122 Shaw (1997), p. 424. See also Curtin (1999), p. 73-74.
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1.3 The Research Question

The general aim of this study is to contribute to an understanding of the concept of "open

government" as applied in the European Union, by analysing it from a legal point of view.

The main research question can be formulated as:

How has the principle of open government been approached, implemented and applied in the

European Union? To what extent might this principle play a more fundamental role in the future?

In order to be able to answer the main research question, and to achieve the general aim of the
present study, the general context of the principle of open government needs to be set out. The
concept of "open government” has been developed in the context of the nation-state. The purpose
of Part I of the research, which is divided into three chapters, is to examine the emergence of open
government at state level and the different contexts in which it is embedded, as this will add to our
understanding of the issue in the European Union context. In the preceding paragraphs of the
present chapter, the question as to when, and why at that particular moment, legislative and
administrative openness emerged in the nation-state was addressed. This paragraph was followed
by a brief examination of the appearance of the issue of open government in a number of

international organisations.

Chapter 2 consist in an analysis of the indisputable link existing between openness and democracy
in the nation-state. The availability of, and access to, information is essential for the functioning of
any democracy, however conceptualised, as it constitutes the prerequisite for accountability and
participation. However, different theories of democracy exist, ranging from elitist theories to more
participatory forms of governance. The question which anses immediately is if there exists a link
between the type of democracy on the one hand, and the extent of openness and the way in which it
is to be implemented on the other hand? In Chapter 2, an attempt will be made to provide a
satisfactory answer to this question. The main streams of democratic theory as far as their relation
to citizen participation and openness is concerned, shall be analysed. It will be shown that the need
for information is more pressing in those theories which put more emphasis on citizen participation

than more elitist theories in which the role of the citizen is largely reduced.
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However, democratic openness is just one legitimate objective of government, but others exist,
amongst which, efficiency and effectiveness. Is it, nevertheless, possible to reconcile efficiency and
effectiveness with the democratic demand for openness? This chapter shall conclude with a brief

analysis of the tension which exists between open/democratic- and efficient/effective govemment.

The principle of open govemment, and, in particular, the right of public access to documents, has
often been linked to the question of fundamental rights. In the literature, a number of philosophical
arguments have been advanced to support the assertion that open government, and/or the right of
public access to documents, constitute a fundamental right. What arguments have been raised in
favour and against this assertion, and are they convincing? As the case for openness has also been
based upon arguments of a less normative nature, these arguments shall obviously be discussed too.
Following this normative part, the remaining part of Chapter 3 focuses on the developments in this
field in positive law. How has the principle of open government, and in particular the specific facet
of public access to documents, been approached (legally) in the Member States, the EU
(introductory remarks) and within the context of the Council of Europe? Specific attention shall be
paid to the case-law as regards access to information of the Court and Commission of Human
Rights. Can it be concluded, on the basis of the entire analysis, that the right of public access to
government documents constitutes a fundamental human right in making?

Moving from the state level to the European level, Part II consists of an analysis of the emergence
of the issue of openness in the European Union, and places the issue in its wider contexts (Chapter
4). Preliminary to this research, an examination shall be undertaken into the different visions as
regards to what kind of entity European Union is (§4.2). The European Community developed from
a more "classical” international organisation into an organisation which might evolve in a political
entity in its own right. But what exactly is its legal nature? It is necessary to treat this point first, as
it explains why the European Union should be democratic and open (see Chapter 2). Moreover, the
way in which the Union is categorised has consequences for the paradigm of open government to
be applied in the Union. The following section (§4.3) regards the emergence of the issue of open
government in the European Union. It will explain why the Union developed in such a closed way,
when the issue emerged in the Union, and why at that particular moment, what were the motives

behind the transparency measures, and what actions have been taken up to now.

The discussion about the lack of openness in the decision-making process of the European Union
cannot be separated from the wider debate taking place in the Union about the its democratic and

legitimacy deficit. As follows from Chapter 2, openness in the decision-making process is an
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important element of democracy, as it enables people to participate and exercise control. The lack
of openness and transparency constitutes only one element of the democratic deficit. In this section,
the democratic deficit will be prevented, and its different elements will be individualised. It must
be stressed that the deficit changes in content according to which model of democracy is used as a

blueprint.

The early discussions on the democratisation of the European Union were conducted against the
background of parliamentary democracy. In recent years, however, the debate has been enriched
with the advancement of alternative (not necessary exclusive) models of democracy to the
traditional parliamentary representative democracy of the nation-state. These models have been
advanced in respect of the European Union as a whole or in respect of its different modes of
governance. In particular, more deliberative/participatory theories have been defended as attractive
models in theory and practice. These different models shall be discussed, but only insofar as their
relation with open government and citizen participation is concerned. The objective is to show the
implications of these theories for the extent of openness needed in the Union. Before these issues
are taken up, a preliminary question, which is seldom raised in the literature, needs to be addressed
first: why should the Union be a democracy (see §4.4.)?

Besides the above-mentioned democratic deficit, the European Union seems also to suffer from a
popular legitimacy crisis. The exact causes of this crisis are difficult to pin down, but the
democratic deficit is definitely amongst the central ones. This section will conclude with an
analysis of the legitimacy crisis, and a discussion concerning the role of transparency and openness
in this crisis. It must be stressed that transparency and openness, in particular, have been relied
upon by the institutions in their attempt to solve the popular legitimacy crisis in the Union (see
§4.4.).

In the final section of Chapter 4 (§4.5), the link between open government, and its specific facets,
on the one hand and the fundamental rights and citizenship on the other hand will be examined.
Initially, the approach taken by the institutions towards openness, in general, and public access to
documents, in particular, was rather non-fundamental, but in recent years this approach is
becoming more fundamental. What developments have taken place, and what are the forces behind
the growing recognition of the fundamental status of the principle of open government and/or the
right of access to documents? Obviously, this examination includes an in-depth discussion of the
case-law of the European Court of Justice (ECJ) and the Court of First Instance (CFI) and the as
regards access to documents. Has the ECJ and/or the CFI recognised the fundamental status of the

right of access to documents? The right of access to documents has also been characterised in the
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literature a number of times as a typical citizenship right, and has, as such, been recognised in the
Charter of Fundamental Rights of the Union. This chapter concludes with an explanation of the
concept of citizenship, and the reasons for considering the right of access to documents as a

citizenship right.

In Part HI, which is of an empirical nature, the implementation of the principle of open government
in the European Union (different Pillars) and its application in practice shall be scrutinised
(Chapters 5, 6 and 7). First, the rules regarding publicity of legal instruments, meetings and
documents (active supply) will be examined (Chapter 5). A distinction will be made between those
rules that aim at opening up the decision-taking phase and those regarding the decision-preparation
phase. It includes, further, a detailed examination of the arguments advanced in favour and against
opening up the meetings of the Council when acting in its legislative capacity. The main objective
of this chapter is to discover which parts of the decision-making process (still) suffer from a lack of

openness.

Chapter 6 focuses entirely on the distinct issue of public access to documents on request. The right
of access to documents has been enshrined in Article 255 EC, and must be implemented within two
years of the entry into force of the Amsterdam Treaty. Before examining the Commission’s
proposal in this respect, the current system of access to documents will be analysed. Answers will
be provided to the following questions: what are the shortcomings of the current system on access,
how are the rules applied in practice and what problems have emerged? In the same chapter, the
way in which the Court and the Ombudsman have exercised their powers of review in access to
document cases shall be scrutinised. In particular, the chapter will examine in what way these

institutions have contributed to enhancing openness in the decision-making process.

Part III is concluded with a discussion of the new provisions on public access to EP, Council and
Commission documents as laid down in Article 255 EC, and the Commission's legislative proposal
implementing this provision (Chapter 7). In this discussion, the critical comments as expressed by
civil society will be elaborated upon. The most pressing question is obviously whether the new
proposal entails a step forward in respect of the current system, as claimed by the Commission, or a

step backwards, as argued by civil society.
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At the moment pf closing this (empirical) research (31 December 2000), the process of drafting the
new legislation on public access to EP, Council and Commission documents was still underway.
After a very difficult, and partly secret process, the final version of the Regulation was adopted on
the 30™ of May this year.'? Although this research does not include the final version of the
Regulation, the drafting process has been amply documented. The chapter includes further
enlightening discussions on principles and at times critical comments. Therefore, it remains a

valuable contribution in order to understand fully the final text of the Regulation.

In the final Part IV (Conclusion) of the study, the threads will be summarised and the main research

questions will be answered on the basis of the "tools" provided in the foregoing chapters.

123 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding
public access to European Parliament, Council and Commission documents, O.J. L 145/43, 31.05.2001. This
Regulation shall be applicable from 3 December 2001 (Asticle 19).
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2 OPEN GOVERNMENT AND DEMOCRACY

2.1 Introduction

nl

"Democracy is the ruling of public affairs in public

It has been widely acknowledged in the legal literature that democracy requires transparency and
openness in public authority decision-making. Indeed, as numerous scholars have asserted openness
within the decision-making process constitutes an essential element of democracy.? In contrast, secrecy in
government is a key feature of a totalitarian regime, and the first action of any dictatorship is to suppress
freedom of information.® The need for openness has been explained by reliance on two different aspects

of democracy: participation and control/accountability.

In the first part of this chapter, the principal strands to the argument that openness is an essential
prerequisite of democracy, as advanced in the legal and democratic literature, will be scrutinised. Next, a
detailed examination of the principal streams of democratic theory and the conceptual links with openness
will be undertaken. From this analysis it follows that the availability of, and access to, information is
essential for the functioning of any democracy, however it is conceptualised. Nevertheless, the extent of
openness, and the way in which it is to be implemented, differs according the democratic theory one has
in mind. It will be shown that the need for information is more pressing in those theories which

emphasise citizen participation than in more elitist theories in which the role of the citizen is reduced.

' Arena (1991), p. 504.

2 See, for example, Voorhoof (1991), who observes that amongst the essential basic conditions for a political
democracy are publicity, transparency, and the institutionalised visibility of the actions of the government, p. VII;
According to Burkens (1994) publicity constitutes a requirement of democracy, p. 94, De Meij (1991) notes that
publicity is a living condition for a democratic society, p. 29; Steenbeek (1980) observes that publicity is a basic
requirement of democratic governance, while it is an indispensable means (aid) to assure the influence of the people
over government, p. 9 (the above citations are translated by the author from the Dutch). See further, Batmorey and
McWilliams (1977) who refer to Bloustein, who stated that the free and open circulation of ideas is an essential
element of democracy, p. 3; Turpin (1995) observes that "openness is a vital aspect of democracy,” p. 468; Curtin,
for example in (1993), p. 391.

? Cross (1953), p. 14.
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2.2. The rule of law and the publicity of general rules

Before considering the relation between open govemment and democracy in general, it should be
observed that the requirement of publicity in respect of rules of a general nature does not follow from the
principle of democracy, but from the fundamental principle of "the rule of law" (principle of legality).
The rule of law, which is the foundation of any Western democracy, requires that "the law which governs
human affairs must be accessible in advance to those whose conduct it purports to regulate. Without
access to laws citizens cannot assert what their rights and duties are, and consequently they cannot
regulate their conduct in accordance with those rules."* Countries based on the rule of law are therefore
required to publish laws.’ In those countries, the requirement of publicity applies in general also to
delegated legislation.® More controversial is the publicity of quasi-legislation. Administrative authorities
frequently make rules without statutory authority, which are intended to regulate the way in which
statutory or other discretionary powers will be exercised. These are rules of administrative practice, not of
law, and are commonly described as administrative quasi-legislation or policy rules. They may be
expressed as broad principles, standards or guidelines, or may be prescribed in specific detail the terms
upon which action will be taken.” In the literature, support can be found for publishing quasi-legislation
on the basis of the same considerations which require the publishing of legislation. Clearly a person can
no more make his conduct conform with a secret guideline or manual than with an unpublished law.® The
rule of law requires, further, that laws be clear. If laws are to be an effective and reliable guide to conduct,
it is evident that they should be clear. It has been argued that this is one of the most essential ingredients
of legality.”

* Fox (1979), p. 185.

5 See also Turpin (1995), p. 67.

® See, for example, in respect of the United Kingdom, Section 2 (1) of the Statutory Instruments Act 1946 which
provides for the publication of statutory instruments. Most delegated legislation takes the form of statutory
instruments: see Turpin (1995), p. 329. See, for the Netherlands, Articles 88/89 of the Dutch Constitution and "De
Bekendmakingswet" (Publicity Act) of 4 February 1988, Staatsblad 18,

7 Turpin (1995), p. 344-349.

8 Fox (1979), p- 181 and 195. Fox discusses, in Chapter VIII, the problem of “secret laws" (quasi-legislation), and
comes to the conclusion that, on the basis of the rule of law and ministertal responsibility, "secret laws" ought to be
published: see p. 177-247. See also Konijnenbelt (1994), p. 506.

? Turpin (1995), p. 67.
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2.3 Democracy as the foundation of open government

2.3.1 General

The need for openness in a democracy has been explained in the legal/democratic literature by reliance on
two different elements of democracy: participation and control/accountability. The argumentation found
in the legal literature remains, however, rather superficial and most academics do not seem to have a
particular democratic theory in mind. Sometimes they build their argumentation on the ideal of
democracy, but mostly their starting point is democracy as it actually exists in the West, i.e. liberal
representative democracy.”® Moreover, the majority do not discuss the need for legislative and
administrative openness in democracy separately, but treat these issues together or explain only the
necessity of administrative openness for democracy. The fact that legislative openness is not discussed as
such is logical given the fact that it constitutes a well-established element of representative democracy
since the 18™ and 19" century, and is thus no longer in discussion. Instead, administrative openness is a

relatively new concept for most countries, as it emerged only in the 1960s and 1970s.

Whereas the argumentation in the legal literature as to why democracy requires openness is rather
superficial, in the literature on democratic theory it is very hard to find any reference at all. In
contemporary democratic theories, especially in liberal theory of democracy, there is little consideration
of the question as to why democracy demands an open system of government.'’ In liberal theories often
no more than a brief reference is made to the need for information for a democracy to function. An
exception constitutes the notorious political scientist Dahl, who has elaborated on the link between access
to information in both ideal and liberal representative democracy in a more comprehensive theoretical
fashion (see §2.3.5.). The reason for this "omission" is, that a tacit assumption exists, especially in
modern liberal democratic theory, "that a transparent system of government is basically desirable, and
only regrettable, temporary measures require tampering with the democratic principle of the free flow of
information."" Thus, no explicit reference is made to this need since it is obvious that democracy requires
openness in the decision-making process. Given what has been said above, it is not surprising that greater
stress is put on the need of enlightenment and information in more participatory theories of democracy
(see §2.5.3.).

1% Most Member States of the European Union have a parliamentary democracy, although some have a form of
presidential democracy with restricted, though essential, parliamentary functions, as in France. See Ress (1994), p.
158.

' Sartori notes that the problem of visibility is overlooked by the Realist camp and aggravated by the Idealist camp,
see (1987), p. 244. He warns of the danger of hampering responsible behaviour, instigation of image selling or the
leading of decisional paralysis, etc., p. 244,

12 Galnoor (1977), p. 278.
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2.3.2 The argument based on democratic participation

The need for openness has been defended in terms of citizens’ need to have access to official information
to formulate their opinions, to vote intelligently, to be involved in public debates and in the formation of
the public opinion, and to participate through petition/referendum or in other ways (by joining political
parties or organisations). Participation requires a timely availability of, and access to, information

regarding the decision-making process, i.¢. before a decision is taken.

The need for openness has, in the first instance, been justified by the fact that citizens need information to
formulate their opinions. It has been stressed that the freedom to formulate one’s opinion about public
matters is a fundamental aspect of any democratic state. A democratic state should be responsive to the
preferences of the people, but this is only possible if they have the opportunity to formulate freely (not
centrally influenced) a political opinion and to make choices. In order to formulate their opinion freely,
they need to have access to relevant information.” In a liberal democracy, these opinions are primarily

expressed through the vote.

Sartori points out that elections have a pre-voting background. He observes that voting might be the
mechanical guarantee of liberal democracy, as people can replace those governors which have not
fulfilled their task satisfactory, but:

the substantive guarantee is given by the conditions under which citizens get information about the
manner in which decision-making takes place and is exposed to the pressure of opinion makers.
Ultimately, the opinion of the governed is the real foundation of all government. If this is so, then
elections are the means to an end, the end being a “government of opinion,” that is, a government .

responsive to, and responsible towards, public opinion.'*

He stresses further that “the whole edifice of democracy ultimately rests on the relative faimess,

impartiality, or correctness of the information delivered to the public.”"

Numerous scholars share the opinion that democracy is not limited to the expression of an occasional
vote, but that participation is an essential element of democracy. Burkens points out that a democratic
system demands more than a periodic casting of votes. He considers it a norm that any polity should
satisfy, and a reality, despite being not fully realised. The daily management of public business is fed by a

continuous influx of wishes and criticism, from individual citizens as well as from numerous interest

" De Swaan (1966), p.

14 Qartori (1987), p- 87. See also Weinberger (1996), p. 252. "If democratic voting is to be reasonable it has to be
based on appropriate information available to the electorate.”

1S 1bid,, p. 102.
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groups, which, together, constitute public opinion. The press plays an important role in expressing public

opinion. Public policy is conducted against this background.

In the literature, much emphasis is put on the citizen’s participation in the formation of public opinion,
which constitutes an important power factor in society. In liberal democracies, the participation of most
citizens, in between elections, is restricted to their role in the formation of public opinion; only a few
actually participate directly.'® Public opinion in a democracy comes about as a result of public
deliberation, which, in its tumn, takes place in a parliamentary democracy in parliament and in c¢ivil
society. The Bundes verfassungsgencht in the Brunner case explained this relationship, and the link with
transparency and openness, very well. It stressed that democracy functions through wide-spread public
deliberation, which leads to the formation of public opinion which serves as the basis for public action. In
the words of the Court:

Democracy, if it is not a merely formal principle of accountability, is dependent on the presence of
certain pre-legal conditions, such as the continuous debate between opposing forces, interests and
ideas, in which political ideas also become clarified and change course and out of which comes a
public opinion which forms the beginnings of political intentions. That also entails that the decision-
making processes of the organs exercising sovereign powers and the various political objectives

pursued can be generally perceived and understood."”

The link between discourse and information has also been emphasised by Weinberger. He notes that the
"the formal rules of voting and holding elections are not by themselves sufficient for granting the
realisation of democratic ideals, they must be accompanied by an effective system of discourse about
political and social questions, by transparency of public relations and by appropnate access to relevant

information."'

The link between participation and publicity was made in a more general fashion, by Advocate General
Tesauro of the European Court of Justice in Netherlands v Council. He observed that only if there is
appropriate publicity of the activities of the legislature, the executive and the administration, is it possible
for there to be effective, efficient supervision, through public opinion, of the operations of the governing
organisation, or indeed for genuinely participatory models to evolve as regards relations between the

administration and the administered."” In this respect, public access to documents is very important for all

!¢ Burkens (1970), p. 36. See also Barber (1984), p. 221. He notes that Western liberal democracy appears to be,
first and foremost, a system of control and accountability, and not of participation. Accountability is the central
element of representative democracy ("thin democracy™). "Thin democracy” he observes destroys participation and
has a weak view of citizenship.

17 See Bundesverfassungsgericht in Brunner case (1994), CMLR. 57, 87. p. 252.

'8 Weinberger (1996). See also Eriksen (2000), p. 47. Those with a deliberative vision of democracy stress the need
for discussion in a democracy (see §2.5.3).

19 Advocate-General Tesauro in Case C-58/94, Netherlands v. Council (1996) ECR, p. 1-2178.
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those groups that want to influence the government or legislature concerning certain policies or decisions

to be taken, but which do not have privileged access to government information.

The requirement of openness has also been deduced more strictly from the principle of “equality™, which
underlies every vision of democracy. Political equality has been said to exist when every citizen has an
equal opportunity to participate in political life and to try to achieve power. De Swaan concludes, from
this, that citizens should have the equal opportunity of access to the facts in order to formulate their
opinions.”® Secrecy, which confers a position of power on a few inside government, is thus in violation
with the principle of equality. He stresses that participation is not obligatory, but nevertheless there must
be an opportunity to participate and a possibility to have access to information. From a democratic point
of view, openness is in the interest of the citizen in his role as political actor. For those who consider

democracy to be a desirable situation, this interest constitutes at the same time a norm at which to aim.

The degree of openness required depends on the intensity of participation. Those merely taking part in the
public debate or voting as such, would seem to require less openness than is the case if one wants actually
to participate or influence the decision-making process. In order to influence a decision, access is
necessary to all the relevant documents underlying the decision-making process, However, the fact that in
modern democracies not much people actually participate, does not seem to be a good argument for a low
degree of openness. If one considers that participation constitutes an essential feature of (any) democracy,
however imperfectly realised, then there should be as much openness as possible to allow those who may

decide one day to participate to have the means to do so.

2.3.3 The argument based on democratic accountability and control

The need for openness in a democracy can also be defended on the grounds that it is necessary for the
exercise of control and accountability.”’ It should be mentioned that the concept of accountability does
not derive from democracy, but from liberal constitutionalism. However, it assumes a particular
importance in democracies. There is no democracy without accountability. In democracies, the meaning
of accountability "involves the idea that those who exercise power, whether as governments, as elected
representatives, or as appointed officials, are, in a sense stewards, and must be able to show that they have
exercised their powers and discharged their duties properly."* According to the constitutional theory of
liberal parliamentary democracies, parliament is directly accountable to the electorate, whereas the

executive branch of government is (indirectly) accountable to the electorate on which it depends

? De Swaan (1960), p. 9.

% See for example, Voorhoof (1991), p. IX; Maarseveen (1969), p. 10; Steenbeek (1970), p. 42. Arena (1991), p.
504. Curtin, for example in (1996), p. 75.

2 Robertson (1985), p 2.
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(responsible government), through parliament. The latter can dismiss the government of the day.

Ultimately, the government is accountable to the people through elections.

It is obvious that without adequate knowledge of what is happening in parliament, citizens cannot control
their representatives and keep them accountable, and the same is true in respect of the supervision and
control of the government by the parliament or the citizens. In order to be able to scrutinise and evaluate
the policies, actions, and decisions of the government, the parliament or/and the citizens need to know
who has taken what decisions and actions, and how and why they were taken, Those exercising power
cannot be held accountable and responsible if they have the exclusive possession and control of the
information upon which decisions, policies and actions are based. Without this information, neither the
parliament nor the people can effectively control whether the government has acted properly, and has not
instead arbitrarily, corruptly, abused its powers or failed to abide by their wishes (or to balance the
interests equally ). The tool of ministerial responsibility to keep the government accountable has
appeared in practice insufficient for this end. Open government, i.e. access to documents/information held
by the government, would allow the parliament to exercise its legislative and control function more
effectively, firstly, because it would not be dependent only upon the supply of government information
from the government itself, and secondly, because public opinion, which parliament should take into
account and on which it depends, can then be formed independently from the goodwill of the
government.* Finally, without open government the opposition is disarmed, as it cannot effectively keep

the government in check ?

This argument, based upon control and accountability, has often been the main argument for the
introduction of legislation on access to administrative documents in many countries (less participation).
For example, in the Canadian Federal Green Paper, the element of control and accountability was

considered to be the primary aspect of liberal democracy:

Open government is the basis of democracy. It is an essential consequence of the extension of the
franchise to all adult citizens. For a democratic society is one in which the exercise of governmental
power is undertaken not by an elite according to its own precepts, but by an executive accountable to

the public itself for the goals of the government action and the effectiveness of the government

2 See Dahl in §3.5. The equal balancing of interests is an aspect of democracy.

* See Ivester (1977), p. 116,

% See Turpin (1995), p. 468. Opponents to open government (read rules on public access to government documents)
argue that it will damage the principle of ministerial responsibility and civil servants anonymity. Governments argue
that since the minister is alone responsible to the parliament, and where necessary should shoulder the blame, he
alone must make, or have ultimate control over the making of all decisions, including decisions as to the disclosure
of the information. It would undermine ministerial responsibility of parliament, if the courts or any other body had
the power to require disclosure of documents or information by the executive. Compulsory disclosure of
information would further remove from civil servants the shield of anonymity necessary for the retention of their
political neutrality, without which the administration could not impartially serve successive governments of different
political colour. These arguments have been the main ones which have been advanced in the United Kingdom over
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performance in their achievement. Democratic government must be government acceptable to the
citizens collectively. To ensure that it is acceptable, there must be a political system to establish that
government is accountable. Effective accountability (the public's judgement of the choices taken by
government) depends on knowing the information and options available to the decision-makers.
Assessment of government depends upon a full understanding of the context in which decisions are

made.®

Whereas participation requires access to detailed information before policies/decisions and actions are

adopted, ex-post facto accountability consist in the judging of these actions after they have been taken.

2.3.4 Structural democracy argument

Another argumentation, often found in the American literature, is based on the idea of self-government.
American scholars argue that the people's “right to know” is implicit in the structure of a self-governing
system, such as the American one.”’ Because the people are sovereign, they are the fundamental source of
all government power, and, therefore, have an inherent right to know what their government is doing.”
This argumentation differs from that based upon accountability and participation, as the latter is based

upon "need” whereas the former is based upon the structure of the system (see further §2.6).

2.3.5 The link between democracy, enlightenment and information

Dahl is one of the few political scientists, who has elaborated on the link between access to information in
both ideal and liberal representative democracy in a more comprehensive theoretical fashion. In his book,
Democracy and its Critics Dahl describes the five criteria of the ideal democratic process of government;
effective participation, voting equality at the decisive stage, enlightened understanding, control of the
agenda and inclusion.” The criteria are based on several assumptions, which he sets out beforehand. The

most important one is that of “autonomy,” i.e. that people are able to govern themselves. The five criteria

the past decades for refusing attempts to adopt legislation on public access to government documents. See Austin, p.
396-397.

*¢ Fox (1979), p. 2.

7 The "right to know" includes the right of the public to receive information from a willing communicator without
government interference and the public's right to obtain or have access to government information even when the
government is unwilling to communicate the information. See Beers (1992), p. 184. See also the definitions of
Ivester (1977), p. 109, and Emerson (1976), p. 2.

% Ivester (1977), p. 116 and Emerson (1976), p. 14-15. See, similarly, Wijnbergen (1968), p.13. According to
Klinkers, this argument is not so much a democracy-based argument, but seems to be based more on a particular
philosophy of the state (1974), p. 27-28.
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are ideal standards. Dahl points out that the perfect democratic government, i.e. one that governs in
accordance with the ideal democratic process (a process which meets all the criteria), might never exist in
the real world. As one of the critena for having an ideal democratic process, he¢ mentions
“enlightenment.” In order to become enlightened, according to Dahl, each citizen should have adequate
and equal opportunities for discovering and validating (within the time permitted by the need for a

decision to be made) the choice on the matter to be decided that would best serve the citizen’s interests.

He notes that it would be: foolish, and historically incorrect, to assert that enlightenment has nothing to
do with democracy. It would be foolish “because democracy has been conceived as a system in which
“rule by the people” makes it more likely that people get what they want, or what they believe is best,
than alternative systems like guardianship in which an elite determines what is best. But to know what it
wants, or what is best, the people must be enlightened, at least to some degree.”® This argument appears
also to combine an efficiency aspect alongside the democratic aspect, since open government would make
for better decisions. As regards the democratic aspect, classical theories of democracy have stressed the
importance of the means for an informed and enlightened demos, such as discussion and education. In
fact, democratic theorists, such as Rousseau, who had a participatory vision of democracy, have

emphasised the importance of civic virtue etc..

Dahl notes that this criteria implies "that alternative procedures for making decisions ought to be
evaluated according to the opportunities they offer citizens for acquiring an understanding of means and
ends, of one’s own interests and the expected consequences of policies for interests, not only for oneself
but for all other relevant persons as well."*' This requirement provides guidance for what shape the
institutions should have. He notes that this criteria makes it hard to justify procedures that would 1) “cut
off or suppress information which, were it available might well cause citizens to ammive at different
decisions, or that it would give citizens much easier access than others to information of crucial
importance: or that would present citizens with an agenda of decisions that had to be decided without
discussion, though time was available, and so on.”*? Dahl observes that many of the current political
systems operate according to the worse not the better procedures. No doubt, our current democracies fall
short of this ideal. However, against this ideal, the degree of democracy in real world decision-making

procedures can be measured.

The relation between our representative democracy and the ideal democratic process is described by Dahl
as follows. Western liberal democracy is often defined by listing procedural conditions that must be
present for a modem political democracy to exist. According to Dahl, Western liberal representative
democracy exists if the following seven institutions are present: elected officials, free and fair elections,

inclusive suffrage, right to run for office, freedom of expression, alternative sources of information,

» Dahl (1989), p. 106.
3 Ibid., p. 111-112.

3 bid,, p. 112

32 bid.
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associational autonomy (italics added).® These institutions are necessary, but not sufficient, to the highest
feasible attainment of the ideal democratic process. He then notes that alternative sources of information
are necessary to become enlightened, for effective participation, control of the agenda and inclusion.
Citizens should have the right to seek out altemative sources of information, and these must exist and are

to be protected by law.*

33 The Dahl’s list is the most generally accepted listing of the procedural conditions that must be present for a
modern political democracy to exist. But there are other listings: see, for example, Bobbio in Encyclopaedia of
Democracy (1995).

> Dahl (1989), p. 221.
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2.5 Different democratic theories: open government and participation

2.5.1 General l |

The availability of, and access to, information is essential for the functioning of any democracy, however ; i"
: |

conceptualised. > According to Sartori: "the house of power be a house of glass."* However, the extent of ' !

openness, and the way in which it is to be implemented, differs according to the democratic theory one .

has in mind. In a direct democracy, openness is the logical result of the fact that the people are the

govenment. Consequently information should be in the possession of all. On the other hand, in a

- e ay

representative democracy, the people do not decide the issues themselves. In other words, they react more
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than act, and consequently openness becomes a precondition for participation and control.*’ Different
theones of democracy exist, emphasising each different aspects of democracy. Below, the main streams
of democratic theory, as far as their relation between citizen participation and openness is concerned, will
be analysed. It will be shown that the need for information is more pressing in those theories, which
emphasise citizen participation, rather than more elitist theories in which the role of the citizen is reduced.
It is necessary to explain some of these theories in certain detail, as they have been advanced in respect of
the European Union. In recent years, the debate on the democratisation of Europe has been enriched with

the advancement of alternative theories of democracy to the traditional liberal parliamentary

e maas
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representative democracy of the nation-state. The application of these theories to the European Union is

addressed in §4.4.2.3.2..

2.5.2 Liberal theories of democracy

et bkl Xk v ¥ 2 am

Various theories exist which describe tn detail how representative liberal democracies work and function,
for example, Schumpeter's competitive elitism, Dahl's polyarchy and Sartori’s revised theory of }
democracy ("liberal theories of democracy"). In this section, the main streams of liberal democratic II
theories will be analysed and the conceptual links with openness (elitism, pluralism, corporatism etc.) 1 H
examined. Schumpeter's theory of elitism will be treated in more detail, as elitist theories are based upon ~ ‘

his theory, whereas pluralist theories share certain aspects of his theory.

In Schumpeter’s democratic theory of “competitive elitism,”®® in common with other elitist theories of

democracy, the case for openness loses its significance.”” Schumpeter rejected the "classical theory of

35 Curtin, (1998/1), p. 2. )
36 Sartori (1987), p. 244. !
*? See Larsson (1998), p. 41. ‘
3% Schumpeter (1943). ‘
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democracy,” which he defined as: "that institutional arrangement for arriving at political decisions which
realises the common good by making the people itself decide the issues through the election of
individuals who are to assemble in order to carry out their will." In his opinion, there exists no common
good, which everybody can agree on. In the absence of a common good, no general will can emerge. In
his opinion, people do not hold definite and rational opinions, instead their opinions are often
"manufactured.” Given his low estimation of the intellectual capabilities of the people, citizens are

assigned a very limited role in democracy.

He reduces democracy into a method, that is, "an institutional arrangement for arriving at political
decisions in which individuals acquire the power to decide by means of a competitive struggle for the
people’s vote."” In this theory, democracy does not mean that the people actually rule, but only that the
people have the opportunity to accept or reject the men who are to do the deciding. This should be
achieved in a democratic way. The democratic method consists of free competition amongst political
leaders for the vote of the electorate. The vote of the people serves to legitimise subsequent political
actions. "In this theory, political participation is not an integral element of democracy at all."* The
people's role is limited to the periodic vote for leaders.*!

In this theory, which is only a small step removed from a technocratic vision of democracy (a vision
which is both anti-liberal and anti-democratic), the avatilability and access to information is obviously not
a major concermn. What is required for this type of democracy to work is enough information in order to
vote. As the emphasis is on ex-post facto accountability, and not on public control during the decision-
making process or actual participation, it would be enough that people have access to information after
decisions have been taken. They need to know who has taken what decisions, how and why. But openness
has to be operationalised mainly between limited actors; the elite and political parties.” The competitive
elite model has been criticised on many points. It has been argued that Schumpeter has misinterpreted the
classical democratic vision, and, in particular, the reduced role of democracy has been criticised on

normative grounds (participation is not sufficiently valued).®

Elitist theories of democracy are based upon Schumpeter's model of democracy. Elitist theorists were of

the opinion that decisions in society are always made by a minority of the populace who dominate the

¥ See also, Galnoor (1977). p. 19: “At the very least, the theory of democratic elitism reduces the role of the people,
and with it, concern to understand and protect the people’s right to know.” See also Craig (1999), p. 35. He notes
that in a Schumpeterian elite model, issues, such as transparency, participation, citizenship etc., largely cease to be
of democratic concern given the operative definition of democracy.

“ See Craig (1998), p. 58-59.

“! The electorate should respect this division of labour existing between themselves and the politicians they elect.
They should not withdraw confidence between elections, and, once they have chosen their politicians, political
action becomes the business of the latter. This means that the electorate should refrain from trying to instruct their
representatives about what they should do. Not only should formal ways of instructing be refrained from, but also
less formal attempts such as, "the practice of bombarding them with letters and telegrams.” See Schumpeter (1943),
p. 295,

“2 Larsson (1998), p. 41. He mentions also interest groups, but in an elitist account of democracy intermediary
groups are not considered.

* See, for example, Pateman (1970), p. 18. Bachrach (1967).
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majority. They backed up their vision by referring to behavioural studies which showed that the level of
citizen participation in politics was low, that society was in fact governed by the interested and the elite,

and even that too much participation could have negative effects.”

In Schumpeter’s theory of democracy, almost no attention is paid to “intermediary groups, such as
community associations, religious bodies, trade unions and business organisations, which cut across
people’s lives and connect them in complex ways to a variety of types of institution."* Pluralists share
the view of Schumpeter that what distinguishes democracy from non-democracy are the ways in which
political leaders are selected, but they do not agree that power is concentrated in the hands of a
competitive elite. According to this theory, liberal democracy generates many power centres, which are
non-hierarchically and competitively arranged. Power is a process of endless bargaining between
numerous groups representing different interests, such as trades, business, political ideas etc., citizens can
belong to one or more groups. Governmental decisions are the result of the government trying to mediate
and adjudicate between the competing demands of often relatively small groups, which try to influence
government.*® Thus, political decisions are not made by a single majority or by a single minority, but by
minorities. It is not said, however, that all interests are likely to be fully satisfied. However, no group
would wield excessive influence. The theory focuses on elections and interest groups as the mechanism
through which citizens can control their political leaders. The fact that many citizens are inactive as
shown by empirical studies is not considered as a problem. A degree of inaction might even contribute to
the stable continuity of the political system. It is therefore concluded that democracy did not require a
high level of involvement by ali citizens; indeed it could work well without it. Thus, given the limited
role played by the citizens in this theory (the majority only votes), the question of openness seems not
really to constitute an issue of democratic concern. In this theory, a system of open government is
necessary to achieve genuine pluralism, i.e. participation by all kind of groups in the decision-making
process. Openness shall be operationalised, in particular, between the elite, political parties and interest
groups. In practice this could mean that due process rules are adopted, which would allow all those
interested to participate in an equal way in the decision-making process. These rules must also regulate
the equal access to information (see further §4.4.2.3.2)).

Classical pluralism, as outlined above, has been criticised on many grounds and has dissolved into
numerous competing schools and tendencies. It was presented as an empirical theory, describing the
institutions and practices of democracy of the West, but in the end it also became a new normative theory.
Neo-pluralism discovered that interest groups cannot be treated as equal, and the state cannot be regarded
as a neutral arbiter among all interests.”’” Not only are there strong inequalities of social and economic
resources (among which information and control of information) which distort participation as political

equals, but the state is constrained to act favourably in respect of private enterprises and corporate powers

“* Craig (1998), p. 58-59. He provides a short account of elitist theory of democracy.
> Held (1996), p. 186.
“S Dahl (1956).
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as they provide for economic growth and stable development. As a result, “the business corporation wield
disproportionate influence over the state and, therefore, over the nature of democratic outcomes.” A
system of open government is necessary to overcome the inequalities in respect of information. However,
the value of having such a system is diminished, because of the reduced possibilities for all kind of
groups to participate. What is the value of having access to information, if, in the end, you cannot exern

influence over the decision-making process (there are no opportunities to participate effectively)?

Another method of decision-making in liberal democracy, which has emerged, is called "corporatism".
This is the institutional arrangement whereby public policy results from the relations between the
government elite and the leaders of key organised interests, mainly business associations and trade
unions. "In return for direct channels of bargaining with state officials (a representational monopoly)
leaders of key organised interests are expected to deliver support for agreed policies and, if necessary,
keep their own members firmly in line."*® Negotiations have become more formalised, "although most of
the discussions between parties takes place informally, behind closed doors and out of public view."* In
corporatist democracies, representative political institutions are side-stepped by a decision-making
process based on tripartism. Parliamentary or territorial representation is no longer the primary way in
which interests are expressed and protected, but extra-parliamentary processes have become the place for
decision-making. Finally, the scope for participation by representatives, let alone by ordinary citizens, has
diminished greatly. Political participation has become the privilege of a few important interest groups, to
the exclusion of others ("organisational elites").”® Corporatism constitutes another force, which deprives
the ordinary citizen of any substantial control over social, economic and political affairs.®' It should be
stressed, however, that most of the issues which have been the subject of tripartite arrangements have
concerned macroeconomic policy. In this theory, a system of open government would seem to loose in
importance given the fact that those who make the decisions have already access to information, whereas

those who don't, are excluded from the decision-making process. -

A few lines need to be dedicated to consociational democracy. This type of democracy can be found in
sharply segmented societal sectors, such as countries such as the Netherlands and Austria. Functionality
and stability of these countries has been explained by the behaviour of the political elite which
control/lead fragmented social segments. Consociational theorists try to demonstrate "how in all
successful consociational democracies, normal traditional political fora were bypassed and substituted by
fora in which the leaders of all social segments participated, and compacts were arrived at, disregarding
the principle of majority rule and using instead consensual politics. Competitive features are removed and
co-operation sought."> Two requirements for successful functioning of consociationalism are, that the

elites must be able to carry their own segments along, and that there should be wide-spread approval of

7 Held (1996), p. 203.
“ Ibid., p. 215.

“ Ibid.

% bid., p. 216.

% bid., p. 219



the principle of government by an elite cartel.”® A problem, which has been identified, is that some elites
have often weak internal democratic structures of accountability and control. Calls for transparency and
accountability can be, and usually are said to weaken the ability of the elite to represent effectively in the
external context.” Another relevant problem is that it excludes social forces which are not so recognised,

such as new minorities.

In sum, the above-mentioned theories share a common understanding of participation as not being a
central element of democracy. Moreover, some theories even consider participation as normatively
unattractive. Information flows will be foremost between elite, political institutions and particular interest
groups. Citizens' participation is limited to the vote (elitist), or eventually by taking part in the formation
of public opinion. As has been explained, to vote one needs first to formulate an independent opinion,
which requires that people are enlightened to a certain extent. Thus, even though these theories make (ex-
post) accountability the central element, open government is still necessary as the prerequisite for the

formulation of opinion and will.

2.5.3 Participatory democracy, republicanism and deliberative democracy

In the 1960s, more participatory theories of democracy were advanced as a critical response to the
procedural liberal theory of democracy.” The democratising element is not sought, as in liberal theory of
democracy, in the "passive procedural participation” (voting), but in the participation by the citizens in
decision-making process itself.*® According to participatory theorists, an equal right to self-development
can only be achieved in a participatory society, "a society which fosters a sense of political efficacy,
nurtures a concern for collective problems and contributes to the formation of a kowledgeable citizenry
capabie of taking a sustained interest in the governing process.”’ Participatory theorists usually seek to
reform representative systems and to combine them with certain elements of direct democracy, for
example, the direct participation of citizens in the regulation of the key institutions of society, including
the workplace and local community.” Obviously direct democracy requires access to and the availability
of information before decisions are made. Participatory theories of democracy stress in fact the need for
well-educated and informed citizens.” Democracy is not so much rule by the masses, as governance by

educated citizens.®

52 Weiler (1998/1), p. 17-20, on p. 18.

* Ibid., p. 19.

> Ibid., p. 20.

5 See, for example, Pateman (1970). See also Held (1996), who has constructed a model of participatory
democracy, drawn from central elements of Poulantzas, Macpherson and Pateman (1970), p. 262.

58 Curtin, (1998/1), p. 3.

57 Held (1996), p. 262.

58 Encyclopaedia of Democracy (1995), p. 923.

%9 Encyclopaedia of Democracy (1995), p. 923. See, for example, also Held's own theory, (1996), p. 290. One of the
key features of his theory is the direct participation in central and local administrative services and self-management
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In the 1980s, there was also a revival of republicanism and the advent of a new conception of democracy
called "deliberative democracy.” Both theories require input from the bottom.®' The republican model of
democracy has its historical roots in renaissance Italy.”* The object of the republic was the pursuit of the
common good. Democratic deliberation had to be designed to achieve the public interest rather than
narrow sectional interests. This objective could only be realised if there was an institutional balance in the
political ordering. The political structure had therefore to provide for a balance between different
interests, which presented different sections within civil society. The political balance should at the one
hand, prevent tyranny of one group over the other, which would constitute an extreme example of
sectional self interest, and, on the other hand, it should help to "ensure a deliberative democracy within
which the differing constituencies which made up civil society would be encouraged to treat their
preferences not simply as givens, but rather as choices which were open to debate and alteration."® Thus,
people or groups might have preferences, but these are not fixed and can be changed through the politicat
process. The idea is that, through discussion, the citizens can leave their preferences and try to find the
common good.* Central themes of republicanism are citizenship, civic virtue and participation.%® This is
in contrast with the elitist-pluralist vision, in which preferences are self interested, and enter the process
as fixed factors, and are not shaped by it.% In both visions of democracy, there exists no common good
that is separate from the preferences of individuals or groups in society (the aggregation of political
preferences).”’ In the elite vision, the common good is the outcome of elite competition, whereas, in the
pluralist vision, it amounts to the outcome of fair procedures of interest representation and group
bargaining. Given this procedural view of the common good, the deliberative element of civic
republicanism is not part of the pluralist conception.®® The pluralist ideal is a political process, which
reflects the true distribution and weights of social interests.*®

Republicans want to combat factionalism, in particular, by securing and insulating "public processes of
orderly political deliberation and efficient achievement of publicly declared ends."” The strategy of
republicanism is to strengthen those institutions, alternative to secondary organisations, that are able to
consider and act on the common good and to encourage those in power within such institutions actually to
engage in such considerations in their actions. "The hope is to increase the degree to which deliberation

about and action on the common good proceeds autonomously from the pressures of particular

of socially-owned enterprises, etc.. In his model, he stresses the "open availability of information to ensure informed
decisions in all public affairs,” see p. 290.

% Encyclopaedia of Democracy (1995), p. 923.

5 Craig (1999), p. 41.

$2 See, for an account of the historical roots of republicanism, Craig (1990), p. 315 (Chapter 10).
% Craig (1999), p. 38.

® See Curtin (1998), p. 13-14.

5 Craig (1990), p. 328.

% Curtin (1998), p. 12.

¢ Craig (1999), p. 34.

% See Cohen/Rogers (1995), p. 28.

© Ibid.

" Wid., p. 22.
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interests.""!

Although republicans recognise the value of associations in public deliberation and the
formulation of policies to the benefit of all, they have been assigned a secondary role in this model of
democracy. For various reasons, republicans want to separate public deliberation as far as possible from

group influence.”

In elitist and pluralist visions of democracy, legitimacy emanates from the aggregation of votes cast by
secret ballot (majority vote).” In "deliberative democracy”, arguing, not voting or bargaining, is the
curtency of democracy.” Deliberative democracy is based on similar intellectual lines as civic
republicanism.” It has been argued that aggregation of preferences is not enough to legitimise political
decisions. A majority vote does not amount to "the will of the people,” but to that of the winners.”
According to the deliberative vision of democracy, discussion is essential for reaching binding decisions.
Discussion is, however, part of every model of democracy (precedes voting).” It is "an effective means to
represent preferences and to compensate for asymmetric information and contribute to better decisions."™
Deliberation is a way to gather private information in order to make rational means-end calculations, and
to become enlightened. But the claim on behalf of deliberative democracy is that public communication is
needed to legitimise outcomes vis-a-vis the citizens. "Only deliberation can get political results right, as it

entails the act of justifying the results to the people who are bound by them."”

Effective citizen participation in the social dialogue is a central aspect of this type of democracy.®
Deliberation shapes the identity and interests of citizens in ways that contribute to the formation of a
public conception of the common good.® People are seen as capable of changing their individual
preferences as a result of rational arguments in deference to overall fairness and the common interest of
the collectivity.® Deliberative democracy locates popular sovereignty “in the anonymous and dispersed
forms of communication in civil society (in the public spheres) combined with institutionalised discourses
within the formal political complex."® The public sphere "is a common space for free communication
secured by legal rights to freedom of expression and assembly."® Conditions for the existence of such a
public sphere are: inclusion, freedom, equality, participation and an open agenda. There are many public
spheres, which foster democracy as they enhance the possibilities for popular participation in opinion

formation. In these spheres, "problems are identified, solutions articulated, thematised and dramatised in

! Tbid.

72 Ibid., p. 24-25.

73 Eriksen/Fossum (2000), p. 17.
™ Ibid., p. 49.

7> See Curtin (1998), p. 16.

76 Erikser/Fossum (2000), p. 17.
77 Ibid,, p. 47.

"8 Ihid.

7 Ibid., p. 48.

%9 See Curtin (1998), p. 16.

8! Eriksen/Fossum (2000), p. 18.
82 Curtin (1997), p. 54.

83 Eriksen/ Fossum (2000), p. 52.
% Ibid.

47

OO IR Iyt B SN A =,




such a way that they become relevant for parliamentary bodies."® Popular sovereignty is to be secured by
both the interplay between free and open debate within the non-institutionalised publics and
institutionalised debates within representative bodies-parliament.*

In the model of deliberative democracy, the institutions are also important, and "participation from the
bottom takes place within and through the framework of a governance structure which facilitates such a
discursive process."®” Citizen participation or participatory democracy, is conceived as a method of

informing, but not necessarily determining the process of representative government.**

Deliberative democracy is often advocated as being complementary to representative democracy. "The
attempt is rather to rediscover the importance of deliberation in representative democracy amongst the
citizens, amongst citizens and representatives and amongst the representatives themselves, and to

maximise the potential of representative democracy."®

It is difficult to separate republicanism from deliberative democracy. In republican theory, emphasis is
put more on the top-down structures. The representative organs should be organised in such a way that
they deliberate on the common good, and the institutional balance should be maintained. Furthermore, in
deliberative democracy, attention is paid to the top-down structures. However, the idea is more that
participation from below takes place within and through the framework of a governance structure which
facilitates a discursive process.” In deliberative democracy it is the dialogue, that should contain the
chasing of private interests and emergence of factions. Another difference regards the central role
assigned in deliberative theory to civil society for widening the public debate and for the emergence of

the common good, which is not the case in republicanism®

It therefore follows that the ability to participate in the social dialogue (republicanism and deliberative
democracy) or in the actual taking of decisions (participatory democracy) depends to a large extent on the
availability and accessibility of information. Only if the (active) citizen has information about the issues
under discussion can he take part, in an informed way in the dialogue, which might evolve into public
opinion, and take informed decisions. Information is the precondition for deliberation and decision-
taking. The function of openness in these theories is foremost to allow participation. The
operationalisation of open government is also different in more participatory theories, as those theories
require information before the decision is taken given their emphasis on the participatory role of the
citizens.” Instead, in liberal theories of democracy, which emphasise the (ex-post) accountability aspect,

& Ibld (extract from Habermas), p. 54.
Enksen/Fossum (2000), p- 55.
8 " Cuntin (1998), p.
# Eriksen/Fossum (2000) p. 23.
% Curtin (1997), p. 55.
% > Curtin (1998), p. 100.
% See, in particular, the deliberative model applied by Curtin in respect of the Union; see §4.4.2.3.2.
% See Curtin (1999), p. 74. She observes that deliberative democracy emphasises the fact that a significant objective
of openness in democratic government is to enable participation in the deliberative process itself by means of
effective access to the deliberative process and voice within it.
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the need for information before a decision is taken becomes less important. Accountability is foremost

about judging the why and how of decisions which have already been taken,
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2.6 The extent of openness in democracy

If one justifies the need for openness by referring to its necessity for the functioning of democracy, than
the extent of openness will depend on the people's need for information, which will depend upon how
fully and actively they are to participate in the governing process.”” This depends on the particular model
of democracy, which one has in mind. However, if one relies on the structural democracy argument, i.e.
the people are sovereign, then all government information would, in principle, fall within "the right to

know" as there are no outsiders.

In Western liberal democracies, openness is never absolute. The extent of openness is limited by other
legitimate objectives of government such as being efficient and effective.”® The relationship between
democracy and efficiency has been explained by Boyce. She notes "that if inefficiency leads to the
complete breakdown of a system of government, it results in the destruction of democracy, since absence
of government cannot be equal to self-government by the people." Thus, she concludes that it can be
sustained that, even in democratic terms, a balance should be made between democracy and efficiency.”
She notes further, that this balance is largely to be decided arbitrarily, and depends on particular
interpretations of democracy as well as on value judgements with regard to political efficiency and
political participation. There are people to whom democracy means, in the first place, popular
participation, whereas to others it means primarily the promotion of the common good. The first
emphasises the input side, whereas the second is more concerned about the consequences of democracy,
i.e. the way in which policy outputs affect the citizens. Boyce notes that there are only a few democratic
theorist who are of the opinion that participation is of almost no importance as long as the output serves
the general good, but that there is fierce dispute over the relative importance of democratic input versus

democratic output.

On the basis of what has been said above, it can be concluded that the extent of openness must be limited
if the government's measures would otherwise become inefficient. It should, however, be noted that the
efficiency argument has also been used to argue in favour of more openness (see Chapter 1 (Sweden), and

§3.2.2).

All legislation on public access to documents contains exceptions to the right of access in order to protect
the public interests (such as security, defence, monetary policy, combat of crime). These exceptions are
included to protect the efficiency of government actions. Besides exceptions to protect public interest,
there are also exceptions which protect the private interest, such as information provided by business to

the government. These exception are based (indirectly) on the efficiency argument. For example, if the

% See Ivester (1977), p. 151-152.

% Tbid., p. 153.

% Boyce (1993), p.460-461.

% See, similar, De Swaan {1966), p. 10. See also Westlake (1998), p. 130 (effective government versus democracy)
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government were to reveal its technical ways to combat crime than these tactics might become
ineffective, or if it were to release to the public business information, supplied on request in the context of
the development of government policy, such information would not be forthcoming the next time. The
efficiency argument seems also to underlic the possibility for representative organs and govemment

bodies to close their public meetings.
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2.7 Concluding observations

The arguments, on which basis a certain level of openness in the decision-making process can be
defended are manifold (sec Chapter 3). In this chapter, one of the most fundamental arguments, the
argument based on democracy, has been analysed in detail. It was shown that any type of democracy
requires a certain level of openness in the decision-making process of the government. Only with
sufficient access to and availability of information can citizens exercise control over those in power, keep
their governors accountable or/and participate in the decision-making process. Moreover, only with a
sufficient degree of openness can parliaments fulfil their role of control and public forum function more
satisfactory. It was further explained that the extent of open government depends on the model of
democracy which is embraced. In deliberative models of democracy, the function of open government is
in particular to allow citizens to participate in the decision-making process, which means the need for
timely and accurate information before decisions are taken. Instead, in liberal democratic theories, the
citizens have not been assigned a central role in democracy, their role is often achieved simply by
exercising the vote, and perhaps by taking part to a certain extent in the public debates. The central
element of democracy is (ex-post) accountability, which means that the function of open government is
foremost to allow citizens to judge the policies/actions and decisions of government. Ex-post
accountability requires access to information after decisions have been taken. In particular, elitist theories,
assign to the citizens a very small role in the political process, and democracy is reduced to a mere
voting-system. However, even in this theory, a certain amount of information will be needed, as voting

has a pre-voting background (see §2.3.2).

It should be highlighted that democracy is only one objective of government, the other being efficiency.
This means that open government, although necessary for democracy, might find limits in the need for
efficiency. All legislation on public access to government-held documents contains, therefore, exceptions
to the general rule of openness in order to protect public and private interests. For the same underlying
reasons, constitutions or ordinary legislation allow the legislator or government bodies to close their
meetings to the public. The relation between democracy-efficiency is especially important in respect of
the European Community, since much of its "make-up and functioning is justified in terms of efficiency,
not democracy."” In particular, the European Council of Ministers has relied heavily on the efficiency
argument, for example, to object to calls for opening up its debates when acting as a legislator, or in

respect of requests for access to its documents (see Chapter 3).

" Boyce (1993), p. 460. See also Westlake (1998), p.130. He notes that, in respect of the EC, there is another
relationship and that is between democracy and integration. He asks the question whether it is better to have some
level of integration in a particular area. which from a democratic point of view is (institutionally) unsatisfactory, or
no integration at all? He refers in this respect to the Third Pillar,
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3 OPEN GOVERNMENT AND FUNDAMENTAL RIGHTS J

3.1 Introduction

L A ST e

In the preceding chapter, the link between democracy and the principle of open government was

PN
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scrutinised in detail. It followed that openness in the legislative and administrative decision-making

process is an essential aspect of any democracy, however conceptualised. The principle of open

government and, in particular, the right of public access to government documents, has also been

explained from the point of view of fundamental rights. Open government and/or the right of access to
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documents has been said to be necessary for the exercise of certain fundamental rights, especially :

freedom of expression and information. Some academics conclude on this basis that open government and

access to documents constitutes a fundamental human right. This aspect has also been defended on the
basis of the democracy-argument. In §3.2.1 the arguments which have been advanced in favour and
against this assertion in the literature will be analysed. Besides these highly normative foundations, a
number of more pragmatic arguments in favour of open govemment and/or the right of access to

documents have been advanced. These arguments shall be discussed in §3.2.2.

Despite the support in the literature for the claim that the right of access constitutes a fundamental human

right, so far, only Sweden and Finland of ali Member States of the European Union (EU) have recognised
this status. This right has neither been enshrined in the European Convention on Human Rights and
Fundamental Freedoms (ECHR), nor has it (yet) been recognised by the European Court of Human
Rights as implicit in the freedom of expression clause (Article 10 ECHR). In other words, the view of
Sweden and Finland has remained an isolated one and is not shared by the other Member States nor by

the Court of Human Rights. Nevertheless, there seems to be a growing awareness of the importance of the

principle of open government and the right of access to documents both at a state as well as an
international level. This is, in particular, shown by developments in the (candidate) Member States of the
European Union, as well as the Union itself. But also the political institutions of International

Organisations have placed more emphasis in their legal documents on the importance of open government

and the right of access to documents for democracy. As far as the case-law of the European Court of

Human Rights is concerned, some positive developments in the field of access to information can be
noticed. In the second part of this chapter, the legal approach taken towards open government, and in
particular, access to documents, in the Member States, the European Union (introductory remarks) and in
the context of the Council of Europe will be examined. In the conclusion to this chapter, the question !
whether the right of access to documents is gradually evolving into a fundamental human right will be
addressed.
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3.2 Open government and fundamental rights in the legal doctrine

3.2.1 Arguments against and in favour of the assertion that open government, and the right

of access to documents, constitute a fundamental human right

In the legal literature, a number of philosophical arguments have been advanced as to why the principle of
open government is of a fundamental nature, and, in particular, why the right of public access to
documents held by the government constitutes a fundamental human right. There are, in particular, two

main arguments upon which this assertion has been based.

The first argument is based upon the principle of democracy. It has been said that open government
and/or the right of access to documents constitutes a fundamental right as it is essential for the functioning
of any democracy. In the preceding chapter, it was shown that open government and access to documents
are necessary for citizens to participate, to exercise control over government and to hold those in power
accountable. It has been argued that even in the absence of any provision obliging public authorities to
conduct their affairs in public, this duty can be derived from the democratic principles on which the
nation-state is based.' It must be observed, however, that many authors see in the democratic principles
the foundation of open government and public access to documents,” but not so many state explicitly that
open government and/or the right of public access to documents constitutes a fundamental human right on

this ground.?

Secondly, it has been asserted that open government and, in particular, the right of public access to
documents, constitutes a fundamental right as it is necessary for the exercise of other fundamental rights,
in particular the right to freedom of expression and information. The right to freedom of expression is one
of the essential foundations of any pluralistic democracy. Its main theoretical justification lies in the fact
that it enables citizens to participate in a democracy.* Individual freedom of expression is an intrinsic

element of the free formation of public opinion on political issues.’ It has been observed that whereas in

! Sec De Meij (1980), p. 420. He makes this observation in respect of the Netherlands. See further Curtin (1999), p.
73. See also the opinion of Advocate-General (AG) Tesauro in respect of the European Union in Netherlands v.
Council (28 November 1995), Case C-58/94, [1996) ECR 1-2169, §19. This case shall be treated in detail in §4.5.2.
In the opinion of the AG, the basis of the right of access to official documents can be found in the democratic
principles which are enshrined in the Preamble and in Article F of the Maastricht Treaty. This right already existed
in the Commumity legal order before the adoption of rules on access to documents by the Council.

% See Chapter 2 for references of those authors.

* Those who do are, for example, Curtin (1995/1), p. 80 and p. 104; Ragnemalm (1999). Advocate-General Tesauro
stated in his Opinion that the right of access is increasingly clearly a fundamental civil right. The foundation of this
right, he asserts, is found in the democratic principles. See his Opinion issued in Netherlands v. Council, op cit..,
§16-19. Also the Netherlands and the European Parliament (EP) view the right of access to documents as a
fundamental right with its foundation in the democratic principles. See Netherlands v. Council, op cit.. This case is
treated in detail in §4.5.2.

* Barendt (1987), p. 20.

* Bullinger (1985), p. 345.
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the past the right to freely express sentiments and thoughts was considered sufficient, today there is also
the wish to be able to formulate these before expressing them.® Obviously, individual opinions can only

be formed in an intelligent way if there is access to information.

Besides explaining the principle of openness from freedom of expression, it has further been explained by
reference to other rights which enshrine the idea of democratic participation, such as, the fundamental
right to take part in the govemnment of one’s country, directly or through freely chosen representatives
(the right to vote), the right of freedom of the press and the right of freedom of assembly and association.’
Open government constitutes an indispensable requirement for the exercise of these fundamental rights.
On the basis of this close relation, it has been concluded that open government constitutes a fundamental
right. For example, Klinkers considers open government as an aspect of the freedom of the press, and
argues in favour of enshrining the principle explicitly in that specific fandamental right.® In the opinion of
De Meij, open government must be considered as a classical fundamental human right as it concerns a
right aimed at participation.” Qua content, he considers it to be related to the right to vote and to the right
of freedom of expression. According to De Meij, it constitutes an aspect of the right of freedom of

expression and information.

Similar arguments have been made in respect of the right of public access to documents, which
constitutes a specific facet of the principle of open government.' As is the case with the right to open
government, the right of access is in general not viewed as an independent fundamental right, but as an
aspect of another fundamental right.!' According to Klinkers, for example, the right of public access to
documents constitutes an aspect of the right of freedom of the Press."? However, most of the time the right
has been said to constitute an aspect of the right of freedom to information, which is in itself a corollary
of the right to freedom of expression. The most well-know example of the close link between the right of
access and the fundamental rights of freedom of expression and freedom of the Press is offered by
Sweden. The Fundamental Freedom of the Press Act 1799, which is part of the Swedish Constitution,
includes, in Chapter 2, the public's right of access to official documents. Article 1 of Chapter 2 stipulates
that "in order to encourage the free exchange of opinions and the enlightenment of the public, every
Swedish subject shall have free access to official documents.” This rationale shows that public access is

$ Klinkers (1974), p. 43. _
7 Steenbeck (1970), p. 43-45. See also Maarseveen (1969), p. 10. Steenbeek links open government to a number of
classical fundamental human right, whereas Klinkers regards in particular the principle of open government as
indispensable for the exercise of the fundamental right of freedom of the press and that of freedom of assembly and
association, (1974), p. 39.
® Klinkers (1974), p. 42-48.
* De Meij (1980), p. 420.
10 Ragnemalm (1999), p. 810. See also Curtin, who agrees with Ragnemalm, (1999), p. 73. They conclude that the
right of access to documents constitutes a fundamental right as it is necessary for the exercise of other rights, in
Particular the freedom of information and expression.

! Lammes is an example of an author who regards the right of access as an independent fundamental right. He
stressed that public access to documents is necessary for the exercise of fundamental rights, and belongs to the
classical realm of fundamental human rights. He argued for enshrining this independent right in the Dutch
Constitution alongside the classical human rights, such as freedom of expression, freedom of association and
assembly and the right of petition. Cited by Klinkers (1974), p. 136.
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closely connected to freedom of information and expression."” The Constitution of Finland, under the
heading of fundamental rights, enshrines the right of freedom of expression and the right of access to
information in one and the same article. This shows the close connection between the two, although, the
latter is not seen as an aspect of the former.'* The link between the right of public access to documents
and the right of freedom of expression and information has, in particular, been made in respect of the
European Convention on Human Rights. It is claimed that the right of access is now implicit in the
freedom of expression clause as laid down in Article 10 ECHR. Similar links have been made in the

American literature in respect of "the right to know" and the First Amendment."

The importance of labelling a right as fundamental lies in the enhanced protection offered against
violations of such nights. Fundamental rights will usually be laid down in the constitution of a state,
which means that they can only be amended following the heavier amendment procedure which applies to
constitutions. Limitations to fundamental human rights are more strict than in case of ordinary substantive
rights, and the conditions under which limitations are allowed are usually enshrined in the constitution.
Certain human rights do never allow limitations, for example the right not to be tortured, whereas others
do, for example the right of freedom of expression or the right of freedom of assembly. Members of the
Council of Europe must guard that restrictions to fundamental rights which are protected by the ECHR
fulfil the conditions as are laid down in the respective fundamental right clauses. In respect of the right of
freedom of expression and information as enshrined in Article 10 ECHR, this means that limitations to
the exercise of this right must be prescribed by law and be "necessary in a democratic society” in order to
protect public and private interests (see Article 10(2) ECHR). The Court has developed two concepts
which should help to interpret the limitations laid down in the freedom of expression clause, namely the

concepts of "margin of appreciation” and "proporticnality." 'S

Not everybody shares the view that open government and/or the right of public access to documents
constitutes a fundamental human right.'” First of all, one might not agree with the argument that because
it is necessary for the exercise of other rights or for the functioning of democracy, it necessarily follows
that it amounts to a fundamental nght. Indeed, the argument that the right of access is essential to
democracy and, hence constitutes 2 fundamental right, has been questioned. Davis observes that it is not
at all sure that a fundamental right to live in a democratic society or to vote exists.'® He argues that if one
accepts this, then it would seem logical that there cannot exist a fundamental human right of public access

to documents on the sole ground that the latter is essential to democracy. He relies upon the theories of

2 Klinkers (1974), p. 47-48.

"2 Osterdahl (1998), p. 338.

" See Article 12 of the Constitution of Finland (amended in 1999).

' See Ivester (1977), p. 118.

' The proportionality test entails that the means are proportionate to aim pursued. The concept of "margin of
appreciation” leaves states a degree of discretion as to how to implement the Convention rights, and how to interpret
them.

V7 See Davis (1999), p. 2. For example, Kabel and Barendt have expressed doubts as regards the fundamental right
status of the right of access to documents (se¢ more ahead).

'® Davis (1999), p. 4-7.
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Raz and Gewirth regarding the question when a right constitutes a fundamental human right. He warns
that, for example, Europe and North America may band together in intemational accord and designate
certain fundamental nights (such as right to live in a democracy, to vote or to have access to documents),
but unless they are able to claim that these rights truly have fundamental status by means of convincing
philosophical arguments, they risk creating a situation in which certain people will be said to enjoy a
fundamental human right, not because they are human, but because they happen to be citizens or residents
of a European or North American state. It does not seem necessary to address the democracy argument
given the fact that in Europe the right to democracy clearly exists.'® Moreover, the danger Davis wams

for does not seem to be very realistic.

In his article, Davis addresses a number of arguments which have been put forward in the literature
against the claim that public access to documents is necessary for the functioning of democracy and/or

constitute a fundamental human right. Below, these objections will be analysed and commented on.

Barendt argues that the electorate should not go in search of information to exercise their right to vote.”
He notes that the government in a democracy has a moral duty to inform the public about public affairs
and, therefore, there is no need to claim such a novel right against the democratic state in order for the
latter to function as a democracy. This argument can be debunked rather easily as it cannot be expected
from the government that it supplies sufficient, accurate and timely information.” It goes without saying
that reliance on the release of information by the government itself, as the only way to get information, is
dangerous as it is the latter itself which determines what it shall release, in what form and at what time.
The possibility of concealing or manipulating the truth is much greater (see Chapter 1). By granting
citizens access to documents, they can choose the information they want to see, and form an opinion
based upon the crude material itself (or more probably after the media and/or civil society has elaborated

upon it). Thus, public access allows them to exercise democratic control.

Davis questions, however, whether scrutiny by the general public is the best guard against corruption. He
observes that certain facts might fall under an exception provided for in the public access legislation, and,
in this way any wrongdoings could be easily concealed. To ensure that matters which are traditionally
outside the public domain (national security) are less vulnerable to corruption, he is of the opinion that the
introduction of an Information Tribunal, with extensive investigative powers, might be a better solution
than control exercised by the general public. He further points out that citizens in general would not make
use of their right of access and, although journalists and academics probably would, he notes that the
former are not always free from bias and the latter does not always reach a wide enough audience if they
succeed in uncovering something that the public should know about. The last two arguments seem rather
weak. It is true that the press is not always free from bias, but by revealing certain facts, even if set in the
wrong light, a debate can be started which might in the end reveal the truth. As regards academics, they

' Moreover, Oberg has pointed to another philosophical justification on which basis the link between the human
status and public access might be forged. This justification will be treated at the end of this paragraph.
% Barendt (1991), p. 21-22,
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can always knock on the door of single Members of Parliaments (controlling the executive is one of the
main tasks of Parliament), which can take the matter further. The right of public access to documents is
further valuable for its preventive effect.” One of the main reasons for the introduction of rules on public
access in Sweden is to ensure that the public authorities are aware that they operate under the public eye,
which greatly contributes to the prevention of corruption and maladministration.® Although this
argument has an element of efficiency (prevention of waste of sources as a result of democratic control),
it is also linked to democracy as people only rarely support corruption. In the opinion of Davis, this is
however not enough, and he refers again to the introduction of an Information Tribunal. Moreover, he
argues that if the state is corrupt, then public access will not solve this problem and will not reveal the
truth. He points to the observations made by Birkinshaw, who refers to the problem that freedom of
information might create even greater secrecy: "the spectre of the file behind the file, the meeting behind
the meeting and the state behind the state."** It might further lead to a paperless society, i.c. a society in

which only the minimum is written down.*

Another objection against the need for rules on public access to documents is offered by the classic
British sceptical perspective, which argues that rules on public access to documents are not necessary,
since British democracy has functioned for so long without it. Outside Sweden it has often been sustained
that other countries do not need rules on access to documents as the principle of ministerial responsibility
applies to the whole administration, whereas in Sweden this principle is much more limited.” It should be
stressed that elements in the British government, however, leak systematically, Moreover, democracy is
of course not only about democratic control, but also about public debate and participation. The British
democracy is, perhaps, rather elitist and based upon trust between the governed and the governors. This
contrasts with the Swedish type of democracy, which is more participatory, and there exists a healthy
mistrust of democratically-elected officials.”” In other words, the need for access to and availability of
information is greater in the latter type of democracy than in the former. However, by providing the tools
for enhanced democratic control and a more participatory democracy, i.e. open government, democracy

can only become stronger.®

The above conclusion seems to be enfeebled to a certain extent by empirical data which reveal that the
right of public access to documents is often not used for the purpose of participation, but for other goals.
Mackaay observes that the United States FOI legislation is used in particular by commercial interests

%! See similarly Davis (1999), p. 8. See also §1.1.1 above.

2 Ibid., p. 9.

 See speech given by Laila Freivalds, Ministry of Justice of Sweden at the seminar on the principle of publicity,
transparency and public access to documents in the EU, Trier Academy of Law, Stockholm 16-17 September 1996.
She also observes that it has actually made the Swedish administration more efficient.

* Davis (1999), p. 11. Birkinshaw (1996), p. 49.

% Birkinshaw, ibid.

% See De Meij (1966), p. 99. See also Chapter 2.3.3..

27 Osterdahl (1998), p. 337. She notes that the Swedish law is based upon the premise that power always corrupts,
even in a democracy (...).

% On "thin" and "thick” democracy, see Barber (1984). See also Chapter 2.
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seeking to gain competitive advantages, which is hardly related to the participation of citizens in
government.”

This objection is real and seems difficult to rebut. It can, however, be argued that the need for this
legislation exists so as to provide those, who may decide one day to participate, with the necessary tools
to do so. Of course those who participate, mainly large private interest groups, may have access to all the
documents relating to the issues under discussion via informal channels. However, access to documents
legislation creates the opportunity in particular for smaller public and private interest groups, which lack

these contacts, to have access to the same material,

Davis lists a number of other empirical observations which might be advanced by the sceptic in order to
suggest that democracy functions well without public access rules. Amongst these, he mentions the
argument that whilst admitting that public access could stimulate public awareness and debate of
important issues, it could be argued that this is the job of the opposition and the press. This is, however, a
rather elitist vision. Moreover, the latter two would only seem to benefit from a right of public access to
documents to fulfil this task. Another objection is that the people seem to have sufficient information
available to them to express themselves, and, therefore, it is not clear as to why people need to have
access to the minutiae of government to express themselves. In order freely to form an opinion upon
"objective" information, citizens need public access to documents. Interest groups obviously require
public access to documents to form a well-founded opinion, and to participate, whereas the Press, as the
intermediary between the government and the citizens, requires access to documents to furnish more
detailed and accurate information which they are probably not going to get if they only can rely upon the
information services of the government. Of course, they are not free from bias, but with 2 right of access

to documents plurality is more likely to come about, and in its turn plurality of the press must guarantee a

certain amount of objectivity.

Davis mentions moreover the danger that public access might be negative for democracy, instead of being
of value to it. Whereas supporters claim that it increases efficiency and the quality of decision-making
(see next paragraph), opponents argue that it decreases administrative efficiency and note that officials,
who feel watched, might not want to take risks and innovative decisions.*® It might further lead to
excessive mistrust, as people might think that they cannot trust those in power if they do not have the
possibility to look over their shoulders (and perhaps not even then). As a result, democracy might be
viewed in the end as the best of a poor range of options, instead of the best available system of
government. The latter argument is another important aspect, though it is not related to the fundamental
rights as it refers to transparency as a trust-building device.

It can be concluded that public access to documents is essential to modern democracy and, in particular,

for a more participatory/deliberative type of democracy to evolve. The question remains, however,

 Mackaay (1992), p.173.
% Birkinshaw (1996), p. 49.
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whether the mere fact that a right is essential to democracy and to the exercise of freedom of expression
makes it a fundamental human right? Not all authors share this view. For example, Barendt acknowledges
that freedom of expression is not worth much unless citizens have some right to acquire information
(better informed speech). However, he observes that on this basis other rights should also be accepted

such as education and travel.*!

The argument does not, therefore, support the enactment of rights to obtain
government information generally. In his opinion, these rights are justified because of the need for an
informed public, able in particular to make intelligent electoral and political choices. He doubts whether
this is a fundamental human right, although it is recognised to some extent in most Western democracies
for utilitarian political reasons. It can be pointed out that the fundamental right to freedom of expression,
as justified by democracy, is also utilitarian or consequential in nature.”* However, this freedom has also
been defended by the argument of the right to self-fulfilment, which does not seems utilitarian in form.*
Kabel seems of the opinion that this right can never constitute 2 fundamental right. He observes that the
night of access, directly related as it is in most cases to a fundamental end (freedom of the press,
disclosure of laws, democracy, clarity of judicial proceedings), apparently seems not an end in itself and,

therefore, problems with it being a fundamental right will always remain.*

If one is not convinced that the argument of democracy and/or the freedom of information offer a
convincing philosophical justification for accepting the fundamental status of public access to documents,
then this status might be accepted by reference to the philosophical argument of Popper. Popper’s
argument has been advanced by Oberg, which sets it out as follows:** Popper has argued that political
thought should accept from the start the possibility of bad government. Popper poses the question as to
whether we should prepare for the worst leaders, and hope for the best. In his opinion, this leads to a new
approach to the problem of politics. Instead of answering the question who should rule, the question of
how to organise political institutions so that bad or incompetent ones can be prevented from doing too
much harm. According to Popper, all citizens are to a certain extent responsible for their government,
even if they do not exercise the power. Popper argues that the exercise of this co-responsibility requires
freedom of expression, freedom of access to information, freedom of the press as well as many other
freedoms. However, this theory seems in the end to lead again to democracy. If citizens discover that the
government is bad, than they need a mechanism to replace it and to create another government. In the

West, this mechanism is democracy.*

It seems that the literature offers a number of philosophical arguments on which grounds the fundamental
nature of the right to open government and/or the right of public access to documents can be accepted. In

the author’s view, the fact that open government and the right of access to documents are a necessary

3! Barendt (1992), p. 21.

32 Barendt (1987), p. 20-21.

* Barendt (1987), p. 14. Freedom of expression is also justified from the argument of the free discussion for the
discovery of the truth (more utilitarian in nature).

3 Kabel (1991), p. 164.

35 This argument has been put forward in Oberg (2000), p. 1.

36 This argument was raised by Davis in the EFIL discussion group.
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precondition for the functioning of democracy constitutes a convincing philosophical justification for the
acceptance of its fundamental human right nature. The right of access to documents seems to constitute a
feature of current times. It has been said to constitute just another step in the stili continuing process of
political democratisation (see Chapter 1)’ It has also been characterised as a third generation right,
together with environmental rights. Whether open government and/or the right of access to documents
actually constitutes a fundamental human right depends upon its recognition as such in the national or

international legal order (see §3.3 and 3.4).

3.2.2 Other arguments in favour of open government

3.2.2.1 Preliminary remarks

Besides the philosophical arguments which have been discussed in the preceding paragraphs, other less
normative, more pragmatic arguments in favour of open government and, in particular, the adoption of a
right of access to documents, have been advanced by Member State govemments and in the legal
literature. Most times, the case for open government and the right of access to documents is based upon a

combination of arguments, both philosophical and pragmatic.

3.2.2.2 Rechtsstaat

The principle of open government and the right of public access to documents have been justified upon
the basis of the idea of the Rechtsstaatr.”® In particular, openness has been said to increase the possibilities
of the citizen to detect unlawful behaviour by the administration and to appeal to the Court.” For
example, the argument based upon the Rechtsstaat underlies the introduction of the principle of open
government in the Dutch Constitution.** According to the government, this principle enables citizens to
gain insight into the preparation of policies and in the data underlying adopted policies. As a result,
citizens would have enhanced possibilities to get legal protection (before or after a decision has been
taken) against the administration.* According to the Dutch government, it concerns a principle of the
democratic Rechtsstaat and, therefore, it belongs in the Constitution.

37 Biesheuvel (1970), p. 3.

38 Steenbeek (1970), p. 49.

3% Damen (1980), p. 3.

40 See also Akkermans/Koekoek (1992), p. 971.

4! Maarseveen (1969), who explains the desire for more openness from the idea of the Rechtsstaat (amongst other
reasons), in the sense that openness enhances the possibilities of preventive legal protection, p. 2-3.
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3.2.2.3 Good administration

The right of public access to documents has also been said to constitute a principle of good
administration.** Sound or proper administration lie at the heart of every democratic state based on the
"rule of law" (Rechtsstaat). There are only a few Member States' systems which expressly refer to the
term good administration.* The reference to this term is not to indicate an independent legal standard of
good administration, but it has the function of a general notion describing a set of particular standards of
proper administrative practice. Amongst such principles, procedural principles, such as the right to be
heard, the duty to reason and the right of (party) access to information, and substantive principles such as
proportionality and legal certainty are mentioned. The rationale behind "procedural good administration”
(first category of principles) is on the one hand to achieve rationality and efficiency and on the other

individual protection.*

There is, however, a problem in defining the general right of access to information as a principle of good
administration, as the latter principle regards the relation between the administration and the individual,
whereas the former right regards the relationship between the government and the citizen with a
democratic role.*’ The right of public access must thus be distinguished from the right of the parties to be
heard in affairs concerning them, and to be in that connection, informed of relevant matters or to have
access to relevant files. Whilst, it is clear that the right of public access may be of use in an affair between
the citizen as a party in proceedings with the administration (see also the general argument based upon the
Rechtsstaat). It might not be clear how far the right to be heard goes in a special case: someone who
claims to have a legal interest in a case, but is neglected by the authorities, could always make use of the
general right of access to documents. However, this is not the main rationale behind the rules on public
access.*

In the European Union, the right of public access to documents was also initially viewed by, for example,
the Court of Justice and the Ombudsman, as an aspect of good administration. This approach is clearly
less fundamental than the one based upon democracy or fundamental rights, which covers the citizen in
its role as a democratic citizen and not simply in his relation to the administration (see farther Chapter
45.1).

“ Ibid,, p. 11.

“ Nehl (1996/1997), p. 47-48.

* 1t is build upon the rationale generally governing (administrative) procedural law, see Nehl (1996/97), p. 23 and
further,

% Klinkers (1974), p. 29.

% See Herlitz (1958), p. 54.
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3.2.2.4 Efficiency-related arguments

3.2.2.4.1 Public control and the prevention of misuse of power ;

It has been argued that citizens in a democracy ought to be informed about the operations of the
executive, while it is feared that any government which is allowed to work in secrecy will abuse the
powers entrusted to it.*” “Secrecy is a cloak for arbitrariness, inefficiency, corruption and other vices of

power.” Mill and Bentham warned against the danger of secrecy. According to the latter, “secrecy being
249
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an instrument of conspiracy, ought never to be a system of regular government.”™ The public control

argument constitutes one of the main reasons underlying the public access to documents regime in
Sweden. Given the fraud and accountability scandals in a number of Member States of the European
Union, it is not surprising that this argument is emphasised, alongside others, in countries which have
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only recently adopted rules on access to documents.*
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3.2.2.4.2 More quality in administration

Sodan

Herlitz notes that “in every step an authority takes, 1t feels that it is under public control, under the

imminent danger of having its steps discussed and criticised.” Publicity is on the mind of all officials and
makes them anxious to act in such a way that they will not be exposed to criticism.”’ In other words,
publicity may lead to better decisions, not only because of the public’s contribution to the decision-
making process, which, due to publicity, can be more informed, but also, and perhaps even more so,
because the decision-makers know that they are acting in the public view.

Klinkers argues that the function of openness lies in the creation of a mutual understanding between the
citizen and the administration through the supply of information, through communication and by
involving citizens in the administration. One of the sources of lost time and money in any administration
is the enormous distance which often exists between the citizen and the administration. An increase in
mutual understanding leads to an increase in the level of acceptance and this will work in favour of

efficiency in the long run and/or improve the quality of the administration.*? '.

7 March (1987), p. 2.

“8 Birkinshaw (1997), p. 29.

“? Bentham cited by March (1987), p. 2.
5% Curtin (2000), p. 8.

3! Herlitz (1958), p. 56.

52 Klinkers (1974), p. 79-80.
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The opposite argument, that efficiency requires secrecy, has also been advanced in the literature. This
argument has, however, been rebutted with regard to the British system. It has been argued that it is, at the
very least, not proven that the British system of confidential government is more effective and less
wasteful than others.*® As has been explained in Chapter 2 the extent of openness might be limited if it
would lead to inefficient decision-making. A balance must be found between the two elements, as both,
i.e. democracy and efficiency, constitute legitimate objectives of government. In the European Union, the
efficiency argument is one of the main reasons asserted against opening up the deliberations of the
Council of Ministers (see §5.3.3.).

3.2.2.5 Legitimacy-related arguments

First of all, publicity increases democratic legitimacy as it allows individuals and the media to debate the
decisions in public before they are taken.** Transparency and openness enhance legiﬁmacy further, as
they allow the public to know who has taken what decisions, and how, and information is provided on the
basis of which people can evaluate govemment policies (public scrutiny/control and accountability).*
Another argument, which is closely related to the legitimacy of the exercise of power, is that secrecy
leads to distrust and fear on the part of the public: “if one does not have access to the full facts one can
easily imagine the worst.”* It is assumed that there will be greater confidence in the authorities if the
latter is working in the full glare of publicity. A political system which is open, understandable and
allows citizens to join in the process has a better chance of being accepted by its citizens.” In fact, in the
EU, this has been one of the main reasons underlying the introduction of rules on public access to
documents (see §4.5.3.).

3.2.2.6 Disequilibrium of power

Finally, public access to documents has been defended on the grounds that it helps to redress the
disequilibrium of power between the individual and the state. The state has the command over a wide
field of information. However, the private organisation or the individual, from whom all kinds of

information is demanded by the State, can only himself obtain access to equivalent information from the

53 Michael (1979), p. 5.

34 Fretvalds, op cit.. This is one of the basic reasons for the introduction of rules on public access to documents in
Sweden.

55 Craig (Harlow), p. 52. See also Turpin (1995), p. 317. See also Dehousse (1998), p. 9.

56 Rowat (1965), p. 480.

57 See also Steenbeek (1980). He also notes that “legitimation durch verfahren” due to publicity can be enforced, p.
10. See also Ress (1994), p. 166.
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State with difficulty or not at all*® This argument has been mentioned already under the democracy
argument. Burkens refers to the old adage that “knowledge is power,” which he considers to be especially
relevant with regard to official documents. He stresses that the decision to make documents public or not ‘

: I s <. 59
in certain circumstances can be of enormous political significance.

58 Marsh (1987), p. 4.
5 Burkens (1969), p. 34.
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3.3. The legal approach taken towards open government, and its specific facets, in

the EU Member States, the new Applicant States and the European Union

3.3.1 The EU Member States and the new Applicant States

The fact that various philosophical arguments exist asserting the fundamental character of open
government, and/or the right of public access to documents, does not mean that such a right actually
exists in the national or international legal order. Whether a state, or a group of states, recognises a right
as fundamental depends on the socio-cultural and political background.®® Human rights are, however, the
product of history and of human civilisation and as such are subject to evaluation and change.®' Existing
fundamental rights are evolving over time and new elements may be added, but also new fundamental

human rights may be created.

As current law stands, none of the EU Member States has recognised in its constitution a fundamental
right to open government in general. The Netherlands has enshrined the principle of open government in
its Constitution, but, this principle is only of a declaratory nature and does not grant any rights to citizens.
It has to be implemented through ordinary legislation, which then creates judicially enforceable rights. In
spite of considerable support in Dutch legal literature for the view that it constitutes a fundamental human
right, the government refused to include the right in any of the existing fundamental rights or to recognise
it as a fundamental right in its own right.

Almost all Member States guarantee in their constitution public access to the plenary meetings of
Parliament (see §1.1.2.). There seems, therefore, to exist a constitutional right of the citizen to attend, in
principle, parliamentary meetings. Furthermore, all Member States provide in general for access to
legislative documents, although differences exist regarding the extent of access and the way in which
those documents are made accessible. It might thus be concluded that a right of access to legislative

documents in European public law exists.

As far as access to government documents is concerned, all Member States, except for Germany and
Luxembourg, have adopted legislation which grants citizens a right of access to govenment documents.*
After decades of struggle, the UK finally adopted an FOI Act last November. It was preceded by Ireland,
which introduced legislation on FOI in 1997. In Germany the government has just adopted a draft Federa!
FOI Act, whereas at the level of the Landern Brandenburg, Schleswig-Holstein and Berlin are already in

€ Birkinshaw (1996), p. 80.
1 Van Boven (1982), p. 49.
82 See for references, §1.1.2.1.2.
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the possession of FOI legislation.”® Despite this however, only Sweden and Finland have recognised the
right of access to documents as a fundamental human right in their respective legal orders. The fact that
this right has a constitutional basis in a number of Member States underlines the importance attached to
it.* The isolated position of Sweden and Finland might be broken in the near future. Developments are
underway in the Netherlands, to include the right of access to official documents in the human rights
chapter of the Dutch Constitution %

Whereas the Dutch are considering the legislative way to elevate the status of the right of access to that of
a fundamental human right, this can also be done through the courts. The latter often have the power to
adapt the content of rights to changes in society, or even create new rights, which is often quicker than
changing legislation. Assertaining whether the courts of the Member States have recognised the right of
access to documents or meetings as implicit in other fundamental rights, and in particular, the right of
freedom of expression and information, would require detailed scrutiny of all relevant case-law, which is
unfortunately beyond the scope of this thesis.*® If one looks at the case-law of the European Court of
Human Rights, it appears that this interpretation is not easily accepted (see §3.4.3).

Not only have almost all EU Member States adopted legislation which grants citizens a right of access to
government documents, but other Members of the Council of Europe have also recently adopted or are in
the process of adopting rules on access. The candidate States for membership of the EU are working hard
in this field, no doubt with a view to their future accession to the Union. Some Members have adopted
rules on access to documents at a constitutional level. For example, in the Czech Republic freedom of
information (FOI) is enshrined in Art. 17(5) of the Charter of Fundamental Rights and Basic Freedoms.
The Law on Free Access to Information was adopted on 11 May 1999. Poland, Bulgaria and Hungary
have also enshrined the right of access in their respective Constitutions.”” The latter two countries have
both adopted FOI legislation,”® whereas in Poland a group of non-governmental organisations have
drafted an FOI Bill which they would like to present to Parliament as a civic-initiative.” Furthermore,

Romania is currently preparing legislation on freedom of information,” and the government of Bosnia

% The draft FOI Act has been published on the website of the Federal Ministry of Home Affairs on the 6 of June
2001, at http://www.bmi.bund.de. Also in other Lindern proposals for FOI Acts are being discussed.

 On the fundamental human right status of the right of access to documents in Sweden and Finland, see §3.2.1.

% See the Report regarding the 6th meeting of the (CoE) Group of Specialists on Access to Official Information,
Report DH-S-AC (2000) 7 of 26 January 2001.

% Barendt notes that it is rare to find judicial acceptance of rights of access to information under free speech clauses
{freedom of expression) both at national and international level. See Barendt (1987), p. 112.

¢ Article 61 of the Polish Constitution provides for a FOI right and mandates that the Parliament enacts a law
setting out this right. See further Article 41(2) of the Constitution of the Republic of Bulgaria (13 July 1991), and
Article 61 (1) of the (amended) Hungarian Constitution (1989).

% The Bulgarian Parliament adopted the Bill last year (June 2000). Hungary has a combined freedom of information
and data protection act: Act LXIII of 1992 on the Protection of Personal Data and the Publicity of Data of Public.

® Poland does not have any specific regulation dealing with procedural issues related to freedom of information, and
as a result decisions of administrative officers concerning public access to information are frequently arbitrary and
impossible to control. See for more detail the Press Freedom Monitoring Center at

http.//www freepress.org. pl/english/index htm.

0 See "Article 19", a London-based Freedom of Information watchdog, which has found both strong points and
weak provisions in the draft of the Romanian Law on Free Access to Information.
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and Herzegovina has just approved its Freedom of Access to Information Law which was prepared by the
OSCE." It is also important to mention that Norway has broadened its Freedom of Information Act, and
has now proposed putting the principle of access to official information into its Constitution.” These
developments demonstrate that there is clearly a broader affirmation of the citizen's right of access to

documents in Europe at large.

3.3.2 The European Union

The issue of transparency and openness in the decision-making process has become of increased concern
in the context of international organisations (see §1.1.2.2.). A number of international organisations and,
in particular, the European Union, are facing demands to open up and become more transparent. In the
next chapter, the emergence of open government in the EU, and the general context of this process, are
the subject of a detailed analysis. A few general observations regarding the approach taken towards open
government and access to documents in anticipation to this analysis must, nevertheless, be made at this
stage. The initial approach towards the issue of open government in the EU can be characterised as non-
fundamental, in particular, in respect of public access to documents. Openness and transparency were
seen as an aspect of good administration and not as an essential element of democracy. As a result of this
vision, measures to open up the decision-making process have been taken in the form of “soft law.”
However<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>