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Introduction:

Skilful Survivals - Irregular Migration to the Gulf

Nasra M. Shah*

Introduction

The overall objective of this volume is to advance existing knowledge about irregular
migration to the Gulf, a subject about which huge research gaps remain. We focus
on the role that legislation, policies and practices play in enabling and sustaining
irregular, or undocumented, migration. Case studies highlighting these elements
are presented on all the six Gulf Cooperation Council (GCC) countries, namely:
Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the United Arab Emirates
(UAE). In addition, case studies of six major sending countries are included to
better understand the entire pathway of irregular migration from a sending to a
Gulf country: these countries are Bangladesh, Egypt, Ethiopia, India, Pakistan and
the Philippines. The volume also offers an overview of the conceptual dimensions
underlying irregular migration and a framework for providing protection to
migrants in an irregular situation.

Why is irregular migration to the Gulf such an important topic? There are at
least two major reasons. First, this kind of migration, by its very nature, is difficult to

detect. It eludes measurement as well as regulation, both of which are essential for

*  Nasra M. Shah is Professor at Kuwait University and Scientific Director of GLMM.
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a complete understanding and management of the labour market. Second, those in
an irregular situation are in contravention of some laws and therefore reside in the
host country in a permanently vulnerable position. They live in constant fear under
the threat of apprehension and deportation. Also, they cannot compete for better
jobs due to their illegal situation. Irregular migrants in the Gulf consist primarily
of relatively lower-skilled workers and women, mainly in domestic service, as
elaborated in a later section.

There is a general consensus among statements and reports by government
officials, policy makers, and migration researchers that some foreign residents in the
Gulf reside there in an irregular situation. Beyond this general agreement, however,
there are questions about the definition of an irregular migrant, the length of time
a person typically stays in the Gulf, and the diverse and highly fragmented nature
of Gulf migrants, as highlighted in this chapter.

Defining Irregular Migration

Terminology and definition for irregular migration is not universally accepted leading
to a certain amount of confusion. Also, irregularity is not a permanent situation. A
migrant may move in and out of such a situation, depending on circumstances,
changes in labour or other laws, not to mention the degree of compliance with such
laws. A migrant may be in a regular situation in some respects but at the same time
irregular in others: take freelance workers who may have a legal residence permit
but who are employed by someone other than their Zafee/ (sponsor), contrary to
Gulf laws. Different terms have been used to describe irregular migration in the
Gulf. In newspaper articles, foreign residents apprehended in violation of one law
or another are usually referred to as ‘illegal’ residents or simply ‘illegals’. In this
volume, we consider that an action or a situation can be illegal or irregular, but
that a person cannot be. We, therefore, use the term ‘irregular migration’ but avoid
terms such as ‘illegal migrant’ or ‘irregular migrant’. We use, instead, ‘migrant in
an irregular situation’ to refer to those persons who are residing in the Gulf and
who find themselves in an irregular situation. They are in this state because they
have violated a law relating to lawful entry, legal residency status, legal employment
status, or any other situation regarded by the host country, or a sending country, as
a breach of the existing laws.

One category of residents in an irregular situation that does not fit our
definition, and that is, therefore, not included in this volume, is that of stateless
persons living in the Gulf. The number of such persons in the region varies across

countries and is estimated to stand at around 100,000 in Kuwait. Most stateless
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persons are Arabs from neighbouring countries who may have lived there for
decades or even generations, but who were not awarded the citizenship of the Gulf
state where they live. In this volume we focus on international migrants who left
their country of citizenship, legally or illegally, to enter a Gulf country for work, to

join a family member, to visit, to study, or to perform pilgrimage.

Data on Irregular Migration

Regular data collection systems such as population registration, or the population
censuses, do not collect information on those in an irregular situation in the Gulf.
Such data are collected by the Ministries of Interior or other security related
agencies, since they essentially relate to violations of the law. Absence of this data
from routine data collection systems makes it very difficult to map the volume and
characteristics of those in an irregular situation, as elaborated in the chapter by De
Bel-Air empirical data on undocumented migrants are rarely revealed by the GCC
countries. While some countries publish data on infiltrators entering the country
illegally, and visa violators who may have overstayed their valid resident permit, any
estimation of the number of migrants in other kinds of irregular situations (e.g.
freelance workers) is problematic.

Several of the chapters in this volume have relied on qualitative methodologies
to locate and interview migrants in an irregular situation. There is obviously no
sampling frame that might be used to choose representative samples from the pool
of irregular workers. Since many of them live in a perpetual fear of apprehension
and arrest, such migrants are naturally reluctant to talk to a researcher unless they
have assurances from some network member that they would not be reported to
the authorities. Gaining the confidence of such migrants so that they are prepared
to talk to an interviewer is a difficult and painstaking job. However, a wealth of
data has been collected by the contributors of this volume to get a closer look at
many facets of the lives of irregular workers, including: the circumstances that led
to their irregular situation; their strategies for earning a livelihood and surviving;
the network connections that enable and sustain their survival; and their plans and

aspirations for the future.

Types of Irregular Migration

Migrants may be irregular for several different reasons. Jureidini, in his analysis of
irregular migration to Qatar, identifies eight different pathways that can lead to

an irregular situation for a migrant. Rajan and Jolin’s analysis of Indian workers

w
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provides an even more exhaustive list of various situations relating to the migration
process, employment conditions, and residency conditions that can lead to a
persons irregular status. In order to simplify our understanding of the many types of
irregular migrants in the Gulf, at least five different types may be clearly identified,
as follows: (i) entering unlawfully into a country; (ii) overstaying a valid residency
permit; (iii) being employed by someone who is not the sponsor; (iv) running away
from an employer, or absconding; and (v) being born in the Gulf to parents with an
irregular status. Each of these types is briefly described below.

First, a person may enter a Gulf country illegally without the requisite papers.
While this type of irregular migration is to be found in all GCC countries, it is
especially large and problematic in the case of Yemenis entering Saudi Arabia, as
described in the chapter by Fahad Alsharif. Of the 3.4 million illegal entrants to
the Kingdom during 1978-2008, 98% were Yemeni. They kept returning to Saudi
Arabia despite deportation. The story of one irregular migrant who had been
deported thrice and came back within the same week exemplifies the relative ease
with which this well-established pattern of movement may be negotiated.

'The second type of irregular migration, prevalent in all six GCC countries,
consists of overstaying a valid residence permit. Published data on the number of
such residents is available for some Gulf countries. In their chapter on Kuwait,
Shah and Al-Kazi reported that 103,154 visa overstayers were living in the country
in 2014. Almost three-quarters of these violators were Asian and about half were
domestic workers. In the case of Bahrain, Alhasan reported that some 60,700 non-
Bahrainis (11% of non-Bahraini workers) were residing in the country irregularly;
about 10% due to expired work visas. Other countries, such as Oman, provide data
on the arrests and the deportation of irregular migrants, as shown in the chapter by
Safar and Levaillant.

The third type of irregular migration is perhaps the most numerous and
widespread in all the GCC countries, but it is also the most elusive to accurately
measure. It consists of a migrant worker being employed by a person or institution
that is not his sponsor or kafeel. It is well known that the kafala (sponsorship)
system mandates that every non-citizen must have a sponsor in order to reside
legally in a Gulf country. Working persons are sponsored by the employer while
dependents, such as wives and children, are sponsored by the worker in cases where
they accompany him. Once a person is hired on a valid work permit, issued by
the concerned government authorities, he/she is issued a residency permit, usually
for the period of the contract. Work contracts are usually renewable for varying

lengths of time. If the regulations for renewal are followed by the employer in a
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timely manner, non-citizens may reside in the Gulf for many decades, although
in a temporary capacity, depending on the validity of the contract. Failure to
issue or renew a work permit or residency permit can result in the worker’s illegal
status. Thus, as summarized in the chapter by Fargues “Irregularity and illegality
are unwanted but unavoidable by-products of regulations and laws,” the “kafala”
system constituting a basic one.

One major practice that lies at the core of irregular migration, identified by
almost all the authors in this volume, relates to the sale of visas by Gulf sponsors
to potential migrants that they fail to employ. This practice is commonly known
as ‘visa trading’. The demand for work visas among residents of sending countries
exceeds the available supply of such visas. Also, the competition for securing a
Gulf visa in the sending countries is quite intense, especially among relatively low
skilled workers. Such potential migrants are, therefore, willing to buy a work visa,
sometimes without the guarantee (or even the existence) of a job. Visas of this kind
are commonly referred to as “free” or azad visas (visa maftoohah), implying that the
migrant worker has an implicit permission to find a job on the open market. This
practice is, however, unlawful and contrary to the legal framework for regulating
the employment of foreign workers in the Gulf. Thus, as soon as a mismatch occurs
between the person (or institution) who sponsors an individual and the one who
employs him/her, the migrant worker’s employment status theoretically becomes
illegal. If the sponsor colludes with the worker and tacitly ‘allows’ the worker to be
employed by someone else, finding such persons is nearly impossible. Such workers
are legal in as much as they hold a valid residency permit, but they are illegal in
terms of employment.

'The fourth type of irregular migration results from absconding and running
away from employers, accounts of which are provided by several contributors. For
example, Safar and Levaillant report that of the 21,190 irregular workers arrested
in 2014 in Oman, about 85% were runaways or absconders. Absconding was
recognised as a serious problem in Oman since, in the first six months of 2015,
official data showed “an alarming figure” of 57,420 workers who had absconded
from their employer. In the case of Bahrain, absconding workers constituted about
15% of the estimated 60,000 irregular workers in 2014, as reported by Alhasan.
Once a worker absconds, or runs away, he/she is immediately faced with an irregular
situation since he/she loses connection with the sponsor, an essential ‘custodian’ in
the host country. They are unlikely to have any documents, such as passport, since
those documents are usually taken and kept by the £afee/.

(Va1
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Running away from the employer is especially common among women, a
majority of whom are domestic workers. Shah and Al-Kazi reported that half of
all irregular migrants who had overstayed their valid residence permit in Kuwait
in 2014 were domestic workers. Among the runaway workers they interviewed,
a majority were female domestic workers. Among the Filipino irregular migrants
interviewed by Alsharif, almost all had, also, run away from their employer.

Fifth, and perhaps less widely prevalent, is being born in the Gulf to parents
in an irregular situation at the time of birth. Alsharif provides examples of this
category from Jeddah, Saudi Arabia where children were born to undocumented
parents and had no option except to work as beggars on the street. Similarly,
Mahdavi provides examples from her field research in Dubai and Abu Dhabi of
children who were born to mothers in irregular situations. Fernandez provides an
analysis of Ethiopian women who find themselves pregnant as a result either of
rape or consensual relationships. They chose to become irregular, often by running
away from the employer in order to avoid deportation. The children born under
such conditions had no nationality documentation, and, therefore, were often not
able to access formal medical services or education.

While I have tried to group irregular migrants into various distinct types, it
must be recognised that the above five categories are not mutually exclusive. For
example, a person may be a runaway and may have also overstayed his/her valid
visa, and thus lack a sponsor. Similarly, overstayers may engage in freelance work
for several employers, both situations being illegal. It should also be recognised that
an irregular status is not permanent and those in this situation may be regularised,
especially during amnesties that are periodically held by all Gulf countries.

Number of Irregular Migrants

In terms of the number of irregular migrants, perhaps the most widely cited estimate
is that by Kapiszweski (2001) who concluded, largely on the basis of newspaper
reports, that “in recent years, illegal immigrants in each GCC country made up
at least 10 percent of the total population or 15 percent of the workforce,” with
the number said to be as high as 700,000 in Saudi Arabia. In another frequently
cited article, Shah (2009) provided some estimates of irregular migration by looking
at departures during amnesty periods declared for the regularisation or exodus of
irregular migrants. She reported that, in the case of Saudi Arabia, between 2-2.3
million irregular migrants either left the country or regularised their status during
1997-2000. In the UAE, 176,000 migrants regularised their status and more than
174,000 departed in 2007.

6 Gulf Labour and Migration (GLMM) Programme
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'The chapters in the present volume make a major contribution to our knowledge
by showing some novel ways of arriving at estimates of irregular migration. For
example, Rajan and Jolin use returnee migrant surveys in a sending community,
Kerala, to estimate the number of Indians proceeding overseas in a potentially
irregular capacity. They report that 20-40% of the returnees had proceeded to the
Gulf on a “free” or azad visa, and not a work permit. Migration without a work
permit implies that the person would work for an employer other than the sponsor,
which puts them in an illegal situation. For Bangladeshi irregular migrants in Saudi
Arabia, Ullah reports, on the basis of qualitative interviews, that the largest category
consisted of persons who had arrived on a pilgrimage visa (for Haj or Umrah), and
who overstayed the visa. In case of Filipinos, Batistella and Asis report that about
150,000 of the 2.4 million Filipinos residing in the GCC countries were in some
form of irregular situation.

Deportations from Gulf countries also provide a very rough and partial
estimate of irregular migration. In the case of Pakistan, Arif and Ishaq report that,
during 2009-2014, about 193,000 Pakistanis were deported from the Gulf countries,
constituting about 6% of all workers who were placed in the Gulf during that time
period. Deportations of Egyptians during the latest amnesty held in Saudi Arabia
from April to November 2013 amounted to around 300,000, corresponding to 23%
of the total Egyptian workforce in Saudi Arabia, according to Awad and Aziz.
For Ethiopians, Fernandez reports that 163,000 were deported from Saudi Arabia
after the last amnesty that ended in November 2013. Deportation data provide
some idea of the scale of irregular migration in the Gulf. But these figures probably
represent only the tip of the iceberg, since the majority of irregular migrants may be
able to regularise their status or may decide to continue living in the host country
in an irregular situation.

Within the destination countries, records of regularisations and departures
during the period of amnesty, when irregular residents may adjust their status without
paying any penalties, also provide some idea of the scale of irregular residency in the
Gulf. The recent record of regularisations conducted during the six-month amnesty
in 2013 in Saudi Arabia indicates that the scale of irregularity was massive (De Bel-
Alr, in this volume). Records of regularisation and departures following an amnesty
in a Gulf country provide a useful but incomplete picture of the total number of
irregular residents. During the last amnesty held in Kuwait in 2011, for example,
only 37% of the known overstayers regularised their status or departed, while most
decided to continue living in an irregular situation (Shah 2014). A similar situation

was reported by Safar and Levaillant for Oman (in this volume) where around
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50,000 undocumented and overstaying expatriates were expected to apply for the

2015 amnesty, but only 14,254 (28.5%) made use of it.

Groups at Higher Risk of Irregular Migration

Two groups are at higher risk of being in an irregular situation: the relatively
lower skilled workers and domestic workers. Some of the root causes of this are
centered in migration environment in the sending country. As outlined for India
by Rajan (2011: p.134) “Low economic opportunity, lack of information, a culture
of migration, transnational migrant networks and the operation of unregulated
intermediaries, organized racketeers and trafficking rings are key determinants of
irregular migration from India.” Unemployment and underemployment are likely
to be higher among the unskilled and lower skilled workers in the countries of
origin, leading to a large potential supply of workers eager to find a job in the
Gulf. The desire to work in the Gulf is exacerbated by the apparently successful
experience of returnees, who often flaunt their wealth and assets when visiting the
home country. Some of the low skilled workers pay exorbitant amounts to buy
a work visa for a Gulf job that in reality may not exist. The money is frequently
borrowed from friends, relatives, or money lenders. This kind of debt bondage is one
of the reasons that compels and prolongs irregular residence in the Gulf.

Sending countries differ in terms of whether they encourage the migration of
women, especially as domestic workers. Of the six sending countries included in
this volume, most migrants from the Philippines and Ethiopia are women, while
substantial numbers from India are in this category. However, Pakistani migrants
contain almost no such women. The qualitative data presented by various authors
provide vivid descriptions of pathways through which female migrants become
irregular, even though most enter the Gulf legally. In Kuwait, about half of all
overstayers in 2014 were domestic workers, many of whom are likely to have run
away from their employer.

Why Irregular Migration is Perceived as Not Being that Bad

Policy makers, security officials, and researchers tend to think of irregular migration
as being risky, unfair, and potentially harmful not only for the migrant but also for
the sending and host countries. However, the lived experiences of many interviewees
described in this volume suggest that several migrants may not see their irregular
status as being disastrous. Many, in fact, are willing to perpetuate this situation,

8 Gulf Labour and Migration (GLMM) Programme
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despite their awareness about possible arrest, jail term, and deportation. A theme
that re-emerges repeatedly in interviews in several host countries relates to the lack
of options open to migrants elsewhere, including their country of origin, and the
perception of their current situation as being tolerable. To survive in an irregular
status becomes normality for many. They learn to negotiate the formal and informal
spaces and systems they encounter. Many have specific goals they want to achieve
during their Gulf stay, whatever the cost. Education of their children and building
a house in the origin country are paramount among these goals. They are willing to
suffer and sacrifice to achieve these goals for a better future. Most irregular migrants
seem to share one characteristic: resilience. As their stay in the Gulf prolongs, they
gather enough capacity to exercise their agency to achieve a skilful survival in the
face of adversity.

Support by large networks of friends and relatives is a key enabler and
sustainer of the skilful survival of irregular migrants. Not only do such networks
initiate and finance the migration of their kin and friends, they also provide shelter
and sustenance when necessary. As Rajan and Jolin report from the results of
their Kerala survey among intending migrants, emigrant households and returned
emigrants, over 70% of emigrants utilise networks of friends and relatives as their
preferred emigration channel, with many of these flows falling outside the purview
of legal stipulations.

In the case of some workers on “free visas” this situation may in fact be
regarded as the preferred option rather than being tied down to one employer for a
fixed sum of money, regardless of their irregular status. The financial and personal
gains outweigh the risks in the migrant’s calculus. As Mahdavi points out for her
interviewees in Dubai and Abu Dhabi “irregular migration can often be experienced
as more lucrative, empowering, and safer for many migrants and their loved ones.
Migrants often make decisions that are best for themselves and their loved ones, not
necessarily in accordance with laws or formal migratory and labour trajectories. It
is often the case that migrating or working irregularly is the more desirable option
due to financial opportunities and available avenues for increased mobility—be that
physical, economic, or emotional.”

In several respects, irregular migration may be beneficial not only for the
migrant but also for several actors who indirectly profit from this situation. As
pointed out in the case of Kuwait by Shah and Al-Kazi: “Sponsors gain by selling
visas; apartment dwellers by sub-letting rental space; intermediaries by charging
recruitment assistance fees; employers by a reduced cost in hiring workers etc. At

the same time, social and familial benefits are gained by aiding the migration of
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kin and countrymen, and the accumulation of social capital. Thus, a wide-ranging

system of mutual benefits, constituting win-win situations exists.”

What Does the Future Hold?

'The picture that emerges from the analysis in this volume illustrates that irregular
migration is a complex, multifaceted, and deep-rooted phenomenon that will not
be eliminated by simple policy changes. Many legal frameworks aimed at curtailing
it already exist in sending as well as host countries, but migrants continue to evade
these rules. Irregular migration will remain difficult to control as long as migrants
are willing to maintain their irregular status and those who help them to maintain
this status gain from the current situation.

Instead of looking the other way and ignoring the existence of irregular
migration, Gulf countries have become increasingly proactive in the last two
decades. They have become so both in terms of making efforts to curb and contain
irregular migration, but also in terms of reforming some regulations and practices
that may help in reducing migration to a minimum. Qatar has probably been most
active in this respect, followed by the UAE and Bahrain. At the same time, sending
countries are trying to improve their efforts at discouraging irregular migration
through awareness campaigns, better pre-departure orientation of migrant workers
and better regulation of the work of private recruitment agents. The chapter by
Frantz advocates that additional concerted efforts are needed in safeguarding the
rights of migrants in an irregular situation, such as a ‘firewalling strategy’ where
people can pursue legal claims against abuses by employers without being subject
to arrest and expulsion. Finally, in the concluding chapter of this volume, Fargues
addresses the broader global and regional contexts that will impact irregular
migration in the Gulf and in the wider world.
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Introduction

Spring—early summer 2015. Boats believed to be carrying up to 1,000 Rohingya
Muslim migrants from Myanmar are still wandering the ocean after Indonesia,
Malaysia and Thailand pushed them back; Australia returns hundreds of asylum
seckers smuggled by sea to Vietnam and declares a zero tolerance on migrant
vessels approaching its shores; some 2,000 migrants from Syria, Afghanistan and
Eritrea try every day to cross the Channel from France, where they are camped,
to the UK where they are refused entry; hundreds of migrants landed in Sicily are
stuck in Ventimiglia, northern Italy, where they have been forced back from France;
Mr. Donald Trump, a US presidential candidate, declared in the course of his
campaign: “We need to build a wall, and it has to be built quickly. And I don’t mind
having a big beautiful door in that wall so that people can come into this country
legally”; raids net more than 100,000 migrants in Jeddah and 25,000 in Madinah
in six months since the beginning of 1436H, police announced; and thousands
of foreign workers in Oman have filed for correction of labour status followed by
deportation, etc. Whether they seek international protection or a better fate, many
migrants find that they are increasingly unwanted in the global north as well as in
the global south.

This chapter first addresses the universality of irregular migration. It argues
that rising irregular migration results from the forces behind international migration
colliding with obstacles to international migration: from global interconnectedness
between highly differentiated nations in terms of economic and political security
conflicting with the reluctance of nation-states challenged by global processes to
accept otherness. The second part is dedicated to what makes the Gulf States unique
in terms of the production of irregular migration: a rigid sponsorship system that
is not compatible with the free mobility of labour requested by markets and a strict
closure of access to nationality that prevents the smooth integration of non-citizens
whose limited rights mean that they are at risk of falling into an irregular situation.
The third part looks at the social conditions of migrants in irregular situations and
the spiral that drags poor migrants down into irregular migration and irregularity,
a driver of precariousness and insecurity. The fourth part deals with the politics of
irregularity and the two responses states can employ to eliminate a situation that
they regard as an offence to their sovereignty: deportation or regularisation.

Irregular Migration in a World of Nations

We read, day after day, media stories and hear political statements about “irregular

» « » o«

migrants,” “unauthorised migrants,” “illegal migrants” or more often and more
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bluntly “illegals.” Such expressions have become so familiar that one may miss
their implicit meaning, which is that migrants whose entry or stay breaches a host
country’s laws are negated as persons. “No Person is Illegal” was the name of a
movement born in Germany in 1997, and now known as No One Is Illegal (NOII),
advocating rights for all migrants. Migrants in an irregular situation are denied the
right of being present. Whether they have entered that country without proper
authorisation or whether their authorisation to stay has expired, their situation
results from a discrepancy between the two universal principles commanding the
international mobility of people. On the one hand, exiting any country is a right
enshrined in the 1948 Universal Declaration of Human Rights (Art. 13) but, on
the other, entering another country is a privilege, for the admission of foreign
nationals is universally recognised to fall under the state’s sovereignty. Freedom of
movement, which is recognised as a basic right within any (democratic) country,
stops at the frontier, as international law does not provide for the right to move
between countries (Weiner 1996; Benhabib 2004).

This chapter will not use the above terms: first, because they are derogatory,
offensive and unethical, and second, because they do not reflect reality. Irregularity
must be situated in space and time. It does not characterise the person herself but
his or her transient situation. Migrants are “people living in a country or area other
than that in which they were born” (UN 2013). Those who do not fully comply
with migration-related legislation of the country where they live are “migrants in
an irregular situation.” The corresponding phenomenon can be called “irregular
migration” keeping in mind that what is “irregular” in country A may be “regular”
in country B as irregularity is a context-specific, not an absolute situation. The same
person can, then, be in a regular situation at time t but no longer at time t+1; or
vice versa, for being in a regular or irregular situation regarding migration law is a
reversible status.

“Irregular migration” is a widely used, though recent term. It dates back to the
second half of the twentieth century, when the nation-state became a universal form
of organising communities of citizens.! Defined as one people, one territory and
one narrative, the nation-state has erected borders, with inclusion from within as an

1. An early appearance of the term is found in: Royal Institute of International Affairs (1946),
Chronology of International Events and Documents, Vol. 2, No. 16 (August 12-25), pp. 489-
508. “Prague radio announced that the frontier with Poland had been closed in view of Brit-
ain’s decision to stop illegal immigration into Palestine” and later in Jon & David Kimche
(1954), The Secret Roads: The Tllegal’ Migration of a People 1938-1948, London, Secker & War-
burg.
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objective and exclusion from without as its corollary. Two forces came into collision
here. On the one hand, the fundamental right of individuals to wellbeing and security
makes the case for open borders (Carens 1987), as cross-border mobility may be the
best (and sometimes the only) strategy for those born on the wrong side of a border.
On the other, though, the state has a duty to protect its citizens. From the migrant
receiving state’s perspective, admitting foreign nationals can be advantageous if
they contribute to the nation’s wealth, but it must stop as soon as their presence is
detrimental to citizens. Safeguarding citizens’ employment, welfare, security and
identity makes the case for restricting non-citizens’ admission, their stay and their
access to labour. Irregular migration results from this tension between the forces of
international mobility of persons and the nation-state’s reluctance to accommodate
otherness.

Irregular migration is usually defined as the result of a violation - deliberate or
not - by the migrant of conditions set down by the host state, i.e. as “international
movement or residency in conflict with migration laws” (De Haas 2008). Some
authors insist that it can either be the migrant that breaches the law or the law that
changes and affects the migrant’s status: the situation of migrants initially admitted
on a legal basis may, due to changing legislation on stay or labour, become irregular
without them knowing it. This happens, for example, when activities employing
foreigners become reserved to nationals, a change that often means that foreign
workers are no longer eligible for residence (Fargues 2009). Finally, other authors
dispute the relevance of the regular/irregular dichotomy preferring gradation in
terms of compliance: yes, there are migrants who reside and work in full compliance
with the law of their host country and, then, there are those who fully violate
restrictions on entry, stay and employment. However, between these two, there are
a wide spectrum of intermediate situations, which they term “semi-compliance”
(Ruhs and Anderson 2008). As soon as full compliance with host states’ regulations
is restricted, semi-compliance often becomes the only option left to migrants.
Irregular migration is, therefore, a direct product of regulations that governments
put in place to control the movement, settlement and access to employment of
foreign nationals as part of a concern to establish the state’s sovereignty over
territory as well as to protect citizens.

All countries are at the same time migrant senders and migrants receivers
and irregular migration can be found everywhere in the world. Estimated to stand
between thirty and fifty million, the (unknown) number of migrants in irregular
situation worldwide is likely to have grown in recent years as a result of the two

conflicting trends mentioned earlier. On the one hand, the structural forces
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that make migration increasingly desirable or even necessary — from economic
differentials between nations to conflict and political instability in many of
them — have not abated. Moreover, communications, virtual or real, that make
migration a realistic option have continuously intensified. On the other, states,
increasingly challenged by global processes, tend to reaffirm their sovereignty, and
societies and public opinions their attachment to national identity. In brief, reasons
for, and hurdles to migration have risen in parallel.

Irregular migration exists everywhere but it is nowhere exactly the same.
Migrants in irregular situation are in breach of laws that vary from one nation to
another. Laws that can make a migrant’s situation irregular relate to the entry, stay
and work of non-citizens. Migrants find themselves in an irregular situation as soon

as they fall into one or more of the following non-exclusive situations:

* Unauthorised entry: persons entered with no visa, including those who

bypass border checkpoints, smuggled and trafficked persons;

* Unauthorised stay: overstayers on a temporary entry visa (seasonal or short-
term worker, student, visitor of a family member, tourist, pilgrim, etc);

* Unauthorised employment: workers with a non-work visa or with an

occupation that is not allowed by their visa.

While they are universal, these categories vary in magnitude and in their causes
and consequences: they change according to time and place. What is the prevalence
of irregular migration in the Gulf? Scarce and incomplete data offer only a glimpse
of the situation (Table 2.1).

Saudi Arabia stands out from all the other states with 5.3 million irregular
situations detected in 2014 with 9.7 million recorded migrants. Even if the same
person can have more than one form of irregularity and the proportion of migrants
in irregular situation is smaller than 55% (5.3 / 9.7) numbers are still extraordinarily
high. This is partly due to several peculiarities of the Kingdom, such as: the
pilgrimage to the holiest sites of Islam, Haj and Umrah, which offers avenues for
visa overstayers; the long border with Yemen that creates easy entry points by land
for migrants with no visa; the size and diversity of the labour market; etc. Saudi
Arabia also puts more efforts into tracking down migrants in an irregular situation.
At the other end of the spectrum, in 2014, the number of migrants applying for
status regularisation represented only 1.2% of all foreign nationals in Oman and
4.3% in Kuwait while Bahrain (7.2%) is in an intermediate situation. Estimates
provided in Table 2.1 suggest that the Gulf States differ greatly from one another in

terms of the prevalence of irregular migration, and that they roughly compare with
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major receivers of global migrants in the West. For example, in the United States,
11.3 million migrants were estimated to be in irregular situation in 2013, 670,000
were arrested and 400,000 deported the same year, representing respectively 26.7%,
1.6% and 0.9% of the total migrant stock in the country (42.4 million). It must be
noted, however, that statistics of apprehended migrants do not properly reflect the
magnitude of irregular migration. In the Gulf, official data necessary for estimating
irregular migration are not available. Moreover, deportees include not only migrants

in irregular situations but also all those who engage in strikes and demonstrations.

Table 2.1: Foreign citizens apprehended in an irregular situation
in the GCC states - most recent year in the 2010s

Foreign Citizens
Total o
Country Population In Irregular Situation
mid-2014 Ngmzlz)elré‘ n % of the
mid - opulation 0 -
P Regularised | Deported Total In (g) t?z?:son

Bahrain 1,338,400 683,000 51% 30,000 19,130 49,130 7.2%
Kuwait 4,169,410 2,884,849 69% 11,479 32,036 124,142 4.3%
Oman 3,887,000 1,696,000 44% na 11,051 21,150 1.2%
Qatar 2,230,800 1,911,000 86% na na na na
i‘i‘;g;a 29.994.272 9,723,214 32% | 4,700,000 | 600,00 | 5,300,000 54.5%
UAE 9,350,000 8,277,000 89% na na 224,548 2.7%
Total GCC 50,969,882 25,175,063 49% na na na na

Sources: Total population computed from the UN Database (http://esa.un.org/unpd/wpp/
unpp/panel_population.htm) except for Kuwait (Public Authority for Civil Information;
http://www.paci.gov.kw/en/).

Stocks of immigrants on July 1, 2014 estimated by the authors assuming that their proportion
has remained constant since the most recent population census (or survey), as calculated by
GLMM (http://gulfmigration.eu/glmm-database/demographic-economic-module.
Estimated numbers of migrants apprehended in Irregular situation are retrieved from the
corresponding country chapters of this volume.

Dual Societies and the Production of Irregularity in the Gulf

With immigrants and their sons and daughters comprising between 32% (Saudi
Arabia) and 88% (UAE) of the total population, can Gulf States be described
as “immigrant nations”® Are they places where new societies emerge from the
encounter between former local populations and a variety of new communities
brought in by migration? Gulf States are the number one destination for migrants
originating in the giants of South Asia (India, Pakistan, Bangladesh, the Philippines,
etc.), as well as in the Arab East (Egypt, Jordan, Lebanon, pre-2011 Syria, Yemen,
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etc). Such massive flows from the East and the West have undoubtedly created
new social realities at their confluence. But these are not cohesive societies. Neither
first- or second-generation migrants are admitted into the citizenry despite their
outstanding demographic weight. First, they have limited membership in society,
in terms both of rights and social interaction. Their “right to have rights” (Arendt),
understood as the right of individuals to be members of a political community and
to enjoy protection from that community, is negated where they live. Second, their
social integration is mediated by the sponsorship system specific to the Gulf States
and to a few other countries (Jordan, Lebanon).

“Dual societies” (Fargues 1980) have emerged in the Gulf, in which citizens
and non-citizens are separated in economic and legal terms. Citizens have the
world’s lowest rate of economic participation and they are almost invisible on the
labour market outside the public sector (with variations from country to country).
Non-citizens, meanwhile, have the world’s highest rate of economic participation
and fill almost all private sector jobs. By law, every non-citizen must have a national
sponsor. Non-citizens have only limited access to basic rights, notably the right to
bring one’s family, and to universal labour rights. Their access to citizenship through
naturalisation is extremely restricted (if not inexistent). Moreover, as a result of
nationality at birth falling under a strict jus sanguinis unmitigated by any jus sofi,
migrants’ sons and daughters who were born and grew up in the Gulf remain
non-citizens. In Qatar, the Nationality Law of 2005 stipulates that Qatari women
married to a foreigner cannot transmit their Qatari nationality to their children
(Zahra 2014) and the same is true for other Gulf States. In the United Arab
Emirates, Mahdavi (2012) reports the case of children born to a migrant woman (a
domestic worker) and an Emirati man (her employer and sponsor). The children are
Emirati nationals while the mother is a migrant in an irregular situation, subject to
deportation, when she is fired by her employer and the father of her children.

Actually, opening the door of citizenship to migrants is regarded by Gulf
States as a triple threat to local citizens. It is, first, a threat to their cultural identity
(migrants bring in alien values); second, to their social cohesion (they bring in a
working class with its potential for political protest); and, third, to their wellbeing
(if naturalised, migrants would receive social benefits from the state). Instead of
integrating migrants, reducing their numbers has been a persistent goal for the last
quarter of a century (Fargues and Brouwer 2012): so far though it has failed and
the proportion of non-citizens in all six GCC states has continuously increased
(Fargues 2012). The above-described duality has an important bearing on the

production of irregularity among migrants.
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'The legal obligation to have a sponsor generates specific forms of irregularity.
Indeed, the sponsorship system collides with basic rules of market economies for
it hinders two fundamental requirements: the free mobility of labour and free
entrepreneurship. Because both are necessary for markets to work and as markets
can be stronger than states, there are a number of situations where the law is
bypassed (mostly by sponsors) and the migrant is put into an irregular situation.

First, the sponsorship system hinders labour mobility thereby generating
irregular situations. Irregularity can start with a visa. Visas available to migrant
workers do not offer open access to the labour market as in other major migration
destinations. A visa ties its bearer to a specific job and a specific sponsor, thereby
creating two sources of irregularity: visa trading and sponsorship trading.

Jureidini explains how in Qatar visa trading, the (unlawful) practice of selling
visas between companies, is a common strategy to get around occupation quotas.
If, as an employer, I have unused visas for recruiting migrant workers in occupation
A and you have reached your recruitment quota in occupation B but still need
to hire more workers, I can sell you the visas you need. The migrant workers you
recruit will receive visas that do not correspond to their actual employment and as
a consequence they will automatically be in an irregular situation as soon as they
enter the country (Jureidini 2014).

The transfer of sponsorship, when migrants change sponsor in the course of
their stay, is another common case of irregular situation. Indeed, this kind of transfer
is not permitted to the migrants themselves. It must be done by their new and former
employers and approved by the competent authority (the Ministry of Labour). The
same applies to the temporary secondment of a migrant worker by one employer to
another, which is forbidden and that exposes the migrant to the risk of detention
and deportation. There are variations from country to country (Zahra 2014). In both
Qatar and Bahrain, however, domestic workers are excluded from the benefit of this
new legal provision for it is the Ministry of Interior, not the Ministry of Labour,
that is responsible for managing employment (Khan and Harroff-Tavel 2012). In
Saudi Arabia, the recently implemented Nitaqat programme (quotas) provides for
the labour mobility of long-term foreign residents under certain conditions and
waives the obligation of the ‘No Objection Certificate’ normally requested for any
transfer from one employer to another (De Bel-Air 2014).

Second, the sponsorship system hinders entrepreneurship and this might be a
cause of the irregular situation for migrants. Migrants’self-employment is not legal
in the Gulf, except in a few specific activities. Yet there are gaps and opportunities

for migrants in occupations that are usually performed by independent workers
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(craftsman, shopkeeper, specific services, etc.). And actually migrants are found in
these occupations even if this is in breach of the law. In order to get around the
prohibition of migrant self-employment, the foreign worker is fictitiously employed
by a sponsor who formally owns the business and receives an income for a job
another does. As stressed by Dito (2013), this kind of employment is legal but the
agreement between the local sponsor and the sponsored foreign national is not:
being registered as an employee while he/she is actually self-employed, the migrant
worker is in irregular situation.

Overstaying or misusing a visa is, in every country in the world, a breach of the
law. In the Gulf States, however, the obligation to have a sponsor generates specific
forms of visa overstay or misuse. For example, when the employer cancels the work
permit before the original visa expires; when the migrant worker takes another job
and the former employer/sponsor reports the employee as a “runaway worker”; when
the employer fails to pay the work permit renewal fees; when the migrant engages
in a work different from that provided for by his or her visa, etc. (Dito 2013). In
some of these situations, the migrant is in irregular situation regarding stay and in
others regarding work. In all cases, he or she risks detention and deportation. In the
Gulf States, certain forms of irregularity are not a breach of migration law so much
as an unwanted, but logical consequence of the law (Dito 2013).

It has been stressed that the sponsorship system results in transferring to
private citizens what is elsewhere seen as a state’s prerogative: the surveillance of
non-citizens (Beaugé 1986, Lori 2012, Dito 2013). Therefore, migrants can find
themselves in an irregular situation as a result of their sponsors using the law for
private purposes. Domestic workers in particular are at the mercy of employers, who
can arbitrarily put them into an irregular situation. In Saudi Arabia, for example,
victims of trafficking who run away from an abusive employer break the law by
fleeing from their sponsor and therefore are in danger of detention and deportation.
It is the victim, not the perpetrator of trafficking and abuse, who is handed over to
justice, for the Anti-Trafficking in Persons Law of 2009 is not yet fully implemented
and fails to protect such victims (Zahra 2014).

Different Pathways to Social Predicament

As a general rule, irregular migration comprises many different situations, including:
workers attracted by labour opportunities in mostly informal activities, which are
not conducive to the right to a work permit; domestic workers employed by private
households and not protected by labour laws; unrecognised de facto refugees, i.e.
persons fleeing life-threatening conditions in their own country who do not want
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or who cannot obtain the status of refugee; and transit migrants initially bound
for a destination which they are unable to reach for lack of entry visa and who
are waiting for a passage to that destination. The borders between the various
categories of irregular migrant situations are fuzzy. In particular, there is a growing
difficulty in distinguishing between forced and voluntary migration as their causes
are closely related, their migratory paths often similar, and host states’ responses
undifferentiated. Many economic migrants and political refugees come from the
same weak, conflict-affected, underdeveloped states and take similar routes (Castles
and Van Hear 2011). Often, individuals will jump categories to obtain work or as
they acquire new information concerning legal categories.

Regardless of the different motives for migration, the various categories tend
to merge into one. Being in an irregular situation implies that migrants have to
hide from the authorities, that they enjoy limited freedom of movement, little or
no legal protection and poor access to basic rights. Their stay is often unstable
and migrants’ two-way mobility can take several forms, from back and forth
movements of temporary or seasonal workers to the forced return and deportation
of apprehended migrants. Whether the reason is that the receiving economies
already have surpluses of national workforce or that protectionist policies hamper
labour market mechanisms, the supply of workforce through irregular migration
most often exceeds local demand. Migrants in an irregular situation form a pool of
underemployed workers whose availability contributes to keeping labour cheap and
flexible: what was once called a “reserve army of labour” (Marx 1859).

In the 1990s, when globalisation became an obvious economic reality and
a popular topic in the social and political sciences, some scholars advanced the
hypothesis that the rise of irregular, or unregulated, migration was one of the many
symptoms of declining state sovereignty. They mused whether a new regime was
emerging, whereby international agreements and conventions as well as rights
gained by migrants themselves were gradually substituting states in controlling
immigration. Acknowledging that unrecognised asylum seckers and migrants in
an irregular situation must, as human beings, enjoy a number of inalienable rights,
human rights advocates in receiving countries in the West started to defend this
growing category, thereby speaking for an extremely vulnerable part of modern
societies. In this vein, Sassen (1997 & 2008) interpreted popular support for
undocumented migrants in Europe as international human rights law gaining
momentum over sovereignty. Basic rights must be decoupled from citizenship

status (Benhabib 2004), as, for example, does the International Convention on the

Protection of the Rights of All Migrant Workers and Members of Their Families
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of 1990. Focusing on Europe and the growing influence of civil society and courts
in defending non-citizens, authors like Soysal (1994) and Joppke (1999) hailed a
narrowing rights gap between citizens and non-citizens and the emergence of an
era of “post-national” citizenship. Liberal democratic societies were, then, believed
to grant entitlements to migrants in irregular situation and asylum seekers, to give
precedence to the plight of those who sought admission over the needs of the
receiving society, therefore preventing large scale deportation (Weiner 1996).

Two decades later, disillusion seems to have taken over the optimistic views of
earlier times. Irregular migration has spread beyond the industrialised world and is
now found, at varying degrees, in every nation, developed as well as developing. Has
progress towards the recognition of non-citizen rights been limited to the western
world (Gibney 2009), or did irregular migration drive pro-human rights action in
the developing world as well? The collapse of the political order in the Middle East
eloquently demonstrates that some Arab countries were able to absorb millions of
refugees fleeing first Iraq under American occupation, then war-torn Syria, while
western nations would only resettle a few tens of thousands and reluctantly offer
temporary protection to those smuggled across the Mediterranean at the risk of
their lives. (At the time of writing, just 15% of all Syrian refugees have been accepted
as asylum seekers in the European Union). As Australia, a nation of immigrants
par excellence, pushes back boat people to Indonesia, who had made the long and
perilous journey from as far away as Iraq and Syria, some Arab countries have taken
a different stance, as illustrated below.

Despite the fact that Jordan had been receiving massive flows of Iraqi refugees
since the 1990s, King Abdullah was able to declare in his speech from the throne
in October 2008: “As for the Iraqi brothers who live among us, they are our
brothers and our guests. It is our duty to care for them as brothers who are facing
difficult circumstances, until the day comes when they will be able to return to their
homeland and territory” (Abdullah Ibn Al-Hussein). Lebanon, a politically fragile
state where a National Pact of 1943 (slightly amended after fifteen years of civil
war in 1990) continues to distribute power and responsibilities between the many
religious communities, has been able to accommodate 1.2 million Syrian refugees
(one quarter of its own 4.5 million population) between 2011 and 2015 despite the
fact that the vast majority belong to only one community (Muslim Sunni). Morocco,
which is host to a large population of “transit” migrants from Sub-Saharan Africa
and beyond, a population stuck at the door of Europe for lack of entry visas, was
able to launch in 2014-2015 the first ever systematic regularisation campaign of

migrants to be carried out by a developing country.
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There is a fundamental distinction between the social conditions of migrants
according to whether they are in a regular or irregular situation. Because they
are denied the right to reside, migrants in an irregular situation are left with no
choice but to hide and to live in limbo. They have been described as “precarious
residents” (Gibney 2009), i.e. persons that: hold fewer rights than legally residing
non-citizens; are more exposed to deportation; risk economic exploitation - from
unpaid wages to dangerous working conditions - and often sexual exploitation; are
not in a position to claim that their basic rights be respected because “in the eyes of
state officials (and large sections of the public) they are trespassers with no right to
be present in the state” (Gibney 2009).

Human rights principles dictate that no one should be subjected to exploitation
or abuse because of their residence status and these continue to inspire those who
stand up for migrants in an irregular situation. However, migrants themselves are
nowhere offered real opportunities to become fully fledged members of their host
society. Citizenship is, meanwhile, impossibly far off. On the contrary, the low status
attached to their irregular situation translates, more often than not, into social
predicament and destitution.

Because most state policies on immigration favour highly-skilled migrants,
those left with no choice but irregular entry, stay or employment are usually the less
skilled and the more disadvantaged. Because poor migrants are more likely than non-
poor ones to engage, or be engaged in irregular migration (Sabates-Wheeler 2009)
and because, in turn, irregularity generates precariousness and insecurity, there is a
spiral that makes immigrants in irregular situations one of the most vulnerable and
disadvantaged segments of society. For this reason, they have become a resource in
modern economies in which they represent a cheap, tractable and flexible workforce
(Castells 1975; Brennan 1984), one which is ready to fill labour positions unpopular
with nationals. In a sense, irregular migration is an economic blessing that was once
described as a deliberate process of “inclusion through illegalization” (De Genova
2002).

It is sometimes said that migrants in an irregular situation, since they
are willing to accept underpaid work, have a depressing effect on wages that is
detrimental to nationals. However, no evidence for this has been found (see, for
example, Espenshade 1995). From the point of view of migrants, instead, the
question is whether their economic benefits from finding themselves in a less
destitute, or less insecure, environment than the one left behind in their country
of origin, compensate or not for irregularity. On the basis of a series of surveys

among African immigrants going to, and returning from, the UK, Sabates-Wheeler
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(2009) argued that for poor migrants the priority is escaping poverty, not acquiring
a legal status. In other words, irregular migration would bring benefits to individual
migrants despite exploitation. Surveys find that the decision to migrate is made
independently of legal status and that irregular migration may even bring higher
earnings than regular migration because persons in irregular situation escape
taxation (in countries where income is taxed), while “regular” migrants pay income
tax. According to this view, irregularity would be a free choice made in a context of
non-free mobility.

A vparticular mention must be made of “transit” migrants, i.e., persons
en route to a country that they cannot reach for lack of entry visa and who are
stuck in a neighbouring country waiting for a passage (legal or illegal) to their
intended destination. While these “stranded migrants” (Dowd 2008) are unable
or unwilling to regularise their situation in the transit country, they soon need to
earn a livelihood and find themselves mingled with the larger category of migrants
in an irregular situation in search of employment. The longer transit migrants are
stranded, the more vulnerable to economic destitution and human rights abuses
they become (Collyer 2006). Moreover, transit migrants are often found moving
with “de facto refugees” (Bosniak 1991), i.e., persons who do not have the legal
status of refugee, even if they cannot return to their countries “for reasons of race,
religion, nationality, membership of a particular social group, or political opinion”
(the definition of a refugee in International Refugee Law). For this reason, it is
worthwhile flagging up the blurred boundaries of the “transit migrant,” often a
political rather than a scientific term as it disregards asylum claims (Diivell 2006).
To what extent is the category of transit migration relevant to the Gulf States?
There is ample anecdotal evidence (including several chapters in this volume) that
some migrants find themselves stuck in a Gulf country they cannot leave for lack
of the proper documents, and that others are employed in country A waiting for
a move to country B. Put in other terms: transit migration exists in the GCC as

elsewhere.

The Politics of Irregularity

Not only is irregular migration an economic resource for employers (and generally
for migrants), it can also turn into a political resource for governments, in internal as
well as international politics. Manipulating irregular migration can bring substantial
benefits for states in search of legitimacy and, in democracies, to political parties

hunting for votes.
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In crisis times when governments’ accountability is challenged, foreign
nationals are often scapegoated and those in a (real or alleged) irregular situation
may find themselves targeted. This happened more than once in the Arab world
in the years preceding the uprisings of the 2010s. In Libya, for example, massive
deportations of migrant workers in an irregular situation took place in 1995, when
the economy was faced with an international embargo, and between 2003 and
2005, when post-embargo recovery was slackened by cheap oil and gas exports.
Larger deportations had occurred in Africa. In Nigeria, in 1983, while the country
was hit by a deep economic crisis, foreign nationals were stigmatised by officials as
being responsible for all evils: from the spread of armed robbery and transmittable
diseases to inflation and unemployment. An estimated 1.2 million migrants in an
irregular situation, most of them from Ghana, were given two weeks to leave the
country (Adepoju 1984). In Céte d’Ivoire, when the country entered into political
turmoil and civil war in the 2000s after a decade of economic downturn, the 20-30%
immigrants who once carried the Ivorian economy and were hailed by the slogan
“land belongs to who farms it” (Fargues 1986) became “irregulars” and were chased
away in the name of a newly invented “Ivorianity.” In the Gulf States, repeated, and
sometimes massive, crackdowns on migrants in irregular situation in the 2010s can
be tied to rising discontent on the part of young nationals faced with unwelcoming
labour markets, even though undocumented migrants are most probably not their
competitors. In 2014, the numbers of migrants deported amounted to 6.2% of all
foreign nationals residing in Saudi Arabia (to be added to more than 10% the year
before), 2.8% in Bahrain, 1.1% in Kuwait and 0.7% in Oman (Table 2.1).

Beyond internal politics, irregular migration has also become a resource in
international politics. In particular, it has been a recurrent matter for bargaining
between European states and their southern and eastern Mediterranean
neighbours. Readmission agreements oblige states to readmit their own citizens
caught in an irregular situation regarding entry or stay, but also sometimes third-
country nationals who transited through their territory. These agreements and their
negotiating has become a leitmotiv of European migration policies. On the other
shore of the Mediterranean, controlling territory and borders in order to prevent
the exit of transit migrants to Europe has been an argument for obtaining aid for
militarisation or for buying the silence of the West over anti-democratic practices.
For example, cooperating with Italy to curb irregular migration across the Strait
of Sicily was instrumental in Libya’s rehabilitation in EU diplomacy at the time
of Col. Qaddafi. It is still a matter of legitimacy for the factions that have fought
over what is left of Libya since Qaddafi was ousted in 2012. Until now, none of the
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Gulf States have engaged as has Europe with states of origin on readmission issues.
Detaining migrants in an irregular situation then sending them back to where they
come from is, in the Gulf, a unilateral decision.

As a general rule, governments regard migrants in an irregular situation as
a challenge to their authority. “Fighting illegal migration” has become a national
political agenda objective worldwide. The fight targets the migrant and whoever
helps them, from smugglers to simple citizens who hide the migrant from the
authorities. Detaining and deporting migrants is common practice. For this purpose,
special prisons — or “detention centres” are built and special flights are chartered.
This is the case in the Gulf just as in other large migrant receiving states, with
outstanding variations from country to country, as shown in Table 2.1.

Irregular migration is an offence that can be sanctioned or pardoned.
Arresting, fining, detaining, deporting, but also regularising individual migrants
caught in irregular situation are daily practices for states. Granting an amnesty to
communities of migrants — whether they have been arrested or they are requested to
spontaneously come to the authorities — is, instead, exceptional, a one-off measure
often preceded by an advertisement campaign. Several amnesty programmes have
been launched since the 1990s in the Gulf States. The most recent ones in Kuwait
(2011), Saudi Arabia (2013-2014) and Oman (2015) reached respectively 124,142,
up to 5 million and an expected 60,000 migrants in irregular situations (Shah 2014,
Khaleej Times). Amnesties exempt migrants from (part of the) penalties but they
can produce two contrasting outcomes: regularisation or repatriation. They can
allow the migrant to stay, or they can lift the sanctions at deportation. While the
objective is, in both cases, to reaffirm the law by eliminating a situation that offends
it, regularising stay or regularising an exit have different meanings. The first marks
a recognition of the migrant’s place in the country and their right to be there, while
the second is in line with the general purpose of limiting the presence of non-

citizens and restricting their rights.

Conclusion

Irregularity and illegality are unwanted but unavoidable by-products of regulations
and laws. This common sense statement applies to any phenomenon, not least
migration. Migrants in irregular situation can be found in every nation as soon as a
nation legislates on foreign nationals’ entry, stay, and rights and duties. Terminology
is important, however: a situation can be irregular or illegal, not a person. Irregularity
is not a stable characteristic, it is one that varies according to time and place.
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Migrants fall into irregular situations in different ways, from one country to
the other. The most straightforward form of irregularity, that of a person bypassing
police controls at the border and finding himself with no proper documents, is
certainly possible in Saudi Arabia which shares long and porous land borders with
non-GCC states. It can also happen in the UAE, which has erected fences at its
borders with Oman and Saudi Arabia to stop unauthorised entries (WikiLeaks
2007). However, it is practically impossible in all other GCC states that are only
accessible by air. Passports and visas are controlled at entry and “undocumented”
migrants are here irrelevant.

Itis after entry that the situation of documented migrants can become irregular,
because their visas or residence permits have expired or have been misused. And this
is precisely where the Gulf States differ from all other major migrant destinations.
'The sponsorship system that governs the presence and activity of foreign nationals
in the Gulf hampers the free mobility of labour and free entrepreneurship that
go hand in hand with market economies. This simple fact causes a multitude of
situations in which migrant workers can find themselves, often unwillingly, in
breach of the law. Moreover, a system by which states delegate control over foreign
nationals to private sponsors opens the door to arbitrary power and abuse. We
see migrants absconding and falling into irregularity. Fighting against irregularity
means the reform or the abolition of the Gulf sponsorship system.
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Irregular Migration in the Gulf States:
What Data Reveal and What They Conceal

Frangoise De Bel-Air*

Abstract: Since the late 2000s, all Gulf States have been conducting widely-
publicised campaigns aiming at regularising foreign residents in irregular
administrative situation, as well as clampdowns on so-called “illegal” migrants,
detentions and deportations. Using the material gathered by the Gulf Labour
Market and Migration (GLMM) Programme, the chapter presents, discusses
and assesses datasets touching on the topic of irregular migration, available
in Gulf country statistics. Part I presents methodologies, statistical and
administrative apparatuses involved in the production of data, and discusses
estimates available on undocumented migrant stocks in the region. Part II
assesses the sources and the limits posed by datasets aiming at estimating
flows of migrants in irregular situation to and from the Gulf States. Part III
deals with their socio-demographic profile. The chapter concludes that data
is scarce in most countries in the region. The various aspects of irregularity
and the process of falling into this state cannot be traced with existing
datasets. These focus on specific subpopulations constructed for the purpose
of policy action: deported or regularised populations, border arrests, etc.,
hence fragmenting the stocks and flows of undocumented migrants in various
categories, categories that are sometimes overlapping, or disconnected from

each other. Available data thus have to be used with caution: political stakes

Frangoise De Bel-Air is scientific coordinator of the demographic module of GLMM.
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are at play in the constructions and representations of irregularity and in the
selection of the data released to the public. Defining irregularity as a clear-cut
and stable phenomenon is impossible.

Introduction

Since the late 2000s, all Gulf States have been conducting widely-publicised
campaigns aiming at regularising and facilitating the exit of foreign residents in
irregular administrative situation, as well as clampdowns on so-called “illegal”
migrants,' detentions and deportations. In this context, various sets of data
have been released by the governmental bodies in charge of implementing these
measures. However, data are still scarce. Moreover, available data have to be used
with caution: providing estimates of migrants in irregular situation is fraught with
political challenges, defining irregularity as a clear-cut and stable phenomenon is
hardly possible, and many institutional logics and representations of irregularity are
at play in the construction and selection of the data released to the public.

Using the material gathered in the framework of the Gulf Labour Market
and Migration (GLMM) Programme, this chapter presents the various sources and
types of data available in each country and discusses how they can help us estimate
the size, structure and dynamics of irregular migrant populations in the Gulf States.
Part I presents methodologies, statistical and administrative apparatuses involved
in the production of data and discusses estimates available on undocumented
migrant stocks in the region. Part II assesses the sources and the limits posed by
datasets aiming at estimating flows of migrants in irregular situation to and from
the Gulf States, and Part III deals with the socio-demographic profile of these
migrant populations. Qatar will not be covered as no data could be gathered on
these populations in the country.

1. The chapter does not use the term “illegal” migrant. The terminology most suited to
designate this category of migrant is currently debated in the press and among scholars and
practitioners. We employ “migrants in an irregular situation,” instead of “illegal migrant,” as
well as the less precise “undocumented” migrant (migrants do have documents, but not the
right ones to be acknowledged as “legal” residents or workers), in order to avoid repetition.
“Illegal” migrant may also be used with inverted commas in quotations from the Gulf press or
official discourses on the issue.
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Stocks

Methodology and Sources Available for Estimating Stocks of Undocumented Migrants

Estimates of the number of undocumented migrants have been produced with a

range of different methods. In the European Union (EU), for instance, the following

methods were used:?

Residual methods compare regular migration data (taken from the records
of relevant institutions dealing with non-EU citizens’ residency and labour)
with broader data sources, which cover all residents irrespective of their

status (censuses and population registers, for instance).

Survey-based methods aim to incorporate irregular migrants in survey
samples, in order to improve weighting techniques and to ensure the better

statistical representativeness of the sample.

Capture-recapture methods adjust population biology techniques to
estimate the size of a population from the repeated identification of

individuals.?

Multiplier methods make extrapolations for the total population from the

share of irregular migrants in an observed sample group.

Drawing of estimates based on regularisation data: evidence derived from
such data is only a broad indicator of the extent of the phenomenon, for
the following reasons: a) not all migrants in irregular situation can or do
take advantage of the regularisation campaigns; b) regularised immigrants
who are granted a short-duration work or residence permit risk falling back
into irregularity; and ¢) the method runs on a closed-country assumption,
while regularisations conducted in EU countries showed that migrants
in irregular situation move to the country conducting the amnesty from

neighbouring countries and try to benefit from the regularisation initiative

(Jandle 2004: 7).

2.

See, for instance, the Clandestino research project on irregular migration to Europe: http://
research.icmpd.org/research-home/projects/irregular-migration/clandestino/. The methods
for estimating numbers of migrants in irregular situation in the EU were taken from CLAN-
DESTINO 2009 and from Jandle 2004.

“At two specific moments in time and at one specific location, the population is being counted.
The amount of population not present at that specific moment and location can be estimated
by using the Poisson parameter and so the total population can be counted” (Jandle 2004: 5).

w
(Va1
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GCC sources for population estimates, hence making deductions possible on

the scale of irregular migration, include:
* Records from sending countries’ embassies;
* Population censuses;
* Population registers.

Embassy records and, more generally, sending countries’ data on their
expatriate nationals are usually inaccurate and of little help in pinpointing the
numbers of migrants in an irregular situation. Registration of foreign residents in
their diplomatic representations abroad is voluntary and some migrants never come
in touch with their embassy for any administrative procedure: to register changes,
or renewal of identity documents, for instance. Those who registered in the consular
records may omit to signal their departure from the country. Consular records,
therefore, comprise migrants who are not residing in that country any longer.*
Sending countries’ data more generally, also fail to capture citizens’ movements.
Most countries do not record border exits very thoroughly and register only the
emigrants benefitting from governmental and bilateral labour schemes, who are
a minority among migrants. Those who find employment directly from abroad,
through personal networks, may not be counted. Even in countries which control
departures to enforce laws pertaining to employment abroad, some migrants will,
for example, forge or borrow identity documents, or emigrate to the GCC from
other countries, in order to pursue their project.’

As regards censuses in the GCC states, they are conducted every ten years at
best: the last census in the United Arab Emirates (UAE) dates to 2005; Oman, Saudi
Arabia and Bahrain conducted censuses in 2010; Kuwait in 2011; and Qatar alone
in 2010 and in 2015. As migration patterns change rapidly, censuses miss important
intercensal events and dynamics. Moreover, quality assessment of census data in
some GCC countries revealed discrepancies with other sources of population data.
In Kuwait, for instance, a comparison between the 2011 census results and records
from the Public Authority for Civil Information (PACI), the institution in charge of

delivering civil identification (ID) document to each resident of the country, pointed

4. It should be noted that in the Gulf, dual nationals (Gulf nationality + non-Gulf nationality)
are very few: naturalisation in these countries is rare and, officially, GCC countries do not
acknowledge dual nationality. In countries where naturalisations of migrants are common,
consular records of sending countries comprise sizeable numbers of citizens naturalised in the

host country, or nationals born in that country by virtue of the jus sofis.

5. On the case of Nepal, for example, see Paoletti et al. 2014.
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to a discrepancy of 491,680 non-residents between the two sources. The assessment
of both sources meant a significant undercount of certain categories of persons in
the censuses (domestic workers, expatriates in an irregular situation, for instance)
(Shah 2014). Similar conclusions were suggested for Oman. Figures of expatriates
recorded in the 2010 census (816,143) were markedly lower than the more plausible
number expected for that same year, on the basis of the intercensal yearly estimates
drawn from the Civil Registration System for 2004-2009 (about 1,162,000)
(De Bel-Air 2015: 7-8).

Population registers, on the contrary, seem to be more likely to provide a
comprehensive coverage of the foreign populations residing in the Gulf, including
those in an irregular administrative situation. Indeed, the six GCC countries have
just finalised or near-finalised comprehensive recording of every national or foreign
resident in each country, within the realm of the “smart identity cards” compulsory
delivery programmes conducted across the region since the mid-2000s including
tor newborns. The data recorded on each cardholder (biometric, demographic,
pertaining to the migration and economic status and more) constitute a
de facto population registry. Moreover, this register is updated in real time: arrival,
departure, return, application for dependents’ visas, birth of children, granting or
change of labour permit, of sponsorship, change of address, etc. This is due to the
centralisation of all information pertaining to the resident in one single institution
in each country: the PACI in Kuwait; the Royal Oman Police; the Ministries of
Interior in Saudi Arabia and Qatar; the Central Informatics Organisation (CIO)
in Bahrain; the Emirates Identity Authority in the UAE. The last introduces its

programme as follows:

“In order to reduce the cost of establishing and maintaining similar or
repeated database and simplifying the governmental measures and services
for the population, the Emirates Identity Authority will link the Population
Register with other ministries and corporations so that the Register becomes
a central source for decision making in the UAE, the matter which supports
the UAE to become a pioneer and leader in various development aspects. The
below diagram reflects the integration between the Population Register and

the most critical sectors in U.A.E.”®

6. Reproduced from EIDA website: http://www.id.gov.ae/en/emirates-id/emirates-id-strategy/

population-register.aspx.
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Source: Emirates Identity Authority website (www.id.gov.ae).

In a similar fashion for Kuwait,

“The Public Authority for Civil Information - Kuwait (PACI) is the
government agency responsible for maintaining all information on population
and civil event registration (e.g. births, deaths and immigration) for Kuwaiti
citizens and residents. The information collected is held in a central national
database and is used as a basis to provide a number of applications known

collectively as the Civil Information System (CIS).”’

In such a setup, living in an irregular situation becomes increasingly difficult
for the migrant, who loses access to basic services:

“A civil ID card is necessary for most civil and legal transactions, including
a visit to the clinic or hospital, opening or operating a bank account, and
renting a house. A valid civil ID is also proof of legal residence in the country.
The civil ID is therefore a vital document for all residents.” (Shah 2014: 4).

Additionally, in the aftermath of the Arab uprisings, the growing political
instability in the Middle East and the threat of terrorist organisations further
enhanced security concerns regarding the non-registration of expatriates or
irregularities in their records. Identity-monitoring systems have been tightened:
new generations of cards are now mandatory for every citizen and expatriates, and
the renewal process highlights any irregularity. Police forces also run street and
workplace controls to verify the registration of expatriates and the accuracy of their
details.® The registration of migrant populations may thus become increasingly

complete and allow the use of the residual method, for instance, in estimating the

7. https://intercede.com/the_myid_system/who-needs-this/customer-case-studies/kuwait-na-
tional-identity-card/.

8.  On Qatar, for instance: http://dohanews.co/moi-announces-overhaul-of-qatar-id-system/.
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size of the irregular migrant populations. However, the multifaceted, transient,
context- and time-specific nature of the phenomenon of irregularity undermines
the significance of figures.

Awvailable Data on Stocks of Irregular Migrants

Overall estimates of undocumented migrant stocks are provided only sporadically
and by certain Gulf countries for amnesties and crackdown campaigns. Moreover,
the methods and sources used by the government and other institutions to establish
these estimates are never made available to the public.

Ammnesty campaigns: Partial data. It might have been thought that improved
identity-monitoring systems in most of the GCC allowed for better estimates of
the numbers of migrants in an irregular situation. However, Table 3.1 suggests that
the results of the last regularisation campaigns were clearly stated only in Kuwait.’
The migrant stocks remaining in irregular situation are, thus, difficult to deduce
from these partial data.

Table 3.1: Estimates of stocks of migrants in an irregular situation before and
after latest amnesties (as of March 2016) (selected countries)

Estimates of Regularised cases Remaining in
migrants in an irregular
Country of Amnesty dates irregular b Regularisation | situation after
citizenship situation before cpartures of status end of
amnesty amnesty
Kuwait (1) March 1-June 30, 124,142 32,036 13,653 78,453
UAE (2) December 4, 2012-Feb. 2013 | 61,000-135,000 61,826 ? ?
Oman (3) May 3, - October 28, 2015 47,000-50,000 23,653 ? ?
Babhrain (4) July 1 - December 31, 2015 61,000 10,125 31,894 18,981
Sources:

(1) http://gulfmigration.eu/record-of-residency-law-violators-having-benefitted-from-the-
amnesty-ministerial-decision-20111054-and-estimation-of-the-residents-remaining-in-
irregular-situation-by-country-of-citizenship-0107/.

(2) http://www.thenational.ae/news/uae-news/uae-amnesty-woos-more-than-61-000-

illegals and Malit, F.'T. and A. Al-Youha, “Labor Migration in the United Arab Emirates:

Challenges and Responses,” Migration Source, September 18, 2013. http://www.

migrationpolicy.org/article/labor-migration-united-arab-emirates-challenges-and-

responses.

https://issuu.com/eshabiba/docs/t26-10-2015.
http://www.bna.bh/portal/en/news/704370.

©)
(4)

9. 'The two figures presented in Table 3.1 for the UAE are 1) the “official” figure (as claimed in
the press by government members, for instance), and 2) the “unofficial” estimates, as stated by
Froilan Malit and Ali Al-Youha.
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Saudi Arabia. Saudi Arabia is a peculiar case. In that country, estimates of the
numbers of migrants in an irregular situation are not published by the official
statistical bodies, save in very rare cases. In December 2012, for instance, Saudi
authorities claimed in the press that up to five million migrants were working and
residing illegally in the country.® As a matter of fact, the figures of foreign nationals
retrieved from sending countries’ embassies and published in the press in 2013,
suggested between 13 and 18 million foreign nationals.!! These figures may not be
accurate: note the concerns explored earlier, about embassy records. However, the
estimate of five million migrants in an irregular situation seems plausible given the
official figure of 9,7 million non-nationals in Saudi Arabia mid-2013.%

A massive amnesty campaign was conducted between April 3 and November
3, 2013, followed by a clampdown on remaining undocumented migrants after the
end of the amnesty. The results of the amnesty and the regularisation campaign
(Table 3.2)" resulted in 9.9 million cases of administrative regularisations: for
example, those working for someone other than their sponsor, hence contravening
labour and residency laws,'* were registered under the name of their actual sponsor
(i-e., their current employer). One worker could perform several administrative
operations on his/her status (for instance, change sponsor and regularise labour
permits): therefore, the number of administrative regularisations does not allow
estimates for the number of actual expatriates having benefitted from the regulation
campaign. The Ministry of Labour also announced that 713,524 undocumented
foreign nationals left the country. No indication is available for how they exited:
forced deportations after detention, or by free choice “chosen” exit. Whether these
populations actually left the country or were given an exit visa, for instance, is also
unclear. A further 1,086,593 migrants were registered as runaways,"” which does

not note whether they were inside or outside Saudi Arabia.

10. http://www.arabnews.com/saudi-arabia/shoura-tackle-problem-5-million-illegals-kingdom.

11. http://gulfmigration.eu/estimates-of-non-nationals-by-country-of-citizenship-saudi-arabia-

november-3-2013/.
12. Published by the CDSI, and based on the results of census 2010.

13. http://gulfmigration.eu/saudi-arabia-amnesty-of-2013-april-3-to-november-3-number-
of-work-status-corrections-by-type-and-sector-final-results/.

14. The sponsor is meant to employ the worker but also grants him/her the de facto right to

residency.

15. Workers classified as “runaway” are persons who 1) absconded from their workplace but are
thought to be still in the country; or 2) left on a “leave-and-return” visa but did not return.
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Table 3.2: Saudi Arabia, amnesty of 2013 (April 3 to November 3): Number of
administrative operations performed by type and sector (final results)'

{{;Ogruklsrr}ss;g;(;? ;ggz:tlon/ document/ Private sector Public sector | Domestic sector All sectors
Change of profession 2,417,273 322 6,184 2,423,779
Transfer of services 2,512,041 2 103,237 2,615,280
Recruitment visas granted 570,242 26,691 338,508 935,441
Labour permits granted 3,890,916 3,890,916
Total administrative regularisations 9,390,472 27,015 447,929 9,865,416
Workers registered as runaway 1,034,265 538 51,790 1,086,593
Final exits 437,314 17,069 259,141 713,524

Source: Statistical Yearbook 2013, Ministry of Labour, Saudi Arabia.
The figures indicate the number of administrative operations performed, not of persons
concerned.

'The scarcity of data available on Saudi Arabia’s irregular migrants thus poses
a challenge in estimating final numbers. Moreover, Saudi Arabia is a major hub
for population movements. Beside attracting workers, Saudi Arabia also receives
millions of Muslim pilgrims every year, to the holy sites of Makkah and Madinah.In
2015, over two million came from abroad for the Haj (great pilgrimage) and around
four and a half million for the Umrah (minor pilgrimage). Every year some of these
pilgrims stay over in the country in search of job opportunities. Additionally, Saudi
Arabia has thousands of kilometres of land and maritime borders, which facilitate
unrecorded entries. The 1,800 km border with Yemen is considered particularly
sensitive and Saudi Arabia resumed the construction of a fence between the two
countries in an attempt to limit infiltrators. Ethiopians, Somalis and Eritreans
can also cross the Red Sea to Yemen, in order to reach Saudi Arabia. The political
chaos in Yemen that followed the collapse of Ali Abdullah Saleh’s regime, and the
ongoing war there, which began March 2015, also pushed Yemenis to go to Saudi
Arabia or stranded them in an irregular position in the Kingdom: 463,562 of them
were actually regularised in mid-August 2015, with visitors’ visas. In December
2015, 420,000 Yemenis had their visit visas renewed for six months.!

Sending states. Seen from the sending states, the difficulty of estimating stocks of
nationals in an irregular situation abroad, and in Gulf States in particular, is aptly
illustrated in the case of Ethiopia. Following the amnesty and deportation campaigns
of 2013, in Saudi Arabia, the Ethiopian government was apparently expecting just
23,000 nationals to be deported back to Ethiopia (Frouws and Horwood 2014: 68).

16. Data and totals in Table 3.2 only indicate the number of regularised documents or situations.
17. http://www.alriyadh.com/1073976.
18. http://www.gdp.gov.sa/.
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However, about 160,000 eventually returned to their country, which is indicative
of the levels of irregular migration in the Gulf among certain nationalities. The
Nepalese government, too, stated that most of the 20,000-25,000 female Nepalese
domestic workers in Saudi Arabia were working there “illegally” in the late 2000s
(Paoletti et al. 2014: 46).

A Special Case of Irregularity: the Biduns and Stateless Persons in GCC Countries

Stateless persons residing in the Gulf States constitute a special case as regards
irregularity: they are not migrants, they are not nationals of any other state and
they are denied the nationality of their country of birth. Some 100,000 stateless
persons are said to live in the UAE,” about 80,000 in Saudi Arabia,”® and 1,200
to 1,500 in Qatar.*® As compared to the other countries’ biduns,? the stateless of
Kuwait had a peculiar fate. They originate from three broad categories: 1) those
whose ancestors failed to apply for nationality or lacked necessary documentation
at the time the 1959 Nationality Law came into force (these are mainly descendants
of Bedouin populations); 2) those recruited to work in Kuwait’s army or police
force during the 1960s, who settled in Kuwait, along with their families (coming
originally from Iraq, Jordan and Syria); 3) the children of Kuwaiti mothers and
stateless, or foreign fathers — nationality in Kuwait being transmitted by patrilineal
descent, the children of a Kuwaiti mother and non-Kuwaiti father [with specific
nationality] inherit the father’s nationality and are necessarily stateless if the father
is stateless. Nevertheless, in spite of their statelessness, most of them enjoyed socio-
economic privileges on a par with Kuwaiti nationals, and they were not considered
to be illegally resident in the country until the mid-1980s.

Yet, as regional and domestic political tensions were rising during the period,
they were accused of a double allegiance with enemy countries in the region, Iraq
especially. After 1985, they were gradually deprived of all the socio-economic
privileges they had shared with Kuwaiti citizens until then: employment on a par
with nationals, access to free health and education, for instance. Moreover, their

19. https://bostonreview.net/world/katie-cella-united-arab-emirates-stateless-citizens.

20. http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&docid=4696388ale&skip=
0&query=statelessness&coi=SAU.

21. http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&docid=510fb4d355&skip=
0&query=statelessness&coi=QAT.

22. In Arabic: “without.”
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residency status was suddenly made illegal, placing them under threat of deportation.
During the year 2000, the siduns were deprived of the civil identity cards issued to
citizens and legal non-Kuwaiti residents. The most recent “Bidun Committee,” the
Central System to Resolve Illegal Resident’s Status, was set up in November 2010.
According to the Human Rights Watch, 106,000 siduns who registered with the
Committee between 1996 and 2000, were issued with security cards.** In February
2012, the Kuwaiti Government asserted that 93,000 individuals had been registered
as “unlawful residents.” Shortly after it was established, the Committee announced
a five-year plan to resolve the bidun issue and declared that eleven “facilities” would
be granted to all biduns in Kuwait whilst the plan was implemented (Council of
Ministers Decision No. 409/2011 of March 6,2011).

These facilities included access to free healthcare and medical care, the issuance
of birth, marriage and death certificates, applying for a driving license and access
to employment. Identity documents issued under this plan would include the term
“non-Kuwaiti” in the slot for citizenship. However, anecdotal evidence from non-
governmental organisations and the &idun community suggests that the granting
of these facilities has been inconsistent. Most importantly, these stateless persons
are still considered illegal residents (Home Office 2014, Beaugrand 2014; Refugees
International & Open Society Foundations 2011; Human Rights Watch 2011). In
Kuwaiti statistics, however, they remain unaccounted for, be it in the total figures
for Kuwait and non-Kuwaiti residents, or in the official figures of undocumented
migrants. They may only appear under the heading “non-Kuwaiti” in the nationality
breakdowns of persons departing from Kuwait.

Flows
Characteristics of Undocumented Migrants’ Flows
Flow data can take on several forms.

*  'There are “demographic” flows: births of children whose parents are in an
irregular situation and deaths of persons in an irregular situation.

23. In 1986 the government began to apply the Alien Residence Act to biduns, effectively
re-classifying them as “illegal residents” (Refugees International and OSF 2011; Beaugrand
2011: 228).

24. Or better, “reference” cards, informally known as green cards, which display personal data
including the registrant’s name, address and date of birth. The reverse of the card states that
“this card does not serve as proof of identity, and may be used only for specified purposes.”
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Another case is the cross-border flows of undocumented migrants. The
only proxy for such flows are the three following datasets. First, there are
the police records of inflows of arrested “infiltrators.” In the terminology
used in the Gulf States, these are persons crossing international borders
away from border posts and apprehended for lack of proper identification
documents, entry permission or visa. These records are only available for
Saudi Arabia. Second, there are police records that allow us to measure
the outflows of migrants forcibly deported after they were arrested in
an irregular situation inside the host country. The third kind of dataset
records migrants in an irregular situation, being forced to exit after failing
to regularise their administrative situation, or “deciding” to leave during an
amnesty period (in order to avoid paying a backlog of fines, for instance).
Their statistics may be published by Labour Ministries that conducted
inspections on worksites with the police (Ministries of Interior) forces
in most GCC countries. However, such data are most often released
punctually, in the press.

A third kind of flow data pertains to the modification of the expatriate’s
administrative status in the host country, from regular to irregular (or
reverse) category. For example, a migrant may enter the host state with
a valid visa and labour documents but may eventually work for someone
other than his/her sponsor, work in an industry other than that indicated
on the igama, or his/her sponsor will fail to renew the documents on
time. Conversely, some migrants in an irregular situation fix their status
by paying the fines, or by achieving regularisations during an amnesty.
Statistics on such cases are usually maintained by Labour Ministries
(Saudi Arabia, Oman), by Interior Ministries (Qatar, UAE, Kuwait) and
by the Labour Market Regulation Authority (LMRA) in Bahrain. As
indicated in Table 3.1, these kind of data are not readily provided by these

institutions.

Assessing the Data Available on Trregular’ Migration Flows to and from GCC States

Data on demographic flows (births and deaths of persons in an irregular situation)

do not exist in separate published records of vital statistics in any of the six countries.

As a matter of fact, persons in an irregular situation cannot obtain birth certificates

for their children: in the UAE, for example, the parents’ passports, visas, Emirates
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ID, and medical insurance certificates are mandatory for obtaining this document.
The de facto stateless irregular residents face the same problem and the tightening of
identity-monitoring systems makes the process increasingly difficult.?® In Kuwait,
the birth of the children of &iduns who benefitted from the measures passed in
2011 are probably classified with those of non-Kuwaiti Arab nationals.”” Using
the estimates of cross-border inflows and outflows of undocumented migrants also
raises a number of methodological and political issues.

Partial records of events. The main issue pertaining to this kind of data is that it only
records the migrants in irregular situation who were arrested. These data, then, do
not help us with the total numbers of infiltrators, or the general trends of infiltration.
Figure 3.1 on Saudi Arabia illustrates this.

Figure 3.1: Saudi Arabia: Arrests of infiltrators by Border Police
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Source: Ministry of Interior, Border Police.

Apart from the spike of arrests in May 2013, the general trend of the numbers
of infiltrators captured seems to actually be decreasing. Does this confirm that, since
the 2013 crackdown on migrants in an irregular situation, increased border patrols
and the new fence made it more difficult to enter Saudi Arabia or that migrants are
using different routes or means to ensure their successful crossing of the border, while
resorting in larger numbers to people smugglers, for instance? Bram Frouws and
Christopher Horwood from the Regional Mixed Migration Secretariat (RMMS)
suggest that this decrease in attempts to enter Saudi Arabia is due to a dip in the

25. http://gulfnews.com/guides/family/how-to-register-a-birth-in-the-uae-1.1375738.
26. https://bostonreview.net/world/katie-cella-united-arab-emirates-stateless-citizens.

27. Vital statistics records from PACI: https://www.paci.gov.kw/STAT/SubCategories/Index?
Categoryld=8.
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number of new arrivals on Yemen’s coasts from the Horn of Africa (Frouws and
Horwood 2014: 37). Figures of arrests at borders thus tell us little about the larger
picture of undocumented migrant numbers and characteristics.

Regarding exits, information on the number of deportees is not part of the
routine statistics of the sending-country databases, and, in any case, existing police
records of deportations provide only a partial account of the outflows of migrants
in an irregular situation. First and foremost, they evidently miss the movements of

those who are not arrested, either inside the host country or while leaving it.

‘Border spectacles.” Second, deportations serve political purposes: the wide publicity
given in the national media to police clampdowns, arrests and deportations proves
this. Likewise, the construction of irregularity as an issue to be combated is a “border
spectacle,” a display of sovereignty enforcement addressed to nationals.”® Figures
of deportations performed, especially when released through the press, should
therefore be used with caution. Indeed, the politicisation of deportations sheds light
on operations conducted over a specific period of time, hence undermining longer-
term dynamics: for instance, cumulated figures of deportations of migrants in
irregular situation since April 2013 (the beginning of the “regularisation” campaign)
amount to a stunning 1,648,798 migrants deported as of February 28, 2016.
However, Figure 3.2 also highlights the relative stability of monthly deportations’
figures over the five-year span of March 2011 to February 2016 (notwithstanding
the peak in November and December 2013).

In Oman, too, in the run-up to 2015’s “anti-illegal migrants” campaign and the
deportation of 23,000 residency laws’violators, the Ministry of Manpower indicated
that 15,885 arrests and 7,391 deportations of migrants in irregular situation had
been performed in 2013, up from 7,694 arrests and 4,501 deportations in 2010.
This proves the psychological effect of the widely publicised campaigns, which
conceal longer-term dynamics and thus distort the perception of events (here, the

movements of migrants in irregular situation).

28. As suggested by Nicholas de Genova, the “border spectacle” emphasises migrant “illegality”
and renders it spectacularly visible, and thereby “sets the scene — a scene of ostensible exclusion,
in which the purported naturalness and putative necessity of exclusion may be demonstrated

and verified, validated and legitimated, redundantly” (De Genova 2005; 2013).
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Figure 3.2: Deportations of residents in an irregular situation from

Saudi Arabia by month (3/2011 to 2/2016)
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Owerlap of categories. Third, the term “deportation”is not usually defined and neither
are populations included in the category. For example, the Saudi Ministry of
Interior’s records indicated that 665,960 deportations occurred during 2013 and
605,420 during 2014.” We have seen, too, that 2013’s amnesty campaign gave way
to 713,524 exits as announced by the Ministry of Labour. How many of these exits
are classified under the category of “deportations” Figure 3.2 on monthly figures
of deportations indeed shows a peak in the last two months of 2013 (123,470 and
100,961 for November and December 2013, respectively). However, we do not
know how to articulate the Ministry of Interior’s figures with the ones summarising
the outcomes of the amnesty, published by the Ministry of Labour. Deportation
data are thus not only incomplete in estimating the movements of migrants in an
irregular state, they are also probably flawed by an overlap of categories used by
the concerned bodies (in the Saudi case, the Ministries of Labour and Interior).
“Enforced deportations” and “final exits,” are the overlapping terms used by the
Saudi Ministries of Labour and Interior. This could lead to some double counting

of exits.

Categorisation of migrants: migrants in an irregular situation vs. criminals. Fourth,
those deported before and after the amnesty and crackdown periods, for irregular
administrative status, are only a share of those deported routinely from those
countries on a wide array of charges. The Kuwaiti Ministries of Interior and Justice

29. See GLMM data: http://gulfmigration.eu/saudi-arabia-deportations-from-saudi-arabia-by-
month-march-2011-february-2016/.
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publish deportation statistics by category of charges, which include violations in
residency laws.*® However, Figure 3.2 highlights the following: the number of
deportations was similar in 2008 and in 2014 (respectively 21,276 and 21,364), yet
the share of the deportations conducted under “residency law violations” decreases
steadily from 73 to 24% of all deportations between the two dates. This is puzzling,
given the tracking down of migrants in irregular situation, implemented during
the period in Kuwait. Moreover, these statistics record only 4,762 deportations for
residency laws in 2011, while the four-month crackdown campaign alone resulted in
32,036 exits on similar charges. This must mean that the results of the massive 2011
crackdown on migrants in an irregular situation and overstayers are not included in
these statistics. Exits which followed the crackdown operation are, as it happens,
categorised as regularisations by departure, not as deportations.*! The distinction
between the two categories of exits for undocumented migrants is puzzling. We,
nevertheless, see here the inconsistency of the category of “residency law violator”
or “irregular” in administrative records. Similar movements may be categorised
as criminal, or not, according to the context in which they take place (within, or
outside the amnesty period) and the administrative purpose of the file recording
the event (regularisation, or criminal registry). In any case, capturing all exits of
migrants in an irregular situation would mean collating data from different sources.

Figure 3.3: Deportations from Kuwait by type of charges (2008-2014)
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30. http://gulfmigration.eu/kuwait-deportations-kuwait-type-charges-residence-law-violations-
sex-deported-migrant-2009-2014/.

31. http://gulfmigration.eu/record-of-residency-law-violators-having-benefitted-from-the-am-
nesty-ministerial-decision-20111054-and-estimation-of-the-residents-remaining-in-irregu-
lar-situation-by-country-of-citizenship-0107/.
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Data on status-related flows are very rare in Gulf statistical records. Kuwait
publishes statistics on residency permits by type and holder’s group of country of
origin, which comprise data on holders of expired documents (overstayers) for a
given date.*? These include, therefore, migrants who have newly fallen into the
category of irregular stay (overstayers only), and migrants who lost their legal status
in earlier years. Disaggregated figures are not available. Figure 3.4 shows how
increasing numbers of foreign residents have fallen into the category of overstayers
since 2010: the number of recorded overstayers increased by 5.9 times over five

years.*

Figure 3.4: Number of holders of expired residency permits in Kuwait
(2010-2014)
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Source: Ministry of Interior, Kuwait.

Considering that records from the Public Authority for Civil Identification
allow the government of Kuwait, as noted earlier, to pinpoint the bulk of migrants
in an irregular situation without arresting them, the increase in figures probably
does not reflect the tightening of policies applied to undocumented migrants.
However, the nature of the data, which merges flows and stocks, does not allow us
to highlight the dynamics characterising this category. For instance, how should we
view undocumented migrants? Are they a growing stock of migrants living hidden
from police arrests as years pass, unable to fix their status or leave Kuwait? Or

are they, alternatively, a continuously expanding flow of newcomers who fall into

32. “Migration Statistics,” Central Statistical Bureau, Kuwait’s Ministry of Planning. The reports
tabulate the Ministry of Interior’s (Directorate of Migration) data on permits granted to
foreign residents by type/ purpose of permit, sex and regional origin of holder.

33. The figures refer to foreign residents who are still living in Kuwait at the end of the reference
year, but who were found contravening the law on residency by staying beyond the period
allowed by their residency document.
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irregularity and who are soon deported and replaced by new overstayers? Does the
swelling of the numbers of overstayers reflect some jamming in the deportation
procedures? These overstayers can, indeed, be: 1) still working for their employer/
sponsor who did not renew the employee’s documents; 2) in the process of renewing
their documents; 3) detained, waiting to be regularised by the sponsor; 4) waiting to
be deported, or 5) hiding away. No indication is available as to which measures are
applied to the residency overstayers as a whole.

Changes of category from irregular to regular, usually happen during amnesty
or regularisation periods, or when the sponsor fixes the situation of the employee.
No data is available on this last topic and the scale of routine regularisations cannot
be evaluated. Reports on the outcomes of regularisation campaigns are the only
source of information on regularisations, but, as noted before, they are partial
sources. Kuwaiti data in Table 3.1 indicated that hardly 11% of the recorded 124,142
migrants in an irregular situation, picked out in the 2011 amnesty campaign, were
regularised, while 26% had their case settled by deportation. Sixty three per cent of
the undocumented migrants remained in that situation. In Bahrain, regularisations
were more generous when 52% of the approximately 61,000 unauthorised migrants
shifted category and became legal, and 17% left Bahrain. Almost a third of all
migrants in an irregular situation (31%) did not fix their status.

Socio-Demographic Characteristics of Irregular Migration

Very few data are available on the socio-demographic characteristics of
undocumented migrants in the Gulf. Kuwait is again an exception. Records of the
regularisation campaign of 2011, for example, give the nationality breakdown of
these migrants before and after the campaign (Table 3.3). Three Asian nationalities
(Bangladesh and India, first and foremost, then Sri Lanka) made up more than half
of all migrants in an irregular situation, before and after the amnesty campaign.
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Table 3.3: Kuwait, amnesty of 2011: Migrants in an irregular situation
before and after the amnesty (top-20 most represented
nationalities among undocumented migrants)

R.e sidency law Regularised cases Remaining in
Country of violators as of an irregular
citizenship February 28th, Regularisation | Situation after
2011 Departure of status the amnesty

Bangladesh 26,019 4,891 1,271 19,857
India 24,433 9,585 2,664 12,184
Sri Lanka 16,267 4,969 916 10,382
Egypt 9,338 2,532 2,740 4,066
Indonesia 9,199 2,116 399 6,684
Philippines 7,498 2,055 1,006 4,437
Pakistan 5,225 1,366 1,051 2,808
US.A 4,117 131 72 3,914
Nepal 3,788 2,035 437 1,266
Syria 3,442 477 873 2,092
Ethiopia 2,055 732 582 741
Iran 1,961 164 304 1,493
Afghanistan 1,477 246 216 1,015
Jordan 1,342 89 274 979
Britain 1,027 14 17 996
Lebanon 961 69 228 664
Iraq 945 47 136 762
Turkey 544 20 18 506
China 421 101 40 280
Sudan 396 148 32 216
Yemen 330 48 60 222
other nationalities 3,357 201 267 2,889
GRAND TOTAL 124,142 32,036 13,653 78,453

Source: Ministry of Interior.

If added to available figures of migrants in a regular situation as of December
2011,* the figures for migrants in an irregular situation after the regulation campaign
(mid-2011) seem relatively low (Figure 3.5). Data suggest than Bangladesh and
Sri Lanka only have sizeable proportions of undocumented migrants (respectively,
9.2% and 8.6% of these nationals in Kuwait). The other nationalities (at least, those

34. The date closest to the end of the regulation campaign, http://gulfmigration.eu/non-kuwaiti-
population-by-migration-status-and-country-of-citizenship-of-holder-2011-some-national-
ities/.
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for which total numbers of regular migrants are available here), all, meanwhile,
comprise less than 5% of nationals in an irregular situation. These low figures
suggest that some migrants in Kuwait could have totally escaped registration at all

stages of their entry and sojourn.

Figure 3.5: Estimates of the proportion of ‘irregular’ migrants in
selected populations by nationality (Kuwait, 2011)
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Kuwaiti data® also indicate that migrant residency permit overstayers were
mostly employed in the private sector (21% of all overstayers) and in the domestic
sector (61%) in 2014. By comparison, “only” 42% of overstayers were recorded
in the domestic sector in 2010.3* Moreover, data also tell us that nationals from
African countries make up 21% of all recorded overstayers (5,219) in 2014, a
tremendous hike since 2010 when they made up only 2% of expired residency
holders (79 migrants). Asian nationalities make up 65% of all recorded overstayers.*’
This information is consistent with the concentration of expired residency holders
among domestic helpers, who are most often from Asian countries: the Philippines,

35. “Migration Statistics,” Central Statistical Bureau, Kuwait’s Ministry of Planning. The reports
tabulate the Ministry of Interior’s (Directorate of Migration) data on permits granted to
foreign residents by type/ purpose of permit, sex and regional origin of holder.

36. http://gulfmigration.eu/kuwait-foreign-residents-overstayed-legal-period-residence-typep-
urpose-expired-residency-permit-2010-2014/.

37. http://gulfmigration.eu/kuwait-foreign-residents-overstayed-legal-period-residence-
nationality-group-2010-2014/.
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Sri Lanka, Indonesia, and, to a lesser extent, India, as well as from Sub-Saharan
Africa, particularly from Ethiopia.

Deportation figures recorded in Kuwait are also the only source of data
regarding the gender distribution of this specific sub-category of migrants in an
irregular situation. Table 3.4 indicates that the gender gap is progressively closing as
regards deportations, but men outnumber women among deportees under charges
of violating residency laws.

Table 3.4: Deportations from Kuwait (residency law violators;
all charges), by sex (2009-2014)

Year All charges Residency law violations
Males Females Males Females
2009 16,021 7,928 11,228 4,937
2010 16,651 8,498 7,694 2,089
2011 8,894 7,027 3,403 1,449
2012 7,824 8,400 3,270 1,252
2013 12,373 10,931 5,778 1,590
2014 11,184 10,180 3,898 1,139

Source: Ministry of Interior; Ministry of Justice, Kuwait.

Conclusion

The chapter aims at presenting, discussing and assessing datasets touching on the
topic of irregular migration, available in Gulf country statistics. Be it to estimate
the stocks, flows, or socio-demographic characteristics of migrants in an irregular
situation, data are still inexistent or scarce at best, in most countries in the region.
Moreover, the various aspects of irregularity and the process of falling into this
state cannot be traced with existing datasets. These focus on specific subpopulations
constructed for the purpose of policy action: deported or regularised populations,
border arrests, etc., hence fragmenting the stocks and flows of undocumented
migrants in various categories, categories that are sometimes overlapping, or
disconnected from each other.

This confirms the elusive nature of irregularity: its multifaceted, transient,
context- and time-specific nature, which undermines the significance of figures.
Political stakes, the logic of public action and the limits of administrative body task-
descriptions all contribute to selecting specific populations and to shaping categories
of populations: “who counts [matters] depends on who counts [enumerates]”

9,1
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(Zarkovic Bookman 1997: 71). Migrants in an irregular situation may be viewed
either as criminals to be deported, or as victims deserving regularisation.

However, the more data that is made available to the public, the more
metadata can be shared, and the better we will understand migration. This requires,
nevertheless, different methodologies (field surveys, collation of administrative
records), and, most importantly, it means that we must turn away from the ever-

tightening security approach to migration currently adopted by Gulf countries.
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IV

'The Legal Production of Illegality:
Obstacles and Opportunities to Protect
Undocumented Migrants in the Gulf States

Elizabeth Frantz*

Abstract: Irregular migration has been identified as a major policy “problem”
by Gulf governments. The prevailing approach focuses on punitive measures
such as the imposition of fines on overstayers and law enforcement efforts
involving detention and deportation. More recently, some governments have
proposed that Gulf Cooperation Council (GCC) states work together to
reduce the number of irregular migrants by imposing GCC-wide entry bans on
migrant workers who have absconded from their employers. These efforts are
unlikely to succeed in curbing the phenomenon. This chapter argues that the
large number of migrants in an “irregular situation” in the Gulf States should
be understood not as a result of insufficient migration controls but rather as
a product of the rules on entry, residence and employment to which non-
citizens are subject. Efforts to punish individuals are likely to be less effective
than comprehensive policy measures designed to prevent and minimise
irregularity. The chaper is divided into three parts: the first examines the
production of irregularity — the constellation of factors driving migrants into
irregular situations, including strict rules which create incentives for migrants

to leave or avoid regular employment. The second part discusses the impact
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of irregularity on migrants, particularly how this affects their engagement
with the labour market and ability to defend their rights. The third and final
section discusses the role governments of origin and destination countries
could play to develop more effective, sustainable approaches to address both

the causes and effects of irregularity.

Introduction

In almost every region of the world, the question of how to respond to the problem
of irregular migration is hotly debated. The prevailing government response in
many countries has been to strengthen border controls, to introduce one-oft or
successive regularisation or amnesty campaigns, and to use punitive measures such
as detention and deportation to assert state sovereignty and deter further arrivals.
But these measures often fail to manage migration effectively or efficiently.

Saudi Arabia’s recent crackdown on undocumented migrants is part of a
familiar pattern. In 2013, the government embarked on one of the largest and most
aggressive “regularisation” campaigns in the region’s history. Portrayed as an effort to
reduce unemployment among Saudi youth, the campaign followed an amendment
to the labour law empowering police to enforce provisions against undocumented
workers, including by detaining and deporting all foreign workers found working
for someone other than their sponsoring employer (American Bar Association
2013). Some 20,000 workers were detained in the first two days (Human Rights
Watch 2015: 1). By November 2013, when the “grace period” presumably
meant to allow workers to regularise their status ended, five million workers had
legalised their status, and at least one million had been expelled or left voluntarily
(De Bel-Air 2014: 5). Hundreds of thousands more were deported in 2014 (Human
Rights Watch 2015: 1). The campaign was accompanied by reports of ill-treatment
of migrants, including attacks by Saudi police and citizens, and poor conditions in
detention, including inadequate food and beatings by guards (Global Detention
Project 2015: 68-9).

'These events took place against the backdrop of rising unemployment among
Saudi nationals, and in a political climate in which migrant workers are perceived
as an economic necessity but a cultural and demographic threat. In such contexts,
regularisation and expulsion campaigns such as those implemented by Saudi Arabia
serve as “border spectacles” (De Genova 2014), displays of enforcement that make
undocumented migrants visible as subjects to be punished in ways that both affirm
national unity and give the impression the state is “in control.” The stated goal

58 Gulf Labour and Migration (GLMM) Programme



LElizabeth Frantz: The Legal Production of 1llegality

is to force undocumented migrants to leave or become included in the regular
administrative framework. But this is only a stop-gap measure, a temporary fix
rather than a holistic solution. Such approaches overlook, and in fact leave intact,
the structures driving people to become undocumented in the first place.

In much of the public rhetoric in the Gulf States and beyond, undocumented
migrants are cast as transgressive for working and living in the country without
authorisation. This chapter proposes a different view. The aims are, first, to
demonstrate that the large number of migrants in an “irregular” situation in the
Gulf States should be viewed not as a result of insufficient migration controls but
rather as a direct product of the legal rules on entry, residence, and employment
to which non-citizens are subject. I take, as a starting point, a view of irregular
migration not as a form of deviance on the part of migrants but instead as the
effect of a constellation of laws, regulations, and practices established by the state
for the express purpose of controlling migration. As De Genova’s work on Mexican
migration to the US shows, the irregularisation of migration is a regular, predicable
feature of the routine functioning of border management (De Genova 2014:8).
Second, while seeking to avoid the often state-centred approach taken by many
who have written about this subject, this chapter does have policy in mind. The
second half of the chapter proposes a policy approach to undocumented workers
that would both protect migrants’ rights and reduce the drivers of irregularisation
in Gulf labour markets.

Terminology

There are dangers associated with taking policy categories as the starting point for
analysis (Mezzadra 2014: 121). Fixating on the figure of the “irregular migrant”
could serve to reify problematic taxonomies, asserting some forms of cross-border
movement as legitimate and others not. While the term “irregular migration”
is used in this chapter, when speaking of people I have opted to use the term
“undocumented migrant” in place of more derogatory terms such as “irregular
migrants” or “illegal migrants.” It is worth mentioning, however, that the migrants
we refer to as “undocumented” are not necessarily without papers; they may or may
not have in their possession valid identity documents attesting to their citizenship.
'The meaningful distinction is that they are people whose entry, stay, or employment

is not authorised by the state.
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Historical Genesis of Contemporary Migration Policies

Migration has been a constant feature throughout the Gulf’s recorded history.
The port towns of Manama, Kuwait City, and Dubai attracted migrants from the
opposite side of the Indian Ocean long before the discovery of oil. During the
nineteenth century, migrants from India, Iran, and farther east, along with groups
from the desert and inland agricultural areas of eastern Saudi Arabia, flocked to
coastal Gulf towns to work in the pearling industry and commercial trade (Fuccaro
2005, 2009, 2010). Immigrants, settlers, sailors, and administrators from British
India dominated the social landscape in early twentieth-century Manama (Fuccaro
2010: 28). Government apparatus were minimal, and patronage played a key role
in facilitating migration, with settled migrants sending for kin and providing them
with employment and protection upon arrival. Economic migrants continued to
represent a large proportion of the urban population in the Gulf port towns after
the discovery of oil in the 1930s, when foreign labour was sought for oil production,
manufacturing, and construction (Fuccaro 2009: 208).

But a dramatic transformation took place in the 1960s and 1970s, when the oil
boom prompted massive social, economic, and political shifts in the region. The 1973
Organisation of the Petroleum Exporting Countries (OPEC) embargo caused oil
prices to quadruple. Many of the newly wealthy oil-exporting Gulf states became
independent from Britain and began to launch large-scale infrastructure projects
requiring manpower beyond the capacity of the local supply. The stock of expatriate
workers began to swell. In the 1950s and 1960s, labour migrants to the Gulf had
been predominantly Arab, but from the 1970s onward migrant workers from Asian
countries were increasingly favoured. The proportion of Arab workers in the Gulf
workforce declined from 72% in 1975 to 32% in the early 2000s (Kapiszewski
2006: 7, 9). This turn to Indian, Pakistani, and Bangladeshi labour was driven by
the fact that Asians were less expensive to employ, easier to dismiss, thought to
be easier to manage. Just as importantly, they were considered less of a political
threat to ruling families (ibid: 6-7). The preference for Asian over Arab workers
was not simply the result of market forces but had important political dimensions
(Chalcraft 2010). Under the banner of Pan-Arabism, while Gulf monarchies were
struggling to establish legitimacy among local populations, Gulf state borders had
been relatively open to Arab labour. But from the 1970s onwards the popularity of
the Pan-Arab concept declined, and Arab migrants were viewed with increasing
suspicion by Gulf monarchies. Greater restrictions were imposed on Palestinian
labour, and large numbers of Palestinian and Yemeni migrants were expelled from

Saudi Arabia (Chalcraft 2010: 18), where the proportion of Arabs in the foreign
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population dropped from 91 percent in 1975 to 33% in 2004 (Kapiszewski 2006:
8). In contrast to their Arab counterparts, Asian workers were not only “more easily
alienated from politics, in no small measure because of language barriers, but they
came without intra-Arab and regional entanglements” (Chalcraft 2010: 19). They
were politically disenfranchised and could be segregated from the local population
and “rotated” every few years, which further limited any political threat they might
pose to royal families.

This trend accelerated, as seen in the example of Kuwait. While the inflow
of migrant labour had been relatively unregulated at the beginning of the oil era,
this also gradually changed. A new set of immigration and nationality laws began
to create new legal and political divisions between nationals and non-nationals,
Arabs and non-Arabs (Fuccaro 2009: 223). The notion that GCC nationals should
be entitled to privileges above and beyond those of non-nationals began to take
hold (Crystal 1990: 79). In Kuwait, in 1948, two decrees established the first legal
basis for nationality (ibid). By the late 1950s, with the number of expatriate workers
increasing steadily, more explicit policies were passed favouring nationals. Labour
laws specified the hiring of nationals, expatriates engaged in labour disputes were
swiftly deported, and the formation and activities of unions were tightly regulated
(ibid: 80). In 1964, a private sector labour law was passed limiting employment
contracts to five years, compelling workers to register with the state and establishing
priority for the hiring of Kuwaitis, followed by other Arabs (ibid). According to
Crystal, “These policies encouraged Kuwaitis, including potential dissidents, to
set themselves apart from expatriates. In the 1950s and 1960s, as Nasserism grew
around the world, this policy was a very important containment mechanism” (ibid).!
Fuccaro writes of Bahrain, “Immigrants, who had been the building blocks of pre-
oil Manama, turned into possessors of visas and travel documents, a disciplined
labour force subservient to the new economy” (2009: 211).

Opinion is divided over whether Zafala requirements, as these restrictions
became known, were in place when post-oil labour importation began in the 1940s.

Longva writes with reference to Kuwait:

According to some testimonies there may have been a practice whereby
migrants were vouched for by a respected citizen of Kuwait. If this was

the case, then the practice was not formalized in the first decades of labour

1. In 1964, a private sector labour law was passed limiting employment contracts to five years,
compelling workers to register with the state, and establishing priority for the hiring of
Kuwaitis, followed by other Arabs (Crystal 1990: 79).
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importation, since the text of the Aliens’ Residence Law issued in 1959 and
amended in 1963, 1965, and 1968 made no mention of it. The 1960 Law
of Commercial Companies did stipulate that foreigners might not establish
businesses in Kuwait except with Kuwaiti partners who, in turn, were required
to have 51 percent ownership. This requirement of partnership, however, was

not strictly the same as the requirement of sponsorship... (1997: 78).

What is clear is that by the 1950s and 60s, while natives from other parts
of the Gulf could enter and settle freely in Kuwait, Indian migrant workers were
required to have guarantees from employers in order to enter (Longva 1997: 78,
citing Joukhadar 1980). By 1969, all migrant workers, including Palestinians, had
to be guaranteed by Kuwaiti employers (Joukhadar 1980 and Russel 1989a as cited
in Longva 1997: 78). While the sponsorship system had become common by the
end of the 1960s, it was not until 1975 that it was finally codified in an amendment
to the Aliens’ Residence Law (Longva 1997: 79). By the 1980s, all foreigners
originating from non-GCC states had to be under the sponsorship of a private
citizen or private or state institution (Longva 1997: 79; see also Kapiszewski 2001:
202).

What is striking is how late what is now known as the “sponsorship system”
became officially regulated. Longva’s work suggests it emerged only recently as an
administrative tool institutionalising a broader system of patronage and control
over labour that had long been in place. It now functions ostensibly to ensure that
no more workers enter than jobs exist, that migrants are personally tied to a national
sponsor, and — in principle — that migrants stay only as long as they are employed.
The reality is different, as we will see in the next section.

Contemporary Migration Policies and Factors Driving Irregularisation

Today, expatriates comprise 68% of the workforce in the GCC states (Gulf Labour
Markets and Migration (GLMM) Programme 2013). The contemporary system
under which migrants are recruited and employed is partially codified in law but
also comes about through a constellation of regulations, administrative rules,
bureaucratic procedures and practices. Although not homogenous throughout the
region, the basic elements are similar: Foreign nationals must have local sponsors to
obtain residence and work permits. These sponsors serve as the worker’s guarantor
and sole employer. Comparisons can be drawn with guest worker programmes in
other parts of the world that also tie migrant workers to their employers. In most

instances, the worker cannot change jobs or even leave the country without the
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sponsor’s consent, and the employer has the power to send the worker back to his
or her country at any time. The fact that sponsors have the power to cancel workers’
visas effectively shields them from legal responsibility to respond to charges of
non-payment, forced labour, or abuse by allowing them to petition authorities to
cancel workers’legal residency before a worker can pursue a claim. Employers often
engage in practices that further the exploitative nature of the relationship, such
as retaining passports and creating obstacles to prevent workers from leaving the
country. The sponsorship system creates a labour market that is anything but free —
migrant workers are bound to their employers for the terms of their service, which
typically last two years. This contributes to profound inequality between worker and
employer which, as the following passages describe, can produce “illegality.”

Although the phrase “irregular migration” tends to conjure images of people
breaching borders, in the Gulf States, as in Europe (Jansen eds. 2014: xiii), most
migrants do not arrive without documentation but rather fall into an irregular
status after they have entered. This can happen in a number of ways. Migrants
can enter an irregular status if they are brought to the Gulf by a recruiter or other
intermediary under false pretenses, including being misled about the type of
work they will perform. This can occur, for example, for women promised jobs as
caretakers, domestic workers, or salespeople who find when they arrive that they are
meant to work as sex workers. Migrants also may become undocumented if they
overstay the time allowed by a valid residence permit or visitor’s visa; this could be
either a tourist visa, which is commonly issued for three months, or in the case of
Saudi Arabia, a religious visa for Haj or Umrah pilgrimage.

The other three main ways migrants can become undocumented derive
specifically from the workings of the sponsorship system. The first is through what
is known as the “free visa” system, whereby sponsors sell visas to migrants, often
with a substantial levy of several thousand dollars which they keep for themselves.
In addition to the upfront cost, sponsors may also charge a yearly fee from the
migrant to maintain the sponsorship relationship. In visas issued under this system,
the sponsor usually has no intention of employing the migrant — the job under
which the sponsor has obtained the visa is a fiction. Migrants in these circumstances
may have a valid residence permit but are considered to have broken the law if they
work for someone other than their sponsor and may be jailed or deported. In some
instances, migrants do not know they are entering the “free visa” system until they
arrive in the destination country. In other instances, workers intentionally seek out
this arrangement, in some cases with help from kin or friends, as an alternative

to the formal sponsorship system. Many come to realise that in contrast to the

Gulf Research Centre Cambridge 63



highly rigid conditions imposed by the sponsorship system, working under a “free
visa” gives them greater freedom and flexibility in employment. Work by Pessoa,
Harkness and Gardner on “free visa” holders in Qatar found that while vulnerability
permeated the daily lives of such migrants, many said they would not prefer to
switch to the legal option (2014: 211). Under the “free visa” system, they could
“shop around” for work, and they claimed they made higher salaries than officially
sponsored workers (ibid). Another advantage is that they could leave jobs at will if
employers mistreated or refused to pay them. They contrasted this with officially
sponsored employers who are locked into abusive employment relations.

A second way workers may become undocumented is if they arrive for the
purposes of a specific job but their sponsoring employer fails to issue, prematurely
cancels, or does not renew their residence permit. Although it is the legal
responsibility of the employer to obtain and renew workers’ permits, and workers
cannot do this by themselves, it is the employee who can be charged overstay fees
if their employers fail to do this and they stay in the country, and it is the employee
who can be punished with detention and deportation.

The third way of becoming undocumented is if a worker absconds from
his or her sponsoring employer. Rigidity in the sponsorship system preventing
workers from transferring to new employers in case of a dispute means that
workers with abusive employers may be forced to leave their sponsors and become
undocumented as their only recourse to non-payment of wages or other types of
mistreatment. Some people unwittingly become undocumented by leaving their
place of employment, whereas others make deliberate decisions to enter an irregular
situation. For domestic workers, the very act of leaving the workplace without
permission can mean becoming undocumented, as they are often forbidden by the
terms of their employment contracts from leaving their employers’ homes without
permission. Their passports are commonly confiscated by their employers, so leaving
an abusive employer usually results in loss of access to one’s identity documents.
Many migrants know or come to understand that by going to their embassies, they
may eventually be deported, and those who wish to remain in the country stay with
friends and work illegally.

'The assertion that “regular” migration is less dangerous is questionable when
we consider the realities of life for low-wage migrants in the Gulf. Many migrate
through legal channels only to find themselves in situations in which employers
have absolute power. The fact that they arrive legally with valid visas and work
contracts does not lessen the risk of mistreatment. Their movement across national
borders may be regulated, but the work itself seldom is. When it is regulated, it is
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done in ways that are heavily slanted in favour of the employer. One of the ironies
of this situation is that, in some instances, migrants may enjoy greater autonomy
while in an irregular status.

Employers of undocumented migrants have an unfair advantage in that they
can pay them less for their services and discipline them with the threat of exposure
to the authorities. Such workers are less likely than others to demand full pay or
safe working conditions. They can be forced into some of the most hazardous work
environments. The rise in the proportion of undocumented migrants in many
countries is convenient to capital, sitting neatly alongside wider trends away from
stability and towards flexibility in employment relationships. The undocumented
migrant is “the prototype worker of informalisation” (Noll 2010: 263). They are
maximally mobile, excluded from any welfare benefits, and utterly disposable.

Before concluding this section, it is worth mentioning that the children of
irregular migrants — who may be second or even third generation migrants — are also
usually undocumented. Even if they were born and spend their entire lives in one
of the Gulf States, they will be considered foreigners and their legal status will be
dependent on that of their parents. There is no data on the numbers of children of
undocumented migrants born in the Gulf, but estimates for the number of children
of migrants overall who are born in Saudi Arabia range from 1 million to 2 million
(De Bel-Air 2014: 7).

No Right to Have Rights: The Legal Position of Undocumented Migrants

It is a common misconception that there are no strong laws protecting the rights of
migrant workers in the Gulf States. In fact, labour laws in many of the Gulf States
are progressive and contain a number of safeguards which should, in theory, apply
to all workers. Most labour legislation in the region does not specifically distinguish
between citizens and non-citizens, nor does it expressly exclude undocumented
migrants. For example, in the United Arab Emirates (UAE), labour matters are
governed by Law Number 8 of 1980 Regulating Labour Relations, which applies
to all private sector employees, whether UAE nationals or expatriates, but which
excludes certain categories, namely employees of the federal government as well as
municipalities and those employed in local government projects, members of the
armed forces, police and security units, domestic workers and agricultural workers.
In Kuwnait, the Law of Labour in the Private Sector Number 6 of 2010, which
replaced the 1964 Labour Law, provides workers with more protections on wages,

working hours and safety, and broadly defines a worker as “any male or female
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person who performs a manual or mental work for an employer under the employer’s
management and supervision against a remuneration.” It applies to all workers in
the private sector, excluding domestic workers, and represents a “minimum level of
workers’ rights.”

In reality, while the labour laws governing the private sector are thought to
apply universally to all categories of paid work, albeit with exceptions for some
categories, the safeguards they provide are de facto not applied to undocumented
migrants. The letter of the law might not discriminate against undocumented
migrants but its application does. In practice, the application of labour protections
against basic employment-related infringements, such as non-payment of wages or
unfair dismissal, presupposes having a residence and work permit, and in practice
those who do not are usually detained and deported before they can pursue a
legal claim against an employer or recruiter. Employment rights are effectively
subordinated to immigration requirements.

Further research is needed to understand the way the courts have dealt
with migrants in an irregular situation. Do the courts affirm that undocumented
migrants have a legal right to be paid for work performed even if they did not
have authorisation from the state to undertake the work for that specific employer?
Absent in-depth research, reports from NGOs and human rights groups suggest this
population generally receives very little protection or support in the legal system,
and that as soon as they are found to be residing without authorisation or working
for someone other than their sponsor, they are swiftly detained and eventually
deported (Global Detention Project 2015). They reportedly have very little room
to challenge detention and deportation decisions. This means that employers who
do not pay wages, impose excessive working hours, forcibly confine or physically or
psychologically abuse workers without documentation go unpunished. In effect, by
pursuing deportation before a migrant can pursue any legal claims against his or her
employer, the state is neglecting its duty to fully enforce the labour law.

Writing about the plight of stateless people, Hannah Arendt coined the term
“the right to have rights” with reference to those who, by virtue of losing their rights
as citizens, were effectively rendered without rights (Arendt 1958). In the case of
undocumented migrants, it is not that they have no rights but that their rights are
systematically ignored. Any human rights and labour protections are practically
inaccessible to them. In this regard, they represent a challenge to the notion that

human rights are universally applicable (Noll 2010: 241).
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An Alternative Policy Approach to Reduce the Irregularisation of Migration

'The interweaving of residence rights with employment relations such that individual
sponsors/employers are empowered to control workers’ migration status creates the
conditions by which many people either opt to or unwillingly become undocumented.
At a policy level, the tools most commonly used by Gulf governments involve the
issuance of general amnesties. Rather than being open-ended amnesties for all, such
measures generally allow an opening for an administrative process lasting several
months during which individual cases are assessed, and people without legal status
can either leave the country without paying overstay penalties or regularise their
stay and become assigned to a sponsoring employer. But amnesties may actually
encourage migrants to gamble on future regularisation efforts, encouraging them to
enter an irregular status if they assume there will eventually be a way out. Amnesties
are often followed by crackdowns in which migrants without the proper documents
are arrested and deported, resulting in considerable hardship for many migrants and
generating considerable expenses for the state.

A more effective, holistic solution designed to prevent workers from becoming
undocumented in the first place would be to enable greater flexibility in the
sponsorship system to allow workers to change jobs without individual sponsor
approval and to repeal the power of individual employers to cancel workers’ visas.
This would take away migrants’ fear of being deported by their employers and
would give them greater flexibility to choose their employment, thereby removing
the main incentives which lead them to opt into the “free visa” system. While there
has been some experimentation with reforms to the sponsorship system to achieve
greater flexibility, most notably in Bahrain, the governments of many Gulf countries
so far have been reluctant to fully implement reforms that would dismantle the
sponsorship system. One unstated reason may be the fact that the current system,
and the disposable labour it produces, is convenient to many employers. The “free
visa” system is also highly lucrative for the sponsors who make use of it.

Given states’ reluctance to dismantle the sponsorship system, this chapter
proposes an alternative approach to address both the causes and effects of
irregularisation. This approach involves separating enforcement of the laws and
administrative procedures governing migrants’ residence and legal status from
those governing their employment. This entails severing jurisdiction over labour
matters from matters of immigration, two spheres which in most Gulf countries are
already dealt with by separate organs of the state.> Another way of describing this is

2. In most of the Gulf States, although the nomenclature of government departments differs,
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Carens’ notion of “firewalling.” Carens argues that states should establish firewalls
“between the enforcement of immigration law, on the one hand, and the protection
of general human rights, on the other” (2013: 132-133).This guarantees that people
can pursue legal claims concerning employment-related abuses without exposing
themselves to arrest and expulsion. Ultimately, such a strategy would privilege the
implementation of the labour law over immigration enforcement and would have
the effect of ensuring that the existing laws and regulations governing working
conditions apply equally to all workers regardless of their migration status. One
serious drawback in the context of the Gulf is that this approach alone would not
sufficiently address the situation of domestic workers, who are specifically excluded
from coverage in the labour laws of the Gulf States.

In order to maintain a firewall approach in practical terms, training and strong
guidelines would have to be provided stipulating that labour inspectors should
not be influenced by whether workers are documented or not in the course of
their duties with respect to working conditions. This approach also would require
ensuring that the courts and other administrative apparatus responsible for hearing
migrants’ claims in employment-related matters would not provide information to
the authorities handling removal proceedings. Legal immunity from deportation
would need to be ensured to protect undocumented migrants filing claims against
their employers.

For a firewalling strategy to have a real impact, workers would need practical
access to channels of legal redress in order to be able to make claims against abusive
employers. At the moment, state systems for processing and adjudicating migrants’
grievances are extremely difficult to navigate even for those with valid legal status
and written employment contracts.® Steps would need to be taken to ensure that
documented and undocumented migrants alike had access to the basic resources
needed to make claims, such as access to translation services and the legal right
to take up other remunerative work while cases are ongoing. These aspects of the
workings of the justice system are within the state’s capacity to control, and this is
an area of governance where incremental improvements could have a significant
impact on the well-being of hundreds of thousands of workers.

There is a risk that ensuring employment rights regardless of immigration status
could serve to increase the incentives for other migrants to become undocumented.

labour matters are dealt with by ministries of labour, and legal disputes resulting from them are
adjudicated by the federal and local courts, whereas deportation matters fall within the remit
of ministries of interior.

3. 'This is illustrated well for the state of Qatar in a recent report by Gardner et al. (2014).
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But the benefits far outweigh this. There are moral justifications — it could make a
huge difference in migrants’lives, lessening their vulnerability and ensuring a basic
standard of legal protection for all workers which today does not exist. It would
take away the fear of detention and deportation which currently enables employers
to exploit workers. There are also strong pragmatic reasons the state could be
encouraged to consider this approach. Ensuring that employment laws apply to
undocumented workers, and that employers who abuse them can be sanctioned,
would effectively raise the costs of employing undocumented workers. This could
decrease the incentives for those employers to hire them, ultimately leading to a
reduction in the scale of irregularisation by tackling the “demand” side.

There are clear precedents for upholding the employment rights of
undocumented workers in international law. Although the Gulf States are not
signatories to most international human rights and labour rights treaties, it is
worth mentioning that two of the main treaties dealing with the rights of migrant
workers guarantee employment rights to undocumented workers. This includes
ILO Convention 143 of 1975, which guarantees undocumented workers “equality
of treatment ... in respect of rights arising out of past employment as regards
remuneration, social security and other benefits.” Similarly, the United Nations
Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families states in Article 25(3) that “employers shall not be relieved of any
legal or contractual obligations, nor shall their obligations be limited in any manner
by any reason of any ... irregularity [in the workers’stay or employment].”

‘There have also been rulings affirming the need to separate the enforcement of
legal provisions relating to working conditions from immigration law by the ILO
body which examines the application of ratified ILO Conventions, the Committee
of Experts on the Application of Conventions and Recommendations (CEACR).In
a decision on Malaysia in relation to the Labour Inspection Convention 81 of 1947,
the Committee emphasized the fact that “the primary duty of labour inspectors is
to secure the enforcement of the legal provisions relating to conditions of work and
the protection of workers, and not to enforce immigration law.” The Committee
requested the Malaysian government to provide information on “action undertaken
by the labour inspectorate in the enforcement of employers’ obligations towards
migrant workers, including those in an irregular situation, such as the payment of

wages, social security and other benefits.”

4. See Malaysia, CEACR Observation, published 104th ILC session, 2015. http://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3177140.
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At the national level, the intersection of migration and employment law has
vexed the courts in many countries. Comparing jurisprudence in the UK, United
States, and Canada, Bihari (2011) writes that while in the UK the courts have
generally subordinated employment law to the enforcement of immigration law,
courts in the US generally have been more inclined to enforce the employment
and labour rights of undocumented workers. This has been the subject of a great
deal of debate in recent years, however. In 2002, the US Supreme Court issued
a decision in Hoftman Plastic Compounds v. NLRB denying labour rights for
undocumented migrants. The five-four ruling said that an undocumented worker,
because of his immigration status, was not entitled to back pay for lost wages
after he was illegally fired for union organising. Criticisms were made that this let
the employer oft the hook, and the four dissenting judges argued that labour and
immigration legislation represent two independent spheres of law which should be
upheld independently of one another (Bihari 2011: 19). Following the Hoffman
case, other US government agencies including the Department of Labor and the
Equal Employment Opportunity Commission have asserted their commitment
to enforcing laws within their jurisdiction without regard to workers’ immigration
status (Human Rights Watch 2004: 119). In 2013, the Inter-American Court
of Human Rights examined the Hoffman ruling and issued an advisory opinion
holding that American states have an obligation to guarantee the labour rights of
all workers, and that undocumented workers are entitled to the same protections as
citizens and those working lawfully. There are also other examples from the US in
which the courts have been more favourable to undocumented workers. In a 2002
case involving allegations of illegal trafficking in persons and involuntary servitude
of an Indian woman brought to the US as a domestic worker, a judge in New
York refused to allow defendants to conduct discovery into a worker’s immigration
status, noting that [A]llowing parties to inquire about the immigration status of
other parties, when not relevant, would present a danger of intimidation [that]
would inhibit plaintiffs in pursuing their rights...”

France provides another perspective. There, all workers, regardless of their
immigration status or whether they hold a valid residence or work permit, are entitled
to a minimum level of labour protection (Murphy 2015). Undocumented workers
are entitled to salaries not less than the guaranteed minimum wage, payment for

overtime, annual paid holidays, and compensation if the employment ends early.

5. Topo v. Dhir, 210 FR.D. 76 (S.D. N.Y. 2002).
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Conclusion

This chapter has sought to demonstrate that the current matrix of laws and
regulations governing the recruitment and employment of migrant labour in the
Gulf States developed as the region became increasingly intertwined with global
capitalism through the oil trade with the interaction of money, capital, and the state.
Migration policies emerged in the context of a particular kind of state — one that
distributes oil rent to citizens in exchange for political acquiescence, the pursuit of
free-trade policies, and a laissez-faire economy, and most importantly, one in which
migrant worker populations vastly exceed the number of nationals. Under these
conditions, the sponsorship system has been instituted as part of a broader dynamic
generated by oil revenue alongside administrative policies aimed at separating and
controlling expatriates. As it is currently configured, the system produces highly
unequal relationships of control by employers over workers that create strong
incentives for irregularisation.

Although labour laws throughout the Gulf States do not distinguish between
expatriates and migrants, or documented versus undocumented workers, in practice
becoming undocumented puts workers in an extremely weak legal position.
They have little or no recourse to any protection from the law. Any complaint
about mistreatment by an employer or recruiter could result in removal, so most
undocumented migrants avoid contact with the state. This means that in practice,
they have few rights as workers, and their employers can exploit them with impunity.
Despite the vulnerabilities, these constraints are why many migrants opt to seek
more autonomy by becoming undocumented.

The current policy tools used by governments in the region to tackle the
problem of irregularisation involve short-term amnesties that are usually followed
by crackdowns involving detention and deportation. These approaches ignore the
factors that drive workers to become undocumented in the first place. They focus on
punishing irregularity, both in fact and rhetorically, over the public policy interest of
enforcing labour laws. An alternative would be for states to take steps to ensure that
all workers, regardless of their migration status, have full access to legal remedies
and protection against exploitation from employers. A firewalling strategy, or a
bifurcated approach to legal jurisdiction separating matters concerning migration
status from employment, would address the legal void vis-a-vis undocumented
work that currently exists. This would guarantee undocumented workers the rights
they are currently promised under existing labour legislation. The effect would be
to raise the costs of hiring undocumented workers for employers, thus decreasing
demand. The current situation of undocumented migrants is broadly favourable to
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the prevailing power structures. Adopting a strategy that would penalise employers
of undocumented migrants would threaten the interests of those who already yield
power and influence in Gulf societies. Achieving this under the current political
conditions would be difficult. But a firewalling approach has enormous potential,
and unlike many law enforcement approaches currently deployed by states, it does
not involve “managing” or “controlling” flows of undocumented migrants in ways
that infringe their rights. This is important in a context of global wage inequalities,
where people will continue to migrate to redress the balance despite the narrowing
of legal migration channels to do so.
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Irregular Migration in Bahrain:
Legislations, Policies, and Practices

Hasan Alhasan™

Abstract: Irregular migration is a phenomenon widely observable in the six
member states of the Gulf Cooperation Council (GCC), although information
concerning its size, causes and the success of policy measures designed to
address it remains scarce. This chapter attempts to close part of the knowledge
gap that exists on the topic in Bahrain through an in-depth review of publicly
available information and interviews. While irregular migration is naturally
difficult to quantify, the task of doing so is even more daunting in the Gulf
where a lack of transparency has created a shortage of reliable and official data
on both the population and the workforce. Inevitably, this complicates any
attempt at evaluating the effectiveness of policy measures implemented by
the GCC states in order to address the issue. This is the case even in Bahrain
where data tends to be more readily available by comparison. By compiling
estimates produced by a variety of sources such as government officials,
embassies of sending countries, local NGOs, international organisations
and others, this chapter will seek to provide some understanding as to the
size and composition of the cohort of irregular migrants. Like other GCC
states, Bahrain has deployed a host of policy instruments aimed at identifying

irregular migrants and more often deporting them. Amnesties, in which up

Hasan Alhasan is manager at the Economic Development Board (EDB) in Bahrain.
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to hundreds of irregular migrants at a time may be identified and deported
without facing criminal prosecution, have occasionally been announced.
Laws have been amended to include tougher penalties against visa traders.
'There is little evidence however to suggest that any of these policies had any
significant impact on curbing the problem. This chapter will seek to trace the
evolution of the legislative framework that addresses irregular migration. It
will also attempt to evaluate the effectiveness of the reforms to the labour
market in preventing individuals from becoming irregular migrants in the
first place. Moreover, it will critically discuss the national framework put
in place to protect irregular migrants from human trafficking and physical
abuse and will explore whether channels for regularisation exist and their
accessibility. Ultimately, the overall objective of this chapter is to better
define the phenomenon in terms of its size, trends, and causes and trace the
evolution and effectiveness of the legislative and policy framework adopted
by the state to address it.

Introduction

Irregular migration has been a persistent feature of Bahrain’s labour market since
at least the 1970s. The pool of irregular migrants — South Asian workers, for the
most part — has expanded hand-in-hand with the growth of the economy. The
government estimated early on that irregular migration has had a negative impact
on the employment of Bahrainis within the labour market.! While the government
has implemented several measures to separate irregular migrants from the local
population and limit the stock of irregular migrants residing in the country, it has
done little to curb their flow into the black market. Although the government
enjoys the legal prerogatives necessary to crack down on visa traders and employers
of irregular migrants, seldom has it exercised its right to do so.

Several factors can be said to account for the government’s reluctance to bring
about structural change in the irregular labour market. First, the government is not
under significant pressure from the citizenry to crackdown on the practice. Citizens

1. “Wazir al-‘amal al-Bahraini: na/hnu bi-/hija li-bin&’ al-thiqa bayn al-‘ummal wa al-qi/td
al-khé/s li-/hal mushkilat al-ba/tila,” Asharq Al-Awsat, February 3, 2003, http://archive.
aawsat.com/details.asp?section=6&article=150425&issueno=8833#.VZ{7vEaFGro; Shah
suggests that GCC states began to put policies in place to restrict irregular migration
in the 1990s (see Shah 2008). These restrictive policies were not motivated by economic
considerations alone; however, as the overall discourse on migration refers to perceptions of
cultural and political threat too, see Louer 2008.
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do not perceive irregular migrants to be a threat to their livelihoods due to Bahrain’s
dual labour market: citizens prefer employment in the public sector, which tends
to be largely reserved for them, while migrants take on blue-collar jobs that attract
only a relatively small portion of the citizenry (Shah 2009: 4).?

Second, citizens are often the biggest beneficiaries of irregular migration.
Consumers rely on such migrants to bring down the prices of services, while
employers often view them as a source of cheap, temporary labour. A sizeable
number of Bahrainis are implicated in illegal visa trading, charging irregular
migrants a certain amount of money in return for allowing them to continue to
reside in the country under their sponsorship. Collectively, these factors inform the
political context within which the government has chosen to mobilise its policy
instruments to address the phenomenon of irregular migration.

In order to assess government policy, we first need to quantify and draw up
a profile of irregular migration in Bahrain, including the main channels through
which migrants cross over into irregularity. Then, it is important to summarise the
legal framework surrounding irregular migration and survey the legal instruments
at the government’s disposal. Finally, we can begin to conceptualise government
policy toward the issue, including measures to separate irregular migrants from local
residents in response to popular demand, tools to control and limit the stock of
irregular migrants, and initiatives to curb the flow of migrant workers into the black
market.

Irregular Migration in Bahrain: A Profile
Stock Size and Composition

By its very nature, irregular migration is a phenomenon that is difficult to
quantify with much precision. Neither the Labour Market Regulatory Authority
(LMRA) nor the Ministry of Labour publish readily available data on the size and
composition of the stock. Data released by the LMRA through a handful of press
releases over the past decade provide very little insight into the trends and patterns
that characterise the phenomenon.

2. For an expanded discussion of labour market segmentation in the GCC, see Hertog 2012.
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Table 5.1: Estimated population of irregular migrant workers relative to the
total population of migrant workers in Bahrain, 2010-2014

Irregular Migrant Workers Total Migrant Workers %
Population3 Population4
2010 34,000° 458,709 7.4
2011 40,000° 458,060 8.7
2012 44,000’ 488,978 9.0
2013 51,000 514,156 9.9
2014 60,700’ 530,809 11.8

These figures likely represent a lower bound. While the LMRA is able to
account for irregular migrants whose employers have reported them as escaped or
have had their visas expire or cancelled by their sponsors without them leaving the
country, it is very difficult for the LMRA to account for the “free visa” workers, i.e.,
those whose sponsors continue to pay their visa fees on time, but are in fact working
in violation of their work permits. That is because unless they are caught in an
inspection or a raid, “free visa” workers appear to have a regular or legitimate status
on the books. The LMRA therefore only provides an estimate of their numbers
based on its inspections.'”

The majority of irregular migrants would be nationals of Bangladesh,
India, and Pakistan, although there is a minority of Arab nationals, primarily from

Egypt and Syria.!! Bangladeshis constitute 66% of all irregular migrants in the

3. Figures quoted were collected from statements and press articles made towards the end of the
year where possible.

4. Q4 data was quoted. Source: Bahrain Labour Market Indicators, Table A. Estimated total
employment by citizenship and sector: 2004-2015, http://blmi.lmra.bh/2015/03/data/lmr/
Table_A.pdf.

5. “Number of Illegal Workers Drops to 34,000,” Daily Tribune, August 18, 2010. http://blog.
Imra.bh/en/2010/08/18/number-of-illegal-workers-drops-to-34000/

Safi, A/-Bilad, November 22, 2011.
Al-Sabbagh, Al-Ayam, August 10,2012.
Al-Wasati, A/-Wasat, March 4, 2015.
Al-Wasat, March 4,2015.

10. Safi, A/-Bilad, November 22,2011.

11. This is more or less reflective of the broader migration patterns to Bahrain, although

Y 0 N

Bangladeshis are significantly overrepresented. For an expanded discussion of the broader
trends, see De Bel-Air 2015. For a broader discussion of the prevalence of Arab vs. Asian
migrant workers in GCC labour markets, see Kapiszewski 2006.
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country.” While many of them perform a range of jobs including as cleaners,

electricians,and so on, many of them tend to be concentrated within the construction

sector.

Avenues to Irregular Migmt‘ion13

Figure 5.1. Irregular migrants, breakdown by type'*

Expired without Worker absent
renewal, 6,000, from work
10% (escaped), 9,000,
15%

Worker has legal
status, but works
in violation of
work permit
("free visa")

14,000, 24% .
Permit

terminated by
employer, 30,000
51%

Illegal entry — This involves smuggling people illicitly across the border.
Illegal entry accounts for a negligible portion of irregular migrants in
Bahrain, unlike in Saudi Arabia, which sees Yemenis illicitly cross the land
border, and Oman and the UAE, where South Asians attempt to arrive by
boat (Shah 2009: 9). Bahrain, an island, shares no land borders with the
exception of a bridge connecting it to Saudi Arabia and is sufficiently far
inside the Gulf to prevent South Asians from attempting to access it by

sea.

“Free visa” — The main method of visa trading, the “free visa” practice
involves sponsors bringing migrant workers into the country on a valid visa
and work permit. Once inside, sponsors — in violation of the work permit

— fail to provide the migrant workers with employment or remuneration,

12. Bangladeshis make up roughly 39,000 of 59,000 irregular migrants, as of July 1,2015. Source:
Personal interview with Mr. Aussamah Al-Absi, CEO of LMRA, October 1, 2015. By
contrast, the Bangladeshi ambassador to Bahrain put the figure at 80%, although how he
arrived at this estimate is unclear. See Grewal, Gulf Daily News, April 26,2015.

13. For a further discussion on the definition of irregular migration, see Shah 2009, 3.

14. Figures approximate, as of July 1, 2015. Source: Personal interview with Mr. Aussamah
Al-Absi, CEO of LMRA, October 1, 2015.
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leaving them to their own devices to find work and generate income.
Sponsors continue to renew their migrant workers’ visas and work permits
and pay any fees that are due to the LMRA. In return, migrant workers
pay their sponsors an annual sum. The fact that “free visa” workers have
valid visas that are legitimate “on the books” makes them much harder to
detect. In the past, sponsors paid BD200 once every two years to renew
their sponsored workers’ visas and received BID1,000-1,200 once every
two years from the latter to uphold their end of the bargain. In 2008,
however, the LMRA raised the two-year cost of sponsoring a foreigner
to BD440 via a BD10 monthly levy. As a result, the black market rate
payable by the “free visa” workers to their sponsors shot up to BD1,800-
BD2,000, rendering the model largely unfeasible.” Whereas the “free
visa” arrangement was responsible for the majority of irregular migrants

before these reforms, it now accounts for only a quarter of them.

Termination of work permit — 'This practice has taken over as the most
popular method of visa trading. Migrant workers pay their sponsors a fee
through intermediaries to bring them into the country in a legal manner.
Once inside, the sponsor cancels the permit and visa in order to avoid
paying visa renewal and labour fees. According to Bahraini law, unless the
migrant worker can find employment elsewhere within a month, he or
she must leave the country or become an irregular migrant. Many migrant
workers continue to reside in the country irregularly with no valid visa
or work permit, however. Visa cancellation accounts for roughly 51% of
all irregular migration, as migrants fail to leave.® Visa cancellation has
gained in popularity since 2008 as the main method of visa trading as
a result of the LMRA’s raising of visa renewal fees and imposition of
monthly labour fees. Visa cancellation is presumably used by sponsors to
circumvent the law; once they cancel their sponsored workers’ visas, they
presumably can no longer be held accountable for their actions. To combat
this phenomenon, Law No. 40 of 2014 amending certain provisions of
Law No. 19 of 2006 Regulating the Labour Market was passed, making
it illegal for sponsors to bring migrant workers into the country and have
work permits issued for them without an actual need for doing so."”

82

15. Personal interview with Mr. Aussamah Al-Absi, CEO of LMRA, October 1,2015.
16. “60 alf ‘4mil “free visa” i al-Bahrain,” 4/~Ayam, March 4, 2015.
17. See Table 5.2.
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Expiry of work permit — Employers often neglect or choose not to pay
the annual fees required to renew their workers’ permits and visas,
allowing them to expire. When this happens, the status of the migrant
worker automatically becomes irregular, sometimes without the migrant’s

knowledge.

Workers absent from work (“escaped”) — By law, this includes workers who
fail to show up for work for a period of at least 15 days with no legitimate
cause. Their employers report them to the LMRA as “escaped.” The
LMRA publishes their names and allows them a 30-day grace period to
dispute the claim. Failure to do so renders them irregular.’® According to
LMRA data, escaped workers account for roughly 15% of all irregular

migrants in the country.”

Legislation and Policy

Legal Framework for Irregular Migration

Bahraini legislation outlines a number of prohibitions and penalties in relation to

irregular migration. These affect the migrants, their employers, and visa traders.

Three main pieces of legislation, in particular, are noteworthy:

Aliens Immigration and Residence Act of 1965 —'This is the main piece of
legislation that governs the entry, exit, and residence of foreign nationals
into Bahrain. In the context of irregular migration, the act criminalises

clandestine entry and residence of foreign nationals without a valid visa.

Law No. 19 of 2006 Regulating the Labour Market — This law created the
LMRA and invested in it many regulatory prerogatives that were hitherto
invested in the Ministry of Labour. It mandates the LMRA with the
management of all issues regarding foreign workers active within the
labour market, including the issuance of work permits and the collection

of fees and fines.
Law No. 36 of 2012 issuing the Labour Law for the Private Sector — This

law replaced the 1976 labour code. It sets out the legal conditions that
relate to the employer-employee relationship. The law was welcomed as a

18. “Expatriate Employee Absence from Work,” http://lmra.bh/portal/en/absent_reported#.

VZUcoEaFF7w.

19. Escaped workers make up approximately 9,000 of 59,176 irregular migrants, as of July 1,2015.

Source: Personal interview with Mr. Aussamah Al-Absi, CEO of LMRA, October 1,2015.
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progressive piece of legislation for extending protection to domestic maids
for the first time and prolonging maternity leave for female employees,
although certain provisions relating to collective labour negotiations and

strikes were a matter of concern.?

'The penalties can be summarised as follows:?!

Table 5.2: Legal penalties on labour-related violations as per Bahraini law

Category Violation Penalty

Migrant | Illegal entry o At least 6 months in prison and confiscation of vehicle?

Overstaying visa | eNo more than 6 months in prison, and no more than
BD500 fine, or either one®

Working without | eFine of no more than BD100, and permanent expulsion or
valid work permit | temporary expulsion for at least 3 years®*

Employer | Employing e Between 3 months and 1 year in prison, and a fine
foreign worker between BD1,000 and BD2,000, or either one; for repeat
without valid offenders, between 6 months and 2 years in prison, and a
work permit fine between BD2,000 and BD4,000%°

e Halt the commercial activity or close shop for no more
than 1 year, and in case of repetition, revoke commercial
registrationz(’

o Administrative closure of no more than 6 months®’

o Settlement™

20. The new law requires employers to provide written contracts to domestic workers, stipulates
that workers must be paid at least once a month, imposes financial penalties on employers
for late payments, etc. See: Law no. 36 of 2012 issuing the Labour Law within the Private
Sector,  http://www.legalaffairs.gov.bh/LegislationSearchDetails.aspx?id=2045#.ViOFiCu-
FEUI; Alhasan 2012.

21. As of June 29, 2015. A similar summary prepared by the LMRA can be found here: http://
www.legalaffairs.gov.bh/Media/Legal PDF/RLAB7207.pdf.

22. Decree Law No. 21 of 1980 amending the Aliens Immigration and Residence Act of 1965,
Art. 1.

23. Ibid.

24. Law No. 19 of 2006 Regulating the Labour Market, Art. 36 (B).
25. Law No. 19 of 2006 Regulating the Labour Market, Art. 36 (A).
26. 1bid.

27. Ibid., Art. 38.

28. Decision No. 75 of 2008 regarding the rules and procedures for settlement of crimes in
violation of the provisions of the Law Regulating the Labour Market, Art. 2.
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Table 5.2, continued

Charging money | eBetween 3 months and 1 year in prison, and a fine

from worker in between BD1,000 and BD2,000, or either one; for repeat

exchange for offenders, between 6 months and 2 years in prison, and a

issuing him a fine between BD2,000 and BD4,000%°

work permit e Halt the commercial activity or close shop for no more
than 1 year, and in case of repetition, revoke commercial
registration®”

o Administrative closure of no more than 6 months®!
o Settlement’”

Employing e Fine between BD200 and BD500*
worker without
contract
Visa Obtaining or e Between 3 months and 1 year in prison, and a fine
Trader maintaining work between BD1,000 and BD2,000, or either one; for repeat
permit without offenders, between 6 months and 2 years, and a fine
needing it** between BD2,000 and BD4,000°°

e Administrative closure of no more than 6 months>®
o Settlement >’

Government Policy toward Irregular Migration

Separate

If the text of the cabinet decision on February 23, 2015 to set up a ministerial

committee on irregular migration is any indication of official policy, it is clear that

the government’s primary focus appears to center on isolating irregular migrants

from locals, particularly in residential areas.’® Three of the committee’s four goals

represented measures to implement the separation. Local residents, concerned

in part with the downward pressure on property value that the presence of these

migrants tends to generate, have repeatedly asked the government to prevent

irregular migrants from relocating to their neighbourhoods.

29.
30.
31.
32.

33.
34.

35.
36.
37.

38.

Law No. 19 of 2006 Regulating the Labour Market, Art. 36 (A).
1bid.
Ihid., Art. 38.

Decision No. 75 of 2008 regarding the rules and procedures for settlement of crimes in
violation of the provisions of the Law Regulating the Labour Market, Art. 2.

Law No. 36 of 2012 issuing the Labour Law for the Private Sector, Art. 185.

Law No. 40 of 2014 amending certain provisions of Law No. 19 of 2006 Regulating the
Labour Market, Art. 1.

Law No. 19 of 2006 Regulating the Labour Market, Art. 36.
Ibid., Art. 38.

Decision No. 75 of 2008 regarding the rules and procedures for settlement of crimes in
violation of the provisions of the Law Regulating the Labour Market, Art. 2.

Bahrain News Agency, February 2015.
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As it stands however, the government is far from achieving a state of social
separation. One challenge is to distinguish irregular migrants from regular low-
skilled workers who often live in the same areas. However, both the press and the
government tend to conflate the two categories and frame the policy of social
separation as being addressed toward irregular migrants alone. That said, the
overwhelming majority of migrant workers live in Manama and Muharraq, which
house many Bahraini nationals as well.** A new law has been put before parliament
that would allow companies to build labour camps for their workers near new
industrial zones, thereby isolating them from local communities.* The law would
also impose minimum standards and safety features for labour camps.*!

Due to their low incomes and poor backgrounds, many migrants tend to
live in relatively large numbers in downtrodden houses and ill-adapted buildings.
This often results in fire and safety hazards, in addition to poor hygiene standards.
According to the Ministry of Labour, only a minority of migrant workers — 150,000
approximately — live in any of the 3,000 registered labour camps. By contrast,
80% of all accommodation used by migrant workers are unregistered and plagued
with building violations, according to the Ministry of Municipalities, often with
devastating consequences for the health and safety of their residents. Twenty-six
Bangladeshi workers were killed between 2012 and 2014 when buildings in which

they were housed caught fire on three separate occasions.*

Control

Beyond a policy of social separation, the government has implemented remedial
measures to limit or control the stock of irregular migrants present in the country

at any given time. Measures have included

*  Biometrics —In 2007, the LMRA introduced a biometrics system and began
recording fingerprints of all migrant workers. Migrant workers’ fingerprints
are now recorded upon entry at the border and stored in a central database
accessible to both the LMRA and the Ministry of Interior. The LMRA
estimates that fingerprints for over 90 per cent of all migrant workers in the

country have been recorded.®

39. Al-Halwaji, A/-Wasat, January 16,2013.

40. I1bid.

41. Townsend, Arabian Business, April 1,2015.

42. Gulf Daily News, March 1,2014.

43. Al-Din, Al-Ayam, February 19, 2011. The remaining 10% likely include irregular migrants
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The use of biometric data at the border allows the authorities to detect
with greater accuracy whether or not a migrant worker has entered the
country before, and, more importantly, whether or not he has been expelled,
especially since irregular migrants often attempt to reenter the country on
a different identity. The LMRA also uses mobile fingerprint devices during
its inspections, which pulls up the migrant’s information on the spot. This

allows inspectors to identify irregular migrants more effectively.**

Amnesty schemes® — In vogue since the 1990s, amnesty schemes are widely
used throughout the member states of the Gulf Cooperation Council
(GCC) to encourage irregular migrants to leave willingly without facing
criminal prosecution or paying the entirety of outstanding fees (Shah 2008,
7-8). The prior-to-last amnesty scheme to enter into effect, called the Easy
Exit scheme, took place in 2010, with up to 8,000 irregular migrants coming
forward to register.

Outstanding fines on irregular migrants were waived, and irregular migrants
were charged a nominal fee instead. The overwhelming majority of those
who registered were Bangladeshis.* The most recent amnesty began on July
1,2015 and lasted until December 31,2015. It ended with more than 10,000
migrant workers in irregular situation leaving the country and 30,000 others

regularizing their situation.*

Mass expulsion campaigns — Mass expulsion campaigns are used by the
government to maintain a cap on the number of irregular migrants present
in the country at any given time, particularly those that decide against taking
part in the Easy Exit schemes. This was the case in January 2011 when the
LMRA launched a mass expulsion campaign and promised harsh penalties
directly following the end of the 2010 Easy Exit scheme, adding to the

amnesty programme’s attractiveness.”® In 2013, Bahrain launched another

who have been in the country for a long time. Source: Personal interview with Mr. Aussamah

Al-Absi, CEO of LMRA, October 1, 2015.

44. Akbbar Al-Khaleej, November 2,2013.

45.

46.
47.
48.

For a further discussion on Kuwait’s and Saudi Arabia’s experience with amnesty programmes,

see Shah 2014.
Daily Tribune, December 31, 2010.
ArabianBusiness.com.

Grewal, Guif Daily News, January 1,2011.
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crackdown against irregular migrants, whose numbers were perceived as too

high.” These campaigns were held before the LMRA was set up.*

Table 5.3: Number of deportations per year relative to the total population of

migrant workers in Bahrain, 2011-2014

Year | Number of deportations ! Total Migrant Workers %
Population52

2011 13,560 458,060 3.0

2012 14,077 488,978 2.9

2013 15,954 514,156 3.1

2014 19,130 530,809 3.6

* Regular inspections — Over the past few years, the LMRA has significantly
increased its inspection capacity and has doubled the number of inspectors
at its disposal from 35 in 2011 to 72 in 2014. The LMRA reported roughly
20,000 inspections in 2013 and 2014.%

* Companies’ verification — The LMRA and the Ministry of Industry and
Commerce (MOIC) have cracked down on companies found to be
employing irregular workers or unnecessarily maintaining work permits.
In 2009, the LMRA and MOIC halted the activity of 12,000 commercial
registrations out of 54,000 for failing to renew their workers’ permits and
visa (which puts them in an irregular situation).>* The LMRA stated that 89
per cent of companies responsible for violations were SMEs, although this

may require nuance.”
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49.
50.
51.
52.

53.

54.
55.

Grewal, Guilf Daily News, June 6,2013.
Mahdi, Guif News, May 26, 2004.
Source: Ministry of Interior. Also see A/-Wasat, March 4,2015.

Q4 data was quoted. Source: Bahrain Labour Market Indicators, Table A. Estimated total
employment by citizenship and sector: 2004-2015. http://blmi.lmra.bh/2015/03/data/lmr/
Table_A.pdf.

Al-Ayam, December 20, 2011; Al-Wasar, August 10, 2014, http://www.alwasatnews.com/
4355/news/read/910617/1.html; Al-Ayam, March 4, 2015.

Al-Ayam, April 19, 2009.

Al-Ayam, March 4, 2015. Note: SMEs make up 99% of all registered companies in
Bahrain, so compared to the baseline average, they are underrepresented when it comes to
companies responsible for labour violations. Moreover, while SMEs may constitute the majority
of violators, there is no indication as to whether they are responsible for the majority of
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Prevent

While the government has mobilized a range of policy instruments aimed at

controlling the stock of irregular migrants in Bahrain, it has so far failed to take

meaningful steps to alter their flow.

Police and judicial action — One way to do this is to enforce police and judicial
action against violators, providing a disincentive against irregular migration.
So far, however, it has failed to pursue “visa traders” who sponsor tens, if not
hundreds of irregular migrants to enter the country and work illegally in a
variety of jobs. It has also avoided targeting individuals and homeowners
who, comprising a large portion of Bahraini citizens, hire irregular migrants
on a temporary basis to perform a variety of tasks — doing so would prove
politically challenging in practice. While the law imposes strict penalties
against visa traders and employers of irregular workers, including time
in prison, enforcement is difficult to assess.’® The US State Department’s
Trafficking in Persons Report 2015 states that the Ministry of Labour handled
600 cases relating to labour law violations, although none were reported to

pertain to visa trading or hiring irregular workers.*’

Several members of parliament and politicians have claimed that visa traders
comprise highly influential businessmen and officials. This, they argue,
explains the government’s supposed reluctance to enforce the law against
them.*® In reality, it appears as though the only category of actors within the
market of irregular migration targeted by police and judicial action on any
significant scale are the irregular migrants themselves.

Market dynamics — Another perhaps more effective mechanism to curb the
flow of irregular migrants consists of altering the feasibility of irregular
migration. The introduction of the LIMRA significantly altered the dynamics
of the irregular labour market. As discussed, it helped decrease the popularity
of the “free visa” arrangement and prompted employers to terminate their

employees’ work permits instead.

56.
57.

58.

violations. See “SMEs Make up 99% of Bahrain-registered Companies,” Bahrain News
Agency, February 25,2015.

See Table 5.2.

http://bahrain.usembassy.gov/news_from_washington/bahrain-trafficking-in-persons-re-

port.html.
Al-Wasat, March 4,2015.
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Conclusion

Given the poor track record so far of separation and control policies in downsizing
irregular migration in Bahrain, it becomes apparent that the government would
have to deploy a serious set of preventive policies in order to curb the flows and alter
the fundamentals of the market for irregular migration.

As far as visa traders, employers, and intermediaries are concerned, the
government could provide a muscular disincentive against their bringing irregular
migrants into the labour market, using targeted police and judicial action. When it
comes to the irregular migrants themselves, the government could seek to render the
arrangement financially unfeasible, mainly by raising visa fees beyond the workers’
break-even point.

Some of Bahrain’s top labour officials, specifically Mr. Aussamah Al-Absi,
CEO of LMRA, envision fundamental changes to the labour market in the future.
Emulating the model of most North American and Western European countries,
Bahrain would impose strict border and entry controls, subjecting incoming
migrants to stringent criteria and evaluation. Once migrants obtain legal residency
and enter the country, however, they will integrate in a fully flexible labour market
where they are free to switch employers and jobs, in a manner similar to nationals.
Such a model, the argument goes, would eliminate migrants’ dependence on
their employers, afford them greater bargaining power, and decrease their level of
precariousness, all key ingredients for irregular migration in Bahrain.” Admittedly,
however, such a transformation of Bahrain’s labour market remains quite farfetched.

Ultimately, the direction that government policy takes toward the labour
market — and by extension irregular migration —depends on the government’s
interaction with private interest groups that hold a stake in the status quo. Beyond
pure economic policymaking rationale, private interest groups have the ability to
help shape government policy. The government’s appetite to dispense the political
capital necessary to manage and overcome these groups’ resistance to shifts in policy
could impact its ability to implement them successfully. To identify and understand
these forces, and how economic gains from any policy shift would be distributed
among them, it is important to analyse irregular migration and the labour market
from a political economy perspective. This task is left for further research into the
topic.

59. Personal interview with Mr. Aussamah Al-Absi, CEO of LMRA, October 1, 2015.
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VI

Irregular Migration to and within Kuwait:
Enabling and Sustaining Factors

Nasra M. Shab and Lubna Al-Kazi*

Abstract: Kuwait has formulated a series of laws aimed at banning
irregular migration, in terms of entering the country illegally, overstaying
one’s legal residency permit, or buying a residency permit to work for
someone other than the employer. At the end of 2014, Kuwait was home to
103,154 non-Kuwaitis who had overstayed their valid residency permits.
About half of the overstayers were domestic workers, mostly females. There
were several “runaway” workers who had sought shelter at their embassies
or in the government facility set up for females. There were also several
persons — their numbers were unknown — employed by someone other than
the sponsor. Interviews with 18 irregular migrants provided insights into the
factors that lead to the emergence and prolonged stay of such workers in the
country. First, informal networks are pivotal facilitators that initiate, protect
and sustain irregular migration. Second, irregular employment reduces the
recruitment cost for employers. Third, irregular migrants have very specific
goals to be achieved prior to return. Four, irregular migrants are highly
resilient and willing to take risks. Five, irregular status in some cases provides

higher remuneration, combined with flexible arrangements for employers.

Nasra M. Shah is Professor at Kuwait University and Scientific Director of GLMM.
Lubna Al-Kazi is Director of the Women’s Study and Research Center (WRSC) at Kuwait
University.
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Six, longer duration of residence in Kuwait provides social and linguistic tools
to survive. A wide array of actors benefit economically and socially from the
existence and perpetuation of the irregular migration phenomenon, including
those who sell visas, intermediaries who arrange them, those who provide
rental accommodation and family members who fulfill social obligations. This
makes the implementation of existing laws very difficult.

Introduction

To map irregular migration in Kuwait, this chapter has three objectives: First,
to provide a numerical estimate of the residents of Kuwait who may be defined
as “irregular” according to various criteria, such as the validity of their residence
permits and employment conditions; second, to outline the legal framework within
which irregular migration may occur, highlighting the legislative and executive
orders that define and regulate legal residence in the country; third, to discuss the
experiences of several irregular residents who are in violation of the various laws
and could be deported or jailed, if caught. The chapter is organised into two main
sections. The first section outlines the major types of irregular migration within the
context of laws and regulations designed to manage each type. The second section
narrates the experiences of 18 migrant workers in irregular situations and identifies
several common features that underlie the processes leading to irregular migration
as well as the multi-faceted factors that enable the protracted stay of such migrants

in the country.

Defining and Measuring Irregular Residents in Kuwait, and the Related
Legislative Context

In mid-2015, Kuwait had a total population of 4,183,658 of whom about 69% were
non-citizens (PACI 2015). The main reason for the large number of foreigners in
the country centres on its labour force needs. Non-citizens comprise, primarily,
migrant workers and the families of those workers earning a minimum specified
salary. According to Article 1, Ministerial decree 2/1992, workers in the government
sector must earn no less than KID450 and those in the private sector must earn no
less than KD650 for being entitled to bring their wife and children with them. In
actual practice, however, anyone earning a minimum salary of KID250 can obtain a
visa for his wife and children. Employed women are generally not entitled to bring
their spouses and children. Moreover, there is a limitation on the number of children
(up to three) who can join the worker without the payment of a yearly residence fee.
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At the end of 2012, of the 2,299,691 non-Kuwaitis with residency permits (igama),
475,688 (20.7%) were residing in Kuwait on dependent visas (GLMM, Kuwait,
Table MOV 2.3).

A non-Kuwaiti may enter Kuwait for the following specific purposes: visit,
transit, work, to accompany a family member, or study. A total of 48 nationalities,
mostly from developed Western countries, are granted visit visas on arrival at the
Kuwait airport. Visitors from all other countries must be sponsored by a relative,
friend, or a company. Any person who comes to Kuwait for employment must arrive
with a work visa sent by the employer, who acts as the sponsor or kafee/ for that
person. Dependents of a worker are sponsored by the worker. Domestic workers are
sponsored by the Kuwaiti (or non-Kuwaiti) employer who hires them. Thus, other
than visitors from some countries, every non-Kuwaiti resident must have a sponsor,
in the form of a company, an institution, or an individual. Once in the country, all
non-visitors must obtain an igama, which is generally issued for two years and is
renewable, depending on the mutual agreement of the employer and employee.
Once hired, the employee may change his job after a specified number of years and
after getting a release letter from the previous employer. Detailed laws, rules and
regulations are in place to manage the various forms of migrants.

Given this apparently well-defined system, how does a non-Kuwaiti become
an “irregular” resident of the country? Four main types of irregular migrants may
be identified: illegal entrants; overstayers; those in irregular employment situations;

and runaways or absconders.

Illegal Entrants: In terms of illegal entrants into the country, no published data
are available. However, this type of irregular migration is likely to be negligible in
view of the generally non-porous and well-guarded borders that Kuwait shares with
Saudi Arabia and Iraq. However, migrants may be cheated or trafficked in terms of
being brought in legally but then being used for certain types of criminal or illegal
activities, such as prostitution. Kuwait has formulated laws regarding Trafficking in
Persons and Smuggling of Migrants to punish anyone involved in such activity. It
states that “anyone who has committed the crime of trafficking in persons shall be
sentenced to 15 years in prison” or lifetime imprisonment in cases such as when the
smuggled person is a child or a woman (Law No. 91 of 2013). In response to some
incidents of trafficking of women in the early 1980s, the Bangladesh government
requested the Kuwait government to prohibit the issuance of work permits for
Bangladeshi female workers, with the exception of doctors, engineers and teachers

(Ministerial Order 83/1984). The extent to which the law on trafficking is being
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implemented is unknown. As assessed by the 2014 Trafficking in Persons report for
Kuwait, “The (Kuwait) government did not demonstrate efforts to prosecute nor
convict trafficking offenders using the 2013 anti-trafficking law or other laws that
address trafficking crimes” (US State Department 2014).

Owerstayers: ‘The legal system does not contain any provision for a non-visitor
to remain in the country without a valid igama. Doing so results in residency
violation due to an expired igama. Once a worker’s employment is concluded,
the employer (sponsor) must “cancel the work permit” and “bear the cost of the
employee’s repatriation” (Ministerial order 106/1994, article 16). The worker must
cancel the residence permits of any dependents under his sponsorship. In some
cases, an expatriate may be granted a temporary residence for up to one year for
personal emergencies such as illness, or to settle a disputed court case. Also, a person
may sponsor himself and obtain residence for up to five years if he fulfills several
conditions such as having worked in Kuwait for at least 25 years, owning a minimum
capital of KID10,000, producing a certificate of good conduct, effectively residing
with his family, etc. Apart from these exceptions, a worker and his family must leave

the country within one month after cancellation (or expiry) of the work permit.

If the igama is not renewed prior to expiry date, the person immediately
becomes an irregular resident and each day of overstay is subject to a fine of KD2
($7). Periodic amnesties have been held to allow residents in an irregular situation
to either regularise their status or leave the country without paying any fine. The last
such amnesty was held from March 1 to June 30,2011. According to the Ministry of
Interior database, the country had 124,142 overstayers at the time that amnesty was
declared. Of these, 45,689 (36.8%) either regularised their stay or left the country;
almost 63% maintained their irregular status (Shah 2014a). In a previous amnesty
held in 1998, 15,842 were regularised and 4,458 were repatriated (Shah 2009).
Recently, a partial amnesty was declared for more than 33,000 residency violators
who are registered with suspended companies. Such visa violators were granted a
grace period from June 1 to August 1, 2015 to either transfer their work permits to
other sponsors or cancel them to leave (Kuwait Times, May 26,2015, Page 1).

Tables 6.1 and 6.2 show the number of residency violators (i.e., overstayers)
for the years 2011, 2012, and 2013, according to nationality groups and type of
residency permit, respectively. During each year from 2011-2013, the number
of residency violators showed an upward trend from 5,695 in 2011 to 16,288 in
2013. In terms of the nationality group, Asians constituted about 76% in 2011
but declined to 65% in 2013. The percentage of Africans more than doubled from
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about 9% to 21% from 2011 to 2013. More than half of the violators were domestic
workers, their percentage increasing from 52% to 61% in the period 2011-2013.The
second largest group comprised those working in the private sector.

Tables 6.1 and 6.2 also show the cumulative number of residency violators
at the end of 2014 (including all previous years), amounting to a total of 103,154
persons. Almost three-fourths were Asians and about 16% were Arabs. In terms of
the type of permit, about half (51.2%) of all violators were on a domestic service
visa, 27.9% were engaged in the private sector and 13.8% had entered on temporary
visas.

The concerned authorities conduct regular raids and checks of necessary
documents at public places where expatriates gather,and in selected residential areas,
especially where low-skilled workers reside. In 2011, 16,315 residency law violators
were apprehended (GLMM Table IRR.1.2). Newspaper articles periodically report
the number of those apprehended.

Table 6.1: Residency violators according to nationality group and year,
2011-2014 (Percentage)

Nationality groups 2011 2012 2013 2014*
Arabs 14.2 12.8 14.3 15.7
Asians 76.2 73.6 64.7 72.9
Africans 8.5 13.2 20.6 10.4
Europeans 0.2 0.1 0.1 0.3
North Americans 0.5 0.4 0.2 0.6
South Americans 0.0 0.1 0.1 0.1
Australians Oceanians 0.3 0.0 0.1 0.1
Other 0.0 0.0 0.0 0.0
Total (%) 100.0 100.0 100.0 100.0
Number 5,695 9,859 16,288 103,154

Source: Ministry of Interior, Kuwait.
* Total number of residency violators at the end of 2014, including 2011-2013, as well as all
previous years.
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Table 6.2: Residency violators according to type of residence
permit and year, 2011-2014 (Percentage)

Type of permit (#) 2011 2012 2013 2014*
Temporary (# 14) 16.7 13.1 11.8 13.8
Government sector (# 17) 0.9 0.6 0.4 0.9
Private sector (# 18) 243 21.3 20.8 27.9
Business (# 19) 0.0 0.0 0.0 0.0
Domestic help (# 20) 52.2 59.2 61.4 51.2
Dependent (# 22) 5.8 5.6 5.5 6.0
Study (# 23) 0.0 0.0 0.0 0.0
Self-residence (# 24) 0.2 0.3 0.1 0.3
Total (%) 100.0 100.0 100.0 100.0
Number 5,695 9,859 16,288 103,154

Source: Ministry of Interior, Kuwait.
* Total number of residency violators at the end of 2014, including 2011-2013, as well as all
previous years.

Those in Irregular Employment Situations: A probably much larger group of irregular
workers consists of those persons who are employed by someone other than their
sponsor, which is illegal. According to the 2010 Labour Law for the private sector,
Article 10, “The employer shall be prohibited from employing foreign manpower
unless the competent authority has granted them a permit to work for him.” Also,
“Employers shall not bring workers from outside the country or hire workers
from inside the country, then fail to provide them employment at his own entity,
or subsequently be found not to have an actual need for them.” Furthermore,
providing residence or work to anyone in an irregular status is illegal according to
the Nationality Law of 1959, amended in Law number 6 of 2011, which prohibits
“providing residence to or employing a foreign national whose residence in Kuwait
is illegal. It also prohibits employing a foreign national sponsored by another
employer for the duration of his contract.”

In violation of the above laws, a sponsor may in fact arrange a residence permit
for a worker not needed by him, in return for a fee. A Kuwaiti sponsor may “sell” a
work visa (# 18 for the private sector) or domestic service visa (# 20) to a prospective
worker, who is not really needed by him. A tacit understanding exists between the

Kuwaiti sponsor and the non-Kuwaiti worker that the sponsor allows him/her
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to work for someone else. This understanding has led to the prospective migrant
considering this as a “free” or “transferable” or azad visa. Interviews with several
such workers, reported in the next section, provide insights into the dynamics that
are employed to obtain and renew such visas.

No one arranging employment for a foreigner is allowed to charge any money.
This is true not only for individual sponsors but also for employment agencies.
“Anyone licensed to operate an employment agency for private help or anyone
working for him may not charge the employee any amount of money for his/her
recruitment and may not retain him/her either directly or indirectly” (Ministerial
order, 40/1992, Article 2). Art. 3 sets the penalties for violating the provisions of
the order.

No published data are available on workers who may be employed illegally in
terms of working for someone other than the sponsor and may have bought the
visa from a Kuwaiti sponsor, or his/her intermediaries. Observation and experience
suggests that this type of employment is rampant. In a survey of Asian male
migrants in Kuwait conducted in late 1995, 14.6% said that they had come on a
“free visa;” the percentage being 33.8% among the ones who came through friends
and relatives (Shah 1998). In a small pilot survey to estimate the recruitment costs
paid by migrants to Kuwait conducted for the World Bank in 2014, a question
was asked about whether the interviewee was working for the same person who
sponsored him. It was found that 22 of the 105 (21%) low-skilled workers reported
that they were employed by someone other than the sponsor (Abella and Martin
2014; Shah 2014b). If this survey is reflective of the current situation in the country,
the number of such workers in Kuwait might be fairly substantial, probably ranging
between 15-20% of all workers, especially among the relatively low-skilled.

Absconders and Runaways: Another group of irregular residents results from
absconding or running away from the employer. Although most runaway workers
are female domestic workers escaping difficult situations, some male workers also
abandon their jobs without the permission of their sponsor, resulting in an irregular
status. Although the number of runaway workers is not known, such incidents have
caught a great deal of media attention as well as vehement criticism from human
rights agencies (Human Rights Watch 2008; Harroff-Tavel and Nasri 2013; US
State Department 2014). Embassies of several countries, such as Sri Lanka, India,
Philippines, and Nepal have been playing an active role in providing protection to
runaway domestic workers by providing them shelter, mediating in conflicts, and

arranging their return to the home countries.
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'The Kuwait government has also set up a shelter designed to assist up to 700
female workers in distress. The shelter provides accommodation, food, and health
care and has arranged the repatriation of several workers. The shelter accepts a
worker only if referred by an embassy or an international agency. Since the shelter
was opened in April 2013, it has provided shelter and assistance to 1,970 migrant
women (US State Department 2014).

A final group of persons who are defined as “illegal”residents by the government
consists of the didun (stateless persons without a nationality), estimated currently
at about 100,000. Stateless persons have been a part of Kuwait’s population since
the country’s independence in 1961. Until 1989, they were counted as Kuwaiti
nationals and benefitted from many of the same privileges as Kuwaitis, e.g., free
access to educational and health facilities provided by the government. Since 1989,
the diduns have been designated as non-Kuwaitis for political as well as statistical
purposes and have lost access to the various facilities provided free of charge to
them earlier. The government contends that the siduns are in fact nationals of other,
mostly neighbouring countries, who should reveal their original nationalities instead
of trying to claim any rights of citizenship as Kuwaitis. The decision on the eventual
status of this group is likely to emerge from political forces within the country, the
discussion of which is beyond the scope of this chapter.

Case Studies of Irregular Workers in Various Situations

In order to gain insights into the multi-pronged dimensions that lead to an irregular
status, we interviewed 18 non-Kuwaitis living in Kuwait in an irregular situation,
in a language they could understand and speak comfortably (English, Hindi, or
Arabic). A gender and nationality breakdown of our respondents according to type
of irregular status is given in Table 6.3.The interviews were generally conducted at
the home or office of the authors after due assurance about anonymity and safety
of the respondents. Irregular workers were found through our networks. The real

names of our interviewees are not revealed here.
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Table 6.3: Gender and nationality of irregular workers interviewed in Kuwait,
according to type of irregular status

Type Name (not real) Gender Nationality
Overstayers

1 Amir Male Bangladeshi
2 Umar Male Bangladeshi
3 Amina Female Bangladeshi
4 Lisa Female Filipina

5 Norma Female Filipina

6 Sara Female Somali

7 Abdulaziz Male Egyptian

Kafeel other than employer

8 Kamla Female Indian

9 Hari Male Indian

10 Kumar Male Indian

11 Maria Female Indian

12 Zeenat Female Bangladeshi
13 Nasser Male Egyptian

14 Nina Female Sri Lankan
Runaways/Absconding

15 Mansi Female Indian

16 Sunali Female Nepali

17 Hassan Male Bangladeshi
18 Illegal second job Emad Male Bangladeshi

Our interviewees were from different countries and included both males
and females. A striking point gleaned from the interviews was the existence of
several commonalities in their migration experiences. Several similar threads seem
to typify their varied experiences and enable us to highlight some commonalities
that characterise irregular migration in Kuwait. At least six such commonalities are

worth noting and are elaborated here.

Commonality 1: Informal Networks Play a Pivotal Role in Initiating, Facilitating,
Protecting and Sustaining Irregular Migration

Apart from the formal licensed agents who act as intermediaries in arranging the
recruitment of many workers, the role of informal networks consisting of family
and friends is pivotal in the irregular migration situation. Among our interviewees,

migration to Kuwait was arranged and paid for by a close relative in at least six of
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the 18 cases. Visas were arranged by a brother, sister, aunt, or uncle, all living in
Kuwait, and buying the visa for a fee paid from their own pockets. The experience
of Kamla, an Indian freelance worker who has been in Kuwait for the last 14 years,
illustrates the role of networks very vividly.

“My aunty (my father’s sister) arranged for my visa and job in Kuwait. I was
married and had two children but my husband was not good. My father
pleaded with my aunty to arrange a job for me so that I could take care of
myself and the future of my children. My aunty bought a visa from a Kuwaiti.
I paid her back of course. I came after my younger son’s second birthday. I was
so sad. I lived with my aunty and worked at a parlour in the beginning. I have
had the same sponsor for the last 14 years. I pay my Kuwaiti Zafee/ KD200 per
year, plus KD10 for stamp. My aunty also arranged the visa for her sons and
other relatives; five of my family members are sponsored by the same 4afeel’s

family members; my kafeel is very good.”

Amina, a Bangladeshi domestic worker, got her visa through her brother-in-
law. But her brother-in-law left Kuwait and she did not know the 4afee/ to renew
her visa. She came to Kuwait 20 years ago, when she was 18 years old and worked
in the first house for five years. By this time her visa had expired and to get a
sponsor she would have to pay a fine for the three years. Therefore she began to
work without igama. She has been working for a household for the past 10 years
but they cannot arrange a visa for her without paying the fines. She sends all her
income to her handicapped brother and is waiting to find a 4afee/ as she has not
gone home for 20 years.

Hassan, also a Bangladeshi, came to work for a company through his uncle,
who works there too. The employer made him work after office hours in his house
so he ran away. Now for two years, Hassan has been working in a farm in Wafra and
keeps enquiring if anyone can sponsor him. But he is afraid to pay in case the person
cheats him. He even asked someone in the Ministry of Social Affairs and they said
that visas for Bangladeshis are now no longer given.

Informal networks can also arrange employment for overstayers without
valid igama and can provide residential space. In the case of Umar, who came from
Bangladesh nine years ago and worked in a Kuwaiti’s home as a gardener and
outdoor cleaner, he lost his job when the Kuwaiti hired someone else. He did not
find another £afee/ and overstayed his valid visa. In the meantime, Umar’s relative, a
foreman in a cleaning company, found him a job with his own company to work as

a cleaner in a mosque in a walled compound. Umar has been living in the mosque
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along with another compatriot who has a legal residence permit. Umar’s relative
gives him salary in cash (KD60 per month) from the company. Umar has not left
the compound since he started working there. His friends help him with buying
foodstuft and other necessities, as well as sending money home to his dependents.

Another overstayer, Amir, has been living in the apartment of a professional
inside a walled compound for the last nine years. Amir came to Kuwait in 2005
on a visa that his brother bought and worked first as a helper and then as cleaner
in a company. He had a disagreement and was fired by his company. Since then,
he has been living in the walled compound in the maid’s room provided in the
professional’s apartment. He not only works in the professional’s house but cleans
several cars inside the compound earning about KD150 per month. Amir has not
left the compound in the last nine years. His friends help him by sending money to
his family, buying him clothes and other necessities.

Sunali, a Nepalese runaway domestic worker, lives with her distant cousin
in a partitioned apartment rented by some Indians. Like Sunali, another runaway
domestic worker from Andhra Pradesh in India, Mansi, is living in a rented space
with some people she knows from her hometown. They both work, illegally, in a
private school as cleaners. Sunali came to Kuwait about four years ago and describes
her transition into an irregular status as follows:

“After two years instead of sending me home as agreed, my employer sold me
to another Kuwaiti, who was a ‘harami’ (i.e., person with a bad character). He
tried to grab me and abuse me sexually. I worked in that house for one month
and left. I begged a taxi driver to take me to the Nepalese embassy since I was
in great difficulty. I paid KD5 to the taxi driver. I stayed in the embassy for
two months and then I left. There were 150-200 runaways at the embassy,
both men and women. I left because the embassy could neither send me back

nor do anything else. I left the embassy 9-10 months ago.”

Abdelaziz, an Egyptian overstayer, came to work for a company in 2007. In
just three months, the company closed down and the owners disappeared. He had
some Egyptian friends, and since his visa was still valid they helped him find work
as an office boy. But when his visa expired, the employer fired him. Since 2009, he
has been working without an igama as a Haris (for KD70) in a building along with
one of his friends. He hides when inspectors from the Ministry of Social Affairs
come.

Sara’s story is sad and unusual. She could not have survived without network

support from her family who also live in Kuwait. She was a nurse in the Kuwait
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health ministry for 20 years starting from the 1970s. During the invasion, Sara and
her husband, both Somalis, went back to Somalia. He wanted to live in Somalia,
but life was too difficult for her so her sister in Kuwait arranged a visa for her in
1995 and she returned to work. Separation as well as stress caused by her husband
led to a nervous breakdown and she locked herself at home. Both her passport and
visa expired while her family got her psychiatric help. Now they are seeking mercy
exemption for her on psychological grounds to get her a visa again as a dependent
of her brother who also lives in Kuwait.

Lisa and Norma, both Filipino overstayers, live in a rented room and work for
a man who is their friend. He is a partner with a Kuwaiti who sends them to serve
guests at parties and funeral gatherings. He is paid KDD10 per woman for the party
and gives the women only KD5 each per event. The friend takes them to and from
events, and as these events are usually in people’s houses they do not get caught. The
work is seasonal and they make the most money during Ramadan when women
have parties. They get tips especially if it is a wedding or a funeral gathering. But

they cannot go out in case the police stop them and deport them.

Commonality 2: Irregular Migration Reduces the Cost of Recruitment for the Employer

Networks can be used in a structured manner where an intermediary can, in fact,
act as an informal agent on behalf of a company that wishes to hire foreign workers,
reducing the cost of such recruitment. This is illustrated by the experience of
Hari, who has worked in Kuwait for the last eight years. Currently, he works as a
salesman in a company, but his visa is not sponsored by his company. He bought a
“transferable” visa for KIDD530 and believes that he will be able to get release from
his sponsor whenever he wants. On the side, he arranges the migration of workers
from Andhra Pradesh, India, where he has links with several recruitment agents.
Hari describes his role as follows:

“An insider employee (agent) within the company (X) tells me how many
workers of each kind are needed, on the basis of work visas that the company
has obtained from the government. The company insider employee charges
KD100 for this service from each prospective migrant. In addition, the
employee charges KD80 for the ticket. The ticket money is, in fact, paid by
the company, but the insider employee charges this amount to the prospective
migrant. Once a match is found in India, I send them the work visa. I charge
KD150 per migrant for this service. The money for me and the company
insider is paid through “hundi” whereby the prospective migrant gives the
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money in rupees in India and a trusted source gives me the money in dinars in
Kuwait. The whole system works on trust and reputation. I have a very good

reputation with agents in India.”

When asked why the company hires the services of Hari, who is not licensed
for such work, rather than a licensed recruitment agency, he explained that the
company would have to pay KID350-450 per worker to the licensed recruitment
agency and that can be saved by working with him. Also, the company insider
cannot earn any money from transactions through licensed agents.

Kumar is a South Indian and works in a company where the sponsor is not his
kafeel. On the side, he helps Kuwaitis get male workers for farms for KID100. He
is reliable and so many Kuwaitis have got workers through him as it is quicker and
less costly than going to an agent.

Similarly, by hiring Mansi and Sunali as cleaners, the school saves the cost
of paying for their housing, health insurance, igamas, and other expenses. Since
these workers do not have a contract, the school would not acknowledge them as
employees and would not protect them in case of a police raid.

Commonality 3: Irregular Migrants Have Very Specific Goals They Wish to Achieve
Prior to Their Return

Most of our interviewees were able to specify in detail what they wish to accomplish
as a result of their sacrifice and hard work in Kuwait. Educating their children was
a common goal among men as well as women from different countries. Building
a house was another common goal. However, prior to their return to their home
country, they wanted to put in place plans to secure their own future. For example,
Kamla clearly describes her vision of her future life in India:

“I will live and work in Kuwait for another four years. As soon as my children’s
education is completed, I will go back to India. I have saved one lakh rupees
in my NRI account and will use 50,000 to open a parlor and 50,000 to buy
readymade clothes to sell in the parlour as a side business. My main aim is to
get a good education for my children. I will not stay in Kuwait even if T have
citizenship. How can I live without my children and relatives? India now has

good work opportunities. So I will go back.”

Similarly, Hari wishes to establish a dairy farm with 10-15 cows, which he
estimates will cost 10 lakh Indian rupees. And, Amir is already buying land for
orchards that he wants to own when he returns.
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Zeenat, a Bangladeshi, works as a cleaner in a school but is not on the school’s
sponsorship. She pays KIDD600 every two years and has been with same £afee/ for
seven years. She says he is very nice and does not delay getting her papers done.
Her daughter is now in a technical college and her son is in his last year of school.
She plans to work till they finish their education and then go back home. Zeenat
describes her situation as follows:

“My husband, who was with me, cannot see and therefore went back; so my
salary is paying for my children’s education. I don’t want them to be like me

with no degree.”

Despite the relatively clear vision for the future and a timeline that appeared
quite firm at the time of our interview, it also seemed that this timeline could shift
forward quite easily as the plans of migrant workers became more expansive. In
some cases, such postponement was motivated by unforeseen circumstances, such
as Kamla’s son getting admitted to a Doctor of Pharmacy programme that will take
another six years to complete, or the wastage of some of the money that Amir sent
home for buying the orchards that was used up by his brother.

Commonality 4: Irregular Migrants Are Highly Resilient and Are Willing to Take

Serious Risks

We found that our respondents were generally willing to work for very long hours
with the common goal of earning (and saving) as much money as possible prior to
their return. Female domestic workers were willing to take up any tasks ranging
from cleaning floors and windows to cooking, massaging, babysitting, and parlour-
related work such as waxing, threading, and facials. Consequently, a worker may
have up to 20 or more employers engaging her for specific tasks and paying her on
an hourly basis for each task performed. Those cleaning cars (usually males) may
spend many hours cleaning as many cars as they are able to get.

Engaging in a second job after 8-12 hours of duty by some workers is a vivid
example of the resilience of some of these workers. Emad, a Bangladeshi worker
with a cleaning company, held a regular job involving 12 hours of duty from 5 am to
5 pm. He then worked at a second job in a from 8 pm to 5 am the next morning. He
took only one day off. The second factory job was illegal since he was not certified
to work in that factory and could be deported, if caught. However, he was able to
double his salary by working at the second job.

'The risk of deportation is a real and serious danger that irregular workers face.
Thus, the overstayers are careful to avoid public spaces. The continued residence of
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Amir in an irregular capacity despite the last amnesty declared in 2011 illustrates
the degree of risk that these workers are willing to take to fulfill their life plans.
When asked why he did not regularise his status or leave, Amir responded that he
was in Kuwait to earn more money to enable his future settlement in Bangladesh.
However, Amir had a clear plan about what he would do when he was ready to

return, based on information and experiences of friends and relatives he trusts.

“Once I decide to go back I will buy a ticket, go to the police and tell them
I want to go. They will put me in jail for 15 days, or one to two months,
and then they will deport me. I cannot come back for five years once I am
deported. However, that does not matter since visas for Bangladeshis are

banned anyhow. I will not have to pay a fine if I am deported.”

Commonality 5: Irregular Status Provides More Lucrative Remuneration than Regular

Status for Some and Flexible Terms for Employers

Since the primary motivation of most workers, especially low-skilled ones, is to
earn the largest amount of money in the shortest possible time, several of them
opt for irregular employment. For example, Nana, a Sri Lankan domestic worker
is employed in four different homes and earns KID200-210 per month. If she were
employed in a private home with legal sponsorship, she would earn only KDD60-70.
Thus, the risk of being defined as illegal by the authorities is worth the financial
benefit accruing from this. Kamla, who performs more varied activities and works
in more homes than Nana, earns about KID250-300 per month, equivalent to the
salary of a mid-level clerical or sales worker.

Maria came from Goa, India, on a visa she bought from a 4afee/ 15 years ago.
She has been working as a babysitter for a British family, from 7 am-2 pm; the
employer is a teacher. She works as a cleaner in the house of another expatriate in
the afternoons. Maria prefers her working and visa arrangements and said:

“This way I earn KDD150 and I can go home and rest in my room. I am in
control of my life. I see my £afee/ every two years for visa renewal, and I have

no problems with him and I give him no problems.”

In addition to the benefits for the worker, the availability of part-time freelance
workers provides an efficient and convenient source of finding help, especially for
non-Kuwaitis who usually live in flats that do not have space to house a domestic
worker, or the requisite income to sponsor a domestic worker. By using a freelance
worker, the employer saves a considerable amount of fees (usually KID800-1,000)
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that he would have to pay to bring in a live-in worker through a recruitment
agency. The employer can also maintain the privacy of his living space and avoid the
responsibilities he would have had if he had a live-in worker. Thus, the incentives

for hiring part-time workers are very attractive.

Commonality 6: Longer Duration of Stay Provides Social and Linguistic Tools to
Negotiate the Host Country Environment

A majority of the irregular workers we interviewed had been living in Kuwait for
more than five years. Most had learnt some basic Arabic to converse with their
employers and others and had developed extensive social networks that could be
relied upon in many different situations. For example, despite his own irregular
status and confinement to the compound, Amir has built enough network resources
to have recently arranged a visa for his brother to come and work in a cleaning
company. Amir has spent more than KID1,000 on buying the visa and bringing his
brother to Kuwait where he will initially earn KD60 per month. He accomplished
this through a relative who works as an unlicensed agent and is able to arrange visas
for those seeking one.

With a longer duration of stay, migrants develop friendships that make the
absence of their own family less painful. They also engage in religious and social
activities centering around the church or mosque and become comfortable with
the physical environment of the country. They usually learn enough Arabic to get
around and communicate with (potential) employers and others, as needed. Several

teel that Kuwait is home and they miss it when they go on a holiday.

Conclusion: The Laws, the Regulations, and the Reality

In an earlier section, we highlighted various laws and Ministerial Orders designed
to prevent and punish irregular migrants. However, our interviews with 18 irregular
migrants clearly indicated that such laws are being commonly violated. Friends,
relatives and countrymen find ways to employ, house and feed those who had
overstayed their valid visas, in violation of Law No. 6 of 2011. The authorities in
charge of nabbing and deporting irregular workers have been able to do so only
in a minority of cases. Kaféels and informal agents, acting as middlemen, were
charging money for issuance and renewal of igamas in violation of Ministerial order,
40/1992, Article 2. Migrant workers were either working as freelance workers or
were employed in various capacities by employers who were not their sponsors in
violation of Article 10 of the Labour Law, 2010. The following general conclusions
may be drawn from the insights we gathered in this study.
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First, our interviews with many different types of irregular workers vividly
highlight the complexity that underlies the social relations that enable the origin,
growth and sustenance of irregular migration. These social relations hinge around
many familial efforts to secure a better future, perhaps a brother or sister helping
his/her sibling, a mother striving to educate her children, a worker trying to build a
house, arrange for his sisters’ marriage, or support his aging parents. Migrants who
have dreams to secure and maintain such a future are willing to pay a price both
in terms of money to secure employment and endure hardships in Kuwait. On the
other hand, the profit motives of the middlemen (in Kuwait as well as in the home
countries) and the Kuwaiti sponsors, keep on fuelling the demand for this market in
view of the abundant supply of workers in relatively less affluent countries.

Second, this study reaffirms the difficulty that irregular migration poses for the
agencies responsible for eliminating it. The six commonalities that we highlighted
from our interviews show that several irregular migrants are not helpless victims.
They choose certain alternatives, such as working on a freelance basis rather than
for a single employer, to maximise the gains from their move. They have fairly well
defined goals that they wish to accomplish and are willing to take the risks this
involves. A whole range of actors attain financial benefits by facilitating irregular
migration: Kuwaiti sponsors by selling visas; apartment dwellers by sub-letting
rental space; intermediaries by charging recruitment assistance fees; employers by a
reduced cost of hiring workers, etc. At the same time, social and familial benefits are
gained by aiding the migration of kin and countrymen. Thus, a wide-ranging system
of mutual benefits constituting win-win situations exists. Several of our respondents
with valid igamas they had bought from Kuwaiti sponsors were very happy with the
arrangement (and treatment by) with their sponsors. Thus, in circumstances where
the migrant worker and his sponsor/facilitator/sustainer/protector are of one mind
in terms of enabling the irregular situation, policies to eliminate this are indeed hard
to formulate and implement.

'Third, the runaways and overstayers appear to be faced with more vulnerable
circumstances than the ones with igamas from a sponsor other than the employer.
'The former group frequently transition from a regular status to an irregular one, a
situation where they have little or no negotiating power in most spheres of life. The
“free visa” holders are probably better informed and have relatively more flexible
work and life conditions. The runaways and overstayers do not have any valid papers,
are highly restricted in terms of physical as well as income mobility, and are always
in fear of being apprehended by the police. In addition, many of the runaways
are likely to be female domestic workers. As shown in this chapter, about half of
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the 103,154 residency violators in 2014 were domestic workers. Only a handful of
these violators are being provided shelter and assistance by their embassies, or the
government shelter, while the rest are likely to be faced with situations similar to
Amir, Sunali, Mansi or others in our study.

Finally, it is clear that any simple policy based on apprehending and deporting
irregular migrants is likely to barely skim the surface of the problem, as shown by
the disappointing response to the last amnesty in 2011. There is an urgent need to
analyse and comprehend the mechanisms and pathways that result in the transition
of a migrant in a regular situation to an irregular one and address the root causes
that underlie such a transition. Policy measures should also recognise the diftferences
between the various categories of irregular migrants such as runaways and “free visa”
workers. Formulation and implementation of a labour law for domestic workers
would also be an important part of these efforts. In the case of “free visa” workers, a
more flexible management of the labour market may help in curbing irregularities.
For example, if freelance work in selected sectors was legally allowed, people like
Kamla would not have to live in fear of being apprehended while on her way to
attend church services or to the home of an employer who is not her sponsor. There
is a need to reduce the worker’s vulnerabilities in the workplace by ensuring safe
and humane working conditions and regular payment of wages and to provide
protection against abuse, when needed. Thus, a deeper and objective understanding
of the reasons for the existence of irregular migration is necessary for meaningful

policies to address this problem and eventually minimise its prevalence.
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VII

Irregular Migration in Oman: Policies,
Their Effects and Interaction with India

Jihan Safar and Mélissa Levaillant™

Abstract: Omani newspapers regularly report cases of undocumented
migrants being caught or deported by the police during crackdowns: these
crackdowns have been ongoing since the social unrest of 2011 and were
intensified by April 2014. In 2015, following several raids, conducted by the
Ministry of Manpower’s joint inspection team with the Royal Oman Police
(ROP), a period of general amnesty was announced. It was implemented from
May 3 till October 28. The issue of irregular migration has, therefore, raised
serious concerns among Omani decision-makers, especially in the context of
the nationalisation process, which has been active in Oman since the early
1990s. Yet, strangely, there has been no study so far on this issue in Oman.
'This chapter will fill this gap to some extent by examining the evolution and
efficiency of the policies and measures adopted in Oman and the interactions
with the sending countries, with particular reference to India. The study
will first describe the possible complexity of irregular situations in Oman,
which relate to a variety of statuses. It will then highlight the structural
factors in Oman and India that contribute to the persistent irregularities

among migrants. Lastly, it will give an overview of how Omanis and Indians

Jihan Safar is Senior Researcher at GLMM and Mélissa Leviallant is researcher at the Centre
de Recherches Internationales (CERI) in Paris.
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cooperate on irregular migration by analysing the 2015 amnesty in Oman.
'The empirical portion of this chapter is based on twelve qualitative interviews
conducted mainly in Muscat in May-July 2015. Interviews were conducted
with key representatives at the Omani Ministry of Manpower and the Indian
embassy who were likely to provide information on the migration system and
the amnesty programme as well as with key Indian informants who knew
about the amnesty’s implementation and evaluation (which took place during

the authors’ stay in Oman).

Patterns of Irregular Migration in Oman
Composite Categories of Migrants in an Irregular Situation

'The notion of irregularity relates to ill-matched public perceptions. In official terms,
undocumented workers are, indeed, designated as “non legal labour” [a/ ‘umailaghayr
al shar’iyyin] or as “violators of the Labour Law” [ mukhalifin Ii ganiin al amal]. Other
expressions are also negatively tinged, such as the word for foreign manpower ‘@/
sa-i-ba’, meaning those “persons released out of nowhere, who celebrate and have
tun [zafrahwatamrab] without a kafeel.™

Beyond this negative view of foreign workers, it is important to stress the
complexity of irregular situations in Oman and the many ways in which a migrant

may acquire an irregular status.

Infiltrators [mutasalilin]: Most migrants smuggled into Oman enter via the north
and south coasts of Al Batinah. The increasing presence of security authorities,
especially in industrial areas and farms, brought down the number of infiltrators by
43.3%, from 8,619 in 2013 to 4,884 in 2014.2

Violations of Visa Status: Overstaying the valid visa period is one way of falling into
irregularity.® The fine imposed on a person who overstays is OMR20 per month,
paid to the Immigration Department. After 25 months of delay, the fines rise to
OMRS500, and they remain at this level immaterial of how long the person has
stayed in the country. Undocumented workers need to pay OMR19 to the Ministry
of Manpower for every month of delay. As a consequence, all workers who become

undocumented would prefer to stay in Oman and wait for an amnesty, as

1. Interview 1.
2. Gulf News, May 24,2015.

3. Visa validity for a worker is two years.
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“They know that at least every two or four years, an amnesty will take place
and they will go back home. By this time, they will have the opportunity to

extend the working period and earn additional money.™

Irregular situations may also arise when the sponsor fails to renew the labour
card or visa of his worker and to pay the required fees. In normal cases, the employer
has to pay OMR200 for the visa renewal every two years and a fee of OMRS50 per
month in case of non-payment. Finally, other cases of violation of the Labour Law
relate to migrants working with a tourist visa, a dependent (family) visa or a “short

visa,” along with other residency law violators.

Absconding workers: Workers often abscond because of exploitation, unfair
treatment and abuse, or simply because they want or have been offered better
working conditions elsewhere. The sponsor also might not have met the rules of
the contract: salary specified in the contract, working hours, and provision of proper
shelter or food, for example. As the 4afala system makes it difficult for workers
to legally change employers during the contract period, exploited migrants (or
opportunists) have little choice but to escape. Runaway migrants usually go to areas
like Hamriya (a street in Muscat), where they can find a “free visa”job through their
personal networks, typically paid on a daily basis.®

Absconding workers are usually reported to the police by their sponsors who
fill out an absconding file [balighhurib]. An absconding worker is punishable under
Omani law and has to pay OMR400, even if he or she absconds only for a week.
In the case of an amnesty, the worker has simply to arrange a return ticket which

would cost around OMR100.

The “free visa” system: Other undocumented workers include those who come to
Oman with a “free visa.” In such a case, the worker pays regular fees to his sponsor
(who only takes care of the residency and employment visa). However, the worker
might at the same time choose to work for another employer, and not the one who
hired him legally. Many migrants do not actually realise that these visas are illegal.
Sponsors might, in fact, bring workers to Oman without having definite jobs to

offer.

4, Interview 2.

5. In the “free visa” system, the expat gives a monthly payment to his sponsor who then allows

him to work for another employer.
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“Interestingly, if a sponsor has 10 labourers who are paying him monthly
20 rials each, he will then earn 200 rials per month and he does not have to
provide them with any facility or service, like medical care, shelter, food...

”6

nothing, he is just making 200 rials monthly.

While sponsors who sell “free visas” to migrant workers are rarely held
accountable, the workers concerned are considered to be illegal and face the risk
of being jailed for a month, in addition to paying a fine of OMR400-800. In some
cases, an employer may also compel his employee to work in another job for him so
as to get some extra profit. A journalist records, in a metaphorical way, the story of
workers employed in jobs different from the ones mentioned on their labour card:

“A lion was brought to Dubai and put in a cage there. The manager would
give the lion some bananas in the morning and in the evening; he would give
him the same food every day. So the lion got upset and called the manager:
‘I am the king of the jungle, you are serving me bananas and apples, don’t
you know I eat meat.” The manager answered: ‘You might be the king of the
jungle, but you are here on a monkey visa, so you are supposed to be served

only bananas and apples!™

Workers with a “free visa” also run away when they cannot afford to pay a
monthly fee of OMR20-30 to their sponsor, and this usually happens when a worker
does not find a job. As the worker has to renew this “free visa” every two years, he (or
she) thus becomes undocumented when he ends the relationship with the official
sponsor and is not able to renew his visa. Most runaway workers, therefore, wait for
an amnesty, knowing that “it is impossible to find another sponsor” and as they are
unable to pay the required fees to regularise their situation.

In addition to “voluntary” runaways, “fictive” runaway are subterfuges from the
kafeel. 'There are other practices that reveal the complexity of defining the situation
of irregular migration. In order to avoid paying the OMR2,000 fine for the violation
of the worker’s license, a sponsor might declare to the authorities that his worker
has run away. When the moment comes for the renewal of the worker’s visa, he will
declare again that his worker just came back.

A former inspector reported another case of subterfuge, explaining how the
kafeel might transfer a monthly salary to his worker’s bank account® to prove that

6. Interview 2.
7. Interview 2.

8. Interview 3.
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the migrant actually works for him and not under a “free visa” for another employer,
while the debit card would be kept by the sponsor, thus preventing the worker from
debiting his account.

Data on Undocumented Migrants

Foreign Population in Oman: General Remarks
'The number of foreign workers in the Sultanate reached 1,631,560 in July 2015,
with the largest portion of expatriates working in the private sector. Most were male
and Indians'® were the most numerous nationality (Table 7.1).

Expatriate workers are concentrated in the construction sector: 38% of all
expatriate labourers work in construction.”* As for their education level, most expat

workers had preparatory school certificates. Most of the expatriate workforce is to

be found in the Muscat Governorate, Al Batinah North and Dhofar (Table 7.1).

Table 7.1: Characteristics of the expatriate population

Changes%
Total Male Female [June/July 2015
by Nationality Indians 641,225 606,499 34,726 1.0
Bangladeshis 561,301 532,869 28,432 0.3
Pakistanis 216,167 215,001 1,166 0.3
Ethiopian 28,099 258 27,841 -3.3
Indonesian 37,264 620 36,644 -2
Filipinos 32,482 10,795 21,687 0.6
Egyptians 22,810 18,186 4,624
Nepalese 12,892 9,507 3,385 0.5
Sri Lankans 14,252 6,839 7,413 1.4
Other Nationalities 65,068 41,603 23,465 0.8
by Sector Government 59,466 38,891 20,575 -0.2
Private 1,318,760 1,288,649 | 30,111 0.6
Family 253,334 114,637 | 138,697 0.2

9. 'The total population in the Sultanate reached 4,170,556 in July 2015 (2,350,860 Omani and
1,819,696 expatriates) (NSCI 2015). Expatriates constitute around 44% of the total popula-
tion.

10. Historically, most Indian expatriates in the Gulf come from the state of Kerala, followed by
the southern states of Tamil Nadu, Karnataka and Andhra Pradesh. Nevertheless, in the last
decade, there has been a rise in emigration from Bihar, Madhya Pradesh, Rajasthan and Uttar

Pradesh. Bihar has been, since 2012, the leading source state of emigration from India.

11. In July 2015, 618,820 expatriates were employed in the construction sector (NSCI 2015).
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Table 7.1, continued

by Governorate Muscat 734,970 655,323 | 79,647 0.8
Dhofar 177,965 162,568 | 15,397 0.3
Musandam 13,910 12,740 1,170 0.9
Al Buraymi 47,835 40,527 7,308 -0.2
Ad-Dakhiliyah 91,061 77,987 13,074 0.2
Al Batinah North 209,643 183,007 | 26,636 0.1
Al Batinah South 920,38 79,389 12,649 0.7
Al Sharqiyah North 84,619 73,293 11,326 0.2
Al Sharqiyah South 84,318 76,305 8,013 -0.1
Ad Dhahirah 48,001 41,094 6,907 0.1
Al Wusta 17,888 16,933 955 -0.3
Not Stated 29,312 23,011 6301 0.8

by Educational level | Illiterate 21,538 19,260 2,278 0.6
Reads and Writes 426,816 376,881 | 49,935 0.4
Primary 148,012 128,382 | 19,630 0.9
Preparatory 599,831 532,873 | 66,958 0.5
Secondary 248,123 230,919 ( 17,204 0.9
Diploma 52,876 43,851 9,025 0.0
University 91,58 76,015 | 15,565 -0.3
HigherDiploma 4,86 4,106 754 -0.7
Master degree 5,816 4,725 1,091 -0.5
PhD 2,748 2,109 639 -0.3
Not stated 29,36 23,056 6,304 -0.8
TOTAL 1,631,560 1,442,177 | 189,383 0.5

Source: Monthly Bulletin August 2015, NSCIL.

Data on Undocumented Workers

Data on undocumented workers are difficult to obtain, as local authorities do not
publish accurate and updated information. Though incomplete and underestimated,
recent data on arrested, deported and absconded workers have been published by
the Ministry of Manpower. These data do not take into account other types of
undocumented migrants: e.g., migrants who are not arrested but take advantage of
the amnesty to get regularised. During the amnesty period, foreign embassies also

produced data on undocumented workers who were registered for an amnesty.
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Number of Arrested and Deported Migrants

Crackdowns on irregular migrants have intensified since 2012 (Figure 7.1), leading
to an increase in the number of arrested workers and deported migrants. This has
been accompanied by an increase in inspection teams since 2007 and especially
in 2012, when more than 100 new labour inspectors [mufatishin] were recruited.
In addition, the Ministry of Manpower has recruited more inspectors, as “this is
inevitable in view of the economic growth and the call for more foreigners in the
country.”? Also, as part of the Ministry of Manpower’s policy, inspection visits and
re-visits to companies are regularly carried out to check and organise the labour
market, in addition to the organisation of “awareness workshops” [wirashtaw’iya].”®
These measures help establish a “sentiment of fear” and increase the responsibility
of employers and employees.*

Figure 7.1: Number of arrested and deported workers
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Source: Ministry of Manpower, Annual Report, 2014.

In 2014, out 0f 21,190 arrested migrants, Muscat saw a total of 10,111 migrants
arrested, followed by the Al Batinah governorates (North and South) (Figure 7.2).
Despite the fact that each region has its own directorate and team of inspectors, the
number of inspections is actually less than in Muscat and “some time will be needed
to have well established structures in the other regions.”*

12. Interview 5.
13. Interview 3.
14. Interviews 3 and 4.

15. Interview 7.
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Figure 7.2: Percentage of arrested migrants by governorates
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Source: Ministry of Manpower, Annual Report, 2014.

In terms of nationality, 59% of arrested foreign workers were from Bangladesh,

20.8% from Pakistan, 12.5% from India and 7.7% from other countries (Figure 7.3).
Figure 7.3: Number of arrested workers by nationality
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Source: Ministry of Manpower, Annual Report, 2014.

'The percentage of Indians arrested in Oman has decreased from 17.5% of
the total arrested expatriates in 2012 to 12.5% in 2014. By contrast, there has been
an increase in illegal workers of other nationalities, especially Bangladesh. The
percentage of arrested Bangladeshis grew from 45.2% in 2013 to 59% in 2014. The
experience, the maturity and the high level of organisation of the Indian community
are some of the reasons that explain the decrease in irregular migrants. We might,
indeed, note a change in the attitudes and the behaviour of Indian workers,
particularly regarding “visa trading.” Indians are now increasingly refusing to buy a
visa (around OMR700-1,000) through brokers, as they are aware that this is not a
guarantee for obtaining a job and that this would force them into irregularity. For
this reason, visa trading is used more by Bangladeshis, who have less experience in

such affairs.’®

16. Interview 7.
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In 2014, of the arrested workers, 17,546 were commercial workers in first to

fourth grade companies.’” Only 3,644 were private service workers (housemaids,
farm workers, etc.) (Figure 7.4).

Figure 7.4: Percentage of arrested by work type

B Commercial workers

B Private service workers

Source: Ministry of Manpower, Annual Report, 2014.

Among the illegal workers arrested in 2014, 9,158 were runaways, 9,022 were
absconding workers and 3,010 were workers without a labour card (for e.g., on a
tourist visa) (Figure 7.4).

Figure 7.5: Categories of arrested workers

B runaway
B absconder
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Source: Ministry of Manpower, Annual Report, 2014.

17. The registered companies are classified into 1) “Big companies” (International; Consultancy;
Excellent; and First Grade), which employ 95% of the Omani workforce; and 2) “Small and
Medium Enterprises” (Second, Third and Fourth Grade). The number of expatriate workers
allowed depends on the grade of the company: 15 workers (Fourth grade); 30 workers (Third
grade); 45 workers (Second grade) and 60 workers (First grade).
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Data on Absconding Workers

In the first six months of 2015, official data showed “an alarming figure” of 57,420
workers who had absconded from their employers.’ Absconding workers made up
8% of the foreign workforce and 3% of the expatriate population in the country.

A recent study showed that out of the 42,900 absconders (registered during
2010, 2011 and 2012), 63% were commercial workers and 37% were private
workers.”” More than half of the sample was between 26 and 35 years old, and
41.1% were low-skilled workers. Among the commercial workers, 72.8% ran away
because of low salaries and for a better income. For 71.3% of the employers, their
workers ran away because they found a more profitable job. Also, 45.7% had been
working for their employer for less than one month.

The Unintended Effects of Regulations on Migration to Oman

We must now look at two structural factors that explain the growing irregularities
in the Omani labour market, both in terms of the host and the sending countries.
While analysing the case of India’s emigration governance, we will also show the
failures of national regulations in the management of irregular migration on both
sides of the system.

Structural Issues in Oman

Though it relies on a foreign workforce, Oman faces a high rate of national
unemployment, particularly among the young. This issue was one of the main triggers
of the political uprisings in 2011-2012, which puts some light on the negative
perception of expatriates among the Omani population. In fact, the growing flow
of foreign workers to Oman has generated among the locals a “fear of becoming a
minority like other Gulf countries.” Popular resentment is particularly oriented
towards irregular workers, who are considered as being responsible for several
socio-economic issues and are increasingly being criminalised. As a consequence,
the integration of national citizens into the labour market is an important social,
economic and political challenge for Oman.

18. Times of Oman, July 20, 2015.
19. Ministry of Manpower 2013.

20. Despite all the steps taken by the state, the proportion of foreigners did not decrease. “The
number of Indians, Bangladeshis and Pakistanis, the three main nationalities in Oman, has
increased, whereas the number of Europeans and skilled Asiatic did not increase in the same
way. This situation is not contributing to real economic growth” (Interview 8).
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Since the 1990s, the Omani government has tried to expand the proportion
of national labour, both in the private and public sectors.! The government has
imposed several restrictions on the recruitment of foreign workers in certain sectors,
through the implementation of quotas and the reservation of jobs, while at the same
time trying to create market incentives for nationals.”® The Omanisation policy was
quite successful in the 2000s as it led to increasing the number of Omanis employed
in the private sector by 138%, from 2003 to 2010.* 'This policy has, nevertheless,
stalled since 2011, mainly due to the opening of new posts in the public sector
in early 2011 and the creation of an unemployment benefit for nationals. Due to
the better conditions of work offered in the public sector, the young have shown
a strong preference for government jobs. The year 2014 saw a very high turnover
among the national workforce, with around 89,301 nationals leaving their jobs.” At
the end of that year, Omanis made up only 13.1% of the workforce in the private
sector.”® At the same time, the employment of foreign workers in the private sector
has continued to rise and the number of undocumented migrants has increased as
well.

'The interventionist policies of nationalisation adopted by the government of
Oman have been constrained by this imbalance between nationals and expatriates
in the private sector, combined with a migration regime that provides the
employers with access to cheap international labour. In this context, the private
sector companies are willing to bypass the mandatory hiring of Omani nationals
that has been imposed on them. This is illustrated in the many cases of phantom
employment of nationals and the informal hiring of expatriates. In addition, a recent
study reveals that Omanis are unlikely to take up the 88.5% of the jobs held by the
expatriates, mainly in the construction and service sectors.” As a consequence, bans

imposed in these sectors can lead to an increase of workers in an irregular situation.

21. De Bel-Air 2015.

22. Several professions and occupations have been reserved exclusively for Omani citizens: cashier,
security official, lawyer, accountant, TV cameraman, typist, electrician, taxi driver, director of

human resources, marketing or customer service, etc.

23. For example, the government has increased the minimum wage for nationals in the private

sector from OMR120 to 324 since 2013.

24. Oman faces a high rate of unemployment among locals. This issue has significantly contrib-

uted to locals’ negative perception of migrants in an irregular situation.
25. Ministry of Manpower, 2014, p.37.
26. Times of Oman, July 11,2015.
27. Times of Oman, June 20, 2015.
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A recent incident at Muscat International Airport offers an example. More than
1,000 Bangladeshis were caught working for a construction sector company that
was not mentioned on their card.?® The majority of these arrested workers had been
recruited by sub-contracting agencies.

Finally, “masked” or hidden commerce [a/ tijira al mugana’aor al mustatira]
represents another obstacle in the regulation of the labour market. This refers to
an irregular situation in which the foreign employees are the ones who run the
companies instead of the Omanis. As reported by four interviewees, this is a
widespread phenomenon within companies where the number of foreigners stands
at some 600,000 workers.

“Omani employers leave the company to foreigners, and they know nothing of
what is happening inside the company (...) we don’t know who is responsible,
and this foreign employer does not hesitate to bring members of his family to

integrate them into this business.”

In order to tackle this issue, the Ministry of Manpower has implemented new
measures for small and medium enterprises. Companies are allowed to employ a
certain number of foreign workers, but only with the provision that the Omanis
are actually “dedicated to their activities” and that they do not combine this activity

with a governmental job.*

Structural Failures in Indian Emigration Governance

India also exemplifies the failure of sending-country institutions to protect its
unskilled and low-skilled workers in the Gulf and to regulate overseas employment.
In particular, the over-reliance of the Indian state on private Recruiting Agencies
(RA) that act as brokers between employers in the Gulf and the Indian workforce has
been a crucial factor in the rise of irregular migration. Under the 1983 Emigration
Act, all RAs must register with the government before recruiting for employment.
These agencies are supposed to ensure that employers protect their employees.
Nevertheless, the proliferation of illegal RAs, subagents, visa merchants and the
resort to informal links by workers has increased the opacity of the emigration
process.*! The failure to monitor the practices of registered RAs and to punish the
illegal ones creates a fertile ground for the development of irregularities once the

28. Times of Oman, May 25,2015.
29. Interview 8.

30. Interview 8.

31. Rajan, Varghese, Jayakumar, 2011, p. 57.
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workers reach the Gulf. Following the ban implemented since May 2007 on the
emigration of Indian female workers, younger than 30, to the Gulf and other listed
countries, this special category of workers is particularly vulnerable to informal
recruitment networks.

In order to fight against bad recruitment practices, the Indian embassy in
Muscat recently set up an “eMigrate System” in coordination with the Indian
Ministry of Overseas Indian Affairs.* Since June 2015, Indian workers can only be
recruited through online registration with the Indian government’s overseas affairs
office. This new device should help to streamline the recruitment procedure and
thereby diminish the risks of irregularities.

In addition, India signed a Memorandum of Understanding with the Sultanate
of Oman on November 8, 2008 and the two countries then planned the creation
of a joint committee in order to exchange information that will prevent illegal
recruitment and human trafficking. Nevertheless, this MoU is not binding and its
role in the regulation of Indian migration has been very limited. Indian diplomats
have been extremely cautious in their negotiations with GCC governments on
labour-related issues. They fear that too much activism might lead to a temporary
ban on their workers.”® There is also a shared feeling among Indian officials that
“At the end of the day, migration is based on an individual choice, and (that) these
people should take their own responsibilities.”*

'The embassy, nevertheless, has recently been more active in helping irregular
migrants in need, especially those imprisoned, in cooperation with the Ministry of
Manpower.* Yet, no general policy has been defined and actions are taken on a case-
by-case basis. The effectiveness of the negotiations between diplomats and sponsors
is also questionable, as not a single sponsor has yet been put on the embassy’s black
list. And yet, an Indian official recognised that it would be the “only good option
that could ensure the protection of the workers.”

To conclude, India was until recently largely indifferent towards the issue of
irregular migration. Notably, neither the ministries in India nor Indian missions

in the Gulf have an accurate knowledge of the number of undocumented workers

32. MOIA was merged with the Ministry of External Affairs in January 2016.
33. Ilias 2011.

34. Interviews 10, 11. Informally set up in 2008, it was officially institutionalised and registered at
the Oman Ministry for Social Development in 2012.

35. Interview 2.

36. Interview 9.
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present there.’” This might change as the issue of expatriate workers takes priority
in India’s diplomatic agenda, especially during periods of amnesty in the Gulf
countries.

Ambiguous Effects of “Good Practices”: The Amnesty

Announced in April 2015 by the Ministry of Manpower, the amnesty ran from May
3 till July 30, and was then extended by three months. This is the fourth amnesty that
has been implemented in Oman.*® The amnesty (also called “outpass”) is a period
that gives migrants with an irregular status the opportunity of returning to their
homeland or of regularising their situation in Oman. Undocumented workers are
exempted from the payment of a fine and only have to pay for their return ticket.*
Infiltrators and workers who have pending judicial cases are not included in this
measure. The analysis of the implementation of the amnesty process by both Oman
and India shows the ambiguous dimensions of this policy. Despite an improvement
in the coordination, transparency and efficiency of the procedure, it did not yield the

expected results in terms of the registration of irregular migrants.

Improving Practices, from Registration to Departure

The succession of amnesty periods shows significant improvements, both from
the Omani and Indian sides, in the process of the registration and deportation of
irregular migrants. While the first amnesties in the region were characterised by a
lot of confusion in procedures, the 2010 amnesty implemented in Oman marked
a turning point in terms of better communication and transparency throughout
the process.* In 2015, new steps were adopted to improve coordination between
institutions. For the first time, the Omani Ministry of Manpower issued guidelines
about the amnesty procedure. Labour attaches of the relevant foreign embassies in
Muscat gathered together to discuss how registration would work, which gave some
space for the improvement of practices.” The procedure took almost a month and

involved several steps:*

37. Interview 9.

38. Previous amnesties had been granted in 2005,2007, and at the end of 2009 — it lasted until the
start of 2011.

39. Shah 2014.
40. Interview 7.
41. Interviews 9, 10.
42. Interviews 9, 10.
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First, the irregular migrants had to register at their embassy. They got a receipt
as well as a file, a blue coloured one for India. On the same day, they had to go to an
official typing centre in order to translate it into Arabic.

The second step was the registration of the migrant at the Ministry of
Manpower. The day allotted for Indians was Sunday and a maximum of 500 people
were allowed to come every week. After registering, the migrants had to go to the
emigration police for clearance. Those who had a criminal record were not allowed
to leave the country.

'The following week, the migrants had to go back to the Ministry of Manpower
and get registered on a website. If after one more week, no employer put forward
any claims for the registered irregular worker, the latter was allowed to leave the
country. Should an employer put out a claim, negotiations were held between the
embassy, the sponsor and the Ministry of Manpower. According to an official of the
Indian embassy, this rarely happens.

Overall, interviews conducted at the Indian embassy as well as at the Ministry
of Manpower during the Indian registration days show that the 2015 amnesty was
much more efficient than prior amnesties.

“Since 2010, and especially 2015, the procedures and services are more organised.
There is less waiting time and more efficiency. Omani authorities have even agreed
to have an ‘officer from the embassy’ in the room during the procedures to help

Indians.”®

Nevertheless, the Indian embassy still faces a shortage of staff and facilities
that impedes the process. This is to some extent counterbalanced by the Indian
Social Club’s Charity Wing,* which unofficially takes care of workers in an irregular
situation and helps in the organisation of the amnesty. Since 2010, Indian social
workers have arranged a shelter dedicated to distressed undocumented women
waiting for their case to be solved by the Omani authorities.* In May 2015, fifteen
women, mainly from the state of Andhra Pradesh, were at the shelter. Among them,
eight were to be returned to India under the amnesty scheme and the others were
waiting for their situation to be regularised. In addition to the shelter, the Indian
community also funds the return tickets of absconded workers.*

43. Interview 12.
44, Interview 7.

45. Although it was set up by the Indian Embassy in 2010, the shelter only functions with the

presence and resources of the Indian Charity Wing’s volunteers. Interview 11.

46. Interview 11.
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'The embassies of all sending countries have been involved in the process. In fact,
being economically dependent on the remittances received from the Gulf, sending
countries need to ensure the regular flow of their workers to Oman. Therefore, they
have a strong interest in the reduction of undocumented workers, which would help
them promote a good image for their nationals in Oman. Nevertheless, interviews
conducted with Indian officials show that they do not have much leverage in
discussing with Omani officials some of the causes that contribute to the rise of
irregular workers, such as mistreatment by sponsors. The return of absconding or
undocumented workers to their home countries is seen as a new job opportunity

for workers, as the employers can then get clearance to hire a new foreign worker.

Mitigated Results

While around 50,000 undocumented and overstaying expatriates were expected to
register for the 2015 amnesty, according to official sources, only 14,254 made use
of it (7,382 workers had been deported and 6,872 cases were still under study for
deportation).”

Looking at India, we observe a decrease in the registration of undocumented
migrants, with only 800 Indians turning up in the first weeks. Eventually, 3,240
migrants made use of the amnesty.* By contrast during the previous 2010 amnesty,
22,000 Indians registered and 15,000 made use of the opportunity. Multiple
economic reasons might explain why, despite the fear of detention, migrants
would decide to stay in Oman illegally: the lack of job opportunities in their home
countries, combined with the need to send money to their families back home and/
or of reimbursing debts; the belief that another amnesty process might happen
later and, therefore, it is worth extending their stay in Oman; the fear that they
might not be able to come back to Oman, if there is a visa ban on their nationality.
Lastly, the absence of a comprehensive repatriation programme offered by the home
government is a strong incentive for workers to remain in an irregular situation.

Apart from these economic reasons, two other social factors contribute to
explain the limited results of the amnesty. Perhaps workers staying in remote areas
had not received accurate information about the amnesty. On the other hand,
workers who had been residing in the country for a long time and had a good social
network might have the resources that help them to survive in Oman in an irregular
status.

47. Uman (Al Igtisidi), July 15,2015.

48. Interview 7.
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Overall, the disappointing results of the 2015 amnesty hint again at the
complexity involved in the regulation of irregular migration, beyond crackdowns.
Despite improvement in the state’s practices, the amnesties might paradoxically
contribute to the persistence of irregularities, as many undocumented workers
simply wait for the next amnesty to regularise their situation.

Conclusion

This chapter provides an analysis of the evolution of policies initiated by host and
sending countries to curb irregular migration, taking India as a case study and the
amnesty as one measure of institutional cooperation. While pointing out the main
structural factors and policies that explain the continuance of the irregular situation
of migrants, it also shows the efforts that have been made by both Oman and India
to curb this issue. Nevertheless, the implemented legislation remains insufficient,
and the measures are too sporadic. This reveals the absence, on both sides, of a
holistic approach that would deal both with the socio-economic causes of irregular

migration to Oman and labour force rights.
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VIII

Irregular Migration in Qatar:
The Role of Legislation, Policies, and Practices

Ray Jureidini' *

Abstract: Little is understood about the extent and circumstances of
irregular migrant workers in Qatar. The system and means of entry into
Qatar is highly securitised by land, sea, and air and there is no evidence that
foreigners (seeking work or asylum) enter illegally, or are smuggled into
the country in surreptitious ways — neither from its shores on the Arabian
Sea, nor through Saudi Arabia, its only land border. Although statistics are
unavailable, qualitative evidence shows that irregular migration does exist,
mainly through visa trading, of so-called “free visas” that originate through
the corporate visa quota system. Other forms of irregularity arise from
“absconding” from employers, a breach of the Sponsorship Law; being left
stranded by an employer/sponsor due to business failure or cancelling of

contracts. It is also a violation when there is a mismatch between the job

My thanks to the organisers and participants of the workshop “The Role of Legislation,
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comments and suggestions.

Ray Jureidini is Professor, Migration Ethics and Human Rights, Center for Islamic
Legislation and Ethics, College of Islamic Studies, Hamad Bin Khalifa University, Qatar

Foundation, Doha, Qatar.
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specification on the visa and the actual work being undertaken, although
this is very common and generally undetected. The chapter provides a brief
overview of the laws regarding expatriates and the current policies in policing
these laws. It also gives case examples that highlight the various circumstances
which migrant workers experience as they reside and work illegally in Qatar.
It will be argued that the workers themselves are not always hapless victims of
deception, fraud, and exploitation, although this certainly occurs. Others may
be well informed but willing to take risks to find work and an income that can
support their families at home.

Introduction

'The status of migrants as irregular is a function of protectionist policies that
restrict entry into a country, administrative requirements that restrict access
to residency and employment and the criminalization of those who do not or
cannot comply. (Duvell 2012: 78)

In terms of purchasing power parity, Qatari citizens currently have the highest
GDP per capita in the world (IMF 2015). At the same time, the population
and workforce of Qatar has the largest proportion of foreigners in the GCC
and the world. As of 2013, Qatari nationals comprised 9.6% of the population
(1.8 million),and thisis declining as more and more migrant workers enter the country
for the construction and infrastructure projects for the 2022 Football World Cup
as well as the social and economic development plans of the Qatar National Vision
2030. According to the Ministry of Development Planning and Statistics, as of
May 31, 2015, the population had risen to 2.38 million, with a male-female ratio
of 8:1 and the large majority of males alone (IMF 2015), without family members
(De Bel-Air 2014). In 2013, Qatari nationals were only 6% of the workforce
(1.5 million), with Qatari males at 4% of the total male workforce. Nationals are
employed primarily in the public sector and comprise only 1% of the private sector
workforce.

'The Qatar Statistics Authority Labour Force Survey of 2013 identified the
main industry sectors of employment as: Construction (37%), Wholesale & Retail
Trades (13%), Household Domestic Work (10%), Manufacturing (8%), Mining &
Quarrying (6%), Public Administration & Defence (6%; with 51% Qatari nationals),
Administration & Support Services (3%) and Transport & Storage (3%). Low-skill
occupational categories such as “Craft & Related Trade Workers” to “Elementary
Occupations” account for 72% of non-nationals (De Bel-Air 2014).
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'There are no official statistics providing a breakdown of nationalities in the
workforce. However, from a 2012 survey of low-income (less than $550 per month)
workers in Qatar, the largest numbers came from Nepal (39%), India (29%), Sri
Lanka (9%), Bangladesh (9%), Philippines (5%), Pakistan (3%), Egypt (3%), and
Others (2%) (Gardner, et al. 2013). From data supplied by embassies, those from
India (particularly Kerala) are the most numerous in the overall workforce, followed
by Nepal and Philippines. Non-Gulf Arabs are significant in higher income
supervisory, managerial, and entrepreneur positions. In 2002-04, the proportion of
non-Gulf Arab expatriates was around 19%, down from 33% in 1975 (Kapiszewski
2006).

Since the awarding of the 2022 World Cup, relentless criticism has been
directed at Qatar from the United Nations, human rights organizations, and
the mass media (see Human Rights Watch 2012; Amnesty International 2013a;
Amnesty International 2014a; Amnesty International 2014b; International Labour
Organisation 2013; International Trade Union Confederation 2014; Crepeau 2014;
DLA Piper 2014; Jureidini 2014; Booth 2013). All of these reports focus upon
the abuses of the %afala system of sponsorship as well as corruption in migrant
labour recruitment, wages, excessive working hours, sub-standard accommodation
facilities, health and safety, and call for radical reform. Very little attention is given
in these reports to irregular or undocumented workers and none provide estimations
of the possible number of irregular workers in Qatar.

Qatar’s wealth and reputation as a source of lucrative employment is a
major pull factor for people from the poorer countries of Asia, the Middle East,
and Africa. According to the IMF and World Bank, in 2014, remittances from
Qatar reached $9.5 billion (AFP 2013; Global Research 2015). This attraction
telt by individuals and their states of origin also feeds greed and corruption by
middlemen brokering employment opportunities and, coupled with the labour
restrictions of private sponsorship, leads to irregular conditions and a culture of fear
and trepidation against complaints and legal remedies, although some reforms are
underway and more are promised. The stringent restrictions on migrant labour that
lead to irregularity are discussed later.

In considering how foreign labour is identified and treated as being in an
irregular situation, this chapter begins with the legal framework that focuses
primarily on the Law of Sponsorship and, to a lesser extent, the Labour Law. These
laws define the conditions of control over the entry, exit, and movement of foreign
labour in the country. The second section considers government policies towards

irregularity through the government departments dedicated to implement these

w

~

Gulf Research Centre Cambridge 1



laws. In the third section detailing the practices, I identify eight circumstances that
lead to irregularity. Not all of these are serious, for some are temporary and some are
not of concern to the authorities. Qualitative data and case studies are provided on
the more important categories of visa trading and absconding. The main objective in
the chapter is to show how migrant workers arrive into Qatar in a regular condition
and how they may become irregular once they are in the state.

Original data was obtained from interviews with individuals in irregular
circumstances and with interlocutors who are actively trying to assist them,
including members of the NHRC and community representatives. Actual names
have not been used as requested by the interviewees.

'The term “migrant worker” is used here as “a person who is to be engaged,
is engaged or has been engaged in a remunerated activity in a State of which he
or she is not a national” (UN Migrant Workers’ Convention, 1990/2003, Art.
2).2 However, the terms “migrant worker” or “migrant labour” are considered
unacceptable by Qatari authorities because they are perceived to imply permanent

migration (immigration). They prefer the term “temporary contract worker.”

The Legal Framework

In Qatar, irregular migrants include:

1. Foreignnationals without residence status,but who are in regular employment
— usually when the employers do not renew the residency permit because
they do not want to pay, or through negligence. Companies who do this can
be blacklisted and banned from further recruitment.

2. Foreign nationals who entered on tourist visas and are employed in
unregistered jobs. These are often those who find a job, commence work,
but are in the process of regularising their status with a work visa. These
will more likely be white-collar, managerial, or technical professionals.
Overstay on tourist visas is not thought to be a particularly significant issue
in Qatar. Tourist visas are strictly controlled and for most countries require
pre-arrangement through an embassy. Nationals from 38 mainly developed
countries can obtain a one-month visa on arrival, but require a credit card

2. Note that Qatar as well as the other GCC states and generally migrant destination countries
have not ratified this convention and thus are not bound by its coverage, in particular the
rights conferred upon irregular migrant workers.
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to pay the visa charge (QAR50-100).% None of the low-skilled labour origin
country nationals can obtain a visa on arrival, including Muslim majority

countries such as Indonesia, Pakistan, and Bangladesh.

Foreign nationals who may have residency status, but are working without
permission in unregistered jobs, namely those who are working for an
employer who is not their sponsor, or a resident spouse or offspring who

does not have a work visa.*

Foreign nationals who may have residency status and work visa, but are
working in unregistered jobs. This may be with informal, unregistered
permission from their sponsor (who expects payment in return for renewal)
or because they have absconded from the sponsor and are working for

another employer, that is, “freelancing.”

Foreign nationals who have left their employer without permission
(absconded), who may or may not be working, but are still resident.

Foreign nationals who may have a work visa but no residency status. This
happens usually after the first three months’ probationary period where the
employee has not been processed for a residency ID card.

A foreign national whose occupation is not commensurate with the
classification on the work visa is also going against the law. However, because
of a non-transparent quota system based upon nationality and occupation,
this is very common, but not recognised in practice as conferring an irregular
status, perhaps partly because of the difficulty in monitoring. It is, however, a
major means by which recruitment agents and traffickers in origin countries
and their collaborators in Qatar are able to deceive prospective workers who
expect jobs that are more lucrative and prestigious than what is stated on the
visa. The occupation on the work visa is presented as a minor bureaucratic
problem that can be ignored. For example, they may promise a position

Andorra, Australia, Austria, Belarus, Belgium, Brunei, Canada, Cyprus, Denmark,
Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland (Rep.), Italy,
Japan, Republic of Korea, Liechtenstein, Luxembourg, Malaysia, Monaco, Netherlands,
New Zealand, Norway, Poland, Portugal, San Marino, Singapore, Spain, Sweden,
Switzerland, Turkey, UK, USA, and Vatican City.

Penalties for employing workers not under their sponsorship can be “imprisonment not
exceeding 3 years and/or a fine of not more than QARS50,000 and in case of repetition an

imprisonment for a period not less than 15 days, and not exceeding three years and a fine of

not less than QAR20,000 and not more than QAR100,000.”
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as a soccer player, but the worker may be asked to accept a work visa for

a labourer or security guard (see the case of Togolese workers in Jureidini

2014).

8. 'There are also those who become irregular if their employing company ceases
operations, goes bankrupt, or is blacklisted without making provisions for
the employees. Often employees go unpaid and the sponsor is not accessible

to return the passports, sign an exit visa, and pay their return airfares.

The multiple differences of these irregular circumstances suggest that we
should move away from a binary conceptualisation of regular versus irregular.
Although in cases 1, 2, 3 6 & 7, irregularity may be temporary or may not be of
immediate concern to the authorities, it is important to identify them as gradations
of irregularity in accordance with the law and which may or may not be policed.

'The status of non-nationals in Qatar is administered by Law No. 4 of 2009,
“Regulating the Entry and Exit of Expatriates in Qatar and their Residence and
Sponsorship.” This is the result of a number of amendments since the original Law
No. 3 was enacted in 1963. It is generally referred to as the Sponsorship Law and
is the legal foundation of the 4afal/a system, although there is no mention of 4afala
in the law itself.

Much has been written about the kafala system as having honourable,
religious-based historical functions for loan guarantees, guardianship of orphans,
and security guarantees of strangers, but which has become a means of exploitation
of labour in modern times (Frantz 2011). More than a system of administration
where responsibility and authority over foreigners is delegated to private citizens,
the kafala also “cements” the relationship between the state and its citizens as an
efficient alternative for the state’s lack of capacity to manage an excessive foreign
population. It also acts as a means for government wealth distribution among the
citizens in both public and private industry sectors, minimising the competition
between elite families and the maintenance of socio-political power structures,
to the exclusion of foreigners (Dito 2014). It has been argued that the difference
between pre-oil and post-oil employment relations was the conscious exclusion of
foreign employees because they could not be trusted, as they had previously trusted
members of the same community (Longva 1997).

By way of summary, under the contemporary afala system of sponsorship, all
foreign nationals who wish to work or establish a business require a Qatari citizen,
foreign resident or company to sponsor them (Sponsorship Law, Article 19).° In the

5. The Sponsorship Law distinguishes between a “residence sponsor” and an “exit sponsor,”
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case of businesses, a Qatari sponsor (afée/) must have 51% controlling partnership
of the company (Commercial Companies Law No. 5, 2002; Latham & Watkins,
n.d.).® In the case of an employee, the sponsor must also be the employer (Article
15 and Article 25: 3 of the Labour Law). The employee requires the permission of
the sponsor to leave the country (Article 18) or to change employers (Article 22).
The employee must be engaged in the work as classified on the work permit (Article
48). The work visa and residency ID (igama) contains the name of the sponsor as
well as the job classification. Thus, the sponsor/employer (or 4afeel) controls the
entry, exit, and employment transfer of all employees. These provisions have been
challenged as constituting violations of international labour conventions and the
right of freedom of movement for foreigners in the country.” They are also part of
the legal restraints that result in placing migrant workers, willingly or unwillingly,
into an irregular status.

'The requirement for all foreigners in Qatar to obtain an exit visa from their
employer/sponsor to leave the country is a particularly vexed issue. Article 18 of the
Sponsorship Law states:

Other than women sponsored by the father and the minors and visitors
visiting the state for no longer than 30 days, expatriates may not leave the
state temporarily or permanently unless they provide an exit permit issued by

the Residence Sponsor.

'This has been a highly controversial regulation that is only operative in Qatar
and Saudi Arabia and has led to many cases of foreign workers as well as high

profile professional expatriates being unable to leave the country (see, for example,

Parry 2010; Hope 2009; Amnesty International 2013a).

They are usually the same person or entity, but both roles can be delegated for administrative
purposes.

6.  See: Commercial Companies Law No. 5,2002, Article 68; Article 2(1) of the Foreign Invest-
ment Law restricts foreign ownership to a maximum of 49% of a company’s capital. However,
Article 2(2) provides that foreign investors can own up to 100% of the capital if: a. the entity
operates in the agriculture, industry, healthcare, education, tourism, exploitation and devel-
opment of natural resources, and energy or mining sectors; and b. the project contributes to
Qatar’s development plans. The Minister of Business and Trade is officially responsible for
determination of the percentage of foreign ownership. See: Latham & Watkins LLP Doing
Business in Qatar, n.d. p.3. http://www.lw.com/upload/pubContent/_pdf/pub2782_1.PDF
(accessed June 16,2015).

7. To this it may be added that, contrary to Article 9, it is also common practice for employers
to hold the passports of their employees. Employers argue that it is voluntary and for their
safekeeping, but it is a violation of the law.
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However, there is a clause in Article 47 of the Sponsorship Law that allows
selected foreign residents to exit without permission:

A person who has a residence permit may exit from the State during its

validity period without obtaining permission or authorisation.

'This provision is related to Article 43 and offers an exemption to the exit visa
requirement for investors, owners, and benefactors of real estates and any other
categories decided by a ruling of the council of ministers.

More importantly, Article 15 of the Sponsorship Law states:

No natural or corporate person may permit expatriates brought to the state for
work to be employed by other entities or employ any workers not sponsored

by such person.®

'Thus, foreign nationals must be employed by their sponsor and a person who
has absconded from a sponsor cannot be employed by anyone else, unless they have
a valid case against the sponsor/employer, in which case, the sponsorship can be
transferred by the authorities (Article 12).

However, Article 15 goes on to state:

Notwithstanding the above, the competent authority may authorise a sponsor
to lend his Expatriate workers to another employer to work for such employer

for no later than six months, which may be renewed for similar terms.

'This “lending” provision facilitates the use of outsource labour (or manpower)
suppliers, who obtain work visas and employ migrant workers only to hire them out
to others. They provide accommodation, food (or food allowances) and pay their
wages and are, in turn, paid by contractors or subcontractors who use the workers
without having to hire them directly. The contracting of outsource labour suppliers
has been increasing but is seen as highly problematic. This is because of a lack
of transparency and oversight, creating a “corporate veil” where actual employers
do not check or monitor whether the outsourced employees are irregular or have
been trafficked (Jureidini 2014). With professional or white-collar expatriates,
“lending”is referred to as “secondment” when a contractor, for example, may second
an engineer to a subcontractor. In this provision, the law is quite liberal, as long as
the sponsor grants approval (Zahra 2014).

8. Violators of this law to receive a jail period “not exceeding 3 years and shall pay a penalty not
exceeding QARS50,000 or either one of them.” Repeat violators will be jailed for “a period not
less than 15 days and not more than 3 years and shall pay a penalty not less than QAR20,000
and not more than QAR100,000” (Article 51).

142 Gulf Labour and Migration (GLMM) Programme



Ray Jureidini: Irregular Migration in Qatar

'The other important legislation relating to irregular status is the Labour Law
State of Qatar No. 14 of 2004, administered by the Ministry of Administrative
Development and Labour and Social Affairs. Provisions of the Labour Law
relate primarily to employment relations in the private sector, covering the rights,
obligations, and limitations of employees, employers, and workers’ committees;
minimum standards on working hours; vacation and public holidays; safety
standards; workers’ committees; and termination of employment. With regard to
issues such as entry and exit, sponsorship, and visas, the Labour Law defers to the
Sponsorship Law.

The Labour Law (Article 25) on “absconding,” a major cause of irregular
status, states that a work permit may be cancelled “[i]f the worker discontinues
the employment for a cause related to him without acceptable excuse for more
than three months.” However, Article 51 allows, among other conditions, that if
the employer breaches the obligations of the contract or the Labour Law, or if the
employer or his representative has misled the worker, the worker may terminate the
contract “and retains his full right to obtain the end of service gratuity.” However,
Article 49 requires that notice of termination must be given, which varies from one
week to two months, depending on the duration of the contract. The dilemma that
employees face in terminating their contracts is that they may not be able to prove
the employer’s violation of the contract or have access to the courts to do so (see
Gardner, et al. 2014) and they may not be in a financial position to be repatriated
home and may want to remain in the country to work. Thus, “absconding” and
becoming irregular, rather than resigning may be seen as the only option.

Major Policies

With the extraordinary demographic imbalance between nationals and non-
nationals in the state, a major burden on the authorities is the management and
control of foreigners.

There is a clear policy that permanent immigration for citizenship is not an
option. Foreigners are to remain temporary. The Qatar National Vision 2030 makes
it clear that the country’s objective is to develop a knowledge-based economy,
“highly qualified persons and specialists,” and reduce the dependency on low-skilled
foreign nationals (Permanent Population Committee 2011).

In reality, with the development plans, particularly for the 2022 World Cup,
the dependence on strictly temporary foreign labour, both highly skilled and low
skilled, will be maintained (Babar 2013).
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'The administration of the Sponsorship Law is overseen and policed by the
Search and Follow Up Department (SFUD) under the General Directorate of
Border Passports and Expatriates Affairs at the Ministry of Interior. According to
its website, the functions of SFUD include:

To follow up violators of the laws and decisions that organise the entry and

exit of expatriates and the regulations of their sponsorship and residence

To search and investigate in the cases and complaints related to violation
of laws and decisions regulating the entry and exit of expatriates and the
regulations of their sponsorship and residence and to take legal action on
violators and offer reconciliation in the crimes that allow reconciliation

legally

To carry out inspection campaigns with the aim of enforcing the laws,
regulations and decisions that organise the entry and exit of expatriates
and the regulations of their sponsorship and residence in coordination
with concerned authorities

To take necessary procedures to implement the legal decisions of
deportation for expatriates and the decisions issued for cancellation of
residence permit and deporting from the country in coordination with
concerned authorities

To manage the deportation reserve and supervise it

To organise and keep the data of those sentenced for deportation and
leaving the country and to take necessary measures to ensure they are not

entering the country violating the law and systems followed

To take executive procedures for temporary and permanent sponsorship
transfer decisions in case of abuse or public interest in accordance with
concerned law and in coordination with involved authorities.

The SFUD also maintains a detention centre for the custody of irregular

workers and others who have been sentenced to deportation. The number of foreign

nationals detained in the deportation centre is not an indicator of the number

of apprehended irregular workers in the country. Most are not detained, but are

required to report to the Criminal Investigation Department (CID) on a daily basis.

At any one time, the deportation centre may contain 1,000-1,600 men and 300-500

women who may be there under a thirty-day deportation order that is renewable

under the Sponsorship Law (Article 38). The women are mainly domestic workers
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who have absconded from abusive employers. Some can remain there for a year or
more when they are unable to pay fines, or acquire their passport, exit permit and
airfare, the latter being required from their sponsor. The Sponsorship Law (Article
24) states that the sponsor must pay all deportation expenses of the absconded
worker, unless they cannot be found after a month following official notification. If
someone other than the sponsor employs a foreign national, that employer must pay
the deportation expenses. The SFUD facilitates these payments, but if the sponsor
cannot be found, or if there are long delays, the department may obtain a ticket
for them. Despite claims by the SFUD that the detention facilities are hospitable
and humane, a UN investigation found otherwise (Crepeau 2014). However, in
2014, the SFUD did provide air tickets to more than 5,000 expatriates who were
in detention but whose financial arrangements could not be finalised with their
sponsors (Qatar Ministry of Interior 2015a).

Migrant Domestic Workers

As in most other Arab states, migrant domestic workers are excluded from the
protection of the Labour Law (along with drivers, nurses, cooks, and gardeners of
the household).” With an estimated 132,000 migrant domestic workers, the Qatari
Advisory Council approved legislation in 2010 specifically to cover domestic work,
but it was never implemented (Human Rights Watch 2012a). The exclusion of
migrant domestic workers from the Labour Law means that they are unable to seek
assistance from the Ministry of Labour and Social Affairs (Amnesty International
2014b).

Article 12 of the Sponsorship Law allows the Ministry of Interior to transfer
sponsorship if domestic workers are abused (for workers who are not governed by
the Labour Law). This is rarely used, for victims are more likely to abscond and
seek illegal freelance work or attempt to return home, depending upon the severity
of the abuse. The detention of absconding domestic workers has added dimensions
compared with other migrant workers. For example:

Too often, instead, domestic workers are treated as the offenders themselves,
detained for “absconding” or otherwise breaching the Sponsorship Law. In
March 2013 over 90% of the women detained by the authorities awaiting
deportation were former domestic workers. And when domestic workers

report rape or sexual assault, they risk being charged, instead, with consensual

9. Exclusions also include employees of Qatar Petroleum and its subsidiaries, ministries, public
institutions such as the armed forces and police, workers at sea, casual workers and members

of the employer’s family (Labour Law No. 14 2004, Article 3.)
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sex, under the charge of “illicit relations” [under Law no. 11 of 2004, the Penal
Code, Article 281]. (Amnesty International 2014b: 8)

In 2009, the Qatari Population Policy sought to reduce non-national
employment in manufacturing to 50% by 2020. One of the sub-objectives of
“Qatarization” (giving preference to Qatari employees)'® was to “dispose of surplus
labour, particularly household labour, and work to change some of the habits that
require increased numbers of domestic workers and personal services” (Permanent
Population Committee 2011: 19). However, as evidence of the continuing
dependency, the government has been continually engaged in negotiating increased
supplies of migrant domestic workers. In November 2012, negotiations with the
Philippines to supply domestic workers broke down when Qatar refused to accept
their mandatory minimum $400 monthly salary. Consequently, in April 2013,
they reached out to Bangladesh, coming to an agreement for the supply 30,000
Bangladeshi women for domestic work and other services (Jureidini 2014: 15, 20).

Absconding Workers

If an employee, whether a construction worker or domestic worker, leaves
employment without permission from his sponsor/employer, he or she is deemed to
have “absconded,” and he or she after three months becomes a criminal offender as
an irregular, unauthorised resident. When an employee leaves without permission,
the sponsor is obliged to report the case to the SFUD and the employee can be
arrested, detained, fined, and deported.

'The absconded employee has a further restriction in that s/he is unable to leave
the country without an exit visa signed by the sponsor or someone authorised by the
sponsor to sign on his/her behalf (exit sponsor).

Absconding workers are a major concern for the Qatari authorities who
emphasise not only the illegality of absconding, but also the illegality of those
who employ them. Both face prosecution and workers face deportation. This
provision in the Sponsorship as well as the Labour Law (Article 25) is often used
as a threat against employees, and particularly irregular workers, who are being
employed illegally. While there are provisions for workers who have absconded
to provide valid reasons for leaving their employer without permission, there are
no public reports that detail how many have had their complaints accepted and

10. 'The Labour Law (Article 23) states that a work permit is subject to: “The non-availability of
a qualified Qatari worker registered in the registers of the [Labour] Department and to carry
out the work in respect of which the work permit is applied for.”
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been allowed to remain in the country. In 2013, there were 1,046 complaints by
workers of human rights abuses by their sponsors. In the first four months of
2014, there were 877 complaints (Walker 2014). According to the embassies in
Qatar, the main complaints by workers concern non-payment, under-payment, and
delayed payment of wages, as well as excessive working hours and lack of freedom of
movement (Human Rights Watch 2014; Jureidini 2014). Curiously, it may be noted
that the Ministry of Interior considers that preventing employees from changing
employers without permission is a means to deter trafficking (Qatar Ministry of
Interior 2015b), but it is more likely that it prevents “poaching” of employees, rather
than “trafficking.”

'There is no doubt that the law and policy that accepts the notion of “absconding”
or “runaway” workers has undertones of forced labour. Instead of acceptance of
an employee “resigning” without permission from the employer/sponsor, the law
facilitates workers becoming irregular and thus criminalised. Night patrols check
identification papers of suspected irregular workers.

We conduct the inspection campaign in a very secret manner all over Qatar,
and round the clock. We advise expatriates to always carry the necessary
documents with them, not necessarily the original, but at least a copy. Now
we are using a handheld device during the inspections. Using fingerprints,
the device can give all data about a person in 20 seconds and we can know if
he has a valid RP or he has run away from his sponsor. (Doha News, April 3,
2013)

It has been argued that the CID is rarely sympathetic to the reasons a worker
may have absconded or is in the country without a valid visa or residency permit

(Crepeau 2014).

Major Practices
Non-renewal of Residency

Employers are required to renew residency and work permits within 90 days of
expiry. Administrative data from the Qatar authorities could show the number of
non-renewals of employees who have not left the country, which would indicate the
number of irregular workers in this category. Unfortunately, this data has not been
made available. However, in 2013, 2,442 companies were blacklisted for various
violations, including the failure to renew residence permits of their employees,

employing absconding workers, non-payment of salaries, and other violations of the
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labour and residency laws. At the same time, 1,263 individuals who allowed their
employees to work for others were banned from being able to recruit or sponsor
workers for a period of one year (Qatar Ministry of Interior 2013a).

According to the embassy of Nepal in Qatar, in 2014, out of a migrant
worker population of around 400,000, approximately 5,000 Nepalese workers were
“stranded” or in distress. In an interview with the author in March 2015, the labour
attaché at the embassy explained that their problems included non-payment of salary,
no ID card, no exit visa, or no proper jobs. Embassy data, however, is usually only
indicative and not always reliable, for many cases may not be heard or a file opened.
Thus, the number may be higher. In one recorded case, six Nepalese construction
workers arrived in February 2011 with five-year work visas, but by September
2012 they were stranded because their company, a sub-contractor, had gone out of
business. The employees’ telephone calls to their sponsor went unanswered and they
were left sleeping in the street because they were evicted from their labour camp in
the industrial area. Money was raised to assist them, and their case was given to the
National Human Rights Committee (NHRC) at the end of December 2012 which
threatened legal action against the sponsor. Within a few days, the sponsor provided
tickets for them to return to Nepal. However, three months’ unpaid salaries owed
prior to the company closing down were still not paid. Once out of the country, it

was unlikely that their salary claims could be followed up.

Visa Trading

Visa trading of “free visas,” mainly by small and medium sized companies, is a major
source of irregularity in Qatar. “Free visas” are well known in the labour origin
countries. They are not free in the monetary sense, but free of an employer or job.
Many migrant workers pay exorbitant amounts of money to obtain the “free visas.”
However, where “normal” recruitment charges can vary from $600-5,000, “free visas”
may sometimes cost less because there is no job on arrival. The critical question is
whether the migrant worker knows there is no actual job before departure. Irregular
workers under these circumstances may or may not be victims of deception, fraud,
and, possibly, trafficking.

Many sponsors in Qatar, whether nationals or non-national residents, use the
kafala system as a business by using multiple visas as an easy means of generating an
income, initially from recruitment agents who, in turn, charge the migrant workers
and, subsequently, through annual rent for residency renewal while in an irregular
situation (Migrant Rights.Org. 2015). For example, Halli (not her real name), an

Asian woman in her early forties, who came to Qatar seven years ago to work in a
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hairdressing salon, went into debt to pay the recruitment agent before departure.
On arrival, her passport was taken from her and she was told there was no job for
her. They placed her in an accommodation with a number of other women and told
her to pay a rent of QAR17,000 ($4,650) per year for her visa renewal. She was
threatened that if she did not pay, she would be reported to the police as having
absconded. She was not well educated and ended up in prostitution in order to be
able to pay such a large amount. After seven years, her passport has still not been
returned, but she has found someone who is willing to regularise her residency and
provide her with legitimate employment.

All companies that register in Qatar are given a quota for work and residency
visas, based upon their stated needs for managers, supervisors, drivers, construction
workers, clerks, shop assistants, cleaners, etc. These can sometimes be “fake”
companies designed specifically to trade in visas. A company may apply for its quota
of visas, even if there are no positions available. Once the visas are obtained, the
company can sell them to other companies, including outsource labour suppliers.
'The company (or personnel within the company) can offer the visa freely to a friend
or relative who has to merely pay the government charge for the visa (QAR250,
approx. $68), pay for his passage to Qatar, stay with the relative or friend, and
try to find a job with another company. On the other hand, the company (or an
individual within the company) may sell the visa, which typically would bring in
QAR2,500-3,000 ($685-822) but could be more if there are other intermediaries
involved, such as a recruitment agent/s.

Acknowledging the sale of visas where there may be no actual employment
on arrival in Qatar, the Director of the SFUD, Col. Nasser Muhammad Al Syed,
argued that the “large presence” of victims of visa trading “poses a serious threat to
social security in the country” (Walker 2014). To address this, in 2013, 51 companies
were prosecuted by the SFUD for illegal visa trading.

More than 40 executives of private companies, including Qataris, were
given prison terms for fraudulent visa trade. A total of 50 companies were
referred to the Public Prosecution and 84 cases were registered for their
alleged involvement in ‘visa trading’. The Qatari and expatriate executives
will undergo jail terms of one year to three years. The individuals and
companies were charged a total of QAR4.27 million [$1.17 million] in fines.
(The Peninsula, April 3,2014)

A company selling “free visas” must offer guarantees to the purchaser who
falls into an irregular condition, because he or she does not have an employer. The
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company must guarantee that when an employer is found, which must be in the
first three months after arrival (probation period), it will provide an NOC (No
Objection Certificate) to allow the transfer to another employer. If no employer is
found within the first three months, there are only two alternatives. The first is that
the company will proceed to obtain an ID and residency permit for the irregular
worker, but the migrant worker will have to pay for the charges of approximately
QAR1,200 ($330). This allows the worker to continue to search for an employer,
at his/her own expense. Thus, the worker must arrive with some financial resources
to cope with such exigencies. Second, if the worker cannot pay for the residency
permit and ID, he must borrow from friends or relatives, or must return home
— again, at his own expense. In such cases the effort may result in a devastating
financial loss. The level of difficulty will also depend upon whether the loan/s was
taken from friends, relatives, recruitment agent, bank or a loan shark. The inability
to pay may elicit threats or retaliation against the person and his family.

Visa trading and deception of prospective migrant workers who arrive without
jobs is not necessarily “trafficking.” Although there is exploitation in the form of
exorbitant payments required by brokers in the origin country, there may not be
ongoing involvement or exploitation after they arrive, so it is unclear. Brigadier
Nasser Mohammed Al Sayed, Director of the MOTI's SFUD argued, “The trading
of illegal workers’visas in Qatar is at the heart of the country’s problem with human
trafficking” (Walker 2014). At the same time, Ibrahim Abdullah al-Qubaisi,
Solicitor General in the Public Prosecution Office, explained:

Based on the legal definition of human trafficking crimes, no such offences
were recorded in Qatar in 2013. Crimes such as visa trade could be considered
as fraud, deception, and greed rather than human trafficking. The crime
usually happens outside the borders of Qatar, where the victim pays money
for people to get them into the country. Our local legislation applies only to
the country. (ibid)

It is a curious assumption that the crime is perpetrated outside Qatar, because
the visa and its sale originate from Qatar.

In many countries, particularly those with precarious employment and
insecurity, Qatar is viewed as a wealthy labour destination that promises high
salaries, not only for low skilled workers in construction, services, and domestic
work, but also for skilled professionals and white-collar workers. As people search
for circumstances to better their lives, Qatar is characterised (in the media, on the
Internet and through word of mouth) as a strong emerging economy with many
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opportunities for those looking for more lucrative employment and a means to
utilise and enhance their skills and work experience. Since Qatar was awarded the
soccer World Cup for 2022, many young men, particularly from African countries,
have been deceived by promises that they could come to Qatar to play professional
soccer, only to arrive and find some demeaning position waiting for them with
much less salary than expected or no job at all. Thousands of educated irregular
African migrants —from Nigeria, Cameroon, Uganda, Kenya, Senegal, Togo and
elsewhere— with university degrees in building technology, civil and mechanical
engineering, geology, accounting, and other professions have arrived in Qatar to
face similar situations. From 2011, over 5,000 Nigerians (almost all Christians)
came to Qatar having paid up to $15,000 to an agency at home for a work visa, but
there was no job waiting for them on arrival.

The Qatar authorities claim they are well aware of visa trading and its
consequences (Doba News, April 3, 2013), but the fear of being reported to the
authorities and deportation is strong because the victim still has a large debt to
repay and does not want to return home with the shame of failure. At the same
time, and perhaps unknown to most, the NHRC argues that if the sponsor’s date
of notification of absconding is later than the complaint by a worker, the sponsor
can be prosecuted for false accusation (NHRC community representatives meeting,
May 2015).

'The kafala system prevents a local domestic labour market from operating
because of the stringent control and restrictions in changing employers and
exiting the country as well as on the formation of trade unions and strike action.
However, if victims in an irregular situation are looking for work, it means there
is an “underground” informal labour market operating for irregular workers who
are unwilling or unable to leave because they need to earn enough money before
returning home. One of these is located in an area of the furniture market. Here, day
labourers wait in the hope of being picked up in cars, trucks, or vans to get work.
Several irregular African men reported sexual harassment when picked up by men
who promised them a job. Quite often, because of the clandestine nature of such
operations, the migrant may not be paid and is not in a position to complain. One
frightened worker has not left his room for a year after he was beaten and threatened
by a gang of his countrymen when he dared to complain. Another interviewee, an
African engineer in his mid-forties, finally found work, but after six months the
company laid him off and refused to pay his salary. After several months agitating
for the money, he was given a cheque for the full amount, but there were no funds

in the bank account. He presented the cheque through a friend’s bank account and
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reported the case to the NHRC. Their lawyers retrieved the money. However, the
long ordeal and humiliation affected his mental health and he has returned home,
as one respondent put it, “a broken man.”

Irregular migration with “free visas” also operates through social networks
between workers in Qatar and may not always be sinister. For example, PJ, a young
Bangladeshi man (27 years) has been working in Qatar for three years. Under
pressure from his family, he decided to find a way to bring his brother (25 years,
with accounting qualifications) to Qatar as he had been out of work for over six
months in Dhaka. Having made friends with a Bangladesh civil engineer working in
middle management for a trading company (established by an Indian entrepreneur
from Kerala), PJ asked him for a work visa (he refused to call it a “free visa”) for
his brother. The engineer dutifully arranged a visa for a clerical officer through his
company’s quota arrangement. A bogus job offer was drawn up, sent to the Ministry
of Labour and passed through the Chamber of Commerce and the Bangladesh
embassy. According to PJ, he only paid the government charges for procuring the
work visa ($80), the pre-departure medical examination ($25), a welfare fund ($10)
that will pay for repatriation of the body if he dies abroad, and a death insurance
policy ($20). The airfare was approximately $330. In all the cost to PJ] was $485.
When he arrived, PJ fed and sheltered his brother and tried to help him find a job
within three months. When a position is found, he will readily obtain an NOC
from the trading company and his brother’s stay will be regularised.

Regularisation

Article 12 of the Sponsorship Law makes provision for the SFUD in conjunction
with the MLSA to transfer sponsorship of a worker to another employer without
permission of the original sponsor, including on a temporary basis if there is a
lawsuit between the employee and employer. Regularisation of migrant workers
with a work visa but no employer is usually at the discretion of the CID in
conjunction with the SFUD and Ministry of Immigration. In early 2014, during a
crackdown on irregular migrant workers, the SFUD announced it had transferred
the sponsorship of over 1,000 workers to other sponsors (Marhaba, April 23,2014).
The Nigerian and other African cases suggest it was a much larger number than this
between 2013-2014.

A prospective employer who is willing to take over sponsorship can process this
independently, or through the NHRC. One philanthropic company has undertaken

many such “rescues” of stranded workers, either providing them with work, or
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helping to regularise their residency while they look for a job, and providing an
NOC when they find one.

If the original sponsor cannot be found, the CID is approached with a request
for sponsorship transfer. The CID checks the passport and visa number in its
database to determine if the worker is in the country legally. For example, they can
immediately determine if the sponsor (whether Qatari or non-Qatari) is blacklisted
or inoperative. If the CID is able to contact the sponsor, arrangements are made
to obtain an NOC to transfer sponsorship. Depending upon the difficulty of the
case, the CID may immediately detain the worker and a decision could be made for
deportation. However, if the CID is sympathetic, particularly if the foreign worker
has an advocate in the company willing to employ him/her, it is more likely to be
approved. The original visa is cancelled and through the Department of Immigration
an application is made for a new visa with the new sponsor with a labour demand
letter from the company.

At this point, there are fines to pay for overstay (QAR200 per day: $55), in
addition to QAR2,100 ($575) for the application and another QAR1,200 ($330)
for the new ID card. There is a mutual interest here in that the company does
not have to pay middlemen for recruitment costs as the worker has already paid
these. Paying the above transfer costs and fines may well be considerably less than
recruitment costs.

Employees who have been blacklisted because they have absconded are
required to pay QAR6,500 to expunge their name from the list, as long as there is
no criminal or sordid issue behind the blacklisting. Those who have absconded and
turned themselves in to the authorities giving a valid reason for having left their
employer must still pay the fine, but their ban will be lifted for a period of time to

allow them to apply for a new work visa under a new sponsor.

Reforms

There has been some effort to facilitate complaints about sponsors that include
opportunities for irregular workers to seek assistance. For example, hotlines have
been established by the Qatar Foundation for Combating Human Trafficking
(QFCHT), the NHRC, and the Qatar Foundation (still in its inception), but
historically these have not been particularly eftective. The Ministry of Labour is
also planning a special hotline for domestic workers. At a new government website
(Hukoomi e-Government Services), there is a distinction between employment-

relations complaints (workplace disputes) and human rights complaints. For rights

w
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complaints, the website transfers to the NHRC website where it explains that
complaints must be submitted by fax, telephone, email, or personal attendance. The
Human Rights Department of the Ministry of Interior is mentioned on the website
portal “Qatar Living,” but there is no reference to it at the e-government website
(Hukoomi).

Under the “Karama” (dignity) initiative, the Qatar Foundation Mandatory
Standards for Worker Welfare for contractors and sub-contractors was launched in
April 2013, introducing comprehensive ethical and legal standards to be followed in
labour recruitment, accommodation, transport, health and safety, and contracts. The
standards include the principle of ethical recruitment where migrant workers are
not to pay any recruitment charges. The Labour Law (Article 33) prohibits workers
being charged for recruitment, but the standards made it clear that this should be
applied whether in Qatar or in their countries of origin. These standards were also
adopted by the Supreme Committee for the 2022 World Cup in January 2014 and
adopted by other clients of the state, including Q-Rail, Rasgas, and other major
construction contractors. All corporate tenders for projects are required to adopt
these standards, and various organisational welfare teams have been established to
monitor and evaluate compliance, including in the Ministry of Labour and Social
Affairs. These reforms were designed without any demands for legislative change,
but to be implemented at a commercial level.

Following from the standards, in 2014, seven main legislative changes were
promised for early 2015 but have been postponed to late 2015. They include:
reform of the kafala system from private to public sponsorship; a bank transfer
wage protection scheme; abolition of the exit visa; abolition of the need for the
employer’s permission to change employers on the completion of a work contract;
reduction from 2 years to 6 months for former migrant workers wanting to return
to Qatar with another employer; stricter standards for worker transportation;
and significantly increased fines for withholding employee passports. The reform
legislation has been passed by the Shura Council and is waiting for the Amir’s
signature. A one-year grace period will be given for compliance with the changes.

While these proposals did not meet the standards recommended by various
international rights organisations, they have been seen as a major step forward.

'The implementation of the reforms may increase the liberalisation of workers
in the country and reduce the incidence of irregularity through visa trading and
absconding, but this remains to be seen. The move to allow transfer of employers
after the completion of a contract will more likely prompt employers to increase the

contractual period.
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Conclusion

The several different types of irregularity that exist mean that there cannot be one
undifferentiated category of irregular migration. The nuances are important because
they can have different repercussions for the individuals affected. Irregularity, as we
have seen, may or may not be a condition imposed upon the recipients by a situation
beyond their control. Many may be fully aware of the risks they are taking, but are
undeterred by the promise of higher incomes than they would receive at home.

'The two main sources of irregular migrant labour in Qatar result from trading
of “free visas” besides employees’ absconding from their sponsors. An additional
aspect to this is the payment made by workers for the visas, whether resulting
in irregular status or not. Those who are irregular from absconding because of
abusive treatment may still need to remain in the country and work to pay off
debts and support their families back home. With some evidence presented in this
chapter, there are indications that the Qatari authorities are more sympathetic to
the regularisation of visas, if an alternative employer can be found. The “free visas”
are themselves a function of the labour quota arrangements provided to registered
companies that can be manipulated by sponsors or their representatives and treated
as a business in itself. When workers pay large amounts for work visas, they become
trapped in a form of forced labour until they can recoup the money by working
under whatever regular or irregular conditions they find themselves in. In this
sense, the risks of migration do not always register with people in poorer countries
desperate for work, particularly for those who are blinded by the promise of riches
by unscrupulous labour brokers, even if they read about it (Gardner 2012).

While reform is underway in Qatar at the commercial level, serious reform
in the current labour recruitment system can be achieved only by international
bilateral or multilateral agreements. Simultaneously, there is a need to establish an
accreditation programme for “ethical” labour recruitment agencies as preferred or
exclusive labour suppliers throughout the labour supply chains of all organisations
doing business in Qatar. Ethical recruitment agents will not take money from
workers. This will assist with corporate due diligence requirements both within Qatar
and abroad. For example, following a meeting of the ministers of labour of Nepal
and Qatar in Kathmandu, it was stated unequivocally that future Nepalese workers
deployed to Qatar would not pay fees and charges. These statements, however, were
met by considerable scepticism by the Nepalese press where it was argued that

such promises had been articulated many times over the past decade (7he Peninsula,
April 6,2015; Khatri 2015; Rai 2015; Editorial 2015; Sehai 2015). Indeed, largely

(Va1
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because of pressure from the Nepal Association of Foreign Employment Agencies
(NAFEA), the agreement between the two countries was never signed.

Despite the delays in the reform of the Sponsorship and Labour Laws, the
NHRC and other philanthropic individuals and organisations have been working
for the cause of irregular workers and seeking to have their cases brought to the
courts, avoiding further victimisation, which gives cause for some optimism. In the
past year or so, there continues to be improvement in terms of job availability and
how CID and SFUD are processing people if they are found to have defective
documentation. There is evidence of more flexibility toward regularisation via an
administrative “repair” of work visas. This is important for “free visa” recipients who
may have found themselves with blacklisted sponsors or with no sponsorship at
all and perhaps also for those who have absconded from their employers for valid
reasons.
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IX

Calculated Risks, Agonies, and Hopes:
A Comparative Case Study of the
Undocumented Yemeni and Filipino Migrant
Communities in Jeddah

Fahad Alsharif™

Abstract: In the last few decades, Saudi Arabia, and Jeddah in particular, has
experienced a massive flow of undocumented migrants. This is particularly
interesting because it involves migrants from different continents and countries
offering the opportunity for a cross-sectional analysis of their communities.
'This chapter focuses on Jeddah as a case study for the whole country. For the
first time, using both quantitative and qualitative analysis, a researcher has
been able to access some of the undocumented migrant communities in the
city in their own environment and through face-to-face interviews gather
accounts of their lives as part of the undocumented. In particular, this chapter
analyses two Yemenis and a Filipino. These two communities make for an
interesting comparative study because of their differences and similarities.
Despite sharing the common experience of living as undocumented migrants

in Saudi Arabia, their relationship with the members of their communities,

Fahad Alsharif, a Saudi anthropologist, is affiliated with the King Saud University in Riyadh.
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other communities, and with the Saudi society are as different as their
backgrounds. This chapter also discusses the immigration policies adopted by
Saudi Arabia and their failure in tackling the problems of the undocumented

migrants in the country.

Push and Pull Factors

Prior to analysing the data collected from the interviews, it is important to discuss
the push factors which lie behind the migrants coming from Yemen and the
Philippines and the pull factors in Jeddah.

Yemen, with one of the highest rates of population growth in the world
(3.45%) is a demographic time bomb. Nearly 50% of its population of 24 million
is under the age of 16 and the country has the highest unemployment rate (35%)
in the Arab region. The individual average Gross National Income (GNI) is under
$1,000. More than half of the Yemenis are illiterate. Yemen is politically unstable,
with shaky regimes. Besides, in addition, to generating many migrants, Yemen is
also a transit country for undocumented migrants from various parts of Africa
making their way to Saudi Arabia (Thiollet 2007).

'The Philippines shares some of Yemen’s economic characteristics. The country
has a large population of 96.5 million (UN 2012) and GNI per capita of $2,210
(World Bank 2011), which is higher than that of Yemen but still among the world’s
lowest. Unemployment is nearly 20%. At least 40% of those employed work in
the informal sector and poverty afflicts about a quarter of the population.’ The
Philippines differs from Yemen in having a much better education system and a
literacy rate of 95%. The vast majority of Yemenis are Muslims, while the Filipinos
are predominantly Catholic with a Muslim minority.” Regardless of the differences
in some demographic variables, the previously mentioned issues provide strong push
factors for migration from both communities, some of which is undocumented.

Jeddah began shifting from an economy centered on the Haj and Umrah
to one with a more diversified base after oil was discovered in Saudi Arabia in
the 1930s. The sudden increase in oil prices in the 1970s brought huge revenues
for Saudi Arabia and allowed it to embark on ambitious infrastructure and other
economic development plans. Many of these government projects were carried out
by the private sector that started to make huge profits, which eventually trickled
down to the ordinary Saudi household. All these factors increased the demand for

1. https://www.cia.gov/library/publications/the-world-factbook/geos/rp.html.
2. http://www.bbc.co.uk/news/world-asia-15578948, accessed July 1,2013.
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skilled and semi-skilled foreign labour to meet the requirements of the economy’s

growing sectors.

Saudi Migration Policies

'The Saudi 4afala (sponsorship) system has expanded to meet the increasing demand
for workers in both the public and the private sectors. It includes all types of foreign
professional expatriates, including engineers for construction projects, and doctors
and nurses for private hospitals and clinics, not to mention, of course, a vast number
of semi-skilled and low-skilled workers.

When unemployment rose among Saudi citizens, policy makers adopted
“Saudization” as a national policy to employ Saudis in the private sector with the
aim of reducing the number of foreign migrants in the country. This government
policy achieved its goals only to a small degree, resulting in yet another policy, the
Nitaqat system, as an effective tool to enforce Saudization. The word nitagar means
“areas” or “zones” in Arabic. This programme was introduced by the Ministry of
Labour in June 2011.

'The Ministry of Labour teamed up with the Ministry of Interior, employing
1,000 inspectors to enforce the new laws. The government established jail terms
and fines for Saudi citizens who do not comply with the laws and it promised to
deport any foreign guest worker who violated the new policy. As a consequence of
the deportation policy, many undocumented migrants were pressured to go into
hiding in order to avoid being deported. From 2012 to 2014, more than one million
expatriates were deported under the two new laws. Parallel to the deportation policy,
amnesty policies were adopted to address international human rights concerns
about migrant conditions in Saudi Arabia.

'The standard procedure for the amnesty initiative is to provide the migrants
with a grace period in which to rectify their legal status or face a fine or jail, and
deportation. Very often, after the deadline, the Saudi authorities would launch a
crackdown and round up thousands of undocumented workers: this crackdown
could last from a few weeks to a few months. Different government agencies carry
out raids on all types of local markets, restaurants, mini-grocery stores, shopping
centres, and residential areas.’

3. Reuters, March 27,2013.
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Methodology

'The researcher used qualitative methods, particularly a face-to-face semi-structured

anonymous interview questionnaire with closed and open-ended probing questions.*

Migrants were interviewed while they were free (i.e., not under arrest, or under

threat of arrest), living and working in the city. They were, thus, able to respond

freely, without fear, to questions about their real experience in the city.” Using the

snowball sampling technique, the researcher interviewed 55 undocumented females

and males from the Yemeni and Filipino communities® based on one or more of the

following four criteria:

Entered the country without obtaining an official visa, for example, smuggled
into the country by land or by sea;

Entered the country legally with Umrah or Haj visas but overstayed;

Entered legally with a work permit visa, but left the Saudi employers without
consent;

Born in the city to undocumented parents.

Twenty nine undocumented Yemeni migrants and 26 undocumented

Filipinos were chosen. The interviewees agreed to talk in detail about their plight

and experiences with regard to their legal status.”

164

The confidentiality of the interviewees was protected and care was also taken not to flout
standard norms and rules of professional ethics in fieldwork research.

See, for example, the work of al-U’thman (2002), Ba Eshin (2002), Sultan (1984), Assaf
(1987), Al-Azim (1992). It should be noted that a recent exception to this approach is Ahsan
Ullah (in this volume). The author conducted face-to-face interviews with members of the
Bangladeshi community in the city.

It should be noted that we use the word “communities” in this chapter to differentiate the
two groups of migrant labour under study. In other words, we used the snowball sampling
technique to study these hidden populations of undocumented migrants. They were not a
representative sample.

The author managed to interview all the Filipino men and women himself; however, many
of the female Yemeni women were interviewed by a female research assistant, who had been
trained to do these interviews. This was done to maintain sensitivity to Yemeni traditions.
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Data Analysis of Undocumented Yemeni and Filipino Migrants in Jeddah

The demographic data collected from interviewing the two communities in Table
9.1 reflects an average age of 29 for the Yemenis and 26 for the Filipinos. The
average Yemeni migrant had four children, twice the average number of children
in the Filipino community. All the 29 interviewees from Yemen were Muslims.
Twenty four interviewees from the Filipino community were Catholics and two
were Muslims. The education level in the Yemeni community ranged from no formal
education to a university degree. The average years of education for the Yemeni
interviewees was 5.6, which equals the years of school between grade five and grade
six. The average education level for Filipinos was twice as high, corresponding to
grade 11.°

Table 9.1: General overview of the demographic characteristics

Nationality Yemeni Filipino Total
f % f % f %
Female 14 48 16 61.5 30 54.5
Male 15 52 10 38.5 25 45.5
Total 29 100 26 100 55 100%
Average age 28 32 30
Level of education 5.5 11 8.1

Married 13 45 10 38 23 42
Single 15 52 16 62 31 56
Divorced 0 0 0 0 0 0
Widows 1 3 0 0 1 2
Total 29 100 26 100 55 100
Average number

of children 4 100 2 100 3.05 100

| Religion ]

Muslims 29 100 2 8 31 56
Christians 0 0 24 92 24 44
Total 29 100 26 100 55 100

8. 'We used the American high school system where grade 1 stands for the first year of school and

grade 12 is the final year prior to entering university.
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‘The Migration Process

As noted previously, we identified four types of undocumented migrants in Jeddah.

This section will discuss these four types with emphasis on Yemeni migrants.

Table 9.2: Issues related to illegal migration to Saudi Arabia

Nationality
Way of becoming Yemeni Filipino Total
undocumented
f % % f %
Smuggled 13 44.80 0 0.00 13 23.63
Overstay 11 37.90 2 7.70 13 23.63
Run away from
Sponsor 0 0.00 24 92.30 24 43.64
Born in the city 5 17.20 0 0.00 5 9.10
with no documents
Total 29 100.00 26 100.00 55 100.00
s
Reasons of £ o, £ % £ %
mig[ation
Economic 20 69.00 26 100.00 46 83.60
Social to join
. . 4 14.00 0 0.00 4 7.30
family or friends
Religious 0 0.00 0 0.00 0 0.00
Born in the city 5 17.00 0 0.00 5 9.10
with no documents
War & Famine 0 0.00 0 0.00 0 0.00
Total 29 100.00 26 100.00 55 100.00
s —
Worthiness of o 0 0
migration f Yo f Yo f %o
Yes 24 82.75 26 100.00 50 90.90
No 0 0.00 0 0.00 0 0.00
Born 5 17.25 0 0.00 5 9.10
Total 29 100.00 26 100.00 55 100.00

e |
Issues related to

. Yemeni Filipino Average
migration
Cost of migration
in$ 560 0 N/A
Average age
at arrival 20 25 22.36
Average years as an
undocumented 3 4 3.47
Average number
of deportations 0.79 0.076 0.45
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Undocumented Entry, Smuggling

It is important to note that Yemen shares a border with Saudi Arabia making it is
easy for Yemenis to enter clandestinely. Regardless of the technologically advanced
surveillance equipment that the Saudi authorities use, the border cannot be fully
watched or protected. Of all the arrests that were made at the Saudi borders at
various times from 1978 to 2008, an overwhelming majority was that of Yemeni
nationals: 3,419,207 out of 3,464,492 (or 98.7%). No Filipinos were arrested
clandestinely entering the country.

In our study, all the undocumented Filipino migrants are persons who entered
the country with a work contract but who, then, overstayed their visa. The Philippines
does not share a border with Saudi Arabia, which makes the clandestine entry of
Filipinos practically impossible. However, the long Saudi-Yemeni border is porous,
and Yemenis can enter illegally without a visa. Thirteen of the 29 undocumented
Yemeni migrants were smuggled into Jeddah using different routes from Yemen:
simply crossing the 1,100 mile long Yemeni-Saudi border on foot, or getting a
lift from a Yemeni or Saudi driver, or paying a smuggler to guide them across the
border.

'The cost of smuggling declared by Yemeni interviewees was on average $560.
Most interviewees noted that both Saudi and Yemeni nationals are involved in the
smuggling of undocumented migrants of many different nationalities into Saudi
Arabia. The average cost of this trip for the smuggled interviewees varied over the
years but, most recently, it stood at between $507 and $614. A typical example
was provided by interviewee number 11: “I paid a Saudi or a Yemeni national
approximately $26 from Taiz to Harad (also known as Hardh, Wadi Suleiman) and

»9

from Harad we were smuggled to Jeddah for around $500.

Owerstaying Umrah and Haj Visas

Table 9.2 indicates that eleven of the 29 Yemeni migrants used Umrah visas to get
to Jeddah and, then, overstayed their visa. From the interviews, it is evident that
most of those who arrived in Jeddah using an Umrah visa were female relatives
of a documented Yemeni migrant who already worked in the city. In this case,
they obtained Umrah visas to enter the country by using their husband’s proper

9. Many Yemenis noted that a large number of individuals, who could not afford the cost of
being smuggled to Jeddah, smuggle themselves all the way to Jeddah on foot and many of
them were subject to arrest once they crossed the border or while in the desert on their way

to Jeddah.
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igama (residency permit) and then overstayed their visa period in violation of Saudi
migration laws.

Interviewee number 3 was an undocumented Yemeni wife who had overstayed
her Umrah visa by eight months. Her husband, interviewee number 4, was 34 years
old and had a #4afee/ (sponsor). The undocumented wife has one daughter from
her present husband, and at the time of the interview she was pregnant. She had
tormerly been married and was now divorced. She has two girls from her previous
marriage who live in Yemen with their grandparents. She was brought to Jeddah by
her husband, who noted:

I had to bring my wife here to Jeddah even if I have to smuggle her across the
border...I was born in Jeddah and I feel I am more a Saudi than a Yemeni.
Why can't I get an igama for my wife? I am afraid to drive around Jeddah or
even take her to Makkah for Umrah because if I was stopped by the police for
a minor traffic violation or at a road block, they might ask for my wife’s igama.

Then both of us will be subject to arrest and deportation.

He also wonders if he remains in Jeddah — and he plans to stay — how his
children will receive an education without proper documents. He is trying to save
money to buy visas for his wife and children.

Breaking Work Contract

These are the migrants who entered the country legally on a work visa, but who
left their Saudi employers without their employers’ consent: i.e., they ran away
from their sponsors. Twenty-four (92.3%) Filipino migrants in our sample found

themselves in this category while none of the Yemenis were “runaways.”

Born in the City with no Proper Documents

Another important group constituted of those undocumented migrants born in
the city. Five of the interviewed Yemeni migrants (17%) were born in Jeddah to
undocumented parents, who either entered the country with proper documents
to work for a kafeel or were smuggled across the border. For example, two of the
females, aged 14 and 17, were born in Jeddah to an undocumented father and a
mother from, respectively, Yemen and Myanmar. In this regard, the older female,

interviewee number 27, noted:

We were born in Jeddah with no proper documents which made our lives a
disaster. I don’t understand why my parents married in this country without

being documented migrants first. This kind of marriage has made it difficult
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for my sister and me to live a normal life like other children and have an
opportunity for proper education. How we are going to get married? Should
we get smuggled back to Yemen? We do not even know the address of our
father or his family in Yemen. Or should we marry another undocumented
migrant? We have lived in secrecy all of our lives and we do not know what to
do. Our parents got divorced ten years ago when we were little children....we

live with our mother and work as beggars...

Individuals who were born in Jeddah but who do not have proper residency
or Saudi nationality cannot enrol their children in public school or university. This
particular group are the victims of their parents’ circumstances. There are possibly

thousands of them across the Makkah region especially in its three major cities:

Makkah, Madinah, and Jeddah.

Table 9.3: Issues related to working conditions

Nationality

Issues related to
work Yemeni Filipino Total Average

f % f % f %
Average number of 3 100 33 100 3.1 100
jobs per year
Is it easy to find a job?
Yes 23 79.31 23 88.46 46 83.6
No 6 20.69 3 11.54 9 16.4
Total 29 100 26 100 55 100
Average # of working
hours per day 1 9 10
Average income per
month in $ 328 750 527
Average rent per
month in $ 62 100 80
Standard of living since coming to Jeddah
Improved 24 82.75 24 92.3 48 87.3
Same 5 17.25 2 7.7 7 12.7
Declined 0 0 0 0 0 0
Total 29 100 26 100 55 100
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'The average income of all the interviewees from Yemen is $328 a month in
exchange for twelve hour-long working days and they change jobs more frequently
than Filipinos. Filipinos change job less frequently, and their average working hours
are less than the Yemenis at nine hours. The average Filipino monthly income in
our sample is more than double that of the Yemenis and stands at around $750. It
should be noted that, unlike most other communities, the undocumented Filipino
migrants in Jeddah never have problems getting a job in the city. There is both an
ever increasing demand for their services, and they have a reputation for being
outstanding housemaids, nurses, etc. Like other undocumented migrants in Jeddah,
Filipino migrants receive their salaries in cash. More specifically, the monthly
income of a Filipina housemaid is around $500. Those who work in healthcare make
on average $1,000; a hairdresser would make $1,300. Males from both communities
who work as private taxi drivers for other undocumented or documented migrants
from their communities earn up to $2,000 per month. In Jeddah, both Yemenis and
Filipinos make more money than other undocumented migrant communities, e.g.,
Ethiopians and Nigerians (Alsharif 2015).

'The rate of job change is related, for both communities, to the number of years
spent in Jeddah. Migrants change jobs for many reasons, the vast majority of our
interviewees indicated that they did so for better pay.

Even though the majority of interviewees from the Yemeni community did
not have a kafeel, and their opinions are based on what they have heard from others,
they have their own views and attitudes towards the Zafala system. In this case, 22
(76%), of the interviewees from Yemen believe that the 4afala system is unfair and
should be abolished because it resembles a modern form of slavery. Furthermore,
many of them noted that they do not need a kafee/, even if they were provided
with one. They strongly believe that they can make more money working in an
undocumented fashion because they do not have to deal with the Saudi Zafee/ who
will control their life and pay them less money.

Interviewee number 25 said:

I think it is not fair. The &afee/ always takes advantage of you. When my father
was alive, he was always complaining. And yes, it is like modern slavery. Many
Saudis get so many visas and sell it to anyone who pays more. And always ask

for more money when it is time to renew the igama.

Interviewee number 26 noted: “Some kafeels ask for monthly payments if they
allow you to work for yourself.” In general, the interviewees noted that they do not

need a kafeel to enter Saudi Arabia, for the simple reason that they have come into
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the country illegally. As such they do not have to renew their igama or pay a Saudi
kafeel part of their earnings.

As interviewee number 15 revealed:

I am freer to work or not.... The kafee/ controls your life and very often pays
me little money compared to what I earn from my job now. The problem
that most of us face without a £afeel is the threat of the Baladiyyah (a local
police authority)... Also, without legal documents, we are subject to raids
by the Jawazat authority (Office of Passports and Naturalisation) here in
Al-Hindawiya.

'This shows that most of the temporary migrants consider this system to be a
social problem that should be abolished. The Filipino reaction to the question was
almost the same.

When the researcher asked the interviewees about whether they will take
advantage of the most recent amnesty initiative by the Saudi government, 25 (86%)
of the 29 Yemeni interviewees said they will not take advantage of the amnesty. The
majority of the men noted that they do not need it to go back to Yemen, as they
can smuggle themselves easily between the two countries. None of the 26 Filipino
migrants intended to sign up for the amnesty.

There was also a probing question about whether living standards had
improved, stayed the same, or not improved since they came to Jeddah. Forty-
eight (87.3%) interviewees from both undocumented communities noted that their
standard of living had improved. Only two (7.7%) Filipino interviewees claimed
that it had stayed the same, while five (17.3%) Yemeni migrants who were born in
the city with no documents stated that it stayed the same. In this connection, they

could not compare it to a difterent place due to their special circumstances.

Employment and Income

It is difficult to list all the types of work that undocumented migrants from the
Yemeni and Filipino communities undertake while living in Jeddah. In general,
Yemeni migrants work in minimum wage jobs, but quite a few worked in more
complex construction-related jobs. They also work in interior decoration, car repair,
car bodywork (known as panel beating in the UK) and painting, and tailoring. Many
also worked selling near-expired goods, as house painters, cooks in restaurants, and
porters. Some, meanwhile, are forced to beg. Filipino males worked in different
jobs as tailors, private taxi drivers, waiters or cooks in oriental restaurants, medical

technicians, electricians, painting cars (detailing), and mechanics.
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Fourteen of the female Filipino interviewees worked as housemaids or nannies
for Saudi or non-Saudi families. The remaining two females were unemployed at
the time of the interview, but explained that they were receiving training in women’s
cosmetics and hairstyling from an undocumented Filipino hairdresser in the city.

'The income of the undocumented migrants in the city seems to depend on
supply and demand conditions. For example, in the case of housemaids or cooks,
the supply of female maids from the Philippines as well as of other females from
other nationalities goes down in Ramadan. This pushes up the average wages for
their services. Filipino housemaids are also subject to wage fluctuations because
of negotiations with their own government and the Saudi Ministry of Labour
regarding their contract details, i.e., salary and living conditions. During these
extended periods of labour negotiations, the salary of undocumented Filipina maids
rises due to their scarcity.

Legal Issues Facing Undocumented Labourers in Saudi Arabia

It was important to ask about the interviewees’ concerns regarding their legal status
because each community has a different way of relating to the Saudi authorities or
to their own representatives in the country. For most Yemenis, in contrast with the
undocumented migrants of other communities, the fear of deportation is mitigated
by the fact that most of them know they can easily re-enter the country.

Years as an Undocumented Migrant

In this study, the time spent in Jeddah as an undocumented migrant varied for
our Yemeni and Filipino sample between one year (only one migrant) and twenty
years (three migrants). The average time spent in Jeddah without documents for the
Yemeni migrants was approximately three years, while for the Filipinos it was four
years. It should be noted at this juncture that we did not include five interviewees
from Yemen, who were born in Jeddah, in the calculation of the average time spent
in Jeddah with no documents. The mode (i.e., the most repeated numbers of years)
was twelve years, as reported by five Yemeni migrants.

'The number of times an individual was deported from the two communities
varied from no deportation to being deported four times. In total, the 29 Yemeni
interviewees experienced 23 deportations: i.e., each Yemeni had been deported
an average of 0.7 times. In the case of Filipino migrants, only two males had
experienced deportation, and only once. The average number of deportations of an

undocumented Filipino was significantly lower, then, just 0.08 as set out in table

9.2.
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Some Aspects of Undocumented Migrant Life

Communication

Modern technology, for example, the mobile phone, seems to play a big part in the
interviewees’lives in terms of communicating with their family members and friends
inside and outside Jeddah. Most of the interviewees socialise mainly with their own
community members, with a few exceptions. This socialisation pattern with their
own communities also runs across all communities in the city. When asked about
the number of times they call their families while living and working in Jeddah, the
frequency varied between twice a week and once a month for the Yemeni migrants.
'The average number of contacts per month for the 29 Yemeni migrants is four. Many
interviewees actually sneak back to Yemen to visit their family. For instance, seven
of the male subjects interviewed were married and all noted that they, like many
other married Yemenis, migrate across the borders from Saudi Arabia to Yemen to
visit their wives and children and come back: all this without documentation. For
the Filipino migrants, the number of contacts with family ranged between 30 and
60 contacts per month with an average of 50 per month. The number of contacts
with family members by the undocumented Filipinos in the sample is very high
compared to the Yemeni and other communities of undocumented migrants in
the city. The Filipinos use, in addition to mobile phones, more free communication
media such as Skype, Lines, Tango, etc. perhaps because of their higher education
level, higher salaries and better English.

Social Life

Most of the Yemenis socialised largely within their own community. Many of them
noted that they are open to socialising with other communities, but they admitted
that the bulk of their social gatherings or “hanging out” is with Yemeni friends
and relatives. In this regard, twenty interviewees (68.9%) said they only participate
in social life with their own Yemeni community. Nine (31%) of the interviewees
indicated that they participate socially with all other communities. The great
majority of Filipinos also socialise mainly with their own community. It should
be noted that the average number of friends and relatives reported by the Yemeni
undocumented migrants is more than double that of the Filipino migrants. For
example, table 9.5 indicates that the average number of relatives for the 29 Yemenis
interviewed for this study was twelve, while those for the 26 Filipinos was only
six. In addition, the average number of friends for the Yemeni interviewees was
31 versus 17 for the Filipinos. Overall, these 55 interviewees have a total of 1,845
relatives and friends, documented and undocumented labour migrants, who live and

work in the city of Jeddah.
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Table 9.4: Social ties

Nationality

Family and Social Ties Yemeni Filipino Total

f % f % f %

Do you remit?

Yes 23 79.31 23 88.46 46 83.6

No 6 20.69 3 11.54 9 16.4

Total 29 100 26 100 55 100

Percentage of

remittance 40.0% 50.0% 46.14%

Average # of people in
the same residence

Average # of contact

with family per month 4 >0 2574

Average # of relatives

in Jeddah 12 6 9.16

Average # of friends in

Jeddah 31 17 24.38

Remitting

Fourteen (48%) of the interviewees noted that they were the only breadwinner for
their families. Fifteen (52%) indicated that they were not the only breadwinner for
their family. Only two females (7%) indicated that they were the only breadwinner
for their families.

Twenty three of the Yemeni interviewees (79%) noted that they regularly
(usually on a monthly basis) remit part of their income to relatives in their native
countries. Six interviewees do not remit money. The ratio of remittances to income
varied from 0% to 70%. As far as remittance from females is concerned, on average
16% of their income was remitted, while the males’ average was 52%.

'The average percentage of remittances for both female and male interviewees
stands at 40%. Most of their remittances are for paying a previous debt or to assist

families. The vast majority of the Yemeni migrants, like other undocumented
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migrants, remit funds by giving it to someone of their own nationality who has
connections with the communities of origin.

In the Filipino case, the ratio of remittances to income varied between 0% and
55% of their monthly income. Ten (38.4%) of the interviewees noted that they are
the only breadwinners for their families, sixteen (61.5%) indicated that they were
not the only breadwinners for their families. Twenty three interviewees (88%) from
the Filipino community noted that they regularly (usually on a monthly basis) remit
part of their income to relatives in their native country. Only three interviewees said
that they did not remit money. Overall, Filipino males remit more than their female
counterparts, respectively, about 55% and 50%. The average monthly remittances
rate for both female and males is 50%.

Medical Needs

In the case of undocumented Yemeni migrants, all the interviewees (100%) noted
that, in case of a medical emergency, they have no access to public hospitals in
Jeddah and that their only possible option, if they can afford it, is to go to a private
hospital or clinic. However, Yemeni interviewees often receive medical care in the
various districts in which they live. For example, in the Al-Hindawyia district where
some of them reside, there is a small clinic that functions in the early morning where
minor illness and injuries are treated.'’ The cost is around eight dollars. In addition,
if there is no access to medical care, the vast majority noted that they would seek
consultation with the nearest pharmacist, or see one of the local Attar (traditional
medical/herbal practitioners) for medical advice. In the case of pharmacies,
pharmacists provide all types of medical advice and can sell any type of medication,
except those that are usually prescribed by psychiatrists. In emergencies, according
to the interviewees, private hospitals are accessible because they do not ask for
identification cards.

Medical access is, on the basis of our sample, rather different for Filipino
migrants. Eighteen (69.2%) of the Filipino interviewees noted that in case of a
medical emergency, they have access to private hospitals and medical clinics
in Jeddah. In this regard, interviewee number 32, a 28-year-old female Filipino
hairdresser said:

I have many female and male Filipino friends who work in private hospitals or
clinics who help me receive medical treatment without asking me to provide

igama ... sometimes free of charge.

10. All the doctors and nurses are foreign professionals from India and Pakistan.
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Eight (30.85%) of the interviewees said they do not have access to hospitals
and that they would seek the advice of a pharmacist.

Hopes and Plans for the Future

This section deals with the hopes and plans of these two undocumented migrant
groups in Jeddah based on a few questions listed below.

Table 9.5: Hopes and plans for the future

Nationality
Future plans Yemeni Filipino Total
f % f % f %
Are you satisfied with living in Jeddah?
Yes 26 89.70 15 57.70 41 74.5
No 3 10.30 11 42.30 14 25.5
Total 29 100 26 100 55 100

Does living in Jeddah with no documents bother you?

Yes 10 34.48 26 100 36 65.5
No 19 65.52 0 0 19 34.5
Total 29 100 26 100 55 100

Are you going to use the amnesty issued by the Saudi government?

Yes 3 10.30 3 11.54 6 10.9
No 26 89.70 23 88.46 49 89.1
Total 29 100 26 100 55 100

Are you satisfied with how you live and work in Jeddah?

Regardless of the difficult lives of these undocumented migrants in the city of
Jeddah, the vast majority of Yemeni migrants, almost 26 (90%) are content with
their lives in the city and only three (10%) are not happy. Fifteen (57.6%) of the
Filipino interviewees (eight males and seven females) said they were satisfied.
Eleven (42.4%) of the interviewees (two males and nine females) said they were
not satisfied.

Does living in Jeddah with no documents bother you? Please give details.

Only ten Yemeni interviewees (34%) admitted that it bothers them to be in the city

undocumented; seventeen (59%) interviewees noted that having no documents did
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not bother them; and two (7%) did not answer. Most agreed that the city provided
them with the opportunity to make a living, while sending money to loved ones
back home, but that happiness is not a permanent condition. The majority admitted
that the harsh labour conditions, the long hours they spend every day at work, and
the continuous threat of deportation does not favour a normal life. Many of the
Muslim interviewees noted that living close to the two holy cities of Makkah and
Madinah, with the possibility of performing Haj and Umrah, gives them a sense
of spiritual satisfaction. This assists many of them in easing their difficulties. On
the other hand, all (100%) of the Filipino migrants, men and women, noted that it

bothered them not to have proper documents.

What are your long-range goals and objectives in terms of work and or living in Jeddah?
How do you plan to achieve your expected goals?

Ninety per cent said that their objective is to stay in Jeddah to save as much money
as possible in case they are deported. In particular, the youngest ones hope that
they can regularise their status. The major concern for Filipino migrants is to save
enough money to allow them to go back and get married, if they are single, or to
buy a home or a small business, if married. Many of the females want to go back
with enough money to go to a nursing school or get a university degree. Many of
the males will attempt to stay as long as possible in Jeddah in order to save money
so that they can open small businesses in various industries such as, for instance,
garages.

If you were pressured to leave Saudi Arabia for any reason, would you attempt to re-enter
the country with a permit or without?

In response to this question, many Yemeni interviewees’ answers were similar to
these words:

I was deported three times from Jeddah and came back twice in the same
week I was deported and, on the third occasion, I stayed with my family for a
whole month. I was caught by the Jawazat (police) at the work site twice and
at the place where I lived once. I was deported because I have no permit to

work in Saudi Arabia.

Of the Yemenis, 25 (86%) said that if pressured to leave Jeddah they would
definitely try to come back. Four of them (14%), three women, said they would
not come back. One can safely assume that the undocumented Yemeni migrants
in Jeddah have calculated all the risks involved in being smuggled to Saudi Arabia,
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taking into account variables such as the possibility of being arrested and deported.
They have, then, balanced this against the benefits that they can gain if they live and
work in Jeddah. The undocumented Filipino migrants’ response differs. Twenty four
of them (92.3%) noted they would not attempt to re-enter Saudi Arabia. In this
case, they said that the new fingerprinting system would stop them from entering
the country. Only one Muslim female (7.7%) said she would try to re-enter using

a Haj or Umrah visa, if she could.

Conclusion

It is important to note that the Yemenis outnumber all other communities in
Saudi Arabia. One of the main reasons for this is the geographical and cultural
proximity to the country. Most of the undocumented Yemenis have relatives or
friends already living in the Kingdom and, due to the lack of any language barrier,
they can circulate more easily in the country. This allows them to enjoy relative
freedom in comparison with members of other communities, such as Filipinos.
Yemeni migration to Jeddah is circular. For many undocumented migrants, it is a
continuous circular round trip from Yemen to Jeddah. Yemeni migration goes back
in history, when compared to the Filipinos who began arriving after the 1970s.

Both Yemen and the Philippines face domestic and external problems.
Over the years, many migrants from Yemen'! have fled to Jeddah to seek better
incomes that allow them to save money to invest in a better future once they return
to their country. In addition, due to the historical links between the two countries,
Jeddah in Saudi Arabia has always been the primary destination for Yemeni migrants
not least because of the many Saudi nationals there who are of Yemeni origin.

Most undocumented Yemeni migrants are young with an average age of 28.
They are physically fit and able to smuggle themselves into Saudi Arabia regardless
of the harsh conditions of the journey. Despite the fact that the way they became
undocumented resembles other communities’ experiences, it is important to note
that most of them are aware of the fact that they can come and go from the country
at will without being caught. This is an important point that distinguishes them
from the Filipinos and other undocumented communities in Jeddah.

11. During 2014, we witnessed major political developments in Yemen, as the Houthi Movement
— also referred to as Ansar Allah — solidified control over the capital, Sanaa and the central
government collapsed. This will, likely, result in more migrants seeking safety and economic

stability in Saudi Arabia.
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All this suggests that, for our sample, many variables contribute to the presence
in Jeddah of these two communities. As can be gauged from the interviews the
main reason is economic, but in the case of Yemeni migrants, the presence of family
and friends in the city contributes greatly to their migration in addition to the ease
of arrival through a long and porous border.

Filipinos’ personal narratives sound less dramatic than those of Yemeni
migrants. This is due to the fact that the Filipinos enter Saudi Arabia with a work
visa and, at least at the beginning of their lives in Jeddah, they enjoy a legal status.
However, their working contracts sometimes subject them to a long working day
and, for many of them, the option of clandestine work is attractive because of the
higher wages they can earn.

Accusations of rape and mistreatment have been put forward by housemaids
as a reason for breaking a work contract before the three months granted by the
authorities. However, our interviews with undocumented Filipino migrants did not
pick up any such problem. It is sometimes claimed that the real reason for the
accusations is so that the worker can enter an underground economy, which enables
the women in question to earn more money than in a household. In addition, they
can move more freely in the country and change jobs more frequently.

In addition, the Filipino migrants arrive in Saudi Arabia better prepared
to work in more skilful jobs. Compared with Yemeni migrants, they are more
educated, and most of those in our sample work in the health services mainly as
nurses. This gives them the possibility of living in more organised and integrated
communities even if they share, with the other groups of migrants, the status of
being undocumented. Their internal organisation is also evident from the way they
teach each other the skills they need for their jobs, for example, hairdressing.

Obviously, this situation which is almost privileged has an impact on the way
the members of the Filipino community live and imagine the future. For example,
most of them are aware that in case of a forced deportation they cannot return
easily, due to the distance of Saudi Arabia from their country. This is why their
hope is to save a sufficient amount of money in order to open a business back
home. Living as undocumented migrants in this way makes them more flexible and
less vulnerable to the many challenges documentation poses. It is evident from the
interviews and fieldwork that the Filipinos have a better relationship with the city
and, together with the Yemenis, manage to construct a better life for themselves and
their families back home. This can be deduced from the high remittances that they
send to their home countries.
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There is no magic or quick-fix remedy that will totally eliminate the

phenomena of the undocumented migrant community in Saudi Arabia, either now

or in the future. This chapter contends that if the issue of undocumented migrants

is not resolved creatively, especially for those born in the city who have no access

to Saudi documentation, then the country, in general, and the city of Jeddah, more

specifically, is sitting on a ticking time bomb which is set to explode.

'The undocumented who have no access to good education and healthcare will

continue to live in an underground, unregulated economy, which can only lead to

future problems. The following are some recommendations that could guide those

Saudi government bodies concerned with the issue of undocumented migrants and

help them determine reasonable steps to solve this serious problem:

1.

180

Expose those who are involved in illegal, underground activities such as

selling work visas to poor foreign workers

Impose fines on recruitment agencies and Haj and Umrah travel agencies
for each individual who violates the requirement of departure after the

pilgrimage season or overstays his/her residency permit.

Establish Economic Free Zones straddling the Saudi-Yemeni border and
encourage Saudi companies to construct factories that will employ both
Saudis and Yemenis and provide them with the appropriate training. This
will serve two purposes: it will reduce the flow of Yemeni migration to
Saudi Arabia while limiting rural-urban migration within Saudi Arabia.
Constructing infrastructure such as schools, hospitals and vocational
training facilities within these zones will benefit both the Yemeni and
Saudi communities. Once the current conflict between Yemen and Saudi
Arabia ends, the GCC should draw up a long-term plan to have Yemen

join the regional bloc.

Gulf Labour and Migration (GLMM) Programme



Fahad Alsharif: Calculated Risks, Agonies, and Hopes

Bibliography

Al-Ansar?’, 'Abd al-Quddts. Mawsi'ah Tarikh Jiddah, Jeddah al-Rawdah li- al-
Nashr, 1980.

Al-Hakami, Muhammad. 7z thir al-Khadimat al-Asyawiyyat ‘ala al-Murahigin
fi al-Mujtama ‘al-Sundi. MA Thesis. Riyadh: Ministry of Defence and
Aviation, Institute of Air Defence Forces, 2010.

Al-Hazim, 'Abdul-'Aziz. MA Thesis, al-Takhtit Li-mujabahat Mushkilaht Isham
al-Amalah  al-Wafidah fi Tahrib al-Mawad al-Mukhaddirah. Riyadh:
Akadimiyyat Nayif Li al-Ulam al-Amniyyah, 1992.

Al-Hudaythi, Musa'id and Ma man al-Tayyib. Zahirat Hurib al-Amailah min
Kafilibim: al-Asbab wa al-Dawafi’ li-hadhibi al-Zihirah. Jeddah: King
Abdul-Aziz City for Science and Technology, 2011.

Al-Mutayri, 'Abdul-'Aziz. al-Amdlah al-Ajanabiyyah wa Tathirubum ‘ald al-
Hawiyyah al-Wataniyyah. MA Thesis. Riyadh: Ministry of Defence and
Aviation, Institute of Air Defence Forces, 2011.

Al-Mutairi, Hamid. “Measuring the Hidden Economy and Its Influence on Macro-
Economic Variables with an Applied Study on the Kingdom of Saudi
Arabia during 1970-2009.” Unpublished Ph.D. dissertation, Um Al-Qura
University, Saudi Arabia, 2012.

Al-Shamrani, Abdullah. a/~Amalah al-Ajnabiyyah wa Ta'thirubum al-Silbi ala Amn
al-Dawlah. MA 'Thesis. Riyadh: Ministry of Defence and Aviation, Institute
of Air Defence Forces, 2001.

Alsharif, Fahad. “The Good, the Bad, and the Ugly: Undocumented Labour
in Saudi Arabia, the Case of Jeddah.” Unpublished Ph.D. Thesis. Exeter
University, Department of Politics, 2015.

Al-Subaee, Maryam. Servants between Advantages and Disadvantages in the Gulf
States in Quran and Suna (traditions of Prophet Mobhammad). Pennsylvania:
Carnegie Mellon University, 2009.

Al-Suryaani. “Nationalization of Guest Workers: A Case Study of the
Nationalization of Mexicans in El Paso,” Texas, 2001.

Al-Uthman.“Crimes of Guest Workers in Saudi Arabian Society.” Cited in:
Abdurrahman Ba Eshin, Impact of Foreign Labour in Kingdom of Saudi

Gulf Research Centre Cambridge 181



Arabia and Saudisation during 1990-1996. Ph.D. Thesis, Columbus College,
Georgia, 2002.

Al-Zahrani, Awwad. Dawr al-Asilib al-Tanzimiyyah fi al-Hadd Min Takballuf
al-Wifidin  li-I-Haj wa al-Umrah. Unpublished MA Thesis. Riyadh:
Akadimiyyat Nayif Li al-Ulam al-Amniyyah, 1998.

Assaf, Khalid. Tasawwur li- al-Takhfif min al-Itmad ali al-Amalah al-Na imab fi
al-Bayt. Riyadh: Akadimiyyat Nayif Li al-Ulam al-Amniyyah, 1987.

Atkinson, Rowland and John Flint. “Accessing Hidden and Hard-to-Reach
Populations: Snowball Research Strategies,” Issue 33. Surrey: University of
Surrey, 2001.

Ba Eshin, Abdurrahman. Impact of Foreign Labour in Kingdom of Saudi Arabia and
Saudisation during 1990-1996, Ph.D. 'Thesis, Columbus College, Georgia,
2002.

Birks J.S., and C.A. Sinclair. “International Migration and Development in the
Arab Region.” International Labour Office, Geneva 1980: 175-179.

Brettell, Caroline B., and James F. Hollifield (eds.) Migration Theory. Oxford:
Oxford University Press, 2008.

Burnham, Peter et al. Research Methods in Politics. Palgrave Macmillan, 2004.

De Bel-Air, F. “Demography, Migration and Labour Market in Saudi Arabia.”
2014. Available: http://gulfmigration.eu.

De Genova, Nicholas. “Migrant ‘Illegality’ and Deportability in Everyday Life.”
Annual Review of Anthropology 31 (2002): p. 419-447.

Hamid bin Dakhil al-Mutayri. Qiyas Hajm al-Igtisad al-Khafi wa Atharubu ala al-
Mutaghayyirat al-Igitisadiyyah ma ‘a Dirdsaht tatbigiyya ‘ala al-Mamlakah al-
Arabiyyah al-Su'udiyyah khilil al-Fatrah: 1390-1430 AH (1970-2009) AD.
Unpublished Ph.D. Thesis. Jamiat Um Alquraa, Saudi Arabia, 2012.

Heckathorn, Douglas. “Comment: Snowball Versus Respondent-Driven Sampling.”
Sociological Methodology 41 (2011): 355-366.

Hendricks, V. M., P. Blanken, and N. Adriaans. Snowball Sampling: A Pilot Study on
Cocaine Use, Rotterdam: IVO, 1992.

Kelly, Michael. “Saudi Arabia: Oil and Saudi Development.” Harvard International
Review 8, no. 4 (1986): 38-40.

182 Gulf Labour and Migration (GLMM) Programme



Fahad Alsharif: Calculated Risks, Agonies, and Hopes

Lambert, Elizabeth Y., (ed.). Zhe Collection and Interpretation of Data from Hidden
Populations. Division of Epidemology and Prevention Research, National

Institute of Drug Research, 1990.

Massey, et al. “Theories of International Migration: A Review and Appraisal.”
Population and Development Review 19, no. 3 (2005): 431-466.

Nour,Othman Mohammad,and Yaser Al- Mubarak. “Al-Hijra Ghayr al-Qanuniyah
wa al-Jarimah.” Riyadh: Akadimiyyat Nayif Li al-'Ulam al-Amniyyah, 2008.

Pesce, Angelo. Jiddah: Portrait of an Arabian City. Falcon Press, 1976.

Reuters. “Saudis Undocumented Immigrants Draw Fear of ‘Infiltrators’.” http://

www.reuters.com/article/2013/03/27/us-saudi-immigrants-slum-

idUSBRE92Q0MA20130327.

Richards, Alan and Philip Martin. “The Laisse-Faire Approach to International
Labor Migration: the Case of the Arab Middle East.” Economic Development
and Cultural Change 31, no. 3 (April 1983): 455-474.

Snijders, T. “Estimation on the Basis of Snowball Samples: how to Weight.” Bu/letin
Methodologie Sociologique 36 (1992): 59-70.

Sultan, 'Abdullah. al-Amalah al-Ajnabiyyah wa al-Amn.” Akadimiyyat Nayif Li
al-Ulam al-Amniyyah, 1984.

Thiollet, Hellen. “Refugees and Migrants from Eritrea to the Arab World, the Case
of Sudan, Yemen and Saudi Arabia 1997-2007.” Cairo: American University,
2007.

Wahba, Murad. Migration and Structural Change in the Kuwaiti Society: A Study in
Social Anthropology. Tunis: Ain Shams University Press, 1980.

Whyte, W. F. Street Corner Society: The Social Structure of an Italian Slum. Chicago:
University of Chicago Press, 1955.

Worth, Robert F. “Saudi-Yemeni Border Inviting for Criminals and Refugees.” New
York Times News Service, 2010.

Gulf Research Centre Cambridge 183






X

Producing Irregular Migration: Living and Labouring
under Laws in the United Arab Emirates

Pardis Mahdavi*

Abstract: This chapter focuses on the ways that policies designed to
counteract the perils of “human trafficking” as well as the structure of the
guest worker (kafala) programme in the United Arab Emirates (UAE) has
created a situation wherein more migrants to the UAE are relegated to or
choosing irregular migratory routes or irregular employment in-country. This
research is based on over ten years of ethnographic fieldwork with migrants,
survivors, activists, law enforcement officials and employers in the Emirates
of Dubai, Abu Dhabi, Sharjah, and Ras Al-Khaimah from 2004 until the
present. This chapter juxtaposes the lived experiences of migrants who either
migrated or now work irregularly in the UAE with policies about gendered
migration, human trafficking, and the guest worker programme. Through a
close examination of the guest worker programme and the recent slew of anti-
trafficking laws since 2005, it shows how the construct of exclusionary labour
laws creates a situation wherein irregular migration becomes the only option
and the informal economy is preferable to working under the harsh contours

of kafala. It argues that the disconnect between migrants’ lived experiences

Pardis Mahdavi is Dean of Women, Director, Pacific Basin Institute, Associate Professor and
Chair, Department of Anthropology, Pomona College.
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and policies on trafficking, migration and guest work occur because migrants
are typically seen only through the lens of their circumstances or labour. The
chapter concludes with an assessment of the challenges and opportunities

present in the UAE for the protection of irregular migrants and their families.

Introduction

This chapter chronicles the trajectories of migrant women who, in increasing
numbers, enter into migratory status and journeys that could be considered
“irregular” due to movements and employment outside of the legal sphere. As one
of the largest migrant receiving countries in the world, the United Arab Emirates
(UAE) currently has a growing number of migrants who either migrate outside of
formal channels, work in spheres that would be considered informal (unregulated,
untaxed) economies, live as undocumented persons in the UAE, or are a combination
of the above. Interestingly, many of these migrants have deliberately chosen to work,
stay, or migrate irregularly in response to migration policies that are overly stringent
and seek to restrict the movement of certain categories based on gender, race and
age. These policies were framed in the last decade with the intention of decreasing
the numbers of irregular migrants and increasing migrants’rights. Paradoxically, the
opposite has occurred.

Policies and discourses about migration, particularly gendered migration,
in the UAE tend to fall into one of three categories. The first are local policies
pertaining to the kafala or sponsorship system regulating migration in the Gulf.
The kafala system, which is widely practiced throughout the Gulf Cooperation
Council (GCC) countries, tethers all migrants to a citizen sponsor or afee/, who
effectively controls their movements and legality in-country. Most notably, the
kafala system subjects migrant workers to a long list of responsibilities but does not
afford them the necessary protection of rights.! This particularly affects domestic
workers and agricultural workers who make up a large percentage of migrants in
the UAE.? The second set of policies both originates and operates at the local level

1. United Arab Emirates, Federal Law No. 8 for 1980 Regarding the Organization of Labour Rela-
tions, issued on April 20, 1980. English translation available at: http://www.gulftalent.com/
repository/ext/UAE_Labour_Law.pdf. See also Human Rights Watch, “UAE: Draft Labor
Law Violates International Standards,” Human Rights Watch, March 26, 2007, http://www.
hrw.org/news/2007/03/24/uae-draft-labor-law-violates-international-standards/. For fur-
ther information on the status of domestic workers in the UAE, please see Mahdavi (2011).

2. Data on migrant labour is limited, particularly as official records largely do not take into
account irregular migration. In addition, countries do not always provide complete statistics.
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and includes policies and discourses around the somewhat nebulous category of
“human trafhicking.” Policies to address human trafficking create some of the largest
obstacles facing migrant workers in the Gulf because they seek to place migrants
into artificial categories that erase their lived realities. The official definition of
trafficking as stated in Article 3, paragraph (a) of the Protocol to Prevent, Suppress
and Punish Trafficking in Persons prepared by the United Nations Office of Drug
Control (note the disjuncture in the UN agency designated to monitor human
trafficking — an agency dedicated to organised crime and the movement of drugs
rather than the human rights arm of the UN) is as follows:

'The recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or of a position of vulnerability
or of the giving or receiving of payments or benefits to achieve the consent of
a person having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the prostitution
of others or other forms of sexual exploitation, forced labour or services,

slavery or practices similar to slavery, servitude or the removal of organs.

That this policy has been constructed within a framework of criminalisation
(rather than a framework of rights) is just one aspect of the problem. Perhaps one of
the most striking issues with the interpretation of the definition of human trafficking
has been the exclusive focus on the sex industry, as well as the construction of
one archetypal “victim”: a young woman. This narrative eclipses instances of abuse
experienced by men or women outside the sex industry. As anthropologist Carole
Vance has expertly noted, a moral panic (Cohen 1972) over movement into the
sex industry is not new, nor localised to the US. Indeed, panic over the movement
of female bodies, particularly into the sex industry, undergirded much of the panic
over “white slavery,” which began at the turn of the 18th century in England (Vance
2011). Current political initiatives to fight human trafficking are also markedly
focused on sex, while the moral panic about human trafficking remains suffused
with racial undertones.

Beyond this reductive focus on sex, the discourse on human trafficking
oversimplifies complex decision-making processes. The ideal “victim” cannot (and

must not) have had any agency in her circumstances. Either she was forced, and

Based on a report by Martin Baldwin-Edwards, we can estimate that 4% of migrant labourers
work in agricultural sector and that about 15% of migrant labourers work in households. See

Baldwin-Edwards 2011.
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therefore trafficked, or she (or he) chose to migrate and therefore is not trafficked.
But this simplification extends further. “Victims” are typically women who have
been forced by a particular trafhicker. In some forms of legislature, such as the
provision of trafficking or t-visas in the United States, the awarding of a t-visa is
predicated on the “victim’s” willingness and ability to testify against her trafficker.

'The third category of policies originates and operates at both local and global
levels and includes laws pertaining to citizenship transfer and familial reunification.
Recognising, as policies fail to do, that migrants are not “disembodied individuals (or
by default men) but are adults or children traveling with or leaving family members
behind,” as Bhaba and Benhabib note, we need to understand that “the mobility
of some has consequences for or corresponds to the immobility of others.” Many
migrants wish to reunite with or form families throughout their migratory journey.
However, citizenship and reunification laws in the UAE make this increasingly
challenging. Many migrants get caught in the unfortunate crossfire of incongruent
local and global laws (on parental citizenship transfer, for example), thus producing
irregular migration as the comparatively desirable option.

In this chapter, I seek to explore some of these policies in order to highlight
their shortcomings in capturing the realities of the lived experiences of migrants’
journeys and intimate lives. By understanding the stark disconnections between
policy and lived experience, the route to irregular migration and employment can
be better highlighted. In understanding the realities of migrant experiences, we
can also see how irregular migration can often be experienced as more lucrative,
empowering, and safer for many migrants and their loved ones. Though undesirable
from the perspective of the state or international community, it is important
that policy makers recognise both their roles in producing irregularity and the
comparatively desirable space that irregular migration and employment offer.
Policies and discourses are disconnected from lived experiences because they fail to
see the migrant in the context of their lives, or as human beings with intimate lives,
desires, and subjectivities. Recognising the intimate lives of migrants allows for a
toregrounding of the multidimensionality of lived experience, which also highlights
decision-making processes, risk calculation, and preferences for types of migration
and employment in various industries.

‘Throughout this chapter, I try to pay special, etymological attention to the use
of words and the artificial nature of categories embedded within language. Most
importantly, investigating and unpacking falsely dichotomised binaries around the

3.  Benhabib and Resnik, 2009: 4.
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economies or migratory schemes within which migrants operate leads to a more
comprehensive understanding of the structures surrounding migrants and how they
negotiate these structures. These binaries, reified as a result of the moral panic that
colours conversations about migration and underwrites perceptions of trafficking,
have become objects of concern and query. Two frequently used binaries are legal/
illegal and formal/informal, neither of which captures the grey areas of lived
experience. Many of my interlocutors migrated legally (i.e., through legal visa entry
processes), but then worked in the informal (or unregulated, untaxed) economies of
care work or sex work. Others came illegally (were smuggled or engaged in the ever
popular visa trading) but work for companies in the formal economy. Still others
migrated legally but then overstayed their visas or absconded from their employers,
thus rendering them illegal in their visa status. What it means to migrate or work
legally or illegally, and where the formal economy ends and the informal economy
begins encompass many shades of grey. The terms “illegal” and “informal” carry with
them some pejorative weight, especially when used to describe real people, and it is
for this reason that many scholars — myself included — have used the terms regular
and irregular migration, not to dichotomise the two, but in an attempt to find more
neutral terminology. When I write about irregular migration or employment, I refer
to movement or work that takes place outside the spheres governed by formal legal
and economic structures.

This chapter draws on ethnographic research conducted in Dubai and Abu
Dhabi between 2008 and 2014. In 2008, I began by conducting fieldwork in the
UAE with domestic workers, sex workers, care providers, and service workers. This
led me to interviews with state officials and embassy personnel in the UAE and also
back home in the United States. Between 2008 and 2014, I made annual extended
field trips to the UAE for periods ranging from one to three months. During this
time, I interviewed 213 female intimate labourers, 89 state and embassy officials,and
57 male migrant workers. I also interviewed 14 stateless children of varying ages and
33 employers. The fieldwork entailed participant observation at detention centers,
hospitals, NGO offices, courtrooms, employment locales, orphanages, shelters, and
informal shelters at embassies in addition to my interviews. I conducted participant
observation and in-depth interviews with migrant women from several major
sending countries including Ethiopia, India, Pakistan, the Philippines, Indonesia,
Madagascar, and Nepal. I also conducted media analysis of articles appearing in the
UAE and in the US about migrant labour in the Middle East. Finally, a review of
policies on human trafficking, domestic work, migration, the afala system in the
Gulf, and citizenship transfer laws supplemented the ethnographic fieldwork.
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Labour and Law

Current statistical estimates show a dramatic increase in numbers of female migrants
in the last three decades.* It is believed that “fifty to seventy-five percent of the legal
migrants leaving Indonesia, the Philippines, and Sri Lanka are women, most of
them hoping to earn money as domestic workers in the Middle East and other
parts of Asia.” Statistics and numbers about female migrants in particular and the
industries into which they migrate suffer from a lack of accuracy and transparency
but nevertheless provide evidence for the increasing feminisation of migration.
Migrant labour in Dubai is structured by a %afala, or labour sponsorship
system. Those migrating into the formal economy must operate on the basis of their
contracts and work with a sponsor. This system is unique to the GCC countries and
structures the lived experience of migrant work in the formal economy. Under the
kafala system, each migrant worker is tied to a sponsor, or £afee/, who also functions
as his/her employer. Residence and legal working papers for the migrant depend
on the relationship with the sponsor. In the case of disputes with the sponsor-
employer, migrant workers can be left without legal permits to remain in the UAE.®
As Andrew Gardner has noted in his thorough study of male migrant workers
in Bahrain, and later Qatar, the Zafala system renders extreme variability in the
experiences of workers in that the governance of the individual depends entirely on
the sponsor. Migrant workers describe sponsors as ranging from accommodating
and vested in protecting their labourers to exploitative and abusive.” Even when tied
to sponsors who are sympathetic and take their concerns seriously, migrant workers
often report difficulty in communicating with them, particularly as middlemen can
present barriers in accessing help from the sponsors. Within the kafala system,
sponsors often confiscate employees’ passports (though this is now technically
against UAE law, my interviews revealed that it is still a common practice), effectively
restricting employees’ mobility and their ability to pursue other employment
opportunities. Many workers who choose to break employment contracts attempt
to stay in the country as illegal aliens — a better option for them than returning
home empty-handed. Certain labour laws allow workers to take employers to court
for the violation of labour contracts, yet during the proceedings workers become
and remain undocumented and are often forced into the informal economy to make

4.  See Parrefias (2011), Benhabib and Resnik (2009), and Ehrenreich and Hochschild (2003).
5. See Varia 2007.

6. Longva 1999.

7. Gardner 2010.
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ends meet.® Additionally, according to the 1959 Residency Law, an alien can be
deported as a result of a judicial or administrative decision if “the alien has been
convicted and the court has recommended deportation, if he/she has no means
of sustenance, (or) if the Ministry of the Interior objects to his or her presence
on national territory for ‘security or moral reasons.” Indeed, collapsing employer
and sponsor into a single category may be the root of the problem. Migrants have
no place to turn to because the law is written to protect the employers rather than
migrant workers.

While I argue that the articles of the law outlined previously need serious
revision, there are, in fact, a series of articles that in theory protect labourers’ rights;
however, these are rarely enforced. Articles 65-73 outline appropriate working
hours and the need to give workers time off at regular intervals. Similarly, Articles
80-90 outline a long list of occupational hazards and diseases that the employer
must provide treatment for, both in the short and long term. These laws protect
migrants’ time and health, but are often not adhered to due to the lack of inspectors.
According to a Human Rights Watch Report, “though a decree in 2006 asked for at
least 2000 new labor inspectors, the number currently stands at just 48.”

Laws pertaining to citizenship transfer and family reunification, yet another
set of laws at the national level, can often seduce migrants into work in the
informal or irregular economies. It is important to recognise that many migrant
women move to the UAE during their most fertile years; however, those women
who migrate formally under the kafala system are contractually sterilised. These
women are banned from any engagement in sexual activities, and evidence of such
transgressions in the form of pregnancy (even if it results from rape by an employer
or other person) is grounds for termination, incarceration, and deportation — often
without the child. Two dozen of my interlocutors had found themselves in such a
situation. They had migrated to the UAE and become pregnant; eighteen of them
had engaged in consensual sex and were involved in long term relationships, while
the remaining six were raped (four by employers, two by policemen). They had
all been incarcerated for a period of time, and all but one deported without their
babies. Unfortunately, incongruences between citizenship laws in sending countries
and the UAE both confined their children to the UAE and left them stateless,

unable to migrate to join their mothers. With glaring fatefulness, these children

8. Ibid., 22.
9. See Nagy (1998), Longva (1999), Sabban (2004), Garnder (2010), Mahdavi (2011), and
Ahmad (2012).

10. Human Rights Watch, Human Rights Watch 2007.
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will be working irregularly because they do not and will never have access to formal
working papers. And so labour systems that are particularly restrictive of women,
incarceration, and incongruent citizenship laws actually contribute to the irregular
labour force.

Citizenship laws define the rights and obligations of citizens and the manner
in which citizenship is acquired and lost. Typically, citizenship can be attained
through jus sanguinis (blood-based transfer) wherein the parent — and sometimes
the gender of the parent is significant here — can transfer their citizenship to their
offspring, or jus solis (soil-based transfer) which refers to acquiring birthright
citizenship by being born in a particular country, or naturalisation. The UAE does
not allow jus solis, and naturalisation is very difficult. Jus sanguinis, the primary mode
of citizenship transfer, was typically passed only through the father in the UAE,
which had led to much controversy. Today, however, children of citizen mothers are
allowed to obtain citizenship as of 2011."

In the UAE, citizenship laws are based upon Federal Law No. 17 for 1972
and amendments made by Federal Law No. 10 for 1975. Citizenship can be
gained by residing in the Emirates from 1925 or before, by being born to a male or
temale citizen whether abroad or in the country, or by being born in the country
to unknown parents. Citizenship by naturalisation requires migrant labourers from
non-Arab states to reside in the country for at least thirty years, with at least twenty
of those years after the citizenship law of 1972 entered into force. Migrants are able
to become citizens through the extension of marriage and naturalisation according
to the laws stated under the first chapter of the citizenship law. Children, regardless
of their country of birth, are able to gain citizenship given they are born to a father
citizen, or,as of 2011, born to a mother citizen. Anyone born in-country to unknown
parents is also able to gain Emirati citizenship, but it must be established, legally,
that neither parent is known.

While some migrants sought out irregular journeys or employment in order to
circumvent punishment or contractual sterilisation, others migrated irregularly to
join family members and loved ones who could not afford to formally bring family
members from home. In the UAE, family reunification laws vary depending on
the relation between the migrant worker and the family member accompanying
them. When it comes to family sponsorship, a migrant worker must either be a
spouse or a first affinity relative to the person accompanying them in order to
qualify as a sponsor. For example, if a child, son-in-law, or daughter-in-law meets a

11. Issa 2011; also see, US Department of State, Bureau of Democracy 2012.
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minimum salary requirement, holds a valid residency visa, and can provide sufficient
accommodation supported by appropriate documentation, they are able to sponsor
their parents and parents-in-law.’? Sponsors must receive a monthly salary of at
least Dh3,000 plus accommodation allowances or a monthly salary of Dh4,000
without any accommodation allowances."

Children born in the UAE to foreigners do not have rights of local citizenship
and automatically assume the nationality of the parents. Up until 2011, according
to the Ministry of Interior, Emirati mothers married to non-UAE citizens were
not able to obtain citizenship for their children if the children were born before the
fathers became citizens. However, in a new law passed in 2011, an Emirati citizen
— regardless of gender — married to a non-Emirati may obtain citizenship for her
child, and this has been successfully implemented since the passage of this law.

At the global level, a number of policies and legal categories created to address
and combat what is loosely defined as “trafficking” have rendered the term opaque
and led many to question the utility of the category or term as a whole. For migrants
and labourers, not only is the discourse perpetuated about trafficking problematic,
but so too are the overwhelmingly negative effects of migration policies and the
resulting response strategies that take a “raid and rescue” approach. Several of my
interlocutors had become irregular migrants or employees specifically because they
were trying to circumvent anti-trafficking legislature and outreach. Paradoxically,
laws instated to help migrants are actually placing increasing numbers of them in
situations of precariousness.

The UAE is a member of the International Labour Organisation and the
Arab Labour Organisation and has ratified the Convention of the Rights of the
Child, CEDAW, and the United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children. While the UAE is working
towards improved labour standards, human trafficking, with a focus on sex work,
has taken centrestage. In a statement responding to the 2009 Trafficking in Persons
(TIP) Report, Minister Anwar Gargash, who is the head of the UAE’s National
Committee to Combat Human Trafficking (NCCHT) formed in 2007, said “it
is incongruous to equate alleged labour rights violations, which are critical but a
separate issue, to the coercive and unacceptable sexual exploitation of women for
profit. This report lumps all of these issues together in a manner that is generalized

12. Immigration Specialist 2012.
13. Suter 2005.
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and unconstructive.”™* One official within this NCCHT task force emphasised
that anti-prostitution activists from the US had played a large role in re-focusing
the UAE’s efforts on sex trafficking. Responses to the TIP have included the
establishment of the NCCHT (which is made up primarily of public prosecutors
and law enforcement officials) as well as a human rights task force within the police
sector whose mandate is to arrest people deemed as trafficked persons. In addition,
the NCCHT has worked to create the Dubai Foundation for Women and Children,
which has admitted 43 cases of trafficking (all women), and a shelter in Abu Dhabi
which has admitted 15 women since its inception in 2009. In 2009, there were 20
registered cases of trafficking (all related to the sex industry), up from 10 in 2008,
and in 2008, six persons were convicted. While these are important and impressive
measures of progress, one activist who has been working to reform the Zafa/a system
expressed frustration and felt that some officials were using the hyperscrutiny on
women in the sex industry to get away from the larger issue of labour laws in need
of reform.

Lived Experiences — Between Labour and the Law

“I used to see my cousins and girlfriends come back to Ethiopia with lots of money,
and nice magazines and nicer clothes,” Dorna said, reflecting on her decision to
migrate to Dubai to work as a domestic worker. When I met her, she was working
illegally as a nanny for three difterent families and occasionally engaged in sex work
on the side. She had been in Dubai for almost five years and, in that time, had borne
a son from an Emirati man with whom she lived for two years. She was very eager
to return to Ethiopia to reunite with her family but was afraid of the heavy fines
she would incur upon her departure. Migrants who overstay their visas or work
illegally must pay heavy fines ($25) for each day they remain beyond their assigned
departure date. The trouble for Dorna was that she did not have her passport or visa.
Her previous employers had retained her documents and refused to return them to
her.

Dorna’s trajectory from migrating to work in the formal sphere of domestic
work to working in the informal economy of the sex industry and living as an
“illegal alien” in Dubai was similar to at least seven other women with whom I
spoke. After her father died, Dorna’s mother and siblings were left in high debt.
Worried about her family’s future, she decided to ask her friends about possible

14. http://www.wam.ae/servlet/Satellite’c=WamLocEnews&cid=1241072976464&pagename=
WAM/WAM_E_Layout.
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avenues of migration to the Gulf. In recent years, the Ethiopian government — in
response to moral panic about human trafficking — has passed a series of measures
designed to regulate the flow of Ethiopians migrating for work, particularly to the
Middle East.” The state has imposed rules on licensing for recruiters and has been
working towards a system of employee training (similar to that in the Philippines)
and contract monitoring. This increased bureaucracy has resulted in many women
looking for other ways to leave Ethiopia, ways that are seen as simpler and faster
routes for securing transnational employment.

Dorna’s friend put her in touch with an illegal recruiter who asked for a high
fee, equivalent to $2,000, for securing her passage to Dubai (via boat through
Yemen) and for drawing up a contract for her to work as a domestic worker. Dorna
never saw the contract, but was told she would be met by another recruiter upon
her arrival in Dubai.

When she arrived in Dubai after a long journey she was met by a recruiter and
then taken to the home of her new employers, a Lebanese family who had moved
to Dubai a few years earlier. The family took Dorna’s passport and few personal
belongings that she had brought with her, and she never saw them again. The family
made Dorna work up to 18-hour days, often locked her in the house when they
left, and did not provide her dinner on a majority of weeknights. “But I don’t know
where to go. I'm illegal lady, coming illegally, so 'm not going to embassy or police.
But where to go?” she asked rhetorically. When she complained, she was beaten,
and the male head of household would make further advances toward her, making
sexual threats that he would rape her one night while she was asleep. She was very
afraid of these threats, so one afternoon she ran away from the apartment where she
had been sequestered for the last six months without pay.

'That day, Dorna jumped from the window of her room on the third story of an
apartment building. When she jumped, she injured her right leg badly, but instead
of going to the hospital or police, Dorna decided to go to the church that she had
been permitted to attend once a month. “I know other Ethiopians at the church,
I know if I can get there, I can get help,” she said. However, she did not know her
way around town, and her injured leg severely restricted her mobility. After a few
days of living on the street she met a young Emirati man who wanted to help
her. After a few weeks, Dorna became romantically involved with this man and
eventually became pregnant. The man was very happy to hear that she was pregnant
and showered her with gifts and attention. He also promised her to get her a legal

15. de Regt 2010.
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visa and be her sponsor and potentially her husband. Dorna was overjoyed. During
this period, she converted to Islam and became very involved at the local mosque
that her Emirati boyfriend attended. After their son was born, however, things
changed. The young man, who had not yet succeeded in retrieving her working
papers or passport, suddenly became agitated with Dorna and ordered her to leave
the house with the baby. He told her his family had heard about their situation and
did not approve of his decision to live with Dorna for those two years. He gave her
some money for the child and sent her away. Though Dorna did not know it at the
time, her son was undocumented because the boy’s father had never acknowledged
paternity. If caught, Dorna would likely be deported, but her son would remain,
stateless, in the UAE, according to UAE law. Technically, Dorna might be able to
seek out Ethiopian citizenship for the young boy; however, even a suspicion that
the child may have Emirati paternity would be enough to hold the child in-country
until paternity could be established.

When she faced troubles with her boyfriend, Dorna and her son moved in with
some of her friends from the mosque while she tried to look for any possible type
of work to earn enough money to pay off the fines she incurred having overstayed
her visa and to procure an outpass to return to Ethiopia with her son. Limited
by not having legal working papers, Dorna began by working in a restaurant in
the Ethiopian neighbourhood in town. After a few months working at this job,
however, she was not getting paid. One evening, she met a group of women at the
restaurant who worked as sex workers in a bar called Fantasia. They told her what
her earning potential could be and she decided to join them that evening. This
marked the beginning of Dorna’s work in the informal economy of sex work. After
a few months working at Fantasia, Dorna was arrested one night in a raid. She was
put in jail for three weeks and not permitted to see her son, who was still at the
home of her friends with whom she had been living.

Elham was born in a local hospital in Ras Al-Khaimah, UAE. Now twenty
years old, Elham has returned to work as a volunteer in the same hospital in which
she was born. She has never left the tiny Emirate of Ras Al-Khaimah, not even to
visit Dubai. From the little that Elham knows, her mother was a Nepali woman
who had a “love case,” according to the prison wardens who narrated her story to
Elham. Her mother had migrated to Dubai initially to work as a domestic worker.
There she had met another Nepali young man working as a security guard at a
local business. When he was transferred to Ras Al-Khaimah, he persuaded Elham’s
mother to join him, which she did, absconding from her sponsor in Dubai, thus

rendering her illegal. Elham’s father and mother had moved in with each other
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in Ras Al-Khaimah and before long, Elham’s mother became pregnant. At some
point, her mother was arrested, but Elham was not clear on this aspect of the story,
as different jail wardens, including the one who informally adopted her and had
raised her thus far, had told her different versions.

Elham’s mother was arrested and tried for the crime of zina, like many other
women who become pregnant outside of wedlock.’® The wardens were unclear
about whether her mother had been initially picked up because she was without
working papers or whether someone had seen her swollen belly and brought her
in. Either way, she was arrested and sent to jail after giving birth to Elham in a
hospital. As soon as she was born, Elham was sent to live in the prison with her
mother, who remained staunchly by her side for two years, refusing to go back to
Nepal without her.

When Elham was just over two years old, her mother was informed that she
was going to be deported, but that the child could not come with her. Distraught,
she begged Amira, one of the prison guards with whom she had grown close, to
take Elham in and to take good care of her. Amira had grown quite close to Elham;
she had been working tirelessly to get her travel documents in order so that she
could return with her mother. Many of the wardens were able to successfully help
the women in their charge, and Amira noted that she alone had seen over a dozen
babies return home with their mothers.

For the first few years that Elham lived with Amira, the latter continued to
work to procure travel documents, citizenship papers, or some type of documentation
tor Elham. Frustrated at the seemingly never-ending series of closing doors, Amira
finally accepted that Elham was likely to live with her, stateless, in Ras Al-Khaimah
for many years to come. Elham and Amira grew closer as time passed, and Amira
was able to talk with friends of hers at a local school to allow Elham to enroll
in classes, despite her undocumented status. After graduating from high school,
Elham began volunteering at the hospital in which she was born. Elham is now
twenty years old and has never left the borders of the UAE. She remains, stateless,
for the forseeable future, in Ras-Al-Khaimah.

As these stories show, migrants may end up moving, working, or living outside
of the formal contours of the “legal” or “regular” economy for a variety of reasons.

For many of my interlocutors, a combination of having to be creative in the face

16. Zina is the act of unlawful sex outside of marriage. Within secular law in the UAE, zina
appears in the Federal Penal Code (FPC, Law No. 3 of 1987). The Penal Code includes
Sharia Law.
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of ever-changing and harsh laws about migration, employment (through Zafala),
and citizenship, as well as a desire to mobilise their intimate lives led them to the
irregular economy. Someone like Dorna chose (from among a series of limited
options) to migrate irregularly because formal migratory routes were not available
to her due to anti-trafficking legislature seeking to restrict the out migration of
women in particular. Having begun the journey in an irregular fashion, it became
increasingly preferable for her to choose not just irregular migration but also
irregular employment. For people like Dorna, they chose the space of the irregular
economy because it afforded them more freedoms, rights, and empowerment and
also allowed them to fulfill their intimate lives. They do, however, experience some
vulnerability in the spaces of the irregular economy, and this vulnerability also plays
out in their intimate lives. Children of migrants, such as Elham or Dorna’s son are,
in a sense, born into a situation of irregularity. Produced by laws about gendered
employment as well as citizenship laws, these children’s situations and lives seem
somewhat bleak. Though Elham — and at least seventeen other young people in
similar situations with whom I spoke — was able to mobilise through her irregular
status and work informally, her situation in the UAE remains precarious. Thus, it is
important to recognise at least three aspects of irregular migration, employment, or
status, which are eclipsed by policies that do not take into account lived experience.
The first is that irregularity is most often produced by policies seeking to curb
(gendered) migration and citizenship as can be seen in the cases of all three women
introduced previously. The second is that irregular migration or working status can
be seen and experienced as a more lucrative and empowering strategy and one that
can afford migrants with limited mobility and many options for economic, social,
class, physical, and intimate mobility."” Finally, it is also important to highlight that
while living, moving, and working irregularly may be attributed to weak laws and
policies and may be seen as the comparatively desirable option, migrants encounter
vulnerabilities when living and moving in these spaces. These include the possibilities
for arrest or deportation — what Nicholas DeGenova has termed “deportability™® —
as well as precarious living and working situations wherein migrants are regularly

abused, not paid their wages, and subject to difficult working conditions.

17. For an in-depth discussion of what I mean by “intimate mobility,” please see Mahdavi
(forthcoming).

18. De Genova 2002.
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Irregularity and Intimacy — Intimate Migrations and Their Contents

Some migrants prefer the space of irregular migration and employment and are
emphatic that they do not desire the opportunity to change their status. Several
of my interlocutors indicated that it was only because their work was outside
the sphere of the formal economy that it was lucrative, and they would not want
their industries regulated by state laws. Other interviewees said that they did not
“trust” their home countries or receiving countries and instead preferred to seek out
irregular migratory routes (which seemed more expedient with less bureaucracy) or
employment rather than having to “entangle” with the “state.”

Migrants often make decisions that are best for themselves and their loved
ones, not necessarily in accordance with laws or formal migratory and labour
trajectories. It is often the case that migrating or working irregularly is the more
desirable option due to financial opportunities and available avenues for increased
mobility — be that physical, economic, or emotional. Policies designed to address
gendered migration do not take into account the lived realities of migrants and,
in so doing, eclipse the multidimensionality of migrant subjectivities. A focus on
the intimate lives of migrant labourers allows for a more robust understanding of
irregular migration and employment while also foregrounding migrant subjectivity
and the needs of their loved ones. Current policies, including those contouring the
kafala system, citizenship, and reunification laws, and anti-trafficking legislature
need to be assessed from the perspectives of migrant experiences, allowing migrants
themselves to have a voice in policies that most affect their lives. In re-thinking
these policies, migrants and their experiences can be foregrounded in such a way
that narratives which demonise those in situations of irregularity will celebrate the
creativity and outlaw inventiveness that migrants employ in their quests for vertical
and horizontal mobility.
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XI

Irregular Migration from Bangladesh to the Gulf:
Is Combatting It a Governance Challenge?

AKM Absan Ullah*

Abstract: Bangladeshis constitute a significant number of the pool of
irregular migrants in Saudi Arabia. The Kingdom has been experiencing
exponential growth in the number of irregular migrants, which has become
a source of major concern for the government. The harsh policy in place and
cooperation from sending country governments appears insufficient to combat
the phenomenon. In fact, poor governance in the sending countries has
contributed to the irregular migration. This chapter is based on a qualitative
study conducted in Bangladesh between 2011 and 2014 of government
departments and ministries and registered travel agents who send migrant
workers abroad. Interviews were conducted with a select group of 10 officials
and 45 Bangladeshi irregular migrants in Saudi Arabia by administering a
well-designed checklist. No precise data on the number of irregular migrants
is available. There are a significant number of irregular migrants who went to
Saudi Arabia on Umrah and Haj visas and overstayed; some of them were
left in the Kingdom by some government officials; some were left by some
music bands and some overstayed their tourist visa. Others absconded and yet

others abandoned abusive employers who withheld or confiscated their travel

* AKM Ahsan Ullah is Associate Professor and Deputy Dean, Research and Graduate
Studies, Faculty of Arts and Social Sciences, Universiti Brunei Darussalam.
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documents. The sending government’s poor oversight and reluctance to combat
irregular migration in dealing with this issue is evident. Irregular migration
has crucial policy implications for both origin and destination countries and

exposes migrants themselves to insecurity, abuse, and exploitation.

Background

No country in the world is untouched by, or immune to the effects of international
migration — particularly the undocumented form of it (Papademetriou 2005;
Ullah 2011; 2012). Irregular migration goes hand in hand with regular migration
though the extent of this varies depending on how migration regulations in host and
sending countries are implemented. No country in the world can claim that they
send or receive regular/documented migrants only. Some countries are lenient and
tolerant toward them, and some are harsh. Some countries send irregular migrants,
some countries receive them, and some countries are traversed by them. In recent
years, in Asia, the Pacific, the Middle East and North Africa (MENA), Africa and
the Gulf Cooperation Council (GCC) region, irregular migration has become the
subject of widespread public debate (Morehouse and Michael 2011; Ullah, Hossain
and Islam 2015). Globally, this issue has assumed much public prominence in recent
times, with daily reports of potential migrants and asylum seekers trying to reach
the Mediterranean shores or floating on the Indian Ocean, with some of them
tragically losing their lives in the process.

South Asia has undergone different phases of migration since the British
colonial rule came to an end in 1947. In the 1971 liberation war, Bangladesh alone
experienced displacement of 30 million people (20 million Internally Displaced
Persons [IDPs] and 10 million who crossed the border) who moved to neighbouring
countries (Dawson and Farber July 2012; Kelley 2009). Bangladesh, home to 158.5
million people (UNFPA, November 18, 2014), ranks as the world’s eighth-most
populous country. As of 2007, 50% of its urban population was living in squatters
and slums (Duncan 2007). Bangladesh is prone to natural disasters, including
cyclones, tornadoes, storm surges, floods, drought, earthquakes, riverbank erosion,
and landslides (RRCAP 2001). Around two decades of political instability and
political repression perpetrated by governments and continuous natural disasters
have thwarted economic growth and, as a result, poverty levels have remained
almost the same as they were two decades ago while economic disparity has widened
(Ullah and Routray 2003). Bangladesh’s parliamentary democracy came to an end
in 1975 with three coups, after which military dictators periodically governed the
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country from 1975 to 1990. From 2007 until 2015, unelected governments ruled
the country. These circumstances have contributed to the migration flows from
Bangladesh. Widespread poverty, unemployment, underemployment, and pervasive
corruption, in addition to the fact that youth account for one-third of the total
population of Bangladesh (Ara and Tanha 2010), have contributed to the migration
flows.

Migration flows from Bangladesh have been determined by factors such as
religious belief, demand for labour, and emergencies (Ullah 2015). The liberation
war forced a few millions to cross the border to India. On the other hand, in the
early 70s, the Gulf oil boom sparked a different type (i.e., migration based on
religious emotion) of labour mobility from South Asia, especially from Bangladesh
to the Middle East, and Saudi Arabia in particular. Though foreign workers were a
significant part of the workforce starting from the inception of the Kingdom’s oil
industry in the 1930s, large scale inflows of workers began in the wake of the oil
boom in the early 1970s. Since then, South Asian countries, including Bangladesh,
have sent a significant number of temporary labour migrants to work in the Gulf
(Doherty et al. 2014), as local labour supply often could not meet the demands of
the booming construction sector. There are also claims that Saudi Arabia preferred
South Asians, especially Bangladeshis, to Arab expat workers, because they would
be less likely to settle and more easy to control (Pakkiasamy 2004).

Saudi Arabia ranked as the second top remittance-sending country and was
among the top five migrant destination countries worldwide (De Bel-Air 2014).
Of the total migrants from Bangladesh, about one-third live in Saudi Arabia.
From 1976 until 2007, the number of outgoing migrants to Saudi Arabia kept
growing, though there has been a sudden drop from 2008 (BMET 2014). Two
sets of explanations are offered for the steep drop. One set argues that this drop
is a result of deteriorated diplomatic relations with the Kingdom, while the other
set claims that the economic slowdown, rise in the number of local workers, and
increasing competition from other labour-exporting countries have contributed to
this (Miah, Khan and Rahman 2013). Though the government of Bangladesh does
not track return migration, it is estimated that over a 10-year period, from 2000 to
2010, return migration from the GCC countries was approximately half of regular

migrant outflows (Islam 2010).
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Figure 11.1: Migration trend from Bangladesh

Number of migrants from Bangladesh to Saudi Arabia from 1976 to 2014
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'The desire to visit Makkah and Medina for pilgrimage has played an important
role in increasing migration from Bangladesh to Saudi Arabia. During the 1970s
and 80s, Bangladeshis used to pay visits to a returnee from pilgrimage to Saudi
Arabia. They considered it as a religious responsibility. This is not to say that religion
alone explains the Bangladesh-Saudi Arabia migration flow, but it seems to have
been a contributory factor. The strained relationship between the governments of
Bangladesh and Saudi Arabia have played negatively in the migration landscape.
As a result, for the last few years, migration flows from Bangladesh to Saudi Arabia
have come to a halt. In the wake of this development, potential migrants have
sought to find alternatives i.e., irregular avenues. Getting to Saudi Arabia illegally
from Bangladesh is not easy primarily because of its location. Saudi Arabia has
practically impermeable borders (except for the one with Yemen). UAE and Oman
are not considered a threat to the security of the Kingdom. Eritrea and Sudan are
separated from Saudi Arabia by the Red Sea. Saudi Arabia and Iraq are separated
by a 965 km wall which consists of twin fences and a ditch, and extends from
near Turaif, where Saudi Arabia meets Iraq and Jordan, to Hafar al-Batin, on the
Kingdom’s border with Iraq and Kuwait.

'This chapter is based on a qualitative study conducted between 2012 and 2014
in the relevant government departments and among registered travel agents involved
in exporting manpower. Interviews of 10 selected officials and 45 Bangladeshi
irregular migrants in Saudi Arabia were conducted by administering a well-
designed checklist. Irregular migrants from both locations (Bangladesh and Saudi
Arabia) were selected on a snowball basis: They considered themselves irregular (in
their own words, “illegal”) and they remained in Saudi Arabia as irregular migrants
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at least for six months. Government officials were selected purposively. This research
went through the American University in Cairo (AUC) ethical review process since
this involves human subjects.

Table 11.1: Distribution of respondents

{Il;fglg::l?: Locations of interview f %
Saudi Arabia 14 31
Bangladesh 31 69
Total 45 100
Officials Locations of interview
Saudi Arabia Government official plus 1 travel 2 20
agency owner
Bangladesh Government officials, 3 travel 8 80
agency personnel and 3 brokers
Total 10 100

Governance and Irregularity

In literature various terminologies are used indifferently to denote irregularity in
the migration process such as illegal, irregular, undocumented, clandestine, and
unauthorized. “Illegal” is against the law, and “irregular” is against the regulations.
While an act may be illegal, a person is not. Irregular migrants are persons who
contravene regulations related to migration in their host country (Fargues 2009).
The Kingdom of Saudi Arabia has been experiencing exponential growth in
the number of irregular migrants, which has become a cause for major concern.
Bangladeshis constitute a significant number of the pool of irregular migrants in
the Kingdom. Existing policies and sending country government measures have
proved insufficient to combat irregular migration. Poor governance in the sending
countries has also contributed to this phenomenon.

This chapter looks into the issue of governance failure in combatting the
growing irregular migration phenomenon. It asks a few pertinent questions
related to the flow of irregular migrants. The IOM (2010) had the same type of
questions related to irregular migrants who are susceptible to falling into the hands
of smugglers. For example, does the specific country have specific laws that make
migrant smuggling and trafficking in persons crimes? Does the administration
investigate irregular migration and prosecute those guilty of offences? And to what
extent do the policies and related legislation respond to the need to address irregular

migration at the international and national levels?
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Figure 11.2: Migration path migrants go through
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Source: Adapted from Rahman 2004:382; Ullah 2010.

Irregularity implies that a certain set of regulations have not been complied
with or respected in the move to migrate. This may sound like it is the fault of the
migrants. However, making potential migrants abide by rules is the responsibility of
the government. The failure to do so is a failure of governance. Hence, lately policy
attention has shifted from the political economy of migration (Freeman 1994) to
the legal system.

For the recipient countries, this is an unwanted, undesired, unexpected or
unaccepted phenomena while for the sending country it is necessary for a variety of
reasons such as increasing dependency on remittances and easing unemployment.
The current failure in developing an adequate understanding of irregular migration
has resulted in various terminologies being used to denote irregularity, such as
irregular, illegal, undocumented, unauthorised, clandestine, unsafe and backdoor
migration.
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Table 11.2: Existing policies, acts and ordinances related to migration

Name Category
Expatriates' Welfare Bank (2010 number - 55 Rules) Act
Special facilities for remittance sender nonresident Bangladeshi - 2008 Policy
Foreign Employment Policy - 2006 Policy
CIP Selection Policy - 2006 Policy
Recruitment Agency And License - 2002 Policy
Wage Earners Welfare Fund Rules 2002 Rule
Emigration Ordinance 1982 Ordinance
Bangladesh Entry Control Act 1952 Act
Bangladesh Passport Act 1920 Act
Bangladesh Immigration Act Act

Source: Ministry of Expatriates’ Welfare and Overseas Employment (MEWOE), 2011; Ullah,
Hossain and Islam, 2015.

Irregular migration is an area of investigation under broader migration
management that concerns governments of sending, transit, and receiving countries
(IOM 2010). The outcome of irregular migration may be detrimental to the
migrants themselves as well as both sending and receiving countries. Bangladesh
evidently has failed to combat irregular migration. As a result, it is facing an
embargo in sending migrants to certain countries and stricter regulations than ever.
'The decision made by the Saudi government on March 22,2015 to suspend Umrah
visas for Bangladeshis is an example. The government expressed serious concerns
about the Bangladeshi travel agencies that deal with Umrah visas. It claimed that
thousands of Bangladeshis did not return after their Umrah was performed. The
allegation has been that these travel agencies are involved in human smuggling in
the name of Umrah (Khan 2015).

In the last four decades, Bangladesh has undergone a number of phases of
migration. The many changes in the political system, difficult economic situation,
and natural climatic emergencies since the liberation war in 1971 created conditions
that have contributed directly or indirectly to the current migration scenario. The
tollowing table demonstrates the interplay between migration and governance and
shows how the role of government becomes trivial during different time periods.
In the table, facilitators are placed in order of significance of the role they played
in different phases. Often brokers and government (in government managed

migration) appear as competing agents.
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Table 11.3: Timeline: migration and role of government

Years Status Facilitators / Major Major factors
intermediaries | destinations contributing to
status
1971-73 Refugees Self; India Liberation war and
IDPs International Pakistan post -war crisis
organisations;
Networks
1974 -76 IDPs Self; India Famine and post -
Forced Networks Middle East famine crisis
Migration International and other
Refugees Organisations countries
Economic Governments
1977 -80 Economic Government; Middle East Economic
Students Self Southeast Better future
Agents Asia Studies
1981 -90 Economic Government; Middle East Economic
Highly skilled | Agents; Southeast Studies
Temporary Networks; Asia Pilgrimage
Students Self East Asia
Europe, North
America
1991 -2006 Economic Brokers; Southeast Desperate
Highly skilled | Agents; Asia Economic
Desperate Networks; Middle East Political
Temporary Self; East Asia Umrah/pilgrimage
Students Government North Studies
America and
Europe
2007-2015 Economic Brokers; Middle East Desperate
Highly skilled | Agents; Southeast Economic
Political Networks; Asia Political
asylum Self; East Asia suppression
Temporary Government North Umrah/pilgrimage
Students America, Choice
Female/DH Europe and Studies
Business Africa

Source: Author.

In practice, three legal and regulatory frameworks relating to migration exist
in Bangladesh: international instruments; the domestic laws of both the destination
countries and Bangladesh; and the bilateral agreements between Bangladesh and
the receiving countries. There are several relevant laws focusing on the two main
elements of migration that are within the mandate and scope of the government,
i.e., maximisation of labour migration and the protection and welfare of the

migrants working abroad. An interview with a relevant government official reveals
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that sufficient efforts have been made to consolidate the laws and update them so as
to address contemporary migration issues. Despite these advances, positive results
are rarely visible at any level of migration process (Ullah, Hossain and Islam 2015;
Siddiqui 2003).

'The Bureau of Manpower, Employment, and Training (BMET) of Bangladesh
operates 42 District Employment and Manpower Offices (DEMOs) to provide
business and entrepreneurial training to potential migrants and returnees to
encourage best use of resources (and remittances). However, lack of sufficient funds
and widespread corruption in fund management thwart the services of the DEMO
(ILO 2013). Additionally,a new Welfare Branch of the BMET has been established
to assist in the repatriation of stranded migrant workers and the remains of workers
who die overseas, as well as to assist families in the collection of owed salaries or
remittances (Ullah, Hossain and Islam 2015; Mian, Khan and Rahman 2013). One
travel agency official complained to me that the expansion of BMET’s scope will
only widen the scope for corruption. However, when the interviewer asked what
the best policy would be for the government to combat irregular migration, an
official responded that the government had every intention to manage migration in
the most efficient manner. When his attention was drawn to incidents of migrants
floating on unseaworthy boats, the official’s response was not encouraging. His
replies reminded me of the statement made by the Prime Minister of Bangladesh
Sheikh Hasina on May 23, 2015, in which she criticised migrants leaving the
country, many of whom were stranded in dire conditions at sea, as “mentally sick”
and accused them of hurting the country’s image. She warned that punishment
would have to be given to those who are moving out of the country “illegally.” The
prime minister’s statement was a signal that the government was not going to work
on improving the conditions of the migration process, and the corrupt travel agents
would go unpunished.

Our interview with a travel agent broker clearly points to the state of affairs.

Travel agent broker: Our responsibility is to collect clients. We get commission

on every client.

Question: Would you please tell me more about where you meet them, how

do you convince them?

Answer: (Yelling at the interviewer): Oh everyone is desperately wanting to

go abroad. Only that they have no means. We offer them better options.

Q: Like?
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A: Payment in instalments. We help in selling their assets, if any, to secure
sufficient funds for their migration. They may not be in a position to do so.
We do that on their behalf.

Q: If, at the end, they decline to migrate or pay?
A: No problem, we deduct an amount from their deposit.
Q: Deposits?

A:Yes, they have to deposit a certain amount when they express their intention

to go abroad.

Q: Do you have any idea whether your clients would be migrating in a legal

way?

A: That is not our job to look at. Our company is good and it takes care of

those legal issues.

'The irregular status of migrants is linked to their vulnerability to a wide range

of abuses. Types of abuse range from exploitative employment and pay practices to

physical and sexual abuse. Many of these problems can be traced to the dysfunctional

dynamics of the recruitment system for Bangladeshi workers, especially the

high levels of corruption at play within it. The recruitment process begins with

potential overseas sponsors stepping forward (Kibria 2011:3). Recruiting agencies

in Bangladesh that belong to BAIRA are in a position to act as intermediaries to

arrange recruiting issues with overseas employers and Bangladeshi workers.
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Another interviewee said:

I never knew that life would be so difficult here. I spent so much money to

come here. I could have gone to America rather. But I was cheated.
Q: Who cheated?

A:1 was made a member of a government delegation six years ago to come to Saudi

Arabia. I was told I would be given a high salaried job.
Q: Please tell me more what made you believe them?

A: T believed because I was told that this was not the first time, many people before
were brought to many countries, including Saudi Arabia, and managed to obtain

good jobs. They are respectable persons. I never thought they could cheat me.

Q: How much money did you pay?
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A: It was about 8 lac taka (about $10,000). I felt good at the airport because there

was no hassle at the airport. Everyone saw us off respectfully.
Q: How did you manage to stay back in Saudi Arabia?

A-They just left me! They went out of the room and said that they would be back.
They never did. I knew a Bangladeshi staying close to my hotel. I told him about the
story. He helped me to secure a job. I was planning to go to our embassy but I knew
that would result in repatriation. I did not want that at that time because I did not

have any money left to repay the loan I made to finance my migration.

As long as high-level corruption in government and neglect on the part of the
highest echelons of the government continue, no policy can make any difference in

combatting such irregular migration.

Irregular Migrants in the Kingdom

Irregularity may result from a deliberate breach of the law by the migrant, or from
a change in the law itself that affects the migrant’s status. Irregular migrants are
not a homogenous group but belong to three distinct categories: labour migrants,
refugees and transit migrants (Fargues 2009:6).

Clearly, the economic landscape of the GCC countries has been shaped by
migrant populations. This region is the most popular destination for temporary
labour migrants from South and Southeast Asian countries. The biggest employer
of foreign workers in the Gulf is Saudi Arabia with almost 7 million legal foreign
workers who constitute around two-thirds of the total workforce (Pakkiasamy
2004). Anecdotes suggest that another two to three million migrants are staying and
working without any proper documents. Of about 8 million Bangladeshi migrants
worldwide, one-third (or about 2.58 million) joined the labour market in Saudi
Arabia. It is notoriously difficult to estimate how many of them are working in the
Kingdom without proper documents. However, from the number of deportees from
a country, we can make a guessestimate. For example, Saudi Arabia deports about
700,000 per year (Shah 2008). This does not necessarily mean that all irregular
migrants are deported or all deportees are irregular. Some recent news provides us
with an idea about the magnitude of the problem of irregular migration in Saudi
Arabia. For example, Islam (2013) says that around 750,000 Bangladeshi migrant
workers have benefited from an amnesty ofter for illegal workers by Saudi authorities.
The Bangladesh embassy in Saudi Arabia reports that of the beneficiaries, about
400,000 undocumented workers’ passports were renewed and issued while around
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350,000 workers, who were at the risk of becoming undocumented, were able to
change their professions. I have argued in another publication that the number of
migrants in Saudi Arabia could be even higher due to the fact that Bangladesh does
not have a net account of migrants (see Ullah 2013).

I attempt to describe the category of irregular migration that may encompass
Bangladeshis. For this, I use the concept of irregular status of migrants as presented
by Jandl (2004), Ullah (2010), Zohry (2011) and Tapinos (1999). The categories of
irregularity used by these authors present a few practical problems. This starts with
the fact that a particular person may change his/her status over time, sometimes
more than once. Therefore, persons may enter a country legally but then overstay
their visa. First the person’s presence is legal, then it turns illegal. The person
may later be regularised, thus becoming legal again, and still later fall back into
irregularity. In some instances, some peoples’ stay turns irregular due to changes
of laws and regulations. They may enter with legal documents and possess a legal
residence permit, but the laws that regulate residence may undergo a change
affecting a proportion of legal migrants and making them illegal migrants, usually
with a deadline to legalise their status or leave the country (Zohry 2011).

Another interview provided an insight into the avenues of becoming an
irregular migrant:

“I have been trying to go out of the country since long and was exploring the
avenues. A friend sent me to his friend, an actor, saying, ‘Meet him, he will
help to materialise your dream.’I met him. He gave me startling information.
He said their group was going to the Middle East to perform on the occasion
of the Bangladesh independence day (It is a regular practice for expatriates to
invite artists from Bangladesh). In such cases, obtaining a visa is easy. I may
join them if T wish. I calculated the potential risks. I was given two weeks’
time to collect the required amount of money. I collected about 6 lac (about
$8,000) and handed it over to the actor.”

Q: Did you ask or think what are you going to do there, if you can successfully
get to the destination?

A: No.

Q: Why? How were you sure you could secure a job or if you can get to the

destination at all?

A:They are respectable people. I was sure they would not throw me in the

ocean.
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Q: Ok, did you think why they asked for 6 lac taka? It is a huge amount of
money for getting you to Saudi Arabia.

A: He asked for this amount. I did not think about anything. I thought that

was a golden opportunity for me. My family members also did not stop me.
Q: Then what happened?

A:Once I got to the destination, his colleagues explained that finding a job
is not their responsibility. I was not sure what to do and say. I tried to see the
actor. I failed because he seemed to be very busy. Later I came to know that
three others in the same group were also smuggled into the country like I
was. They left me. I was arrested in (perhaps) the second week of my stay. It
was a difficult time without Arabic language skills. After more than a year I

was released.

The outcome of irregular migration varies from person to person and from
destination to destination. It could be damaging, horrific,and dangerous to migrants
themselves. They remain invisible and, as a result, cannot be traced easily to be
helped. The potential outcome of irregular migration could be: frequent arrest or
detention en route, in transit and destination countries; deprival of basic rights, life-
threatening risks; and repatriation. This study found a number of factors that explain
the large number of Bangladeshi irregular migrants in Saudi Arabia. For example,
there are a significant number of irregular migrants who went on the Umrah and
Haj visas and stayed put; others were left in the Kingdom by government officials,
or by some music bands, and some overstayed their work visa. Some absconded
abusive employers who withheld or confiscated their travel documents (Table 11.4).

One respondent was very open in his interview.

Q: You said you did not return after performing your Haj. Would you add a

bit more on why you did so?

A: Haj was my secondary aim, I wanted to stay in Nabiji’s soil (in the land of
the Prophet), work there, and die there. After I was arrested, I tried to make
the police understand my intention. They did not pay heed to me.

Q: Did you know it was not legal and safe?
A:Yes, but I did not want to stay there to do bad things.
Q: Did the travel agency know your intention?

A: Yes, this happens with their knowledge.
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Q: How do you know that?

A:'Those who express such intention to them have to add extra money to the

rate fixed for normal cases.

Table 11.4 shows that about one-third of the sample resorted to Umrah visa
to move to Saudi Arabia and stay back and about 29% overstayed their work visa.
Sixteen per cent came to Saudi Arabia with a music band and did not leave. One
respondent who returned after being released from a prison in Saudi Arabia said:

“I stayed in Saudi Arabia for about a year without any documents.”
Q: Why did you not have any document?

A:The company I used to work for was very repressive. There were no fixed
working hours. I used to work almost 24 hours. Salary was very low and was
paid irregularly. I was not able to send money home when I needed to. So,
my debt in the home country was growing bigger. I thought some more years
of stay whether legally and illegally would help recoup the money I spent on

financing migration.

Q: Did you face any problem?
A: Many.

Q: Like?

A: Salary was reduced by half. They became more repressive because they
knew I had no legal documents. I had no way for redressal. I was scared of

going out for my groceries and for other needs. Police there are very bad.
Q: How did you manage to leave the country?

A: I was arrested and was in jail for a few weeks. Then the government
declared amnesty for those who wished to go back and on travel pass I was

able to leave.
Q: Does this mean you had a work visa initially?

A: Yes.
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Table 11.4: How migrants become irregular — Pathways

f %
Umrah 15 33
Haj 4 9
Government officials 6 13
Music band/cultural organisations 7 16
Overstayed work visa 13 29
Total 45 100

Source: Field data 2012-2014.

Travel agents and brokers explained how difficult it is to obtain manpower
export licenses without bribing. A few travel agency owners are relatives of ministers
and MPs. Our interview further revealed that a sitting MP is allegedly directly
involved in human smuggling. This is endorsed by media reports (such as Prime

News 2015).
Q: Did you initially plan to stay back in Saudi Arabia?
A: Yes, because I thought this was the best way to enter the country.

Q: Umrah is something religiously very sensitive. So why did you decide to

use this method to enter?

A: The broker in fact gave me ideas that this would be the best for me and

there was no other option to go there.
Q: Do you mean to say that the travel agency knew about your plans?
A: Yes, of course.

About 40,000 pilgrims went to perform Umrah facilitated by 50 travel agents
from Bangladesh last year. The government of Saudi Arabia accused the agencies
of involvement in human trafiicking under the pretext of arranging Umrah/Haj
visas (Karim 2015). The authorities claimed that 11,483 pilgrims on Umrah visa
did not return to Bangladesh in the last few years. The Saudi government alleged
that that they were trafficked to the country and has suspended issuing Umrah visas
for Bangladeshis for an indefinite period of time and blacklisted those 50 travel
agencies (Dhbaka Tribune 2015). These irregularities have also led the government to
bring about changes in the policy on Umrah visas (Al-Amin 2015).
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Under the new rule, Umrah pilgrims can stay in Saudi Arabia for a maximum
of 14 days, and the travel agencies cannot bring in large batches of pilgrims at
one time, especially during Ramadan. Also, visa applicants for Umrah will soon
have to record their biometrics before travelling to the Kingdom. More stringent
rules await aspirant Bangladeshi Umrah/Haj pilgrims. Severe weaknesses in the
migration governance system in Bangladesh have been detected. A newspaper
reported that some dishonest officials from the Bangladesh passports office issue

“official or government passports” in exchange for bribes to people who try to sneak
out of the country (Daily Aamardesh 2015).

Conclusion

Bangladesh boasts growing remittances from overseas migrants and their
contribution to the country’s GDP is significant. About one-third of the total
remittances the country receives come from Saudi Arabia. Yet, migration governance
in Bangladesh remains fragile. It is as though the government is reaping the fruit
without sowing the seed. No meaningful efforts have been made by the government
to improve the migration process, though it never fails to take credit for the growing
remittances. It is frustrating when the head of the government makes statements
that are derogatory of migrants leaving the country through illegal means, member
of parliaments and government officials are involved in human smuggling, and
some government officials take bribes to issue certificates to illicit travel agencies.
No effective actions to counter these are visible. Understandably, migration through
legal channels is time consuming due to its highly bureaucratic nature. As a result,
potential migrants pay exorbitant amounts of money to finance their migration
(Ullah 2008; 2010). This study offers an important finding that potential migrants
accept the fact that in future they are going to be irregular, meaning that a significant
number of them become irregular by intention. The role of government is getting
weaker and more recruiting agencies are getting licenses for manpower export.
Irregular migration, a variant of international migration, concerns both the
less developed and developed countries, though the magnitude and dynamics of
the problems are different. Receiving countries are concerned about the perceived
threats to security, social unrest, and stiffer job competition, while sending
countries are concerned about migrants’ rights and welfare, and salary issues, and
the fundamental rights of those who enter the unauthorised migration stream
(Papademetriou 2005). As both receiving and sending countries are affected by the
migration process, the effective management of it rests on governments on both

sides.
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Bangladesh is not a signatory to the United Nations Convention against
Transnational Organized Crime adopted by the General Assembly Resolution
55/25 on November 15, 2000. This has perhaps contributed to the government’s
reluctance to take strong action to bring human trafficking to an end. Widespread
corruption, cronyism, and near absent transparency in the government have
complicated issues. Poorly managed migration and an absence of a sound and
comprehensive immigration policy in Bangladesh have largely contributed to an
unabated flow of irregular migrants. The neglect and denial by the government of
Bangladesh has only aggravated the gravity of this longstanding problem.

According to the US Department of State (2014), Saudi Arabia failed to fully
comply with the minimum standards for the elimination of trafficking and to make
significant efforts to do so. In 2013, Saudi Arabia did not prosecute any trafficking
offenders. To combat irregular migration, sending, transit and receiving countries
have to work in coordinated manner. Blaming each other or punishing sending
countries alone may prove shortsighted and harmful for all. The sponsorship system,
including the exit visa requirement, continues to restrict the freedom of movement
of migrant workers; the withholding or confiscating of the travel documents of
the workers remains widespread because legislation prohibiting the practice is
not enforced; officials continue to arrest, detain, deport, and sometimes prosecute
trafficking victims for unlawful acts committed as a direct result of being trafficked
and have been receiving serious criticism from many governments and many human
rights organisations (US Department of State 2014). There is no denying that both
sending and receiving parties have downplayed the issues of irregular migration.
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XI1

Egyptian Irregular Migration
in the GCC Countries

Ibrahim Awad & Nourhan Abdel Aziz*

Abstract: The Gulf Cooperation Council (GCC) region is a major destination
for Egyptian workers who seek “temporary” employment opportunities and
higher standards of living. While the vast majority of Egyptian migrant
workers in the Gulf are regular migrants, a minority stays in the GCC
countries in irregular situations. This chapter looks at the causes of irregular
migration at destination and origin. It briefly discusses the £afala system and
its consequences, which can bring about irregular migration. It, then, analyses
the functioning of the Egyptian labour market, especially for the young,
and examines the operation of the institutional system of labour migration
in Egypt. It is the assumption of the chapter that the interaction between
causes at destination and origin generates irregular migration. The chapter,
then, reviews, to the extent that our sparse data allows, the dimensions of
Egyptian irregular migration in the second largest external labour market
for Egyptian workers, Saudi Arabia, as well as in another of its main GCC
destinations, namely, Kuwait. It is unfortunate that available information is
scant. In Egypt, information on deported Egyptian migrants is supposed to

Ibrahim Awad is director of the Center for Migration and Refugee Studies (CMRS) of the
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be accurately documented by the Interior Ministry. However, the data is not
made available to the public, which makes field work with deported migrants
difficult. We have employed scarce data published by Saudi Arabia and Kuwait

on the numbers of deportees and on some specific cases of deportation.

Introduction

Migration in an irregular situation, known in short as irregular migration, takes many
different forms. According to Article 5 of the 1990 International Convention on
Migrant Workers, migrant workers are considered to be documented or in a regular
situation “if they are authorized to enter, to stay and to engage in a remunerated
activity in the State of employment pursuant to the law of that State and to
international agreements to which that State is a party.”! When these conditions
do not apply, they are considered irregular. Access to the territory without official
authorisation and overstaying the authorised period are among these forms. But
informal employment, even when access to and stay in the territory are legal, is also
considered in this category. In other words, using legal access for purposes other
than those for which entry was authorised is irregular migration.

'The members of the Gulf Cooperation Council (GCC) do not use the term
“migrants” to designate foreign nationals staying in their territories and employed in
their economies. Migration is, thus, not part of the lexicon of GCC countries. Foreign
workers are designated as “temporary contractual workers.” Immediately, then, there
is the sense that workers should not expect to reside in any of the GCC countries
permanently. Once the contracts under which they were brought in have expired,
temporary contractual workers are expected to leave. Nevertheless, this chapter will
use the terms “irregular migration” and “migrants in an irregular situation.” It will
do so for three reasons. First, this volume is about “irregular migration in the Gulf.”
Second, and more importantly, the chapter considers that the term “migration” does
not imply any expectation on the parts of migrants as to permanence of stay or
any other entitlements. If entitlements or rights exist they will be derived from the
employment of foreign workers and extended stay, not from their designation as
“migrants.” Third, “migrant” as a concept is only considered from a statistical point
of view: any person staying in a country other than his/her country of birth for

twelve months plus one day is a migrant.

1. International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, 1990.
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'The overwhelming majority of migrant workers enter the GCC countries
through airports or, in a few cases, maritime ports: the only significant exceptions
here are Yemenis and, more rarely, Jordanians (for Saudi Arabia). Controlled
airports and ports make it next to impossible to illegally access GCC countries.
Therefore, irregular migration in the GCC countries takes two forms: overstay and
informal employment; and employment for purposes other than those for which
entry was authorised. Causes for irregular migration in the GCC are similar to
those in other countries but they also have their specifics. First, as everywhere else,
migration policies of countries of destination are the main cause for the irregular
situation of migrants. Undoubtedly, migrants would like to migrate regularly.
However, the restrictive nature of policies or the working and living conditions
deriving from them may result in matching supply and demand of migrant labour
both informally and irregularly. In the GCC, restrictiveness cannot be argued given
the high rates of migration growth. Between 2010 and 2015, migrants in the GCC
grew by 32%, from 20.45 million® to 27 million.* In contrast, working and living
conditions and other consequences of the GCC migration policies are causes of
irregular migration. These policies are epitomised by the 4afala system. For reasons
of poor terms and conditions of employment resulting from the actual functioning
of the kafala system, migrant workers may abscond, abandoning the jobs for which
they were contracted. They either informally work for other employers or become
“loose labour,”* working on their own account. Migrant workers may also have been
brought in for fictitious jobs, a result of “visa trading.” These workers may equally
become “loose labour” in order to recoup their investment in migration. In Saudi
Arabia, persons accessing the territory of this country for pilgrimage purposes may
overstay and informally join the labour market.

Second, the causes of irregular Egyptian migration in the GCC countries
are also to be found in Egypt itself. Unemployment, low-quality employment and
informal employment in their own country, especially among the young, push
Egyptians to seek employment in external labour markets, even if it means working
in an irregular situation. Thus, the functioning of the Egyptian labour market may be
considered one cause of irregular migration. The regulatory framework may equally
have something to do with this situation. In other words, institutions responsible for
labour migration, whose primary function is to protect Egyptian migrant workers,

2. Al-Khouri 2012.
3. Forstenlechner and Rutledge 2011.
4. Emala saeba ol dllee.
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may be unable to effectively carry out their role. Approved employment contracts
may later turn out to be fake or are changed causing workers to abandon their jobs.
In situ, representatives of the Egyptian administration, i.e. labour counsellors and
consulates, are not necessarily able to follow up on employers’ respect for approved
employment contracts. This can, also, result in irregular migration.

This chapter will take up the causes of irregular migration at destination
and origin. It will examine the 4afala system and its consequences, a system
that can generate irregular migration. The chapter will, then, briefly analyse the
functioning of the Egyptian labour market, especially for the young and examine,
too, the operation of the institutional system of labour migration in Egypt. It is the
assumption of the chapter that the interaction between causes at destination and
at origin both generates irregular migration and explains it. To the extent of our
available information, the chapter will then review Egyptian irregular migration
in the second largest external labour market for Egyptian workers, Saudi Arabia,
as well in another of its main destinations in the GCC, Kuwait. It is unfortunate
that available information is so scant. In Egypt, deported Egyptian migrants are
supposedly well known to the Interior Ministry. However, information is not made
available to the public, which makes field work with deported migrants difficult:
we lack then a first-hand record of irregular migration in the GCC countries as a
control on assumptions made in the chapter. Some thin information published by
Saudi Arabia and Kuwait on deportee numbers and specifics on some cases of the
deportation of migrants who were staying in irregular situations will be the basis of
this chapter.

Causes of Irregular Migration in the GCC Countries: The Kafala System

The functioning of the kafala system and its consequences may be at the origin
of irregular migration in the GCC for all migrant workers. The kafala system
governs the entry, stay and work of foreign nationals in the Gulf countries. It was
first introduced in the 1930s by the British in Kuwait in response to complaints
by Kuwaiti merchants about competition from Indian nationals. The British
authorities decided that no foreign national would be allowed to enter or work in
Kuwait without a local partner. According to the system which developed and was
adopted by all countries of the Gulf, a foreign worker cannot enter and work in any
GCC country without a local £afee/ (sponsor). The kafeel can be a public authority,

a private firm or an individual.
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Under the system, the worker is tied to the Zafeel. He/she cannot change jobs
or employers without the agreement of the 4aféel.’ The kafala system also gives rise
to an oversupply of labour. The “system” is designed to ensure that visas are only
issued to migrant workers to meet the specific labour needs of employers. Once the
employment relationship is terminated, the 4afee/ is responsible for the repatriation
of workers. The unemployment of migrant workers, therefore, could not exist if
the recruitment procedures worked well. The reality is, however, that unscrupulous
kafeéels may obtain visas for more workers than they actually need. Workers are set
free in the labour market to find jobs in the informal economy as casual labour. If
they do not find jobs, they become unemployed. There are consequences too. In
Kuwait, in October 1999, unemployed Egyptian migrant workers rioted over their
employment situation.®

Working and living conditions stand equally behind irregular migration. In
low-skilled jobs, wages vary according to whether workers are employed by large
or small enterprises, but they are generally low. Low-skilled workers may be made
to work in arduous conditions for longer hours than envisaged by the law. For low-
skilled workers, living conditions in collective densely-inhabited abodes are often
trying and unsafe.”

Policies aimed at restricting the inflow of foreign migrant workers and curbing
irregular migration has emerged in the last two decades. In the mid-1990s, Saudi
Arabia formulated the “Saudization” policy, to substitute Saudi citizens for migrant
workers. The objective was to promote the Saudis’ employment and thus fight
unemployment, especially among the young.® In 2014, Saudi Arabia put a ban on
visa issuance to new companies and to those who employed fewer than ten workers.
Because small enterprises are large employers of migrant workers, this measure can

in itself generate irregular migration.

Causes in Egypt of Irregular Migration to the GCC

'The working of the Egyptian labour market and of the institutional framework

of labour migration to the GCC countries may result in irregular migration.

Al Najjar, unpublished.

Ibid.

Fares 2007.

“The Letter of the Law: Regular and Irregular Migration in Saudi Arabia in a Context of

®© N oW

Rapid Change,” Mixed Migration Research Series: Explaining People on the Move, Regional
Mixed Migration Secretariat, 2014.
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In the functioning of the labour market, labour supply clearly exceeds demand,
which results in unemployment and both low-quality employment and informal
employment. High unemployment and low-quality and informal employment is
particularly prevalent in the age categories where migrant workers are concentrated.
Faced with unemployment and informal employment if they return to Egypt, it
is not surprising that Egyptian workers would join the informal labour market in
the GCC countries. At least, payments for informal jobs are higher in the GCC
than in Egypt.” The actual operation of the institutional framework may either not
detect fake employment contracts or it may be unable to support Egyptian migrant
workers in the GCC countries if their contracts are infringed upon or if jobs turn
out to be fictitious. In both cases, in order to improve returns on their investment in

migration, workers may abscond, overstay or join the informal economy.

The Functioning of the Labour Market

Egypt has been a major country of origin since the early 1970s. Unemployment,
underemployment, low wage levels and poverty became push factors for Egyptian
workers. A 2013 labour market analysis using data of the Labour Force Sample
Survey (LFSS), from 2007 to 2011, reveals just how serious unemployment is in
Egypt. The official figures for unemployment and poverty published in 2012 and
2013 confirmed this and showed how the economic slowdown after the popular
uprising in January 2011 had compounded the problem.'

'The information review generated by successive rounds of the LFSS reveals a
consistently lower rate of growth for employment than for the labour force since
2008, save for 2009-10. With a backlog in jobseekers, this meant persistently higher
unemployment rates. The sharp economic downturn that followed the January 2011
uprising greatly affected the unemployment rate, which increased by 29.7% between
2010 and 2011. Statistical information published by CAPMAS in 2013 shows that
the unemployment rate continued to increase, albeit at a slower pace, in 2012 and
in early 2013. The unemployment rate for men and women reached, respectively,
13.2% and 25% in the first quarter of 2013. Their higher unemployment rates do not
mean that women are particularly affected by migration, be that migration regular

or irregular. One explanation of high female unemployment rates is low mobility

9.  In their chapter in this volume, Shah and Al-Kazi quote an Egyptian worker in Kuwait who
says that with earnings from his informal employment: “he can send money to feed his family

as jobs in Egypt are difficult and the salary is low.”
10. 'This subsection draws on the labour market analysis in Amer and Fargues 2014.
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in the domestic labour market, let alone external ones.!! However, unemployment,
in general, exerts pressures on the terms and conditions of employment, which is
a cause for workers to seek and accept employment in external labour markets,
including in informal jobs.

Unemployment particularly affects those aged 15 to 29 years. The
unemployment rate is, indeed, negatively correlated with age. It reaches a peak in
the 20-24 years age group and then gradually decreases. Young people seeking their
first jobs after completing their studies or dropping out of school are particularly
vulnerable. A specific characteristic of labour market outcomes in Egypt, shared
by other countries in the MENA region, is that unemployment particularly affects
the best educated. This does not imply that the highly-educated are more likely
than other workers to find themselves in an irregular migration situation. Again,
unemployment and lower terms and conditions of employment for all workers push
those at the lower end of the labour market to accept informal jobs.

'The distribution of the unemployed by duration of unemployment reveals that,
in 2010, the vast majority of those affected were long-term unemployed. With the
above extended situation of unemployment that is of long duration and especially
hits the young and the educated, it should not be surprising that a considerable
number of Egyptians choose to migrate for employment, either legally or irregularly.
And it is not unemployment alone that pushes Egyptians to migrate. Low-quality
and informal employment at home also takes its toll. The interplay between low
quality and informal employment in the Egyptian labour market may explain
the readiness of Egyptian migrant workers to engage in informal employment in
external labour markets where, at least, pay is higher.? To illustrate this, take the
following estimates of wage differentials between Qatar and Egypt in 2004. In
Qatar wages, relative to Egypt, stood at 750% in tourism, 569% in tourism, 859% in
transportation, 927% and 1,484% in construction.”

'The findings of a school-to-work transition survey (SW'TS) carried out in
2012 by the International Labour Office (ILO) give a good idea of the quality
of work available to young Egyptians.’* In 2012, a majority of young employees

11. Assaad and Arntz 2005.

12. In interviews conducted with Egyptian migrant workers in Kuwait, unfavourable treatment
and discrimination over low pay and poverty was repeatedly reported; see Taylor, Soudy and

Martin 2015.
13.  El Nozahy 2007, as quoted in Awad 2007.

14. Barsoum et al., 2014. While in most contexts, a young person is defined as a person aged

between 15 and 24 years, for the purpose of the SWTS and related reports, the upper age
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in Egypt (75.7%) had no contract, leaving them vulnerable. The absence of an
employment contract is a key sign of informality."> Paid work, without a contract,
concerned 80.9% of young male workers and 53.5% of young female workers. Only
9.8% of male workers and 26.8% of female workers had permanent contracts.'® The
corollary of the absence of contracts is that 91.1%, or almost all young workers in
Egypt, were classified in informal employment. Informal employment is made up of
two subdivisions: workers in the informal (unregistered) sector and paid employees
holding informal jobs in the formal sector.

Wages are obviously a good indicator of job quality. One quarter of young
wage and salaried workers reported a below-average monthly wage. About one-
half of young employees were within the EGP500-999 per month pay range."”
Professionals made up the highest percentage of young workers in the highest wage
bracket of EGP3,000 and above (2.6%)." Conversely, agricultural workers, clerks
and the young in elementary occupations were those most likely to be in the lowest
wage range (less than EGP300 per month)."” With such low wage levels it should
come as no surprise that young Egyptian workers engage in informal employment
in the Gulf. When it is remembered that agricultural workers get low wages and
that most Egyptian migrant workers are from rural areas, the causes of informal
employment and irregular migration become clear.

A further indicator of employment quality is job satisfaction, the opposite
of which is the desire to change jobs, presumably to find better ones. The SWT'S
brought out how one-half (50.1%) of young workers indicated they would like to
change their current jobs. As many as 50.1% of young working males expressed
willingness to migrate for employment purposes with 15.8% stating they would
move to another country. The attraction — whether push or pull — towards migration
seems to have existed only among young males. Only 2.8% of young female workers
indicated they would consider moving abroad.”® This latter finding confirms the

overwhelmingly male character of international Egyptian migration.

limit was extended to 29 years of age.
15. Awad 2007.
16. Barsoum et al., p.23.
17. Roughly equivalent to $70 to 140.
18. Equivalent to some $420.
19. Barsoum et al., p.26, equivalent to some $42.
20. Barsoum et al., p.28.
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The Operation of the Institutional Framework of Labour Migration in Eg_ypt”

At the Ministry of Manpower and Migration (MOMM), the General Department
of External Employment and Representation (GEDEER) has mandate over
external employment. It encompasses two departments: External Representation
(DER) and External Employment (DEE). Together, these two departments
exercise the protection functions of Egyptian labour migration. Irregular migration
has been partially caused by their failure to carry out their functions effectively. The
two departments do not recruit most workers. However, DEE has the function of
checking the contracts of all workers, including those recruited through their own
efforts. As previously indicated, failures include: the inability to detect unfavourable
terms and conditions of employment, fake contracts, unscrupulous £afee/s and failing

recruitment agencies. The functions of these two departments are reviewed below.

The Department of External Employment
In GEDEER, the Department of External Employment performs several functions:

1. Licensing and renewal of licenses of Recruitment Agencies for external
employment;
2. Approving contracts for foreign employment whether they are directly

submitted by individual workers or by recruitment agencies;

3. Matching supply and external demand for Egyptian labour: workers who
register at the Central Department for Information are included in the
database for external employment. When DEE receives direct demands
for Egyptian labour from external employers or from labour counsellors
posted in countries of destination, it tries to match them with workers in
the database.

4. Matching supply and Saudi seasonal demand for labour during the Haj
season, the time of the yearly Islamic pilgrimage to Makkah.?> Workers
know that the Haj season is one of high demand for labour; they gather
at the Ministry in expectation of being called for interviews with Saudi

21. 'The section on the operation of the institutional framework draws on Center for Migration
and Refugee Studies (CMRS), “Labour Migration Governance in Egypt and Tunisia: The
Case of Egypt,” Cairo, 2014 (FIERI/CMRS project on labour migration governance in
Tunisia and Egypt after the Arab Spring).

22. 'The annual Islamic pilgrimage brings millions of Muslims to Makkah. To carry out services
for pilgrims, there is substantial seasonal demand for labour. Egyptian workers contribute to

meeting this demand.

(o8}
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employers and their representatives. The procedures are the same as with

recruitment in normal times;

5. Examining complaints submitted by migrant workers after their return to
Egypt and finding solutions for them.

External Representation for the Support of Egyptian Migrant Workers

'The objective of external labour representation is to support Egyptian migrant
workers in their countries of employment. For this purpose, Egypt deploys fourteen
labour counsellors, including in each GCC country except Bahrain. Two counsellors
are posted in Saudi Arabia, one in Jeddah and another in Riyadh. Labour counsellors
report to the DER.

Both offices in Saudi Arabia are staffed, in addition to the labour counsellors,
with an attaché and a local secretary. Over one million Egyptian migrant workers
in Saudi Arabia are serviced by four professionals. MOMM officials recognise that
these professionals are far from being enough. The need to open a new office in
northern Saudi Arabia could not be met presumably because of the unavailability of
funds. There is only one labour counsellor in Kuwait for 500,000 Egyptian migrants
there. In the countries where they are posted, labour counsellors maintain relations
with Ministries of Labour, especially their units responsible for migrant workers. In
cases of disputes between Egyptian workers and their employers, counsellors try to
settle disputes. Their attempts are not always successful: employers, particularly, but
also, at times, workers can be rigid. The labour counsellors deal with Ministries of
Interior for residence permits as well as for migrant workers in an irregular situation.

'The performance of labour counsellors depends on their personal initiative.
Some may set up simple computerised information systems where the characteristics
of Egyptian workers and problems they encounter are entered. However, these
systems, when they exist, are not designed in the light of policy needs. Their
sustainability is not ensured. More importantly, they neither form a network nor
are linked to MOMM headquarters in a manner that would allow them to deal
with the problems of Egyptian migrant workers.

The relations of labour counsellors with government ministries in countries
of destination centres on the problems of migrant workers. They are, essentially,
about the terms and conditions of employment, resident permits and irregular
migration. The terms and conditions of employment and residence permits, as
such, are closely related to irregular migration. If they are fair, they prevent it; if
they are not, they may trigger it. Egyptian migrant workers in Saudi Arabia and

Qatar have had experiences that support this assumption. Issues revolve around the
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kafala system. They include changing the terms of the contracts upon arrival in the
country of destination, discovering that no real jobs exist and the inability to change
employers. Egyptian officials have reported that such issues were rare when demand
for jobs was directly intermediated by the Ministry. They were more frequent when
intermediation was made by private recruitment agencies and especially by informal
recruiters.

In Saudi Arabia, when Egyptian workers find employment with more
favourable conditions than the jobs which they were initially recruited for, original
kafeels often refuse the transfer of their sponsorships to the new employers/kafeels.
Other complaints include withholding final payment and a refusal to end the
employment relationship, which is necessary for authorisation to leave the country.
This is considered to be, at times, tactics on the part of the Zafee/ to bargain over
the final payment. It was reported that loopholes in the Zafala system allow some
fraudulent Zafeels to bring in workers for whom there are no real jobs. These Zafeels
make profits out of permits for fake jobs, and they set recruited workers loose in
the informal Saudi labour market. A number of pilgrims and especially workers
recruited at the time of pilgrimage can stay behind and also join the informal
economy. Likewise, regularly-recruited workers at times abscond. They abandon
the jobs for which they were recruited and join the informal labour market, thus
becoming migrants in an irregular situation. When they are arrested, runaway
workers are imprisoned. They are released only with the agreement of their original
sponsors. These workers obviously need legal assistance. Organs for the settlement
of labour disputes are reported to be generally fair, helpful and intent on solutions.
However, they can resort at times to procrastination in order to weaken the position
of workers and to force them to forgo some of their entitlements. Mutatis mutandis,
problems in the Saudi labour market also apply in other GCC countries. A notable
difference is pilgrimage, which allows relatively easy seasonal access to Saudi Arabia,
and the much larger volume of the Saudi labour market.

In Qatar, the kafala system is unsurprisingly also reported to be the cause of
problems faced by Egyptian workers. Kafeels at times surrender workers’ passports
they have retained to the authorities pretending they had run away in order to avoid
payments or to bargain over how much they will pay. Contract changes or changes
in employment conditions and disputes over wages are reported to be common.
'The financial resources that the labour counsellor sometimes has to solve migrant
problems are limited. The labour counsellor may have to turn to wealthy members

of the Egyptian community to mobilise resources for such workers.
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Another example of ineffectiveness in the protective institutional framework
is the actual implementation of a ban on external employment in 24 occupations,
pursuant to a Ministerial decree. The ban is a means to protect workers from
abuse. Most of these occupations are carried out by women: e.g., house managers
and private nurses. Consequent on the failure for employment contracts, which
are necessary to obtaining the external employment permits from the Ministry
of Interior, female workers who suffer from unemployment or low income may
be tempted to travel to a country for which they do not need visas, from there
flying to their final destinations. Workers risk abuse in their determination to earn.
Here again, the Egyptian labour market outcomes combine with the ineffective

protective institutional framework to produce migrant worker vulnerability.

Expressions of Egyptian Irregular Migration in the GCC Countries

As indicated previously, irregular migration in the GCC countries is a result of the
interplay between causes at both destination and origin. Very little to no information
that is useful for analysis is accessible in destination countries or, for that matter,
in Egypt. The scant information available about deportations will be used here to
review some expressions of Egyptian irregular migration in the GCC countries.

In one estimate, in 2013, there were approximately 6.5 million Egyptian
migrant workers abroad, 75% of whom were in Arab countries, including member
states of the GCC.? The reported estimates for the GCC were as follows: 1,300,000
in Saudi Arabia; 450,000 in Kuwait; 260,000 in the United Arab Emirates (UAE);
88,500 in Qatar; 45,000 in Oman; and 12,000 in Bahrain. Migrants in Saudi Arabia
account for about 20% of all Egyptian migration, while those in Kuwait represent
around 7.4%.%

While most Egyptian migrant workers in the GCC are regular migrants,
the existence of irregular migration has been clearly exposed by the increasingly
systematic crackdown on migrants in an irregular situation, especially in Saudi
Arabia, Kuwait and the UAE.The first two are the largest host countries of Egyptian
migrant workers in the sub-region. Even though the number of Egyptian migrants
in an irregular situation are unknown, reported cases of migrant deportation for
those in an irregular situation from the GCC back to Egypt provides an insight
into the scale, forms, and patterns of Egyptian irregular migration in the GCC
countries.

23.  Zohry, Migration for Development, 2009.
24. “Migration Profile: Egypt”2013.
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In March 2013, Saudi Arabia adopted a new immigration policy that included
targeting migrants in an irregular situation.” This involved a heavy crackdown on
businesses who hire migrants in irregular situation and on the migrants themselves.
The Saudi authorities estimated that around one to two million migrants were
working illegally. Hundreds of thousands of migrants in an irregular situation were
deported or compelled to leave. According to the new labour restrictions, foreign
workers are only allowed to work for their Zafeels. They are not authorised to work
independently or to work for another employer. The Saudi authority gave its entire
foreign irregular migrant workforce an amnesty period to legalise their stay and to
conform to the new rules.

In May 2013, two months after the enactment of the new law, the deportation
of six Egyptians following a disagreement with their 4afeels over monthly salaries
and the recovering of their passports stirred fears of repatriation in the Egyptian
migrant community. More than 6,000 Egyptian migrant workers, who considered
themselves in situations similar to those of the deportees, stormed the consulate
in Jeddah. They were seeking the consulate’s support in finding solutions for their
status under the new rules.?

At the expiry of the amnesty in November 2013, Egyptian migrant workers
were among the major nationalities affected by the large-scale systematic raids
at labour sites by the Saudi Ministry of Labour and police operations.?’ Around
300,000 Egyptians were returned to Egypt at the expiry of the amnesty period in
November 2013: this number corresponded to 23% of the total Egyptian workforce
in Saudi Arabia. As aresult, towards the end of 2013 the number of Egyptian migrant
workers in Saudi Arabia dropped from 1,300,000 to under a million.?® According
to the Saudi Labour Department report for 2014, the number of Egyptian migrant
workers was estimated at 968,000 at the end of 2013. They represented around
40% of Arab migrants in Saudi Arabia.” It is more than probable that after the
300,000 repatriations, a number of Egyptian migrants in an irregular situation are
still present in Saudi Arabia.®

25. Ahram Online, May 27,2013.
26. Ibid.

27. De Bel-Air 2014.

28.  The Cairo Post, May 31, 2015.
29. Ibid.

30. Ibid.
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In 2014 and 2015, Egyptian migrants continued to be deported for breaching
residence laws: i.e., for irregular migration. According to the Saudi Passport
Department, migrants overstaying their residence permits were detained for two
weeks before deportation, when their Zafeels refused to renew their residence
permits.*!

Kuwait, the home of the second largest Egyptian community in the Gulf, has
also adopted stricter immigration measures with a view to reducing the volume
of its foreign workforce. Migrants in Kuwait currently make up around 69% of
the population. The Egyptian community is the second largest in Kuwait after the
Indian. In Kuwait, Egyptians are to be found both in highly-skilled occupations,
such as managers, physicians and engineers as well as in low-skilled jobs: they are
labourers, waiters, guards and drivers. Of course, the low-skilled are more exposed
to irregular migration but the highly-skilled can also suffer. Irregularity typically
takes the form of overstaying, but for both the low- and highly-skilled there is the
practice of buying stay permits (igama), or visa trading.*

According to the local media, the Interior Ministry Assistant Undersecretary
for National and Passport Affairs justified, in 2015, the deportations by explicitly
referring to irregular migrant workers who violate or overstay the terms of their
visas. According to his estimates, around 7,000 Egyptian migrants in an irregular
situation were going to be affected by Kuwait’s crackdown on migrants in an
irregular situation.”

Irregular migration, including that of Egyptians, is persistent in Kuwait. In
2011,official estimates had put the number of Egyptian law violators at 24,433
as of February of that year, equivalent to around 5% of the Egyptian migrant
community. From among the violators, 2,664 (10.9%) individuals regularised their
status, 9,585 (39.2%) departed, while 12,184 (49.9%) remained in Kuwait in an

irregular situation.**

Conclusion

Research on irregular migration is arduous, especially when the data on volumes
and characteristics is so hard to come by. It is particularly so when destination
and origin countries of migration guard data as confidential. This is the case with

irregular Egyptian migration in the GCC countries.

31. Ibid.

32. See chapter by Shah and Al-Kazi and Taylor, Soudy and Martin, op.cit.
33. Ibid.

34. Shah 2014.
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As with all irregular migration, its causes exist at both ends of the migration
process. In the case at hand, the specific employment and immigration policies of
the GCC countries, known as the 4afala system, can generate living and working
conditions that cause irregular migration through overstay or absconding. The
temporary character of migration and the difhiculties of changing employers under
the system all compound this situation. At other times, the £afala system causes
foreign labour in excess of supply, which also results in irregular migration, the
workers brought in working in jobs other than those they were recruited for.

Labour market outcomes in Egypt, in terms of unemployment and employment
quality, especially for the young, are obvious causes of irregular migration whether
to GCC countries or to other destinations. That these causes interact with the
policies of the GCC countries to produce irregular migration is natural. These are
the dynamics of irregular migration everywhere. Egyptian irregular migration in
the GCC countries stands out for its large flows and stocks. The consequence is that
Egyptian irregular migration is also quite large, at least according to the little good
data we have. The reported repatriation of 300,000 Egyptians from Saudi Arabia,
between 2013 and 2015, means that it affected almost one quarter of all Egyptian
migrants in the largest of the GCC countries. This is a very high proportion that
reveals significant loopholes in the Saudi governance of migration. The new Saudi
policy announced in 2013 must have wanted to close these loopholes as an objective.

The repatriation of 300,000 Egyptians, over two years, compounds the
challenges of employment creation for Egypt. The repatriated represent an addition
of some 20% new entrants to the labour market over two years, for whom there
was already too little employment. The solutions are clear: demand must be created
for labour in Egypt; and the Egyptian government needs to upgrade migration
protection policy measures.

This needs to be done through the better application of these measures.
Eftective protection both at recruitment and in the countries of employment aimed
at ensuring fair and favourable working and living terms and conditions should
obviate reasons for absconding or overstaying. This requires sophisticated and better
financed labour migration policy and institutions.

Irregular migration exposes workers to exploitation and deprives them of many
forms of protection. For countries of both destination and origin, this means the
failure of their migration and labour market policies. Responsibility for these failures
lies primarily with these countries, not with those migrants who find themselves in
an irregular situation. Coordination of policy measures at destination and origin

should contribute to improving their design and to increasing their effectiveness.
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XIII

Irregular Migration from
Ethiopia to the Gulf States

Bina Fernandez™

Abstract: Migrants from Ethiopia to the Gulf States become irregular in five
ways: entry through unauthorised border crossings, “overstayers” on temporary
or tourist visas, entry through “free visas,” through irregular employment, and
at birth, when children are born to irregular migrants. This chapter seeks to
critically examine recent policy developments that have impacted irregular
migration from Ethiopia to the Gulf States, particularly Saudi Arabia. In
October 2013, the Ethiopian government instituted a “temporary” ban on all
migration to the Middle East, a ban that continues to date. This was widely
considered a pre-emptive response to the imminent expulsion of over 163,000
undocumented Ethiopian migrants from Saudi Arabia in November 2013,
after the expiry of an amnesty for undocumented labour migrants to correct
their status. While the Ethiopian government ban and the Saudi crackdown
had the effect of temporarily stemming the flow of irregular migrants across
the Horn of African to Yemen during the early months of 2014, by the end
of the year, there was a 40% increase in the number of irregular migrants
reaching Yemen by boat, with the probable intention of moving on to Saudi
Arabia to seek work. Around 80% (72,000) of these migrants are Ethiopian,

and a significant number of them are circular migrants, including those

Bina Fernandez is Lecturer in Development Studies in the School of Social and Political
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who are returning after being deported. This chapter argues that the trends
observed here are similar to patterns observed in other parts of the world;
Ethiopian and Saudi Arabian policies intended to curb irregular migration
have clearly had converse effects, and this is at the cost of migrants’ journeys
becoming more dangerous and expensive. The chapter calls for a new politics
of migration that protects rather than illegalises and endangers the lives of

migrants.

Introduction

» K.

Within the Gulf region, the phenomenon of migrant “illegality,” “irregular” or
“undocumented” status has recently attracted academic and policy attention (Shah
2009, 2014; RMMS 2014b) in line with increasing attention to the phenomenon
at other global “fault lines,” particularly in the US, the EU, and Australia (Cameron
2013, Fekete 2003, Guerette and Clarke 2005, Cornelius 2005, Monzini 2007).
'The heightened visibility of the phenomenon is a by-product of, on the one hand,
increasing cross-border mobilities in the “age of migration” (Castles and Miller 1998)
and on the other, the tightening of border controls particularly for “undesirable”
migrants in the Global North. “Irregularity” is produced by bordering practices
of states, and unauthorised border crossings have become deeply politicised. As
Anderson and Ruhs observe, “The contested nature of the adjectives attached to
migrants ... undocumented, irregular, clandestine, non-compliant, unauthorized,
trafficked, sans papiéres, etc. — is an indication of the intensely politicised nature of
claims to knowledge and analysis” (Anderson and Ruhs 2009: 175). In this chapter,
I follow the use of “irregular” as the “least worst” of terms that are problematic in
different ways (for extended discussions, see Schrover et al. 2008 and Koser 2010).

'The construction of irregular migrants as a “problem”that needs to be “managed”
emerged in the twentieth century as a feature of the nation-state based organisation
of citizenship, in contrast to city based, or even empire based models of citizenship
(Schrover et al. 2008, Mongia 2003, Torpey 2001). The primary state objectives
for the “management” of irregular migration are control of the domestic labour
market and welfare, and control over national security (particularly in the post 9/11
global anti-terrorist environment of increased surveillance). Framed through these
objectives, borders are not just “lines crossed in the sand,” but inscribed through
processes of documentation and surveillance. State border control is visible not only
at the physical border crossing, but also in access to the labour market, services,
and mobility within the state. A secondary stated objective of “managing” irregular

migration is to prosecute traffickers and smugglers, and protect their victims.
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Following de Genova (2002), this chapter is situated within a perspective
that is critical of such stated aims of the law and seeks to denaturalise their
nationalist assumptions. De Genova proposes the socio-historical analysis of the
law as instrumental in the production of migrant “illegality.” Viewed through this
perspective, we observe that while state laws controlling the entry of “undesirable”
non-citizens to their territories may not achieve their stated objective of reducing
the numbers of irregular migrants, they do achieve other desired consequences.
One such useful and profitable consequence that has long been well-documented
particularly in the context of Mexican irregular migration to the US is the creation of
a legally vulnerable and therefore cheap and exploitable pool of labour (Bustamente
1972, Portes 1978, Sassen 1988). Moreover, state prerogatives and capacities
to control the entry of non-citizens to their territories are increasingly a mode
of signalling state authority, indeed their very “stateness.” However, these stated
and unstated consequences of border controls are achieved at the cost of irregular
migrants: increasingly restrictive border policies and practices around the globe
have led to the increasing stigmatisation and criminalisation of irregular migrants
(Lee 2005, Gerard and Pickering 2012), which has resulted in their exposure to
greater costs, risks, and higher fatalities as they attempt ever more perilous border
crossings (Carling 2007, Weber and Pickering 2011).

This chapter discusses the irregular migration of Ethiopians to the Gulf,
with a specific focus on Saudi Arabia. It argues that the trends observed along this
migration trajectory are similar to patterns observed at other global flashpoints of
irregular migration, such as between the US and Mexico, on the maritime borders
of the EU in the Mediterranean, and on the maritime borders of Australia. The
Ethiopian and Saudi Arabian policies intended to curb irregular migration have
had converse effects, and this is at the cost of migrants’ journeys becoming more
dangerous and expensive. The chapter calls for a new politics of the border that
protects rather than endangers the lives of the people crossing borders. The chapter
draws on empirical research I have been conducting since 2009 on Ethiopian migrant
domestic workers to the Middle East. The research methods included qualitative,
semi-structured interviews with migrants, government and NGO representatives,
brokers and agents in Ethiopia, in Kuwait, and in Lebanon. Cumulatively, I have
conducted over 100 interviews in different phases of this ongoing research. Irregular
migration was a topic of the interviews, as a large number of initially regular
Ethiopian migrants experience some form of irregularity at later stages of their
migration trajectory; I draw on some of these accounts in this chapter. I also draw

considerably on secondary reports monitoring Ethiopian migration conducted by
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international organisations such as the International Organisation for Migration
(IOM) and the Regional Mixed Migration Secretariat (RMMS).!

'The chapter proceeds as follows: the next section outlines the primary modes
of irregularity that are observable in the trajectory of Ethiopian migration. In the
third section, I assess the calculus of risk, i.e., the balance of factors that influence
Ethiopian migrants’ decisions to become irregular migrants. Specifically, I examine
the drivers of Ethiopian irregular migration to the Gulf using Cvajner and Sciortino’s
(2009) typology of irregular migration. The next two factors discussed within the
calculus of risk are the dangers and the risks of deportation irregular migrants face.
The fourth section examines the Ethiopian and Saudi Arabian governments’stated
policies of “managing” migration and the unstated consequences of these policies.

'This is followed by the conclusion.

Modes of Ethiopian Irregular Migration to the Gulf

Since the late1990s, there has been a rising stream of migration from Ethiopia
to the Gulf countries. The majority of regular labour migrants from Ethiopia are
women employed as domestic workers. The primary destinations in the first decade
of the 21st century were Saudi Arabia and Kuwait, although there was a steady
stream of migrants that made their way to other Gulf countries, particularly the
UAE. Since 2011, an agreement between Ethiopia and Saudi Arabia resulted in
a steep increase in the number of legal migrants to Saudi Arabia. In part, this
increased demand from Saudi Arabia was a consequence of the ban on migration to
Saudi Arabia imposed by the Philippines and Indonesian governments, following
cases of abuse of workers from these countries. Thus, according to the Ethiopian
Ministry of Labour and Social Affairs (MoLSA), the number of Ethiopian migrant
workers that legally migrated to Saudi Arabia increased dramatically from 3,478
between July 2009 and July 2010 to over 100,000 in 2011, and in 2012 again to
over 160,000 (RMMS 2014a). MoLSA further estimates that the regular labour
migrants represent only 30%-40% of all Ethiopians in the Gulf, suggesting that the
remaining 60%-70% (300,000-350,000) of Ethiopians in the Gulf countries have
irregular status (ibid).

1. The RMMS is a consortium of organisations operating in North Africa, including the Inter-
national Organisation of Migration (IOM), United Nations High Commissioner for Refu-
gees (UNHCR), International Labour Organisation (ILO), Danish Refugee Council, and
others. Since 2011, RMMS has been monitoring the movements of peoples in the region - of
refugees, asylum seekers, and economic migrants.
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Irregular status can occur in a number of ways, and does not necessarily imply
irregular entry. First, many Muslim Ethiopians travel to Saudi Arabia on Haj or
Umrah pilgrimage visas. They enter legally, but overstay their visas and become
irregular. Habiba, for instance, recounts that this was how she travelled to Saudi

Arabia to join her sister, uncle and cousins who were already working there:

When you go out from here [Ethiopia] you will get a [Umrah] visa for one
month and when you finish that month you can pay and add another month.
I went there and I saw Makkah and Medina. Then I came to Jeddah, where I
have a sister. Then all you have to do is not show your passport, and hide from
the police... We went for Umrah and stayed illegally. My uncle is there legally
but all the others who went with me are illegal (Interview, Addis Ababa,
2010).

Habiba was from the Wollo region of Ethiopia, and not from a poor family —
her family owned two shops. Her reason for leaving at the age of 18 was that her
tamily was pressuring her to get married. She worked in Jeddah for three years and
said that her employment conditions were satisfactory. According to her, abuse and
exploitation occurred “when you go on a [contract work] visa; but I could change
my job any time I wanted and move. So they treated me well.” When she wanted
to return to Ethiopia, she used the strategy that many irregular workers in Saudi
Arabia use of giving herself up to the police. She spent 10 days in a detention centre
and was deported back to Ethiopia. I interviewed her five years after her return,
when she was processing a regular work contract for Kuwait, through a Private
Employment Agency (PEA).

'The second mode through which irregular status occurs is when migrants
enter on legal work contracts, but become irregular if they exit their employment
contract either to escape abuse or to seek better opportunities. Some women who
exit their contracts regularise their status by getting their next employers to arrange
for a transfer of sponsorship. Many, however, remain irregular, living and working
as freelancers either as domestic workers, or taking up jobs in the service sector
(hotels, restaurants, beauty parlours and shops). Although accurate figures for the
numbers of migrant domestic workers who exit their contracts and remain irregular
are difficult to ascertain, informal estimates suggest that 25%-30% of women exit
their employment contracts for varied reasons and thus become irregular.

The third category of irregular workers is of those who enter on what is
colloquially known as a “free visa.” This is the term that covers the ubiquitous
practice of “visa trading” in the Gulf countries, where migrant workers pay rent
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to a kafeel (sponsor) for sponsorship papers, but are “free” to work for any other
employer. Technically, this is an irregularity, and if the migrant worker is caught,
they can be deported. Although there are no reliable figures, my research suggests
a large number of Ethiopians working in the Gulf do so on “free visas” which is
corroborated by quantitative research in Qatar that also shows a high density of
Ethiopians on “free visas” (Pessoa, Harkness and Gardner 2014). Ayesha, a young
Muslim woman I interviewed in Addis Ababa went to Saudi Arabia first on a
“free visa” that was organised for her by her husband and his relatives who were
already living and working there. Ayesha worked freelance in a part-time job as
domestic worker for three years, but was finally deported because the irregularity in
her documents was discovered: “My husband had tried to cover for his friend’s wife.
My husband’s and my papers were together, but when they checked they found
out it was not me so they deported us” (Interview, Addis Ababa, 2010). Given the
widespread practice of visa trading, “free visas” have not (until recently) been subject
to high levels of monitoring, and this case of deportation was primarily because the
documents were being used not just for one but for two women rather than because
it was a “free visa.” At the time of interview in Addis Ababa in 2010, Ayesha had
obtained a regular work contract and was ready to return to Saudi Arabia; it was
unlikely that she intended to stay in this contract, rather the aim was to rejoin her
husband who had already returned there through the overland, irregular route via
Yemen.

A fourth mode of irregularity occurs when children are born to irregular and
regular domestic workers. Pregnancy is prohibited under the regular domestic
worker contract, and if a woman becomes pregnant, her employer may terminate her
contract. Thus, even regular domestic workers who become pregnant (voluntarily, or
as a consequence of rape) often choose to become irregular to avoid deportation. The
children born under such conditions are without documentation of nationality and
therefore often cannot access formal medical services or education. I have discussed
elsewhere in greater detail the predicament of the women who find themselves
with children, unable to leave the country, yet constrained in their ability to take on
regular employment (Fernandez 2014).

'The sea and land route via Yemen is the fifth mode of irregularity through
physical border crossing. Irregular migrants from Ethiopia and the Horn of Africa
who make border crossings follow the pattern of step-wise migration observed
among migrants in other parts of Africa (Schapendonk and Moppes 2007; Cross
2009), travelling in stages over land from Ethiopia to the coast of Djibouti or
Somalia, then crossing the sea to Yemen. From Yemen, many attempt to cross the
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land border with Saudi Arabia or travel to other Gulf States.

While here too, estimates of the numbers of irregular migrants entering Saudi
Arabia through these routes lack accuracy, three clear trends are discernible: the
numbers of migrants from the Horn of Africa (Ethiopia, Eritrea, and Somalia) are
increasing; Ethiopians constitute the majority of these flows; and third, men are
more likely to embark on this trajectory. In 2012, 107,532 crossed the Arabian and
Red Sea to Yemen, of whom 78% were Ethiopians. Cumulatively, between 2006
and January 2014, over 500,000 migrants from the Horn of Africa have made the
crossing, and the number of Ethiopians who arrived in Yemen in this period was at
least 334,000 (RMMS 2014b:34). According to UNHCR figures, the number of
migrants irregularly arriving in Yemen from the Horn of Africa in 2014 stood at
82,000, as against 65,000 in 2013.

Estimates of the number of arrivals and Ethiopian arrivals in Yemen are
illustrated in Figure 13.1. The majority of these arrivals do not intend to stay in
Yemen, but aim to cross the land border between Yemen and Saudi Arabia, or to
travel to other Gulf countries, where wages are higher. Yet, as de Regt (2008) shows,
Ethiopian migrants may stay on and seek work in Yemen too and may find multiple

creative modes of manoeuvring around their irregular status.

The Calculus of Risk: Drivers, Dangers, and Deportation

Migrants’ entry into irregular status is almost always an exercise of agency, one
that makes a considered calculus of risk. Weighing in the calculus are three sets of
factors: the drivers specifically of irregular migration, the dangers of undertaking
irregular status, and the ever present possibility of deportation. Overall, given the
high numbers of Ethiopians that are irregular migrants, for the majority, it would
seem that the drivers would appear to outweigh the dangers and the threat of
deportation, both en route and at the destination. I outline the multiple influences
within each of these three sets of factors.

'The general drivers of irregular migration are similar to those of regular
migration: people migrate to improve their lives and the lives of their families. As I
have discussed elsewhere, the majority of young unmarried Ethiopian women who
migrate as domestic workers are imbued with a very strong sense of responsibility for
the economic welfare of their natal families which propels them to seek opportunities
outside Ethiopia (Fernandez 2011). Families too put pressure on their children to
migrate, given the ecological and demographic pressures on the land and the lack
of local employment opportunities (Bezu and Holden 2014; Jones et al. 2014).
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'The visible migration success of friends, neighbours, and peers is another strong
driver of migration. Other reasons for migration are varied: some seek to rejoin
families (as in the case of Ayesha mentioned earlier), while a few may be political
dissidents who seek to escape government surveillance. Overall, these drivers have
produced and re-inforced a “culture of migration” where “migration is associated
with personal, social and material success, and where migrating has become the
norm rather than the exception. In this vein staying at home is associated with
failure” (RMMS 2014: 21; quoting de Haas 2006: 5-6).

More specifically, the drivers of irregular migration systems can be usefully
analysed using the typology of three trajectories identified by Cvajner and Ciortino
(2009): atomistic, volume-based, and structural migration careers. They view these
three systems as emerging along a (often overlapping) developmental continuum
as migration trajectories consolidate. Atomistic careers are individual trajectories
that are catalysed by unique combinations of contingent factors and are often
descriptive of the experiences of migrant pioneers. More relevant for the analysis
of Ethiopian irregular migration to Saudi Arabia are the two models of “volume-
based” and “structural” migration described by Cvajner and Ciortino (2009). In the
volume-based model, large-scale flows of irregular migration develop within a short
period in response to three pre-conditions, all observable in the trajectory of the
Ethiopian irregular migrant to Saudi Arabia. The first pre-condition is the existence
of a large pool of potential migrants in the sending country. This pre-condition
is met in Ethiopia which is the second most populous country in sub-Saharan
Africa (estimated population of almost 93 million in 2013), with high levels of
youth unemployment. Youth unemployment is estimated at 40% for the 15-24 age
bracket and 22% for those above 25 (IOM figures based on the 1999 and 2005
Labour Force Surveys and the 1994 and 2007 Censuses). As discussed previously,
this lack of employment opportunities increasingly pushes the youth to migrate
(Bezu and Holden 2014; Piper et.al 2014).

The second pre-condition is the opening of employment opportunities in
the receiving country. This is evident in Saudi Arabia and other Gulf countries,
where there is a strong structural demand for the kinds of low-skilled labour that
Ethiopian men and women undertake. This demand allows for the rapid absorption
of newly arrived irregular migrants into employment within weeks or often even
days.

'The third pre-condition for Ethiopian volume-based irregular migration is the
relatively greater difficulty of access to other potential destinations. Other migration

destinations for Ethiopians are the US, Europe, and South Africa. However, each
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of these destinations is fraught with greater barriers to entry, higher costs, and/or
longer, more difficult journeys. In comparison, Saudi Arabia and other destinations
in the Gulf are more accessible through overstaying short stay visas, but also through
clandestine border crossing.

'The Ethiopian irregular migration trajectory also shows characteristics of
the “structured migration career” described by Cvajner and Sciortino (2009). They
differentiate the structured career from volume-based systems on three criteria: a
well-established migration infrastructure, the existence of relatively strong social
network ties, and linkages with legal flows of migrants. All three criteria are also
observable in the trajectories of Ethiopian irregular migrants to Saudi Arabia and
other Gulf countries. The migration system of the £afa/a and its attendant system
of “free visas” are a well-developed infrastructure of migration that regulate the
entry, residence, and exit of both regular and irregular migrants. Social networks are
essential to obtain these “free visas.” Anecdotal qualitative evidence from my research
as well as quantitative research in Qatar (Pessoa, Harkness and Gardner 2014)
indicates a high density of Ethiopians who obtain such “free visas,” suggesting that
these are facilitated through the existing strong social ties and networks. The regular
and irregular migration systems between Ethiopia and the countries are strongly
inter-connected through the “legal” and “illegal” operations of intermediaries and
social networks at both the origin and destination points (Fernandez 2013; see also
Hertog 2010).

Another specific set of drivers influence the decision to undertake irregular
migrant status, depending on the mode of irregularity. Ethiopians who entered
Saudi Arabia with the required documentation but subsequently became irregular
(either through lapsed visa status, or through exiting their work contracts) and those
who entered through “free visas” often do so because they have better opportunities
to earn higher incomes working in the informal economy. For instance, “freelance”
domestic workers can work in multiple households or even informally in the service
sector and earn between 2-3 times what they earn as contract domestic workers.
'This higher income is, of course, partially offset by the living costs they incur. An
additional attraction is the greater personal freedom and mobility they attain.
Unlike contract workers (both male and female) under the £afa/a in Saudi Arabia,
the irregular migrant worker is not bound to a single employer and can change jobs.
Particularly for women who were formerly contract domestic workers, it means basic
tfreedom to move outside the four walls of their employer’s house, which they would
have been prevented from doing previously. Paradoxically however, this relative

freedom of mobility is offset by the increased vulnerability to exploitation (Pessoa,
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Harkness and Gardner 2014) as well as by the condition described by Mahdavi of
being an “immobilised migrant” (Mahdavi 2014): a condition of insecurity and fear
of being reported, arrested, and deported.

In addition to the factors outlined, the drivers for irregular migrants who
make the journey over land and sea are first, people who embark on the irregular
route often do so because of the widespread belief that the brokers who facilitated
irregular travel were cheaper and quicker. However, an RIMMS survey found that
both the cost and time taken to travel via the irregular route was often much
higher than prospective migrants expected (RMMS 2014a). Survey responses of
returnee migrants indicated that it took between two weeks to two months to reach
their destination countries. The cost of travel can also be higher than anticipated,
particularly for those who are new, or those who do not have pre-established
contacts with brokers along the routes.

Finally, a gendered driver of irregular migration is that the opportunities for
regular migration are very limited for men; consequently, the majority of irregular
Ethiopian migrants to Saudi Arabia are men. Although the majority of women
migrate through regular channels or through Haj/Umrah visas, a few women
do travel the irregular route over land and sea. This is because until 2011, the
government of Ethiopia restricted the operation of Private Employment Agencies
to Addis Ababa. This meant that women from other parts of the country who
wanted to travel through the regular route had to first go to Addis Ababa to arrange
their paper work, which increased the time and expense of migration. It is therefore
often more convenient for prospective migrants to arrange their travel through the
socially embedded networks of brokers that operate to facilitate a steady stream of
irregular migration via Yemen to Saudi Arabia (Fernandez 2013).

'The dangers of irregular migration that migrants must weigh up in their calculus
of risk are most evident in the fourth mode of irregularity — i.e., during the journey
over sea and land via Yemen. Migrant support agencies operating in the region have
documented the many dangers faced by Ethiopian migrants who travel to Saudi
Arabia via Yemen: physical exhaustion, dehydration, sleep deprivation, starvation,
death by drowning, degrading treatment and verbal abuse, sexual and gender based
violence, moderate or extreme physical violence including torture, organ removal,
and criminal kidnapping for ransom (Yitna 2006; RMMS 2014a; RMMS 2014c).
Along the journey from Ethiopia overland to the coast of Somaliland or Djibouti,
migrants risk physical exhaustion, starvation, and dehydration as they often walk
long distances through the desert. Once they reach the coast, the next stage is a

perilous sea journey to Yemen. Departures to Yemen used to be from Bossasso
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in Somaliland, but are now more frequently from Obock in Djibouti due to the
shorter sea journey. Capsized boats and drowning are a risk at this stage. Once
they reach Yemen, migrants need to make their way overland to Haradh in North
Yemen. At all stages, they are at risk of abuse and exploitation from the brokers and
people smugglers; however, increasingly in the past five years, abduction and torture
of migrants for ransom while they transit through Yemen has become widespread.
There are reports of migrants’ families being forced to pay up to $2,000 for the
release of their relatives.

An overview of the more severe dangers faced by migrants from the Horn
of Africa, drawing on data from RMMS Monthly Reports (2011-2015) include
deaths, torture, rape and sexual assault, kidnapping, and abduction. The cumulative
numb