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I. Introduction: Coming to Term s — The European Union and National M odels of

Federalism

Philosophical problems arise when language revels.1 Legal problems arise when the 

Constitution revels. Federalism has long been a philosophical and a legal problem. The 

federal principle has made a long “journey through time in quest of meaning”.2 Its 

etymological origin lies in “foedus”, a word that signified “covenant”. Contractual bonds are 

variously made and the federal principle, literally defined, was thus open to a variety of 

conceptual directions. Early on, federalism became associated with political design.3 Federal 

organizations were compound political organizations. The federal principle came to 

represent that architectural structure which attempts to find “unity in diversity* or 

“diversity in unity”. In federal organizations, authority is divided between a centre and the 

periphery.

By the eighteenth century, the federal principle is predominantly applied to the political 

arrangements of States. A federation is a “Union of States".4 In the nineteenth century, a 

second semantic shift further limits the contours of the federal principle. The emergence of 

the federal State in America and Europe decisively affected the linguistic contours of the 

federal principle: in the United States (U.S.), the federal principle came to be identified with 

the specific political organization established by the 1787 Constitution. In American 

constitutionalism, the federal principle thus became juxtaposed with the different 

organizational principle that lay behind the 1776 Articles of Confederation. Thence, we find 

the specific conceptual contours o f the federal as opposed to the confederal principle. A 

parallel process of semantic “specialization” took place in nineteenth century Germany. To 

conceptually differentiate the political organization of the 1815 German Bund and the 1871 

German Empire, German constitutionalism denoted the former as Staatenbund 

(Confederation) and contrasted it to the Bundesstaat (Federal State).

The reduction of the federal principle to refer to the “constitutionalized diffusion of power 

within a single nation-state*5 has been challenged in the latter half of the twentieth century.

1 L. Wittgenstein, Philosophical Investigations, § 38

3 Thence o f the title o f the marvel by S.R. Davis, The Federal Principle: A Journey through Time in the Quest o f 
Meaning.

3 Federalism will be here identified as a constitutional structure for the division o f powers and not as a process. For 
the latter view, see C. Friedrich: *[F]ederalism should not be seen only as a static pattern or design, characterized 
by a particular and precisely fixed division o f powers between governmental levels. Federalism is also and perhaps 
primarily the process o f federalizing a political community, that is  to say, the process by which a  number o f 
separate political communities enter into arrangements for working out solutions ... on jo in t problems and, 
conversely, also the process by which a unitary political community becomes differentiated into a federally 
organized whole" (C. Friedrich, Trends o f Federalism in Theory and Practice, 176*7).

4 For an extensive cultural history o f the notion o f federation and federal state, see: R. Kosseleck, Biiruims, 
Fdderalismus, Bundesstaat

5 D. J. Elazar, Constitutionalizing Globalization: The Postmodern Revival o f Confederal Arrangements, 40
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The emergence of the European Community (EC) has re-opened the conceptual boundaries 

of the federal principle.6 The European Union’s Constitution has been described as “federal" 

in structure. The linguistic feat accompli gradually liberated the federal principle from the 

nation-state paradigm. The federal idea finds its worldly realization not solely in the Federal 

State, but in all associations of States.7 The federal principle has again become a general 

structural principle of political organization. Despite the liberation of the federal principle 

from the nation-state paradigm, we must remain mindful of the fact that all modem theories 

of federalism were developed within the organization structure of the State. The two most 

influential manifestations of the federal principle emerged under the names of “dual 

federalism” and “cooperative federalism". Each model was coined to reflect a particular 

constitutional arrangement in the history of the United States of America.

While the two variants o f federalism share the federal idea of duplex regimen, they differ in 

how the two levels of government relate to each other. Dual federalism dominated 

constitutional philosophy in the first century o f the United States of America. It is based on 

the idea o f dual sovereignty. The federal government and the state government are co- 

equals. Absent a hierarchical relationship between the two levels, dual federalism posits 

that the federal and the state governments operate independently in their separate spheres. 

In theory, the activities of the federal and the state governments never overlap or conflict. 

The dualist reading of the federalist principle refers to “the method of dividing powers so 

that the general and regional governments are each, within a sphere, coordinate and 

independent." 8 The philosophy o f dual federalism has been characterized by four 

constitutional postulates: “ 1. The national government is one of enumerated powers only; 2. 

Also the purposes which it may constitutionally promote are few; 3. Within their respective 

spheres the two centers of government are “sovereign" and hence “equal"; 4. The relation o f 

the two centers with each other is one o f tension rather than collaboration."9

* The following study w ill be analysing the constitutional development o f the federalism in the EU. It w ill exclusively 
deal with the EC Treaty. The term  “European Union” w ill be used to designate the overarching legal construct 
spanning over the pillar structure set up through the TEU. From this perspective, the EC constitutes the “hard* 
constitutional core o f the EU.

7 For U.S. Am erican federal theory, see D.J. Elazar (supra n.5, 40): “Confederations also are compound polities or 
species o f the genus federalism." For German constitutional thought, see: O. Kimminich, D er Bundesstaat, m .l: 
»Daraus ergibt sich, daß einerseits im  Bundesstaat nicht nur föderalistische Elemente Platz haben, sondern auch 
unitarische, während andererseits der Föderalism us seine Verwirklichung nicht nur im Bundesstaat findet, 
sondern auch in  anderen zusammengesetzten Staaten, insbesondere dem Staatenbund.“ Contemporary German 
constitutional discourse therefore distinguishes between the “federal principle* as a political principle and the 
“federal state principle” as a  legal principle (c f. »Bundesstaat als Verfassungsprixmp” -  the title o f an article by M. 
Jestaedt).

8 The influence o f dual federalism on the U.S. m odel has been so marked that some authors have simply identified 
it with the federal principle as such. W heare, still one of the classic Anglo-Saxon theorists o f federalism, writes: 
“(S]ince the United States is universally regarded as an example o f federal government, it justifies us in describing 
the principle, which distinguishes it so m arkedly and so significantly, as the federal principle. By the federal 
principle I m ean the method o f dividing powers so that the general and regional governments are each, within a 
sphere, coordinate and independent” (K.C. W heare, Federal Government, 11). This view has attracted considerable 
criticism since: “A s for the proposition that the American states are coordinate with rather than subordinate to the 
national governm ent, one can only assume that Wheare was not aware o f Article VI, Section 2 o f the Constitution, 
which states th at national laws are »the supreme law o f the land...anything in the Constitution or laws o f any state 
to the contrary notwithstanding." By any dictionary, coordinate means “equal in rank or importance.” This the 
American states, iris-à-vis the national government, are not” (M. D. Reagan, The New Federalism, 8).

9 E. S. Corwin, The Passing o f Dual Federalism, 4
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The shift away from dual federalism towards a "new federalism* took place in the 1930.S and 

is intensely linked to the "New Deal*. Cooperative federalism has been shorthand for various 

phenomena arising after the demise of dual federalism: “As the words indicate, the national 

and state governments work together in the same areas, sharing functions and therefore 

power."10 Cooperative federalism works under the premise that “the National Government 

and the States are mutually complementary parts of a single governmental mechanism all o f 

whose powers are intended to realize the current purposes of government according to their 

applicability to the problem at hand.*11 The cooperative reading of the federal principle 

translated into a constitutional philosophy whereby the national governments powers are 

extended and the mutually exclusive spheres of either level reduced. The shift from a 

constitutional system of divided function to a political arrangement of shared functions has 

been famously captured by a culinary metaphor:

"Functions o f the American government are shared functions. (...) But the general view is  the view of the 

three-layer cake o f government, the institutions and functions o f each "level” being considered separately. 

In fact, the American system o f government as it operates is not a layer cake at all. It is  not three layers o f 

government, separated by a  sticky substance or anything else. Operationally, it is a marble cake, or what 

the British call a rainbow cake. No important activity o f government in the United States is  the exclusive 

province o f one o f the levels, not even what may be regarded as the most national functions, such as 

foreign relations; not even the m ost local of local functions, such as police protection and park 

maintenance.*12

American federalism therefore is not a “layer cake" but a "marble cake". Federal power and 

State power overlap and complement each other. The expansion of federal power has not 

annihilated the federal principle in the organization of the United States o f America. The 

States are not reduced to non-entities. The States were transformed from opponents into 

partners of the federal government.13

With this national constitutional four de horizon in mind, let us approach the topic of the 

present study: what is the federal structure of the legislative function in the European 

Union? Are the two legislative spheres considered to be separate and mutually exclusive, or 

are they considered to overlap with the possibility of a legislative conflict? If so, what are the 

constitutional principles that determine when a legislative conflict has arisen? In what 

forms, if any, do the Community legislator and the national legislator interact? In sum, does 

the sharing of the legislative function within the European Union tend towards a dual or 

cooperative federalism? Do we find elements of either federal model in Europe’s present

10 M. D. Reagan, The New Federalism, 2 1 '

11 E. S. Corwin, The Passing o f Dual Federalism, 19 .. . . . . . . .

13 M. Grodzins, The American System: A New View o f Government in the United States, 4 and 8

13 Writing in 1972, one o f the Twentieth-Century “Doctors”' o f federalism reminded us that *[t]he ability o f the 
national government to act in every subject m atter area should not, however, be taken to mean that the states have 
been reduced to nonentities. Although the national government has used its broadened constitutional authority o f 
the past quarter-century to take upon itse lf many burdens with regard to education, health, public welfare, 
conservation, and social legislation -  all areas once thought to lie within the reserved jurisdiction o f the states -  its 
entry into these area has made it a  partner with the states rather than a substitute for the states.” [C f M. D. 
Reagan, The New Federalism, 11)
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constitutional order? The scope of the present study is thus limited to analysing the federal 

principles that govern the legislative sphere of the European Union.14 The respective 

federalist philosophies that structure the executive and the judicial functions shall not be 

addressed here.15

The federal principle’s journey through time and space involves suitcases full of difficult 

conceptual questions. This is especially true when applied to thè (relatively) young European 

legal order. In the past, the vocabulary employed to “come to terms” with European 

integration has been borrowed from international law. This was not surprising for an 

international organization created by a classic international treaty. However, the 

international law paradigm has long become unfitting. Europe has outgrown the 

international garb. Today, Europe has a Constitution and a constitutionalism. The 

Community legal order has consequently heavily borrowed from the vocabulary of national 

constitutional law, in particular from the public law of federal States, to conceptualise its 

federal organization. We shall therefore expect hermeneutic assistance from national federal 

models adopted in the U.S.’s and Germany’s constitutional orders. The first part of the 

thesis will look at both models in depth and distil the constitutional principles that 

characterize the federal-model characterizing the division o f the legislative function. While 

American federalism has chosen a cooperative federalist rationale to share out legislative 

power, we will see that German federalism still adheres to a dual federalist philosophy to 

conceptualize the legislative universe.

Having thus established two national comparators, the second part of the thesis will then 

progress to investigating the structure of the legislative sphere in the European Union. The 

essential criterion for deciding whether the EC follows a model of dual or cooperative 

federalism will be the actual sharing of legislative power. Our definitions therefore depart 

slightly from the federal terminology o f the U.S.: American constitutionalism has tended to 

reduce the concept of cooperative federalism to the growth of legislative power at the federal 

level. A wide interpretation of the necessary and proper clause and the interstate commerce 

clause is often taken as sufficient evidence of a transition from a dual to cooperative 

federalist world. No doubt, the expansion of the federal power to cover the formerly 

sacrosanct spheres of exclusive police powers is one important indictor. However, as an 

exposition of German federalism in the legislative sphere makes clear, the simple expansion 

o f federal power does not tell us how the federal power is actually exercised and how such 

an exercise is constitutionally conceptualized. Where federal legislative action always leads 

to the total exclusion of national legislators form the occupied legislative field, it will be

14 A  discussion o f the theoretical conception and definition o f legislative power in the Community legal order is 
beyond the scope o f the present study. Suffice to note that a  functional conception has developed that identifies 
legislative power with the ability to adopt generally applicable nonns. For an exposition of the various forms o f 
legislative power in the EC, see: R. Schütze, The Morphology of legislative Power in the EC: Legislative Instruments 
and the vertical Division o f Power (forthcoming)

,s An analysis o f the federal principles governing the executive or judicial function w ill not be undertaken in the 
present study. For some general normative parallels between the structure o f the legislative and the judicial 
function, see Chapter DC.
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impossible to speak of a cooperative arrangement in the legislative sphere. The present 

study will consequently identify dual and cooperative federalism in the legislative sphere 

according to the following criteria:

° We shall speak of dual federalism in those situations where the two legislative spheres 

are considered as strictly separate. This will be found in situations where either the 

Community or the Member States enjoy an exclusive sphere of authority. Here, the 

legislative spheres are parallel; they do not overlap.

° We shall speak of cooperative federalism in those instances where the Community and 

the Member States complement each other through legislative cooperation. Here, both 

levels cooperate with each other for the common good. Apart from legislative 

complementation, this legislative cooperation will principally consist in permitting 

Member States a space of legislative autonomy in which they can express their 

cultural preferences in supplementing a harmonized European (minimum) standard.

The European Onion’s legislative sphere carries elements o f both models of constitutional 

federalism. The argument of the present study goes further, however, in believing that the 

EC’s constitutional federalism increasingly moves towards a cooperative federalism. Having 

served this “conclusion” on the silver plate of the title of the thesis, I nevertheless entertain 

reasonable hopes that a reader, having already taken the effort to read the introduction, 

could be equally enticed to look at the evidence marshalled in the five chapters constituting 

the second part of this book. A selective “pick-and-choose” strategy -  inescapable these days 

-  is possible. The reader should find that each chapter forms an autonomous entity. Yet, it 

is hoped that s/he will also find all chapters to cooperate with each other in forming a 

“federal” argument. To avoid the pitfalls of the hermeneutic circle, the concluding chapter 

contains a summary of the overall argument. Reading these “conclusions” immediately after 

this introduction may be a profitable decision as it will install, from the very beginning, a 

feeling for the unity in the diversity o f the arguments presented by this study.
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. Part One: Structuring the Legislative Function in Federations: Dual and Cooperative

Federalism

The idea of a federal political order implies a plurality of legislators. The division of 

legislative powers between the federation and its entities will thus be a central task of every 

federal constitution. Typically, the constitution will enumerate the powers that it allocates to 

one level, while leaving the residual power to the other.1

A typology of competences, on the other hand, is not essential to the federal distribution of 

legislative power.2 Typologies of competences constitutionally pitch the degree of legislative 

responsibility o f each level in relation to the others. The respective differences are thus of a 

relational kind: each competence category represents a calibrated quantum of legislative 

power. The relationship between the federal and the sub-federal legislators will therefore be 

influenced by the constitutional nature of the competence being exercised. Where a 

legislator enjoys an exclusive competence, no legislative power will remain at other 

governmental levels. Where, on the other hand, the power is shared, the relationship 

between the two legislators will then be subject to a number of constitutional principles that 

manage the peaceful co-existence o f two sources of autonomous legislative power. In some 

situations, a competence may only entitle a legislator to a minimal amount of legislative 

intervention so as to protect the predominant legislative structuring of the other 

governmental authority.

Theoretically, the relationship among a plurality of legislators within one territory may be 

one of coordination or subordination. In the former scenario, the legislative function is 

structured into two mutually exclusive spheres. Where legislative competences are shared, 

the relationship will normally be characterized by a normative subordination of the sub- 

federal level. In his classic post-war work {or treatise) “Federal Government*, K.C. Wheare 

has made the following observation about the division of legislative power in federal 

systems:

The simplest way to organize a federal government, it might seem, is either to decide what matters are to 

be regulated by the general government and to place them under its actual exclusive control, leaving the 

rest to the actual exclusive control o f the regional governments, or vice versa. There is then one list of 

subjects on ly and disputes can be confined to the meaning o f the words in that list. If a concurrent list is 

added, there are not only disputes about the meaning o f the words in the new list, but about the extent to 

which these words overlap or conflict w ith words in the exclusive list, and about the extent to which laws 

passed by the general and regional legislatures on concurrent subjects, conflict with each other and are

1 Sometimes, a bipolar competence structure enumerates the respective powers o f either level. This constitutional 
design has been adopted in the Canadian federation.

2 While competence typologies have been fundamental in the history and present of German federalism, they do not 
represent a decisive characteristic element for the sharing of the legislative function under U.S. American 
federalism. For a radical critique o f the distinction between “exclusive* and “concurrent” federal power, see: W. 
Cohen, Congressional Power to Define State Power to Regulate Commerce: Consent and Pre-emption, 530: 
“metaphysical distinction between exclusive and concurrent powers*.

7



void. Not merely lists but statutes also must be compared and in the result there may be piecemeal 

legislation and considerable uncertainty over a wide area.3

There is very little doubt that “the simplest form of division is obtained by having one list 

only and that actually exclusive.”4 The idea of two mutually exclusive spheres indeed 

theoretically appears the easiest way to share out the legislative function between two or 

more layers of government. The impossibility of legislative overlaps would at the same time 

make a hierarchical ranking between the various legislators unnecessary. The exclusivity 

rationale thus comforts the sensitivities of those “State” rightists that oppose the idea o f a 

subordination of the States under a superior federal level. Equality between the layers of 

government is even elevated to the very essence of the federal principle: “By the federal 

principle I mean the method of dividing powers so that the general and regional 

governments are each, within a sphere, coordinate and independent.” 5 This reading of the 

federal principle has become known as dual federalism.

Dual federalism became the name for the strict separation of legislative competences 

between the federal and the state level. Dual federalism stands for limited federal 

government as well as a mutually distinct sphere o f governmental activity. Cooperative 

federalism, on the other hand, came to refer to the universe of shared powers between the 

two levels o f government. The two federal philosophies have, of course, not been confined to 

the U.S. constitutional context. They have also been employed in German federalism. 

German constitutional terminology has, unfortunately, not matured in perfect linguistic 

synchrony with U.S. constitutionalism. The two distinct constitutional orders and their 

respective federal models will be discussed in this first chapter. The comparative 

constitutional angle should give concrete historical substance to the terms dual and 

cooperative federalism. Identifying the present American model as one o f cooperative 

federalism and the German model as one of dual federalism, we shall be able to analyse the 

constitutional principles that characterize both models o f federalism.

3 K.C. W heare, Federal Government, 82

4 Ibid.

8 For Elazar too, federalism is inherently anti-hierarchical: “Federalism, however, is  anti-hierarchical, based on 
covenant-based principles that see the proper political organization as a  matrix with larger and smaller arenas but 
not higher and lower: a virtually important distinction since larger and smaller do not im ply any ranking o f degree 
o f im portance — for some purposes a larger arena is the most im portant and for others a sm aller arena is" (D. J. 
Elazar, The United States and the European Union: Models fo r  their Epochs, 42). For a sharp critique o f this view, see 
again: M . D. Reagan, The New Federalism, 8 .

To W heare's defence one should add that he was o f course not unaware o f the supremacy clause and o f the 
possibility o f concurrent legislation as the following passage reveals: ‘ It is well to emphasis at once that the 
existence o f a concurrent jurisdiction in some matters is not necessarily incompatible with the federal principle. But 
if  there is  a concurrent jurisdiction, there m ust exist also some provision to determine which authority, in the case 
of conflict, is to prevail. That authority w ill possess, in  my opinion, potential though not actual exclusive 
jurisdiction. It has the power to bring the subject in question under its exclusive control to  the extent that it 
chooses to regulate it.“ {K.C. Wheare, Federal Government, 79)
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II. American Experiences: From Dual to Cooperative Federalism in the Legislative

Sphere

The federal government’s powers in the Ü.S. are enumerated powers: an act of Congress is 

ultra vires unless positively authorized by a constitutional grant of power. The doctrine of 

enumerated powers is enshrined in the Tenth Amendment to the U.S. Constitution: “The 

powers not delegated to the United States by the Constitution, nor prohibited by it to the 

States, are reserved to the States respectively, or to the people." While the theoiy of 

enumerated powers has been constitutional orthodoxy since the very early days of the 

United States, the nature of those enumerated powers has been controversial and contested 

in the past two hundred years. Were the federation’s enumerated powers exclusive; or, 

alternatively, had the framers intended to create overlapping spheres of legislative power in 

which the federal and the state level would act as concurrent legislators?

The exclusive power thesis had been an offshoot of the theory of dual federalism that had 

inspired the Articles of Confederation.1 The philosophy of dual federalism proved dominant 

for the greater part of the nineteenth century. “The theoiy of dual sovereignly held that the 

power to govern was indivisible. As a result, where two governments asserted power over the 

same territory, as in a federal system, if one government had the power over some subject, 

the other necessarily lacked power over that subject."2 The spirit of dual federalism 

demanded that “there should not be concurrent jurisdiction over a particular subject. Such a 

theoiy seems contrary to every sound theoiy of political science; the subject at every point 

must be accountable to only one sovereign. (...) To say that there is concurrent power, is a 

constant suggestion for encroachment by the States into the field of interstate commerce, 

creating friction, not to say hostility, between the contending sovereigns."3 Built on this 

constitutional basis, it seemed logical of Justice Washington to claim that “[i)f in a specified 

case, the people have thought proper to bestow certain powers on congress as the safest 

depository of them, the people have reason to complain that the same powers should be 

exercised at the same time by the state legislatures. (...) I am altogether incapable of 

comprehending how two districts wills can, at the same time, be exercised in relation to the 

same subject, to be effectual, and at the same time compatible with each other."4

The idea that the founding father intended the grants of legislative power to the Union to be 

exclusive in nature was, however, contested from the very beginning. Alexander Hamilton 

had already argued that “the necessity of a concurrent jurisdiction in certain cases results 

from the division o f the sovereign power; and the rule that all authorities, o f which the 

States are not explicitly divested in favour of the Union, remain with them in full vigor, is

1 The Articles o f Confederation had granted Congress exclusive powers over certain matters [cf. Article DC (1), (4)).

3 M. Tushnet, Rethinking the Dormant Commerce Clause, 127 fn .6

9 W. Needham, The Exclusive Power o f Congress over interstate Commerce, 255.

4 Houston v. Moore, 18 U .S .l (1820) 23
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not a theoretical consequence .of that division, but is clearly admitted by the whole tenor o f 

the instrument which contains the articles of the proposed Constitution*. Where the 

federation was to have exclusive powers, the framers had taken the “the most pointed care 

in those cases where it was deemed improper that the like authorities should reside in the 

states, to insert negative clauses prohibiting the exercise of them by the States.*5 The 

framers seemed, moreover, to know how to confer exclusive legislative power when they 

wanted to.6 The federation’s legislative powers were consequently “only* concurrent in 

character. The States would be permitted to pass legislation, except where the Constitution 

had expressly limited the States’ legislative powers.7 In the event of an overlap between 

federal and state legislation, the supremacy clause of the Constitution provided the conflict 

resolution rule: “This Constitution, and the Laws of the United States which shall be made 

in pursuance thereof; and all Treaties made, or which shall be made, under the Authority o f  

the United States, shall be the supreme Law of the land; and the judges in every state shall 

be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 

notwithstanding.*8

The dialectics of argument were to continue for more than a century. The passing of dual 

federalism was slow. The final abandonment of the exclusive power theses will best be 

analysed in the first section through the prism of the commerce clause. Today, the only 

possible exception to the shared power thesis may exist for foreign relations. In a second 

section, we shall take a closer look at the most important constitutional principle o f 

American federalism: the principle of pre-emption. The emergence of the modem pre

emption typology as well as the nature of the pre-emption phenomenon will be discussed in 

turn.

1. The Passing o f Dual Federalism  and the Trium ph o f  Shared Legislative Powers

The open texture of the U.S. constitution may lend itself to a dual federalist or a cooperative 

federalist interpretation. Yet, it was dual federalism which dominated nineteenth century

s The Federalist, 32. For Hamilton, exclusive federal legislative power only existed in three instances: "Th is 
exclusive delegation, or rather this alienation, o f State sovereignty, would only exist in three cases: where the 
Constitution in express terms granted an exclusive authority to the Union; where it granted in one instance an 
authority to the Union, and in another prohibited the States from  exercising the like authority;5 and where it 
granted an authority to the Union, to which a similar authority in  the States would be absolutely and totally 
contradictory and repugnant." (ibid.)

6 There are sm all islands o f exclusivity created by the American constitution: For example, Article I, §8 clause 5 
and Article I, § 10, clause 1 (exclusive power to coin money); Article I, § 8 clause 11 and Article I, § 10, clause 1 
(exclusive right to grant letters o f marque and reprisal); Article I, § 8 clause 17 (granting Congress "exclusive 
Legislation in  all Cases whatsoever" over the District o f Columbia and Article I, §10 clause 1 (exclusive power to  
enter treaties).

7 Negative constitutional prohibitions can be found in a number of articles o f the American Constitution.

* Article VI, §  2 U.S. Constitution.
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American constitutionalism. Dual federalism was an offshoot of the idea of dual sovereignty. 

Instead of envisaging two hierarchical levels of government, the federal government and the 

States were regarded as operating on the same level but within different spheres. The 

legislative function was structured into two mutually exclusive hemispheres that did not 

overlap. The cardinal doctrines of dual federalism have been aptly described as follows: *1. 

The national government is one of enumerated powers only; 2. Also the purposes which it 

may constitutionally promote are few; 3. Within their respective spheres the two centers of 

government are “sovereign” and hence “equal”; 4. The relation of the two centers with each 

other is one of tension rather than collaboration.”9

The shift away from dual federalism towards a “new federalism” took place in the 1930s and 

is a direct result of the “New Deal”. A 1937 ruling of the Supreme Court expressed the newly 

arrived cooperative philosophy in the context of unemployment policy: “The United States 

and the state of Alabama are not alien governments. They co-exist within the same territory. 

Unemployment is their common concern. Together the two statutes now before us embody a 

cooperative legislative effort by state and national governments, for carrying out a public 

purpose common to both, which neither could fully achieve without the cooperation of the 

other. The Constitution does not prohibit such cooperation.”10 Cooperative federalism then 

takes the view that “the National Government and the States are mutually complementary 

parts of a single governmental mechanism all o f whose powers are intended to realize the 

current purposes of government according to their applicability to the problem at hand.”11 

This new federal paradigm gradually replaced the dual federalism rationale. The trajectory of 

this change will be discussed in this section.

a) From exclusive power to shared power: The transformation o f the Commerce Clause

The battlefield on which the controversy between dual and concurrent federalism has been 

largely played out has been the Commerce Clause. According to that enumerated 

competence “Congress shall have Power (...) to regulate Commerce with foreign Nations, and 

among the several states”. While the Constitution explicitly prevented State interferences in 

foreign commerce,12 no such express constitutional limitation had been made for interstate 

commerce. On its face the Commerce Clause only positively empowered Congress with a 

legislative competence to regulate interstate commerce. It seems therefore reasonable to

9 E. S. Corwin, The Passing o f Dual Federalism, 4

10 Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937), 526

11 E. S. Corwin, The Passing o f Dual Federalism, 19

13 Article I, §10, clause 2 ("No State shall, without the Consent o f the Congress, lay any Im posts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its inspection Law s”) and Article I, § 10 
clause 3 {“No State shall, without the Consent o f Congress, lay any duty o f Tonnage.’ )
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assume at the outset that the American Constitution “did not attempt to solve economic 

parochialism by an express prohibition against interference with free trade. Instead, it 

shifted legislative power over economic matters that affect more than one state to a single 

national body. The commerce clause does not expressly prohibit states from enacting 

protectionist economic legislation. It merely gives Congress the power to rectify such 

excesses by superseding enactments."13

Even if the drafters’ intention had been to leave state interferences with interstate trade to 

be pre-empted by federal legislation, the Commerce Clause has, since the middle o f the 

nineteenth century, been constructed to contain a negative side. In spite of the fact that 

Congress’ legislative power had remained "dormant", the Commerce Clause as such would 

implicitly prohibit certain types of State legislation. The theory o f the dormant commerce 

clause thus postulates that even in the absence of federal legislation the States would be 

constitutionally “pre-empted" [prevented] from a range of regulatory actions.

The scope and rationale o f this implied constitutional prohibition has varied over time. At 

the very beginning of the jurisprudential line o f Commerce Clause cases, the Supreme Court 

adhered to the exclusive power reading of the Commerce Clause. This flirtation with the 

theory o f dual federalism started with Gibbon v Ogden.14 15 Here, Chief Justice Marshall found 

“great force” in the argument that the Commerce Clause “implied in its nature full power 

over the thing to be regulated" and the competence thus “excludes, necessarily, the action o f 

all others that would perform the same operation on the same thing".13 The power to 

regulate interstate commerce power would, according to this exclusivity principle, be an 

exclusive federal power and the States were constitutionally restricted to the pursuit of their 

police powers.16 The decision in Gibbon v Ogden thereby introduced the distinction between 

“commerce" and “police" power. State regulations were either “regulations of interstate 

commerce" or “police power regulations".17 Police powers, in line with the theory of dual 

federalism, were exclusive powers o f the States, and as such were a priori excluded from the 

scope of the Commerce Clause.18 Even if the exclusive power thesis had been contested

13 J.N. Eule, Laying the Dormant Commerce Clause to Rest, 430

14 Gade v. National Solid Wastes Management Ass'n, 505 U.S. 88 (1992)

15 Marshall C.J. ultim ately decided the litigation on the narrower pre-emption ground since Congress had exercised 
its power. The exclusivity thesis emerged in the concurring opinion o f Justice Johnson. Even if  the Chief Justice 
seemed sympathetic to the argument o f exclusive federal power over interstate commerce, he recognized the 
possibility -  and in  this case the very existence -  o f legislative conflicts and therefore the existence of overlapping 
legislative spheres: Where a law  "passed by a  State in the exercise o f its acknowledged sovereignly, comes into 
conflict with a law  passed by Congress in pursuance o f the Constitution” "the act o f Congress, or the treaty is 
supreme; and the law o f the State though enacted in the exercise o f powers not controverted, m ust yield to it.” (Ibid. 
at 73)

16 Marshall C.J. referred to the "acknowledged power o f a State to regulate its police, its domestic trade, and to 
govern its own citizens” {ibid, at 208)

17 Cf. Willson v Black B ird Creek M arsh Co, 27 US (2 P et) 245 (1829)

18 Taney described a state’s police power as "the powers necessary to accomplish the ends o f its creation* (Charles 
River Bridge v. Warren Bridge, 36 U.S. 620 (1837). L. Tribe defines the term “police” power as those "residual 
prerogatives o f sovereignty which the states had not surrendered to the federal government” (L. Tribe, American 
Constitutional Law  (Volume One), 1046)
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early, on,19 the rigid and formal conceptual dualism, shaped the Supreme Court 

jurisprudence for a century.20

A subtle transformation of the exclusive power rationale nevertheless emerged in Cooley v 

Board o f Wardens o f the port o f Philadelphia.21 * In that case, the Supreme Court changed its 

conceptual understanding o f the Commerce Clause. A state statute that fell into the scope of 

the commerce clause would not be automatically void for lack of legislative competence. 

Instead the Court admitted that

“the power to regulate commerce, embraces a vast field, containing not only many, but exceedingly 

various subjects, quite unlike in their nature; some imperatively demanding a single uniform rule, 

operating equally on the commerce o f the United States in every port; and some, like the subject now 

in question, as imperatively demanding that diversity, which alone can meet the local necessities o f 

navigation. Either absolutely to affirm, or deny that the nature of this power requires exclusive 

legislation by Congress, is to lose sight o f the nature o f the subjects o f this power, and to assert 

concerning all o f them, what is really applicable but to a p a rt Whatever subjects o f this power are in 

their nature national, or admit only o f one uniform system, or plan of regulation, may justifiably be 

said to be of such a nature as to require exclusive legislation by Congress.*23

The exclusive power of Congress to regulate interstate commerce was thus only partial: 

those subjects that were “national* in character would require a uniform legislative regime 

and the power o f Congress was therefore deemed to be exclusive. Regarding those subjects 

that were essentially “local* in nature, Congress would only enjoy a power concurrent with 

that o f the States.23 Cooley introduced a functioned subject-matter analysis that replaced

“We shall not enter into any examination o f the question whether the power to regulate commerce, be or be not 
exclusive o f the states, because the opinion which we have formed renders it unnecessary: in other words, we are o f 
the opinion that the act is not a regulation o f commerce, but of police; and that being thus considered, it was 
passed in the exercise o f a power which rightfully belonged to the states.* {Mayor, Aldermen and Commonality o f 
City o f New York v. M iln, 36 U.S. 102 (1837), 131-2

19 Chief Justice Taney rejected the exclusive power thesis and instead held that CC represented only a concurrent 
legislative power that left States free to regulate interstate commerce as long as their actions did not conflict with 
federal legislation. See: Licensing Cases (~ Thurtow v. Com. o f Mass, et aL, 46 U.S. 504 (1847)).

30 The theory o f police powers as categorically excluded from the scope o f the commerce clause remained alive for a 
long time. See, for example, Hammer v. Dagenhart, 247 U.S. 251 (1918), 273-4: “The grant of power to Congress 
over the subject o f interstate commerce was to enable it to regulate such commerce, and not to give it authority to 
control the States in their exercise o f the police power over local trade and manufacture.*

Writing in 1911, W. Needham still claimed that “ [t]he obscurity o f the line o f delimitation between the powers o f the 
Federal Government and the States is due largely, if not wholly, to the reluctance o f publicists and jurists to 
declare unequivocally that the whole power o f regulating foreign, interstate and Indian commerce is vested by the 
Constitution exclusively in the Federal Government, and that this particular sovereign power does not exist in the 
States except over their own intrastate commerce.* (W. Needham, The Exclusive Power o f Congress over interstate 
Commerce, 251)

For a valuable discussion of the evolution o f the concept of “police power*, see P. Kens, The Source o f a Myth: Police 
Powers o f  the States and Laissez Faire Constitutionalism, 1900-1937. Today the notion would comprise subject 
matters such as public health, safety and public morals.

21 Cooley v. Board o f Wardens o f Port o f Philadelphia, 53 U.S. 299 (1851)

33 ibid., 319

33 In James Clark D istilling Co. v. Western Maryland R. Co.,242 U.S. 311 (1917), the Supreme Court expressed this 
in the following words: “It is settled, says the argument, that Interstate commerce is divided into two great classes, 
one embracing subjects which do not exact uniformity and which, although subject to the regulation o f Congress, 
are in the absence o f such regulation subject to the control o f the several States (Colley v. Board o f Wardens, 12 
How. 299), and the other embracing subjects which do require uniformity and which in the absence o f regulation 
by Congress remain free from all state control (Lesy v Hardin, 135 U.S. 100).* (242 U.S. 311, 327-28 (1917))
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the wooden topical subject matter analysis of Gibbon v Ogden. From now on, only those 

state laws that were considered to be national in character would be automatically invalid.24 

The legislative power under the commerce clause would only be one of “partial exclusivity”. 

For all matters outside this “partial exclusivity”, the States would enjoy concurrent power 

subject only to Congressional pre-emption.

The analytical breakdown of the conceptual apparatus o f dual federalism -  be it in the form 

of a topical or functional duality -  occurred shortly before the constitutional revolution 

brought by the New Deal. After a brief intermezzo that saw the key rationale of the dormant 

commerce clause to be whether the State measure constituted a “direct” burden on 

interstate commerce,25 the current test centres on a discrimination test that has abandoned 

all remnants of the dual federalism philosophy.26 The anti-discrimination rationale of the 

dormant Commerce Clause is based on a theory of concurrent legislative powers.27 28 In the 

second half of the twentieth century, the Supreme Court had fully switched to a regime o f  

concurrent regulatory powers. The obituary for the theory of dual federalism appeared in 

1950.28

b) The foreign affairs “exceptionm -  Extra-constitutional federal exclusivity?

One area appeared successfully immune from the general move towards concurrent spheres 

o f legislative powers, that of foreign affairs. Here, various American constitutional scholars

24 In subsequent jurisprudence the Court made clear that “the failure o f Congress to make express regulations 
indicates its w ill that the subject shall be left from any restrictions or impositions; and any regulation o f the subject 
by the states, except in matters of local concern only, as hereafter mentioned, is  repugnant to such freedom .” 
(Robbins v. Shelby Country Taxing District, 120 US 489 (1887), 492-93}

For an excellent critique of the internal incoherence of assuming an exclusive power on the one hand, w h ile 
explaining the invalidity of state regulation by reference to the intent o f Congress to leave the subject m atter 
unregulated, see H.W. Bikle, The Silence o f Congress, Harvard Law Review, 204: “What is  the necessity o f th is 
second “principle” which contains an im plication at variance with the first? Why is  it not enough to hold that th e 
m atter is o f national concern and that, therefore, the state is powerless to act? In other words, does the state 
disability result from an implied prohibition o f state action in the Constitution, or only from an implied conflict w ith  
the w ill o f Congress?” (Ibid 204) Commenting on the Supreme Courts jurisprudence in the 1920s, the author 
rem arks that the reasoning o f the court seems to rest “on the supposed conflict with the unexpressed w ill o f 
Congress rather than on the theory that there is an entire absence o f state power in m atters o f national concern 
because the power to regulate commerce among the states in respect to such matters belongs exclusively to  
Congress” (ib id , 207).

25 “[D]uring this period Justice Stephen Field’s test o f direct or indirect effect on interstate commerce replaced the 
Cooley test for determining whether Congress’s power is exclusive or concurrent under the Commerce Clause. 
Henceforth, regulation having direct effect on interstate commerce was a matter o f exclusive congressional power, 
but where the effect on interstate commerce was merely indirect, state power to regulate was at least concurrent 
w ith that o f Congress.” (S.A. Gardbaum, The Nature o f Preemption, 795)

36 Today, the Supreme Court’s dormant commerce clause analysis w ill principally ask whether a  state regulation 
discrim inates against interstate or out-of-state commerce. For discrim inatoiy state measures the Supreme Court 
w ill apply a strict scrutiny review that approaches per $e invalidity. Non-discrim inatoiy measures can also fa ll fou l 
o f the dormant commerce clause where the hindrance on interstate trade is “clearly excessive to the putative local 
benefits". The “clearly excessive burden test* was formulated in Philadelphia v. New  Jersey, 430 U.S. 141, 142 
(1977), 142

27 This point is  made by E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 
150.

28 E. S. Corwin, The Passing o f Dual Federalism  [1950]
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still acknowledge the “exclusivity principle* 29 and argue that “foreign affairs remain 

exclusively national": “Foreign relations are national relations. The language, the spirit and 

the history of the Constitution deny the States authority to participate in foreign affairs, and 

its construction by the courts has steadily reduced the ways in which the States can affect 

American foreign relations."30 * Foreign affairs therefore appeared outside the “pre-emption 

model” that characterized American federalism in the domestic sphere.

The genealogy of the foreign affairs exception is fairly distinguished. In Missouri v. 

Holland,Zlthe Supreme Court found that the treaty power would not be subject to the 

enumerated principle that shaped the division of powers in the internal sphere. Foreign 

affairs exceptionalism was confirmed and extended in United States v. Curtiss-Wright Export 

Coip.32 Here, Justice Sutherland famously drew a categorical distinction between the 

external and the internal powers of the federal government:

“The two classes o f powers are different, both in respect o f their origin and their nature. The broad 

statement that the federal government can exercise no powers except those specifically enumerated in the 

Constitution, and such implied powers as are necessary and proper to effect the enumerated powers, is 

categorically true only in respect o f our internal affairs. (...) [T]he investment o f the federal government 

with the powers o f external sovereignty did not depend upon the affirmative grants o f the Constitution. 

The power to declare and wage war, to conclude peace, to make treaties, to maintain diplomatic relations 

with other sovereignties, if  they had ever been mentioned in  the Constitution, would have vested in the 

federal government as necessary concomitants o f nationality.” 33

The theory that the federation’s external powers are o f an extra-constitutional origin is 

remarkable by any standard. According to Curtiss-Wright, the States never enjoyed external 

sovereignty, rendering foreign affairs an exclusive domain o f the federal government.34 While 

governmental power over internal affairs was distributed between the national government 

and the several States, governmental power over external affairs was vested exclusively in 

the national government. This strong nationalist view isolated the foreign affairs sphere from 

the influence of the States. Any state regulation would seem to be unconstitutional where it 

touches the sphere of foreign affairs.

Yet, the “passing of dual federalism”35 in the aftermath o f the New Deal also eroded the 

belief in mutually exclusive spheres of federal and state power in the external sphere. In 

1939, Pennsylvania adopted a law requiring registration o f all aliens residing in the State’s

29 P.J. Spiro, Foreign Affairs Federalism, 1224

30 L. Henkin, Foreign Affairs and the Constitution, 16, 228

si Missouri v. Holland, 252 U.S. 416 (1920)

32 United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936)

33 Ibid., 316-318

34 "The Sutherland theory, like the earlier cases finding power in sovereignty, carves a broad exception in the 
historic conception, often reiterated, never questioned and explicitly reaffirm ed in the Tenth Amendment, that the 
federal government is one o f enumerated powers only.” (L. Henkin, Foreign Affairs and the Constitution, 24-5)

35 E. S. Corwin, The Passing o f Dual Federalism

15



borders. Only one year later, Congress followed suit and enacted a federal registration act.

In Hines v. Davidow itz36 the Supreme Court was asked to determine the relationship 

between the two acts in light of the exclusivity and the pre-emption thesis. While admitting 

that both laws belonged to the class of “laws which concern the exterior relation of this 

whole nation with other nations and governments”, the Court did not quash the State law as 

an unconstitutional.intrusion into the exclusive competence of the federal.centre. Instead it 

operated in a pre-emption framework: *[T]he regulation o f aliens is so intimately blended 

and intertwined with responsibilities of the national government that where it acts, and the 

state also acts on the same subject, *the act o f Congress, or the treaty, is supreme; and the 

taw o f the State, though enacted in the exercise o f powers not controverted, must yield to i t ”37 

In light of the strong federal interest in foreign relations, the Court adopted a wide j
i

interpretation of the field rationale and pre-empted the state legislation.

The thesis that foreign affairs belonged to the exclusive sphere of the federation regained 

judicial support in 1968 through Zschem ig v M iller.38 Prior to that ruling, the Supreme 

Court had principally analysed State restrictions on foreign affairs through the Commerce 

Clause and never through the larger lens of a foreign affairs principle. It is through the 1968 

decision that the logic of dual federalism “tiptoed” back into the external sphere o f American 

constitutionalism. In Zschemig, the Supreme Court stated in categorical language that 

whenever a State activity “has a direct impact upon foreign relations” it may “adversely 

affect the power of the central government to deal with those problems”.39 Since the 

“conduct of our foreign affairs is entrusted under the Constitution to the National 

Government”, the Supreme Court quashed the contested State court decision as “an 

intrusion by the State into the field o f foreign affairs which the Constitution entrusts to the 

President and the Congress”.40 This was a “new constitutional doctrine”41 that has been 

termed “dormant foreign affairs power”.42 Foreign affairs exceptionalism was built on the 

conceptual foundation of dual federalism.43 Instead of solving a legislative conflict in the 

overlapping spheres of concurrent power through the application of the principles of 

supremacy and pre-emption, the sphere of foreign affairs was constructed as an exclusive 

enclave of federal power.

36 Hines v. Davidowitz, 312 U.S. 52 (1941)

37 Ibid., at 66-67

33 Zschemig v. M iller, 389 U.S. 429 (1968)

39 Ibid., at 441 

40Ibid., 432

41 L  Henkin, Foreign Affairs and the Constitution, 239

42 E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 169

43 “Just as the Lochner-era Court argued that “manufacturing" or “agriculture" were areas of exclusive regulatory 
jurisdiction, so, too, foreign affairs exceptionalism  claims that that the international area belongs exclusively to the 
federal government. (...) The fact that foreign affairs exceptionalism has no interest in protecting a corresponding 
area o f state sovereignty -  an important ai™ o f dual federalism itself -  does not eliminate their kinship on the 
critical point: the commitment to identifying a distinct “field" o f regulatory jurisdiction, allocating it to one level o f 
the government, and policing it against “intrusion" by the other level o f government." (E. A. Young, Dual Federalism, 
Concurrent Jurisdiction, and the Foreign Affairs Exception, 141)
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In spite of strong jurisprudential and academic support, the exclusivity thesis, has since 

been seriously wounded- After more than thirty years in which the Supreme Court had not 

had occasion to confirm or disconfirm the exclusive power thesis, a recent decision appears 

to resolve competing federal and state foreign affairs positions by means of the pre-emption 

paradigm.44 In Crosby, 45 a Massachusetts statute had imposed trade sanctions on U.S. 

companies that traded with the military government in Burma. A more lenient regime 

existed under federal legislation and the question arose whether the stricter state standard 

was compatible with a) the “dormant foreign affairs power' as established in Zschemig, 

and/or b) the federal statute imposing national sanctions on Burma. The U.S. Court of 

Appeals for the First Circuit had wholeheartedly adopted the exclusive federal power 

rationale. It held that the power over foreign affairs was “vested exclusively in the federal 

government'46 so that any State law was automatically void for lack of legislative 

jurisdiction. Somewhat inconsistently, the Circuit Court also found the State measure pre

empted by federal legislation.47

The Supreme Court, by way of contrast, refused to subscribe to the view that foreign affairs 

constitute an exclusive sphere of federal power. While confirming the illegality of the 

Massachusetts statute,, this was done on the grounds of legislative pre-emption alone.48 The 

State law would undermine the purpose and effect of the federal statute in at least three 

respects.49 The stricter state standard would thereby stand “as an obstacle to the 

accomplishment o f Congress’s full objectives under the federal Act” and therefore conflicted 

with “the federal choice about the right degree of pressure to employ” against Burma and as 

such distorted the federal legislative scheme.50 The Supreme Court thus distanced itself 

from the exclusive competence thesis and firmly operated within a pre-emption framework. 

The State law was pre-empted because it constituted an obstacle to the federal legislation.

Crosby therefore signals a transition of foreign affairs from the last remnant of dual 

federalism to the world of concurrent powers. This shift to a pre-emption paradigm might

44 See, however, Barclays Bank PLC v. Franchise Tax Bd, 512 U.S. 298 (1994), where the Supreme Court indicated 
its scepticism towards the exclusive foreign affairs power thesis.

45 Crosby v National Foreign Trade Council, 120 S. Ct. 2288 (2000)

46 Crosby, Natsios, 181 F.3d at 49

47 The Circuit Court also found state law pre-empted by federal legislation and found: “Pre-emption w ill be more 
easily found where states legislate in areas traditionally reserved to the federal government, and in particular where 
state laws touch on foreign affairs.’ (Natsios, 181 F.3d at 73) “ (W)hen Congress legislates in an area o f foreign 
relations, there is a strong presumption that it intended to pre-empt the field, in particular where the federal 
legislation does not touch on a traditional area o f state concern“ ( ibid at 76).

Justice Sou ter carefully avoided discussing the first two claims and merely confirmed that the state law 
conflicted with the federal act (solely pre-emption!). The pre-emption analysis was conducted along two lines: a) the 
Court held that state sanctions undermined congressional intent to “provide the President with flexible and 
effective authority over economic sanctions against Burma*; b) Congress clearly showed intent to “steer a middle 
path“ so that the “(s]anctions are drawn not only to bar what they prohibit but to allow what they permit“.

49 Crosby v National Foreign Trade Council, 120 S. Ct. 2288 (2000), 2294. The three grounds were first, the 
delegation of effective discretion to the President to control effective sanctions against Burma; second, the limitation 
to sanctions solely concerning United States persons and new investment; third, the directive to the President to 
proceed diplomatically in developing a comprehensive, multilateral strategy towards Burma.

5° ib id , at 2294, 2298
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not put a complete end to the foreign affairs exception. Indeed, some authors have identified 

a “unique kind of pre-emption doctrine specific to “foreign affairs” cases”.51 This observation 

has been contested. In Crosby, so it is claimed, the Supreme Court applied the ordinary 

principles o f statutory construction without any presumption in favour or against pre

emption of state law.52 53 In any event, even if  a presumption in favour of federal pre-emption 

would be stronger in the external sphere, this would doubtlessly represent a milder version 

of foreign affairs exceptionalism:

A pre-emption regime, even if it is characterized by a presumption in favour o f pre-em ption, still requires 

some affirmative act by a federal entity in order to exclude state authority. Federal action is  often difficu lt, 

and state authority will frequently benefit from federal legislative inertia. Moreover, pre-em ption doctrine’s 

ultimate focus on congressional intent -  whether tiebreaker presumptions favour or disfavour pre-emption 

in close cases -  gives the political safeguards of federalism a chance to operate. Because these political 

and institutional checks w ill render federal authority over foreign affairs non-exclusive in  any number o f 

situations, the stakes in a case like Cosby or Locke are simply not as high as i f  the Court were purporting 

to define an exclusive zone of federal authority. 59

American constitutional law, by way of conclusion, still adheres to the “foreign affairs 

exception” in that “federal regulation of affairs is subject to a different, and generally more 

relaxed, set o f constitutional restraints than federal regulation of domestic affairs”.54 * The 

incorporation of foreign affairs into the pre-emption paradigm in Crosby, however, seems to 

rule out the exclusive federal foreign affairs competence. Instead of being based on an

51 E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 176. In Hines v. 
Davidowitz, 312 U.S. 52 (1941), the Supreme Court had indeed pointed out that when a federal statute concerned 
foreign affairs “ [a]ny concurrent state power that may exist is restricted to the narrowest o f lim its” {ibid., 67).

52 “Indeed, the closest the Court came to acknowledging any traditional hesitance about state involvement in  
foreign affairs w as in  dismissing the State’s argument that Congress’s silence m ilitates against pre-emption(.) (...) 
Crosby both decides the case on pre-emption grounds and cites Hines’s “obstacle* test as guiding the inquiry. Yet 
from reading the Court’s opinion in Crosby, we would not know that H ines strongly emphasized the foreign affairs 
context o f its pre-emption inquiry. Indeed, Crosby studiously avoids citing or quoting any portion o f Hines that 
discusses general considerations o f the federal/state balance in foreign affairs. And Crosby refrains from quoting 
the Hines proviso about the specific foreign affairs context in which federal power is bread and state power is at a  
minimum instead, Crosby simply quotes H ines’s general “obstacle” form ula and approaches the question as one o f 
pre-emption without presumption.” (D. Halberstam, The Foreign Affairs o f  Federal Systems: A National Perspective 
on the benefits o f  State Participation, 1021,6-7)

“(TJhe Constitution provides no justification for courts to give extra pre-emptive weight to federal foreign relations 
enactments.” (J. Goldsmith, Statutory Affairs Preemption, 11). J. Goldsmith has argued that “neither an interpretive 
canon favoring foreign affairs interests, nor one favoring state interests, is warranted in this context. Considered 
separately, each canon rests on implausible institutional and empirical assumptions. When a foreign relations 
statute touches on traditional state prerogatives, both canons are implicated, and both lose coherence. The prudent 
course is for courts to apply “ordinary* principles o f pre-emption without any presumption in favour o f state or 
federal law, even when they think the statute concerns foreign affairs.” (Statutory Foreign Affairs Pre-emption, in 
Chicago W orking Paper Series No 116, 2)

53 E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 176. United States v.
Locke, 120 A. Ct. 1135 (1999) was decided three months before Crosby and equally applied an obstacle pre-emption 
test to determine the validity of a state statute dealing with international maritime commerce. Transposed to the 
EC, the argument may not yet fully operate under a unanimity regime since a single Member State could veto the 
Community m easure that would ultimately pre-em pt national laws.

s4 C. A. Bradley, The Treaty Power and American Federalism, 391
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antiquated dual federalism foundation,55 the Supreme Court has embraced the concurrent 

power universe -  even in the area of foreign affairs.

2. Federalism in  a World o f  Concurrent Powers -  The Doctrine o f Pre-em ption

In the dual federalism universe, legislative conflicts will never arise. The constitutional 

structure of dual federalism allocates each sovereign exclusive power over “its” sphere of 

jurisdiction. In this federalist model, there is simply no space for the overlap o f legislative 

spheres. Concurrent legislative claims are arbitrated at the competence level and, according 

to the logic of dual federalism, turn out to be no “real" legislative conflict as only one 

sovereign could legitimately claim entitlement for a particular legislative matter. Under the 

“either-or-logic" of dual federalism, sovereigns are coordinated and not subordinated. 

Federal pre-emption issues consequently only arise in a world of concurrent powers: only 

within a zone of overlapping legislative jurisdiction can there be legislative conflicts. Today, 

the zone of concurrent legislative power in the American federation has become nearly all- 

embracing. The passing of dual federalism has given rise to a world of concurrent powers in 

which, apart from certain minor exceptions, neither level of government enjoys 

constitutionally exclusive legislative powers.56 And in the “near" absence o f exclusive 

sovereign spheres, the pre-emption doctrine has come to constitute the most important 

federal doctrine of American constitutional law.

In this section, we shall trace the historical breakthrough of the pre-emption doctrine and 

the subsequent crystallization of the modem pre-emption typology developed by the 

Supreme Court. In place of a rigid typology o f competences, U.S. constitutional doctrine 

adopted a legislative and flexible typology o f pre-emption. Modem pre-emption doctrine “is 

quintessentially a doctrine of concurrent power”, since it acknowledges the “possibility that 

both federal and state governments may have regulatory jurisdiction over a particular 

subject at any given time and seek to moderate actual and potential conflicts between the 

two authorities.”57 Thereafter, we shall investigate the constitutional nature of the strangely

65 Young still sees Crosby caught in the logic o f dual federalism: “Is foreign affairs exceptionafism a form of dual 
federalism? I think so. Cases like Cosby or Locke depend on defining particular subject matter spheres -  “foreign 
affairs’  as opposed to “traditional state police powers* -  and holding that activity o f one level o f government is 
excluded or sharply curtailed when it takes place in the other government’s sphere.’  (E. A. Young, Dual Federalism, 
Concurrent Jurisdiction, and the Foreign Affairs Exception, 177)

56 The absence of a sphere of exclusive state powers has been succinctly remarked upon by the Garcia Supreme 
Court ‘ [T]he Constitution does not carve out express elements o f state sovereignty that Congress may not employ 
its delegated powers to displace.’  (at 550) Recent Supreme Court decisions have signalled a cautious retraction 
from the categorical affirmation of process federalism in Garcia. In New York v United States (505 U.S. 144 (1992)) 
and Printz v United States (521 U.S 898 (1997)) the Supreme Court re-emphasised the principle o f enumerated 
powers as constitutional safeguard against the centralizing tendencies. In Lopez v. United States, 514 U.S. 549 
(1995), the Court declared that by enacting the Gun-Free School Zones Act, Congress had exceeded its power 
under the Commerce clause.

57 E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 151
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still under-theorized pre-emption phenomenon. The constitutional phenomenology of the 

pre-emption doctrine will be taken up afresh in the context o f the Community legal order.58

a) Constitutional history: The emergence of. modem pre-emption typology

The “constitutional history of pre-emption” begins in the twentieth century.59 Nineteenth 

century constitutionalism conceptualized the relationship between the federal and the state 

legislative sphere by means of the alternative doctrines o f exclusivity and supremacy. The 

pre-emption doctrine as such did not emerge “until the second decade of the twentieth 

century, when state laws were overturned on pre-emption grounds for the first time”.60 This 

novel specialized constitutional doctrine must not be confused with the modem meaning 

given to the pre-emption phenomenon. When the classic version of pre-emption emerged, 

the new doctrine was regarded as functionally different from the supremacy clause in that it 

would not cover actual conflicts between federal and state law. The pre-emption 

phenomenon was identified with the total exclusion of the state legislatures once the federal 

level had entered a policy field.

Pre-emption was consequently identified with “field* pre-emption. In Southern Railway Co. 

v. Reid, the entrée of the classic pre-emption doctrine, the Supreme Court quashed a state 

statute setting price rates for railroads on the ground that a federal act on this issue had 

“taken possession o f the field”.61 The exercise of federal power was considered “such that 

when exercised it is exclusive, and ipso facto, supersedes existing state legislation on the 

same subject”.62 In the words of a later ruling, “the power o f the State over the subject- 

matter ceased to exist from the moment that Congress exerted its paramount and all 

embracing authority over the subject” as there can be “no divided authority over interstate 

commerce and that the regulation of Congress on that subject are supreme”.63 In Charleston 

& Western Carolina Railway Co. v. Vamville, Justice Holmes casts pre-emption in the 

following terms: “When Congress has taken the particular subject-matter in hand 

coincidence is as ineffective as opposition, and a state law is not to be declared a help 

because it attempts to go father than Congress has seen fit to go.” Conflict was simply 58 59 60 61 62 63

58 See Chapter VII 1 b (bb) below.

59 The constitutional history o f U.S. pre-emption has been excellently recorded by S.A. Gardbaum, The Nature o f 
Preemption, esp. 785-807

60 Gardbaum, ibid., 785

61 Southern Railway Co. i/. Reid, 222 US 424 (1912), 442

62 Southern Railway v. Railroad Commission o f Indiana, 236 U.S. 439 (1915), 446 (emphasis added).

63 Chief Justice White in Chicago, Rock island & Pacific Ry. Co. v. Hardwick Farmers E le v .C o 226 U.S. 426 (1913), 
435
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“immaterial".64 Whenever Congress entered a field, all state regulation within the same area 

was automatically pre-empted. All the courts had to do was to ascertain the boundaries of 

the occupied field.

This conceptual reduction of the pre-emption phenomenon to automatic “field" pre-emption 

was an outgrowth of the still dominant constitutional philosophy of dual federalism. The 

Supreme Court conceived of federal and state regulation as “mutually exclusive”. Legislation 

“was a zero-sum game; two “sovereigns could not be sovereign within the same field.”65 In an 

attempt to explain the “transformation” of a formally concurrent power into an exclusive 

legislative power, the Supreme Court occasionally had recourse to the idea of “latent 

exclusivity” in the field of interstate commerce.66 A latent exclusive power would give 

Congress “more than concurrent power but less than exclusive power ab initio”.67 While 

such a constitutional framework thus acknowledged the possibility of concurrent legislative 

powers, it did not permit the possibility of concurrent legislation. Once Congress had used 

its “concurrent” powers, the concurrent legislative jurisdiction of the States would 

disappear. Classic pre-emption created pockets of exclusivity within the field as established 

by the federal legislation through the mere exercise o f federal legislative power.68

The model o f automatic field pre-emption was shattered by the revolutionary transformation 

of American federalism in the aftermath of the New Deal.69 The shift from classic to modem 

pre-emption analysis may at first seem paradoxical in the midst of a historical period of 

American federalism characterised by strong centralising tendencies, yet a closer look 

betrays a strategic logic that was part and parcel of the reformation of American federalism. 

Unlike classic pre-emption, the modem regime did not envisage field pre-emption as an 

automatic reflex of federal legislation but made the relationship between federal and state 

powers subject to congressional intent. The doctrine of intent has been the single most

64 Justice Holmes in Charleston & Western Carolina Railway Co. v. Vamvitle, 237 U.S. 597 (1915), 604

65 S.C. Hoke, Preemption Pathologies and civic Republican Values, 739

86 “[Ajutomatic pre-emption by occupation of the field was interpreted as resulting from the nature of Congress's 
power over interstate commerce -  a power that, in jurisdictional terms, can be described by the idea of “latent 
exclusivity*. As a statement o f Congress’s power over interstate commerce, neither exclusive nor concurrent power 
satisfied the Court: exclusive power would have left too many areas unregulated, and concurrent power belittled 
Congress’s special role and responsibility in this area. Thus, the Court developed a third possibility, that o f latent 
exclusivity, giving Congress more than concurrent power but less than exclusive power ab initio. The states had 
“permissive* power to act until Congress exercised its “inherent" power under the Commerce Clause. In short 
congressional action created exclusive power, aptly described by the metaphor of “occupying the filed". (S.A. 
Gardbaum, The Nature o f Preemption, 801)

67 Ibid., 802

68 “Thus, although the notion of exclusive dormant federal power was on the wane, the proposition that federal 
power when exercised inherently and inevitably precludes concurrent state power prevailed into the 1930s." (D.E. 
Engdahl, Constitutional Federalism in a Nutshell, 338)

69 “The greatly enlarged power granted to Congress by the new interpretation o f the Commerce Clause took from 
the states their previously sacrosanct exclusive powers over intrastate commerce. Henceforth, no area of intrastate 
commerce would be open to the states to regulate which at the same time is constitutionally closed to Congress; no 
such area remained ftilly protected from the threat of congressional intervention. In this contest of a revolutionary 
extension of federal legislative competence, the consequence of the pre-existing pre-emption doctrine (established 
while there were still significant areas o f exclusive state jurisdiction) would have been to threaten vast areas of 
state regulation of seemingly local matters with extinction. Instead, the new constitutional strategy replaced a strict 
division of powers version o f federalism with a new version embodying the presumption that state powers, though 
no longer constitutionally guaranteed, survive unless clearly ended by Congress." (S.A. Gardbaum, The Nature o f 
Preemption, 806)
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decisive factor in explaining the framework of (modem) pre-emption analysis. Doubtlessly, 

from its inception the new intent-centred analysis contained a speculative element since 

“Congress, embroiled in controversy over policy issues, rarely anticipates the possible 

ramifications o f its acts upon state law.*70 It would be principally for the Supreme Court to 

“do...the intending*.71 However, intent rationales significantly dissolve the automatic 

occupation-of-the-field effect from the pre-emption doctrine. Since Congress could express 

its wish not to totally pre-empt all State regulation in particular policy areas, a flexible 

modem pre-emption doctrine emerges from the ashes of dual federalism at the end of the 

1930s. This departure from automatic field pre-emption allowed the coordinated co

existence of concurrent legislators in certain fields.

Modem pre-emption doctrine has developed alongside two dimensions that, since they are 

intertwined, make the modem pre-emption analysis such a messy business.72 The first 

dimension concerns the scope or “substantive basis*73 of pre-emption: it concerns the 

different types o f pre-emption. Early on, the Supreme Court recognized that there were 

different forms or degrees of pre-emption. The second dimension, by way of contrast, relates 

to the “mode* o f pre-emption, i.e. how, when, where (and sometimes which type of) pre

emption is to be implied. Here, the Supreme Court generally distinguishes between express 

and implied pre-emption and has, regarding the implied pre-emption mode, developed a 

confusingly diverse range of “presumptions* that shall assist the courts in deciding whether 

federal law pre-empts state law.

Let us first turn to the modem typology of pre-emption. The Supreme Court has 

summarized the different types of pre-emption, and their respective scope, in Pacific Gas & 

Electric Co v. State Energy Resources Conservation & Development Commission in the 

following manner: 74

“Congress’ intent to supersede state law altogether may be found from the scheme of the federal regulation 

so pervasive as to Ttiak-p reasonable the interference that Congress left no room to supplement it, because 

the Act o f Congress may touch a field in which the federal interest is so dominant that the federal system 

will be assumed to preclude enforcement of state laws on the same subject, or the object sought to be 

obtained by federal law and the character of obligations imposed by it may reveal the same purpose (...)

Even where Congress has not entirely displaced state regulation in a specific area, each state is p re 

empted to the extent that it actually conflicts with federal law. Such a conflict arises when compliance with

70 Preemption as a  Preferential Ground, 209

71 T.R. Powell, Supreme Court Decisions on the Commerce Clause and State Police Power, 1910-1914

72 C. Nelson even speaks o f a  contradiction between the directions in which the Supreme Court has developed both 
dimensions o f the modem  pre-emption doctrine: “[Tjhe combination o f a broadly worded test for obstacle pre
emption with a broadly worded presumption against pre-emption has not made for clarity" (C. Nelson, Preemption, 
288-9). “By telling judges to approach federal statutes with “the starting presumption that Congress does not 
intend to supplant state law,* the Supreme Court offsets its own expansive formulations o f “implied* pre-emption* 
( ibid. 290).

73 S.C. Hoke, Preem ption Pathologies and civic Republican Values, 733

74 Pacific Gas & E lectric Co v. State Energy Resources Conservation & Development Commission, 461 U.S. 190 (1983)
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both federal and state regulations is a physical impossibility, (...) or where state law stands as an obstacle 

to the accomplishment and execution of the full purpose and objectives of Congress."75

According to this ruling, two main categories of pre-emption can be distinguished: “field pre

emption" and “actual conflict pre-emption”. Unlike its classic predecessor, modem field pre

emption is not an' automatic reaction to the exercise of an enumerated‘power of Congress, 

but hinges on the congressional intent. Under conflict pre-emption -  originally seen not as 

pre-emption as such, but as an outgrowth of the supremacy clause -  all State legislation “is 

pre-empted to the extent that it actually conflicts”. Behind the simplistic form of conflict 

pre-emption laid the devilish uncertainty of what is needed to constitute a “conflict”. What is 

certain is that, within the modem pre-emption framework, “every federal law has some pre

emptive effect, and -  in the face of ambiguity -  the issue is always one o f scope”. 76

Field pre-emption has been defined in opposition to conflict pre-emption, namely “where 

state law is found not to conflict in its actual operation with the substantive policies 

underlying the federal legislation” but where Congress has exercised its “jurisdictional 

veto”.77 In Savage v. Jones, the Supreme Court referred to the existence of a conflict as 

where federal legislation “fairly interpreted” was in “actual conflict” with state law.78 The 

requirement of an actual conflict will be met where adherence to federal and state law will 

be physically impossible. The second subtype of conflict pre-emption has proven much more 

elusive: State law would be pre-empted as in conflict with federal law wherever it stood “as 

an obstacle to the accomplishment and execution of the full purpose and objectives of 

Congress”. “Obstacle pre-emption” so defined does not entail any substantive threshold that 

indicates when and to what extent state legislation is pre-empted. If it is taken to pre-empt 

“any state legislation which frustrates the fu ll effectiveness o f federal law”79 then even the 

slightest obstacle or impairment to the federal purpose will suffice. This characterisation of 

conflict pre-emption is so open-ended that virtually any differences between the federal and 

state legislation will be caught be the pre-emption formula.80 (This is particularly so when

75 Ibid, at 203-04 (emphasis added). See also Louisiana Public Service Commission v. FCC, 106 S.CL 1890 (1986) at 
1899, where the Supreme Court summarized the general principles of pre-emption in the following way: “Pre
emption occurs when Congress, in enacting a federal statute, expresses a clear intent to pre-empt state law (...), 
when there is outright or actual conflict between federal and state law (...) where compliance with both federal and 
state law is in effect physically impossible (...), where there is implicit in federal law a barrier to state regulation 
(...), where Congress has legislated comprehensively, thus occupying an entire field of regulation and leaving no 
room for the States to supplement federal law (...), or where the state law stands as an obstacle to the 
accomplishment and execution of the full objectives of Congress'.

76 L. Tribe, American Constitutional Law (Volume One), 1195, Fel 74 (emphasis in original)

77 Ibid., 1204-05; yet, the scholar readily admits that "“field pre-emption" is not, as a matter of principle, anything 
more than a facet of ordinary pre-emption of conflicting state laws".

78 Savage v. Jones, 225 U.S. 501 (1912), 533

79 Perez v. Campbell, 401 U.S. 637 (1971), 652

80 The jurisprudence o f the Supreme Court has given a patchy casuistic commentary on the phrase. It failed, 
however, to establish abstract and clear boundaries around "obstacle pre-emption": In City o f Burbank v. Lockheed 
A ir Terminal Inc., 411 U.S. 624 (1973), the Court pre-empted a state ordinance that "severely" [ibid. 639) impeded 
the functioning of a federal scheme. In Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981), pre-emption 
was said to require more than creating an obstacle to mere ’‘general expressions of national policy* (ibid, at 634 
(emphasis added). In a number of cases on the pre-emptive effect of the Shennann Act, the Court would equally
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one of the objectives behind the federal statute lay in the very establishment, o f a uniform 

national standard.)

While field pre-emption has been portrayed as independent of any conflict, it can easily be 

recast as a species of obstacle pre-emption.81 Indeed, the Supreme Court itself admitted that 

“field pre-emption may be understood as a species of conflict pre-emption: a state law that 

falls within a pre-empted field conflicts with Congress* intent (either express or plainly 

implied) to exclude state regulation**.82 The relativity and width of the notion of conflict -  

covering a spectrum from logical contradistinction to the slightest difference of regulatory 

degree - coupled with the teleological definition o f the scope of field pre-emption,83 suggests 

that the essential principle behind all pre-emption claims is that federal and state legislation 

conflict. The modem pre-emption typology therefore establishes a spectrum of degrees of 

conflict; ideally, it ought to determine the pre-emptive scope each type o f conflict will create 

around a piece of federal legislation.

Let us now turn to the second dimension of the modem pre-emption analysis: the mode in 

which a particular pre-emption decision is inferred. The fundamental starting point is the 

idea that Congress must speak its mind: it must intend the pre-emption of state laws when 

legislating. 84 Express pre-emption is the most straightforward in doctrinal’ terms (even 

though it does not spare the practical problems of deciding the extent and scope of the pre

emption clause85): the federal legislation itself defines which type of state regulation will be

state that state legislation would not be invalidated simply because of some anti-competitive effect (cf. Fisher v. 
Berkeley, 475 U.S. 250 (1986)). For a discussion o f those cases, see generally L. Tribe, L. Tribe, American 
Constitutional Law  (Volume One), 1179-1195, who comments the casuistic jurisprudence in the following words: 
"Thus, while state action is pre-empted if it specifically frustrates the objectives, narrowly and concretely defined, 
that underlie federal enactments, no such conclusion follows where the most that can be said is that the direction 
in which state law pushes someone’s actions is in general tension with broad and abstract goals that may be 
attributed to various federal laws or programs" ( ibid, at 1187 (emphasis added)).

81 See generally, K.A. Jordan, The Shifting Preemption Paradigm: Conceptual and Interpretive Issues, esp, 737

83 English v. General E lectric Co., 496 U.S. 72 (1990), 79 n.5

83 In De Canas v. Bica, 424 U.S. 351 (1976), d ie Court still paid heed to the statute itself and its legislative history: 
“Little aid can be derived from the vague and illusory but often repeated formula that Congress by ‘occupying the 
field’ has excluded from it all state legislation. Every Act o f Congress occupies some field, but we must know the 
boundaries of that field before we can say that it has precluded a state from the exercise o f any power reserved to it 
by the Constitution. To discover the boundaries we look at the federal statute itself, read in the light of its 
constitutional setting and its legislative history." {ibid, at 360 n.8)

In English v. General E lectric Co., 496 U.S. 72 (1990), the Supreme Court defined the class o f state laws that would 
fall into the pre-empted field not by simple textual reference to the scope o f the regulation, but added a functional 
criterion: only those State laws that had “some direct and substantial effect" on the policy field would be field pre
empted. (The functional criterion of field pre-emption required in English thus parallels to some extent the 
functional scope given to some general competences in the Community legal order.)

84 “T]he purpose o f Congress is the ultimate touchstone' of pre-emption analysis" (Cipollone v. Ligett Group, 505 
U.S. 514 (1992), 516).

85 Consider, for example the doctrinal argument between Justice Scalia and the majority Court in Cipollone. The 
latter had insisted on a narrow interpretation to be given to the express pre-emption clause, while Scalia claimed 
that pre-emption doctrine demanded no more than a determination of the “ordinary meaning" since the anti-pre
emption presumption would only apply to cases o f implied intent. Once Congress had spoken its mind on the pre
emption issue, "normal canons’  of interpretation governed the issue. L. Tribe has aptly criticised this stance as 
tainted by an unexplained dual standard towards the issue of federalism. “ [N]othing in Justice Scalia’s analysis", 
states Tribe, “explains why the federalism-based reasons for constructing congressional enactments to displace no 
more state law than Congress has clearly undertaken to displace ... suddenly lose their force when the 
congressional language being constructed happens to be the provision dealing expressly with pre-emption* (L. 
Tribe, American Constitutional Law (Volume One), 1195, fn.74). For a more radical argument, see S.A. Gardbaum, 
who seeks to solve all pre-emption issues through the application of “ordinary rules o f statutory interpretation, and
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pre-empted.86 Congress may, inversely, explicitly allow for the continued and unimpeded 

application of state measures in certain areas in spite of a potential or actual overlap and 

interference with the federal legislation. This form of “express saving”87 constitutes the 

logical flip side of express pre-emption and has been relatively uncontested constitutional 

territory.

Absent express legislative indication, how, when, where* (and sometimes which type of) pre

emption is to be implied? Regarding implied pre-emption, the Supreme Court has developed 

a confusing (and sometimes contradictory) set of presumption principles that would assist 

courts in defining the scope of pre-empted state legislation.88 In Mintz v. Baldwin, the 

Supreme Court required Congress’s intent to pre-empt state law to “definitely and clearly 

appear” in the federal legislation.89In Rice, the Court deposited a presumption against pre

emption in the area of traditional police powers of the States: “Congress legislated here in a 

field which the States have traditionally occupied. So we start with the assumption that the 

historic police powers of the States were not to be superseded by the Federal Act unless that 

was the clear and manifest purpose o f Congress.”90 The ruling recognizes that not only 

textual and purposive elements will guide the courts. The historical division of powers will 

provide the contextual setting in which a pre-emption decision- is reached.91 This

not through doctrinal categories such as “conflict pre-emption* and “field pre-emption*, both of which constitute 
distorting filters through which the determination of congressional intent is mistakenly required to pass." (S.A. 
Gardbaum, The Nature o f Preemption, 770)

86 “Express pre-emption clauses typically command that *no state shall adopt' certain requirements or that *no 
[requirement of a particular kind] shall be imposed' by any state.* (Note, A Framework fo r  preemption analysis, 364, 
where the author illustrates his definition with the example of 42 U.S.C.A. § 7543 (West 1978) (pre-empting 
regulation of automobile emissions))

87 “Savings clauses typically command that ‘nothing [herein] shall be constructed as pre-empting’ certain state laws 
or that “nothing [herein] shall be constructed as authorizing’ conduct forbidden by state law." (Note, A Framework 
fo r Preemption Analysis, 366, giving the example o f 33 U.S.C. §1321 (o) (2) (Supp. V 1975) (saving state oil tanker 
liability laws) as example). For a jurisdictional savings clause, consider §3231 o f the United States Criminal Code 
that states: “Nothing in this title Rhail be held to (...) impair the jurisdiction o f the courts o f the several States under 
the laws thereof.* (18 U.S.C. §3231 (1958)

88 The judicial analysis in situations of express pre-emption may not be entirely dissimilar to the judicial enquiry 
for implied pre-emption: “[E]ven when Congress declares its pre-emptive intent in express language, deciding what 
it meant to pre-empt often resembles an exercise in implied pre-emption analysis." (L. Tribe, American 
Constitutional Law (Volume One), 1177) In the aftermath of Cipollone, it seems that Supreme Court may also apply 
a presumption against a wide pre-emptive scope instead o f applying the ordinary canons o f statutory 
interpretation. The majority's insistence on a narrow reading of the express pre-emption clause therefore indicates 
that the interpretation of such clauses will also be subject to general pre-emption methodology.

Investigating the lines o f convergence between express and implied modes o f pre-emption, Jordan has commented 
that that the cuiTent jurisprudence of the Supreme Court “suggests that in express pre-emption analysis, the key 
underlying inquiry is whether that state law constitutes the type of law described in the pre-emption provision. In 
making this determination, the language of the pre-emption provision carries substantial weight But the Court 
may look beyond that language, to the purpose o f the federal law as revealed through the statutory framework [.] 
(...) Once the Court moves beyond the language o f the provision, the analysis takes on some of the characteristics 
o f implied pre-emption analysis." (K.A. Jordan, The Shifting Preemption Paradigm: Conceptual and Interpretive 
Issues, 1178). Moreover, the author takes the decision in Boggs v. Boggs, 520 U,S. 833 (1997) to mean that the 
Supreme Court may impliedly pre-empt state laws beyond the scope of the express pre-emption clause.

89 Mntz v. Baldwin, 289 U.S. 346 (1933), 350

90 Rice v. Santa Fe Elevator Carp., 331 U.S. 218 (1947), 230

91 Southern Pacific Co v. Arizona, 325 U.S.761 (1945) 768: » [Reconciliation o f the conflicting claims o f state and 
national power is to be attained only by some appraisal and accommodation o f the competing demands o f the state 
and national interests involved*. In Gregory v. Ashcroft, 501 US 452 (1991) the Supreme Court vowed that in the 
absence of a clear statement to the contrary, it would not interpret a federal law in such a way that it would “upset 
the usual constitutional balance of federal and state powers’  (ibid. 460, emphasis added).
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"historicity* of the pre-emption doctrine adds a touch of circularity to the entire pre-emption 

phenomenon.

While one may attack these presumptions against pre-emption in cases where the actual 

conflict between federal and state legislation is obvious,92 the principles developed become 

ever more important the wider the pre-emption holding is. Field pre-emption has therefore 

been frequently treated as a separate category of pre-emption -  and worthy of differentiated 

treatment -  for it has developed its own standard o f review.93 From a subsidiarity-informed 

perspective, the anti-pre-emption assumption should be particularly strong for field pre

emption: Only where "the nature o f the regulated subject matter permits no other 

conclusion* or where “Congress has unmistakably so ordained" should the Supreme Court 

infer a finding that Congress intended to occupy the regulatory field.94

In Pacific Gas, the Supreme Court referred to two indices o f field pre-emption: firstly, federal 

regulation may be “so pervasive as to make reasonable the interference that Congress left no 

room to supplement it". The more comprehensive and complex the federal regulation is, the 

easier it will be for the Court to infer that Congress wished to assume exclusive control over 

the policy area and the more likely it is that the Court will impose field pre-emption.95 

Alternatively, the federal law “may touch a field in which the federal interest is so dominant 

that the federal system will be assumed to preclude enforcement of state laws on the same 

subject".96 Here, the nature of the subject matter itself conditions the pre-emption decision: 

the more federal a policy is, the easier the Court will find field pre-emption.97 Contrarily,

98 The non-obstante clause in the Supremacy clause rejects a general presumption against pre-emption: “The mere 
fact that a particular interpretation o f federal law would contradict (and therefore pre-empt) a state law is not, in 
and of itself, reason to seek a different interpretation o f the federal law.” (C. Nelson, Preemption, 293)

93 The boundary between conflict and field pre-emption is porous. In the words o f the Supreme Court, “field pre
emption may be understood as a species o f conflict pre-emption: a state law  that falls within the pre-empted field 
conflicts with Congress' intent (either express or plainly implied) to exclude state regulation* (English v. General 
Electric Co., 496 U.S. 72. (1990), 79 n.5). The functional similarity and overlap o f conflict and field pre-emption 
equally comes to the fore when the Supreme Court in the very same decision required a “direct and substantial* 
conflicting effect of the state law so as to qualify fo r  the preem pted field l In English, therefore, conflict and pre
emption analysis melt into each other.

94 Florida Lim e & Avocado Growers v. Paul, 373 U.S. 132 (1963), 142.

95 Even in a  situation where a federal statute envisages supplementary state action, the Supreme Court may find 
field or conflict pre-emption: for instance, when the federal system determines precise criteria for the additional 
State regulation [cf. Gade v. National Solid  Wastes Management A ss’n, 505 U.S. 88  (1992))

96 Pacific Gas & Electric Co v. State Energy Resources Conservation & Development Commission, 461 U.S. 190 (1983)

97 The finding o f a strong federal interest will facilitate the assumption o f the more aggressive field pre-emption. In 
Hines v. Davidowitz, 312 U.S. 52 (1941), the Supreme Court expressed this presumption in the following terms: 
*[I]n the exercise of its superior authority in this field, [Congressjhas enacted a complete scheme of regulation and 
has therein provided a  standard for the registration of aliens, states cannot, inconsistently with the purpose o f 
Congress, conflict or interfere with, curtail or complement, the federal law, or enforce additional or auxiliary 
regulations* (Hines v. Davidowitz, 312 U.S. 52 (1941), 66). In Boyle v. United Technologies, 487 U.S. 500 (1988), the 
Supreme Court ruled that field pre-emption is easily inferred where the subject matter concerns a “uniquely federal 
interest", but for all other areas the “clear statement rule* would apply. Advocates of federal pre-emption frequently 
argue that there is a “dominant federal interest” in interstate or international activities -an argument based on a 
dictum of Rice v. Santa Fe Elevator Corp. In Hillsborough County, Fla. V. Autom ated Medical Laboratories, 471 U.S. 
707 (1985), the Supreme Court gave a sobering definition by limiting “dominant federal interests* to matters whose 
“special features” would be o f such an order as the responsibility o f the national government for foreign affairs.
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.where the policy touches on traditionally reserved state domains, a restrictive pre-emptive 

intent is only to be assumed in the absence of a clear and manifest purpose of Congress.9®

b) Constitutional phenomenology: The nature o f the pre-emption phenomenon

Despite pre-emption’s fundamental importance as the federal doctrine of American 

federalism, the doctrine's constitutional nature and origin have been strangely shrouded in 

dogmatic mist. Various constitutional theories have been suggested, the majority orbiting 

around the Supremacy Clause enshrined in Article VI of the American Constitution. The 

clause contains a clear indication that the founding fathers had entertained the possibility 

of concurrent legislative spheres between the federal and the state legislatures. Legislative 

conflicts between the two sovereigns were thus to be resolved in the following way: “This 

Constitution, and the Laws of the United States which shall be made in pursuance thereof; 

and all Treaties made, or which shall be made, under the Authority of the United States, 

shall be the supreme Law of the land; and the judges in every state shall be bound thereby, 

any Thing in the Constitution or Laws of any State to the Contrary notwithstanding".98 99

While the Supreme Court often conceptualises the pre-emption phenomenon as a simple 

logical consequence of the supremacy clause,100 the conceptual fusion of the two doctrines 

has attracted academic criticism. The most convincing view advances the argument that the

98 In Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947) -  still the locus classicus of modem US pre-emption 
doctrine -  the Supreme Court specified the following indications for the presumption o f field pre-emption: 
'Congress legislated here in a field which the States have traditionally occupied. So we start with the assumption 
that the historic police powers of the States were not to be superseded by the federal Act unless that was the clear 
and manifest purpose o f Congress. Such a purpose may be evidenced in several ways. The scheme federal 
regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to 
supplement it. (...) Or the act of Congress may touch a field in which the federal interest is so dominant that the 
federal system will be preclude enforcement of state laws on the same subject. (...) likewise, the object sought to be 
obtained by the federal law and the character of obligations imposed by it may reveal the same purpose. (...) Or the 
state policy may produce a result inconsistent with the objective o f the federal statute." {Rice v. Santa Fe Elevator 
Corp., 331 U.S. 218 (1947), 230-231) Where Congress had not meant to preclude state action, on the other hand, 
the police powers of the States remained “undisturbed except as the state and federal regulations collid e  (ibid, at 
231).

Despite the verbal reverence paid to a presumption against pre-emption in an area of traditional state powers. Rice 
has been attacked as a very centralising pre-emption decision: “(T]he Rice standard casts too broad a net, for it pre
empts state regulation that “in any way" touches a matter regulated by the federal scheme. Had the Court been 
concerned about maximizing state authority that was consistent with the federal scheme, it could have permitted 
de minimis state regulation, or a tangential intersection of state and federal law. Instead, the court used language 
which precluded inquiry into the manner in which the two schemes touched and any consideration o f the ways in 
which pre-emption might harm significant state interests." (Hike, Pathologies, 743)

99 Supremacy Clause, Article IV, § 2 U.S. Constitution

100 For example: Philadelphia v. New Jersey, 430 U.S. 141 (1977), 142: “federal preemption o f stafe statutes is, of 
course, ultimately a question under the Supremacy Clause*. For the supremacy view, see G. Gunther & K.M. 
Sullivan, Constitutional Law , 337: “When Congress exercises a granted power, the federal law may supersede state 
laws and pre-empt state authority, because of the operation of the supremacy clause of Art. VI. In these cases, it is 
ultimately A rt VI, not the commerce clause or some other grant o f delegated power, that overrides the state law.*
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two doctrines are linked but ultimately distinct.101 This position starts from the assumption 

that all types o f pre-emption must be understood as a species of conflict.102 However, the 

supremacy clause represents a conflict resolution principle that operates from the “meta- 

constitutional level*. The supremacy rule is a formal normative principle that gives priority 

to one legal system: all federal law - from constitutional down to an administrative decision 

-  will prevail over legal norms from another legal system. It formally decrees that federal law 

will be supreme over a conflicting sub-federal provision. Yet, the supremacy clause does not 

determine “what constitutes a conflict between state and federal law; it merely serves as a 

traffic cop, mandating a federal law’s survival instead of a state law’s.*103 Here the pre

emption doctrine comes into play. Pre-emption represents the substantive principle that 

specifies when such conflicts have arisen. Regulatory conflicts may range from most direct 

contradiction to subtle indirect differences and the doctrine o f pre-emption determines what 

type of conflict suffices to trigger the “pre-emption* of state law. Pre-emption doctrine 

presents the judiciary with a federal theory of interpretation that determines “to what 

extent* federal law will pre-empt state law. Briefly stated, the pre-emption doctrine 

determines what constitutes a conflict, whereas the supremacy clause decides how, that is, 

in whose favour this conflicts is to be resolved.104

But if the principles of supremacy and pre-emption are indeed different, where does pre

emption come from and how can this unwritten constitutional principle be justified?

The pre-emptive effect does not stem from the supremacy clause, but arises under the 

particular piece o f federal legislation. Pre-emption claims are therefore not strictly 

“constitutional” claims but legislative claims. 105 The “legislative” quality o f the pre-emption 

investigation has also been underlined by the Supreme Court’s choice of congressional 

intent as the “touchstone" of the pre-emption analysis. Pre-emption doctrine appears as a 

form of statutory interpretation. From this perspective, the doctrine assembles those federal 

values and assumptions that should guide the judiciary in addition to the canons o f 

“ordinary” statutory interpretation.106 The additional federal dimension in the exercise o f

101 *1 agree that pre-emption claims ultimately must retain a linkage to the Supremacy Clause. But the argument 
that this linkage transforms pre-emption claims into “Supremacy Clause claims" proves too much* {S.C. Hoke, 
Transcending Conventional Supremacy: A  reconstruction o f the Supremacy Clause, 885)

102 I b id 889 fc. 288. This position has received judicial support in Gade v. National Solid Wastes Management 
Ass'n, 505 U.S. 88 (1992): *[F]ield pre-emption may be understood as a species of conflict pre-emption: A  state law 
that falls within a pre-empted field conflicts with Congress’s intent (either express or plainly implied) to exclude 
state regulation."

103 S.C. Hoke, Preemption Pathologies and civic Republican Values, 755

104 See the discussion o f the two twin principles in the Community legal order in Chapter V13, 1.

105 Pre-emption cases "cannot properly be considered constitutional cases* since the “federal pre-emption question 
is an alleged conflict between a federal statutory or regulatory principle and a state law or action." (S.C. Hoke, 
Transcending Conventional Supremacy: A  reconstruction o f the Supremacy Clause, 886). In light o f the erratic 
identification o f pre-emption situation as supremacy cases, the author therefore advocates “ [d jeconstitutionalizrag 
pre-emption claims" (S.C. Hoke, Preemption Pathologies and civic Republican Values, 752)

106 It has been argued that “ [p]re-emption claims should be resolved through the application of ordinary rules o f 
statutory interpretation, and not through doctrinal categories such as “conflict pre-emption" and “field pre
emption’ , both of which constitute distorting filters through which the determination of congressional intent is 
mistakenly required to pass. In short, there should be no such thing as pre-emption doctrine.* (S.A. Gardbaum, 
The Nature o f  Preemption, 770) However, it has also been pointed out that the abandonment o f “pre-emption
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legislative interpretive must not be forgotten. In federal systems, the interpretation of 

legislative acts will always involve substantive and federal aspect. On a substantive policy 

level, each court will have to calibrate the desirable balance between the competing social 

values at play in the federal legislation; while, at the same time, it will impute its global 

views on what it sees as the appropriate federal equilibrium.107 * The pre-emption doctrine 

thereby provides the analytical framework in which the sensitivities and historical 

peculiarities of a particular federal order come to the fore in interpreting legislative conflicts:

“The Supremacy clause does not expressly answer when differences, although not constituting logical 

contraries, are sufficient to displace state law. It does not speak to whether the relative importance to a 

state o f its challenged law may be permissible in analysing the law for proscribed conflict It is silent on 

whether the judicial duty should be described as one of harmonizing the two sovereigns’ statutes or 

whether the task is to construe and compare the statutes with no presumptions favoring preservation of 

state law. More generally, then, whether the Clause should be read -  as Chief Justice Marshall read it -  to 

bar any state law "interfering with or contrary to* federal law, is a question of values rather than one of 

neutral textual explication."10*

decisional methodology in favour of what might be conceived as pure statutory construction" may have a 
centralising tendency: “ [Wjithout some larger principles to guide pre-emption decision making, courts would likely 
interpret any differences between the state and federal statutes as constituting forbidden “conflict", thus 
necessitating the displacement of state law. Though the relative ease o f application may have appeal, the 
centralising, nationalistic prospects of this methodology should be deeply troubling." (S.C. Hoke, Transcending 
Conventional Supremacy: A reconstruction o f the Supremacy Clause, 888)

107 The federal choice will itself be a function of the kind o f federalism  favoured by the Supreme Court [cf. W. Cohen, 
Congressional Power to Define State Power to Regulate Commerce: Consent and Pre-emption, 541). Put differently, “In 
making this determination, the Court’s evaluation o f the desirability of overlapping regulatory schemes ... cannot 
but be a substantial factor. (...) If the state and federal governments are viewed as jealous sovereignties contending 
for power, with the Court in a position to arbiter, the burden of overlapping regulation and the resulting 
possibilities o f friction are likely to be magnified. The result is an inclination to infer a pre-emptive intent[.] (...) On 
the other hand, if one views the federal system as a cooperative whole, the fact that Congress, by enforcing the 
same regulation or proscribing the same conduct, has thought it wise to aid the states, or the states to aid 
Congress, is unlikely to induce the inference that Congress intended to displace the state legislation." (Crampton, 
“Pennsylvania v. Nelson: A  Case Study in Federal Pre-emption“, 26 U. Chi. L. Rev. 85 at 87-88, 106 (1956) quoted 
in W. Cohen, ibid. 541)

One o f the most interesting attempts to establish a  correlation between the type o f state law and the selective and 
differentiated use of the pre-emption framework has been advanced by the anonymous note in the 1979 edition of 
the Yale Law Journal. Unlike the descriptive account of pre-emption analysis adopted by the majority o f American 
authors on the subject, and equally followed here, the note marshalls evidence to establish three categories of cases 
-  each characterised by a distinct standard o f review. Two dimensions, so it is claimed, would influence the 
Supreme Court’s scrutiny in pre-emption cases: first, whether the law has predominantly territorial or 
extraterritorial effect: second, which interests and values are embedded in the state legislation, i.e. “vital interest", 
such as protection against physical injuxy. After having established the classic U.S. pre-emption framework 
portrayed above, the author identifies the following pattern: “These distinctions [between territorial v. 
extraterritorial and normal v. vital interests] provide a framework for explaining the Court's pre-emption cases. 
Extraterritorial protection has been pre-empted by a mere showing of some hindrance. In contrast, territorial 
protection has been pre-empted only if  express pre-emption or prohibition o f dutiful conduct is present or if  the 
state law substantially hinders conduct essential to the achievement of the overall objective of the federal statute. 
Territorial protection o f vital interest has been on a still higher tier, because physical injury is not usually 
necessary to achieve a national statutory purpose. Thus only express pre-emption or prohibition of dutiful conduct 
are sure to pre-empt state statutes that protect vital interests inside state borders* {ibid., 364). New research would 
have to be conducted to determine whether the claim holds true today.

An alternative suggestion for a key to the pattern o f pre-emption decisions had been made twenty years earlier, in 
an anonymous Note “Pre-emption as a Preferential Ground: A New Canon o f  Construction'. Here, the argument is 
made that the Supreme Court employed the pre-emption judgement “in order to avoid reaching some other 
constitutional question” . In that specific context, “the Court has relied increasingly on the pre-emption doctrine in 
cases which would have been decided under the commerce clause a  short time ago* (ibid, at 210 and 219). The 
doctrine of pre-emption thus becomes a way of evading trickier constitutional questions, even though an analysis of 
“cases in this area lend support to the theory that the Court has adopted the same weighing o f interests approach 
in pre-emption cases that it uses to determine whether a state law unjustifiably burdens interstate commerce” 
{ibid., at. 220).

104 S.C. Hoke, Transcending Conventional Supremacy: A reconstruction o f the Supremacy Clause, 853

29



Neutral textual interpretation indeed cannot explain why the Supreme Court would employ 

a “presumption against pre-emption” in policy fields that touch upon the traditional police 

powers of the States, while applying a vigorous version of field pre-emption in the area of an 

important federal interest, such as foreign affairs. Essentially an analytical framework for 

the interpretation of legislation in federal systems, the pre-emption doctrine assembles a 

number of argumentative forms and reasoning to determine when the “peaceful* coexistence 

of two competing legislators does produce friction. The pre-emption doctrine may 

consequently be conceived of as a federal methodology o f interpretation. It recognizes the 

federal dimension in the enterprise of judicial interpreting statutes in divided power 

systems.109 As a federalized canon o f interpretation, it could be pictured as standing 

somewhere between the constitution and ordinary federal legislation. The “hybrid* nature o f 

the pre-emption doctrine has been the very source of its complexity and circularity.110

But if pre-emption doctrine is not covered by the ordinary canons o f statutory 

interpretation, another dogmatic source must be found to justify the negative duties 

imposed on the states not to adopt legislation in conflict with federal rules. One such 

candidate has been identified in the form of the Necessary and Proper Clause. 111 To locate

109 Historically, non obstante provisions were originally used to “instruct courts not to apply the general 
presumption against implied repeals*. Nelson argues that “the final part o f the Supremacy Clause is a global non 
obstante provision. This provision establishes a rule of construction, telling courts not to apply the traditional 
presumption against implied repeals in determining whether federal law contradicts state law. Thus, even if a  
federal statute or treaty did not itself contain a non obstante provision, the Supremacy Clause told courts not to 
stain its meaning in order to harmonize it with state law.*( C. Nelson, Preemption, 241-2, 255)

110 “One reason for the failure to articulate a set o f consistent standards for federal pre-emption lies in the 
perception that each body o f federal law has its own peculiar pre-emption doctrine and approach, and that 
systematizing pre-emption standards is an ill-fated, i f  not unwise task.* (S.C. Hoke, Preemption Pathologies and 
civic Republican Values, 698)

111 A footnote will hardly allow do justice to S.A. Gardbaum’s interesting argument. “In the American context", the 
author claims, “the most common and consequential error is the belief that Congress's power o f preemption is 
closely and essentially connected to the Supremacy Clause o f the Constitution" [cf. S.A. Gardbaum, The Nature o f 
Preemption, 768). In order to correct this past error, S.A. Gardbaum has proposed an alternative candidate as the 
constitutional source for the pre-emption doctrine: the Necessary and Proper Clause: “Undoubtedly, the basic and 
most compelling argument in favour o f a congressional power o f pre-emption is a practical one -  the need for 
uniform national regulation, for one set o f rules, in particular areas. (...) To see the issue of pre-emption in terms of 
this need, however, is to point to a more satisfactory constitutional justification o f it. Simply put, in certain areas 
and under certain circumstances, Congress need to pass uniform national laws in order to exercise its express 
powers effectively. (...) Yet, these are precisely the circumstances under which Congress is authorized to use the 
power contained in the Constitution’s Necessary and Proper Clause located at the end o f Section 8 , Article I. (...) 
There is thus a straightforward plausibility behind ultimately deriving pre-emption from Congress’s enumerates 
power under the Necessary and Proper Clause. (...) In sum, the power o f pre-emption derives from the Necessary 
and Proper Clause; it is authorized as a means o f effectuating other congressional powers. It has nothing to do with 
the Supremacy Clause. The independent principle o f supremacy alone is insufficient to guarantee the uniform 
national regulation that is sometimes required" {ibid., 781-2).

Gardbaum’s analysis is premised on a categorical distinction between the doctrines of supremacy and pre-emption 
as both would constitute fundamentally different methods o f solving concurrent legislative claims from the federal 
and state level. While federal law’s supremacy means that it overrides conflicting state law in cases where both 
apply concurrently, pre-emption would imply that the federal legislator gains exclusive power within a policy area. 
“When States lose their concurrent lawmaking powers through pre-emption by Congress, the issue o f potential 
substantive conflict between the content o f valid state and federal law is simply not reached, for the State no longer 
has power to legislate at all in a given area: Pre-emption is thus a jurisdiction-stripping (or "jurispathic’’) concept, 
unlike supremacy which deals with conflict resolution in particular areas* {ib id , 770-1) Supremacy is thus 
readjusted to situations o f “conflict", while the pre-emption doctrine is reduced to instances o f occupation of the 
field pre-emption. Within this analytical framework, “conflict pre-emption* presented necessarily a contradiction in 
terms {ibid., 784): “Once the inquiry moves from jurisdiction to the content o f a  particular piece o f legislation, we 
are in the realm of supremacy. If, on the other hand, state law-making power had truly been pre-empted, then no 
state laws would survive to be judged in conflict (or not in conflict)* with federal ones." {ibid., 809) Since the
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the dogmatic justification in the Necessary and Proper Clause of the American Constitution 

seems, however, dubious once one drops the restrictive reading of the pre-emption 

phenomenon as only covering field pre-emption. If one adopts the Supreme Court's pre

emption framework and understands all types of pre-emption as a species of conflict, there 

is no need to search for an additional legislative power outside the specific enumerated 

power under which the legislation was adopted. The federal legislator has the power to 

totally pre-empt state law under any of its enumerated powers.112 There is hence no 

constitutional demand to enrich the legislative power through recourse to the Necessary and 

Proper Clause. To explain the negative duties on the States not to adopt future legislation 

that may hinder the federal regulatory scheme, a more convincing rationale therefore 

appears in the principle of federal comity. The principle's orientation has been generally 

defined “to help fuse into one Nation a collection of independent, sovereign states".113 While 

this idea has not yet surfaced in the American constitutional debate, it clearly emerges as 

the principal pre-emption rationale in the constitutionalism of the European Community.

3. Conclusion: From  Dual to Cooperative Federalism in the Legislative Sphere

Dual federalism represented the dominant constitutional philosophy in the first century of 

American federalism. It was based on the idea that the Nation and the States are sovereigns 

in their own right, with each government enjoying exclusive power over its area of 

jurisdiction. The strict vertical separation of powers collapsed as a time when national 

problems needed national solutions. Modem “New Deal" jurisprudence therefore abandoned 

the attempt to structure the legislative function into mutually exclusive spheres of legislative 

power. The duality of commerce versus police power, or national versus local power, simply 

proved unsustainable. The great majority of legislative powers were thus shared between the 

federal and the State governments.

This abandonment o f the exclusivity thesis took place not only at the level of competences. 

The rise of cooperative federalism also shaped the actual exercise of federal legislative 

powers. The Supreme Court moved away from an automatic presumption of field pre

Supremacy clause consequently only expressly approves the displacement o f state law when it is “to the Contrary* 
to a federal rule, it cannot provide the constitutional rationale for the pre-emption doctrine: For the federally 
stronger doctrine can hardly be derived from the less powerful federal supremacy principle.

112 The U.S. federal order has not developed notions o f “parallel competences" or “framework competences." All 
legislative competences grant the federal legislator the potential to totally exclude the States’ legislators by entirely 
occupying the regulatory field. This idea has been as old as Ca.de v. National Solid  Wastes Management Ass'n, 505 
U.S. 88 (1992), where the Supreme Court clarified that each of the legislative powers granted to the federation “is 
complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are 
prescribed in the Constitution” (Gade v. National Solid Wastes Management Ass'n, 505 U.S. 88 (1992), 195).

“ 3 Toomerv. WitseU, 334 U.S. 385 (1948), 395
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emption and developed a modem pre-emption typology. Today, State law will only be p re 

empted were the federal legislator has clearly shown its intent to do so. Cooperative 

legislation is ensured by a strong presumption against the total exclusion of the S tate  

legislators. Only where “the nature of the regulated subject matter permits no o th er 

conclusion* or where “Congress has unmistakably so ordained” should the Supreme C ourt 

infer a finding that Congress intended to occupy the regulatory field.114 The doctrine of p re 

emption nonetheless represents only a soft constitutional safeguard o f federalism. Congress 

has the power to totally pre-empt state law in any given area where it wishes. Unlike 

German constitutionalism, the American Constitution does not recognize “framework 

competences” that would constitutionally limit the federal legislator’s capacity to pre-empt.

The obituary of dual federalism occurred in 1950. American federalism has not m uch 

bemoaned the departure:

“Dual federalism died for a  reason. Because the theory postulated distinct and exclusive spheres o f s ta te  

and federal regulatory jurisdiction, its coherence depended on the interpreter’s ability to define and p o lice  

the boundaries o f those spheres. The problem was that die inevitable overlap o f the federal and s ta te  

spheres became increasingly apparent over the course o f the nineteenth and early twentieth centuries. B y  

1950, the Supreme Court had abandoned the enterprise -  not just in terms o f defining the limits o f  th e  

federal commerce power, but also in terms of limiting state power under the pre-emption and dorm ant 

Commerce Clause doctrines. In all three areas, the Court switched to a regime o f concurrent regulatory 

jurisdiction, with state regulatory authority existing absent discrimination or a  clear statement o f p re 

emptive congressional intent, and virtually no limits on federal power at all.*115

The impossibility of strictly maintaining two mutually exclusive spheres of federal and State 

sovereignty had become all too obvious with the rise of the modem interventionist regulatoiy 

State. Furthermore, the theory of exclusive jurisdictional spheres of state and federal power 

barred the cooperative models of federalism from emerging: “[T]he theory that the state is  

deprived by the Constitution o f power to pass legislation, which in the field of its operation 

deals with interstate commerce in matters of national concern, would render it impossible 

for the country to utilize state authority as an additional agency of control, even though 

such course might be in the public interest and in accord with the public will. It seems that 

it is o f advantage to the public to have choice of methods in dealing with specific 

problems.”116 The recognition o f shared regulatory power had been prevented by the logic o f

l l* Florida Lim e & Avocado Growers v. Paul, 373 U.S. 132(1963), 142.

115 E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 139. Young refutes the 
assumption that the Supreme Court recently returned to dual federalist logic in Lopez v. United States, 514 U .S. 
549 (1995) and United States v. Morrison et a l, 529 U.S. 598 (2000): “One might still ask, however, whether the 
Court’s effort to place even a small sphere of activity “off limits" to federal regulation signals a return to the songs o f  
dual federalism. On the face o f it, the Court seems to have isolated a sphere -  “commercial’  or “economic” activity — 
for federal regulation, while reserving another sphere -  “non-commercial* or “non-economic* activity -  for th e  
states. The federal sphere, o f course, is not exclusive; state regulation o f interstate commerce is unconstitutional 
only if it is  discriminatory or very burdensome. But is this state sphere protected in Lopez and Morrison really a  
“sphere" at all? It is certainly unlike the subject matter categories that we generally identify with dual federalism." 
(Young, ibid, at 160}

»16 H.W. Bikle, The Silence o f Congress, 222
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dual federalism.117 Yet, there are inherent constitutional advantages in a universe of 

concurrent legislative spheres. Only under a constitutional paradigm of concurrent 

competences will the “simplest method to preserve local regulation within the framework of 

national control”,118 namely national legislation that allows States to adjust the federal rules 

to local circumstances, be available. This fruitful co-existence of federal and state legislation 

has come to be managed through the modem doctrine of pre-emption.

The shift from a constitutional system of divided function to a political arrangement of 

shared functions has been famously captured by a culinary metaphor. American federalism 

therefore is a “marble cake”. Federal power and State power overlap and complement each 

other. The federal government and the States were transformed from opponents into 

partners.119

117 “Unfortunately, the Court eliminated this possibility in Cooley v Board o f Wardens. (...)(T]he Court in Cooley held 
that the Constitution prohibited Congress from exercising its power in that manner, apparently because the federal 
statute seemed to authorize shared exercise of a single power, something that the theory o f dual sovereignty ruled 
out.* (M. Tushnet, Rethinking the Dormant Commerce Clause, 127)

118 Tushnet, ibid.

119 Writing in 1972, one of the Twentieth-Century “Doctors*’ of federalism rightly reminded other federalist thinkers 
that [t]he ability of the national government to act in every subject matter area should not, however, be taken to 
mean that the states have been reduced to'non-entities. Although the national government has used its broadened 
constitutional authority of the past quarter-century to take upon itself many burdens with regard to education, 
health, public welfare, conservation, and social legislation -  all areas once thought to lie within the reserved 
jurisdiction o f the states -  its entry into these area has made it a partner with the states rather than a substitute 
for the states." (M. D. Reagan, The New Federalism, 11)
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m . The Constitutionalism o f  the Bonn  Republic: Dual Federalism ^ Legacy in the

Legislative Sphere

The intellectual histoiy of German federalism has been divided by two World Wars into three 

constitutional periods: the period of the German Reich, the Weimar Republic and the Bonn- 

Berlin Republic. The conceptual duality of dual versus cooperative federalism does not 

feature prominently in German constitutionalism. Constitutional writers or constitutional 

judgments will hardly use the adjective “dual” to describe a particular type of federalism.1 

The normative shape of modem German federalism is the bequest of an influential “Weimar 

scholar”: H. Kelsen.2 Kelsen considered the relationship between the federation and the 

States as one of coordination. A philosophy of dual federalism thus characterized the 

legislative sphere: since the federal state and the constituent states were sovereign or quasi

sovereign entities, their respective legislative spheres were coordinate and mutually 

exclusive. The doctrine of supremacy violates the equality between the federal government 

and the State government in favour o f the former.3 While the Bonn Republic has not 

embraced the federal theory of dual sovereignty,4 its constitutionalism follows a dual 

federalist philosophy in the legislative sphere.

The concept of cooperative federalism, by way of contrast, has been incorporated into 

German constitutionalism. It has been connected to certain elements of “institutionalized 

cooperation”, especially the German tradition of “executive federalism”.5 The Bonn

1 There are exceptions to the rule: See, for example, K. Stem, Das Staatsrecht der Bundesrepublik Deutschland, 
Band I, 19 II 5: “Der gmndgesetztiche Bundesstaat ist vom dualistischen Föderalismus geprägt."; W. März, Artikel 
31, m .l: ‘ dualistisch ausgestaltete Kompetenzordnung*.

2 The Kelsen theory of the tripartite federal state has, due to the fame o f its progenitor, attracted much interest 
from federalism theory in the second part of the twentieth century. In order to solve the alleged constitutional 
antagonisms inherent in federal constitutions, Kelsen postulated a third constitutional entity comprising both the 
federal state and its member states. Only this aggregate state or ‘ total federal state" (Gesamtstaat!) would be 
hierarchically superimposed over the federal State and the member states: ‘ [The federation] is part o f the total 
federal State, just as the central legal order is part of the total legal order o f the federal order of the federal State. 
(...) The federal State, the total legal community, thus consists of the federation, a central legal community, and he 
component States, several local legal communities. Traditional theory erroneously identifies the federation with the 
total federal State.* (H. Kelsen, General Theory o f Law and the State, 317)

3 H. Kelsen, [1929] 6 Veröffentlichungen der Vereinigung deutscher Staatsrechtslehrer, 57: ‘ Der Satz: Reichsrecht 
bricht Landesrecht steht mit dem Prinzip des Bundesstaates im Wiederspruch, da durch ihn die Parität zwischen 
Bund und Gliedstaat im zentralistischen Sinne verschoben wird.*

4 See, however, A. Bleckmann: “Ich möchte deshalb der im 19. Jh. vertretenen Theorie der geteilten Souveränität de 
Vorzug geben, nach welcher sowohl der Bund als auch die Gliedstaaten souverän sind.“ (A. Bleckmann, 
Staatsorganisationsrecht, Grundlagen, Staatszielbestimmungen und Staatsorganisationsrecht des Bundes, 385, m. 
874)

5 The dominance of the German States in the execution of federal legislation has led some authors to identify 
German federalism in general to be based on a cooperative model: ‘ Das Hauptmerkmal des deutschen 
Föderalismus in Abgrenzung zum dualen Föderalismus des amerikanischen Systems ist die Verflochtenheit der 
verschiedenen Regierungsebenen: Das amerikanische Trennsystem, das sich durch eine Kompetenzteilung nach 
Politikfeldem charakterisiert und komplette Institutionensets auf der Ebene der Staaten und Washingtons hat, 
wird hier kontrastiert durch eine Trennung nach Kompetenzarten, das heißt, das deutsche System verfährt 
arbeitsteilig im Hinblick auf Gesetzgebung und Verwaltung.“ (Bohret/ Jann/Kronawetter 1988, 81)

The disadvantages of this simplification are obvious. Firstly, it runs against the self-perception of the American 
federal model that, after all, classifies itself as one o f cooperative federalism. Secondly, it over-emphasises the 
institutional separation in the American federal State. Thirdly, it under-emphasizes the constitutional separation of 
legislative powers (Verbot der Doppelzuständigkeiten) in assuming that the execution of federal legislation will of 
necessity leave autonomous decision-making choices to the Länder. This is simply not the case. There is no
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Constitution -  the Gmndgesetz (GG) — acknowledges a type of legislative competence that 

represents the very incarnation of the cooperative philosophy in the legislative sphere: 

framework legislation. The label of cooperative federalism has also been used to collect a 

number of diverse modern constitutional developments.* 6 Three manifestations of this “new” 

German federalism have been particularly associated with cooperative federalism: firstly, the 

ever increasing political, involvement and participation of the States in federal decision

making processes through the Bundesrat,7 secondly, the self-coordination of the States 

through inter-state compacts.8 A  third manifestation of cooperative federalism was linked to 

the emergence o f forms of vertical cooperation between the federal and the State level. The 

Constitution itself was amended to legitimize a number of “joint tasks*.

In spite o f the impressive expansion o f federal legislative competences in the past 50 years, 

and regardless o f the various manifestations o f cooperative federalism, German 

constitutionalism has remained loyal to a dual federalist philosophy (some may say 

philosophical rhetoric) to explain the division of legislative function. The vertical division o f 

legislative powers follows a strict separation scheme: a single subject-matter can fall either 

in the legislative sphere of the federation or in the legislative sphere of the States. The 

federal state and the member states are regarded as “equals*. This variant of dual 

federalism, while more moderate than the dual federalism of the Taney Supreme Court,9 

holds that each level of government is exclusively competent within its sphere of legislative 

responsibility.10 Competences are not “shared* and cannot overlap. Cooperative legislative

guarantee o f legislative cooperation between the federal legislator and the State administration. Unlike the 
cooperative relationship established under framework laws, there is no constitutional protection for a  core o f 
autonomous decision making powers left to the executive powers of the States.

6 German constitutionalism only .discovers11 the concept of .kooperative federalism* in the 1960s. For a first critical 
evaluation o f cooperative federalism, see: G. Kisker, Kooperation im Bundesstaat: Eine Untersuchung zum  
kooperativen Föderalismus in der Bundesrepublik Deutschland.

7 The increasing political involvement o f the Länder in the federal legislative process is, in fact, regarded .als eine 
Spezialität des cooperative federalism* (P. Lerche, Föderalismus als nationales Ordnungsprinzip, 70). This 
Classification has not been unchallenged. K. Hesse objected that the requirement of unanimity essential to the 
notion o f cooperative federalism: .Diese Verlagerungen sollen nun freilich ein Gegengewicht in verstärkter 
Einschaltung des Bundesrates finden: Nahezu überall, wo Zuständigkeiten der Länder zugunsten des Bundes 
verkürzt worden sind, ist an die Stelle der alleinigen Wahrnehmung oder Mitbestimmung durch die Länder das 
Erfordernis seiner Zustimmung getreten. Doch wird diese für den unitarischen Bundesstaat typische Entwicklung 
nicht ohne weiteres als Erscheinungsform des kooperativen Föderalismus gesehen werden dürfen, weil in der 
Entscheidung des Bundesrates an die Stelle des Kooperation kennzeichnenden Prinzips der Einstimmigkeit das 
Mehrheitsprinzip tritt, das es ermöglicht, Verständigung auf die Mehrheit zu beschränken, während mit der 
dissentierenden Minderheit gerade nicht zusammengearbeitet wird.“ [Cf. K. Hesse, Aspekte des kooperativen 
Föderalismus in der Bundesrepublik, 153)

* K. Hesse, ibid. 156: 'Gegenüber der mit den überkommenen Kompetenzteilungen und -trennungen verbundenen 
Alternative einer Erweiterung der Bundeszuständigkeiten, die schließlich zur Preisgabe des Bundesstaates führen 
muß, oder eines Stehenbleibens in unhaltbar gewordenen Gestaltungsformen bietet er die Möglichkeit 
weitergehender und sachgemäßerer Differenzierung. Neben fortbestehenden und notwendigen Gebieten alleiniger 
Zuständigkeit des Bundes und der Länder können Gebiete treten, auf denen teils durch Kooperation im Wege der 
Selbstkoordinierung der Länder, teils durch Kooperation in arbeitsteiliger Zusammenarbeit von Bund und Ländern 
die im modernen Staat unerläßliche Einheitlichkeit und Effektivität angestrebt werden. Die zweite Gestaltungsform 
bedingt einen Verzicht auf bisherige ausschließliche Länderzuständigkeiten,*

9 See Chapter II.

10 Contemporary German constitutionalism has abandoned the dogmatic war over the dual sovereignty thesis. Only
the federation is regarded as sovereign. German States are States, but not sovereign States. The relation between 
the federal State and the Länder ist hat o f coordination, not subordination: JDas Verhältnis von Bund und Ländern 
ist grundsätzlich das der Gleichordnung. Im Bundesstaat des Grundgesetzes gibt es weder eine allgemeine 
Überordnung des Bundes, noch eine allgemeine Bundesaufsicht über die Länder.* (B. Schmitt-Bleibtreu &  F. Klein, 
Kommentar zum Grundgesetz, Artikel 20 m.9)
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arrangements, while being . positively “constitutional1', are nonetheless viewed as 

constitutional anomalies.

In this chapter, we shall analyse the constitutional regime that governs a dual federalist 

philosophy in the legislative sphere. The first section introduces the general constitutional 

doctrines of dual federalism. The idea of a “perfected" competence system lies at the origin of 

the “competencé federalism’  that characterizes German federalism.* In a world without 

legislative overlaps, the legislative principles of supremacy and pre-emption live “shadow 

existences’ . The second section will then progress to specifically look at the competence 

typology employed in the German federal order. Each type o f legislative competence 

represents a particular degree o f federal legislative power. We shall see that the nature of 

these competence types has itself been interpreted in light of the dual federalist philosophy.

1. The “Perfected” Com petence System: The Mutual Exclusive Legislative Spheres

Ironically, at the time when the doctrine of dual federalism traversed the preliminary phase 

o f an identity crisis in the United States from which it was never to recover, “Germanic’  

constitutionalism openly embraced the dualist federalist philosophy.11 Today, the theory of 

dual federalism represents the dominant constitutional philosophy in the federal legal 

orders of Austria,12 Germany and Switzerland.13 * 15 In the self-perception of German federalism 

-  as transmitted through its judicial and academic lens -  the distribution of legislative

11 Early critics of the Kelsian theory of dual federalism emerged already in the Weimar Republic. As a result, a more
moderate Version was immediately suggested. The moderate coordination theses pointed out that .daß diese 
sogenannte Koordination sich eben nur auf die Gleichartigkeit der Funktion bezieht, nämlich darauf, daß 
Bundesstaat und Gliedstaat beide, jeder in seinem Wirkungskreise, in der Erfüllung eigenständiger Aufgaben tätig 
sind, dagegen nicht au f das grundsätzliche Verhältnis der Gliedstaaten zum Bundesstaat [.] (..,)Die staatsrechtliche 
Untertänigkeit der Gliedstaaten unter die Bundesstaatsgewalt besteht gerade auch, wenn die Gliedstaaten sich „im 
bundesfreien Wirkungskreise betätigen", denn der Bundesstaat kann jederzeit in diese Tätigkeit eingreifen, und 
zwar je  nach der rechtlichen Lage des konkreten Falles entweder durch ein verfassungsändemdes Gesetz oder 
durch ein einfaches Gesetz oder durch einen Akt der Exekutive, (...) Dieser staatsrechtlichen Oberordnung des 
Bundesstaates über die Gliedstaaten ist im deutschen Reichsstaatsrecht gegeben durch den Satz des A rt 13 (J.
Lukas, Bundesstaatliche und gliedstaatliche Rechtsordnung in ihrem gegenseitigen Verhältnis im Rechte 
Deutschlands, Österreichs und der Schweiz, 27-8)

12 For the Austrian federal constitutional Order, see: L.K. Adamovich & B.C. Funk, österreichisches
Verfassungsredrt, 185-6: „In engem Zusammenhang damit steht der Grundsatz der Kompetenztrennung
(Exklusivität der Kompetenzbereiche von Bund und Ländern). Nach diesem Grundsatz kann ein und dieselbe 
Rechtsmaterie immer nur von einem einzigen Kompetenztatbestand zugeordnet werden (...). Die Trennung der 
Kompetenzbereiche besteht nicht nur auf der Ebene der Gesetzgebung, sondern setzt sich auch im Bereiche der 
Vollziehung fort (...). Der Grundsatz der Kompetenztrennung schließt allerings nicht aus, daß ein und dasselbe 
Sachgebiet (Sachverhalt) von verschiedenen Gesetzgebern unter jeweils verschiedenen Gesichtspunken geregelt 
werden darf (sog. Gesichtspunkttheorie)."

15 For the federal constitutional order of Switzerland, see: M. Usteri, Theorie des Bundesstaates, 275-6: “Dem 
gegenüber möchten wir die These begründen, daß der Begriff der konkurrierenden Kompetenz im Bundesstaat 
überhaupt unmöglich ist (...) Im Bundesstaat sind eben die Kompetenzen geteilt, was das Gegenteil von 
konkurrierend ist (...) Und ganz allgemein erscheint der Begriff der konkurrierenden Kompetenz im Bundesstaat 
als ein Unding. Der Begriff der konkurrierenden Kompetenz ist wohl -  wie der Satz «Bundesrecht bricht Gliedrecht» 
- als Relikt aus dem ganz anders strukturierten alten deutschen Reich der Feudalzeit zu betrachten.“
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competences by the Constitution is govemed by a strict vertical Separation, o f the powers 

between the federal and the state spheres. Each competence can only belong to either the 

federal level or the state level:

Die bundesstaatliche Dichotomie beruht auf der Trennung der Kompetenzen zwischen Bund und Ländern. Die 

Zuständigkeiten sind von Verfassungswegen entweder der einen oder der anderen Seite zugewiesen (Prinzip der 

Alternativität). Dieselbe Aufgabe und dieselbe Befugnis kann zur selben Zeit nur von einer Seite ausgeübt 

werden. Obwohl sich die Kompetenzen im Bereich der konkurrierenden Gesetzgebung verlagern können, steht 

gemäß Art. 72 Abs. 1 GG zu jedem Zeitpunkt fest, wer jeweils die Kompetenz innehat. (...) Kompetenzen 

kommen dem jeweiligen Träger ausschließlich zu (Prinzip der Ausschließlichkeit). Wenn die effektive 

Kompetenzwahmehmung in der Praxis häufig die Zusammenarbeit fordert, so sind in der 

verfassungsrechtlichen Ausgangslage die Kompetenzen doch den einzelnen Trägem exklusive zugeordnet. Das 

gilt auch für die Rahmenkompetenz, die allein dem Bund, wie die komplementäre Ausfüllungskompetenz, die 

allein den Ländern zu steht. 14

The competence system established by the Constitution is “perfected”.15 There are no 

competence overlaps. The principle of “exclusivity” lies at the intellectual root o f the dual 

federalist philosophy that is founded on the belief in the clear “divisions of the competence 

spheres”.14 15 16 While this rigid dualist philosophy has been the dominant view in post-war 

German constitutionalism, it has not been universally accepted by all constitutional 

scholars. Some minority voices have admitted the limited possibility of shared legislative 

competences between the federal level and the states with Article 31 GG as a means of

14 J. Isensee, Idee und Gestalt des Föderalismus im Grundgesetz, m. 134. “Das Bundesverfassungsgericht lehnt ... 
Doppelzuständigkeiten ab. Danach muss eine Materie entweder dem einen oder dem anderen Kompetenzbereich 
zugeordnet werden. Diese Auffassung ist der Annahme einer Doppelzuständigkeit vorzuziehen. Die eigentliche 
Frage geht immer dahin, ob dies sich mit einer landesgesetzlichen Regelung überschneidende bundesgesetzliche 
Regelung durch eine Kompetenz im Grundgesetz gedeckt ist. Wenn dies z.B. nach den Kompetenzkatalog des A rt 
74 bejaht werden muss, ist die Landesgesetzgebung nach Art. 72 nichtig. Art. 31 braucht man dazu nicht 
heranzuziehen. Geht die bundesgesetzliche Regelung dagegen über die Bundeskompetenz hinaus, ist sie insoweit 
nichtig und die Landesgesetzgebung allein maßgebend. Die Rechtslage unterscheidet sich deshalb in der 
entscheidenden Fragestellung nach den Grenzen der Bundeskompetenz nicht von den oben beschriebenen Fällen, 
in denen ein Bundesgesetz in einen Kompetenzbereich der Länder hineinreicht, ohne dass ein Land eine 
überschneidende Regelung getroffen hat.“ (T. Maunz, Artikel 74, rn.9).

15 „Das Kompetenzsystem der Art. 70 ff. GG ist in sich geschlossen und „perfektioniert". Es verfügt eine prinzipiell
lückenlose Abschichtung der Kompetenzen von Bund und Ländern, gibt einer Vorrangentscheidung im Sinne einer 
(generellen) Kompetenzvermutung also von vornherein keinen Raum.“ (R. Scholz, Ausschließliche und 
konkurrierende Gesetzgebungskompetenz von Bund und Ländern in  der Rechtsprechung des
Bundesverfassungsgerichts, 256) „Im Verhältnis zu den Ländern sind auch keine Kompetenzüberlappungen 
denkbar. Dem steht der Grundsatz der Alternativität bundesstaatlicher Kompetenzzuweisungen entgegen, der sich, 
ebenso wie die Ausschließlichkeit von Kompetenzzuweisungen im Bundesstaat, aus Art. 30 ergibt.“ (M. Heinzen, 
Artikel 71, m. 29)

16 „Das Grundgesetz geht von der Trennung der Kompetenzräume von Bund und Ländern aus. (...) Die 
Zuständigkeiten in der Rechtsetzung, der Rechtsanwendung und der Rechtssprechung sind vollständig, 
trennscharf und rigide verteilt auf die zwei Staatsebenen. Die Bundes- und Landeskompetenzen sind einander 
komplementär. Sie fügen sich nahtlos zu einem Ganzen und sind so der res publica composita gemäß“ (J. Isensee, 
Idee und Gestalt des Föderalismus im Grundgesetz, m . 179, 225). In the words o f another eminent commentator: 
“Die Trennung der Kompetenzsphären von Bund und Ländern, die Ausschließlichkeit und Alternativität der 
Kompetenzzuweisungen sowie der Anspruch des grundgesetzlichen Kompetenzregimes, eine Kompetenzordnung zu 
ergeben, sind verfassungsrechtliche Teilelemente, die au f das engste mit dem Bundesstaatsprinzip (Art. 20 Abs. 1, 
Art. 28 Abs. 1 S. 1) verwoben sind. (...) Im Verhältnis zu den Ländern sind auch keine Kompetenzüberlappungen 
denkbar. Dem steht der Grundsatz der Alternativität bundesstaatlicher Kompetenzzuweisungen entgegen, der sich 
ebenso wie die Ausschließlichkeit von Kompetenzzuweisungen im Bundesstaat, aus Art. 30 ergibt“ (J. Rozek, 
Artikel 70, m .l and, Artikel 71, m  29). „Leitender Gesichtspunkt dieser Kompetenzverteilung, die eine 
Hauptaufgabe jeder bundesstaatlichen Verfassung bildet, ist es, kein Nebeneinander, kein Sowohl-als auch, 
sondern ein Entweder-oder der Rechtsetzungsbefugnisse zu generieren. (...) Es können sich nicht zugleich 
kompetenzgemäßes Bundesrecht und kompetenzgemäßes Landesrecht gegenüber stehen" (W. März, Artikel 31, 
m22, 23)
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resolving potential legislative conflicts through the principle of supremacy.17 However, the 

exclusivity principle has been taken on board by the German Constitutional Court. In a long 

line of settled jurisprudence, the Bundesverfassungsgericht refers to the “prohibition o f 

parallel competences” (“ Verbot der Doppelzuständigkeiten*}: „[E]ine "Doppelzuständigkeit", 

auf deren Grundlage Bund und Länder ein und denselben Gegenstand in unterschiedlicher 

.Weise regeln könnten, ist dem System der verfassungsrechtlichen Kompetenznormen fremd 

und wäre mit ihrer Abgrenzungsfunktion (vgl. Art. 70 Abs. 2 GG) auch nicht vereinbar.“ 18

The issue of the delineation of vertical legislative spheres is achieved at the level o f 

competences in such a way that legislative conflicts will, at least theoretically, never arise. 

There can only be one “right” legislator that is competent for a given social issue:19 

legislative conflicts (in the form of “competence conflicts” or normative conflicts between 

parallel legislation) therefore, represent an unacceptable constitutional anomaly.20 The 

inability of German constitutional doctrine to conceive of two parallel or functionally 

cooperative legislators within a world of shared legislative powers has been the cause o f the 

underdevelopment of the German supremacy and pre-emption doctrines.

Unlike its U.S. homologue that, operating in a universe of parallel legislative powers, 

investigates when a state law conflicts with federal legislation, the German Constitutional 

Court operates in a dual federalism conceptual frame. Instead o f resolving federal conflicts 

at the level of competing legislation, the German legal order “solves” them at the level o f 

competing competences by assuming that only one of the two competing legislators could 

have been entitled to adopt the legislative piece in the first place. In a “perfected” 

competence order, there is no space for legislative conflicts as the phenomenon of parallel 

“co-legislation” becomes an atypical and anomalous symptom of imperfection.

17 See: C. Pestalozza, Thesen zur kompetenzrechtlichen Qualifikation von Gesetzen im Bundesstaat For another 
critical evaluation o f the .perfected competence order* view, see: R. Scholz, Ausschließliche und konkurrierende 
Gesetzgebungskompetenz von Bund und Ländern in der Rechtsprechung des Bundesverfassungsgerichts, 256: “Die 
»perfektionierte* Ab Schichtung der Gesetzgebungskompetenzen von Bund und Landern in den Vorschriften der Art. 
70 ff. GG schließt den Kompetenzkonflikt und die Kompetenzüberschneidung naturgemäß nicht aus. Bund und 
Länder sind im Bereich der konkurrierenden Gesetzgebung (Art. 74, 74 a GG) -  und ebenso im Bereich der 
Rahmengesetzgebung (Art 75 GG) -  zugleich zur Gesetzgebung berufen; ihre Kompetenzen stehen folglich -  mit 
unterschiedlicher Rangausstattung -  nebeneinander. Aus diesem Grunde ist es unrichtig, wenn das BVerfG -  das 
Prinzip der lückenlosen Kompetenzabschichtung insoweit überstrapazierend -  die Möglichkeit einer 
•Doppelzuständigkeit“ von Bund und Ländern leugnet. Derartige Doppelzuständigkeiten sind durchaus (...) als 
spezifische Konfliktfälle denkbar und möglich; die konkrete Konfliktlösung bewirkt hier nicht der Grundsatz des 
Art. 70 II GG, wie das BVerfG meint, sondern der allgemeine Grundsatz des Art. 31 GG.“

18 BVerfGE 36, 193 -  Zeugnisverweigerungsrecht (1973), 202

19 H.J. Vogel, Die bundesstaatliche Ordnung des Grundgesetzes, 1073: ,[N]ach dem Verteilungsprinzip des 
Grundgesetzes kann jeweils nun ein Gesetzgeber die Befugnis zur Reglung beziehungsweise zur Rahmen- oder 
Grundsatzregelung der jeweiligen Materie haben.“

30 T. Maunz, Artikel 74, m.7



a) Arbitrating between competing legislative spheres: The judicial principles o f competence 

federalism

How does the dual federalist philosophy of two completely separate competence spheres 

operate in constitutional practice? And what is the methodology the German Constitutional 

Court adopts to resolve those situations where both the federal and the state level claim to 

be responsible for a given subject-matter? Where two “conflicting* pieces of legislation arrive 

before the Constitutional Court, the judicial algorithm has, in line with the dogma of 

legislative “exclusivity*, been an investigation into which of the two legislators was 

constitutionally entitled to regulate a subject matter. The essential criterion for the 

Constitutional Court has thus been the question of the legislative “subject-matter* 

[Gegenstand].21 If the court finds that the subject-matter falls on the side of the federation, 

then the States will by definition not have been competent to pass their (subsequent!) 

legislative acts.

The German Constitutional Court’s methodology consequently differs strikingly from that of 

the U.S. Supreme Court, The latter starts from the assumption of a shared legislative 

competence of the States and goes straight to the question of whether the respective federal 

and state legislations conflict on a certain point. By way of contrast, the German Court will 

approach the matter from the perspective o f the “principle of exclusivity" and assume that 

only one level of government can regulate the subject-matter. This “either-or" logic has given 

birth to a methodological canon that compares the “subject-matter* of the legislation with 

the respective federal and state competences in the field.

The case law dealing with the vertical separation o f legislative competence between the 

federation and the States has been fragmentary and, at least at the outset, has only been 

elaborated in an indirect way. The arena in which the Constitutional Court developed its 

early case law in the separated competence spheres was the choice of the right federal legal 

basis. “Legal basis litigation" -  not unfamiliar to the EU lawyer -  has, in this context, a 

clearly federal dimension: Where a federal law has thematic links with both a concurrent 

and a framework competence, the question arises if the federal legislator could occupy the 

field and “constitutionally pre-empt” to the extent it did through its federal act (concurrent 

competence), or whether the Member States could adopt supplementary legislation on the 

issue (framework competence).

These tricky federal issues have been addressed in two well-known decisions o f the 

Bundesverfassungsgericht dealing with the criminal liability of a member of the press. In the 

first of these decisions, delivered in 1957, a Bavarian law dealing with the press contained a 

provision that limited criminal liability for “press offences* to a six month period. The 

equivalent federal standard was, however, more restrictive, namely twelve months. In the

21 BVerfGE 4, 60 -  Intendanturwemauflagen (1954), 70: »nur der Anknupfungspunkt, jedoch nicht der Gegenstand 
des Gesetzes*
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main proceedings, the federal govemment argued that the “press offences" belcjnged to the 

field of “criminal law” and thus feil into a concurrent competence of the federation, which 

had exhaustively regulated the matter in the federal criminal code. The Bavarian 

govemment, on the other hand, claimed that the subject matter of “press offences” was 

closer to the federation’s framework competence relating to the media/press, therefore 

allowing the States -  in the absence of a federal media l a w t o  regulate the matter 

autonomously. Evaluating the more lenient state Standard, the Court found:

Für die Einordnung der Vorschriften über die kurze Verjährung von Pressedelikten in den 

Zuständigkeitskatalog ist nun entscheidend die besondere Egenart der durch die Presse begangenen 

Delikte. Sie führt dazu, daß die Veijährungsvorschriften dem Presserecht eingeordnet werden müssen; sie 

sind auch herkömmlich stets dazu gerechnet worden. (...) Wegen dieses inneren Zusammenhangs 

zwischen Verjährung und Pressewesen ist die Verknüpfung der Verjährungsregelung mit dem Presserecht 

enger und stärker als ihre Verbindung zum allgemeinen Strafrecht; sie wird auch als enger empfunden. 

(...) Da das Presserecht herkömmlich und kraft Sachzusammenhangs die Bestimmungen über die 

Verjährung von Pressedelikten umfaßt, ist mit der Kompetenz zur Gesetzgebung auf diesem Gebiet auch 

die Kompetenz zur Regelung der Verjährung der durch die Presse begangenen Verbrechen gegeben, 

solange nicht der Bund diese Kompetenz durch ein zulässiges Rahmengesetz an sich gezogen hat.22

In reaching its conclusion, the Constitutional Court referred to the “peculiarity of press 

offences* and the “characteristic and historic affiliation”23 between a special regime for 

limitation periods and the press that would be undermined if the federal legislator could use 

its concurrent competence for criminal law. In essence, since the subject-matter of 

“limitation periods for press offences" appertained to the competence title of “media" and not 

“criminal law" and since the federation had not yet made use its media competence through 

the adoption of common rules, the States remained entitled to adopt rules on the issue -  

even if they “conflicted" with the higher federal criminal law standard.

A surprisingly similar factual situation returned to the Court in 1973; this time in relation 

to an alleged “procedural privilege* of members of the press to refuse to give evidence in 

criminal proceedings.24 While the Hessian Press Act had provided this privilege for members 

of the forth estate, the federal criminal procedure code did not exempt journalists from the 

general procedural rules. Again, the question arose whether a “procedural privilege* for 

journalists was to be considered a matter falling into the “press" framework competence of 

the federation (that had still not been used), or whether it qualified as a simple criminal 

procedural matter. In the latter event it would have been pre-empted as the federal code had 

exhaustively regulated the matter. The Court, remaining loyal to its previous jurisprudence, 

nevertheless reached the opposite result on this occasion:

»  BVerfGE 7,29 -  Pressedelikte (1957), 38,39 and 43

23 Ibid: ,[A]ngesichts der wesensmäßigen und historischen Zugehörigkeit der Verjährungsregelung in diesem Gebiet 
auch die Gesetzgebungskompetenz für diesen Gegenstand der konkurrierenden Kompetenz des Bundes entzogen 
worden."

24 BVerfGE 36,193 -  Zeugnis verweigerungsrecht (1973)
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Ehe bisher uneingeschränkte Gesetzgebungszu ständigkeit der Länder auf dem Gebiete des Pressewesens 

verlieh ihnen jedoch keine Befugnis, das Zeugnisverweigerungsrecht der Presse im Strafverfahren zu 

regeln; denn hierbei handelt es sich nicht um einen Gegenstand des Presserechts, sondern um eine 

Materie, die Teil des gerichtlichen Verfahrens ist und darum gemäß Art. 74 Nr. 1 GG in den Bereich der 

konkurrierenden Gesetzgebung fällt.

Das Zeugnisverweigerungsrecht der Presseangehörigen weist allerdings zu beiden Sachgebieten - 

Pressewesen und gerichtlichem Verfahren - einen erkennbaren Sachbezug auf. Das enthebt jedoch nicht 

der Notwendigkeit, diese Materie entweder dem einen oder dem anderen Kompetenzbereich zuzuweisen: 

eine "Doppelzuständigkeit", auf deren Grundlage Bund und Länder ein und denselben Gegenstand in 

unterschiedlicher Weise regeln könnten, ist dem System der verfassungsrechtlichen Kompetenznormen 

fremd und wäre mit ihrer Abgrenzungsfunktion (vgl. Art. 70 Abs. 2 GG) auch nicht vereinbar.

Die Kriterien, nach denen sich die Zuordnung richtet, wenn eine sachliche Verknüpfung des 

Regelungsgegenstands mit den Materien verschiedener Gesetzgebungszuständigkeiten besteht, sind vom 

Bundesverfassungsgericht bereits früher bestimmt worden. Bei der Verjährung von Pressedelikten hat es 

auf die "wesensmäßige und historische Zugehörigkeit" abgestellt (BVerfGE 7, 29 [40]). Diese Kriterien 

geben den Ausschlag auch hier. Danach gehört das strafprozessuale Aussageverweigerungsrecht von 

Angehörigen der Presse kompetenzrechtlich zum Bereich des gerichtlichen Verfahrens.25

The Court justified the classification of “journalistic procedural privileges* as a matter of 

general “procedural law*, as opposed to an area relating to the “press", by pointing out that 

the refusal to give evidence was not a specificity of the press. The criminal procedural code 

equally exempted other social groups from the strict procedural requirements and therefore, 

by definition, concerned a general procedural matter.26

Let us conclude with a third illustration of the constitutional methodology applied by the 

German Constitutional Court in situations where two legislative claims compete. In “Lantern 

garage*,27 the Hamburg Road Act forbade regular and permanent parking on public roads. 

The owner of a bus company had been fined for violating the State law. Bringing judicial 

review proceedings, he argued that the State of Hamburg had not been entitled to pass the 

act in the first place, because the parking of cases belonged to the competence o f “road 

traffic” for which the federation had used its concurrent competence. The seemingly trivial 

issue advanced to the judicial summit and the Constitutional Court had to decide whether 

the parking of cars was a matter of “public roads* — where it would fall into the exclusive 

competence o f the States -  or whether the matter fell into the “road traffic* competence of 

the federation.28

Admitting that a clear and convincing conceptual borderline between the two competences 

had yet to be drawn, the Court nevertheless found the issue of “parking* to belong to the 

(federal) competence o f “road traffic* and not to the (state) competence of “public roads*. The 

question formulated by the Court was thus: “To what extent are different forms of car

25 IbicL, paras.31-33

26 Ibid., para.36

27 BVerfG, Beschluß v. 09.10.1984 -  2 BvL 10/82 (Ergangen auf Vorlagebeschl. des BVerwG) -  NJW 1985, 371

28 Ibid.
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parking to .be ascribed to road traffic or to the issue of non-traffic use of roads -  a matter 

subject to the exclusive competence of the states*?29 While the Court paid lip-service to the 

particular importance of historical continuities in the vertical distribution of legislative 

competences, the conceptual part of the judgment was decisive. The reasoning brilliantly 

reflects the “topological* competence methodology that flows from a dual federalist 

philosophy. Thus, instead of inquiring -  like the U.S. Supreme Court would have done at 

this moment -  whether the federal rule pre-empted the state rule due to a conflict with the 

legislator's intent, the German Constitutional Court began to analyse which types of 

“parking” would constitute “public use’  and which would form part of “traffic”:

„Dieses Parken ist keine eigenständige Verkehrsart, sondern - ebenso wie jede andere Form des Parkens 

- eine konkrete Ausprägung der Verkehrsart “Verkehr mit Kraftfahrzeugen*. Dieser Verkehr ist zwar in 

erster Linie auf Fortbewegung ("fließender Verkehr") angelegt, umfaßt notwendigerweise aber auch, daß 

das Fahrzeug zwischen derartigen ‘ fließenden* Verkehrsvorgängen abgestellt wird ("ruhender Verkehr"). 

(...) Auch dieses “Verwahren* - und zwar selbst in der in § 16 11 HbgWegeG umschriebenen Form - ist 

noch Bestandteil des Verkehrs mit Kraftfahrzeugen, wie er durch die Widmung umfassend zugelassen 

worden is t  Der Verkehrsbezug wird erst dort aufgegeben, wo ein aus tatsächlichen oder rechtlichen 

Gründen nicht umgehend betriebsbereites oder ein vorrangig zu anderen Zwecken als zur 

Wiederinbetriebnahme abgestelltes Fahrzeug den öffentlichen Straßengrund in Anspruch nimmt und 

somit zu einer auf die Straße aufgebrachten verkehrsfremden “Sache* - nicht anders als jeder beliebige 

sonstige körperliche Gegenstand - wird.“ 30

The Hamburg law concerned car parking that related to road traffic. The State law served 

traffic-related objectives and therefore materially represented road traffic legislation, which 

belonged to the federal sphere of responsibility. Since the federal legislator had 

exhaustively used its concurrent competence in relation to road traffic, the matter no 

longer belonged to the legislative sphere of the Member States. The Hamburg law had been 

adopted unconstitutionally as the state legislator lacked the requisite legislative 

competence. Again, the finding of the federation's competence excluded, in line with the 

dogma of dual federalism, the competence of the Member States.

The methodology of determining when a subject matter belongs to the federal sphere or the 

state sphere has varied in the Constitutional Court’s jurisprudence as much as in the 

academic literature commenting upon it. In the course of its jurisprudence, the Court had, 

in ter alia, recourse to the following criteria: the historical and traditional responsibility for 

the subject-matter; the direct or indirect relation of the subject-matter to a competence 

title;31 what was the principal, as opposed to the secondary, objective of a legislative act; 32 

would the centre of gravity of the legislation fall into the sphere of the federal or state

»  ib id , at 372

30 Ibid., at 373

31 See, for example: BVerfGE 8 , 104 -  Volksbefragung (1958), 116 and BVerfGE 26, 281 -  Gebührenpflicht von 
Bundesbahn und Bundespost (1969), 298

32 See, for example: BVerfGE 8 , 143 -  Beschußgesetz (1958), 148-50 and BVerfGE 14, 76 -  Vergnügungssteuer a u f 
Glücksspielgeräte (1962), 99.
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competences;33 and finally, which competence titles would be developed “as such" or only 

“as a reflex".34 While admitting that the constitutional jurisprudence was not altogether 

without contradictions and uncertainties,35 the academic world has approvingly accepted 

the Court’s methodology that governs the qualification of legislative acts into competence 

spheres. The “functional qualification” and the centre o f gravity approach have enjoyed 

particular popularity.36

From this perspective, German constitutionalism does not need to have recourse to the 

principle of (legislative) supremacy and (legislative) pre-emption, according to which federal 

law “breaks" conflicting state law. Federal “conflicts" are resolved at the competence level. 

The Constitutional Court’s chief task is to identify the “right and only" legislator. For this 

task it must employ all available interpretative tools, as a finding of non liquet on the issue 

of who is competent is simply constitutionally impermissible. 37 Conflict avoidance, and not

33 3 «  der Zuordnung einzelner Teilregelungen eines umfassenden Regelungskomplexes zu einem 
Kompetenzbereich dürfen die Teilregelungen nicht aus ihrem Regelungszusammenhang gelöst und für sich 
betrachtet werden. Kommt ihre Zugehörigkeit zu verschiedenen Kompetenzbereichen in Betracht, so ist aus dem 
Regelungszusammenhang zu erschließen, wo sie ihren Schwerpunkt haben. Dabei fällt insbesondere ins Gewicht, 
wie eng die fragliche Teilregelung mit dem Gegenstand der Gesamtregelung verbunden ist Eine enge Verzahnung 
und ein dementsprechend geringer eigenständiger Regelungsgehalt der Teilregelung spricht regelmäßig für ihre 
Zugehörigkeit zum Kompetenzbereich der Gesamtregelung“ (BVerfGE 97, 228 -  Kurzberichterstattung (1998), 250- 
1). See also, BVerfGE 98, 265 -  Bayerisches Schwangerenhilfegesetz ( 1998), esp. at 298.

34 BVerfGE 29, 402 -  Konjunkturzuschlag (1970), 409 and BVerfGE 28, 119 -  Spielbank (1970), 148: «Ist die zu 
qualifizierende Rechtsmaterie nicht — wie das vorlegende Gericht meint -- § 7 Spielbanken-VO 1938/1944, sondern 
das Spielbankenrecht insgesamt, so kann es keinem Zweifel unterliegen, daß es sich nicht um Arbeitsrecht im Sinn 
von A rt 74 Nr. 12 GG handelt Auch bei isolierter Betrachtung könnte § 7 nicht dem Arbeitsrecht zugeordnet 
werden. Das verbietet schon der Umstand, daß das Verbot der Annahme von Trinkgeldern in § 7 Abs. 1 zur 
Sicherung eines ordnungsmäßigen Spielbetriebes, nicht aber zur Regelung der Arbeitsverhältnisse der bei der 
Spielbank beschäftigten Personen erlassen worden is t  Das Verbot wirkt sich au f die Arbeitsverhältnisse nur als 
Reflex aus.“

35 R. Scholz, Ausschließliche und konkurrierende Gesetzgebungskompetenz von Bund und Ländern in der 
Rechtsprechung des Bundesverfassungsgerichts, 267-268

36 In favour of thc former, see: H.-W. Rcngeling, Gesetzgebungszuständigkeit, 738-9: »Ein Regelung wird nicht 
schon dann als Gesetz über eine Materie angesehen, wenn sie in irgendeiner Weise die Kompetenznorm «berührt*; 
anderenfalls würden sehr häufig Mehlfachqualifikationen die Folge sein. Vielmehr ist ein Gesetz nur derjenigen 
Materie zuzuordnen, die es . sonderrechtlich* regelt (...) Sachgerecht erscheint insbesondere die «funktionale 
Qualifikation*. Die Zuordnung eines Gesetzes unter eine Kompetenznorm (als «kompetenzthematisches 
Sonderrecht“) erfolgt über den Gesetzeszweck. Ab zu stellen ist dabei au f die Gesetzeswirkung bzw. die 
(funktionalen) Rechtsfolgen des Gesetzes.* In favour o f the latter view, see C. Degenhart, 52-3: “Kommt nach dem 
Sachbereich einer Regelung eine mehrfache Zuordnung in Betracht, so ist au f die unmittelbar durch das Gesetz 
geregelte Materie abzustellen. (...) Bleibt hiernach mehrfache Zuordnung möglich, ist auf den Schwerpunkt der 
Regelung und die insoweit maßgebliche Zielsetzung abzustellen, wobei «eng verzahnte* Regelungen einheitlich 
einzuordnen sind.*

37«Nach der Systematik des Art. 70 Abs.l ausgeschlossen und mit der föderativen Abgrenzungsfunktion der 
grundgesetzlichen Kompetenznonnen auch nicht vereinbar sind dagegen gesetzgeberische Doppelzuständigkeiten 
von Bund und Ländern für eine Materie (...); zu ihrer Vermeidung müssen nötigenfalls alle Auslegungsmittel 
ausgeschöpft werden.*(J. Rozek, Artikel 70, m . 55) *[S]elbst dann, wenn keine überwiegende Affinität der fraglichen 
regelungsbedürftigen Materie zu einer einzigen Zuständigkeit aufgefunden werden könne (wenn gleichstarke 
Verbindungen zu einem bundesrechtlichen Regelungsgegenstand und zu einem Thema der Landeskompetenz 
bestünden), stehe nicht der von Pestalozza beschrittene Weg kompetentiell unaufgelöster Doppelqualifikationen 
offen(der zur Schlichtung über Art.31 GG führe): sei eine Verleihung von Zuständigkeit an den Bund nomativ nicht 
auszuweisen, so greife die bundesstaatliche Verteilungsregel des Art. 70 Abs.l GG ein. Ein gleichgew ichtiger Bezug 
zu einer Bundeszuständigkeit reiche aus, um diesem die Regelungszuständigkeit zuzusprechen, weil hier die 
«Verleihung“ von Gesetzgebungsbefugnissen im Sinne von Art. 70 nachweisbar sei. Jedenfalls sei die 
grundgesetzliche Kompetenzordnung durchgängig auf ein «entweder-odef* angelegt; die Rolle des Artikel 31 GG 
werde verkannt, wenn man ihn, der eine Kollisionsnorm nach (im Original] Beältigung der Kompetenzfragen 
darstelle, für eine noch zu leistende [iO] Kompetenzabgrenzung heranziehe. Dieser durchschlagenden 
Argumentation ist zu zu stimmen. Bereits oben wurde ausgeführt, dass das Bundesverfassungsgericht die These von 
der kompetentiellen Doppelqualifikation zurückgewiesen hat. Die grundgesetzliche Kompetenzverteilung geht von 
einer lückenlosen Abschi chtung der Kompetenzen von Bund und Ländern im Bereich der 
Gesetzgebungszuständigkeiten aus; es wäre systeminkonform, wollte man sich mit einem «Unentschieden* auf der 
Ebene der Kataloginterpretation begnügen.“ (R. Stettner, Grundlagen einer Kompetenzlehre, 423)
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conflict resolution, is the constitutional credo preached.38 The question of pre-emption is 

thus short-circuited.

b) Shadow existences: The principles o f supremacy and (legislative) pre-emption

Legal orders with a plurality of legislators will, explicitly or implicitly, contain a norm that 

indicates how possible legislative conflicts are to be resolved. These conflict-solving norms 

eliminate internal contradictions between legal rules and guarantee the normative 

coherence of the legal order as a whole. In federal legal orders,39 the legal unity of the legal 

order will typically be achieved through a “conflict rule" that orders the primacy of federal 

over sub-federal law.40 The German Constitution declares the principle of the supremacy of 

federal law in Article 31 GG in the form of a poetic aphorism: “Federal law breaks State law". 

The Constitutional Court regards this legal aphorism as an umbrella notion for a variety of 

supremacy principles o f federal law.41

For ordinary legislative conflicts, “breaking" naturally meant more than the obligation to 

repeal inconsistent State law. The direct effect of the federal law in the sub-federal legal 

orders implies the instantaneous validity o f federal law that will annul colliding State 

provisions. State laws will thus not only be “suspended" (as is the case in the federal legal 

order of the EU), but are ipso facto nullified. Federal law, to refer to a well known formula of 

Weimar constitutionalism, “wirkt mithin nach rückwärts als Aufhebung, nach vorwärts als

M ParadigmaticaHy, A. Bleckmann, Staatsorganisationsrecht, Grundlagen, Staatszielbestimmungen und 
Staatsorganisationsrecht des Bundes, 600 (emphasis added): »Im Falle der Gesetzgebung ist aber eine 
Doppelkompetenz von Bund und Ländern ausgechlossen, weil sonst Widerspruche zwischen diesen Regeln zu 
befurchten sind."

39 Conflict norms also exist in unitary legal orders. The doctrine of “parliamentary sovereignty“ represents just such 
a prototypical “rule o f conflict”.

40 On the supremacy principle, see: Chapter VII 1 a.

41 In a remarkable decision, discussed in greater detail below, the Constitutional Court stated that the German 
Constitution would recognize a number o f normatively different consc iences  flowing from the supremacy of 
federal law. Article 31 GG only groups these “supremacy” principles together and, depending on the legislative 
conflict at issue; it has to be decided which legal consequence -  nullification, suspension o f some other effect — will 
follow the finding o f a conflict. To quote the remarkable passage of the Constitutional Court in full: »Wenn man aber 
davon ausgeht, daß unser deutsches Recht mehrere Rechtsfiguren kennt, um Normenkollisionen zu beheben und daß 
es offenbar nicht der Sinn des A rt 31 GG sein kann, sie durch die eine Formel "Bundesrecht bricht Landesrecht’  zu 
ersetzen, bleibt durchaus offen, was "brechen" im Binzelfall bedeutet: Der inhaltliche Widerspruch zwischen 
ranghöherem und rangniederem Recht innerhalb des Landesrechts oder innerhalb des Bundesrechts führt zur 
Nichtigkeit der rangniederen Vorschrift; kompetenzwidriger Erlaß von Landesrecht fuhrt ebenfalls zur Nichtigkeit 
des Landesgesetzes; Art. 25 GG sagt dagegen nicht, daß nationale Gesetze, die allgemeinen Regeln des Völkerrechts 
widersprechen, nichtig sind, sondern sagt, die allgemeinen Regeln des Völkerrechts "gehen den Gesetzen vor"; die 
lex specialis, die Bundesrecht sein kann, geht der lex generalis, die Landesrecht sein kann, vor, aber letztere bleibt 
gleichwohl in Geltung; nach der Rechtsprechung des Bundesverfassungsgerichts kann unter bestimmten 
Voraussetzungen eine materiell mit dem Grundgesetz - A rt 3 GG - unvereinbare Vorschrift'trotz der Feststellung 
ihrer Verfassungswidrigkeit noch Rechtsgrundlage für Ansprüche bleiben, bis sie durch ein verfassungskonformes 
Gesetz abgelöst ist. Alle diese und andere KoUisionsregeln läßt A rt 31 GG bei Bestand; er nimmt sie in sich als 
Grundsatznorm auf mit der Folge, daß ’brechen’ je  etwas Verschiedenes bedeuten kann" (BverfGE 36, 342 -  
Niedersächsisches Landesbesoldungsgesetz (1974),364).
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Sperre“.42 State law, once “broken” by federal legislation, will not resume its validity after 

the federal legislation has been repealed. 43 However, the States regain their legislative 

competence to adopt rules within the scope of the federal law.

In the tradition of supremacy principles, the question of when a conflict of norms exists has 

been left to legal theory and constitutional jurisprudence. Article 31 GG does not clarify 

when the Constitution considers that a federal norm conflicts with a state norm:'“Article 31 

is a conflict-resolution norm; it determines which “law” will apply in the event of a legislative 

conflict between the federal and the state legislator.”44 Article 31 exclusively regulates the 

legal consequences o f a federal norm conflict; its origin and causes lie beyond the normative 

scope of this constitutional provision.45 The Constitutional Court has considered the 

existence of a legislative conflict as the fundamental precondition for the supremacy clause’s 

operation: “A precondition for the application of a conflict rule is the very finding of a

conflict of two norms. This, however, means that both norms, applied to the same situation, 

lead to different legal results. In the absence of such a normative conflict, the application of 

a conflict-solving rule is a priori impossible.” 46

The two preconditions for the application of the supremacy rule are consequently: the 

existence of two sets of (validly adopted) legislation that regulate the same legal issue, 47 and 

which arrive at different normative results. The two sets of legislation must conflict with 

each other. Identically worded State legislation cannot be in conflict with the federal law it 

reproduces.48 But when will federal and state law actually regulate the same legal issue in a 

competence order characterized by a dual federalist philosophy? In a universe o f mutually 

exclusive spheres o f legislative power, there will hardly be any normative demand for the 

twin principles o f (legislative) supremacy and (legislative) pre-emption. Not conflict

42 G. Anschütz, Axt. 13 Arun. 3, in: G. Anschütz, Kommentar zur Weimarer Reichsverfassung

43 BVerfGE 29, 11 -  Landesbauordnung Baden-W ürttemberg (1970), 17: »Durch die Aufhebung der Sperre wird die 
frühere kompetenzlose Rechtsetzung des Landesgesetzgebers nicht geheilt. Rechts, daß der Landesgesetzgeber 
ohne Kompetenz gesetzt hat, ist nicht etwa .schwebend unwirksam’ oder nur vorübergehend seiner Geltungskraft 
beraubt. Es wird derogiert, nicht suspendiert; es ist von Anfang an nichtig und kann nicht wieder aufleben.“ It is 
only the legislative competence that revives.

44 BVerfGE 26, 116 -  Besoldungsgesetz (1969), 234: »A rt 31 GG ist eine Kollisionsnorm; sie bestimmt, welches 
"Recht" im Falle kollidierender Normsetzung des Bundes- und des Landesgesetzgebers g ilt“

45 W. März, Artikel 31, m .20

46 BverfGE 36, 342 -  Niedersächsisches Landesbesoldungsgesetz (1974), 362: »Vorraussetzung für die Anwendung 
einer Kollisionsnonn ist, daß zwei Normen miteinander kollidieren; d.h. aber, die Kollisionsnorm hinweggedacht, 
müssen beide Normen au f einen Sachverhalt anwendbar sein und bei ihrer Anwendung zu verschlechten 
Ergebnissen führen können. Wo dies nicht der Fall ist, entsteht nicht nur kein Bedürfnis für eine besondere 
Vorschrift, die das Verhältnis der beiden Nonnen zueinander regelt, sondern ist es begrifflich unmöglich, weil es an 
der Möglichkeit einer Kollision fehlt, eine Kollisionsvorschrift ins spiel zu bringen und sie anzuwenden."

47 BVerfGE 26, 116 -  Besoldungsgesetz (1969), 234: »Art. 31 GG ist eine Kollisionsnorm; sie bestimmt, welches 
"Recht" im Falle kollidierender Normsetzung des Bundes- und des Landesgesetzgebers gilt. Der für diesen Fall 
verfassungskräftig festgesetzte Vorrang des Bundesrechts mit der Folge der Nichtigkeit der entsprechenden Nonnen 
des Landesrechts greift nur dort durch, wo beide Gesetzgeber denselben Gegenstand, dieselbe Rechtsfrage geregelt 
haben."

48 »Die Verwendung des Wortes »brechen* in A rt 31 GG läßt darauf schließen, daß nur echte Kollisionsfälle gelöst 
werden sollen. Normen kollidieren aber nicht schon dann, wenn sie miteinander überemstimmen." (K K. Stern, Das 
Staatsrecht der Bundesrepublik Deutschland, Band 1, 19 ÜI 7 e)
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resolution but conflict avoidance bas been the credo preached by the Constitutional Court.49 

Hence, the question of legislative conflict and the doctrine of legislative pre-emption are 

almost entirely short-circuited by the constitutional prohibition of parallel competences. In a 

“perfected” competence order, the principles of legislative supremacy and pre-emption lead 

but shadow existences.

So what, after all, is the significance of the principle of supremacy in German federalism?50 

Two justifications for the existence of the supremacy principle have been (partially) accepted 

by academic writers or by the Constitutional Court: Firstly, within a very limited scope, the 

possibility of shared powers has been reluctantly recognized for (simple) legislative 

competences, while the existence of “cumulative-concurrent” competences is seen as an 

anomalous exception.51 The recognition o f shared legislative competences, and the 

paradigmatic change to a cooperative federalism, is now recognised for framework 

competences. Here, the dominant academic current, following the German Constitutional 

Court, accepts the parallel competence o f the federal and the State legislators that can 

regulate the same subject-matter simultaneously. This departure from the logic of dual 

federalism has therefore made recourse to the principle of supremacy, as codified in Article 

31 GG, necessary,52 The second justification relates to the power o f the German States to 

adopt their own constitutions. This type of “qualified legislation” is generally regarded as 

being beyond the "perfected” competence order established by Articles 70 et seq. o f the 

German Constitution. The competence to adopt “constitutional legislation” represents a true 

exception of the dual philosophy of German federalism with the consequence that the 

principles of legislative supremacy and pre-emption leave their nocturnal existence to see, 

finally, some dim constitutional light.53

49 See again A. Bleckmann, supra n. 38, and J. Rozek, Artikel 70, m.10: .Eine gesetzgeberische 
Doppelzuständigkeit in dem Sinne, daß Bund und Länder zuständig wären, ein und denselben Gegenstand in 
unterschiedlicher Weise zu regeln, ist dem Grundgesetz fremd. Zwar geht Art. 31 von der Möglichkeit eines 
inhaltlichen Widerspruchs von Bundes- und Landesrecht aus. Da kompetenzwidrige Gesetze verfassungswidrig 
und schon von daher nicht geeignet sind, inhaltlich mit anderem Rechst zu kollidieren, kommt Art. 31 erst zum 
Zuge, wenn jeweils kompetenzgemäßes Bundes- und Landesrecht miteinander in Widerspruch tretenj.]*

50 Through the dual federalist philosophy “wird allerdings fraglich, ob Art. 31 GG noch eigenständige Bedeutung 
zukommt. Der Kollisionsfall tritt nicht ein, wenn die Kompetenznonnen die Materie entweder dem Bund oder den 
Ländern zuweisen und damit ein inhaltlicher Widerspruch schon durch die Kompetenzvorschriften beseitigt wird.“ 
(J. Pietzcker, Zuständigkeitsordnung und Kollisionsrecht im Bundesstaat, m . 26}

51 One such possible exception to the prindple of altemativity in the sphere of concurrent competences has been 
accepted for the competence on setting mies for the ‘ administrative procedure”.

52 Th is departure from the Iogic of dual federalism has not been without controversy. A number of German 
constitutional lawyers have opposed the Constitutional Court in this respect .Der unmittelbare Rückgriff auf die 
bundesstaatliche Kollisionsnonn bei Artikel 75 kann indes nicht überzeugen!,] (...) weil es das zentrale Anliegen des 
legislativen Verteilungsmodus im Bundesstaat des Grundgesetzes ignoriert, föderative 
Kompetenzüberschneidungen und Doppelzuständigkeiten, wenn nicht ganz auszuschließen, so doch weitgehend zu 
vermeiden und dadurch von vornherein klare (Kompetenz-) Verhältnisse herzu stellen.* (M. März, Artikel 31, m . 6 8 ).

53 Again, this is not uncontested. Here, however, it is not the existence of shared competences as such that is 
denied but rather thè application o f Artide 31 GG to re solve possible normative conflicts: .Doppelkompetenzen sind 
aber zwischen Grundgesetz und Landesverfassungen sowie zwischen einfachen Bundesgesetzen und 
Landesverfassungen denkbar. (...) Zur Auflösung einer Kollision bedarf es aber wiederum nicht des Art. 31 GG, 
vielmehr ergibt sich der Vorrang des Grundgesetzes insoweit unmittelbar aus Art. 28 Abs. 1, Art. 20 GG und 
insgesamt dem Sinn der bundesstaatlichen Verfassung, die den Gesamtrahmen verbindlich setzt. Art. 31 GG ist 
demnach als Bekräftigung des Bundesstaatsprinzips zu sehen.* (J. Pietzcker, Zuständigkeitsordnung und 
Kollisionsrecht im Bundesstaat, m.30)
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With the essential dogmas of dual federalism in mind, let us move to the positive 

constitutional arrangements of the present German Constitution.

2. The Morphology o f Legislative Power: The Three Legislative Com petences o f the 

Federation

The vertical separation of competences represents the very heart of German federalism. The 

Bonn Constitution thereby reflects a constitutional tradition not unknown to its two federal 

predecessors. Firstly, it positively enumerates the powers o f the federation, leaving the 

residual powers to the member States. According to Article 30, this constitutional technique 

applies to all three branches of government. Article 70 GG repeats the principle of 

enumerated powers specifically for the legislative function: the Member States enjoy the 

right to legislate insofar as this constitution does not confer legislative powers on the 

federation.54 Secondly, the 1949 Constitution differentiated (again fully in the tradition of 

previous federal constitutional arrangements) between different types of competences. Each 

competence category thereby shapes the physiology of federal legislative power vis-à-vis the 

member States. Each competence type represents a defined mode of federal regulatory 

power. Thirdly, the constitutionalism of the FRG recognized the “statehood* of the Member 

States.55 This, in turn, was taken to imply a minimum of legislative power reserved for the 

Member States as the “quintessence* of statehood.56

Legislative power is divided into subject-matters. Each competence title represents a “policy 

area” in which the federation is entitled to act. The very notion of “legislative competence"

54 The formulation ha$ been said to be of a  “misleadingly" dualist nature (cf. J. Rozek , Artikel 70, m. 6 ).

55 While this was not undisputed in Impérial and Weimar constitutionalism, the Bundesverfassungsgericht spoke, 
early on, a “Machtwort" on the issue: ‘ Die Lânder sind als Glieder des Bundes Staaten mit eigener -  wenn auch 
gegenständlich beschränkter -  nicht vom Bund abgeleiteter, sondern von ihm anerkannter staatlicher 
Hoheitsmacht.“ (BVerfGE 1, 14 -  Südineststant (1951), 34 (=para.4) (emphasis added))

56 For this imperative requirexnent, see already P. Lab and’s concept o f ‘ legislative autonomy* as the hallmark o f the 
member States o f a fédération. A  federal organisation requires ‘ daß den Einzelstaaten ein Gebiet staatlicher 
Tätigkeit und Macht verblieben ist, auf welchem sie, und nicht das Reich, die Herren sind.“ (P. Laband, Das 
Staatsrecht des Deutschen Reiches (Band I), 106)

In the present constitutional Order o f the Federal Republic o f Gennany, this springs from Article 79 (3) GG -  the so- 
called “etemity clause*: »Art. 79 Abs. 3 GG verbietet eine Änderung des Grundgesetzes, durch welche "die 
Gliederung des Bundes in Länder” berührt wird. Die "Länder" sind hier, wie es dem Begriff und der Qualität des 
Bundesstaates entspricht, gegen eine Verfassungsänderung gesichert, durch die sie die Qualität von Staaten oder 
ein Essentiale der Staatlichkeit einbüßen. Ob die Länder der Bundesrepublik "Staaten” sind oder von 
Körperschaften "am Rande der Staatlichkeit" zu "höchstpotenzierten Gebietskörperschaften" in einem 
dezentralisierten Einheitsstaat herabsinken, läßt sich nicht formal danach bestimmen, daß sie eine eigene 
Verfassung besitzen und daß sie über irgendein Stück vom Gesamtstaat unabgeleiteter Hoheitsmacht verfügen, 
also irgendeinen Rest von Gesetzgebungszuständigkeit, Verwaltuhgszuständigkeit und justizieller Zuständigkeit ihr 
eigen nennen. In solcher Sicht könnten die Länder in ihrer Qualität als Staaten durch Grundgesetzänderungen 
nach und nach ausgehöhlt werden, so daß am Ende nur noch eine leere Hülse von Eigenstaatlichkeit übrig bliebe. 
Die Länder im Bundesstaat sind nur dann Staaten, wenn ihnen ein Kern eigener Aufgaben als "Hausgut" 
unentziehbar verbleibt“ (BVerfGE 34 ,9  -  Besoldungsvereinheälichung (1972), 19).
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has therefore tended to be identified with the legal power to adopt binding general rules 

within a certain subject-area. 57 Three types of legislative competences are constitutionally 

recognized: exclusive competences, concurrent competences and framework competences. 

In some rare additional instances, the federation enjoys the power to adopt legally binding 

principles;58 yet, those principles have no legal effect in the legal orders of the States and 

therefore fail to meet our functional definition of legislation.59 The federal dogma of dual 

federalism -  which has been defined as the “principle of exclusivity” -  allegedly extends to all 

types of legislative competences.

a) Exclusive powers and dual federalism: An easy relationship

Exclusive competences represent the strongest form of federal legislative power. While a 

positive definition is found in Article 71 GG of the Constitution, the provision approached 

the concept of “exclusivity” only indirectly: “In the area of the exclusive powers of the 

Federation, the States can only legislate where and to the extent that they are authorized by 

a federal law.” Exclusive powers are monopolistic powers: where the Constitution grants an 

exclusive competence to the federal level, the States will be constitutionally prevented from 

autonomous legislative powers in this area. The meta-constitutional rationale behind 

exclusive powers is the belief that certain matters belong by their very nature to the 

Federation. They are simply “federal issues” for they ought to be regulated in uniform 

manner in a federal entity.60 The Bonn Constitution lists, among others, external relations, 

self-defence, free movement and immigration as exclusive legislative competences of the 

federal level.61 Article 73 GG positively enumerates the exclusive powers of the Federation.

57 C. Schmitt, Verfassungslehre, 102: Kompetenz -  „geregelter und umgrenzter Aufgabenkreis"

58 The competences to lay down principles are granted in three instances only: Article 91 a (2) first sentence (joint 
federal tasks), Article 109 (3) (budget) and Art. 140 GG in conjunction with Art. 138 (1) WRV (State Service for 
religious communities). These three legal bases have been grouped under the name o f “Grundsatzkompetenzen*. 
They permit the federal legislator to lay down “principles" or “guidelines" for a field. They are generally held to lack 
direct effect in the sub-federal legal orders and thus only bind the States as such (cf. T. Maunz, Artikel 70, m . 38: 
„Grundsätze können stets nur den (Bundes- oder Landes-) Gesetzgeber, nicht den einzelnen Bürger binden.“ as 
well as J. Rozek, ibid, m.3: “plm Unterschied zur Rahmengesetzgebung (vgl. Art. 75 Abs.2) entfaltet 
Grundsatzgesetzgebung jedoch niemals Außenwirkung, gilt also nicht im Staat-Bürger-Verhältnis, sondern 
berechtigt und verpflichtet nur die Organe des Bundes und der Länder.". Somewhat less categorical, K. Hesse, 
Aspekte des kooperativen Föderalismus in der Bundesrepublik, 106: „im Prinzip nur Organe des Bundes und der 
Länder zu Adressaten“).

»  Rules adopted on the basis of this fourth type of competence only operate between the federal level and the 
States and are deprived of any external legal effect for individuals. From the perspective o f a functional conception 
of legislation, they consequently cannot be considered as “legislative* competences. A number of German 
constitutional scholars classify them, however, as forth type of “legislative* competences [cf. K. Stem, Das 
Staatsrecht der Bundesrepublik Deutschland, Band J).

60 Exclusive competences arise naturally, „wo nach der.Natur des zu regelnden Gegenstandes bei seiner rechtlichen 
Ordnung regionale Verschiedenheiten grundsätzlich nicht geduldet werden können oder gar nicht denkbar sind, 
dem Bund die ausschließlichen Kompetenz zusteht (Art.71, 73 GG)" ■ BVerfGE 18, 407 -  Verordnung als 
Landesrecht (1965), 414f.

61 See Article 73 (1) and (3) GG
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This enumeration is not exhaustive. The existence of implied exclusive competences was 

recognised by German constitutional doctrine at an early stage.62

Exclusive competences are thus double-sided entities; they are both shield and sword. They 

entitle the federal level to legislate,63 while containing a constitutional prohibition against t

legislating addressed to the sub-federal level. State laws falling within the ambit of an ;

exclusive competence, and that have not been authorized by the federation, will be j
automatically unconstitutional.64 This negative effect of exclusive legislative powers is i

sometimes referred to as “constitutional pre-emption": The pre-emptive effect stems from the *

Constitution itself, not from the effect o f positive legislation.65 Constitutional pre-emption ^

and legislative pre-emption are two different phenomena.66 Constitutional pre-emption |

under exclusive competences is by definition field pre-emption: The very entering of the I

States into the federal field is forbidden. The material scope of the exclusive field is static I

and is defined by the subject-matter o f the competence title. Its exact contours have to be ^

established through interpretation.67 No conflict with federal legislation is needed.

What are the specific constitutional principles governing the delegation of legislative power 1

to the States here? The Federation has made use of the possibility of legislative delegation j
in only three instances.68 The purpose behind Article 71 GG has been said to allow for a 

regional differentiation even in areas where the State has no legislative competences at all.69 

Like in a unitary State, it allows the centre to “decentralise* certain matters to the 

periphery. A differentiated delegation regime is therefore possible. This delegation can be

M The Constitution indicates express exclusive competences through the phrase “Das Nähere regelt ein 
Bundesgesetz“ : .Nur ein Bundesgesetz, nicht ein Landesgesetz kann diese Regelung treffen. Damit fallt der 
Gegenstand in die alleinige, also ausschließliche Gesetzgebungszuständigkeit des Bundes.“ (See T. Maunz, Artikel 
71, m.4). This argument has not gone uncontested and some have argued for a case-by-case analysis {cf. W. 
Rudolf, Die Ermächtigung der Lânder zur Gesetzgebung im Bereich der ausschließlichen Gesetzgebung des Bundes, 
167). This phrase would allocate about 80 additional exclusive competences to the federation.

Implied exclusive competence can particularly arise through the constitutional acknowledgement of .Kompetenzen 
kraft Natur der Sache*: “Von den ungeschriebenen Gesetzgebungszuständigkeiten des Bundes fallen Kompetenzen 
kraft Natur der Sache begriffsnotwendig in den Bereich seiner ausschließlichen Gesetzgebung." Here, it is, after all, 
the particularly federal character o f the tasks that is the basis for the implied power doctrine (cf. BVerfGE 11, 89 -  
Bremisches Urlaubsgesetz (1960), 99: 'eigenste, der partikulären Gesetzgebungszuständigkeit a priori entrückte" 
competence o f the federation).

63 The existence o f an exclusive competence does not impose an obligation on the federation to act, T. Maunz, 
Artikel 73, Rn 5.

64 “Im Bereich der ausschließlichen Gesetzgebung des Bundes, welcher im Kern von Art. 73 umschrieben wird, sind 
die Länder von der Gesetzgebung unmittelbar von Verfassungs wegen ausgeschlossen. Es besteht eine 
Sperrwirkung für die Landesgesetzgebung, die, anders als bei konkurrierender Gesetzgebung, nicht voraussetzt, 
daß der Bund von seinem Gesetzgebungsrecht Gebrauch gemacht hat" (M. Heintzen, Artikel 71, m l).

65 Cf. A. Hill, The Law-Making Power o f the Federal Courts: Constitutional Preemption, esp. 1081

66 We shall see below that this constitutionally pre-emptive effect also occurs under concurrent competences once 
the federation has exercised them. As discussed above, dual federalist philosophy places the principle of legislative 
pre-emption into a shadowy state. When the German Constitutional Court or German constitutional scholars refer 
to the doctrine o f pre-emption, one should keep in mind that they only refer to and acknowledge the constitutional 
doctrine of pre-emption: “Sperrwirkung ist ein Begriff der Bundesstaatsdogmatik, hinter dem ein Grundsatz allen 
staatslichen Kompetenzrechts steht: der Grundsatz der Ausschließlichkeit von Kompetenzzuweisungen.” (M. 
Heinzten, Artikel 71, m . 27)

67 M. Heintzen, Artikel 71, m.29

64 Today, only the Gesetz über eine Gemeindeeinfuhrsteuer a u f der Insel Helgoland (Gesetz vom 17.11. 1959 «BGBl. 
I S. 685) has remained in  force.

69 BVerfGE 18, 407 -  Verordnung als Landesrecht (1965), 418
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revoked at any time, but should leave the States free to adopt their laws. A subsequent veto 

by the federation is said to be unconstitutional.70 Moreover, the delegation does not oblige 

the States to legislate.71 Where the States go beyond their legislative mandate, they act ultra 

vires.

What is the nature and rank of legislation adopted by the State organs on the basis of a 

federal delegation? Is it State legislation or federal legislation? The issue is a matter of legal 

theory; its answer has varied over time. P. Laband, extending his dual notion of legislation 

to this situation, regarded such legislation as being State legislation in form, federal 

legislation in substance.72 H. Kelsen fell totally on the federal legislation side. Modem 

German constitutionalism has adopted the very opposite result and considers legislation 

adopted by the States under a federal mandate as purely State legislation. This is justified 

on a pragmatic constitutional ground: if one were to allow the State legislature to adopt 

(partial) federal legislation, the State legislator could be entitled to violate State 

constitutional law via Article 31 GG. This strange result will be avoided if one considers the 

legislation originating from a federal delegation as being of a State rank.73 German 

constitutionalism has therefore been hesitant to regard the State legislatures as organs of 

the Federation.74

What are the constitutional limits imposed on the German federal legislator to delegate its 

exclusive power to the States? In the absence of the authoritative voice of the Constitutional 

Court, one can only make a few intelligent guesses. The subject-matter delegated to the 

States must, in the first place, be amendable to State legislation: an issue that is purely 

‘'federal in nature” ought hardly be left at the disposition o f the States. 75 Second, would it 

not also make sense to extend this first point and exclude the delegation of those essential 

policy choices that should be reserved to the federal legislator? Here, the 

Wesentlichkeitstheorie would assume a federal dimension in addition to its horizontal 

separation of powers dimension. Finally, and most controversially, it has been argued that a

70 M. Heinzen, Artikel 71, m  50

71 T. Maunz, Artikel 71, m. 20; K. Stem, Das Staatsrecht der Bundesrepublik Deutschland, Band I ,  II 3 37

73 P. Laband, Das Staatsrecht des Deutschen Reiches (Band n), 78

73 W. Rudolf, Die Ermächtigung der Länder zur Gesetzgebung im Bereich der ausschließlichen Gesetzgebung des 
Bundes, 173

74 »Auch wenn man die Landesregierungen im Falle der Ermächtigung zum Erlaß von Rechtsverordnungen gemäß 
Art. 80 Abs. 1 insoweit als Organe des Bundes charakterisiert, so besteht doch ein wesentlicher Unterschied 
zwischen der Ermächtigung zum Erlaß von Rechtsverordnungen auf Grund eines Bundesgesetzes durch die 
Landesregierungen als Spitze der mit der Ausführung von Bundesgesetzen in der Regel (Art. 83) betrauten 
Landesexefcutive und der Ermächtigung der Landesgesetzgeber zum Erlaß von Gesetzen. Stellen die 
Landesgesetzgeber im Falle des Art. 71 in keinem organschafttlichen Verhältnis zum Bund, so wird im Falle ihrer 
Ermächtigung zur Gesetzgebung im Bereich der ausschließlichen Bundesgesetzgebung sehr wohl eine eigene 
Landesgesetzgebungskompetenz im Sinne einer Erweiterung der gliedstaatlichen Zuständigkeitssphäre begründet. 
Wird der Landesgesetzgeber nicht als Organ des Bundes, sondern kraft eigener Kompetenz gesetzgeberisch tätig, 
r]?mn kann es sich bei dem auf Grund bundesgesetzlicher Ermächtigung ergangenen Gesetz nur um Landesrecht 
handeln.“ (ibicL, 176)

75 T. Maunz, Artikel 71, m.23
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delegation of legislative power to all States should not be allowed in order to safeguard the 

special nature of exclusive as opposed to concurrent competences.76

After this brief presentation of the nature of exclusive competences in German federalism, it 

is not too difficult to see that the character of exclusive power accords very well with the 

premises o f dual federalism. The Federation operates here as the sole legislator within a 

sphere that is exclusively reserved to itself. States can only be entitled to legislate in certain 

circumstances, yet German constitutionalism has refused to go so far as to regard the 

States as organs o f the federation (with the consequent federal status of legislation adopted 

by the States in the pursuit of a federal mandate.) The relationship between exclusive 

competences and dual federalism is thus an easy one.

b) Dual federalism and concurrent competences: An uneasy relationship

The majority of the federal competences are concurrent competences. Their identity may 

easily install doubts that there are any limits to their scope.77 The nature of concurrent 

competences in the German constitutional order has been shaped by the positive definition 

given in Article 72 (1) GG: “In the domain of concurrent competences, the States will be 

entitles to legislate so long as and as far as the Federation has not made use of its legislative 

competences.”

This formulation, introduced by the Weimar Constitution, can be seen as the constitutional 

fountain o f the “competence federalism” that characterises the German legal order. The 

wording already indicates a clear departure from the U.S. conception of concurrent 

competences. Under German constitutionalism, concurrent competences are not shared 

competences: the States will never be competent alongside the Federation. In line with the 

philosophy of dual federalism, at no point in time will two legislators act on the same issue. 

The exercise of a federal concurrent competence limits the very existence of State 

competences. Competence overlaps are thus ruled out.78 The term “concurrent competence* 

is therefore profoundly misleading for the two levels will never be actually concurring. Article 

72 GG builds on the image of two separate, albeit complementary, legislative spheres.

76 W. Rudolf, Die Ermächtigung der Länder zur Gesetzgebung im Bereich der ausschließlichen Gesetzgebung des 
Bundes, 181-2

77 Thirty-four competence titles are listed under Articles 74 and 74 (a) o f the German constitution as matters 
pertaining to the concurrent competences o f the federation. Among the most generous competence grants are those 
that allow the federation to legislate in the areas of “civil law“ , “criminal law" and “economic law” .

78 Cf. J. Ipsen, Staatsorganisationsrechtr 100: “Die »konkurrierende» Gesetzgebungszuständigkeit des Bundes 
bedeutet entgegen ihrer mißverständlichen Bezeichnung keineswegs, daß Bund und Lânder nebeneinander 
zuständig $ind[.] (...) Die Zuständigkeiten bestehen vielmehr hintereinander, so daß man die konkurrierende 
Bundeszuständigkeit besser als subsidiäre Landeszuständigkeit bezeichnet."
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Designed as a constitutional safeguard to.protect the States from the unlimited exercise of 

the enormously wide concurrent competences, the drafters of the Bonn Constitution had 

subjected the exercise of the federation's concurrent powers to a “subsidiary* test. The 

constitutional mandate set in Article 72 (2) GG did not prove effective. From very early on, 

the Constitutional Court declared the subsidiarity issue to be a political question that was 

within the discretion of the. federal legislator.79 In the hope of sharpening the subsidiarity 

clause and in the desire to better protect the legislative competences of the States, a 

constitutional amendment reformulated Article 72 (2) GG in 1994. The subsidiarity principle 

now provides: “The Federation has legislative power in this area, if  and to the extent that the 

establishment of equivalent living conditions or the preservation of legal and economic unity 

renders federal regulation necessary for the federal interest." In contrast to the legislative 

power granted under exclusive competences, the qualification o f a matter as falling within 

the scope of a federal competence will thus not be sufficient. The federal use of a concurrent 

competence must be necessary in the light of social, legal or economic unity. The exercise of 

concurrent competences is consequently subject to a proportionality test.80

In our subsequent discussion of the conception of concurrent competences under German 

federalism, three aspects deserve particular attention. In a first section, we shall further 

investigate the phenomenology of this competence type. A second section will examine to 

what extent the States will be deprived -  one could say “constitutionally pre-empted* -  from 

legislating on the same issue, while a third section scrutinises the legislative technique of 

caveats [reservations] for State legislation.

aa) The phenomenology o f concurrent competences: From non-existent competences to 

subsequently exclusive competences?

The legal phenomenology of concurrent competences represents the most characteristic 

expression of the dual federalist logic of German constitutionalism. The anatomy of German 

concurrent competences does not equal that of U.S. concurrent competences. German 

concurrent competences are not shared competences. The peculiar nature of concurrent 

competence in German federalism is the direct result of the doctrine o f “exclusivity", 

according to which gill competences can only belong to one level o f government at one time. 

How can one explain the “exclusivity* o f concurrent competences? German constitutional 

doctrine has made recourse to the distinction between “actual* and “potential* competences:

79 BVerfGE 13, 230 -  Ladenschlußgesetz I (1961), 233 represents this *unitarism* pf the Constitutional Court (J. 
Ip sen, ibid., 133)

80 Scholz speaks of the *ousiihungsqualifizierenden Kompetenzregeln des Art. 72 GG“ (R. Scholz, Ausschließliche 
und konkurrierende Gesetzgebungs ko mpetenz von Bund und Ländern in der Rechtsprechung des 
Bundesverfassungsgerichts, 256)
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the concurrent competences listed in the. Constitution would only be “potential" and the 

principle of altematiuity only refers to “actual", that is “used", concurrent competences.81

To the extent that the federation has legitimately exercised its concurrent competences, the 

Member States lose their legislative power.82 State laws falling in an area in which the 

federal legislator has made use of its concurrent competence will be considered “ultra i/ires” 

for lack of legislative competence at the sub-federal level. To quote the’ German 

Constitutional Court:

Art. 72 Abs. 1 GG ist Teil einer Kompetenzregelung. Er verändert die normale Kompetenzregel, Haft im  

Bereich der konkurrierenden Gesetzgebung zunächst das Land zuständig ist, von einem bestimmten 

Zeitpunkt an - dem Augenblick des Gebrauchmachens von der konkurrierenden Gesetzgebung durch den 

Bund - dahin, daß nunmehr nur der Bund noch für die Regelung dieser Materie zuständig ist. (...) Daraus 

ergibt sich, daß nicht der Widerspruch mit einer Norm höheren Ranges in Gestalt einer 

bundesgesetzlichen Regelung, sondern die Unvereinbarkeit mit der Kompetenzregel des Grundgesetzes, 

die Inkompetenz des Landesgesetzgebers zur Nichtigkeit seines Gesetzes führt,83

The pre-emptive effect is of a constitutional nature, originating in the competence order and 

not from the terms or spirit o f the federal legislation. In a perfected competence order 

without competence overlaps, there is no need for a doctrine o f legislative pre-emption. The 

German doctrine of pre-emption is that of “constitutional pre-emption". The pre-emptive 

effect derives directly from Article 72 (1) GG and not from federal legislation. German 

concurrent competences are “alternative-concurrent” competences:

Der Terminus .konkurrierender“ Legislativebefugnisse ist allerdings irreführend, wenn der den Eindruck 

erweckt, es handele sich um die Regelung von parallel wirkenden Gesetzgebungskompetenzen, das 

Grundgesetz kenne also ein partiell föderatives Wettbewerbsverhältnis im Bereich der Rechtsetzung. Dies 

ist so nicht gemeint. Art. 72 Abs. 1 hat das Verhältnis der Legislative in Bund und Ländern zugunsten 

eines alternativ-ausschließlichen und nicht eines kumulativ-konkurrierenden Verteilungsmodus 

entschieden, der keine fortdauernde Gleichberechtigung -  und damit Konfliktträchtigkeit -  beider 

föderativer Rechtsetzungsebenen reflektiert. (...) Bezogen auf eine bestimmte Vorschrift, besteht somit kein 

Nebeneinander beider Gesetzgebungsebenen, sondern ein Vor- bzw. Hintereinander.*8*

Unlike other federal legal orders, 85 the rigid parallel legislation or “cumulative-concurrent" 

competences are not envisaged as a normal constitutional phenomenon. Since Article 72 (1)

81 For a critique of the concept o f “potential competence“, see infra.

82 .Wenn der Bund zulässigerweise selbst Gesetze erläßt, verlieren die Länder ihr Gesetzgebungsrecht Wenn er 
Gesetze wieder aufhebt, ohne neue Bundesgesetze zu erlassen, gewinnen sie es wieder; der Raum für die 
Landesgesetzgebung wird wieder frei. (...) Auch soweit das Gesetzgebungsrecht des Landes wieder auflebt, treten 
nicht etwa die durch ein vorangegangenes Bundesgesetz verdrängten Landesgesetze wieder in Kraft; nur das 
Gesetzgebungsrecht lebt wieder auf, nicht aber das Gesetz.“ (T. Maunz, Artikel 72, m  8)

83 BverfGE 36, 342 -  Niedersächsisches Landesbesoldungsgesetz (197 A), 342,362-3

84 W. März, A rtikel 31, m .54, 55

85 This speciality of the federal order is recognized by German constitutionalists: “[In den meisten Bundesstaaten] 
entsteht de facto ein derartiger Bereich paralleler Gesetzgebungszuständigkeiten von Bund und Gliedstaaten, wenn 
in bestimmten Sachbereichen die Gliedstaaten nicht völlig aus der Zuständigkeit verdrängt werden. Aufgrund der 
Nonnenhierarchie können dann die bundesrechtlichen Nonnen zwar Anwendungsvorrang beanspruchen, 
verdrängen insoweit also die gliedstaatlichen Normen im Einzelfall aus der Anwendung; in den meisten
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GG effects a “transfer of legislative competences from the states to the federation",86 there is 

a dynamism in the order of competences that is left to constitutional amendment in the U.S. 

constitutional order. The exercise of concurrent federal power will result in a change in the 

allocation of competences in line with the principles of altemativity and exclusivity.

Naturally, the dual federalist philosophy also pre-shapes the type of pre-emption doctrine 

employed in German federalism. Unlike the flexible pre-emption doctrine encountered in

U.S. constitutionalism, dual federalism's premise of the impossibility of contradictory 

parallel legislation necessarily reduces the pre-emption doctrine to the phenomenon o f field 

pre-emption. This does not mean that the federal legislator must always unifonnize all 

aspects within the scope of a legislative act.87 The Bund may wish to leave certain aspects 

unregulated and only partially cover a field. States then retain their concurrent competence 

to the extent that there is a “gap" in the federal legislation or where the federal legislation 

expressly entitles the States to keep their laws in force. Incomplete federal harmonization is 

therefore conceptualized as partial field pre-emption: the legislator occupies a field, but in 

comparison to the scope of the legislative act, the occupied field forms only “part" o f the 

ambit of the federal legislation. However, to the extent that the federal level has legislated 

within a policy area (attention should be paid to the geometric image of an area), the States 

will be pre-empted regardless of whether the State rules contradict, complement or simply 

reproduce the federal legislation. Pre-emption under dual federalism will, by definition, be 

(partial) field pre-emption.88

While one would expect German constitutionalism to conceptualise exercised concurrent 

competences as “subsequently exclusive competences", this is not the case. The 

Constitutional Court has explicitly rejected this classification,89 and academic circles have 

given their approval. The reasoning is summed up in the following statement by T. Maunz:

bundesstaatlichen Systemen führt dies aber nicht durchgängig zur prinzipiellen Verdrängung der gliedstaatlichen 
Nonnsetzungskompetenz, sondern es entsteht vielfach ein Bereich paralleler Gesetzgebungsbefugnisse (so etwa -  
zumindest in Teilbereichen -  in den USA, Kanada, der Schweiz). (...) Das deutsche System der .unechten 
Kompetenz' mit einer Sperrwirkung der einmal ausgeübten Bundeskompetenz zulasten der gliedstaatlichen 
Zuständigkeiten stellt in seiner Rigidität insoweit eher einen Ausnahmefall dar/ (J. Rozek, Artikel 72, m. 1)

86 G. Leibholz &  H.J. Rinck, Artikel 72, m  1, where the authors continue: «Art. 72 Abs. 1 ist Teil einer 
Kompetenzregelung. Er verändert die normale Kompetenzregel, daß im Bereich der konkurrierenden Gesetzgebung 
zunächst das Land zuständig ist, von einem bestimmten Zeitpunkt an -  dem Augenblick des Gebrauchmachens 
von einer konkurrierenden Gesetzgebung durch den Bund -  dahin, daß nunmehr nur noch der Bund für die 
Regelung dieser Materie zuständig ist*

87 Not every “exercise“ of a concurrent competence will lead to a exhaustive regulation, see: ibid,, m . 36: «Regelt der 
Bund in Ausübung seiner konkurrierenden Gesetzgebungsbefugnis einen Teil der Materie, so bleibt der Rest für die 
Regelung durch den Landesgesetzgeber frei'.

88 Partial pre-emption therefore means that «Landesgesetzgeber insoweit ausgeschlossen, als durch Bundesgesetz 
gleicher Gegenstand bereits geregelt' (Degenhart, 64). Partial field pre-emption will naturally occur roore frequently 
than total field pre-emption: „Wenn ein Bundesgesetz eine abschließende Regelung enthält, gilt das häufig nicht für 
das gesamte Gesetz, sondern nur für einen Teil der Vorschriften, während für andere Vorschriften eine 
erschöpfende Regelung fehlt. Ein solches teilweises Gebrauchmachen beläßt den Ländern die Regelungskompetenz 
in  den Bereichen ohne abschließende Regelung.“ (H.D. Jarass, Regelungsspielräume des Landesgesetzgebers im 
B ereich der konkurrierenden Gesetzgebung und in anderen Bereichen, 1045)

89 BVerfGE 35, 65 -  VwGO-Ausführungsgesetz I I  (1973), 73: „Denn dadurch, daß der Bund mit dem Erlaß der 
Verwaltungsgerichtsordnung von seinem Gesetzgebungsrecht nach Art. 74 Nr. 1 GG Gebrauch gemacht hat, ist 
anstelle der konkurrierenden Zuständigkeit von Bund und Ländern keine "nachträglich ausschließliche 
Gesetzgebungskompetenz" des Bundes getreten.'
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„Es ist daher nicht glücklich, zwischen einer „ursprünglichen* und einer „nachträglichen“ 

ausschließlichen Gesetzgebungszuständigkeit des Bundes zu unterscheiden; denn die Rechtslage im  

zweiten Fall ist eine andere als im ersten. Zwar ist für die Dauer des Bestands der einschlägigen 

Bundesgesetze die Gesetzgebungsbefugnis der Länder ausgeschlossen. Sobald aber diese Bundesgesetze 

ganz oder zum Teil wieder aufgehoben werden, oder falls durch eine neue Entwicklung der Gegenstand 

der Gesetzgebungsbefugnis größer wird, besteht das Recht der Länder oder lebt das Recht der Länder zur 

Gesetzgebung auf diesem Gebiet wieder auf, während es im Bereich der ausschließlichen Gesetzgebung in 

keiner anderen Weise als durch eine ermächtigende Bundesnoim bestehen kann.* 90

The ability of the federal legislator to change the nature of a competence from concurrent to 

exclusive and vice-versa through the adoption and repeal o f a federal act appears indeed an 

argument against assimilating exercised concurrent competences to originally exclusive 

competences. We shall encounter a more profound discussion of the respective advantages 

and disadvantages o f the idea o f subsequently exclusive competences in the context of the 

Community legal order.91 At this point, we shall content ourselves with the self-conception 

of German federal order and move on to the much trickier question o f when the State 

legislator will be constitutionally pre-empted from legislating in an area of concurrent 

competences.

bb) Constitutional presumptions fo r  and against (field) pre-emption

Field pre-emption represents a clearer and cleaner solution than conflict pre-emption. The 

interpretive indeterminacies of saying when a conflict has arisen usually provide an 

argument in favour o f dual federalism. In establishing fie ld s  of exclusive responsibility, 

democratic accountability appears to be better safeguarded than under the more complex 

co-legislative schemes of cooperative federalism. However, when discussing the crucial pre

emption issue of “when” and “to what extent* federal law pre-empts State law, we will come 

to realize that dual federalism’s promise o f greater clarity is a false one. In more than fifty 

years o f employing the dual federalist technique of field pre-emption, German federalism has 

not produced any convincing constitutional principles to predict when federal legislation 

pre-empts State laws. Instead, a rich and colourful bouquet o f interpretative presumption 

has developed. Just like real flowers, some of them correspond, others not. In this section, 

we shall have a closer look at the rather incoherent jurisprudence of the German 

Constitutional Court.

90 T. Maunz, Artikel 73, m . l l  (original emphasis omitted). Some Constitutional scholars do accept the idea of 
"subsequently exclsuive competences*: „Die konkurrierende Gesetzgebung zeigt nach dem bundesgesetzlichen 
Zugriff die gleiche Rechtsstruktur und -Wirkung wie die ausschließliche Gesetzgebung; funktional gesehen entsteht 
(...) im Fall des Art. 72 Abs. 1 eine (nur) nachträglich ausschließliche Bundeskompetenz*(W. März, Artikel 31, m. 
58).

91 See Chapter V I3.
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Let us begin with the strongest dual federalist presumption in favour of .total field pre

emption. It has been voiced by M. Usteri, one of the main theorists of contemporary 

Germanic federalism. In his “Theorie des modemen Bundesstaates”, a book known to the 

Constitutional Court,92 we find the most radical argument in favour of exhaustive federal 

legislation: federal legislation adopted under concurrent competences would follow the 

“principle of completeness”. “The veiy essence of federal legislation lies in regulating a 

subject-matter in a uniform manner.” “Starting from the principle of completeness it follows 

that non-regulated aspects that have also not been reserved to the Member States were 

meant to be free of any regulation.”93 From the basis of a principle of exhaustive federal 

legislation, it seems also coherent to conceive of all legislative caveats for the States as a 

delegation of federal legislative power.94 This simplistic but clear system of field pre-emption 

has never been accepted by the German Constitutional Court.

Instead the Court has developed the potpourri of interpretive aids in addition to the classic 

methodological canons of constitutional interpretation. The starting point is not the 

“principle of completeness”, but the will of the federal legislator.95 Did the federal legislator 

intend to establish an exhaustive set of federal rules? If so, are the States then pre-empted 

from the regulatory field, even where supplementary legislation would not conflict with the 

letter of the federal law? Silence might be an eloquent silence. Occasionally, the 

Constitutional Court has reminded the federal legislator of its obligation to clearly state its 

intention to pre-empt (referred to as the “clear intention” rule under U.S. federalism).96 The

92 The German Constitutional Court occasionally cites the book as academic authority.

93 “Schließlich gilt für das innerhalb einer erschöpfenden Bundeskompetenz erlassene Recht naturgemäß das 
Prinzip der Vollständigkeit. Denn die dem Bunde zugewiesenen Materien sollen ja  gerade einheitlich geregelt 
werden. Dies zu wissen, ist besonders wichtig für die Kompetenzen mit nachträglich derogierender Kraft, da das 
ausführende Bundesgesetz dann die ganze frühere Gliederkompetenz vernichtet. (...) Aus dem 
Vollständigkeitsprinzip ergibt sich jedenfalls, daß vom Bundesgesetzgeber offen gelassene und nicht den Gliedern 
vorbehaltenen Materien überhaupt nicht geregelt werden sollte.“ (M. Usteri, Theorie des Bundesstaates, 272-3)

94 »D as bereits erwähnte Prinzip der Vollständigkeit des Bundesgesetzesrechts erleidet innerhalb der erschöpfenden 
Bundeskompetenz nur durch die Einfügung eines Delegationsvorbehalts keinen Abbruch. Denn die Materie wird 
durch den Bund geregelt, nur eben durch eine positiv umschriebene Delegation an die Glieder. Nur ein als 
Kompetenzabgrenzung aufgefaßter Vorbehalt stünde im Widerspruch zum Vollständigkeitsprinzip.“ [Ibid., at 300)

95 The denial o f a presumption in favour of exhaustive federal legislation was first made in relation to pre
constitutional legislation in BVerfGE 1, 283 -  Ladenschlvßgesetze (1952), 296: »Auch kann nicht ohne weiteres 
davon ausgegangen werden, daß § 22 AZO eine erschöpfende Regelung des Ladenschlußrechts etwa deshalb 
enthalte, weil im Rahmen des Art. 125 GG eine allgemeine Vermutung für eine erschöpfende Regelung durch das 
frühere Reichsrecht spreche. Art. 125 GG enthält eine solche Vermutung n icht Die Entscheidung, ob eine 
reichsrechtliche Regelung erschöpfend war oder nicht, kann vielmehr nur einer Gesamtwürdigung des betreffenden 
Nonnenkomplexes entnommen werden.“

The absence o f a  presumption in favour o f field-preemption has been recently repeated for federal legislation under 
Articles 70 et seq. GG: »Der Erlass eines Bundesgesetzes über einen bestimmten Gegenstand rechtfertigt für sich 
allein  noch nicht die Annahme, dass damit die Länder von eigener Gesetzgebung ausgeschlossen sind; es können 
noch Bereiche übrig bleiben, deren Regelung für die Gesetzgebung der Länder offen ist (vgl. BVerfGE 56, 110 [119 
] -  NJW  1981, 1035). Maßgeblich ist, ob ein bestimmter Sachbereich tatsächlich umfassend und lückenlos geregelt 
ist bzw. nach dem aus Gesetzgebungsgeschichte und Materialien ablesbaren objektivierten Willen des Gesetzgebers 
abschließend geregelt werden sollte* (BVerfGE 102, 99 -  Landesabfallgesetz Nordrhein-Westfalen (2000), 114).

96 BVerfGE 49, 343 -  Abgaben wegen Änderung der Gemeindeverhältnisse (1978), 359: “Die Bestimmung des Axt. 
72 Abs. 1 GG verbietet landesrechtliche Regelungen auf den Gebieten der konkurrierenden Gesetzgebung nur, 
soweit der Bund von seinem Gesetzgebungsrecht tatsächlich Gebrauch gemacht hat. Das Grundgesetz spricht in 
Axt. 72 Abs. 1 GG dagegen nicht davon, daß die Länder ihre Gesetzgebungsrechte schon durch das Vorhandensein 
bloßer Wertvorstellungen und Zielvorstellungen des Bundesgesetzgebers verlieren, mögen diese auch in 
Bundesgesetzen zum Ausdruck gekommen sein. Die Länder sind mithin bei der konkurrierenden Gesetzgebung 
auch zum Erlaß von Gesetzen berechtigt, die den wirtschaftspolitischen Vorstellungen des Bundesgesetzgebers
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mere intention to exhaustively regulate a subject-matter and to establish uniform federal 

standards may be enough to create a pre-emptive effect even beyond the actual scope o f the 

legislative piece, where it represents the first legislative instalment in a series of federal 

acts.97 Yet, as the Court hastened to add, a federal act devoid o f any substantive rules that 

structure the policy area (so-called “Sperrgesetze”) would not be sufficient to trigger a pre

emptive effect.98 This must be taken to mean that pure express pre-emption is not 

constitutionally allowed under German federalism.

The Constitutional Court ritually begins its pre-emption analysis with the formulaic 

statement that “[t]he decision w h e n  a federal law exhaustively regulates the field is to result 

from a comprehensive assessment of the concerned complex o f norms.”99 There will be no 

automatic field pre-emption, even in situations where the federal legislator has codified a 

subject-matter.100 That the Court’s “comprehensive assessment” analysis will, at times, 

inevitably look a little circular (we have already seen the similarly “tautological* reasoning o f 

the Court) is evidenced by the following decision. The German Constitutional Court, 

combining a brief regard for the intentions of the historic federal legislator with the “federal 

necessities* of today, reasoned:

Bereits die Mitglieder des Parlamentarischen Rates waren einhellig der Ansicht, das Verkehrsrecht 

müsse abschließend bundesrechtlich geregelt werden können. Aufgrund der seither um ein Vielfaches 

erhöhten Verkehrsdichte ist das Bedürfnis nach bundeseinheitlicher Regelung, insbesondere zum 

Zwecke des Schutzes von Leben und Gesundheit der Verkehrsteilnehmer und Dritter, noch wesentlich 

dringlicher geworden.(...) Von den sich gleichermaßen anbietenden “Bedürfnisgründen* drängt sich hier 

in besonderem Maße Art. 72 n Nr. 3 GG (Wahrung der Rechts- oder Wirtschaftseinheit) auf. Zw ar is t 

Rechts- oder Wirtschaftseinheit in einem geschichtlich gewachsenen Bundesstaat auch 

verfassungsrechtlich kein Selbstzweck; h ier aber dient sie letztlich dem  Schutz von Leben und körperlicher 

Unversehrtheit von Menschen, die - was keiner Ausführung bedarf - heutzutage gerade vom

zuwiderlaufen, solange und soweit der Bund nicht durch eine ausdrückliche und eindeutige Regelung eine 
derartige Landesgesetzgebung unterbindet. Eine Homogenitätspflicht der Länder besteht insoweit nicht.”

97 ,Von dem Gesetzgebungsrecht zur Regelung einer Materie kann der Gesetzgeber auch Gebrauch machen, indem 
er die Regelung entsprechend einer von der Sache her geforderten und erklärten Gesamtplanung nicht in einem 
Gesetz, sondern in mehreren sich zeitlich und inhaltlich aneinander anschließenden Gesetzen unterbringt. Ein 
Vorhaben dieser Art ist, wie die Umstände klar erkennen lassen, mit dem Ersten Besoldungsvereiriheitlichungs- 
und Neuregelungsgesetz begonnen worden. Der Bundesgesetzgeber hat also begonnen, von seinem Recht zur 
Gesetzgebung auf dem Gebiet der Besoldung und Versorgung der (Bundes -  und) Landesbeamten umfassend 
Gebrauch zu machen. In einem solchen Fall schließt Art. 72 Abs. 1 GG die Länder von der Gesetzgebung im 
Gesamtbereich der Materie aus, die der Bund zu regeln unternommen hat“ (BVerfGE 34, 9 -  
Besoldungsvereinheitliche.ng (1972), 27).

96 Ibid., 28: „Nach Art. 72 Abs. 1 GG gilt folgendes: Die Länder haben die Befugnis zur Gesetzgebung, „solange und 
soweit der Bund von seinem Gesetzgebungsrechts keinen Gebrauch macht“ . Er muß also die Materie „regelt“ . 
Dafür kommen gesetzliche Vorschriften in Betracht, die selbst und materiell alles oder etwas über die rechtliche 
Gestaltung der Gesetzgebungsmaterie bestimmen (einschließlich solcher Bestimmungen, nach denen künftig 
gewisse Ausdrücke der Materie rechtlich ungeregelt bleiben sollen), nicht auch solche Vorschriften, die ohne eine 
eigene inhaltliche Regelung bloß durch Festschreiben der landesrechtlichen Regelung versuchen, den 
Landesgesetzgeber im Bereich des vom Bund nicht selbst geregelten Teilbereichs der Materie von der weiteren 
Gesetzgebung auszuschließen. Das ist keine Regelung der Materie durch den Bund, sondern ein Vorbehalt der 
künftigen Regelung durch den Bund unter gleichzeitiger Aussperrung der Länder.“

99 BVerfGE 1, 283 -  Ladenschlußgesetze (1952), 296: „Wann eine bundesrechtliche Regelung erschöpfend ist, ist 
einer Gesamtwürdigung des betreffenden Normenkomplexes zu entnehmen.“

100 BVerfGE 56, 110 Q (1981), 119: „Auch wenn der Bundesgesetzgeber ein Sachgebiet kodifiziert hat, kann nicht 
zwingend gefolgert werden, daß er das Sachgebiet erschöpfend- unter Ausschluß des Landesgesetzgebers -  regeln 
wollte: .ungeachtet der .Kodifiziening' können immer noch Bereiche übrig bleiben, deren Regelung offengeblieben 
ist“
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Verkehrsgeschehen erheblich bedroht sind. Einheitliche Verhaltensregeln befördern die Verläßlichkeit und 

Berechenbarkeit des Verhaltens im Verkehrsbereich und dienen dam it dem Schutz von Leben und 

körperlicher Unversehrtheit in einem Betrieb tagtäglicher Gefahren.101

Even though the Court is conscious of the fact that legal and economic unity must not be a 

constitutional end in itself in a federal order* it ultimately employs this very argument to 

justify why the federal legislator was likely to have intended an exhaustive set of federal 

rules! A similar kind o f reasoning is encountered, albeit in the opposite direction, in 

statements where the Court simply refers to “constitutional practice" to justify its finding o f 

non-exhaustive federal legislation.102

In assessing the legitimacy of supplementary State legislation, the aim(s) of the federal 

legislation will be decisive. The centrality -and arbitrariness -  o f a purpose analysis is 

shown in the Shop Closing Time Case.103 Here, the federal Working Time Regulation 

prohibited the opening o f shops between 7 pm and 7 am.104 Two German States had also 

adopted Shop Closing times that were, in part, more restrictive than the federal legislation: 

Baden had required shops to be closed on Wednesdays after 1 pm, while Bremen 

prohibited shop keepers to sell outside 8.30 am sind 6 pm between Monday and Thursday. 

Upset shopkeepers brought an action against the State legislatures, claiming that the more 

restrictive State laws were unconstitutional as the federal legislation had exhaustively 

regulated the matter. The agents for the States, on the other hand, insisted that the federal 

legislation only concerned night work; the federal legislator had not dealt with the daily 

opening hours and, it was therefore within the competence o f the States to regulate 

working time between 7 am and 7 pm. The Constitutional Court, referring to its 

comprehensive analysis test, found that supplementary State legislation violated the 

comprehensive character of the federal legislation. The reason for this anti-cooperative 

federal solution lay in the double purpose of the federal law:

Die Ladenschlußregelung in der Arbeitszeitordnung hat zunächst den Arbeitsschutz der 

Ladenangestellten, dann aber auch die Schaffung gesunder Wettbewerbsverhältnisse zwischen 

Laden inhabem insofern zum Ziel, als einer übermäßigen Konkurrenz durch willkürliche 

Ladenöffhungszeiten gesteuert werden sollte. Wären lediglich der Arbeitsschutz und die Sicherung der 

Nachtruhe für die Regelung in § 22 AZO entscheidend gewesen, so ließe sich die Auflassung vertreten, daß 

§ 22 AZO über die Öffnungszeiten am Tage nichts aussagt und nichts aussagen wollte. (...) Die dennoch 

verbleibende Verknüpfung sozialpolitischer und wettbewerblicher Motive, die zur Schaffung dieser

101 BVerfGE 67, 299 -  Laternengaragen (1984), 323-4 and 327 (emphasis added)

102 NJW 1988, 1899-90 (Bezahlter Bildungsurlaub): .Die Staatspraxis bestätigt das Fehlen einer abschließenden 
bundesgesetzlichen Regelung. Sie ist für die Auslegung der A rt 70 ff. GG von besonderem Gewicht. Sie zeigt, ob 
und wie der historische Gesetzgeber eine Kompetenz genutzt hat und inwieweit sich dadurch unter dem 
übergeordneten Gesichtspunkt der Kontinuität der Kompetenzordnung eine Bestandsgarantie herausgebildet hat 
(BVerfGE 61, 49 (175 f.) -  NJW 1985, 2185; 1968, 319 (328) -  NJW 1985, 2185). Bislang sind alle Bundesländer 
von ihrer Gesetzgebungskompetenz im Bereich der Arbeitnehmerweiterbildung ausgegangen.”

na BVerfGE 1,283 -  Ladenschlußgesetze (1952), 296

»04 § 22 (1) Arbeitszeitordnung: „Offene Verkaufsstellen jeder Art, m it Ausnahme der Apotheken, müssen von 
neunzehn, bis sieben Uhr fü r  den geschäftlichen Verkehr geschlossen sein. D ie beim Ladenschluß anwesenden 
Kunden dürfen noch bedient werden. *
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Bestimmung geführt hat, schließt es ausj in § 22 AZO schlechthin einen "Fremdkörper" zu sehen und 

daraus ohne weiteres Schlüsse gegen eine erschöpfende Regelung dieser Spezialmaterie zu ziehen. 

Vielmehr nötigt umgekehrt das Verwiegen des wettbewerblichen Motivs zu dem Schluß, daß der 

Reichsgesetzgeber auch die Frage, wann Läden am Tage geöffnet sein können, in § 22 AZO stillschweigend 

dahin m itgeregelt hat, daß GeschäftsInhaber ihre Läden in der Zeit von 7 bis 19 Uhr offen zu halten 

berechtigt sind. ,os

The federal law pursued a double purpose. It was designed not only to protect employees, 

but equally pursued the motive o f regulating competition. Admittedly, the federal act only 

expressly regulated night working times. However, the Constitutional Court held that, in 

light of the competition aim underlying the act, the federal legislator had also implicitly 

regulated daily working times exhaustively. The federal legislation entitled shop keepers to 

open their establishments between 7 am and 7 pm. Stricter State legislation was not 

permitted. While the aim of employee protection would thus have been commensurable with 

stricter supplementary State laws, the competition aim underlying the federal legislation 

pointed to the recognition of exhaustive rules.105 106

The academic community has produced an additional range of interpretive aids, some 

favouring a presumption against pre-emption. In a case of doubt, the Court should rule 

against field pre-emption.107 This would follow from the very system and spirit of the 

German Constitution. Others remind us that, in particular, comprehensive legislative 

packages may speak against the exhaustive nature o f the federal law. 108 Finally, we also 

meet the idea -  encountered in our discussion o f American pre-emption federalism -  that 

the subject-matter itself carries a presumption for or against the total pre-emption of the 

State legislators. Federal fiscal regulation, for example, has been said to imply a 

presumption in favour o f an exhaustive regulation that would totally pre-empt the Member 

States legislating for taxes covered by the federal act.109 The most complicated and protected 

discussion has, however, surrounded legislative caveats in favour of State legislation.

105 BVerfGE 1, 283 -  Ladenschlußgesetze (1952) 297 (emphasis added)

106 It goes without saying that the veiy opposite result seems, at the veiy least, equally defendable.

107 »Ist daher zu klären, ob eine bundesgesetzliche Regelung abschließenden Charakter hat und fuhrt die 
Auslegung zu keinem eindeutigen Ergebnis, dann muß davon ausgegangen werden, daß keine abschließende 
Regelung gewollt ist. In der Sache ist das dem Bund zumutbar, weil er es in der Hand hat, durch eine 
entsprechende Fassung der bundesgesetzlichen Regelung für Klarheit zu sorgen* (H.D. Jarass, 
Regelungsspielräume des Landesgesetzgebers im  Bereich der konkurrierenden Gesetzgebung und in anderen 
Bereichen, 1045)

108 »Außerdem wird gerade der umfassende Charakter einer Regelung, wen er durch den Rückgriff auf äußerst vage 
generalklauselartige Formeln erkauft ist, im Zweifel eher als Indiz gegen eine .erschöpfende’ Regelung anzusehen 
sein, wird man dich on derartigen Fällen -  auch aus der Sicht des Bundesrechts -  konkretisierende 
landesrechtliche Regelungen sowohl zur weiteren Steuerung und Harmonisierung des Vollzugs für sinnvoll halten 
müssen“ (J. Rozek, Artikel 72, m . 68).

109 »Die Inanspruchnahme einer Materie durch die Gesetzgebung begründet hier die Vermutung einer 
erschöpfenden und abschließenden Regelung. Die Landesgesetzgebung bleibt mithin auf die Steuergebiete 
beschränkt, die der Bundesgesetzgeber seinerseits nicht erfaßt hat. Der Landesgesetzgeber kann einen Tatbestand, 
an den der Bundesgesetzgeber bereits eine Steuer geknüpft hat, nicht mir einer gleichartigen Steuer belegen“ (G. 
Leibholz & H.J. Rinck, Artikel 72, m. 81).
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c) Framework competences and dual federalism -  A very uneasy relationship

The third type of legislative competence is defined in Article 75 GG as “framework 

legislation“.110 In all these areas, the federation may only legislate by means of “framework 

laws*.111 Those legal bases therefore represent a constitutional minus and impose a 

constitutional corset around the legislative power of the federal legislator. The constitutional 

shackles relate to the legislative intensity of federal intervention vis-à-vis the States’ 

legislative autonomy. Framework competences simultaneously entitle and limit the 

federation to setting only a legislative “frame” within which the States must remain free to 

pursue their autonomous policies. Article 75 enumerates seven competence titles, the most 

controversial o f which have proven to be the competences in relation to university education 

and regulation of the press.112 In all those areas, the federal and the state level co-legislate. 

The conception underlying framework competences is thus the constitutional philosophy of 

cooperative federalism.113

aa) The morphology o f framework legislation: Constitutional limits to legislative pre-emption

The possibility of directly effective provisions in framework laws -  a prerequisite for its 

legislative character! -  has been accepted by the Constitutional Court without much ado.114 

Moreover, after the 1994 constitutional amendment, it is now beyond doubt that the States

110 Unfortunately, Article 70 GG only expressly acknowledges exclusive and concurrent competences. This has 
prompted academic controversy as to whether framework competences represent an independent third 
competences type or a mere sub-category o f concurrent competences. For the first view, see T. Maunz, Artikel 75, 
ra.3: .D ie Rahmengesetzgebung ist nicht eine Unterart der konkurrierenden Gesetzgebung, sondern sie steht als 
dritte Art neben der ausschließlichen und der konkurrierenden Gesetzgebung des Bundes.*). This also reflects the 
position o f the Constitutional Court in BVerfGE 111, 226 -  Juniorprofessur (2004), para.80: »Bei der 
Rahmengesetzgebung nach Art. 75 GG handelt es sich neben der ausschließlichen und der konkurrierenden 
Gesetzgebungskompetenz um eine dritte selbständige Art der Bundesgesetzgebung.*)

For the second view, see J. Rozek, Artikel 75, m .l: .[Es kann) nicht daran gezweifelt werden, daß die 
Rahmengesetzgebungsbefiigniß einen Unterfall der konkurrierenden Gesetzgebung darstellt.“ And A. Bleckmann, 
Staatsorganisationsrecht, Grundlagen, Staatszielbestimmungen und Staatsorganisationsrechi des Bundes, 428: 
»Art.75 GG, der nach allgemeiner Ansicht der konkurrierenden Gesetzgebung zuzurechnen ist ...*

111 The German constitution refers to framework provisions (‘ Rahmenvorschriften*) instead o f framework laws, but 
this linguistic subtlety was introduced for purely stylistic reasons, i.e. to avoid the heavy ‘ Rahmengesetze für die 
Gesetzbegung* (cf. J. Rozek, Artikel 75, m.129)

112 Article 98 (3) GG also represents a framework competence: ‘ Die Rechtsstellung der Richter in den Ländern ist 
durch besondere Landesgesetze zu regeln. Der Bund kann Rahmenvorschriften erlassen, soweit Artikel 74a Abs. 4 
nichts anderes bestimmt.*

113 This has most recently been confirmed by the Constitutional Court: »Artikel 75 GG ist auf kooperative 
Gesetzgebung von Bund und Ländern angelegt“ [Cf. BVerfGE 111, 226 -  Juniorprofessur (2004), para.81 (emphasis 
added))

114 BVerfGE 4, 115 (130): »Von der Möglichkeit der Rahmengesetzgebung kann der Bund in zweierlei Form 
Gebrauch machen. Er kann entweder Richtlinien für den Landesgesetzgeber geben oder Rechtsvorschriften 
erlassen, die für jedermann unmittelbar verbindlich sind. Bundesrechtliche Richtlinien bedürfen der Umsetzung in 
Landesrecht um für den Bürger unmittelbare Wirkungen zu zeitigen.“
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are obliged to do their part and adopt the necessary State legislation.115 However, exact lines 

for this cooperative relationship in the legislative sphere have been difficult to draw. While it 

is clear that the federation may only set a minimal standard that allows the States to adjust 

the federal rules to local circumstances, an abstract demarcation line has not emerged in 

the last fifty years. The controversy surrounding the legitimate degree of legislative pre

emption o f statutes adopted under Article 75 GG has coalesced around the very concept o f 

“frame”. Regarded by the Constitutional Court as a fully justiciable question, settled 

jurisprudence has defined the term “frame” in the following manner:

.Rahmen aber bedeutet, daß das Bundesgesetz nicht für sich allein bestehen kann, sondern darauf 

angelegt sein muß, durch Landesgesetze ausgefüllt zu werden. Wo der Bund nur die Rahmenkompetenz 

hat, bleibt die grundsätzlich bestehende Landeskompetenz zur Gesetzgebung erhalten; im Interesse des 

Gesamtwohls werden ihr aber von Bundes wegen Grenzen gesetzt, ohne daß der 

Gesetzgebungsgegenstand vom Bunde voll ausgeschöpft, bis in alle Einzelheiten geordnet werden darf. 

Wenn der Bundesgesetzgeber Rahmenvorschriften erläßt, muß er im Hinblick auf das zu ordnende 

Sachgebiet den Ländern noch etwas zu regeln übrig lassen.

Das, was den Ländern zu regeln übrig bleibt, muß von substantiellem Gewicht sein Die Landesvorschriften 

müssen sich zwar in den vom Bund gegebenen Rahmen einpassen. Andererseits aber muß der vom Bund 

gezogene Rahmen dem Land die Möglichkeit lassen, die Materie entsprechend den besonderen 

Verhältnissen des Landes ergänzend zu regeln. Rahmenvorschriften des Bundes müssen, wenn auch nicht 

in allen einzelnen Bestimmungen, so doch als Ganzes durch. Landesgesetzgebung ausfullungsfähig und 

ausfullungsbedüTftig, jedenfalls auch eine solche Ausfüllung hin angelegt sein. Sie brauchen sich zwar nicht 

au f Nonnen von grundsätzlicher Bedeutung zu beschränken, andererseits aber dürfen sie ihre 

Zweckbestimmung, nur eine Grenze für landesgesetzliche Regelungen zu bilden, nicht überschreiten. Sie 

müssen dem Landesgesetzgeber Raum für Willensentscheidungen in der sachlichen Rechtsgestaltung 

übrig lassen und dürfen ihn nicht darauf beschränken, nur zwischen vorgegebenen rechtlichen 

Möglichkeiten zu wählen. 116

In this ground-breaking early pronouncement on the nature o f framework competences, the 

Constitutional Court highlighted a number of characteristic features of framework 

legislation. Firstly, the concept o f “frame” refers to concrete piece of legislation and not to 

the abstract competence title in Article 75 GG. Framework laws must leave a degree of 

legislative freedom for the States. The federal legislator must not totally pre-empt state 

legislators through occupying the entire regulatory field. Measured against the regulatory 

scope set by the federal statute, the federal rules contained therein must therefore always 

constitute partial harmonization.117 Cast negatively, this implies that not every single

115 Article 75 (3) GG: »Erläßt der Bund Rahmenvorschriften, so sind die Länder verpflichtet, innerhalb einer durch 
das Gesetz bestimmten angemessenen Frist die erforderlichen Landesgesetze zu erlassen."

116 BVerfGE 4, 115 -  Besoldungsgesetz von Nordrhein-Westfalen (1954), 129-30

117 BVerfGE 36, 193 -  Zeugnis verweigern ngsrecht (1973), 202: »Zwar kann eine Vollregelung für einzelne Teile einer 
Gesetzgebungsmaterie auch aufgrund der Kompetenz zur Rahmengesetzgebung getroffen werden; dann ist aber 
Voraussetzung, daß sie im Zusammenhang eines Gesetzeswerks steht, das - als Ganzes gesehen - dem 
Landesgesetzgeber noch Spielraum läßt und darauf angelegt ist, von ihm aufgrund eigener Entschließung 
ausgefüllt zu werden[.]"
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provision will have to allow supplementary State regulation.118 The framework character o f 

federal legislation will be assessed against the totality of its provisions.

Secondly and more precisely, States should remain co-legislators .of “substantial weight” 

within the regulated policy field.119 Federal legislation adopted under a framework 

competence must not restrict the State legislators to a simple choice of ready-made federal 

alternatives or options. Where exactly the federal legislator crosses thè “substantial weight” 

threshold is an issue clouded by linguistic indeterminacy. The federal legislation should 

guarantee “sufficient” regulatory autonomy to the State legislators. Constitutional 

jurisprudence has eschewed clear guidelines by denying the possibility of a single judicial 

review standard. The German Constitutional Court has retreated to a casuistic judicial 

approach, c la im in g  that the degree of sufficiency is contingent on the policy title under 

Article 75 of the Constitution.120

Thirdly, sections or single sections o f the federal statute may regulate a matter 

exhaustively.121 The constitutionality of these exhaustive sections within the federal 

legislation was, as the Court held in a subsequent decision, dependent on a “particularly 

strong and legitimate interest for uniform regulation of the matter”.122 The federal legislator 

would have to speak its mind -  something akin to the “clear intent rule* under U.S. pre

emption doctrine -  as to which sections would totally pre-empt the State legislatures. Where 

doubt remained, a presumption against federal pre-emption and in favour of State 

autonomy would prevail.123 Yet, despite the nominally strong presumption against federal 

pre-emption, framework legislation became -  at least in the perception of the German States 

-  ever more detailed, thereby eroding the remaining degree of legislative autonomy left to the 

States. Their discontent translated into a constitutional amendment made to Article 75 GG

“ * The view that every single provision would hâve to provide only a minimal frame was championed by a number 
o f constitutional scholars in the early 1960s. Inspired by teleological interpretive criteiia, these authors argued 
“daß sich in Art. 75 GG der Begriff “Rahmen" auf die Vorschriften im Sinne einer getrennten Vielzahl von 
Einzelnonnen bezieht. Das bedeutet, daß jede Einzelnorm einer Rahmenreglung nach Art. 75 GG selbst ein 
Rahmen sein muß.“ (K. Müller, Zur Problematik der Rahmenvorschrißen nach dem Grundgesetz, 335]

119 Framework laws »müssen der ergänzenden Gesetzgebung der Länder substantielle Freiräume lassen, damit 
diese politisch selbstverantwortlich Recht setzen können. Die Rahmengesetzgebung setzt deshalb -  auch ohne die 
Einschränkung in Absatz 2 -  immer voraus, daß das, was den Ländern in eigener Verantwortung und mit eigenem 
politischen Gestaltungswillen zu regeln bleibt, von substantielle, Gewicht ist“ (BVerfGE 111, 226 -  Jun iorprofessur 
(2004), para. 83).

120 .W ie eng oder wie weit eine oder wie weit die Grenzen in einer Bundesrahenvorschrift im Einzelnen gemäß 
Art.75 gezogen werden dürfen, lässt sich nicht allgemein aussagen, sondern muss bei den einzelnen Materien des 
Art.75 unterschiedlich beurteilt werden.“ (T. Maunz, Artikel 75, rn33)

121 BVerfGE 66 , 270 -  Schleswig-Holsteinisches Hochschulgesetz (1984), 285: Bundesgesetzgeber darf beim Erlass 
von Rahmenregelungen für einzelne Teile einer Gestzgebungsmaterie auch eine Vollregelung treffen, namentlich 
dann, wenn an der einheitlichen Regelung dieser Frage ein besonders starkes und legitimes Interesse besteht und 
die Einzelregelung im Zusammenhang eines Gesetzeswerkes steht, das -a ls Ganzes gesehen -  dem 
Landesgesetzgeber hinreichend Spielraum belässt und aus Ausfüllung angelegt ist (hier ist also Gesetz selbst 
Referenzpunkt für die Ausfüllung]

122 BVerfG 43, 291 at 343 (® para. 100): ,Bei Erlaß von Rahmenvorschriften darf der Bundesgesetzgeber für einzelne 
Teile einer Gesetzgebungsmaterie auch eine Vollregelung mit unmittelbarer Wirkung namentlich dann treffen, 
wenn an der einheitlichen Regelung dieser Frage ein besonders starkes und legitimes Interesse besteht, sofern die 
Einzelregelung im Zusammenhang eines Gesetzeswerkes staht, das -  als Ganzes gesehen -  dem Landesgesetzgeber 
noch Spielraum läßt und darauf angelegt ist, von ihm augrund eigener Entschließung ausgefüllt zu werden.“

Cf. BVerfGE 25, 142 -  Beamtenwitwe (1969), 152 and BVerfGE 93, 319 -  Wasserpfennig (1995), 341
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in 1994.124 The amendment was designed to sharpen the constitutional contours around 

framework laws so as to better safeguard the legislative privileges of the States. The new 

Article 75 (2) GG clarifies that “only in exceptional cases” could framework laws contain 

detailed or directly effective provisions.125 The textual amendment was a reminder that the 

constitutional philosophy underlying Article 75 was that of cooperative federalism.126

The explicit constitutional mandate has been taken seriously by the Constitutional Court. In 

Juniorprofessor, the Court struck down -  for the very first time in its distinguished career — 

a framework law on the ground that it had overstepped the constitutional limit imposed on 

the nature of framework legislation. The Court expressly departed from its previous review 

standard as no longer sufficient to legitimate the constitutionality of exhaustive parts of a 

federal framework statute. Henceforth, a stricter review standard would be the order of the 

day. The partial pre-emption of State legislatures will only be justified where federal 

legislation meets the following test:

Materiell ist das Vorliegen eines Ausnahmefalls anhand quantitativer und qualitativer Kriterien zu 

bestimmen. In  quantitativer Hinsicht dürfen detaillierte Vollregelungen - bezogen a u f das zu beurteilende 

Gesetz als Ganzes - nicht dominieren, um nicht das in Art. 75 Abs. 2 GG statuierte Regel-Ausnahme* 

Verhältnis schon deshalb zu verletzen. Darüber hinaus dürfen ins Einzelne gehende Regehmgen und 

Vorschriften mit Aufem virkung auch qualitativ nicht den Rahmencharakter des Gesetzes durchbrechen. (...) 

Sie müssen vor dem Hintergrund des in A rt 75 Abs. 2 GG angelegten Regel*Ausnahme-Verhältnisses in 

qualifizierter Weise notwendig sein. Ein Ausnahmefall hegt daher vor, wenn zum einen die 

Rahm envorschrften ohne die in Einzelheiten gehenden oder unmittelbar gehenden Regelungen 

verständigerweise nicht erlassen werden könnten, diese also schlechthin unerläßlich sind *127

Following the Constitutional Court, two dimensions will characterize its judicial review of 

the legitimate pre-emptive degree of framework legislation in the future. Quantitatively, the 

number o f exhaustingly harmonising provisions within the framework law must not 

outnumber those provisions that allow supplementary State action. The Court seems to 

have designed this rather primitive quantitative analysis as a preliminary test. The more 

refined qualitative dimension of the review will therefore proceed to ask if  those 

exceptionally justified exhaustive provisions would be “necessary”. The necessity test 

suggested by the Court is therefore highly qualified: only where the detailed provisions were 

“absolutely indispensable” for the operation of the legislative structure as a whole will the 

federal legislator have been entitled to adopt the act.

124 42. Gesetz zur Änderung des Grundgesetzes vom 27.10. 1994

125 The inserted Article 75 (2) GG reads: „Rahmen vor Schriften dürfen nur in Ausnahmefällen in Einzelheiten 
gehende oder unmittelbar geltende Regelungen enthalten.“

126 BTDrucks 12/7109, S.10

127 Ibid, para.94 (emphasis added)



bb) Dual versus cooperative federalism: Constitutional or legislative pre-emption?

The vision presented in the previous section has analysed the morphology of framework 

laws through the prism of cooperative federalism. This has been the consistent view of the 

Constitutional Court. In its first major decision on the nature o f framework laws, the Court 

made a clear distinction between the exercise of a concurrent competence and the exercise 

of a framework competence: “ Wenn der Bund von seiner Gesetzgebungskompetenz nach Art. 

74 GG Gebrauch macht, werden die Lânder insoweit von ihrem Gesetzgebungsrecht 

ausgeschlossen. In den Sachbereichen, in denen der Bund gemäß Art. 75 Rahmenvorschriften 

erläßt, bleibt die Gesetzgebungsbefugnis der Länder erhalten; A rt 75 setzt sogar ein 

entsprechendes Tätigwerden des Landesgesetzgebers voraus. “ 128

In contrast to the constitutionally engendered pre-emptive effect of concurrent competence, 

the exercise of a framework competence will leave the legislative competence of the States 

intact. Within framework policies areas, the legislative spheres of the federation and the 

States overlap. The federal and the state legislators act as co-legislators for a particular 

subject-matter. Where there is a material conflict between the federal frame and the State 

supplement, the federal norm will prevail.129 The principles of supremacy and pre-emption 

consequently operate at the level of ordinary legislation.130 This is the cooperative federalist 

reading of framework competence.

There is, however, also a dual federalist vision of the morphology of framework laws. 

Proponents of the dual federalist philosophy have created their own description of the 

nature of framework competences in terms derived from within their own dualist paradigm. 

For the sake of comprehensiveness, we shall briefly introduce this counter-vision here. 

According to J. Rozek, one of chief advocates of strict competence separation, framework 

competences can be explained in terms of the dual federalist philosophy:

„Der Satz, daft die Länder die Befugnis zur Gesetzgebung haben, solange und soweit der Bund von seiner 

Gesetzgebungszuständigkeit nicht durch Gesetz Gebrach gemacht hat, macht -  mutatis mutandis -  auch 

im Bereich der Rahmengesetzgebung seinen -  nunmehr durch Art. 75 Abs. 3 ergänzten -  kompetenziellen 

Sinn, der einen Regreß auf die Kollisionsregel des Art. 31 entbehrlich macht Der Einwand, aus Art. 75 

resultiere keine „Sperrwirkung* für die Gesetzgebung der Länder, da die Rahmengesetzgebung das 

Tätigwerden der Länder gerade voraussetze, verfehlt den Kern der Sache. Die „Sperrwirkung* ist nur eine 

andere als im Regelfall der konkurrierenden Zuständigkeit |.l (...) Vielmehr tritt über A rt 72 Abs. 1 eine

i2s BVerfGE 4, 115 -  Besoldungsgesetz von Nordrhein- Westfalen (1954), 129. This has been most recently confirmed 
in BVerfGE 111, 226 -  Juniorprofessur(2004), para.80, 82

12«  BVerfGE 26, 116 -  Besoldungsgesetz (1969), 236-7: .Aus Art 31 GG ließe sich ein verfassungsrechtlicher 
Einwand gegen die angegriffene landesbesoldungsrechtliche Regelung nur begründen, wenn der Bundesgesetegeber 
besoldungsrechtliche Rahmenvorschriften (Art 98 Abs. 3 Satz 2, 75 Abs. 1 Nr. lAbs. 2, 3 GG) erlassen hätte, mit 
denen jene Regelung unvereinbar wäre.“

im  The argument has been made that the doctrine o f pre-emption contradicts the very essence of framework 
legislation (Cf. V. Adam & G. Winter, The framework law in German federalism , in: G. Winter, Sources and 
Categories o f EC Law: a comparative and reform perspective: *A pre-emptive effect (in other words a prohibition o f 
Land! legislation) contradicts the essence o f the framework provisions.1' The view, however, identifies and reduces 
the pre-emption phenomenon to the constitutional pre-emption of “field pre-emption* that is characteristic o f 
concurrent competences. The position is therefore itself ironically based on a dual federalist rationale.
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Sperrwirkung dergestalt ein, daß für Landesrecht, welches dem Bundesrahmen widerspricht, die Befugnis 

zur Gesetzgebung fehlt: Im Umfang des bundesgesetzlich vorgegebenen Rahmens verlieren die Länder die 

Befugnis zur autonomen Gesetzgebung auf dem betreffenden Sachgebiet.“ 131

Dualist federalist passages can, somewhat unfortunately, be detected in the very 

jurisprudence o f the Constitutional Court.132 These judicial pronouncements have 

encouraged “dual federalist* re-interpretations of the nature of framework competences. 

Starting from the premise that framework competences are but a category o f concurrent 

competences, the gist of the argument is that the exercise o f a framework competence will 

equally deprive the States of their legislative power. Through a framework law, the 

federation activates its legislative competence, which will then be lost at the State level. 

Framework competences thus also engender constitutional pre-emption in that they 

eliminate the very competence of States to act in those spheres where the framework law 

has laid down a positive rule. Only within those regulatory “gaps* left by the framework law 

to the disposition o f the Member States would the States remain competent.

In sum, the sole difference to concurrent competences is that the constitutionally pre

emptive effect is limited. It is, by definition, a partially pre-emptive effect. This vision, rather 

artificial in the eyes of the present author, 133 protects the central rationale o f the dual 

federalist philosophy: the division of the federal world into two mutually exclusive legislative 

spheres.

131 J. Rozek, Artikel 75, m . 8 , 27 (emphasis added). Hence, the argument is made that the principles of 
“constitutional pre-emption’  developed under concurrent competences will apply with equal force to Article 75 GG: 
“Auch im Bereich der Rahmengesetzgebung haben die Länder also die anfängliche Befugnis zum alleinigen 
Legjfierieren in den genannten Sachbereichen, solange und soweit der Bund von seinem Recht zur 
Rahmenregelung keinen Gebrauch gemacht hat. (...) Soweit der Bund Rahmengesetzgebung betreibt, nimmt er 
seine Legislativkompetenzen in Anspruch und schließt die Länder -  parallel zur konkurrierenden Gesetzgebung -  in 
den geregelten Teilbereichen vom Legifierieren aus[.] (...) Der Unterschied zum Art. 72 i.V.m. Art, 74 geregelten 
Kollisionstyp ist ein quantitativer, nicht ein qualitiativer. Anders als bei der konkurrierenden Gesetzgebung i.e.S. 
hat der Bund keine Vollkompetenz für die genannten Sachbereiche, seine Zuständigkeit ist auf Teilgehalte limitiert, 
das .soweit“ in Art. 72 Abs. 1 also nicht wie bei der konkurrierenden Gesetzgebung seiner beliebig extensiven und 
intensiven Inanspruchnahme zugänglich* (ibid. Rn. 69-70). In a  similar direction goes C. Degenhart, 62: „Im 
Bereich der Rahmengesetzgebung des Bundes ist dann, wenn der Bund von seiner Zuständigkeit Gebrauch 
gemacht hat, das Land auf die Ausfüllung des so gesetzten Rahmens beschränkt; mE liegt hierin bereits eine 
kompetenzmäßige Sperre, so daß ein Landesgesetz, daß diesen Rahmen nicht wahrt, bereits wegen fehlender 
Zuständigkeit nichtig ist[.]“

132 For an illustration, let us take as an example the first “press decision* discussed above. There, the Court 
dressed the effect o f a  framework law in the language o f concurrent competences and, consequently, the doctrine of 
constitutional pre-emption: “Da das Presserecht herkömmlich und kraft Sachzusammenhangs die Bestimmungen 
über die Verjährung von Pressedelikten umfaßt, ist mit der Kompetenz zur Gesetzgebung auf diesem Gebiet auch 
die Kompetenz zur Regelung der Verjährung der durch die Presse begangenen Verbrechen gegeben, solange nicht 
der Bund diese Kompetenz durch ein zulässiges Rahmengesetz an sich gezogen hat“ (BVerfGE 7, 29 -  Pressedelikte 
(1957), 43).

133 In favour o f the cooperative federalist reading see also, H.D. Jarass, Regehingsspielräume des 
Landesgesetzgebers im Bereich der konkurrierenden Gesetzgebung und in anderen Bereichen, 1047: „Unmittelbar 
geltende Regelungen eines Rahmengesetztes verdrängen dagegen mit ihrem Wirksamwerden eintgegenstehendes 
Landesrecht gemäß Art. 31 GG.“
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3. Conclusion: Dual Federalism in a "Unitary Federal State

What could explain the current cleavage between constitutional ideality and constitutional 

reality in the German federation? Perhaps, the constitutional consciousness limps behind 

the constitutional reality?134 In spite of the homogenizing forces that have turned Germany 

into a “unitary federal State" and despite the manifestations of cooperative federalism,135 

German constitutionalism has remained loyal to the dual federalist philosophy to explain 

the federal structure of the legislative function.

The division of the legislative function continues to be explained by reference to two 

mutually exclusive spheres of legislative power. Under contemporary German 

constitutionalism, concurrent competences are not shared competences: at no time will both 

levels posses or exercise the same legislative competence.136 The conflict-avoiding technique 

o f “competence federalism* has given rise to a degree of legal artificiality. Firstly, in order to 

still adhere to dual federalist logic, German constitutionalism has had recourse to the 

distinction between “actual” and “potential" competences. If one defines the concept of 

competence with the “power* or “potential" to legislate, the latter is as a matter of course an 

empty pleonasm. In a “perfected competence order", legislative overlaps and the possibility 

o f conflicts are regarded as constitutional anomalies. Secondly, the principle of pre-emption 

is reduced to “field pre-emption* and has a constitutional character as it deprives the States 

o f the veiy competence to adopt legislation. This leads to the paradoxical result that a State 

might be retrospectively (!) deprived of its legislative competence:

"Im einzelnen bedeutet dies: besteht eine ausschließliche Gesetzgebungskompetenz des Bundes, so ist ein 

gleichwohl erlassenes Landesgesetz bereits wegen fehlender Kompetenz nichtig (es braucht also nicht 

.gebrochen“ zu werden). Gleiches gilt bei konkurrierender Gesetzgebungszuständigkeit, soweit der 

Bundesgesetzgeber bereits von seiner Kompetenz Gebrauch gemacht hat; die Länder haben dann kein 

Recht zur Gesetzgebung mehr. Nichts anderes gilt für Landesrecht, das vor Eintritt der Sperrwirkung des 

Bundesgesetzes erlassen wurde. Hier ließe sich allerdings auch an die Anwendung des Art. 31 denken, da 

das Landesgesetz in diesem Fall ja  zunächst wirksam zustande gekommen ist. Art. 72 Abs. 1 entzieht 

jedoch dem Landesgesetz die Kompetenzgrundlage, ohne daß es auf einen Normenwiderspruch ankäme, 

so daß auch insoweit kein Fall des A rt 31 vorliegt-*137

The clash between federal legislation and the State legislation preceding cannot thus 

satisfactorily be dealt with within a dual federalist paradigm. In the cooperative federalist

134 “Das Bewußtsein hinkt dem Sein immer hinter her." (K. Marx)

135 On the theory of the “unitary federal State* see: K. Hesse, Der ungarische Bundesstaat

136 See ag«m - BverfGE 36, 342 -  Niedersächsisches Landesbesoldungsgesetz [1974), 363: .Art. 72 Abs. 1 GG »st Teil 
einer Kompetenzregelung. Er verändert die normale Kompetenzregel, daß im Bereich der konkurrierenden 
Gesetzgebung zunächst das Land zuständig ist, von einem bestimmten Zeitpunkt an -  dem Augenblick des 
Gebrachmachens von der konkurrierenden Gesetzgebungskompetenz durch den Bund -  dahin, daß nunmehr nur 
der Bund noch für die Regelung dieser Materie zuständig ist.“

137 C. Degenhart, Staatsorganisationsrechl, 62



paradigm, it is the twin principles o f supremacy and legislative pre-emption that solve this 

type of conflict. Yet, both principles lead a shadow existence under dual federalism.

The rigidity and out-datedness of the dual federalist paradigm comes to light here. There are 

“cracks” in the paradigm which cannot coherently be explained from within the dual 

federalist world view. Dual federalist black-and-white logic, however, faces its analytical 

breakdown in the evaluation o f “framework legislation”. As we saw above, even framework 

competences -  the veiy constitutional expression of the philosophy of cooperative federalism 

-  have been re-interpreted to fit into the dual federalist ideal. Dual federalism is simply 

unable to conceive the relationship between a federal “minimum” standard and “higher” 

sub-federal standards as this would require that both legislators are competent within the 

same field. State legislation is not additional parallel legislation in the sense that it 

supplements the applicable federal standard. State legislation is regarded as filling in the 

details within those gaps left by the legislative framework that have not been occupied by 

federal legislation. The question under dual federalism is thus not how deeply or intensely 

the federal legislator has legislated, but how fa r  or to what extent it has done so. (This again 

evades the need to search for a conflict typology and reduces the portioning of the legislative 

function to the question of competence.)

In light of the intellectual artificiality o f the dual federalist paradigm, the belief in the 

“simplicity” of mutually exclusive legislative spheres appears rather naive. The rise of partial 

field pre-emption, the retroactive loss of the State’s legislative competence as well as dual 

federalism’s inability to conceptualize framework legislation makes it at least as complex as 

the constitutional arrangements under cooperative federalism. Yet, the constitutional dogma 

of the “dualist competence order”138 lingers on in Germany. The persistence of this 

“constitutional convention”139 is astounding and it may yet require another generation 

before German constitutionalism adopts the philosophy o f cooperative federalism as the 

explanatory rationale for its legislative federalism.

135 C f W. März, Artikel 31, m .l:  'dualistisch ausgestaltete Kompetenzordnung"

139 „Dem Verfassungsgrundsatz des Art. 20 Abs. 1 GG läßt sich aber weder das Gebot notwendig alternativer 
Zuständigkeitsverteilung entnehmen!.]' (M. Jestaedt, Bundesstaat als Verfassungsprinzip, m .66) For the opposite 
view: “Die Trennung der Kompetenzsphären von Bund und Ländern, die Ausschließlichkeit und Alternativität der 
Kompetenzzuweisungen sowie der Anspruch des grundgesetzlicher Kompetenzregimes, eine Kompetenzordnung zu 
ergeben, sind verfassungsrechtliche Teilelemente, die au f das engste mit dem Bundesstaatsprinzip (Art. 20 Abs.l, 
A rt 28 Abs. 1 S. 1) verwoben sind.' (J. Rozek, A rtikel 70, m .l) „Telos dieser Verteilung, die ein Hauptaufgabe jeder 
bundesstaatlichen Verfassung bildet, ist grundsätzlich kein Nebeneinander, lein sowohl-als acuh, sondern ein 
entweder-oder: tertium non datur.“ (W. März, Bundesrecht bricht Landesrecht: Eine staatsrechtliche Untersuchung 
zu Artikel 31 des Grundgesetztes, 109)
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Part Two: Europe’s Federalism ; A  Constitutionalism between Dual and Cooperative

Federalism

While the EC Treaty enumerated the legislative powers of the Community, it did not specify 

the relationship between the Community competence and the national competence.1 Two 

conceptualisations emerged in the early childhood years of the Community legal order. 

According to a first hypothesis, competences mentioned in the Treaty were exclusive 

competences. The Member States had given up their sovereign rights to act within those 

policy fields because they had “transferred*2 their powers to the European level. The division 

of legislative powers between the Community and the Member States was a strict separation 

of competences: “Legislative power can either exclusively belong to the States (as part of 

their original sovereignty) or exclusively belong to the Community (when transferred)."3 The 

exclusivity thesis had been fuelled by early pronouncements o f the European Court of 

Justice. In a number of early judgments on the European Coal and Steel Community 

(ECSC), the Court employed heavy dual federalist language: “In the Community field, 

namely in respect of everything that pertains to the pursuit of the common objectives within 

the Common Market, the institutions o f the Community have been endowed with exclusive 

authority."4 The imagery of two mutually exclusive spheres of legislative power thus emerges 

in the early 1960s:

„Die Antwort auf die Frage, wie sich die Gemeinschaftshoheit und ihre Rechtsordnung an sich, materiell- 

rechtlich, zu der staatlichen Hoheit und zur innerstaatlichen Rechtsordnung verhalten, ist einfach: 

Staatshoheit und Gemeinschaftshoheit stehen, in ihrer Zuständigkeit nach Sachgebieten abgegrenzt, 

grundsätzlich unabhängig [wenn auch vielfach verzahnt] nebeneinander. (...) Die Gemeinschaftshoheit 

herrscht nunmehr auf den Sachgebieten, die ihr überwiesen sind, die Staatshoheit auf den Sachgebieten, 

die sie behalten hat. Wenn sie die Staatshoheit auf den Sachgebieten der Gemeinschaft bestätigt, so ist 

dies ebenso ungültig, wie wenn sich die Gemeinschaft auf den Sachgebieten des Staates betätigt.5

1 J-V. Louis, Quelques Réflexions sur la Répartition des compétences entre la Communauté européenne et ses états 
membres, 357

a This is the term used in Flaminio Costa v E.N.E.L., Case 6/64, (emphasis added): *By creating a Community of 
unlimited duration, having its own institutions, its own personality, its own legal capacity and capacity of 
representation on the international plane and, more particularly, real pow ers stemming from, a lim itation o f 
sovereignty or a transfer o f powers from  the States to the Community, the Member States have limited their 
sovereign rights, albeit within limited fields, and have thus created a body o f law which binds both their nationals 
and themselves.*

3 C.F. Ophuls, Die Geltungsnormen des Europäischen Gemeinschaftsrechts, 22: Die ausschließliche Befugnis, eine 
solche Regelung zu erlassen, kann nur entweder (kraft ursprünglicher Staatsgewalt) dem Mitgliedstaat oder (kraft 
Übertragung) der Gemeinschaft zu stehen. Nur die eine oder andere Regelung kann daher gültig sein. Positio unius 
est negatio alterius.* In a similar direction E. Wohlfahrt, Anfänge einer Europäischen Rechtsordnung und ihr 
Verhältnis zum deutschen Recht, 261: „[Es ist nicht denkbar, daß] zwei Kompetenzen -  der Gemeinschaft einerseits 
und der Mitgliedstaaten andererseits -  auf dem gleichen Gebiet oder auf verschiedenen Gebieten, soweit sie sich 
überlagern, bestehen können.“

* D e GezamenMjke Steenkolenmijnen in Um burg v High Authority o f the European Coal and Steel Community, Case 
30-59, 22)

5 C.F, Ophüls, Staatshoheit und Gemeinschaftshoheit: Wandlungen des Souuerânitâtsbeghffs, 569-70. And at a 
different position, we find: „Der grundsätzlich jeder staatlichen Einwirkung entzogene Charakter des 
Gemeinschaftsrechts wird auch dadurch bestätigt, daß die Fälle, in denen ein Mitgliedstaat im sachlichen 
Hoheitsbereich der Gemeinschaften unabhängige Regelungen treffen kann, als AusnahmefäUe ausdrücklich 
zugelassen oder geordnet sind -  wobei überdies fast überall eine Ermächtigung seitens der Gemeinschaft
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The crux o f the exclusivity thesis was when the Member States would be excluded from the 

policy fields allocated to the Community level. A radical version favoured an exclusive 

Community responsibility with the very inception of the European Community, while more 

moderate voices pointed to the necessity of prior legislative intervention. Community 

competences were identified with the concept of “concurrent” competences as developed 

under German federalism: exclusivity was subsequent upon the exercise of a Community 

competence. Both versions relied on a competence order based on the idea o f a strict 

separation of legislative power between the federal and the sub-federal level.* 6

However, a second conceptualisation of the nature of the Community’s legislative

competences emerged in parallel in those early days of the Community legal order. The

Community’s legislative powers were seen as shared powers.7 * In attributing legislative

powers to the supranational level, the Member States had not intended to automatically

renounce their legislative powers within the scope of the Community’s competences.

Through the act o f creation, the Member States had attributed -  not transferred -  legislative

powers to the Community. Supported by an international law understanding of the principle

of attributed powers, the Member States had only renounced their exclusive “sovereign”
*

right to legislate within their territory and permitted an international organization to share 

in the exercise of certain legislative powers, albeit within limited fields. The Community and

vorgesehen ist. E contrario folgt daraus, daß im allgemeinen auf diesen Gebieten nur noch die Gemeinschaft 
wirksame Hoheitsakte vornehmen kann.“ {ibid., 552)

W. Hallstein characterized Ophüls’s theoiy in the following way: .Stark vereinfacht läßt sich das Ergebnis seiner 
Untersuchungen wie folgt wiedergeben: Soweit der Gemeinschaft von den Mitglied Staaten Hoheitsrechte übertragen 
worden sind und die Gemeinschaft von diesen Hoheitsrechten Gebrauch gemacht hat, fehlt den Mitgliedstaaten die 
Kompetenz zu eigener Rechtssetzung. Die im Bereich der fehlenden Kompetenz bestehenden oder neu erlassenen 
staatlichen Normen sind wegen des Kompetenzmangels rechtswidrig. Der Konflikt zwischen Gemeinschaftsrecht 
und staatlichem Recht wird daher nicht durch eine Prioritätsregel (etwa des Inhalts: Gemeinschaftsrecht bricht 
staatliches Recht), sondern durch eine Kompetenzregel entschieden.“ (W. Hallstein, Zu den Grundlagen und 
Verfassungsprinzipien der Europäischen Gemeinschaften, 14)

6 Either view was informed by German federalism and was based on the presumption that .zwischen 
Gemeinschaften und Mitgliedstaaten eine nahtlose und vollkommene Kompetenzausscheidung bestehe. Sie fassen 
das System der Kompetenzausscheidung zwar durchaus verschieden auf. Während einige teils in bewußter 
Anlehnung an die staatsrechtliche Lage in der Bundesrepublik Deutschland zwischen Bereichen ausschließlicher 
Kompetenz der Gemeinschaften einerseits und den Mitgliedstaaten andererseits und einem Bereich altemativ- 
konkurrierender Rechtsetzungsbefugnis unterscheiden, bewerten andere die Gemein Schaftszuständigkeiten und 
entsprechend diejenigen der Mitgliedstaaten als ausschließliche Kompetenzen. Einigkeit besteht aber darüber, daß 
Gemeinschaftsrecht und nationales Recht in einem komplementären Verhältnis zueinander stehen und daher im 
Bereich der Gemeinschaftskompetenzen eine nationale Kompetenz jedenfalls insoweit nicht mehr gegeben ist, als 
die Gemeinschaften von den ihrigen Gebrauch machen.“ (E. Grabitz, Gemeinschafisreckt bricht nationales Recht, 
64)

In a sharp analysis o f the underlying rationale o f this view, E. Grabitz objected: “Aus dem Vorgang der 
Gemeinschaftsentstehung folgt aber für die Art der Kompetenzverteilung zwischen Gemeinschaften und 
Mitgliedstaaten ebensowenig wie für die Natur und Struktur der Gemein Schaftsgewalt; denn das Bestehen 
kumulativ-konkurrierender Kompetenzen logisch nicht ausgeschlossen ist, kann aus der Begründung von 
Kompetenzen bet dem Gemeinschaften nicht zwingend auf den Kompetenzverlust der Mitgliedstaaten geschlossen 
werden. Anders verhält es sich mit der Obertragung subjektiver Rechte. (...) Subjektives Recht einerseits und 
Kompetenz oder Hoheitsrecht andererseits sind aber ihrer rechtlichen Struktur nach inkommensurable Größen.“ 
(ibid., 66-7)

7 See, for example, the classic 1972 text book on Community law by H.P. Ipsen: “Im übrigen verwendet die
Abgrenzung zwischen ihnen und den Aufgaben der Mitgliedstaaten -  anders als etwa das Grundgesetz -  nicht das 
Mittel der Kompetenzausscheidung nach Sachgebieten mit der Folge, daß diese jeweils ausschließlich oder 
altemativ-konkumerend entweder nur der Gemeinschaft oder aber nur den Mitgliedstaaten zur Regelung 
zustünden. Die Verträge folgen vielmehr einem System kumulativ-konkurrierender Zuständigkeit“ (H.P. Ipsen, 
Europäisches Gem einschafisreckt, 432)
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the Member States were co-legislators. Legislative conflicts were solved by means of the 

principle of supremacy. “Nach allem muß angenommen werden, daß den Gemeinschaften 

keine ausschließlichen oder altemativ-konkurrierenden, sondern nur kumulativ

konkurrierende Kompetenzen zustehen. Dem Gemeinschaftsrecht widersprechendes 

nationales Recht kann also nicht schon deshalb nichtig sein, weil es kompetenzwidrig 

ergangen wäre. Es tritt vielmehr in Normenkonkurrenz zu dem Gemeinschaftsrecht. Die 

gemeinschaftsrechtliche Bindung der nationalen Rechtsetzungsorgane kann daher nur in 

einer Begrenzung der Ausübung ihrer Kompetenz durch eine oder mehrer gemeinschaftliche 

Kollisions- oder Rangnorm(en) bestehen.“8

“[I]t is not, as a general rule, the actual granting of powers but the exercise of them which 

deprives the States of the power to take any action incompatible with the common rules.“9 

The description of a “cooperative federalism” by P. Pe sea tore may be taken to capture the 

mood of Community commentators at the beginning of the 1970s: “Contrary to what might 

have been thought during the earlier periods of the life of the Community, there is no 

question here of “distinct” and “separate* legal spheres, the reality of the phenomenon is 

that o f a narrow interpenetration of the legislative spheres and of a daily cooperation 

between the Community legislature and the legislative, governmental and administrative 

authorities of the Member States. Thus, a phenomenon of osmosis and symbiosis is the 

daily reality of the decision-making process in the Communities.“10

These two conceptualisations of the nature of the Community’s legislative power were, of 

course, generalized ideal types. Much of the constitutional development of the Community 

legal order was to take place between these two extreme positions. Different types of 

legislative competences were “discovered* in the course of the 1970s. Developed by the 

European Court in relation to the Community’s external powers, the contours of an 

embryonic competence typology entered the Community legal order with the judicially 

engineered dichotomy between exclusive and ‘ concurrent* powers. The concept of 

exclusivity was introduced, by way of defence, in ERTA.11 12 There the European Court 

announced a new constitutional line of reasoning: Certain “Community powers exclude the 

possibility of concurrent powers on the part of the Member States, since any steps taken 

outside the framework o f the Community institutions would be incompatible with the unity 

of the common market and the uniform application of Community law.“13 Community 

constitutionalism thence moved from abstract speculation on “the* nature of the 

Community’s legislative competences to the credo of the new era: *il n"y a pas une notion de

* E. Grabitz, Gemeinschnftsrecht bricht nationales Recht, 70

* J.-V. Louis, The Community legal order, 16 (emphasis added)

10 P. Pescatore, The taw o f integration: emergence o f a new phenomenon in international relations. based o i the 
experience o f the European Communities, 61

11 Com m ission o f the European Communities v Council of the European Communities (ERTA), Case 22-70

12ERTA , para. 31



la compétence communautaire mais plusieurs acceptations possible“.13 Constitutional 

metaphysics had been replaced by constitutional physiology.

The emergence of an exclusive sphere o f legislative power for the European Community was 

not the only harbinger of the emergence o f a dual federalist philosophy in the Community 

legal order.14 15 A second constitutional phenomenon emerged during this period: the doctrine 

of field pre-emption. Evolving principally in relation to the Community’s harmonization and 

common agricultural policy, the total exclusion of unilateral national action in areas where 

the Community had legislated was informed by a dual federalist spirit in the legislative 

sphere at the end of the 1970s. A typical illustration o f this revival can be seen in the Krohn 

judgment delivered in 1970, where the European Court found that since regulations are 

“directly applicable in all the Member States, there can be no question, in the absence of 

any provisions to the contrary, that the States may, for the purpose o f ensuring the 

application of that regulation, take measures the purpose of which is to amend its scope or 

to add to its provisions. In so far as the Member States have conferred on the Community 

legislative powers in tariff matters, in order to ensure the proper functioning of the common 

market in agriculture, they no longer have the power to issue independent provisions in this 

field.9'*

This constitutional rhetoric was based on the assumption that in those areas where the 

Community had legislated, the States were deprived of all autonomous legislative powers. 

Several judgments during these years betray a dual federalist philosophy as the dominant 

rationale o f the European Court o f Justice. Many of these judicial pronouncements were 

without doubt mere constitutional dressing as a closer examination will reveal.16 Yet, the 

emergence of a field pre-emption doctrine was a catalyst for the re-conceptualisation of the 

nature of the Community’s competences. The operation of field or obstacle pre-emption 

militated against the very idea of shared powers. In the context o f the early jurisprudence 

concerning the common agricultural policy it seemed, indeed, “peu adéquat, dans ces 

conditions, d’évoquer l ’idée d’une compétence parallèle des Etats membres dans les 

domaines couverts par les organizations de marché. C’est une compétence non-autonome et 

limitée, à propos de laquelle l’idée d’habilitation communautaire implicite aux Etats 

membres pourrait paraître appropriée *.17 And in even stronger terms “[I]l n’y a jamais

13 V. Constantinesco, Compétences et pouvoirs dans les Communautés européennes: Contribution a l'étude de la 
nature juridique des Communautés, 248

14 There has been a rapid acceptance of the exclusive power thesis. Writing in 1985, Usher noted that “|i]t has been 
apparent for some ten years that there are two main views on the legal consequences of Community competence. 
One is that the existence o f Community competence does not in itself exclude national legislation, although 
national legislation must not conflict with the express or implied aims and objectives of any Community legislation 
[emphasis added] on the matter, hereinafter referred to as the ‘compatibility’ theory. The other is that the is that 
the existence o f Community competence ipso facto  deprived Member States o f the power to legislate on the matter, 
unless specifically authorized by the Community, hereinafter referred to as the ‘exclusivity* theory.” (J. A. Usher, 
The Scope o f Community competence: Its recognition and enforcement, 121-136)

15 Hauptzollamt Bremen-Freihafen v W aren-Import-Gesellschaft Krohn & Co., Case 74/69, para.4

16 See Chapter VII 2 and Chapter VTII.

17 J-V. Louis, Quelques Réflexions sur la Répartition des compétences entre la Communauté européenne et ses états 
membres, 370
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concours ou concurrence mais seulement exercice par l’un ou par l’autre des titulaires 

d*une seule et même compétence.*18

Is it then surprising that the current of European constitutionalism first adopted a model of 

dual federalism in the legislative sphere? Writing in 1985, R  Bieber’s study “On the mutual 

completion of overlapping legal systems* was plainly based on the German model of two 

mutually exclusive spheres of legislative responsibility:

In accordance with that model, the various types o f power can be categorized so that in individual fields 

either the Community or the Member States have exclusive jurisdiction, whilst in other fields the Member 

States may for a limited or a lengthy period adopt legislation even if Community powers exist but have 

been exercised not at all, only incomplete (“parallel powers"), or have been exercised in such a way as to 

re-transfer the exercise of Community powers to all or certain Member States. Parallel powers are 

occasionally described as “concurrent" powers. If  the Community exercises a  parallel power, in so doing it 

normally supersedes conflicting national law (because of its supremacy), it furtherm ore supersedes the p re

existing national legislative national legislative powers thus transforming the previously existing parallel 

power into an exclusive one fo r  the central authority.19

Inspired by Germany federalism and its underlying rationale o f exclusivity, parallel or 

concurrent competences are considered a transitory phenomenon. They do not envisage 

simultaneous co-legislation, but are conceived as successive competences. The national 

competence begins where the Community competence ends. A formerly concurrent 

competence turns into a subsequently exclusive competence: “From the moment and to the 

extent of the activation of parallel powers on the superior level, the superior system, that is, 

the European Community, converts parallel powers into exclusive ones. This process o f 

conversion is inherent in the notion of parallel powers or pre-emption. It creates subsequent 

exclusive powers. In their effect, the subsequently exclusive powers correspond to original 

exclusive powers.”20 In this model, there are no legislative overlaps or cooperative legislation. 

The frequent legislative practice of “legislative caveats* in favour of national legislative action 

is, moreover, interpreted as a “delegation* o f Community legislative power to the States.21 * 

The most extreme dual federalist position therefore holds that “in all matters transferred to 

the Community from the Member States, the Community’s competence is, in principle, 

exclusive and leaves no room for any concurrent competence on the part of the Member

i* V. Constantinesco, Competences et pouvoirs dans les Communautés européennes: Contribution a 1'étude de la  
nature juridique des Communautés, 280

19 R. Bieber, On the Mutual Completion o f Overlapping Legal Systems: The Case o f the European Communities and 
the National Legal Orders, 148 (emphasis added). The author adds: “A parallel power is by definition converted into 
an exclusive Community power only when and to the extent to which the Community legislature has made use o f 
its right to adopt legislation. (...) The conversion of parallel powers comes about only to the extent to which the 
intention o f the legislature has been given concrete expression. Hence, a  directive, by definition, maintains the 
parallel powers of the Member States with regard to its implementation.”

»  Ibid., 153

21 Ibid. Similar to original exclusive powers, the Community may -  and in practice often does -  use the subsequent 
exclusive powers in such a way that it confers implementing powers for the adoption o f complementary'legislation 
on the Member States. In individual cases this can be seen as a mere delimitation o f the field of legislation (which
has become exclusive) and to which the Community has laid claim. As a general rule, however, the express grant o f 
implementing powers must be interpreted as meaning that in so doing the Community lays claim as a whole to 
previously parallel powers, then retransfers some of them to the Member States as derived powers* [ibid., 153-4)



States. Where the Community has legislated, Member States lose their power unilaterally to 

introduce legislation."22 . '

This brief constitutional historiography o f the two competing conceptions of dual and 

cooperative federalism in the Community legal order leads us to the subject of our analysis: 

Where does the Community legati order stand today? Does its constitutionalist spirit 

gravitate towards a model of dual or cooperative federalism in the legislative sphere? What 

types of competences does it acknowledge; and what type will be predominant? Has the 

Community legal order adopted the U.S. conception of “shared" legislative powers and 

introduced legislative cooperation through a restrictive interpretation of a legislative doctrine 

of pre-emption? Or, alternatively, has it copied German federalism with its emphasis on 

mutually exclusive spheres of legislative powers and the consequent emergence o f exclusive 

and concurrent powers?

These questions will be addressed in three chapters. We start with an investigation of the 

outer boundaries of the Community’s legislative competence. Anything beyond that 

boundary will belong to the exclusive legislative responsibility of the national level and be 

“off limits" for the Community legislator. How extensive is this sphere of exclusive national 

jurisdiction? While being formally based on the principle o f enumerated powers, the 

extensive use of the “residual power" o f the Community in Article 308 EC has blurred the 

sharp boundaries o f the Community’s legislative universe. The virtual disappearance of a 

nucleus o f exclusive national legislative power represents the first milestone in the 

transition from a dual to a cooperative federalist logic underlying the division of legislative 

competences.

The second chapter will then proceed to look at the few islands of Community exclusivity 

that the European Court has identified on the legislative map. We shall investigate the 

constitutional principles that govern these “naturally" exclusive powers in order to see how 

exclusive these powers in fact are. Then we shall visit the “cubist” jurisprudence relating to 

the Community’s subsequently exclusive external powers and ask whether they should not 

be better understood as shared competences. Finally, we shall investigate why the 

exclusivity thesis has been particularly strong in the context o f the external relations of the 

Community. The argument is made that because in the 1970s the Community legal order 

had not yet solidified the supremacy o f Community law over international agreements 

concluded by Member States, the European Court chose the radical option of (subsequently) 

exclusive competences and dual federalism. The “decline” of exclusivity represents a second 

milestone in the transition from dual to cooperative federalism.

The third chapter will finally analyse the constitutional relationship between the Community 

and national legislators in those areas o f “non-exclusive” legislative competence. The two 

principles that govern the shared powers o f the Community and the Member States are the 23

23 A. G. Toth, A  legal analysis o f  subsidiarity, 39
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principles of supremacy and pre-emption.. The nature and scope of either principle 

determines whether and when legislative conflicts arise and how they are resolved. We will 

see that the Community has traditionally followed the U.S. model o f shared powers and has 

rejected the German conception of concurrent competences. Answering the question of 

whether the Community legal order is better captured by a model of dual as opposed to 

cooperative federalism in the sphere of “shared” powers will greatly depend on the type of 

pre-emption used. In order to answer this question we shall look at the development of the 

Community’s harmonization policy, the common agricultural policy and the emergence of 

“complementary competences”. The central theme of this chapter will again be whether we 

can detect a move from a dual to a cooperative legislative federalism.
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IV. The Limits o f the Community’s Legislative Universe: Article 308 EC and National

Legislative Monopolies1

When the European Community came into existence in 1958 it was set up for an unlimited 

period of time and, unlike the two other European Communities, was not limited to a 

specific sector of the economy.2 The EC offered an organizational structure for transnational 

integration and co-operation for any sort o f economic activity in the Member States. Article 2 

o f the original Treaty o f Rome described the aims of the European Economic Community in 

the following broad terms: The Community shall have as its task, by establishing a 

common market and progressively approximating the economic policies of Member States, 

to promote throughout the Community a harmonious development of economic activities, a 

continuous and balanced expansion, an increase in stability, an accelerated raising of the 

standard of living and closer relations between the States belonging to it.*

The subsequent Article of the EC Treaty would then ‘enumerate’ the activities in which the 

Community was to get involved,3 while each individual title of the Treaty detailed a specific 

‘quantum’ of power—most probably the result of ardent intergovernmental negotiation— 

transferred to the supranational organization. The quantum of legislative power was thereby 

determined by the specific legal bases within each policy field. The general aims of the 

Treaty mentioned in Article 2 EC and the Preamble were not matched by general 

competences.4 5 On the contrary, Article 3 EC made and continues to make clear that the 

activities of the Community should be pursued only “as provided in this Treaty*.s Eveiy legal 

action on the part of the Community thus required a legal basis and was to be determined 

by the specific provisions set out in the Treaty’s subsequent chapters.

In order to pave the way towards an ‘ever closer union’,6 the Treaty itself contained two 

express provisions laying down the methods and procedures for organized change: within 

their respective spheres of application, Articles 235 and 236 EEC were to ensure a 

continuous process of constitutional adaptation and updating.7 Article 236 EEC set out the

1 This chapter draws heavily on: R. Schütze, Organized change towards an "ever closer union": Article 308 EC and 
the lim its to the Community's legislative competence

2 The ECSC entered into force in 1952 for a period of 50 years. Euratom was established alongside the EC in 1957 
as the second ‘specialized’ Community.

* In its original version, Article 3 EEC specified eleven “activities* in which the Community was entitled to act. This 
num ber has almost doubled in the course o f subsequent Treaty amendments with the (post-Nice) Article 3 EC now 
listing 21 different 'activities' o f the Community.

4 The opening “principles" of the EC Treaty, especially Articles 2 and 3 EC, cannot be the direct source of rights and 
obligations [cf. Gimenez Zaera v Institut Nacional de la Seguridad Social and Tesoreria General de la Seguridad 
Social, Case 126-86, para. 11). They might, however, influence and inform the interpretation of later provisions in 
the Treaty.

5 Article 3 EC.

6 The phrase appears already in the 1957 Treaty whose Preamble committed the European Economic Community 
‘ to Iay[ing] the foundations o f an ever closer union among the peoples o f Europe*.

7 H.P. Ipsen saw a third form of Treaty amendment (“autonome Vertragsveränderung*) in such a provision as Article 
14(7) EEC and Article 165(4) EEC: H.P. Ipsen, Europäisches Gemeinschaftsrecht, 103. It is true that Community 
law would develop and borrow other forms o f instruments o f change. According to G. von Donnersmarck, those
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requirements for formal Treaty amendment—now to be found in Article 48 TEU8—which 

could be effected by following the (more or less) "normal’ international law procedure in 

situations in which the Member States wished to transfer a further segment of their 

sovereignty to the Community* The government of any Member State or the Commission 

could submit proposals to the Council for the amendment o f the Treaty. The Council could 

then—after having.consulted the European Parliament and sometimes the Commission- 

call for an intergovernmental conference that could discuss future amendments. 

Amendments would have to be decided by ‘common accord’ and be ratified by all the 

Member States in  accordance with their respective constitutional requirements’. Formally 

speaking, the codification of the procedure was unnecessary in light of the existing rules 

and principles of the international law o f treaties.9 Yet, though it recognized the Member 

States as ‘Herrert der Vertrage’, it simultaneously ensured some degree of influence and 

involvement of Community organs in the Treaty revision process. Moreover, the embedding 

of the amendment procedure added some symbolic weight to the sui generis nature and 

autonomy of the Community legal order.10 »

The disparity between the ‘internationalist’ procedure under Article 48 TEU and the relative 

simplicity o f the legislative’ procedure set out in Article 308 EC (ex-Article 235 EEC) was,11 

and remains, striking: the European Commission would propose, the European Parliament 

be consulted, and the Council of Ministers could pass the measure with unanimity. The 

adaptation process was thus left entirely to the Community organs, with the Council 

ultimately having the final say on the direction, extent, and nature of Community 

progression into new fields.12 The existence of such a ‘petit revision*13 o f the Treaty was

instruments were designed for the organisation's immanent crisis management' {'ptanimmanente Krisensteurung’) 
and numbered five: In addition to Arts. 235 and 236 EEC, they included the doctrine of implied powers, the hybrid 
instrument o f decisions o f representatives o f the Member States meeting in the Council, and purely international 
co-operation, such as intergovernmental conferences.

* Article 48 TEU now reads: The government of any Member State or the Commission may submit to the Council 
proposals for the amendment o f the Treaties on which the Union is founded. I f  the Council, after consulting the 
European Parliament and, where appropriate, the Commission, delivers an opinion in favour o f calling a conference 
of representatives of the governments of the Member States, the conference shall be convened by the President of 
the Council for the purpose o f determining by common accord the amendments to be made to those Treaties. The 
European Central Bank shall also be consulted in the case o f institutional changes in the monetary area. The 
amendments shall enter into force after being ratified by all the Member States in accordance with their respective 
constitutional requirements.'

9 See the 1969 Vienna Convention on the Law o f Treaties (UNTS, vol. 1155 at 331), especially Articles 39-40.

10 See, NV Algemene Transport- en Expeditie Ondem em ing van Cend & Loos v Netherlands Inland Revenue 
Administration, Case 26-62, 12: *[T]he Community constitutes a new legal order o f international law for the benefit 
of which the states have limited their sovereign rights, albeit within limited fields*.

11 All Treaty articles mentioned in the following chapters will refer to the post-Nice version of the EC Treaty, unless 
otherwise indicated. In quotations taken from judicial or academic sources the old Treaty article has been replaced 
by (new number],

12 Doubts about the Community nature o f the legislation adopted under Article 308 EC had been forcefully 
dispersed by the European Court at a very early stage in Commission v Italy, Case 38/69, para 10, where the 
Court stated, regarding Article 308, that ‘[t)he power to take measures envisaged by this article is conferred, not on 
the Member States acting together, but on the Council is its capacity as a Community institution. . . .  Although the 
effect’of the measures taken in this manner by the Council is in some respects to supplement the Treaty, they are 
adopted within the context o f the objectives o f the Community.*

13 Even though the notion o f “petit revision* is normally reserved for the specific amendment procedure under 
Article 95(3) and (4) ECSC, the idea behind the concept will be used to indicate the fact that Artilce 308 allows for 
an incremental de facto Treaty amendment. The th ird acceleration decision’ o f 1 July 1968 (1968] OJ L172/1

78

i



considered legitimate and justified by reference to Article 308 EC’s restrictive sphere of 

application: its function was to fill the gaps within the sphere of powers already ceded to the 

Community.14 Immune from the subsequent Treaty amendments but renumbered by the 

Amsterdam Treaty, Article 308 EC reads as follows:

I f  action by the Community should prove necessary to attain, in the course of the operation o f the 

common market, one o f the objectives o f the Community and this Treaty has not provided the necessary 

powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting 

the European Parliament, take the appropriate measures.

The Article’s open and porous wording made its interpretation a truly discretionary exercise. 

The issue of whether Article 308 EC was to be limited by ‘strict textual requirements’15 

would ultimately influence the very meaning of the enumeration principle within the 

Community legal order. If the latter was to be taken seriously, then Article 308 had to be 

treated as an exception to the specifically transferred competences and its scope had to be 

restrictively interpreted. If, on the other hand, the Community legislator was to use the legal 

basis extensively, the Community legal order ran the risk of subverting the very system of 

enumerated powers on .which it was (supposedly) based. This tension between the 

Community’s general legislative power under Article 308 and its système d’attribution has 

long fascinated observers of Community legal affairs.16

The general power’s evolution is thereby generally divided into three distinct stages: in the 

foundational phase from 1958 to 1972, the Article was exclusively applied to the 

Community's agricultural policy and the establishment of a customs union17 and was hardly

illustrated from the veiy beginning that legislation adopted under Article 308 EC may veiy well affect the 
Community's primary law and thus act like a ‘small’ Treaty amendment.

14 Ipsen, Europäisches Gemeinschaftsrecht, 103.

15 L.-J. Constan Unesco, Das Recht der Europäischen Gemeinschaften: Das institutionelle Recht, 273.

16 E. Wohlfarth, Artikel 235; H. von Meibom, Lückenjuüung bei den Europäischen Gemeinschaftsverträgen; H.P. 
Gericke, Allgemeine Rechtsetzungsbefugnisse nach Artikel 235 EWG-Vertrag', G. Marenco, Les condition d'application 
de l ’article 235 du Traité CEE, G. von Donnersmarck, Planimmanente Krisensteuerung in der Europäischen 
Wirtschaftsgemeinschaft, A. Giardina, The Rule o f Law and implied powers in the European Communities; U. 
Everling, I.E. Schwartz, and C. Tomuschat, Rechtsetzungsbefugnisse der EWG in Generedermächtigungen, 
insbesondere in Artikel 235 EWG-Vertrag, (1976] 11 Europarecht (Sonderheft 1); L.-J. Constantinesco, Das Recht 
der Europäischen Gemeinschaften: Das institutionelle Recht, 272-81; A. Tizzano, The Powers o f the Community, 43- 
67; P. Lachmann, Some Danish Reflections on the use o f Article 235 o f the Rome Treaty, J.H.H. Weiler, Supranational 
Law and Supranational System: Legal Structure and Political Process in the European Community), and by the same 
author, The Transformation o f Europe, 2443-53; R. Böhm, Kompetenzauslegung und Kompetenzlücken im  
Gemeinschaftsrecht; D.W. Dom, Art 235 EWGV—Prinzipien der Auslegung—Die Generalermächtigung zur 
Rechtsetzung im Verfassungssystem der Gemeinschaften; E. Grabitz, Artikel 235, in E. Grabitz and M. Hilf (eds.), 
Das Recht der Europäischen Union; J.A. Usher, The Gradual Widening o f European Community Policy on the Basis o f  
Articles 100 and 235 o f the EEC Treaty; E. Steindorff, Grenzen der EGKompetenzen, 121-2; F. Tschofen, Article 235 
of the Treaty Establishing the European Economic Community: Potential Conflicts between the Dynamics o f 
Lawmaking in the Community and National Constitutional Principles; A. Dash wood, The Limits o f European 
Community Powers, 113-28; I.E. Schwartz, Artikel 235, in H, von der Groeben, J. Tiesing, and C-D, Ehlennann 
(eds.), Kommentar zum EU-/EGVertrag.

17 For a useful first sector-specific analysis o f Article 308’s application until 1975, see U. Everling, Die allgemeine 
Ermächtigung der Europäischen Gemeinschaft zur Zielverwirklichung nach Artikel 235 EWGVertrag, in: Everling, 
Schwartz, and Tomuschat, supra n.16, at 22-5. Writing in 1972, P. Pescatore characterized the Article’s limited 
application in the following words: “For many years it was feared that this clause, whose possibilities are quite 
manifest, was destined to remain a dead letter. To begin with, it had never been used except in a sporadic manner 
to settle some marginal, essentially technical, problems in the organization of the agricultural markets. It is 
noticeable that recourse to this provision is becoming more and more significant In particular, an essential part o f
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used—on average five times a year.18 This was to change dramatically in the aftermath of 

the 1972 Paris Summit, when recourse to the general power of the Community became a 

constitutional ‘standard option’ and when the use of Article 308 EC soared quantitatively to 

an average of twenty-seven legislative acts per year.19 The Single European Act (SEA) is often 

said to have ushered in a third period in the Article’s life (even if the use of Article 308 EC 

from 1987 to 1993 increased in absolute terms to about thirty acts per year) in which the 

Community legislator would be more cautious in using the Community’s residual power.20 

Lately, Article 308 EC has again received intensified political and academic attention— 

certainly after the Laeken Declaration on the future of the European Union.21

This chapter will try to shed some light on the question of the Article’s character in the 

Community’s order of legislative competences.22 In this vein, the second section of the 

chapter will ‘search for the rule in Article 308 EC’ in an attempt to examine whether there is 

‘much ado about nothing123 as regards the outer limits of the European Community’s 

legislative competences. The third section will continue the descriptive analysis o f the 

institutional practice by looking at the changing conceptions of the Article’s ‘subsidiaiy’ 

nature in relation to other available legislative competences in the Treaty. The fourth section 

will finally add a normative dimension and look at the Article’s constitutional nature. 18 19 20 21 22 23

the Community legislation implementing the customs union has been based on this provision" (P. Pescatore, The 
Law o f Integration—Emergence o f a New Phenomenon in International Relations, Based upon the Experience o f the 
European Communities, 41).

18 M. Bungenberg, Artikel 235 nach Maastricht—Die Auswirkungen der Einheitlichen Europäischen Akte und des 
Vertrages über die Europäische Union auf die Handlungsbefugnis des Art. 235 EGV, 50.

19 Ibid., at 60.

20 After the coming into force o f the TEU, recourse to Article 308 declined to about 20 acts per year. For an 
insightful analysis of the possible reasons for this decline o f Article 308 after Maastricht, see Bungenberg, ibid., 
especially chaps. 3-4.

21See Laeken Declaration of 15 Dec. 2001 on the future o f the EU
(http://europa.eu.mt/futurura/documents/offtext/docl51201_en.htm). Two recent monographs dedicated to 
Article 308EC illustrate the fresh academic interest in systematizing the development and limits o f the 
Community’s general power. See: M. Bungenberg, Artikel 235 nach Maastricht—D ie Auswirkungen der Einheitlichen 
Europäischen Akte und des Vertrages über die Europäische Union auf die Handlungsbefugnis des A rt 235 EC V  — a 
summary o f which can be found in M. Bungenberg, Dynamische Integration, A rt 308 und die Forderung nach dem 
Kompetnzkaîalog (2000). See also P. Ferraiuolo, Le Pouvoir norm atif de la Communauté Européenne en vertu de 
l ’article 235 : Possibilités et Lim ites (1999).

22 For recent discussions on the Community/Union’s order o f competences see, among many others, F.C. Mayer, 
Die drei Dimensionen der Europäischen Kompetenzdebatte, G. de Bürca and B. de Witte, The Delimitation o f Powers 
between the E U  and its M em ber States; A. von Bogdandy and J. Bast, The European Union’s Vertical Order o f 
Competences: The Current Law  and Proposals fo r  Reform.

23 The phrase is borrowed from W.P.J Wils’ article entitled “ The Search fo r the Rule in Article 30 EEC: Much Ado 
About Nothing?*.
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1. The Outer Boundaries— In  Search of the Rule in Article 308 EC: .Much Ado about 

Nothing?

The rare use of Article 308 EC during the ‘foundational period’ of the European Economic 

Community until the Paris Summit in 1972 induced a feeling that the residual power was 

restrictively constructed by the Community organs.24 This picture would dramatically 

change in the three decades to follow, when Article 308 EC became one of the most 

frequented legal bases in the Community’s system of competences.25 Those subsequent 

decades would demonstrate *the close connection between the constitutional development of 

that organization and the definition of limits on the use of (Article 308]’26 for the success of 

the integration project—especially in the period without formal Treaty amendments before 

the Single European Act (SEA). The institutional practice of increasingly basing controversial 

new legislation on Article 308 EC placed the Article in the spotlight o f critics of European 

integration, while rendering its operating criteria Indeterminate’ and without any clear 

conceptual limits. Its ‘popularity’ as a platform of legislative expansion at the cost o f formal 

Treaty amendment turned it into one of the protagonists of the greatest challenge to the 

European Court of justice’s judicial superiority in recent years.

In the (in)famous Maastricht decision, the German Constitutional Court reminded Europe’s 

supreme court that the opening up of fields of activity had to abide by the principle 

expressed in Article 3 EC according to which the Community could only pursue those 

activities ‘as provided in this Treaty’. This condition—equally expressed in the enumeration 

principle in Article 5 EC—prohibited the inference from the existence of a function 

[“AufgabeT, i.e. task, in the German original] to the existence of a power’.27 To derive a 

competence from an objective would violate the enumeration principle on which the 

Community’s system of competences was founded. This, however, seems to be precisely the 

function Article 308 has assumed in the Community’s legislative order. In this section we 

shall trace the interpretive trajectory given to each of Article 308’s operating criteria over 

time in search of outer conceptual limits to the Community’s most general competence.

34 With the central and fundamental tasks still at the top o f the legislative agenda, there was yet no time, nor need, 
for controversial appendages to the Community project. Specific legal bases were still sufficient to authorize the 
early steps along the road to economic integration, the common agricultural policy, and the establishment of a 
customs union forming the most prominent tasks. Encountering textual limits o f legislative powers was still 
exceptional at a time in which the foundations' of the Community were being put in place. Against this 
background, it comes as no surprise that Article 308 remained half-dormant. It is however likely that the 
‘constitutional mentality' o f the juvenile Community, reinforced by a cautious and mixed academic debate, were 
signs that a ‘notion o f strict enumerated powers and the concept of limited Community were fairly strongly 
enshrined in the political culture o f the time': J.H.H. Weiler, Supranational Law and Supranational System: Legal 
Structure and Political Process in the European Community, 368-9.

35 A CELEX search reveals that almost 800 acts have (at least partly) been based on Article 308 EC since the 
inception of the £(E)C in 1958.

*  Tizzano, supra n. 16, at 52.

37 BVerfGE 89, 155 -  Maastricht (1993). The passage is taken from the English translation o f the judgment: [1994] 
1 CMLR 57, 92.
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a) The objectives o f  the Community as boundaries o f the Treaty

A sensible interpretation will approach Article 308’s scope by clarifying and demarcating the 

various objectives it applies to.28 Resulting from the virtual absence of any other conceptual 

criteria within the legal base, the exact boundaries o f Article 308 will depend on the identity 

and extent of Community objectives. What, however, are the objectives of the European 

Community? The Treaty does not clearly define what its ‘objectives1 are. Its opening 

provisions refer to the similar but not identical concepts o f ‘tasks’ and ‘activities’. And 

assuming these are merely linguistic distinctions without differences, what then is the 

relationship between those general ‘programmatic’ objectives and the specific objectives 

defined in each sectoral policy area? The academic and institutional answers to those 

questions have evolved over time as the Community legislator’s imaginative use of Article 

308 spread into the most diverse and tenuously connected policy areas.

Since its judgment in Massey-Ferguson,29 there has been no doubt that the European Court 

would allow ‘activities’ of the Community mentioned in Article 3 EC to qualify-as objectives 

for the purposes o f Article 308. A restrictive interpretation would therefore argue that Article 

308 would encounter a limit in those ‘objectives’ of the Treaty listed in its Article 3. Only 

those objectives would later resurface in a specific policy title—thus giving a clear sign that 

the Community was supposed to and expected to act in this field. The particular mode o f 

power-sharing between the national and the Community legislator within the specific policy 

title could even be used as a further argument to narrow and concretize the particular 

objective o f the Community policy.30. Article 308 EC would only apply within the 

jurisdictional frame offered by the sectoral policy areas—whenever a specific competence 

would prove insufficient to achieve a specific sectoral objective. This cautious minimalist 

interpretation would thus tie the notion of ‘objective’ in Article 308 directly to one of the 

‘activities’ in Article 3 EC, thereby confining the general power to the jurisdictional sphere 

elaborated in the Treaty. If a closer look at a policy title revealed that no express or implied

24 Constantinesco, supra n.16, 274. Discussing Article 308 EC’s teleological relation to the objectives o f the Treaty, 
Marenco (supra n.16, at 148) claims that those have Teffect d'étendre de façon  indéterminée les compétences 
communautaires et en même temp d'en fixer les bornes. Ces bornes sont celles des *objets de la Communauté?.’

39 Hauptzollamt Bremerhaven v Massey-Ferguson GmbH, Case 8-73, 1973

30 This argument has experienced a revival in relation to the Community’s educational policy in the aftermath of the 
TEU. Discussing the constitutional safeguards set out in ex Arts. 126 and 127 EC which clearly confirmed a  
prerogative for action in this field by the Member States, K. Lenaerts, for one, claimed that Article 308 would find a 
textual limit in the definition of specific objectives and the specific 'quantum o f power* defined in this specific policy 
title: It appears that the “objectives o f the Community" ([Article 308 EC]) with regard to education (and vocational 
training)—as defined in Article 3[q] EC—are exhaustively covered by the rules o f competence laid down in Articles 
126 and 127 EC and, consequently, those rules, in both their positive and negative aspects, must take precedence 
over [Article 308] (in accordance with the Court’s case law, which permits reliance to be made on [Article 308] only 
where a specific basis for a  power is lacking in the Treaty)’: ^K. Lenaerts, Education in European Community Law  
after ‘Maastricht*, 36.) The dogmatic attempt to qualify Articles 149 ff. (old Arts. 126 ff.) as a 'conclusive 
concretization’ o f Article 3(q) (old Article 3(p)) in order to tame Article 308 EC has however been heavily criticized as 
finding no support in the Treaty. See M. Niedobitek, Die kultureUe Dimension im Vertrag über die Europdische Union, 
363 as well as Schwartz, supra n.16, at nn. 162,163, 165.
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power could be derived for a specific legislative measure, Article 308 EC could fill the gap 

and to some extent function like an implied power doctrine writ large,31

. The prolific legislative practice of the Community institutions and the judicial passivity of 

the European Court soon disappointed such minimalist hopes. By 1982 J.H.H. Weiler could 

rightly assert that there was indeed *nothing either in the Treaty or the jurisprudence which 

necessitates such a restrictive view’.32 On the contrary/ the impossibility of clear conceptual 

outer limits to the Community's residual power became undeniable once the term ‘objective' 

in Article 308 EC would be allowed to tap into the global objectives of the Community 

project set out in Article 2 EC. The extension of Article 308 EC’s scope would allocate to the 

Community a competence to act wherever action was necessary to promote, for example, 

closer relations between the States—a competence that would hardly permit any limits to 

Community action as all common legislation will by definition diminish legislative disparities 

and consequently increase the commonality underlying the ensemble of nation states.33 The 

legislative jurisdiction o f the Community would—at least in the economic sphere—be 

coextensive with national competences.

The textbook example o f the gradual widening of the European Community’s sphere of 

activity on the basis o f Article 308 EC (in tandem with Article 94 EC) has been the 

Community’s pre-SEA environmental policy.34 Stimulated by the political enthusiasm of the 

Member States after the Paris Summit,35 the Commission and the Council were confronted 

by the problem that environmental policy was not mentioned as one of the Community’s 

‘activities’, nor did a specific legal basis for environmental policy exist in the Treaty. A legal 

basis had nevertheless to be found to comply with the enumeration principle! The way out of 

this constitutional dilemma had been suggested in the 1972 Paris communiqué itself, which

31 Article 308 EC would then go beyond the classic international law version o f the doctrine of implied powers in 
two respects. First, it had the potential of implicating all ‘necessary powers’ and could thus go beyond those that 
were indispensable’ to fulfil the objectives o f a particular measure. Secondly, as will be seen below, Article 308 EC 
came to be used to furnish the Community legislator with another legislative instrument—something the doctrine
o f implied powers was unable to do. See generally, G. Nicolaysen, Zur Theorie von den implied powers in. den 
Europaischen Gemeinschafien; Marenco, supra n,16, 154-5.

33 J.H.H. Weiler, Supranational Law and Supranational System: Legal Structure and Political Process in the European 
Community, 380.

33 Thus Weiler claims that i t  became virtually impossible to find any activity which could not be brought within the 
“objectives of the Treaty*. This constituted the climax o f the process o f mutation and is the basis o f my claim not 
merely that no core activity o f state function could be seen any longer as still constitutionally immune from 
Community action . . .  but also that no sphere of the material competence could be excluded from the Community 
acting under [Article 308]: J.H.H. Weiler, The Transformation of Europe, 2445-6.

34 Prior to the entry into force o f the SEA, more than 200 environmentally related measures were adopted on the 
basis o f Arts. 94 and 308, thus laying the foundation for the formation o f a very specific Community environmental 
policy’: Tschofen, supra n. 16, at 477.

35 See, e.g. the Declaration o f the Council of the European Communities and o f the representatives o f the 
Governments of the Member States meeting in the Council o f 22 November 1973 on the programme of action o f the 
European Communities on the environment [1973] OJ C l 12/1-2. Part of the Preamble stated that “the tasks o f the 
European Communities are defined in the Treaties establishing the Communities; whereas in particular, in 
accordance with Article 2 o f the Treaty; the task of the European Economic Community is to promote throughout 
the Community a harmonious development o f economic activities and a continuous and balanced expansion, which 
cannot now be imagined in the absence o f an effective campaign to combat pollution and nuisances or o f an 
improvement in the quality o f  life and the protection o f the environment, whereas improvement in the quality o f life 
and the protection o f the natural environment are among the fundamental tasks o f the Community', whereas it is 
therefore necessary to implement a Community environment policy’: ibid., emphasis added.
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had called on the Community institutions to make the widest possible use of all provisions 

of the Treaties, including Article 308.36 The Member States' executives themselves suggested 

the extensive and teleological interpretation of the Treaties' objectives in combination with 

the Community intergovernmental solution represented in the legislative procedure under 

Article 308. The presence and extent of a spirit of ‘functional enumeration’37 * during the early 

1980s can be gauged by the following passage, in which J.A. Usher neatly captured the 

legislative style and the constitutional climate at the time:

[TJhose responsible for drafting Community environmental legislation appear to have found their own 

route for solving this dilemma. By about 1980, as exemplified in Council Directive 80/68 on the protection 

o f ground water against pollution by certain dangerous substances, {“ ] the recitals justify making use of 

[Article 308] on the grounds o f the necessity for Community action in the sphere of the environmental 

protection and improvement o f the 'quality o f life’, a phrase which is found neither in the recitals to the 

Treaty not in its general introductoiy provisions.. . . Nevertheless, over the years, the phrase the ‘raising 

o f the standard o f living’ was linked to improving the ‘qualify of life* and by the time this Directive was 

adopted it could be stated that legislation was justified in terms o f [Article 308] on the basis that is 

improved the quality of life, os i f  that were a Treaty objective.39

The impressionist synopsis of the birth and growth of the Community’s environmental policy 

serves as a powerful indicator o f the extent of the legislative Tree style’ of the Community 

legislator.40 There was, in the word of one commentator, ‘no doubt that practice confirmed 

the trend outlined, towards a widening o f the Community's powers and even objectives’.*1 It 

also demonstrates the absence o f federal judicial control in the process of *mutating* 

Community competences. The Court was a mute referee, leaving the constitutional 

adaptation process to the invisible hand o f the political market. The policy of judicial laissez- 

faire gave rise to the free play of legislative association: as almost any policy objective could 

be connected to one or more of the Community's general objectives in Article 2 EC,42 the 

scope of Article 308 seemed indefinite, unless there were other conceptual limits 

surrounding the Community's residual power.

36 S. 15 o f the Final Declaration. The Declaration read: They [Heads o f State or government o f six Member States 
and three future Members] agreed that in order to accomplish the tasks laid out in the different action 
programmes, it was advisable to use as widely as possible all the provisions o f the Treaties including [A rticle 308 
ECf : First Summit Conference o f the Enlarged Community, Bull EC 10-1972, 9 at 23, emphasis added.

37 Weiler, Supranational Law  and Supranational System : Legal Structure and Political Process in the European 
Community, 237.

»  [1980] OJ L20/43.

39 J .A  Usher, supra n. 16, at 32-3 {emphasis added)

40 Express recognition o f environmental protection as an independent ‘objective* only occurred more than a decade 
after the ‘environment’ had entered the scope o f the Treaty as a flanking policy. In 1985, the Court finally came to 
acknowledge (although in a different context) environmental protection as ‘one o f the Community’s essential 
objectives*: Procureur de la République v Association de defense des brûleurs d ’huiles usagées (ADBHU), para. 13. 
The SEA expressly recognised the de facto  expansion of the Community’s legislative competence through the 
insertion o f a  specific title on the environment which would more precisely define the ‘quantum’ o f legislative power 
transferred to the European level.

41 Tizzano, supra n. 16, at 53

42 Some authors even qualify the ‘objectives’ listed in the preamble to the Treaty as ‘objectives’ in the sense of 
Article 308 EC (c f  Schwartz, supra n.16, at nn. 141-146).
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b) “... in the course o f the operation o f the common market...

Textual exegesis of this phrase was bewitched from the very start by the linguistic nuances 

o f the different language versions.43 However, the reference to the operation of the common 

market suggested that the drafters had originally intended to limit Article 308's scope to the 

integration sphere of the Treaty. This result was dictated by a literal reading of Article 2 EC, 

which juxtaposed two global tasks of the Community, o f which the establishment o f the 

common market was only the first. The approximation of economic policies— falling into the 

co-ordination sphere o f the Treaty—would consequently be outside the reach of Article 308.44

From the beginning o f the 1970s, the requirement that action be adopted in the course of 

the common market posed no real conceptual limit to the Community legislator's ambitions: 

the Paris Summit called upon the Council to develop and cultivate the so-called ‘flanking 

policies' on the explicit foundation of the common market power o f Article 308, in spite of 

the obvious linguistic contradiction this would entail.45 A ïittle later, the Community would 

invoke Article 308 as a basis for legislative action in the co-ordination sphere of the Treaty, 

particularly in the field of the Community’s nascent economic and monetaiy policy.46 The 

Treaty explicitly recognized the competence of the Member States in this sphere of general 

economic policy—a fact which should not be circumvented by means of Article 308. The 

Court again allowed intergovernmental politics to reign over historical or textual arguments.

43 For example, the German version (i.e. ‘im Rahmen des Gemeinsamen Marketes■) invoked some sort o f conceptual 
framework within which the legislative activity under Article 308 EC had to take place, which was arguably not 
reproduced by the more dynamic reference to the ‘course of the operation of the common market’ in the English 
and French versions (i.e. *dans le fonctionnement du marché commun’). See, inter olid, U. Everling, *Die allgemeine 
Ermächtigung der Europäischen Gemeinschaft zur Zielverwirklichung nach Artikel 235 EWG-Vertrag’ in U. 
Everling, I.E. Schwartz, and C. Tomuschat, supra n.16, at 11.

44 W riting in 1970, Marenco (supra n.16, at 150) could still express the hope that the condition that action be 
necessary in the course of the operation of the common market meant that Article 308 EC ‘ne pouraii être invoqué 
que p ou r les secteurs du traité qui pourraient se regrouper sous Vetiquette "marché commun* à l ’exclusion donc 
essentiellem ent des secteurs relevant des politiques communes (sauf éventuellement la politique agricole’.

45 The notion of ‘flanking policies’ provided a handy label for such diverse policy areas as regional policy, research 
and development, and environmental policy, which at that time were seen as only ‘flanking’ the establishment o f a 
com m on market The classification arguably established their subordinate position vis-à-vis the core projects o f the 
Community. (See especially, R.H. Lauwaars, Artikel 235 als Grundlage fu r  die flankierenden Politiken im Rahmen der 
W irtschafts- und Währungsunion, 125) The policy fields in which Article 308 was most frequently used were the 
areas o f Tesearch and development' and ‘environmental policy.’ The former accounts for roughly one fourth, the 
latter about one fifth, o f the overall legislative output under Article 308 until the adoption o f the SEA.

46 Despite the relatively ‘clear’ textual indication in Article 2 EC excluding ‘economic and monetaiy policy’ from the 
scope o f Article 308 EC, the application o f Article 308 as a legal basis for Community activity in the field o f 
econom ic and monetary Union prior to the TEU was yet another powerful illustration of the lack of strictly 
enumerated objectives. The explicit limitation to ‘co-ordinating' measures in Article 3(g) EEC set a clear limit to the 
Community ‘objective’ in this area, with the result that the Community should not be entitled to use Article 308 EC 
as an instrument o f integration/harmonization. One of the more outspoken opponents of incorporating’ the 
flanking policies in general—and EMU in particular—into the integration sphere’ has been R.H, Lauwaars (above n. 
45, at 125), who argued forcefully that the inclusion of those policy fields required Treaty amendment. That blunt 
circumvention of textual requirements has influenced the very meaning of the phrase ‘common market’ itself as 
some authors came to argue that the notion of the common market mentioned in Article 2 EC was not the same as 
that referred to in Article 308 EC (c/. Schreiber, in: Schwarze, supra n.16, at n. 174: ’D er Begriff des Gemeinsamen 
M arktes in Art 308 ist damit nicht gleichbedeutend mit dem in A rt 2, sondern muss weiter gefasst werden. Ansonsten 
w ürden wichtige Bereiche nicht von diesem Artikel erfasst’
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The .Council’s liberal stance resulted in the practical suspension of the criterion, with the 

notion o f the common market coming to refer to the totality o f all economic activities within 

the scope of the Treaty.47 The limits of Article 308 would encompass all spheres o f activity of 

the Community—to be determined by the Community’s objectives. The requirement that 

action be taken in  the course of the operation of the common market’ has consequently 

been downgraded as a mere expression of the dynamic and functional character of the 

Community project.48 Some have even considered it as utterly ‘superfluous’.49 Whether the 

European Court will take the criterion more seriously after the enumeration principle’s 

promotion to a general constitutional principle of the Community’s legal order remains to be 

seen.50

c) The necessity test under Article 308 EC

The inclusion o f an explicit necessity test to trigger the applicability of Article 308 was to 

some extent unique and a reminder of the ‘special’ character of Article 308 in the 

Community’s system of competences: Whereas the necessity o f Community action in order 

to realize respective policy objectives in a particular policy field was simply presumed by the 

existence of an express legal power, the Treaty appeared to make the availability of 

legislative action under Article 308 conditional upon a case-by-case assessment o f whether 

supranational intervention was indeed necessary. The argumentative burden imposed on 

the Community legislator should therefore have been heavier as regards whether 

Community involvement in the specific field was recommendable.51

The concept of ‘necessity’ has always been a notoriously elusive legal fudge factor that 

grants a more or less judicially controlled degree of legislative or administrative discretion to 

the decision-making organs. In the context of determining the extent of legislative powers, it 

bears only a partial family resemblance to the principle of proportionality—whose classic

47 This understanding o f the notion of the ‘common market’ views the concept as now coterminous with the entire 
scope o f application o f the Treaty. See e.g. J.-V. Louis, The Community legal order. Article 211 EC, which empowers 
the Commission to ‘ensure the proper functioning and development o f the common market,’ is sometimes taken as 
evidence for such a broad understanding—though, o f course one could turn the conclusion on its head by arguing 
that the Commission’s power would be confined to the integration sphere o f the Treaty.

48 See Grabitz, claiming that the phrase is merely a textual reminder o f the need for a functional connection with 
the common market; Grabitz, supra n.16, at n. 60.

49 Constantinesco, Das Recht der Europäischen Gemeinschaften: Das institutionelle Recht, 275

50 Dashwood has argued in favour of limiting Article 308’s scope through a more restrictive interpretation o f the 
'operation o f the common market’ criterion on the part o f the ECJ: T believe that Article only makes sense post- 
Maastricht i f  the reference to the attainment of a Community objective in the course o f the common market begins, 
at last, to be taken seriously.’ See Dashwood, supra n.16, at 123 (emphasis in the original).

51 Article 253 EC reads as follows: ‘Regulations, directives and decisions adopted jointly by the ’European 
Parliament and the Council, and such acts adopted by the Council and the Commission, shall state the reasons on 
which they are based and shall refer to any proposals and opinions which were required to be obtained pursuant to 
this Treaty.' In the face o f the express language of Necessity’ the ECJ should have strictly enforced the requirement 
to state reasons in relation to Article 308 EC.
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function remains the balancing of public values, behind an official measure against the 

affected private interests.52 In relation to Article 308, the necessity analysis serves, however, 

a federal function as it is designed as a device for the calibration and fine-tuning of the 

extent of legislative competence (originally) transferred to the supranational level. Although 

the justiciability of the criterion seemed evident since it could hardly be assumed that the 

Contracting Parties consented to conferring such a broad discretion on the Community 

organs*,53 the early jurisprudence of the ECJ showed that even if the criterion was 

justiciable, the actual standard of review was to be very light indeed.54

The Court would not interfere with the political will, manifested in the unanimous decision 

o f the Member States, as to whether and how the Community should intervene. The last and 

decisive word was thus left to the Community’s legislative organ— the Council of Ministers. 

Who was the Court to interfere with an essentially political and integrationist solution? 

Judicial restraint translated into an almost unlimited political discretion.55 With the rise of 

the subsidiarity principle to a general constitutional principle in the aftermath of the TEU— 

now enshrined in Article 5(2) EC—a second dimension of the necessity test has become 

increasingly prominent in the academic literature. 56 The similarity of the third prong o f the 

subsidiarity principle as defined in Article 5 EC led-some authors to advocate a subsidiarity- 

style analysis inside the review of the ‘necessity’ of the political action.

The proposed ‘double necessity test*57 would first examine the abstract need for Community 

action in the face of an objective legislative need in the common market. After having 

established the existence of a (concurrent) Community competence, a second stage would 

then proceed to evaluate the necessity of adopting a Community measure as against the 

availability and desirability of national legislative solutions.58 This second dimension of the 

test thus involves a fully-fledged subsidiarity inquiry within Article 308 and would oblige the 

Community legislator to show that autonomous national action would not have been

52 The literature on the proportionality principle in Community law is immense. See generally: G. de Bürca, The 
Princip le o f Proportionality and its explication in EC Laur, T. Tridimas, The General Principles o f EC Law, especially 
chaps. 3-4 and E. Ellis (ed.), The Principle o f Proportionality in the Laws o f Europe.

53 F. Tschofen, Article 235 o f the Treaty Establishing the European Economic Community: Potential Conflicts between 
the Dynamics o f Lawmaking in the Community and National Constitutional Principles, 480-1.

54 Of. Commission v. Italyr Case 38/69 and HauptzoÜamt Bremerhaven v Massey-Ferguson GmbH, Case 8-73, 1973.

55 See also D.W. Dom, Art. 235 EWGV—Prinzipien der Auslegung—Die Generalermächtigung zur Rechtsetzung im 
Verfassungssystem der Gemeinschaften, 33-4: ‘[D]as Tatbestandsmerkmal der ‘ Erforderlichkeit" (ist] so weit 
gefasst, dass es für sich allein genommen den Gemeinschaftsorganen einen fast grenzenlosen und kaum 
kontrollierbaren Spielraum einräumen würde.’

36 See in particular, C. Calliess, Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union, 146-7 and S. 
Forester, Artikel 235 EGVund das Subsidiaritätsprinzip des Art 3b Ab$.2 EGV

57 Gericke had, as early as 1970, identified the need for a double necessity test inside Article 308. The first 
concerned the necessity of Community action in general, whereas the second examined the necessity of the 
concrete measure in the light of the principle of 'Interventionsminimums’: H.P. Gericke, Allgemeine 
Rechtsetzungsbefugnisse nach Artikel 235 EWG-Vertrag, 50-60. For a new attempt to schematize the double 
necessity test see the discussion by, inter alia, Forester, ibid.

5» Similarly Schwartz (supra n.16, at n. 200-15), who advocates a slightly different version of the ‘double necessity 
test', distinguishing the issue o f the ‘necessity to achieve the objective’ from the ‘necessity to act’. The former is 
supposed to concern only the general question whether there is a need for action, while the second would 
determine which level was entitled to act
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sufficient to achieve the desired legislative outcome.59 The move to integrating a subsidiarity 

analysis into the necessity test of Article 308 has not however received universal support. 

Veiy few doubt the usefulness—let alone the legitimacy gains—of employing the principle of 

subsidiarity as a way of enhancing judicial control over the delimitation of Article 308 

EC.60Opponents o f absorbing a subsidiarity analysis into the necessity review object that the 

former concerns the mere, exercise o f a  Community competence, whereas the: necessity 

criterion within Article 308 serves to establish the extent o f a legal power and thus the 

existence o f the Community’s competence. 61 The subsidiarity review and the necessity test 

under Article 308 should accordingly be kept apart, with the former to be conducted at a 

later stage in the judicial review proceedings, i.e. after the applicability of Article 308 EC has 

been confirmed. The ECJ has not yet decided on this point.

d) Constitutional circles: external constitutional limits and Opinion 2/94

In the face o f vague textual indicators o f the respective reach o f Article 308 EC, the existence 

of a Community procedure for formal Treaty amendment could have set a systemic external 

barrier to internal growth.62 Article 48 TEU was a textual reminder that ‘qualitative leaps’63 

in the integration process must not be brought about through the back door of the 

Community procedure set out in Article 308. The evasion of the heavy amendment 

procedure and the internal ‘constitutional safeguards’ of the Member States would be at the 

cost of jeopardizing some degree of national sovereignty and democracy.64 Prior to the four 

Trig’ Treaty amendments, there had been only a handful of cases in which the Community 

had recourse to Article 236 EEC,65 while the few judicial pronouncements exclusively

»  Compare the Final Report of Working Group V, CONV 375/01/02 at 14.

60 There is a  general consensus that the subsidiarity principle will apply to Community measures adopted under 
Article 308.

61 Cf. P. Muller-Graf, Birmenmarktauftrag und Subsidicuitatsprinzip, 51. By way o f contrast, S. Forester has argued 
that the subsidiarity principle is two-dimensional, Le. concerning both the existence and the exercise of 
Community competences. Such a wide interpretation o f the subsidiarity principle is now almost untenable as 
Article 5(2) EC has come to restrict the Community sense o f the principle solely to the exercise o f a competence.

62 See, among many, U. Hade and A. Puttier, Zur Abgrenzung des A rt 235 BCV von der Vertragsanderung, 13-17; G. 
Nafilyan, A rticle  236, in: V. Constantinesco, J.-P. Jacque, R. Kovar, and D. Simon, Treats instituant la CEE, 1544-6.

63 Tizzano, supra n.16, at 58. T o  be more specific [Article 308J cannot go beyond the bounds, described below, set 
by what has become known as the Community constitution’. The author then lists three criteria, namely the 
‘observance o f the principles essential to the organization’s structure’, the 'observance of substantial principles of 
the Community constitution’, and the ‘observance o f the general principles of law laid down by the Court o f 
Justice’, thereby anticipating to a great deal the ECJ’s stance in Opinion 2/94.

64 The second part o f Tschofen’s excellent article deals precisely with this question. She even argues that ‘[t]he 
length of the amendment procedure simply reflects the concept that a change in the basis o f the consensus on 
which the European agreement is founded not only requires the unanimous decision [in the Council] but must be 
subjected to all the constitutional safeguards necessary to secure individual rights directly affected by 
supranational rules’: Tschofen, supra n.16, at 485 (emphasis added).

65 There were only a few cases before the SEA in which the procedure had been used, namely the association 
agreement with the Dutch Antilles, the 'Merger Agreement’ o f 1965, the 1970 budgetary Treaty, the 1975 Treaty on
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concerned the ‘pre-emptive’ effect of the Community channels as regards other types of 

international legal instruments.66 Indeed, before the SEA, the intergovernmental revision 

process seemed ‘out’, with the Member States preferring the incremental functional spill

over permitted under Article 308.

A first specific ‘external’ limit on the scope of the residual power was inserted by the Single 

European Act. The'SEA officially incorporated the sensitive field o f economic and monetary 

policy into the Treaty framework, while for the first time placing a conceptual safeguard 

against the use of Article 308 to effect major institutional changes. Article 102a(2) EEC 

stated expressly that where and insofar as ‘further development in the field of economic and 

monetary policy necessitated institutional changes, the provision of [ex-] Article 236 shall be 

applicable’, thus prohibiting any covert ‘commuiutarization’ of the area through an extensive 

reading of Article 308.67 68 The method of expressly excluding the availability of the 

Community’s general powers in specific sectors increased in later Treaty amendments. In 

the areas of vocational training and education, culture, and public health, we encounter a 

serious attempt after the Maastricht Treaty to seal off the ‘intergovernmental redefinition’ of 

the Community’s competences in those policies from the general harmonization power 

under Article 95 EC. It has been argued that this explicit ‘external’ constitutional prohibition 

to intervene into those areas via harmonization must, mutatis mutandis, be extended to 

Article 308.66

The first more general note on the conceptual interaction between the Community’s residual 

power on the one hand and the Community amendment procedure in Article 48 TEU was 

delivered in Opinion 2/94.69The ECJ had been requested, under the ex ante control 

procedure for the conclusion of international agreements set out in Article 300(6) EC, to 

check the legality of the accession of the Community to the European Convention of Human 

Rights (ECHR) without Treaty amendment. There was of course no express power to accede 

to the ECHR in the Treaty, nor could a parallel competence easily be inferred on the basis of 

an internal human rights competence. In the absence of a specific express or parallel power, 

the competence to accede to the Convention system had to be viewed in light o f the 

possibilities of the Community’s residual power. In its opinion the Court characterized the

the statute of the European Bank, and finally the 1975 budget Treaty that created the Court o f Auditors. [Cf. 
Nafilyan, above n. 62, 1544-6.)

66 See, e.g., Independent Television Publications Ltd v Commission o f the European Communities, Case T-76/89, in 
which the CFI ruled at para. 76 that ‘Member States may not set aside the rules arising out o f the Treaty by 
concluding an international agreement or convention. I f  they wish to do so, they must use the procedure provided 
for in [Article 48 of the TEU]’. Similarly, see: Defrenne v Société anonyme belge de navigation aérienne Sdbena, Case 
43-75, para.58, where the ECJ stated that ‘[ajpart from any specific provisions, the Treaty can only be modified by 
m eans o f the amendment procedure carried out in accordance with [Article 48 TEU]’.

67 Emphasis added. The Article was replaced by a new version under the Maastricht Treaty.

68 See: M. Niedobitek, Die kulturelle Dimension im Vertrag über die Europäische Union, 364, as well as Lenaerts, 
Education in European Community Law after ‘Maastricht“, 36. See equally Schwartz (supra n. 16, at nn. 50-51 
(emphasis added)): ‘Unanwendbar ist (Artikel 308} insoweit, als eine andere Vertragsvorschrift eine Methode zur 
Verw irklichung eines der Gemeinschaft gesetzten Zieles ausdrücklich aussch lieftt. .  . [Artikel 308} sieht daher fu r  die 
Verw irklichung der Ziele der Artikel 126, 127, 128, und 129 keine Befugnisse zur Rechtsangleichung vor,’

69 O pin ion 2/94
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function and outer limits, of Article 308 EC for the first time. The Community's residual 

power was:

designed to fill the gap where no specific provisions o f the Treaty confer on the Community institutions 

express or implied powers to act, if such powers appear none the less to be necessary to enable the 

Community to carry out its functions with a view to attaining one o f the objectives laid down by the 

Treaty. That provision, being an integral part of an institutional system based on the principle o f conferred 

powers, cannot serve as a basis for widening the scope of Community powers beyond the general 

framework created by the provisions o f the Treaty as a whole and, in particular, by those that define the 

tasks and the activities of the Community. On any view, [Article 308) cannot be used as a basis for the 

adoption o f provisions whose effect would, in substance, be to amend the Treaty without following the 

procedure which it provides for that purpose.70

The framework of the Treaty was, accordingly, defined by the Community’s tasks and 

activities as set out in Articles 2 and 3 EC. These abstract programmatic provisions would 

form the outer conceptual circle within which any legislative activity of the Community 

organs had to take place.71 The Court adopted and confirmed the formulation and logic of 

Article 5(1) EC. Instead, however, of delivering a decision on whether the protection of 

human rights constituted an independent objective o f the integration project,72 the Court— 

prudently to some, cowardly to others—concentrated on the external constitutional limit any 

interpretation of Article 308 would encounter. The judicial reasoning in this second part of 

the judgment is as follows: the accession of the Community to the European Convention of 

Human Rights would entail a modification of the system for protecting human rights in the 

Community with “fundamental institutional implications for the Community and for the 

Member States, would be of constitutional significance and would therefore be such as to go 

beyond the scope of [Article 308]. It could be brought about only by way o f Treaty 

amendment. It must therefore be held that, as Community law now stands, the Community 

has no competence to accede the Convention”.73

70 Ibid., paras. 29-30 (emphasis added).

71 Whether the Court consciously mentioned the notions task’ and ‘objective’ in a careful attempt to limit the 
constitutive function o f Article 308 to areas directly linked to Article 2 and 3 EC must be determined in future 
jurisprudence. If it were so, the Preamble to the Treaty could not be a source of ‘autonomous’ aims o f the 
Community, but could only assist in the interpreting Articles 2 and 3 or any o f the sectoral aims. The opinion 
might therefore be considered as a first clarification o f the notion o f ‘objective’ in Article 308 EC. See U. Hade and 
A. Puttier, Z u r Abgrenzung d esA rt 235E C V  von der Vertragsanderung, 17.

72 Although the Treaty made a few scattered explicit references to human rights (and in spite of human rights being 
part of the general principles o f law), respect for human rights would, according to the ECJ, be only a condition of 
the lawfulness o f Community acts. The laconic reasoning on the part of the Court might he taken to mean that the 
Court did not exclude the possibility o f considering a human rights policy as an autonomous objective or task of 
the Community (consider paras. 32-34 o f the judgment). See P. Alston and J. Weiler, who assert that ‘[a]t no point 
in that Opinion did the Court suggest that the protection o f human rights was not an objective of the Community, 
nor did it say that the Community lacked competence to legislate in the field o f human rights’: P. Alston and J.H.H. 
Weiler, An “Ever Closer Union* in Need o f  a Human Rights Policy: The European Union and Human Rights, in: P. 
Alston, M. Bustelo, and J. Heenan (eds.), The EU and Human Rights. See also: Grant v South-West Trains Ltd., Case 
C-249/96, para. 45, where the Court stated that ‘although respect for the fundamental rights which form an 
integral part o f those general principles o f law is a condition of the legality of Community acts, those rights cannot 
in themselves have the effect o f extending the Treaty provisions beyond the competences of the Community’.

73 Opinion 2/94, paras. 35-36
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Article 308 would always encounter an external border in the constitutional and 

institutional identity o f the Community system. Modifications of the Treaty system, which 

have fundamental institutional implications’ or have any other ‘constitutional significance’, 

would go beyond the scope of Article 308.74 Of course, all these criteria only promise to 

ensure a more transparent vertical demarcation of competences. The circularity o f the 

Court’s reasoning (The use of Article 308 will be unconstitutional where it goes beyond the 

constitution1) is yet another specimen of the dialectic of constitutional interpretation: the 

extent and nature of a single provision are informed by, and themselves inform, the extent 

and nature of the constitution.75 Article 308 is not limited by the scope of the Treaty but to 

some extent represents and defines it. Instead of clear criteria, we are left with a paradox as 

old as the interpretation of foundational texts. However, the ECHR case might perhaps be 

viewed as the first expression of a new judicial rigour with which the Court is to set 

constitutional limits to the Community’s general legislative competences.76 After all, as 

regards Article 308 EC, the Court mentioned the exceptional nature of the general legislative 

power as well as insisting on ‘some’ connection between that competence and the objectives 

o f the Community. Whether the Court’s opinion, however, ushered in a trend to ‘marginalize’ 

Article 308 EC yet again remains to be seen.

2. The "Subsidiary Nature** o f Article 308 in the System of Com m unity Com petences

The Community legislator can avail of its competence under Article 308 EC only where it 

otherwise lacks the ‘necessary powers’ in the Treaty. This precondition, which is 

conventionally termed the Article’s subsidiary nature vis-d-vis specific legal bases, should 

have placed Article 308 from the outset in the second row of the Community’s system o f 

competences. However, what did the Treaty mean by ‘necessary powers*? Should a 

restrictive interpretation be given to the subsidiary character of the provision with the effect 

that the Article could not apply wherever a specific competence was relevant? In other 

words, did the phrase refer to an insufficient material competence only, or did it more

74 Ibid., para. 35. Note the interesting linguistic similarity with the Court’s Opinion 1/76 on the validity of the draft 
agreement on the establishment o f a European Laying-up Fund, where the Court stated that such an agreement 
would ‘constitute both a surrender of the independence o f action of the Community in its external relations and a 
change in the internal constitution of the Community by the alteration of essential elements of the Community 
structure’ {cf. Opinion 1/19761 para. 12).

75 This is  the hermeneutic circle of constitutional theory, which has been nicely captured by Weiler in the following 
passage: *We find ourselves in the classical situation of constitutional interpretive theory: Rather than the Article o f 
the “constitution'’ giving us a precise key to the constitutional doctrine (and so to indicate the limits to 
jurisdictional expansion) it will be the evolving constitutional doctrine which will have to give us the key to a proper 
interpretation of the Article’: J.H.H. Weiler, Supranational Law and Supranational System: Legal Structure and 
Politica l Process in the European Community, 356.

76 Cf. Germany v European Parliament & Council Case C-276/98 [2000] ECR 8419, where the ECJ annulled the 
Tobacco Advertising Directive on the ground that the Community had no legislative competence under Article 95 
EC.
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broadly include the envisaged instrument of intervention? The following section will examine 

the attention—academic as well as judicial—which this criterion has received in the past 

four decades, It will first analyse what is covered by the notion of ‘necessary power' before 

highlighting the constitutional transition from a ‘soft* to a ‘strict’ enforcement of the Article’s 

subsidiary nature.

a) The two dimensions o f power: Regulatory instruments and Article 308 EC

Article 308’s capacity to extend the material dimension of the Community’s legislative reach 

beyond the strictly textual core of its specifically enumerated competences shows some 

functional similarity with the teleological method and the doctrine of implied powers.77 The 

Article could be used even afier and beyond the scope given to a specific policy competence 

by the two more restrictive interpretive methods. Wherever the Community lacked material 

competence, there was no argument that the Community had not been vested with the 

‘necessary powers’. Could the general power under Article 308, however, be equally invoked 

to reinforce the legislative power of the Community in cases in which it did not fall short of a 

material competence, but where the form  of intervention envisaged by the specific legislative 

power was judged inefficient to accomplish the desired regulatory goal?78 Neither teleological 

interpretation nor implied powers can be used to reinforce the ‘instrumental’ aspect of a 

Community competence. Only a wide interpretation of Article 308 EC could have provided a 

constitutional tool to equip the Community legislator with another regulatory instrument 

were a higher regulatory or normative intensity considered necessary for the 

accomplishment o f the objective in view.79

Article 308 authorizes the Council to adopt ‘appropriate measures’— an open reference to 

the unrestricted availability of the catalogue o f instruments enumerated in Article 249 EC.80 

Accepting the second constitutional function o f Article 308 as an instrumental 

reinforcement would therefore make the residual power applicable wherever the Treaty did 

not place all regulatory instruments at the disposal of the Community legislator. Early 

academic commentary was divided on this question. Some authors argued forcefully against 

such a wide reading: ‘[w]hen the Community Treaties granted powers of action to the 

Community organs in a given field’, claimed A. Giardina, they certainly meant to relate the

77 According to constitutional doctrine, teleological interpretation cannot extend a competence, but constitutes 
merely an interpretive tool to determine the extent o f a competence.

78 See H.P. Gericke, Allgem eine Rechtsetzungsbejugnisse nach Artikel 235 EWG-Vertrag, 63—4 for one o f the first 
academic discussions on this point.

79 See generally, G. Nicolaysen, Zur Theorie von den implied powers in den Europäischen Gemeinschaften and R. 
Böhm, Kompeteruzauslegung und Kompetenziücken im Gemeinschaftsrecht

80 For a discussion o f the various legislative instruments under Article 249 EC, see: R. Schütze, The Morphology o f 
Legislative Pow er in the EC: Legislative Instruments and the vertical Division o f Pow er (forthcoming).
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degree o f integration in that sector to the quantum o f powers attributed to these organs’.81 

The thrust of the argument is that where the Treaty had expressly provided the Community 

with a material competence, the intensity of the power was clearly indicated by the Treaty 

and should not be allowed to be modified by means of Article 308. The Community could 

simply not be said to lack the "necessary powers’, where the Treaty provided for a specific 

form of intervention into the common market. .The normative weight of this argument 

seemed, however, strangely at odds with the actual use of Article 308 EC since the early 

days of the Community.82 Moreover, what real difference would it make for the 

implementation of one of the Community’s objectives whether the Treaty provided an 

insufficient power as opposed to none at all?83

The Community legislature had indeed long cultivated this second constitutional function of 

Article 308 EC, but it was only in Massey Ferguson84 that the technique of supplementing 

specific competences with Article 308 as a means of modifying the effect of legislative 

intervention came under judicial review for the first time. In a preliminary reference from the 

Bundesfinanzhof, the validity of a regulation based on Article 308, dealing with the common 

valuation of imports from third countries, was put before the European Court of Justice 

(ECJ). The crux of the case was not whether the Community legislator could handle the 

material subject-matter of the regulation.85 The case concerned rather the still relatively 

underdeveloped jurisprudence on the Article’s subsidiary nature in relation to other 

enumerated powers, as well as the possibility of using Article 308 to fill a gap in the

81 A. Giardina, The Rule o f Law and implied powers in the European Communities, 106, emphasis added. See also H- 
J. Rabe, Das Verordnungsrechts der Europäischen Wirtschaftsgemeinschaßt 71: 'Darüber hinaus sind dort, wo 
Befugnisse auf die Gemeinschaft übertragen worden sind, Möglichkeit und Intensität von Eingriffen in die 
innerstaatlichen Rechtsordnungen meist abgestuft; wo z.B. mit Rücksicht auf die Mitgliedstaaten und die 
Besonderheiten ihrer Rechtsordnungen nur Richtlinien der Gemeinschaft oder lediglich unverbindliche 
Empfehlungen vorgesehen sind, können sich Rat oder Kommission nicht unter Berufung auf ein allgemeines 
Rechtsetzungsrecht durch den Erlass von Verordnungen hinwegsetzen.’ This academic camp was referred to by 
Advocate General Trabucchi in Hauptzollamt Bremerhaven v Massey-Ferguson GmbH, Case 8-73, 912.

82 A look at the statistics on the use of the general power shows forcefully that Article 308 EC was predominantly 
used as a method of having recourse to the immediately and directly effective legislative instruments o f the 
Community, i.e. regulations and decisions. In the first phase from 1958-72, out of the 26 legal acts which the 
Article had served as a legal base, 26 were regulations. The absolute and striking preference of those acts—as 
opposed to the directive—continues to characterize the practice of the Community’s general power to the present 
day. See the excellent statistical evaluation by M. Bungenberg, Artikel 235 nach Maastricht—Die Auswirkungen der 
Einheitlichen Europäischen Akte und des Vertrages über die Europäische Union a u f die Handlungsbefugnis des A rt 
235 EGV, 45-99.

83 This was stated by H.P. Ipsen: *Ob eine Handlungsermächtigung in Betracht kommt, wenn eine Einzel- 
Handlungsermächtigung eines Gemeinschaftsorgans zwar besteht, diesem zur Zielverwirklichung aber nicht 
ausreichend erscheint, ist umstritten. Ein Verfahren zur Stärkung oder Ausweitung bestehender Ermächtigungen 
stünde zur Verfügung, um die rechtliche Intensität der verfügbaren Handlungsformen zu erhöhen (also statt 
Richtlinien zum Erlaß von Verordnungen zu befugen), wenn Artikel 235 EWGV, 203 EAGV mit ihrer Punktion der 
Lückenschließung extensiv auch auf das Rechtsfolgeelement der Einzelhandlungsermächtigung bezogen werden 
durften. Für diese Annahme sprechen gute Gründe. Denn eine Lücke im Ennächtigungssystem, die es gerade zu 
schließen gilt, liegt immer dann vor, wenn die fraglichen Vertragsziele mit verfügbaren Befugnissen nicht zu 
verwirklichen sind—gleichgültig, ob solche überhaupt fehlen oder aber unzulänglich sind’: Ipsen, Europäisches 
Gememschaftsrecht,423.

84 Hauptzollamt Bremerhaven v Massey-Ferguson GmbH, Oase 8-73

85 In relation to the need for Community action, the Court explained that the current degree of uniformity under the 
Brussels Convention on the Valuation o f Goods for Customs Purposes (1950) did not ensure the uniformity 
required under Community law since the signatory states were entitled to amend certain matters on their own 
motion (para. 3 of the judgment). In the words of the Advocate General: Tt is certain that the differences, however 
small between the national customs provisions in force for the application of the Common Customs Tariff can 
distort competition and cause deflections of trade’: ibid., 911.



instrumental dimension of the Community’s powers. .The EC Treaty had provided for a 

number of dispersed specific competences touching on the regulation of imports from third 

countries—each representing a very particular quantum of sovereignty transferred to the 

supranational organs of the Community. In relation to the customs union, Article 23 EC laid 

down general principles, Article 27 EEC (now repealed) envisaged the adoption of 

recommendations to harmonize customs, matters, while the scope of Article 28 EEC (now 

repealed) was restricted to the alteration or suspension o f the common customs tariff. 

Article 94 EC seemed equally suitable as regards the object o f the regulation, yet it provided 

only for directives—a form of intervention which, in the eyes of the Community legislator, 

did not provide a really adequate solution. The specific competences under the common 

commercial policy were similarly unsuitable as regards the form and intensity of regulatory 

intervention: only recommendations could be adopted under Article 131 EC, while Article 

133 EC was not yet applicable, for the challenged measure had been adopted before the end 

of the transitional period. In short, none o f the six specific Articles allowed recourse to the 

desired immediate and unifying effect that only a regulation could produce for the intended 

customs valuation scheme.

The Treaty had simply not provided such a power, and yet the Community legislator had 

insisted that the functioning of a customs union required ‘of necessity the uniform 

determination of the valuation for customs purposes’ to ensure a uniform level o f protection 

throughout the whole Community.86 For that reason the Council had added Article 308 EC 

as a joint legal base. The ECJ confirmed the legitimacy o f this second constitutional 

function o f Article 308 in its judgment. The residual power could also apply where the 

Community legislator lacked the ‘necessary instruments’ in areas in which the Treaty's 

specific powers would actually already apply. The Community legislator was thus entitled to 

add Article 308 as a joint legal base to adjust the regulatory intensity of Community action 

to the needs of the desired objective.

This second constitutional function o f Article 308 would stretch the system of vertical 

competences in a new direction and find no functional equivalence in even the most daring 

applications of teleological interpretation or the doctrine of implied powers.87 The possibility 

of reinforcing the intensity o f Community legislative action in an area of attributed 

Community competence was indeed the prime incentive for the Community to add Article 

308 as a complementary legal base during its first evolutionary stages. The price for greater 

regulatory power was to assure a consensus in the Council—an acceptable barter and

86 Ibid., para. 3 (emphasis added).

87 The dual functions o f Article 308 in the Community’s system o f competences thereby escape the confines of a 
pure discussion of the enumeration principle and spills over into the neighbouring domain o f the subsidiarity and 
proportionality principles. This follows from the fact that, in this context, Article 308 is employed as a regulatory 
intensifier, which concerns the how* rather than the “whether’ o f Community action. Following the TEU, the 
question o f the intensity o f  the anticipated regulatory intervention by the Community legislator has been associated 
with the proportionality element of the principle o f subsidiarity as defined by Article 5 EC. See generally, Edinburgh 
Presidency Conclusions o f 11-12 Dec. 1992 (Bull. EC 12-1992, p 9ff.) as well as Protocol No. 30 on the Application 
of the Principles of Subsidiarity and Proportionality added by the Amsterdam Treaty.
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rather the rule than the exception at a time when the Luxembourg compromise was a live 

reality. The greater regulatory flexibility on the part of the Council however, dealt a further 

blow to the conceptual transparency in the division of vertical powers between the 

Community and the Member States.

b) From a *soft'  to ‘ strict' subsidiary nature

The judgment in Massey Ferguson was at once a textbook example for the student of 

judicially induced administrative engineering and the Court’s reputed 'active passivism’. 

Despite the Court’s strong preference for applying the Community’s specific powers in the 

area o f the customs union—with the help of a vezy wide concept of implied powers88—the 

Court did not enforce Article 308’s subsidiary nature for the latter’s sake. There was ‘no 

reason’, maintained the Court, ‘why the Council could not legitimately consider that 

recourse to the procedure of [Article 308] was justified in the interest of legal certainty’, 

especially as the division of powers between the institutions had not been ignored.89 The 

position had clearly been preferred by Advocate General Trabucchi:

It would certainly be against the spirit o f the system created by the Treaty if the Commission or the 

Council were to consider it necessary to act on the basis of [Article 308] in a case where other provisions of 

the Treaty already provide suitable powers. . . .  In the present case, in the absence o f an express and dear 

provision o f the Treaty specifically empowering the enactment of this Regulation, one must dismiss the 

idea that because the provision was prudently based on the general authorising rule o f [Article 308[, such 

fact would possibly constitute an irregularity liable to render it invalid.90

The ambiguity and lack o f clarity as to the exact scope of the legal bases at hand should not 

work unduly to restrict the discretionary powers of the legislature. In case of doubt, the 

Court would allow recourse to the general power. The lightness of the judicial review o f the 

political choice of legal basis opened a period of judicial indifference as to the Community 

legislator’s preferences. The judicial self-restraint permitted a reciprocally large margin of 

administrative discretion—principally of the Council. Dead was the 'subsidiary’ character of 

Article 308 and the provision became a real legislative alternative—in fact one of the

08 The Court actually suggested that the gap between the Community’s objective and the extent of its express 
regulatory power could be bridged by means o f a very wide -  and arguably unconstitutional- use o f the ‘effet utile1 
doctrine (Hauptzollamt Bremerhaven v Massey-Ferguson GmbH, Case 8-73, para.4). The appeal to the effet utile of 
the provisions- the French version o f the above passage conveys this even better- might have been sufficient to 
Im ply ’ the power to pass the regulation.

89 Ibid., para. 4.

90 IbicL, at 913-14 (emphasis added).
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favourite alternatives of the Council.. In dubio pro Article 308. In dubio pro decisional 

intergovemmentalism.91

But the end of this period of judicial indifference was to be spurred by the SEA and the 

renaissance of qualified majority voting (QMV). In a competence system dominated by QMV, 

recourse to Article 308 as a joint legal base was poised to adversely affect the political stakes 

of multiple institutional’ actors in the legislative process—and was therefore destined to 

decline.92 In the period following 1987, one can indeed detect a stricter stance regarding the 

use of Article 308 as a joint legal basis in cases where its addition would exclude the 

possibility of qualified majority voting.93 The most famous pronouncement of this new spirit 

was made in a judgment in the immediate aftermath of the coming into force of the Single 

European Act.

Commission v Council94 indeed presents a nice counterpoint to Massey-Ferguson. The Court 

had for the second time to handle the interplay between its preferred wide teleological 

interpretation of specific powers—in this case again Article 133 EC—and the applicability of 

Article 308 EC on the judicial table.95 The Court's standard o f review showed a transition 

from a ‘soft* to a ‘strict' enforcement of the Article’s subsidiary nature: The choice o f legal 

basis did not depend on ‘an institutions conviction as to the objective pursued’ but must be

91 The judgment revealed an imperfect coherence in the legislative preferences o f the different institutional actors 
involved: *Even a first-glance analysis o f Community practice reveals its imperfect coherence. On the one hand, the 
Court o f Justice broadly interprets one or several o f the European Treaties’ rules and draws from them an implicit 
allocation o f powers o f action; on the other the Council, as if rather unsure o f  the automatic granting o f  implied 
powers, tends to found its own decisions on [Article 308]: A. Giardina, The Rule o f  Law and implied pow ers in the 
European Communities, 105, The disharmonious interinstitutional duet between the Community legislature and the 
judiciary had been ‘resolved* by the latter’s anti-formalistic attitude as regards the subsidiary nature o f Article 308. 
This development had been predicted by Nicolaysen {supra n.16, at 139): ‘Es versteht sich im übrigen von selbst, 
daß die Organe bei Zw eifeln über die Ableitung von im plied powers o fi das Verfahren nach (Artikel 308] vorziehen 
werden, um den Rechtsakt nicht der Gefahr der Ungültigkeit auszu.setzen.Dies g ilt umso mehr, als das Verfahren von 
(Artikel 308} keine größeren Umstände erfordert als in  vielen Fällen die gewöhnliche Rechtsetzung: einstimmigen 
Ratsbeschhiss a u f Vorschlag der Kommission und Anhörung des P a rla m e n ts See also H.P. Gericke, Allgemeine 
Rechtsetzungsbefiignisse nach Artikel 235 EWG-Vertrag, 60.

92 The adoption of the SEA—the first fundamental Treaty reform undertaken since 1957—was in many respects a 
constitutional breakthrough. First, the Treaty reform concretized and inserted new  sector-specific competences in 
the Treaty framework. The broadening of the range o f specific competences triggered a reciprocal reduction in the 
demand for the subsidiary power under Article 308 in those respective areas. The literature on the implications of 
the SEA is immense. Two powerful examples of the debate that followed the coming into force of the SEA— each 
reaching rather different conclusions—can be found in C.-D. Ehlermann, The Interned Market follow ing the Single 
European Act, as well as, P. Pescatore, Some Critical Rem arks on the *Single European Art.

93 In relation to Article 133 EC see, Hellenic Republic v Council o f the European Communities, Case C-62-88. With 
respect to Article 308’s border with Article 95 see, Kingdom o f Spain v Council o f the European Union, Case C- 
350/92. In Germany v Council o f the European Union /Bananas), Case C-280/93, where the Federal Republic had 
argued that the disputed Council regulation had exceeded the scope o f the Community’s powers in the agricultural 
field and should therefore have been based on Article 308 or 310: Tn this respect it should be noted, firstly, that 
[Article 37] o f the Treaty is the appropriate legal basis for any legislation concerning the production and marketing 
o f agricultural products listed in Annex Q to the Treaty which contributes to the achievement of one or more o f the 
objectives of the common agricultural policy set out in  [Article 33] o f the Treaty. Consequently, even where that 
legislation is directed both to objectives o f agricultural policy and to other objectives pursued on the basis o f other 
Treaty provisions, the existence of those provisions cannot be relied on as a  ground for restricting the field of 
application o f [Article 37] o f the Treaty’: para. 54.

94 Commission o f the European Communities v Council o f  the European Communities (Generalized tariff preferences), 
Case 45/86

95 The case concerned a dispute between the Commission and the Council as to' the right legal basis for a  number 
o f Council regulations establishing generalized tariff preferences for certain products originating in developing 
countries. The Council had adopted the measures by employing the joint legal bases of Arts. 133 and 308 EC 
arguing that the contested regulation would have not only commercial policy aims, but also major development 
policy objectives. The measures would consequently go beyond the scope o f the common commercial policy.
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‘based on objective factors which .are amenable to judicial review'.96 During the legislative 

phase the Commission had already insisted that the Community's powers under the 

Common Commercial Policy provisions alone were sufficient, condemning the 

complementary use of Article 308 EC by the Council as illegal. The Court's approach to the 

subsidiary character of Article 308 EC was indeed strict. It would follow from the very 

wording of that provision that “its use as a legal basis for a measure is justified only where 

no other provision of the Treaty gives the Community institutions the necessary power to 

adopt the measure in question. It must therefore be considered whether in this case the 

Council had the power to adopt the contested regulations pursuant to [Article 133] of the 

Treaty alone, as the Commission maintains".97

After a daring teleological interpretation o f the Community's powers under its common 

commercial policy title,98 the Court’s findings confirmed the Commission’s position: the 

contested regulations could have been passed on the basis of Article 133 EC alone, since an 

interpretation of the objectives and the wording of Articles 131 EC if. were ‘sufficiently 

broad’ to encompass aspects of development policy. The significance of Generalized Tariff 

Preferences went far beyond its commercial policy horizon. The Court used the occasion to 

announce new judicial guidelines for a constitutional context now characterized by QMV.- In 

order to defend the Community’s supranational powers against a return to decisional 

intergovemmentalism in the Council, the ECJ would apply a rigorous review of the 

availability of Article 308. Unlike the judicial indifference in Massey-Ferguson, arrived at 

under and within the climate of the Luxembourg Accords, the Court would now strictly 

enforce the general power’s subsidiary nature. After having examined the institutional 

practice on the use of Article 308 EC as regards its material scope and its subsidiary 

character, we shall move to the more evaluative and normative question of the Article’s 

character within the Community legal order, in particular its place in the Community’s 

system of legislative competences.

3. R ound and Around: Classifying Article 308 ’s Conceptual Nature

Article 308 is a ‘borderline’ provision. Its strange twilight character results not only from its 

‘geographic’ position at the edges of the Treaty. The Article itself has come to define the 

boundaries of the European Community’s legislative sphere, standing somewhere between

96 Commission o f the European Communities v Council o f  the European Communities (Generalized ta riff preferences), 
Case 45/86, para. 11.

97 Ibid ., para. 14.

94 The Court quoted Opinion 1/78 and stated that ï t  would no longer be possible to cany on any worthwhile 
common commercial policy if  the Community were not in a position to avail itself also o f means o f action going 
beyond the instruments intended to have effect only on the traditional aspects of external trade. A  “commercial 
policy* understood in that sense would be destined to become nugatory in the course o f time’ (ibid., para. 20).
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the codified Treaty text and the future o f the European Community.®9 Does Article 308 EC 

still represent a ‘normal* competence o f the Community and, if not, what sort of power does 

the legal base represent? How does the competence fit into the Community’s vertical order of 

competences? Many a label has been given to Article 308 EC in the course of the last four 

decades. The degree of inventiveness on the part of the academic community as well as the 

judicial branches testifies to the conceptual elusiveness of an Article that seemed to escape 

the net of classic international and constitutional legal vocabulary. Amid the range of 

conceptual ‘tags’ we find the following characterizations of Article 308 EC: the provision is 

said to be the Community’s ‘codified implied power doctrine’,99 100 the Community’s 

‘Kompetertzerweiterungsvorschriff,101 the Community’s ‘competence reservoir’102 or ‘residual 

power’,103 or, finally, the Community’s ‘Kompetenz-Kompetenz?.104

The diversity of categorizations o f Article 308 EC is, as D.W. Dorn has sharply observed, 

significant as each author would— consciously or subconsciously—‘derive’ some normative 

conclusions from his preferred conceptual characterization as regards the general power’s 

legitimate scope and function.105 The nature and meaning of the Article were indeed often 

already in the eye o f the beholder: those viewing the Community as the offspring of an 

international treaty, and therefore governed by the ‘normal’ doctrines of international law, 

would construct the competence under Article 308 restrictively in order to maximize the

99 The wording o f the provision already seems perplexing as it speaks of giving the Community a power "where this 
Treaty has not provided the necessary powers’—suggesting that the Article would somehow be 'outside' the Treaty 
framework. This dreuius virtiosus has been one o f the sources o f conceptual trouble and confusion surrounding the 
provision. The illogicality o f the wording has been nicely pictured by  D.W. Dom who points put that this may very 
well have been the origin o f such characterizations o f Article 308 EC as * VertragsabrunungsklauseV, i.e. a provisions 
that complements the scope o f the Treaty, and which is to some extent ‘outside’ the normal Treaty {cf. D.W. Dora. 
Art. 235 EWGV—Prinzipien der Auslegung—Die Genertdermächtigung zur Rechtsetzung im Verfassungssystem der 
Gemeinschaften, 40-41).

100 Cf. von Meibom, supra n.16; A. Giardina, The R u le o f  Law and implied powers in the European Communities. See 
also J. Shaw, who described Article 308 as ‘a specific expression o f the concept of implied powers': J. Shaw, 
European Community Law, 92.

101 This was the term adopted by the German Supreme Court in its Maastricht decision (cf. BVerfGE 89, 155 -  
Maastricht (1993), 196.). For similar statements see Nicolaysen, supra n.16, at 129 (Article 308 = ‘Kompetenz- 
Ergänzung); Constantinesco, supra n.16, at 272 (Article 308 “  ‘Ermächtigung zur sog. Kompetenzausdehnunrfl; 
Tizzano, supra n.16, at 50 (Article 308 *  ‘instrument for extending Community powers’). See also one o f the ECJ’s 
first announcements on the nature of Article 308 in N V  Internationale Crediet—en Handelsvereniging ’Rotterdam’
and De Coöperatieve Suikerfabriek en Ra/ftnadery G~A. ‘Puttershoek’ v The Netherlands: ‘(Article 308) offers a 
supplementary means o f  action  and applies only in the cases for which the Treaty has not provided the necessary 
powers for the realization o f the object in view’: Case C-73&74/1963 (1964) ECR 1 at 13 (emphasis added).

103 Cf. Schwartz, supra n.16 at n. 2.

103 Cf. G. de Bürca and B. de Witte, The Delim itation o f  Powers between the E U  and its Member States, 16; S. 
Weatherill and P. Beaumont, E U  Law, 157.

104 Very few authors actually classify Art. 308 EC as a  ‘competence to create a competence’. See, however, von 
Meibom, above n. 16, at 2166, who asserts that ‘Art. 235 gibt dem Rat eine Kompetenz, sich selbst durch 
Rechtsakte neue zusätzliche Kompetenzen zu hoheitlichem Handeln bewilligen zu können.’ See also F. Meier, Die 
Mitwirkung der Bundesregierung bei der Gesetzgebung der Europäischen Gemeinschaften. Ipsen, Europäisches 
Gemeinschaftsreckt, 476 only recognizes a ‘constitutive’ effect o f Art. 308 EC (‘einstimmige Ratsentscheidung . . . 
durch die Befugnisse begründet werden1). Discussing the relationship between the scope of the doctrine of implied 
powers and those o f the general powers o f the EC Treaty, Giardina came to conclude that such general clauses 
*provide for an ad hoc procedure for granting new powers to the Community’ (Giardina, supra n.16, at 102). This 
was put in more explicit terms by, E. Steindorff, pointing out. that ‘die Kompetenz-Kompetenz der Gemeinschaft, 
hat sich im Rahmen des Art, 235 EWGV mindestens faktisch durchgesetzt': E. Steindorff, Grenzen der EG 
Kompetenzen, 114 (emphasis added)).

los D.W. Dorn, Art. 235 EWGV—Prinzipien der Auslegung—Die Generalermächtigung zur Rechtsetzung im 
Verfassungssystem der Gemeinschaften, 19.
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protection of national sovereignty and reciprocally minimize the .amount of power 

transferred to the Community. Those authors would emphasize the exceptional nature of the 

provision and argue for a teleological reduction’ of the scope o f Article 308. The Article 

should be limited to those exceptional cases in which additional transfers of power were 

strictly speaking ‘necessary’ or indispensable’ for the continued operation of Community 

affairs. Its exceptional normative character required a  restrictive interpretation of the 

provision.106 This led a number o f commentators to identify Article 308 as the ‘codified 

version of the implied powers doctrine’—a characterization that implies a high 

argumentative burden on the Community legislator to justify recourse to the Article and 

requiring the Community judiciary to apply a strict standard of review in annulment 

actions.107 108 There were admittedly no textual indications in the wording of Article 308—nor 

was there a unified academic consensus in favour of reducing Article 308 to an instrument 

for the canalization of implied powers106—and the ‘constitutionalists’ among the European 

commentators would make a strong case for the use of the competence as an autonomous 

legal base in its own right.

Academic unity only seemed to exist in respect of Article 308’s constitutional function as a 

tool to fill the gaps within the Treaty.109 However, according to which criteria could a ‘gap’ be 

assumed to exist in the EC Treaty? And what type of gap could Article 308 legitimately fill? 

The concrete answers to those abstract questions depended again to a great extent on the 

political and legal preconceptions of each author. The next section will explore some o f the 

conceptual disagreements about the nature and function o f Article 308 in the Community’s 

system of legislative competences. Since the limits of Article 308 have ultimately come to 

coincide with the limits of the constitution itself, the Article’s rise into a powerful legal base 

has itself led to questions as to the Article’s proper place in the Community’s system of 

competences. The immanent tension and dialectic relationship between the enumeration 

principle, on the one hand, and Article 308 EC, on the other, has been at the heart of much 

conceptual confusion in the past. The various accounts and ‘conceptualizations’ will be 

discussed in this section.

106 Thus Marenco (supra n.16, at 147) agrees to some extent: Tour comprendre la ratio legis de l*[azticle 308] du 
traité C.E.E. il faut partir de la contestation que les compétences normatives attribuées par le traité aux 
institutions ne résultent pas d'une disposition de caractère général, mais bien d'une série de disposition spécifique 
qui les  définissent chaque fois d'une manière plus ou moins précise. Il y a un souci constant dans le traité d’éviter 
que des disposition de caractère général puissent être interprétées de façon à élargir indéfiniment les pouvoir des 
institution. ’

107 Von Meibom, supra n.16, at 2168, stated this explicitly.

108 Th is absence o f an academic counterweight t o . 'control’ the political desire for integration facilitated the 
‘m utation ’ and inflation o f Article 308 EC. Dom  (Art 235 EWGV—Prirm pien der Auslegung—Die 
Generalermachtigung zur Rechtsetzung im Verfassungssystern der Gemeinschaften, 13-14) even calls it the 
designation’ of European law literature towards Article 308 EC.

109 See also Opinion 2/ 94
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a) The “gaps* in the Community's system o f competences

Methodologically, the ascription of a gap-filling function should entail the normative 

command to interpret a legislative power restrictively.110 This is the very reason why some of 

the Community’s most ardent advocates of incremental expansion have time and again 

rejected the characterization of Article 308 EC as the Community's gap-filler.111 The 

classification alone, however, does not give us any clue as to the identity and definition of a 

‘gap’, nor does it tell us which gaps the Article is supposed to fill. Different methodological 

approaches will inevitably lead to different legal answers as to when a gap in the 

Community’s legislative system exists. So what are, after all, ‘gaps’ in the Treaty?

One influential current in the European law literature during the 1970s suggested that 

Article 308 could only be used to fill the gaps inside those areas in which the Community 

had already been given a specific legal base for action.112 Outside the expressly enumerated 

policy fields, it was impossible to assume the existence o f a ‘gap’ since the Community 

legislator was not meant to regulate those areas in the first place. According to this view, 

Article 308’s scope was to find a limit in the jurisdictional boundaries defined by the 

‘activities’ of the Community—a position which consequently linked the notion o f ‘objective’ 

in Article 308 to the areas listed in Article 3 EC. A gap in the Treaty could be identified only 

by comparing the extent of the specific legal entitlements within a policy field and the 

specific aims of the Community policy within this area.113 *. It is crucial to emphasize that— 

normatively speaking—this position did not (necessarily) identify Article 308 EC with a 

codified version o f the implied powers doctrine in Community law. From the early 1970s on, 

this reductionist reading o f Article 308 EC would have been rather reactionary and at odds 

with an empirical reality in which the Community institutions did  use the general power as 

an autonomous legal base to enlarge its material and instrumental legislative power. Those 

authors did not wish to make the operation of the Article conditional upon the existence of 

an ‘indispensable link’ with an express competence. The presence of a specifically 

enumerated power in the Treaty had only indicative value—it would be evidence that the 

Community had Jurisdiction and was expected to legislate in the specific policy field.

110 U. Everling, *Die allgemeine Ermächtigung der Europäischen Gemeinschaft zur Zielverwirklichung nach Artikel 
235 EWG-Vertrag’ in U. Everling, I.E. Schwartz, and C. Tomuschat, Rechisetzungsbefugnisse der EWG in 
Generalermächtigungen, insbesondere in Artikel 235 EWG Vertrag [1976] 11 Europarecht (Sonderheft) at 17,

111 Grabitz, supran.16, at n. 2.

112 E. Wohlfarth, Artikel 235, n. 6. See also von Meibom, {supra n.16, at 2166-7 (emphasis added)): ‘Eine deutiiche 
Grenze, die hierbei nicht in der Anwendung des ƒ Artikel 308} überschritten werden darf, zeigt sich dann, wenn es sich 
in Wirklichkeit um die Einbeziehung neuer Sachbereiche handelt’ The same restrictive view was voiced by Dom (A rt 
235 EWGV—Prmzipien der Auslegung—Die Generalermächtigung zur Rechtsetzung im Verfassungssystem der 
Gemeinschaften, 19): LückenfüRung liegt nur dann vor, wenn der Aufgabenbereich durch die Vertrage bereits den 
Europäischen Gemeinschaften zur Regelung zugewiesen worden ist und lediglich zur sinnvollen Regelung 
ausschließlich dieses Sachgebietes einzelne, ergänzende Befiigrässe fehlen . . . .  Nicht möglich wäre es jedoch, solche 
Sachmaterien einer gemeinschaftsrechtlichen Regelung zu unterwerfen, die n icht bereits selbst im Vertrag durch 
ausdrücklich zugewiesene Kompetenzen dem Gemeinschaftsrecht unterstellt worden sind.

113 P.J.G. Kapteyn & P. VerLoren van Themaat, Introduction to the Law o f the European Communities, 236 ratber 
tersely state that the lacuna must be in the powers granted, not in the sum o f the objectives o f the Community1.
Some inspiration on the Yelativity’ of the concept o f a ‘gap’ can be drawn from Dom , supra n. 16, at 11.
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A second academic camp favoured a much wider application of Article 308. The Article 

should be available not only in relation to marginal and tiny ‘cracks’ in the Community's 

system of legislative powers. Article 308, it was argued, could be used to fill any gap 

between the Treaty’s ambitions and its powers and, of course, with the passing of time ever 

bigger gaps emerged on the Community horizon. The perhaps most comprehensive 

manifesto of the expansionist rationale in relation to Article 308 EC can be found in the 

writings of one of the most prolific apologists of the wide use of Article 308—Ivo E. 

Schwartz.114 In the words of this eminent academic practitioner, Article 308 EC:

knüpft Befugnisse an Ziele. Die Befugnis hängt von dem zu verwirklichenden Ziel ab. Das der 

Gemeinschaft vom Vertrag gesetzte Ziel bestimmt den Umfang ihrer Befugnis. Die Befugnis umfaßt, was 

zur Zielverwirklichung erforderlich erscheint. [Artikel 308] bezweckt, die Diskrepanz zwischen einer 

bestehenden Zielzuständigkeit der Gemeinschaft und einer teilweisen oder ganz fehlenden 

Zielverwirklichungsbefugnis ihrer Organe dadurch zu beseitigen, daß er die Ermächtigungslücke schließt. 

. . . [Damit] schafft [Artikel 308] ein im Prinzip lückenloses System von Befugnissen des Rates zur 

Verwirklichung der der Gemeinschaft im EG-Vertrag gesetzten Ziele. [Artikel 308] beseitigt die Abstände 

zwischen den der Gemeinschaft vertraglich gesetzten Zielen und ihren Mitteln zu deren Erreichung.1,5

This position is premised on a two-layered understanding of the enumeration principle, 

drawing on a conceptual distinction between jurisdiction and competence. The Community’s 

jurisdiction, i.e. its sphere of ‘activity* or the scope of the Treaty, is defined by the reference 

to its objectives. Its competences, by way of contrast, designate the ‘quantum* of legal 

entitlements for legislative action to pursue those objectives.* 116 This dual conception o f the 

enumeration principle is now mirrored expressis verbis in Article 5(1) EC, obliging the 

Community to act within the remit of its powers and within the sphere of its objectives.117 

The distinction suggests an image of a collection of distinct and topically defined legislative 

powers surrounded by some sort of jurisdictional framework. Article 308 would bridge the 

‘gap* between the scope of the Community’s jurisdiction and the scope of its formal powers, 

since it provides a legal competence in all those areas in which no specific enumerated 

power is available.118 The Community’s jurisdiction and its competence would thus coincide: 

wherever a matter fell into the scope of the Treaty, the Community would have a legislative

1,4 See I.E. Schwartz, ‘EG-Rechtsetzungsbefugnisse, insbesondere nach Artikel 235-ausschliefilich Oder 
konkurrierend?’ (1976) 11 Europarccht (Sonderheft) 27-44, (1978) 27 ICLQ 614—28 (English translation). See 
especially the author’s extensive commentary on the general power in H. von der Groeben, J. Tiesing, and C.-D. 
Ehlermann (eds.), Kommentar zum EU-/EG Vertrag (1997).

us i .e . Schwartz, ‘Artikel 235’ n. 4-7 in H. von der Groeben, J. Tiesing, and C.-D. Ehlermann (eds.), Kommentar 
a im  EU-/EG-Vertrag.

116 For the identification of the Community’s jurisdiction* with its ‘objectives’ see also the Opinion of Advocate 
General Lenz in Commission o f the European Communities v Council o f the European Communities (Generalized tariff' 
preferences), Case 45/86: T have grave doubts whether such a method o f interpretation— extensive interpretation 
of the objectives and hence o f the jurisdiction of the Community and restrictive interpretation of the of its means o f 
action and thus hindering those means—can be reconciled with the system of the Community treaties, which are 
designed to attain limited objectives using effective means’: (ibid., 1512 (emphasis added).

117 Article 5(1) EC reads: The Community shall act within the limits of the powers conferred upon it by this Treaty 
and o f the objectives assigned to it therein.'

u» e . Grabitz even speaks o f the ‘ Verbandskompetenz also Summer der Aufgaben’: (Grabitz, supra n.16, at 21 
(emphasis added).
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competence (at least) under Article 308 EC. The Community’s order of vertical competences 

was thus characterized by 'a complete and coherent system of competences for the 

realization of all the objectives o f the Treaty’119—a view that indeed seems confirmed by the 

institutional reality o f the Community legislator and judiciaiy.

b) Unearthing preconceptions: The Community’s partial Kompetenz-Kompetenz

Article 308 provides the Community with the constitutional option to extend its legislative 

powers beyond those specifically enumerated in the Treaty. I t  is after all’ writes L. J. 

Constantinesco, ‘the veiy purpose o f [Article 308] to bridge the divide between the 

Community’s objectives and powers through an expansion o f the competences of the 

Community’.120 Those competences would seem to some degree Immanent’ in the Treaty, yet 

to some extent also ‘new’. They were admittedly not enumerated in the Treaty, but their 

‘creation derived from the necessity to realize one of the objectives of the Community’.121 The 

author’s terminological struggle with the conceptual duality o f ‘expansion’ versus ‘creation’ 

as well as ‘implied’ versus hew’ competences formed a prelude to a continuous debate in 

European law literature over the affinities o f Article 308 EC with a Kompetenz-Kompetenz. 

The notion of Kompetenz-Kompetenz is used in divided power systems with at least two 

legislators. The concept designates the legal capacity o f one legislator to attribute to itself 

hew’ competences autonomously, i.e. independent of the second legislator.122

In a debate that appeared sometimes as emotional as rational, three principal legal 

arguments were advanced against the identification of Article 308 as legislative Kompetenz- 

Kompetenz. First, the possibility o f a Kompetenz-Kompetenz o f the Community has been 

vehemently denied out o f hand as it would contradict the system of conferred powers on 

which the Community legal order is built. The argument that Article 308 is not a 

Kompetenz-Kompetenz as it ought not to contradict the principle of enumerated powers 

transgresses, of course, the philosophical boundaries between Us’ and ‘ought’.123 It is left to

119 Schwartz, supra n.16, at n .6 (my translation).

120 L.-J. Constantinesco, Das Recht der Europäischen Gemeinschaften: Das institutionelle Recht, 278.

331 Ibid.

133 The empirical and the normative levels should be strictly separated in this context It is, o f course, axiomatic 
that the Community legal order was established on the (normative) foundation provided by the principle of 
enumerated powers—a constitutional decision that should exclude the possibility of a Kompetenz-Kompetenz. That 
an extensive interpretation o f Article 308 EC might, however, lead to the existence of a de facto Kompetenz- 
Kompetenz—a normatively undesirable result in the face o f constitutional doctrine—had already been anticipated 
by H.P. Ip sen. This academic pioneer of Community law nicely described Article 308 EC as ‘a “temptation" for the 
Council to use a (non-existent) Community Kom petenz-Kom petent: Ipsen, Europäisches Gemeinschaftsrecht, 103.

133 See, however, E. Grabitz: ‘Aus dem Prinzip der begrenzten Ermächtigung folgt, daß (Artikel 308J keine Kompetenz- 
Kompetenz darsteUf: Grabitz, supra n.16, at n. 2. Compare the subtler syllogism in the BVerfG’s Maastricht 
decision. The German Supreme Court argued that a wide expansive teleological interpretation of Article 6 (3) TEU 
would turn the Article into a Kompetenz-Kompetenz—a result that clearly contradicted the expressed will of the 
High Contracting Parties to codify the principle of attributed powers (cf. [1994] CMLR 57 at para. 68).
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the .reader to find satisfaction with the nonnative circularity with which some authors 

‘derive' the inexistence o f a Kompetenz-Kompetenz from the existence of the enumeration 

principle in the Community legal order. Could one not equally ‘derive' the absence of the 

enumeration principle from the presence o f a Kompetenz-Kompetenz in Article 308 EC? 

Indeed, this line of reasoning represents a constitutional dead end, and tends only to 

reinforce normative preconceptions.

A second argument puts forward that Article 308 could not represent a Kompetenz- 

Kompetenz in the Community legal order as it does not entitle the Council to create or 

expand ‘attributed powers as such’.124 The effect of Article 308 would not be to create new 

competences or to expand existing ones, but simply to fill the jurisdictional gap directly by 

complementing primary with secondary Community law. Legislation adopted under Article 

308 represents the dynamic (‘vertragsimmanentefl) development of the Treaty through 

secondary law—an extension that is the consequence of every normal concurrent legislative 

power. Article 308 contains potential authorizations to legislate. Every exercise of the 

competence through the adoption o f a Community act would only cause an extension of the 

reach o f Community law , and not lead to an extension of the Community’s competence. 

Finally, and least convincingly, Article 308 would in any case not entitle the Community to 

legislate’ new objectives for the Treaty or to modify the scope of existing objectives of the 

Community.125 Article 308 would hence encounter a definite limit in the scope of the 

objectives presently—expressly or implicitly— ‘enumerated’ in the Treaty and would 

consequently not offer a competence for a Community act in pursuit of a task not covered 

by the scope of the Treaty, itself defined by the general provisions o f Articles 2 and 3.

Let us proceed to look at each argument in turn. To object that Article 308 does not create 

legal competences as such but only the legal base for Community secondary law has rather 

aptly been described as a ‘scholastic pseudo-problem’.126 The Council’s unanimous decision 

to enact a piece of secondary legislation will always tacitly recognize the Community’s 

‘competence’ for this particular piece o f secondary legislation. The exercise of Article 308 in 

border areas of its conceptual scope—and this is true for any legislative competence —

124 The separation between prim ary competence and secondary taw, coupled with the classification o f Article 308 as 
a normal concurrent competence, has clouded the issue o f Article 308’s characterization from the very beginning. 
When Boehm, e.g., writes that the 'competences under Article 308 EC only exist potentially’ (supra n.16, at 115 (my 
translation)) he seems to lose himself in a metaphysical transgression—leaving behind the traditional definition o f 
competence as a potential entitlement to legislate. U. Everting (supra n.16, at 14 (my translation)) similarly invokes 
the ‘secondary law*-argument against the characterization of Article 308 as a Kompetenz-Kompetenz ‘Although 
every use o f Article 308 EC admittedly extends the reach o f the Treaty’, wrote the author, *this extension is inherent 
in the functioning of every normal concurrent competence. Not the competence o f the Community is thereby 
extended but the only the reach of Community law.’ In the same vein see Schwartz, supra n.16, at n. 32.

iss in unison with the tenor of the Maastricht decision: The Member States have given the European Union 
objectives in (Article 2) of the Union Treaty, and laid down that these may only be achieved as provided in the 
Treaty. In addition they have defined the tasks and powers of the three European Communities in deta il. . . Any 
alterations and extensions o f those definitions of tasks and powers are subject to their prior formal agreement, 
which restricts the possibilities for.further legal developments on the basis of the existing Treaty. Accordingly, 
(Article 21, fifth indent, of the Union Treaty provided a connection between the further development of the ‘acquis 
communautaire’ and the procedure for amending the Treaty under [Article 48].' [Cf. [1994] CMLR 57 at para. 78.)

126 Cf. C. Tomuschat, *Die Rechtsetzungsbefugnisse in Generalennächtigungen, insbesondere in Artikel 235 EWG- 
Vertrag' in Everling, Schwartz, and Tomuschat, supra n. 16, at 50 n. 50.



therefore will always clarify and to some extent define and constitute the material scope of 

the legal base for future legislation* The objection that the organs of the Community would 

simply exercise an already existing competence under Article 308 seems the civil law 

expression of the common law’s old-fashioned declaration theory with its artificial depositing 

of a law ‘out there’ that is then found and applied. Such a reading denies the essentially 

political decision and discretionary power each exercise of a competence entails, with every 

legislative act representing a positive decision to regulate a certain matter at the European 

level—restricting at the same time national residual regulatory autonomy.

To see the scope o f the Treaty—delineated by its objectives—as a real and predetermined 

external limit to the scope of Article 308 does not seem to be too persuasive a piece of 

evidence either, especially in the light of the wide interpretation given to some of the 

Community’s general objectives. A legal order that allows for legislative action justified by 

reference to the desire to increase the standard of living’127 allocates a competence to the 

federal legislator to base virtually all activities on its residual power clause. To view the 

scope o f the Treaty and its objectives as coextensive with the scope of Article 308 only 

underscores the obvious fact that every expansion of the Community’s activities into 

previously unknown fields simultaneously represents an expansion of the scope of the 

Community law.128 Instead of being limited by a pre-established sharp conceptual borderline 

around the scope o f the Treaty, each exercise of the residual power in areas in *which the 

Treaty has not provided the necessaiy powers* represents an expansion o f the reach of the 

Treaty. The histoiy of the Community’s legislative engagement in the area o f environmental 

policy served well to demonstrate the effects a continued legislative praxis can have to 

create—or, more softly, discover—environmental protection as ‘one of the Community’s 

essential objectives’.129 The exegesis and genesis of ‘objectives* are sometimes inseparable.130

127 Article 2 EC

128 In the words o f an early commentator :*L’etude de ses conditions [article 308] est dès lors dim e grand intérét 
car, en délimitant les compétence des instituions, elles définissent en mëme temps Ie champ d 'application concret 
de la Communauté’ (Marenco, supra n.16, at 148).

129 Procureur de la RépubUque v Association de défense des brüleurs d'huiles usagées (ADBHU), Case C-240/83, 
para. 13.

130 The fusion o f genesis and exegesis has given rise to an amusing ex post fa cto  categorization o f the various 
objectives 'discovered' during the 40 years of legislative activity. The interested reader is referred to the extensive 
discussion o f the subject by Schwartz (supra n. 16, at n. 111-171) who distinguishes at least 6 categories of 
objectives (express and implicit special objectives, immediate and mediate general objectives, and (implied) 
horizontal objectives). The imaginative invention o f objectives for Community secondary legislation did not stop 
with the teleological interpretation o f express objectives of the Community—nor did the ink o f academic glossaries 
to explain the logic’ o f this development. Some commentators were even referring to the possibility o f Implied 
objectives' to justify the use o f Article 308 in such tenuous’ cases. Contrast this view with the German 
Constitutional Court’s judgment (para. 90) regarding the compatibility of the Maastricht ratification act with the 
German constitutional principles of legal certainty and democratic government: The functions Aufgaben ’, i.e. 
tasks, in the German original] of the European Union and the powers granted for their implementation are 
regulated in a sufficiently foreseeable manner, because the principle o f lim ited individual powers [‘Prinzip der 
begrensden Einzelermnchtigurtg’ in the original] is adhered to, no pow er to extend its pow er [*Kompetenz-Kompetenst 
in the German original] is  conferred on the European Union, and the claiming o f further functions and powers 
[‘Aufgaben und Befiignissè'l by the European Union and the Communities is made dependent' on supplementation 
and amendment o f the Treaty and is therefore subject to the affirmative decision of the national parliaments.’: 
[1995] CMLR at 84, para. 33. Steindorff has again been exceptionally open and express about the fact that the 
Community used Article 308 EC to 'expand its objectives and tasks’: E. Steindorff, Grenzen der EG-Kompetenzen, 
113.



In conclusion, to label Article 308 as a normal concurrent competence misses the point 

about the rather ‘special*131 character of the provision. It is true that Article 308 EC contains 

a legal authorization to legislate, and therefore partly overlaps with the definition and 

appearance of a typical concurrent competence. However, the very fact that Article 308 has 

a potentially unlimited scope cannot be downplayed as a mere quantitative difference from 

other competences within the Treaty—a difference that is normally translated in conceding 

a more horizontal’ or ‘general’ character to Article 308 EC. A power to expand the scope of 

legislative powers into fields where the Treaty actually had *not provided the necessary 

powers* certainly functions like a Kompetenz-Kompetenz and distinguishes Article 308 EC 

thus qualitatively from the other powers within the Community’s order o f legislative 

competences. If Article 308 provides a competence reservoir within the scope of the Treaty— 

itself not a clear conceptuad limit—then the provision exhibits at least some features of a 

legislative Kompetenz-Kompetenz. The perhaps most suitable label for this hounded* 

Kompetenz-Kompetenz has been suggested by J. Kaiser, who termed Article 308 EC the 

Community’s ‘partial Kompetenz-Kompetent.132 This characterization—which should not be 

confused with the concept of partial sovereignty—might indeed best capture the twilight 

character of Article 308 in the Community’s order of legislative competences.

131 H.P. Ipsen characterized Article 308 EC as a ‘special competence’ [‘Sonderermâchtiguruf] : Ipsen, Europäisches 
Gemeinschaftsrecht, 434-5. Similarly G. Gaja, P. Hay, and R.D. Rotunda, argue that in Article 308 ‘a different 
concept o f Community competence emerges, one that encompasses the area in which the Community may act, 
although the institutions may not yet have acquired the necessary powers’: G. Gaja, P. Hay, and R.D. Rotunda, 
Instrum ents fo r Legal Integration in the European Community -  A Review, 117-18 (emphasis added). The ECJ itself 
seemed to subscribe to the special competence thesis in Commission v Italy, Case 38/69, para. 10, where 
described Article 308 as “in some respects to supplement the Treaty".

132 J. Kaiser, Gernzen der EG-Zustândigkeit, 115.
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V. Europe’s Legislative Monopolies; The Constitutional Regim e o f Exclusive Powers

Exclusive competences are the most impressing hallmark of dual federalism. Exclusive 

competences are double-edged legislative powers: their positive side entails an entitlement 

to act, while their negative side excludes any other authority from legislating within the 

material ambit o f the competence. Legislative competences are exclusive where only one 

legislator is entitled to act. Legislative action from another authority is prohibited unless 

expressly allowed -  a constitutional logic that inverts the logic of shared powers.1 Exclusive 

competences are best conceptualized as constitutionally guaranteed legislative monopolies. 

They divide the legislative function into two mutually exclusive spheres.

The Treaty establishing the European Economic Community contained no verbal reference 

to the concept of exclusivity and exclusive legislative competences have consequently been 

said to be “foreign” to the Community legal order.2 The idea of exclusive legislative powers 

pertaining to the EC has been a judicial fabrication. The European Court verbally recognized 

the existence of spheres of exclusive Community power. Following the Treaty on European 

Union, the exclusive versus non-exclusive power dichotomy has become a part of the offical 

constitutional vocabulary of the Community legal order.3

How has the concept of exclusive legislative powers, known in national federal orders, been 

translated into the supranational federal order? The following translation has been 

suggested: “Exclusive competence comprises powers which have been definitely and 

irreversibly forfeited by the Member States by reason of their straightforward transfer to the 

Community. In that event, Member States may act only to implement measures adopted by 

the Community. A Community power is exclusive where it appears from the wording or the 

context of the Treaty provisions in question that any parallel action by the Member States 

would conflict therewith.” “Where the Community has exclusive competence, this means 

that any action by a Member States in the same field is a priori in conflict with the Treaty.”4 

“An exclusive competence of the Union means that the mere existence o f such a norm

1 There, o f course, everything that is not prohibited is allowed; see Chapter 7 below.

2 C. Stewing, Subsidiarität und Föderalismus in der Europäischen Union, 104. While approaching the issue from a 
radically different perspective A.G. Toth has also argued that the distinction between exclusive and non-exclusive 
competences is “totally alien to, and contradicts the logic of, the structure and the actual wording o f the EQC Treaty 
as well as the whole jurisprudence of the Court o f Justice*. However, the author comes to the rather absurd result 
that “in all matters transferred to the Community from the Member States, the Community's competence is, in 
principle exclusive and leaves no room for any concurrent competence on the part of the Member States’ . 
Consequently, “where the competence of the Community begins, that o f the Member States ends". (A.G. Toth, A  
Legal Analysis o f Subsidiarity, 39)

3 See, Article 5 (2) EC. The inclusion of the constitutional duet in the wake of the Maastricht Treaty has been used 
as evidence in favour of the significance of the dichotomy in the Community legal order “Überzeugen kann aber 
auch jene Auffassung nicht, die dem Begriff der ausschließlichen Kompetenzen nach dem gegenwärtigen Stand des 
Gemeinschaftsrechts keine Bedeutung beimessen will. (...) Es ist daher nicht möglich, sich hier ohne weiteres über 
den erkennbaren Willen der Vertragsparteien hinwegzusetzen.* (C. Calliess, Subsidiaritäts- und SoUdarüätsprinzip 
in der Europäischen Union, 85) .

4 K. Lenaerts & P. van Nuffel, Constitutional Law o f the European Union, 5-022 and 5.026



prohibits the Member States from acting in this area.*5 The negative or exclusive effect of 

exclusive competences originates in the Constitution. It has been referred to as 

“constitutional pre-emption.6 Theoretically, the invalidating effect will apply to past and , 

future national legislation.7

The Community legal order, bom in 1958, knew o f no exclusive legislative competences. In 

the absence of a competence catalogue as in German federalism, the task of qualifying the 

legislative competences as exclusive has principally been a judicial enterprise.8 Exclusive 

powers emerge in the 1970s in areas where the fragmenting exercise of the Member States’ 

international treaty-making powers posed a threat to the integrity of the Community legal 

order. The exclusivity thesis appeared an appropriate defence weapon to ensure the 

functioning of the Community legal order and has structured the division of powers in the 

external sphere ever since. In the course of time, the concept of exclusive legislative power 

has spilled over into the internal sphere o f the Community. Today, the general idea of a 

sphere of exclusive powers of the Community is acknowledged in Article 5 EC in relation to 

the principle of subsidiarity.

Having looked at the extent of exclusive national legislative power in the previous chapter, 

this chapter shall investigate the extent to which the Community legal order has adopted a 

dual federalist philosophy through a sphere o f exclusive legislative power fo r the Community. 

Two poles are imaginable. The most extreme dualist federalism would hold that “in all 

matters transferred to the Community from the Member States, the Community’s 

competence is, in principle, exclusive and leaves no room for any concurrent competence on 

the part o f the Member States. Therefore, where the competence of the Community begins, 

that o f the Member States ends.”9 The extreme cooperative federalist position, on the other 

hand, would hold that the Community legislator does not have a legislative monopoly for a

5 A. von Bogdandy & J. Bast, The European Union’s vertical order o f  competences: The current law and proposals for 
its reform, 241. An even “purer* definition of exclusive legislative power has been suggested by R. Bieben “In the 
field of exclusive powers the other legal order in each case has in principle no powers to legislate. If the legislature 
has not made any use o f an exclusive power to adopt legislation, this failure to act is a sign of its legislative 
discretion. If  emergency measures are necessary, these would have to be adopted within the framework of the 
system (provisional measures would be adopted by the executive and lacunae would be filled by the judiciary). A 
power on the part o f the other legislature could only be created by transfer.* (R. Bieber, On the Mutual Completion of 
Overlapping Legal Systems: The Case o f the European Communities and the National Legal Orders, 152)

By way of contrast, a more moderate notion o f exclusivity had entered the 1984 Draft Constitutional Treaty of die 
European Parliament adopted on 14 February 1984 (OJ 77/1984, p.33). Article 12 of the Draft Treaty, simply 
entitled “competences*, distinguished between exclusive and concurrent competence. Regarding the former the first 
paragraph o f the article determined: “Where this Treaty confers exclusive competence on the Union, the institutions 
of the Union have sole power to act; national authorities may legislate only to the extent laid down by the law
of the Union. Until the Union has legislated, national legislation shall remain in force.”

8 The notion is sometimes used in U.S. American jurisprudence, for example, in: A. Hill, The Law-Making Power of 
the Federal Courts: Constitutional Preemption.

7 This solution has been adopted in the German legal order. When the Bonn Constitution entered into force, all 
preceding State law that fell into areas of exclusive legislative competence of the federation would be automatically 
transformed into federal law, Article 124 GG, or lost its validity in the new federal legal order.

8 Article 106 EC, introduced in the Community legal order through the TEU, represents the only exclusive 
competence that is expressly identified as such by the constitutional text

9 A. G. Toth, A  legal analysis o f subsidiarity, 39 1
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single legislative competence. .The Community legal order, we should imagine, is located 

somewhere in between these two poles.

In order to locate its exact position, we shall proceed in the following way. We shall first look 

at the genesis of the idea of constitutionally exclusive powers. The “constitutional 

biographies” of the Community’s exclusive competences as defined by the Court are rather 

short and a little detour for broader constitutional strokes will be made. Having identified 

the areas that European constitutionalism considers to fall into the exclusive domain of the 

Community, a second section will analyse the constitutional regime that has been created 

for these exclusive competences. Three separate phenomena will be discussed. The exclusive 

nature of the competence has given rise to an “ontological deformation" of the scope of these 

competences. What is more, the difficulties of the dual federalist philosophy have led to the 

very emasculation of the concept of exclusive power in the Community legal order. Finally, 

we will witness the silent death of an exclusive competence. In the third section, we will 

move to a discussion of the controversial dynamism of the Community’s order of 

competences. The idea of subsequently exclusive powers has emerged again in the external 

sphere of the Community legal order. Are these competences really exclusive competences, 

or should the constitutional phenomenon be better conceptualized through the doctrine of 

legislative pre-emption? Before concluding the chapter, we shall briefly speculate why the 

philosophy of dual federalism emerged in the external sphere and if the reason(s) for its 

emergence remains valid {or not).

1. T h e  Genesis o f  Constitutional Exclusivity in the EC — From Judicial Pointillism to 

Broad Constitutional Strokes?

The genesis o f express exclusive legislative powers dates from the 1970s. The student of the 

European constitutional order will look in vain for expressly exclusive competence. The EC 

Treaty, as already noted, does not group its legislative competences into classes of exclusive 

and non-exclusive competences. However, in a second phase of the construction of the 

normative foundations o f the Community legal order, the European Court of Justice began 

to develop the idea of exclusivity. Due to the dynamic nature of the Community legal order, 

various attempts have been made to incite the Court to extend the exclusivity thesis to other 

Community legislative powers. Before critically discussing these broader constitutional 

strokes, let us begin by reciting the “official” biographies of the European Community’s 

exclusive powers.
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a) Judicial pointillism : Islands o f exclusivity in an ocean o f shared powers 

aa) Point nal :  The Common Commercial Policy

First, there is the common commercial policy. The 1957 Treaty o f Rome had the central task 

of “establishing a common market and [of] progressively approximating the economic 

policies o f Member States*.10 This involved, among others, “the establishment of a common 

customs tariff and of a common commercial policy towards third countries”.11 While, the 

setting up o f the common customs tariff was integrated in the chapter on the title of the free 

movement o f goods,12 the chapter on “commercial policy” was to be found in the title of the 

Treaty dealing with economic policy.13 After heavy textual amendment, the relevant 

provisions on the Common Commercial Policy (CCP) read today as follows: According to 

Article 131 EC, the Member States aim, by establishing a customs union between 

themselves, to contribute to the harmonious development of world trade and the progressive 

abolition o f restrictions on international trade. Article 132 commits the Member States to 

progressively harmonise their national systems of aid for export to third countries to ensure 

that competition between undertakings in the Community is not distorted. The central 

provision, however, is Article 133 (1) EC:

The common commercial policy shall be based on uniform principles, particularly in regard to changes in 

tariff rates, the conclusion of tariff and trade agreements, the achievement of uniformity in measures of 

liberalisation, export policy and measures to protect trade such a  those to be taken in the event of 

dumping or subsidies.*

From a systematic as well as a textual interpretation, the “commercial policy” provisions of 

the Rome Treaty appeared the least destined for exclusivity. Placed in an area of the Treaty 

more characterized by co-ordination than by integration,14 the CCP seemed to require only 

progressive harmonization and agreement on common principles. In contrast to the 

integrationist spirit found in some common policies, the CCP did not look like a winning 

candidate for a future exclusive Community competence.15

10 Article 2 EEC

11 Article 3 (b) EEC

12 Articles 18-29 EEC

13 Articles 110-116 EEC. The chapter was entitled “commercial policy*, not “common commercial policy*.

14 The distinction between a  competence sphere o f “integration* and a competence sphere o f “coordination" has 
shaped early academic commentary. See, for example, L.-J. Constantinesco, Das Recht der Europäischen. 
Gemeinschaften: Das institutionelle Reckt, 246-260

15 Contra C. Calliess, who sees in the wording of Article 133 EC, particularly the reference to common principles as 
a clear indication o f an exclusive competence (cf. C. Calliess, Der Schlüsselbegriff der „ausschließlichen 
Zuständigkeit“ im  Subsidiarit&tsprinzip des A rt 3 b n  EGV, 696: “Diese Formulierung überläßt den Mitglied Staaten 
in ldarer und bestimmter Weise keinerlei Befugnisse mehr"). This statement is puzzling in the light o f both 
Community constitutionalism and German constitutionalism. If the reasoning were true, ex-Article 128 EEC would 
have given the EC an exclusive competence in certain educational matters since the Council was entitled to 
establish “general principles for implementing a common vocational policy".
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Within half a century, this picture has dramatically changed. Today. the common 

commercial policy is regarded as the exclusive competence par excellence of the Community. 

The crystallisation process began with a number of timid pronouncements on the 

Community’s tariff and trade policy that were rather based on the idea of shared powers.16 

The conception of an exclusive sphere of power began to take shape in the “succession” 

doctrine. established by the Court in International Fru it17 18 The exclusivity thesis was fully 

developed in Opinion 1/75.IS In that advisory opinion, the European Court of Justice had 

been asked to clarify the possible existence and nature of the Community’s power to 

conclude an OECD agreement on export credits. The Court first stated that a Community 

CCP clearly envisaged internal and external measures.19 Giving a wide interpretation to the 

CCP provisions, it found the subject matter of the “OECD Understanding on a Local Cost 

Standard” to fall squarely within the scope of Article 131 EC.20 Despite recognising that the 

development of a common commercial policy was a matter of progressive development o f a 

gradually evolving body of rules, the Court characterised the Community competence in 

Article 133 EC as an exclusive legislative power:

“Such a policy is conceived in that Article in the context of the operation o f the common market, for the 

defence of the common interest of the Community, within which the particular interests o f the Member 

States must endeavour to adapt to each other. Quite clearly, however, this conception is incompatible with 

the freedom to which the Member States could lay claim by invoking a concurrent power, so as to ensure 

that their own interests were separately satisfied in external relations, at the risk of compromising the 

effective defence of the common interests of the Community. In fact any unilateral action of the part o f the 

Member States would lead to disparities in the conditions for the grant o f export credits, calculated to 

distort competition between undertakings o f the various Member States in external markets. Such 

distortion can be eliminated only by means o f a strict uniformity o f credit conditions granted to

16 In Sodaal Fonds voor de Diamantarbeiders v NV Indiamex et Association de fa it De Beider, Joined cases 37 and 
38-73, a national charge on the import of rough diamonds from third countries was at the origin of a preliminary 
question. Could Member States maintain or introduce charges having an effect equivalent to customs duties after 
the coming into force of the common customs tariff? The common customs tariff had been introduced by 
Regulation 950/68 and had entered into force on 1 July 1968. After having clarified that the national charge would 
fall into the scope of the common commercial policy, the Court found that the Member States had lost all power to 
act unilaterally after the adoption of the legislative act; “According to [Article 133 (1)] o f the Treaty, the common 
commercial policy shall be based on uniform principles [.] (...) It is for the Commission or the Council to evaluate 
these requirements in each case both as regards the establishment of the common customs tariff and the adoption 
of the commercial policy. It follows therefore that subsequent to the introduction o f the common customs tariff all 
Member States are prohibited from introducing, on a unilateral basis, any new charges or from raising the level of 
those already in force.“ (ibid., paras. 15-18) The reasoning thus applied is one o f either subsequent exclusivity or 
occupation of the field pre-emption.

17 International Fruit Company N V  and others v Produktschap voor Groenten en Fruit, Joined cases 21 to 24-72, 
paras. 14-6 and 18 (emphasis added): “The Community has assumed the functions inherent in the tariff and trade 
policy, progressively during the transitional period and in their entirety on the expiry o f that period, by virtue o f 
[Articles 131 and 133] o f the Treaty. By conferring those powers on the Community, the Member States showed 
their w ish to bind it by the obligations entered into under the general agreement. Since the entry into force o f the 
EJJC Treaty and more particularly, since the setting up o f the common external tariff, the transfer o f powers which has 
occurred in the relations between Member States and the Community has been pu t into concrete form  in different 
ways w ithin the framework o f the General Agreement and has been recognized by the other contracting parties. (...) It 
therefore appears that, in so fa r  as under the EfjC Treaty the Community has assumed the powers previously 
exercised by Member States in the area covered by the General Agreement, the provisions o f that agreement have 
taken effect o f binding the Community.’

18 Opinion 1/75

19 Ibid., 11: “A commercial policy is in fact made up by the combination and interaction o f internal and external 
measures, without priority being taken by one over the others. Sometimes agreements are concluded in execution 
of a policy fixed in advance, sometimes that policy is defined by the agreements themselves.*

» Ibid .

I l l



undertakings in the Community, whatever their nationality. (...) To accept that the contrary were true 

would amount to recognizing that, in relations with third countries, Member States may adopt positions 

which differ from those which the Community intends to adopt, and would thereby distort the 

institutional framework, call into question the mutual trust within the Community and prevent the latter 

from fulfilling its tasks in the defence o f the common interest.* 21

The harmonious operation of the institutional framework of the Community and the 

solidarity among its members would be called into question if  the Member States retained a 

competence to autonomously engage in commercial activities with third countries. In the 

defence o f the common interest, any unilateral action was to be prohibited. An exclusive 

competence was viewed as necessary to protect the normative integrity of the common 

market. Moreover, the Court held that only a “strict uniformity” would eliminate the 

distortions of competition in the common market. This was heavy armoury to justify the 

exclusion o f any concurrent power on the part of the Member States both in the internal 

and the external sphere.22 The exclusivity appeared unconnected with the presence of 

Community legislation but originated in the Treaty provisions themselves. Opinion 1/75 

therefore announced the arrival o f constitutional exclusivity in the EU legal order.

The announcement was substantiated a year later in Dockerwolke.23 Belgian merchants had 

imported textile products originating in Lebanon and Syria into France. The products had 

been duly put into circulation on the Belgian market and therefore appeared to enjoy all of 

the benefits of free movement thanks to Article 23(2) EC. In the absence of Community 

legislation, the French authorities had adopted custom monitoring measures that included a 

declaration of the real source o f the goods in order to detect deflections of trade within the 

common market. These were stricter customs rules than the ones envisaged by the free 

movement certificate established by a Commission decision.24 However, the goods at issue 

did “not as yet come within the common commercial policy”.25 In the absence of specific 

commercial policy measures on these goods, the legality of these unilateral measures was 

assessed against the common commercial policy provisions themselves.

The Court painted a colourful federalist picture claiming that “full responsibility in the 

matter of commercial policy was transferred to the Community by means of [Articles 133(1)]”

21 Ibid., 13 (emphasis added)

22 The principal symmetry in scope and content o f the commercial policy competence in both the internal and the 
external sphere was later expressed more clearly in Commission o f  the European Communities v Council o f the 
European Communities (Generalized ta riff preferences), Case 45/86. There the Court would state that “it must be 
pointed out in the first place that, as the Court has already stated, the concept o f commercial policy has the same 
content whether it is applied in the context o f the international action o f a State or in that of the Community* [ibid., 
para. 10).

23 Suzanne Criei, née Donckerwolcke and H enri Schou v Procureur de la République au tribunal de grande instance de 
Lille and D irector General o f  Customs, Case 41-76

24 The French custom rules obliged importers to indicate the third-country origin o f goods, even though they were 
already in free circulation within the common market. The free movement certificate DD1 established by 
Commission Decision o f 5 December 1960 (OJ 1961, p.21) did not contain the requirement to indicate the origin of 
the product.

25 Donckem/olcke, Case 41-76, par a. 6
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with the. consequence that “measures of commerciai policy of a national character are only 

permissible after the end of the transitional period by virtue of specific authorization by the 

Community”.26 Within the ambit o f the common commercial policy provisions, only the 

Community legislature could adopt autonomous policy measures. National measures falling 

within the ambit of commercial policy were only legal where they were covered by a specific 

authorization. Member States would no longer enjoy autonomous legislative powers as the 

legitimacy of unilateral action derived from a Community authorization.27 The exclusive 

nature of the external powers of the Community under its common commercial policy was 

not even questioned in Opinion 1/78 and thus became commonplace in the early 

development of Europe’s constitutional doctrine.

bb) Point n°2: The conservation o f biological resources o f the sea

We find a second point of exclusivity that is added to the legislative canvas: The 

Community’s exclusive powers in relation to the conservation of biological resources of the 

sea. The conservation issue had become particularly important after the accession of the 

United Kingdom and Ireland. Due to their geographical situation, these two islands had a 

major interest in the fishing industry. The absence of specific Community conservation 

measures was at the origin of Article 102 of the Act of Accession. The provision read: “From 

the sixth year after accession at the latest, the Council, acting on a proposal from the 

Commission, shall determine conditions for fishing with a view to ensuring protection of the 

fishing grounds and conservation of the biological resources of the sea.” In Kramer, so 

conventional wisdom holds, this policy field was declared exclusive by means of judicial 

fiat.28

Let us revisit the scene. A criminal prosecution had been brought against Dutch fishermen 

for having violated national fishing quotas. The Netherlands had implemented a 

recommendation from the North-East Atlantic Fisheries Commission -  an international body 

that had been set up by the North-East Atlantic Fisheries convention -  to which all the 

Member States, except Italy and Luxembourg, and seven non-Member countries belonged. 

In the course of a preliminary ruling, the national criminal court raised a number of 

questions relating to the division of competences in the external and the internal sphere of

36 Ibid., para.32

27 Once the Community had completely harmonised the common commercial policy, recourse to Article 134 EC 
would no longer be allowed. In Tezi Textiel B V  v Commission, Case 59/84 the Court referred to this state as “a 
genuine common commercial policy, within the meaning o f [Article 133]" with the result that the Commission "no 
longer has the power to grant Member States authorization under [Article 134]" (para.34). This would only be the 
case where the relevant Community legislation “led to the creation of uniform conditions of importation* (para.35).

38 Com elis Kramer and others, Joined cases 3, 4 and 6-76



the Community universe. As regards the “international, lever ,29 the Court developed the 

doctrine o f parallel external powers and found in favour of an implied external power of the 

Community to enter the international convention.30 In the next step, the Court asked itself 

“whether the Community institutions in fact assumed the functions and obligations arising 

from the Convention and from the decisions taken thereunder".31 * Finding that the 

Community has legislative power in relation to conservation measures, the Community had 

not actually exercised them. From there, the Court reasons as follows:

This being so, and the Community not yet having fully exercised its functions in the matter, the answer 

which should be given to the questions asked is that at the time when the matters before the national 

courts arose, the Member States had the powers to assume commitments, within the framework of the 

North-East Atlantic Fisheries Convention, in respect o f the conservation of the biological resources of the 

sea, and that consequently they had the right to ensure the application o f those commitments within the 

area o f their jurisdiction.

However, it should be stated first, that this authority which the Member States have is only of a 

transitional nature and secondly that the Member States concerned are now bound by Community 

obligations in their negotiations within the framework o f the Convention and o f other comparable 

agreements. As to the transitional nature o f the abovementioned authority, it follows from the foregoing 

considerations that this authority will come to an end ‘from the sixth year after accession at the latest*, 

since the Council must by then have adopted, in accordance with the obligation imposed on it by Article 

102 o f the Act o f Accession, measures for the conservation o f the resources o f the sea.33

Until such time as the Community had exercised its powers, the Member States would be 

under two obligations. In accordance with Article 10 EC, the Member States were required 

not to enter any agreement that may hinder the Community in carrying out the tasks under 

Article 102 o f the Act o f Accession. Secondly, in line with ex-Article 116 EEC (now repealed), 

the Member States were under the duty to proceed by common action within the framework 

of that organization. So what was the constitutional consequence for the division of 

(external) powers after the Community had exercised its internal power under Article 102 of 

the Act o f Accession? The answer is not that the Community will enjoy an exclusive

39 Ibid., para.9

30 Ibid., paras. 30/30: “The only way to ensure the conservation of the biological resources of the sea both 
effectively and equitably is through a system of rules binding on all the States concerned, including non-member 
countries. In these circumstances it follows from the very duties and powers which Community law has established 
and assigned to the institutions of the Community on the internal level that the Community has authority to enter 
into international commitments for the conservation o f the resources of the sea.” On the various theories and 
constitutional readings o f the implied power doctrine in the external sphere, see: R  Schütze, Parallel External 
Powers in the European Community: From ‘Cubist’ Perspectives Towards ‘Naturalist’ Constitutional Principles?, esp. 
228-240

31 The question is best understood in the light of the Court’s “succession theory* pronounced in International Fruit
Company N V  and others v Produktschap voor Groenten en Fruit, Joined cases 21 to 24-72, see supra n.

33 Cornells Kram er and others, Joined cases 3 ,4  and 6-76, paras. 39-41. Consider the opinion o f Advocate General 
Trabucchi in this case: “ ¡T]he mere existence of a Community legislative power in a particular view does not suffice 
to deprive the States o f power to negotiate internationally in that field ... there must have been an exercise of this 
power and to that end Community rules have actually been applied in this field: only in this way can the 
international jurisdiction o f the States be fully replaced by that of the Community. (...) [T]he incompatibility of a 
State’s power in  a particular field must not be determined in theory but by an actual comparison with the 
Community legislation*, (at 554-5) The Advocate General refen-ed to the case law  on the effect o f internal legislation 
in the internal sphere (i.e. W. Wilhelm, Pigs Marketing Board) and concludes that since the existence of Community 
competence does not automatically rule out the legislative powers o f the Member States with respect to domestic 
legislation this must “by the same token also apply to the external powers of the states.” [ibid., at 456)
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competence, but relates to the accession of the EC to the international Fisheries 

Convention: “(A]s soon as the Community institutions have initiated the procedure for 

implementing the provisions of the said Article 102, and the latest within the period laid 

down by that article, those institutions and the Member States will be under a duty to use 

all the political and legal means at their disposal in order to ensure the participation of the 

Community in the convention and in other similar agreements.*33 The Court thus specified 

that it would only “inherit* the rights and obligations of the international agreements once it 

has exercised its powers. The Kramer ruling thereby specifies the conditions as to scope set 

down in International Fruit

Having thus concluded the “international" relations part of the preliminary ruling, the Court 

moved to the division o f powers between the Community and the Member States in the 

internal sphere. Here the analysis bifurcates, and we shall only be interested in the past 

that deals with the compatibility of national law with the Community legislation.34 The 

Court was asked to investigate whether the national fishing quotas conflicted with the 

Community legislation on fishing policy. The two pieces of legislation would conflict, 

according to the Court, if the national quota “jeopardized the objectives or the functioning of 

the system" established by the Community legislation. This formula -  often employed by the 

pre-emption jurisprudence in the agricultural field -  hardly promised the Community an 

external power for biological conservation measures. The Court found that there was no 

interference with the objectives of the common policy. The relevant Community legislation 

itself provided for comparable measures and even authorized the Member States to limit the 

catches of their fishing fleet. The Court summarizes its response to the division of legislative 

powers in the internal sphere through the lens of legislative pre-emption. Although the 

national measures:

may affect the functioning of other parts of this system, and in particular of its price system, such an 

effect, having been accepted from the outset by the Community regulations themselves, cannot be equated 

with the disruptive effects, prohibited by Community law, of national measures unrelated to the aim of 

Community rules. None the less the existence of the common organization of the market involves an 

obligation on the part o f the Member States to ensure that catches should be limited in such a way as to 

keep the effects on the functioning of that organization to a minimum.*35

In the internal sphere the Court thus engaged in a legislative pre-emption analysis: does the 

national law conflict with Community legislation in light of the latter's aims and objectives? 

The Court does not once refer to “exclusive powers" -  neither in the external nor in the 

internal sphere. True, the Court did speak of the “transitional nature* of the “authority" of 

the Member States to engage in international agreements and that “this authority will come

33 Com elis Kramer and others, Joined cases 3, 4 and 6-76, para.45

«  The second question turned on whether the national restrictions constituted a MEEQR prohibited under Articles 
28 et seq. The response was negative as the fishing quotas were production measures, not trade measures.

35 Com elis Kramer and others, Joined cases 3, 4 and 6-76, paras.50-1



to an end Troni the sixth year after accession at the latest', since the Council must by then 

have adopted, in accordance with the obligation imposed on it by Article 102 of the Act of 

Accession, measures for the conservation .of the resources of the sea”.36 But did this mean 

that after the six years had passed without any legislative action by the Community, the 

competence of the Member States (in the external sphere!) would automatically vanish?

The Court answered this question in another judgment.37 The 1978 deadline had elapsed 

but the Community legislature had been inoperative as a result o f British obstinacy. Britain 

had vetoed any proposed Community legislation, while adopting national conservation 

measures in 1979. The Commission brought a case against the UK, the latter arguing that 

“as long as the Council has not exercised the powers conferred upon it by Article 102 of the 

Act of Accession, even after the expiration o f the period laid down in that article, the 

Member States retain residual powers and duties until the Community has fully exercised 

its powers”.38 In Commission v United Kingdom, the European Court confirmed the 

exclusivity of conservation matters.39 The Council's failure to exercise the legislative power 

could in any case not “restore to the Member States the power and freedom to act 

unilaterally in this filed”. The transfer o f powers in the area o f biological resources was “total 

and definitive”.40 The national legislators were dependent on a “specific authorization” 

issued from the Commission. The Community had from 1 January 1979 assumed “exclusive 

powers” on the subject of conservation measures as set out by Article 102 of the Act o f 

Accession.41 This exclusive competence was original.42

36 Ibid., para. 41. See also Commission v Ireland, Case 61/77, para.62-5: “As the Court has already held in the 
Kramer judgment of 14 July 1976, the Community has the power to take conservation measures both 
independently and in the form of contractual commitments with non-member States or under the auspices o f 
international organizations. In so far as this power has been exercised by the Community, the provisions adopted 
by it preclude any conflicting provisions by the Member States. On the other hand, so long as the transitional 
period laid down in Article 102 of the Act o f Accession has not expired and the Community has not yet fully 
exercised its power in the matter, the Member States are entitled, within their own jurisdiction, to take appropriate 
conservation measures without prejudice, however, to the obligation to co-operate imposed upon them by the 
Treaty, in particular [Article 10] thereof."

37 Commission o f the European Communities v United Kingdom o f Great Britain and Northern Ireland, Case 804/79

38 Ibid., para. 14

39 "Member States are therefore no longer entitled to exercise any power of their own in the matter of conservation 
measures in the waters under their jurisdiction. The adoption of such measures, with the restrictions which they 
imply as regards fishing activities, is a matter, as from that date, of Community law.” {Ibid., para. 18)

40 Ibid., para. 20

41 Ibid., para. 27

42 An interesting argument against an originally exclusive competence has been advanced by D. Dittert; 
„Richtigerweise stellt nämlich Art. 102 der Beitrittsakte eine bloße Übergangsvorschrift dar, welche der EG keine 
neuen Befugnisse einräumt, geschweige denn deren Ausschließlichkeit anordnet; vielmehr räumt Art. 102 den 
Mitgliedstaaten nur als befristete Ausnahme nach der ersten EWG-Erweiterung die Möglichkeit ein, vorübergehend 
nationale Erhaltüngsmaßnahmen im Fischereisektor einzuführen oder beizubehalteri. (...) Wäre eine generelle und 
dauerhafte Neubestimmung der Fischereizuständigkeiten der Gemeinschaft bezweckt gewesen, so hätte man diese 
schon aus Gründen der Übersichtlichkeit sinnvollerweise durch eine Änderung der Vorschriften des EWG- 
Vertrages selbst vornehmen können, wie dies auch in anderen Bereichen geschehen ist." (D. Dittert, Die 
ausschließlichen Kompetenzen der Europäischen Gemeinschaß im System des EG-Vertrags, 71)
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cc) Point n°3: Implied exclusive external powers through *constitutional necessity *

*  t

The “Opinion 1/7-6 principle* has come to represent a third source of exclusive external 

competence.43 The Opinion does not at any time refer to exclusive external powers.44 

Instead, under the doctrine of parallelism -  celebrating its first triumph in that case -  both 

the Member States and the Community possessed a shared power to conclude the inland 

waterway agreement. However, what the Court insisted on in the Opinion was that 

international agreements must be in conformity with the fundamental structural and 

normative principles o f the Community legal order.45 According to this historical 

reconstruction of Opinion l/7€s  “original meaning", the ruling should not be understood 

from the perspective o f exclusive parallel powers but seen against the background of the 

European Court’s attempt to set constitutional limits to the delegation of legislative powers 

outside Community channels.

How then did Opinion 1/76 come to be seen as a potential second source of exclusive 

parallel powers of the Community? An exact chronology of the gradual transformation of 

Opinion 1/ 76 is difficult to establish. Yet, a new reading of the ratio decidendi clearly saw 

the light of day in the Commission’s submissions to the WTO Opinion. There the 

Commission identified “two situations in which the Community has implied competence of 

an exclusive nature at international level”.46 While an exclusive power existed where the 

internal legislative competence had been exercised (the ERTA doctrine}, the Community 

would equally have an exclusive parallel power where “the Treaty provisions have conferred 

upon the Community institutions internal powers for the attainment of a specific objective 

and the participation o f the Community in the international agreement is necessary fo r  the 

attainment o f that objective” *7 This second source of exclusivity -  expressly named the 

* Opinion 1/76 doctrine”48 by the Commission -  would be derived from constitutional

43 For a more detailed account o f the transformation of Opinion 1/76’s ration, see: R. Schütze: Parallel External 
Pow ers in the European Community: From *Cubist‘ Perspectives Towards ‘Naturalist' Constitutional Principles?, 250-
259

44 ‘ It might be thought that in Opinion 1/76, on the facts of the case, the Court found that the Community had 
exclusive competence to conclude the draft agreement establishing a European laying-up fund, because common 
rules could only be adopted by concluding that agreement Some passages o f the Opinion may support that 
interpretation. It is difficult to see, however, why the Court should have taken that view in 1977, bearing in mind 
that transport policy, unlike commercial policy, is not an exclusive competence. The situation was not such that 
the Member States, by concluding the agreement only in their individual capacity, would have acted in breach of 
the Community’s exclusive competence in the area o f transport." (T. Tridimas and P. Eeckhout, The External 
Competence o f the Community and the Case-Law o f the Court o f Justice: Principles versus Pragmatism, 167) n the 
same direction are the remarks o f A. Dashwood and J. Heliskoski: “The widely held view, apparently shared by the 
Court o f Justice, that Community competence in the matter o f establishing a laying-up fund was exclusive, seems 
puzzling to us.* (A. Dashwood and J. Heliskoski, The Classic Authorities Reinsited, 13)

45 This is reflected in the wording o f the operative part o f the Opinion that does not refer to the Community enjoying 
an exclusive power but simply states that the draft agreement “is incompatible with the E()C Treaty".

46 Cf. Opinion 1/94, Commission Submissions at 5318 (emphasis added)

47 Ibid., compare also paras.73 and 82 of the Opinion.

48 Ibid. The Council opposed this second line of exclusivity from the very beginning by arguing that “the 
Commission’s arguments regarding implied powers ignore the difference between the existence of powers and their 
exercise*. Only where the internal powers are exercised by the Community can the resulting external pow er be
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“necessity*. Let us see how the Court dealt with this creative over-interpretation of the 

original Opinion 1/76 ratio by the Commission.

Surprisingly, the Court kid accept the uOpinion 1/76 doctrine* as a second source of 

exclusivity, albeit in a more restrictive format: “Save where internal powers can only be 

exercised at the same time as external powers (see Opinion 1/76 and paragraph 85 above), 

internal competence can give rise to e x c lu s iv e  external competence only if  it is exercised.*49 

In the eyes of the Court this was not the case for services in the present circumstances since 

the “attainment of freedom of establishment and freedom to provide services for nationals o f 

Member States is not inextricably linked to the treatment to be afforded in the Community to 

nationals of non-member countries or in non-member countries to nationals of Member 

States of the Community*.50 While the Court thus refused to grant the Community a general 

exclusive parallel external power a la Article 308 EC, the Court nevertheless positively 

acknowledged the existence o f a second source of exclusivity for parallel powers. The 

Community could enjoy an exclusive parallel power where the achievement of an internal 

objective was “inextricably linked" with the external sphere so that internal and external 

powers could only be effectively exercised at the same time.

This was the birth of a new rationale that would mature in subsequent cases. In Opinion 

2/92 we find the Court gives the following meaning to the “Opinion 1/76 doctrine*: “It is true 

that, as the Court stated in Opinion 1/ 76, the external competence based on the Community's 

internal powers may be exercised and may thus become exclusive, without any internal 

legislation having first been adopted. However, this relates to the situation where the 

conclusion of an international agreement is necessary in order to achieve Treaty objectives 

which cannot be attained by the adoption of autonomous rules (see Opinion 1/94, 

paragraph 85)."51

The successful transformation of the doctrine into its present shape was accomplished in 

the Open Sides cases. Instead o f following its Advocate General,52 the Court accepted the

exclusive. Furthermore, i f  Member States retain their competences internally, they must also do so at international 
level* (ibid, emphasis added).

49 Opinion 1/94, para.89 (emphasis added). Paragraph 85, to which the Court refers as authoritative support o f this 
statement, reads as follows: “Opinion 1/76 related to an issue different from that arising from GATS. It concerned 
rationalization of the economic situation in the inland waterways sector in the Rhine and Moselle basins, and 
throughout all the Netherlands inland waterways and the German inland waterways linked to the Rhine basin, by 
elimination o f short-term overcapacity. It was not possible to achieve that objective by the establishment of 
autonomous common rules, because o f the traditional participation of vessels from Switzerland in navigation on 
the waterways in question. It was necessary, therefore, to bring Switzerland into the scheme envisaged by means o f 
international agreement (see Opinion 1/76, paragraph 2). (...) It is understandable, therefore, that external powers 
may be exercised, and thus become exclusive, without any internal legislation having first been adopted.*

50 Opinion 1/94, para.86

51 Opinion 2/92, Section V, para.4

52 Advocate General Tizzano had strongly argued against the transformation of the Opinion 1/76 rationale into a 
new source o f exclusive external power: His position contesting the “invention* o f the Opinion 1/76 doctrine by the 
Commission is worth quoting in full: “Let me say at once that 1 am unable to agree with the conclusions the 
Commission draws from Opinion 1/76 and, more generally, from the Court’s case-law on the external competence 
o f the Community. To begin with, I would recall that that opinion had been requested from the Court in order to 
establish, inter alia, whether the Community had power to conclude with Switzerland an agreement, already 
initialled by the contracting parties, 'establishing a European laying-up fund for inland waterway vessels’, even 
though there was no express provision in the Treaty conferring such a power, and the AETR decision could not be
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new Qpim'on 1/76 rationale and therefore the possibility of exclusive parallel powers derived 

from constitutional necessity. The scope of this second source o f external exclusivity was 

again restrictively interpreted. Looking at the “Opinion 1/76 doctrine*, the Court found that 

an exclusive parallel competence could only come into existence where the conclusion of an 

international agreement was necessary in order to attain objectives of the Treaty and 

“cannot be attained by establishing autonomous rates*.53 Clear constitutional preference was 

thus given to the implementation of Community objectives through internal legislation as 

opposed to harmonization by means of “external law*, i.e. international agreements.54 The 

Court promptly denied the necessity of an a priori exclusive parallel competence for the field 

of air transport since “[t]here is nothing in the Treaty to prevent the institutions arranging, 

in the common rules laid down by them, concerted action in relation to the United States of 

America, or to prevent them prescribing the approach to be taken by the Member States in 

their external dealings, so as to mitigate any discrimination or distortions of competition 

which might result from the implementation of the commitments entered into by certain * 308

invoked since the Community had not adopted any internal measures in this domain. (...) For the moment, I  would 
like to stress that the .conclusions drawn by the Commission pom  the case-law mentioned above stem, in my view, 
from  a mistaken belief that in affirming the Community's competence in the situations referred to in  Opinion 1/76, the 
Court also held this competence to be automatically exclusive. From a careful reading o f the quoted passages, 
however, it is apparent that a ll the Court actually affirmed is that in those situations, despite the absence o f any 
express provision, the 'necessity' fo r an agreement in a given field may enable the Community to affirm its own 
external competence. But it w ill always and only be the specific recognition o f such 'necessity', that is to say, the 
actual exercise o f that competence, which w ill render it exclusive. The reasons fo r this are the same as those fo r  which 
this type o f  competence is usually established, that is to say, because the assumption o f  international obligations in 
the same fie ld  by the Member States could jeopardise the attainment o f the objective o f  the Community fo r  which the 
agreem ent was in fact considered necessary.’' (Opinion o f AG Tizzano [Open Skies), paras.46-49, emphasis added). 
The second part o f the quote betrays the Advocate General’s preference for transposing the ERTA principles to 
Opinion 1/76 situations.

In any case, the Advocate General championed a legislative definition o f “necessity", i.e. “that the necessity for an 
agreement must be determined in accordance with the procedure laid down for the exercise of the parallel internal 
competence, where such competence is already provided for" (para.52). The quest for determining the necessity of 
an agreement was functionally identical to determining the “necessity* under the common market power o f Article
308 EC: “To return to the parallelism I have mentioned above with specific respect to [Article 308], I would point 
out that that article does not confine itself to requiring a measure to be ‘necessary’ i f  Community competence is to 
be justified, but lays down precise conditions and procedures for the determination o f that necessity and, hence, 
whether it is capable of founding such competence. / consider that the same approach is also indicated here. 
Besides, it seems obvious to me that if  the Treaty has conferred a discretionary pow er on certain institutions and 
prescribed the procedures fo r  its exercise, it follows that neither the pow er nor the procedures can be disregarded 
and, in particular, that no other entity can take the place o f those institutions in d ie exercise o f that power. It may be 
debated, possibly even before the Court, whether in a specific case the assessment of the ‘necessity1 for an 
agreement was properly carried out (or omitted), but there can certainly be no escaping the fact that the 
institutions empowered to cany out the assessment and the procedures to be followed are those specified in the 
Treaty. (...)It must therefore be concluded from the foregoing that unless and until the 'necessity 'for an agreement 
has been duly and specifically recognised by the competent institutions and in accordance w ith the prescribed 
procedures, there can be no exclusive Community competence; consequently, the Member States remain free to 
assume international obligations in the relevant field, albeit, as we shall also see later, subject to their duty to 
cooperate in good faith with the Community institutions in accordance with [Article 10] o f the Treaty." (Opinion of 
the AG, paras.54-5, 57, emphasis added)

s* Commission v Germany (Open Skies), para.83 (emphasis added). The notion o f “autonomous rules" refers to 
(internal) Community measures. The full paragraph 83 of the judgement reads as follows: “In a  subsequent 
opinion, the Court stated that the hypothesis envisaged in Opinion 1/76 is that where the internal competence may 
be effectively exercised only at the same time as the external competence (Opinion 1/94, paragraph 89), the 
conclusion o f the international agreement thus being necessary in order to attain objectives o f the Treaty that 
cannot be attained by establishing autonomous rules." The “necessity* criterion thus related not only to the scope 
o f an implied external competence but also determines its nature as a shared or exclusive competence.

54 One might think here o f the warning words of the Court in the WTO ruling in the context o f the CCP: The 
Community must not use its external powers to evade procedural safeguards applicable to internal legislation. The 
significance of this constitutional safeguard is, of course, much more limited in the field o f parallel external powers 
as a  result o f the (near) procedural parallelism imposed by Article 300 EC.
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Member States with the United States o f America under the open skies' agreements*.55 The 

Court did not find the realization of the freedom to provide transport services within the 

Community “inextricably linked* to achieving the freedom vis-à-vis third countries.56 The 

Community would thus not enjoy any exclusive parallel competence under its Opinion 1/76 

doctrine, since the case did not “disclose a situation in which internal competence could 

effectively be exercised only at the same time as external competence*.57

Let us recapitulate: embedded in its historical context, the “original rationale" behind 

Opinion 1/76 seemed to be a simple combination o f a fully-fledged doctrine of parallelism 

and the prohibition on delegating Community powers outside Community channels by 

means o f international agreements.58 Pushed by the Commission’s ambitions in the external 

sphere, the function of the Opinion 1/76 doctrine has been transformed in recent 

jurisprudence. According to the new Opinion 1/76 doctrine, the Community will enjoy -  

under certain specified conditions -  an exclusive parallel competence in the absence of 

internal legislation thanks to some sort o f “constitutional necessity". In the words of an 

eminent commentator on the Community’s external relations, it is thus “a result o f the 

Court's case law in Opinion 1/94 and Opinion 2/92, [that] one can conclude that the 

Community may acquire exclusive external competence on the basis of Opinion 1/ 76 where 

the participation of a non-member country or countries is “necessary“ to enable the 

Community to fulfil one of its objectives and specific Treaty objectives cannot be achieved by 

internal Community legislation as they would not be binding on the non-member country or 

countries.“59 As a consequence o f the remarkable transformation of the ratio decidendi of 

Opinion 1/76, a second source o f exclusive parallel powers, albeit fairly restricted,60 has 

emerged -  thanks to a feat of creative over-interpretation.

b) Beyond judicial pointillism: The search fo r  broader constitutional strokes

The idea of exclusive Community competences has consequently remained very “exclusive" 

indeed: only three areas have been judicially qualified as those exquisite fields warranting

55 Commission v Germany (Open Skies), para.85 (where the Court refers to Opinion 1/94, paragraph 79).

56 Ibid., para. 87

** Ibid., para.88

w See: R. Schütze: Parallel External Powers in the European Community: From  ‘Cubist* Perspectives Towards 
‘Naturalist* Constitutional Principles?, 232-3

59 D. O ’Keeffe, Exclusive, Concurrent and Shared Competence, 190 (emphasis added)

60 “One has difficulty imagining cases where internal competence could not be exercised without concluding an 
international agreement within the strict parameters set by the Court. It is doubtful whether the agreement in issue 
in Opinion 1/76 came within those parameters. (...) [Since] could not the Council, here too, have arranged for 
concerted action towards Switzerland in the internal legislation, and could it not have prescribed the approach to 
be taken by the Member States in their external dealings with Switzerland on this issue?* (P. Eeckhout, External 
Relations o f the European Union, 91)
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the label of exclusive competence. The candidature of other subject-matters as 

constitutionally exclusive legislative powers has been put forward.61 In this section, we shall 

look at the rationales advanced in the Community legal order for justifying an exclusive 

legislative competence.

The very possibility of the Court “identifying* exclusive competences has given rise to a belief 

in a dynamic order of legislative competences. Yet, the discovery of these islands of 

constitutional exclusivity has remained a stagnant fait accompli ever since the 1970s. The 

majestic silence of the Court in the following decade signalled the victory of the cooperative 

federalist model over the dual or conceptualist federalist model. The discussion on the 

Community’s exclusive competences resumed with the Maastricht Treaty and the 

introduction of the principle of subsidiarity. Article 5(2) was based on a  competence typology 

that distinguished between exclusive and non-exclusive competences. Confined in its 

application to the Community’s non-exclusive powers, the identification of those legal 

competences escaping the subsidiarity control became a paramount institutional and 

academic concern that reinvigorated the quest for the Community’s exclusive powers.

The desire for broader constitutional strokes, going beyond judicial pointillism, has not just 

been for the sake of constitutional clarity. Each classification, typology or order will, in itself,

61 The most frequently traded additional candidates for exclusive Community powers are: firstly the power o f the 
Community to set the customs tariff (could be subsumed tinder the CCP); secondly, the internal organizational 
powers o f the Community [c f  Roger Wybot v Edgar Faure and others, Case 149/85, para. 16 ■ “power to decide on 
its internal organization authorizes the European Parliament to take 'appropriate measures to ensure the due 
functioning and conduct o f its proceedings” , but this only recognizes an implied power that is not necessarily o f an 
exclusive nature in all areas, so for example as regards the “national* payrolls o f MEPs). The third is the control 
power o f the Commission in competition law, yet here the exclusive nature is derived not from the Treaty but from 
Article 9 (1) of Regulation 17/62, that is, from an act o f secondary law. [C f K. Lenaerts & P. van Ypersele, Le 
Principe de Subsidiarité et son Contexte: Eude de Varticle 3B du Traité CE, m . 16 Fn 32). Fourthly, association 
agreements. Fifthly, agricultural policy: “Community agricultural policy is a common policy. This means that the 
Community has exclusive competence in agricultural matters and also that the subsidiarity principle of Art. 5 EC 
does not apply.’  (L. Kramer, EC Environmental law, 1 12)

Sixthly, monetary policy, which includes “the irrevocable fixing of exchange rates leading to the introduction o f a 
single currency* and “the definition and conduct of a single monetary policy and exchange rate policy* [cf. Article 
4(2) EC). Monetary policy has consequently been described as a “definite transfer* o f powers from the national level 
to the Community (K, Lenaerts & P. van Nuffel, Constitutional Law o f the European Union, 279) According to Article 
106 (1) EC, the ECB shall have the “exclusive right* to authorize the issue of banknotes within the Community, 
whereby the ECB and the national central banks ay issue such notes. This reference .to an “exclusive* right is the 
only explicit reference besides Article 5(2) EC. However, does the differentiation regime to which EMU is subject not 
cast doubt over its exclusive nature? Can there be opt-outs and derogations under an exclusive competence? For 
some authors, the geographical limitation on monetary union is no obstacle to its exclusivity: “Damit muß die 
Währungspolitik in ihrer Gesamtheit in den teilnehmenden Mitgliedstaaten al seine ausschließliche Zuständigkeit 
der EG angesehen werden. Die Mitgliedstaaten haben in diesem Bereich jegliche eigenständige 
Entscheidungskompetenz verloren. Diesem Befund steht auch nicht entgegen, daß die verbleibenden (derzeit) drei 
Mitgliedstaaten, die nicht in die dritte Stufe eingetreten sind, ihre nationale Zuständigkeit für die Währungspolitik 
behalten haben. Denn die Ausschließlichkeit einer Kompetenz der EG hängt nicht vorn Umfang des territorialen 
Anwendungsbereichs ihrer Befugnisse ab.“ (D. Dittert, Die ausschließlichen Kompetenzen der Europäischen 
Gemeinschaft im System des EG-Vertrags, 170-1, emphasis added). The Nice amendment o f Article 11 EC 
[enhanced cooperation] appears to accept this view as the option of differential integration is no longer confined to 
the Community’s non-exdusive competences.

C. Calliess has recently cast some doubt on the exclusive legislative quality o f the Community's internal 
organizational powers and the control powers of the Commission: “Anders als noch in der Vorauflage sollen das 
interne Verfahrens- und Organisationsrecht, sowie die Kontrolle der staatlichen Beihilfen gern. Art .87 f. (ex-Art. 92 
f.) EGV nicht mehr zu den ausschließlichen Kompetenzen i.S.d Art. 5 II (ex-Art. 3b H) EGV gezählt werden. Dies 
nicht deshalb weil es sich bei ihnen um konkurrierende Zuständigkeiten handeln würde. Hinsichtlich des internen 
Verfahrens- und Organisationsrechts ist dies evident. (...) Entscheidender Gesichtspunkt ist jedoch, daß 
ausschließliche Zuständigkeiten i.S.d. Art 5 II (ex-Art. 3b II) EGV nur legislative Zuständigkeiten im weiteren Sinne 
sein können. Demgegenüber ist die Beihilfenkontrolle jedoch von ihrem Charakter her eine exekutivische 
Kontrollkompetenz.“ (C. Calliess, Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union , 87-88). The 
same objection could be levelled at the exclusive right to issue banknotes.
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be a political manifestation.62 This is even truer of a typology of legislative power. Thus, 

absent an exhaustive enumeration through a competence catalogue, various suggestions as 

to the scope of the Community’s sphere o f exclusive power have been made since *1992”.

The European Commission actively promulgated its views on the scope o f the Community’s 

exclusive competences in an inter-institutional communication on the significance of the 

principle o f subsidiarity.63 According to this institutional actor, the exclusive powers of the 

Community are characterized by a functional and a material aspect. Functionally, exclusive 

competences imply an obligation on the Community to legislate. This obligation would follow 

from the Community’s undivided responsibility in the policy area.64 Materially, exclusive 

competences imply a loss of the power to legislate autonomously on the part of the States.65 

Having thus earmarked a block of exclusive legislative competences for the Community,66 

the Commission emphasized its dynamic vision of the classification: “The demarcation lines 

of this block of exclusive powers will have to change as European integration progresses. 

They cannot remain frozen.”67 However, the Commission recognized that the exclusive 

powers o f the Community ought to be “strictly construed, because they represent an 

exception to Community powers as a whole”.68

In the academic world, a number of constitutional guidelines to identify an exclusive 

legislative Community competence have been proposed.69 Two arguments in particular have

62 M. Foucault, The order o f  things: an archaeology o f the human sciences

63 “The principle of subsidiarity*, Communication o f the Commission to the Council and the European Parliament, 
27 October 1992, SEC (92) 1990 final

64 “The obligation to act should be clearly and precisely imposed by the Treaty itself -  for example [Article 14]: “The 
Community shall adopt measures with the aim o f progressively establishing the internal market over a period 
expiring on 31 December 1992...”; or [Article 34]: “ ... a common organization o f agricultural markets shall be 
established" (ibid. 5). This functional criterion has been rightly criticized by K. Lenarts & vY (cf. Susidiarite, m. 26- 
29) and by D. Dittert: , Richtigerweise kann jedoch die Ausschließlichkeit einer Befugnis nicht davon abhängig 
gemacht werden, daß die betreffende Vertragsbestimmung zum Tätigwerden verpflichtet. Ausschließliche 
Kompetenzen können auch dort bestehen, wo keine Handlungspflicht besteht, umgekehrt kann eine 
Handlungspflicht ebenso gut bei konkurrierenden Kompetenzen gegeben sein. [Verkehrspolitik!) (...) Umgekehrt 
können ausschließliche Kompetenzen auch dort bestehen, wo die Gemeinschaft nicht in jedem Einzelfall eine 
konkrete Verpflichtung zum Tätigwerden trifft. [Gemeinsame Handelspolitik]“ (D. Dittert, Die ausschließlichen 
Kompetenzen der Europäischen Gemeinschaft im System  des EG-Vertrags, 104)

65 In an afterthought, this material element is again softened: “But we cannot conclude that, because the 
Community has exclusive competence for an area defined in the Treaty (for example, common organizations of 
agricultural markets with a view to achieving the objectives of [Article 33]), all responsibility for the activity in 
question (agriculture, say) is covered by exclusive competence. The text o f the Treaty cannot be interpreted so 
broadly as to leave common sense out o f account." (The principle o f subsidiarity*, Communication of the 
Commission to the Council and the European Parliament, 27 October 1992, SEC (92) 1990 final, 6)

66 The Commission identified the following areas as characterised by a “genuine obligation to act* leading in the 
course of time to a block o f exclusive competences: the removal o f barriers to the four freedoms, the common 
commercial policy, the “general rules on competition" that would guarantee a level playing field, the common 
organisation o f agricultural markets, the conservation o f fisheries resources and the “essential elements of 
transport policy*.

67 Commission Communication, S

«  Ibid.

69 The richest and most complex attempt to establish judicial guidelines for the identification o f islands of 
exclusivity has been made by D. Dittert. In his monograph “Die ausschließlichen Kompetenzen der Europäischen 
Gemeinschaft im System des EG-Vertrags" (2001), the author develops a hierarchical list o f negative and positive 
guidelines for the existence o f an exclusive competence. Identifying the “imperfection* o f a legislative competence as 
the principal argument against assuming the Community's exclusive competence, the author consequently 
suggests as indicators: the exclusion o f all legal bases which contain a presumption in favour of national 
competence in the given field, the exclusion of harmonization as an integration method, limiting the Community’s 
legislative activity to supplementary or coordinative action or permitting higher national standards to co-exist with
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been the most decisive. According to the ontological argument, there are certain 

competences that are “naturally exclusive” Community competences.70 This argument is 

well known in U.S. and German federalism. The intellectual heart of the ontological 

argument is that action by national legislators to achieve the objective of certain 

competences is legally impossible. But what are Europe’s natural federal legislative 

competences? Some authors have conflated the identification of the Community’s exclusive 

sphere of power with a particular method or the geographical scope of the action. The 

argument runs as follows: because only the Community can “harmonise” national laws, 

because only the Community can proceed by “common action* or establish “common 

principles", these competences must be exclusive competences of the Community.

The controversy about the Community’s exclusive sphere of authority has centred on the 

classification of the Community’s internal market competence under Article 95 EC: is the 

establishment and functioning of the internal market an exclusive or a concurrent 

competence? The European Parliament’s 1984 Draft Treaty establishing the European 

Union opted for the exclusivity thesis in relation to the internal market competences.71 The 

Commission classified the “removal of barriers to free movement" as an exclusive 

competence. (Member States are therefore not entitled to remove their national barriers 

themselves?) While the Court in the Tobacco Advertising case was still neutral on the 

issue,72 the Biotechnology case put the ontological fallacy in relation to Article 95 EC to rest. 

The Community’s internal market power was treated as a normal non-exclusive 

competence.73

The same mistake is made when one identifies “citizenship o f the Union" or uintra- 

Community transport" as an exclusive competence of the Union. (Legislation on “citizenship* 

also exists, of course, at the national level.) The intellectual fallacy of this approach lies in

the Community legislation. The presence o f one of those negative criteria will automatically preclude the exclusivity 
claim o f a  legislative competence.

70 J.H.H. Weiler, for example, described the original understanding o f the distribution o f competences o f the 
Community and the Member States through three categories: areas in which the Community had no jurisdiction, 
“areas o f activity that are autonomous to the Community (therefore beyond the reach of the Member States' 
jurisdiction as such)", and areas in which Community and national competences overlap (J.H.H. Weiler, The 
Transformation o f Europe, 2436, emphasis added). The reference to "areas o f activity that are autonomous to the 
Community" is misleading as all Community  competences are autonomous competences. This definition, however, 
suggests that Weiler has had the ontological argument in mind when identifying the Community's exclusive 
powers: only those Community powers that find no expression at national level are exclusive.

71 Part Four of the 1984 Draft Treaty establishing a European Union established a competence catalogue. For 
example, Article 47 o f the Draft Treaty, dealing with the internal market and freedom o f movement stated: “The 
Union shall have exclusive competence to complete, safeguard and develop the free movement of persons, services, 
goods and capital within its territory; it shall have exclusive competence for trade between Member States“. Article 
55 o f the Draft constitution, in contrast, only allocated a “concurrent competence in the field o f social, health, 
consumer protection, regional, environmental, education and research, cultural and information policies".

72 Cf. Federal Republic o f Germany v European Parliament and Council o f  the European Union ( Tobacco Advertising), 
Case C-376/98. Unlike the Advocate General who had argued in favour of classifying Article 95 EC as an exclusive 
competence: “I start by commenting on the character of harmonization o f national rules. I agree with the argument, 
put with some force by the Parliament at the oral hearing, that the Member States simply cannot harmonise each 
other's laws, regulations or administrative action in fields which come within the scope of application of the Treaty. 
(...) I conclude, therefore, that the exercise of Community competence under (Articles 47(2) and 95] o f the Treaty is 
exclusive in character and that the principle o f subsidiarity is not applicable" [ibid., paras. 136,142).

73 Kingdom o f the Netherlands v European Parliament and Council o f the European Union, Case C-377/98, paras. 30- 
33
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the .confusion of the material scope o f a competence and the geographic effect or scope of the 

Community action. It is clear that only the Community can adopt legally binding rules for 

the. entire geographic area of the Community, but this does not, of course, imply that only 

the Community may act within a particular policy area. However, the competence to act 

within the particular policy area will in most cases be a shared one. Moreover, it is a 

characteristic o f all Community action that it will -  in conformity with the principle of 

subsidiarity -  have a “Community dimension".

The functional argument for exclusivity is based on the “functional necessity" of the 

Community legal order.74 The Community legislator will enjoy an exclusive competence, 

wherever the exclusion of the national legislators is necessary for “securing the proper 

functioning" of the Community policy. The rationale for assuming an exclusive Community 

sphere is thus some kind o f “constitutional necessity". Exclusivity is seen as a legitimate 

form of constitutional self-defence in the name of the common interest of the Community.75 

The identification of exclusive powers will be achieved through the normal methodology of 

constitutional interpretation. However, most authors agree that there should be a 

presumption against the exclusive nature of a competence.76

Despite sophisticated attempts to distil guidelines for the identification of additional 

constitutionally exclusive competences, the Court has not added further marks of 

exclusivity to the canvas of legislative powers. In Opinion 2/91, it only mentioned the two 

fa m il ia r  areas of constitutional exclusivity.77 Has the era o f ex post judicial discovery of

74 M. Nettesheim, Kompetenzen, 448: “funktionalen Notwendigkeit*

75 See Opinion 1/75 (“defence of the common interest of the Community*). D. Dittert identified “securing the proper 
functioning of the Community* as important “evidence" for the existence o f an exclusive competence: »Ähnlich wie 
im Verhältnis zu Drittstaaten setzt dies voraus, daß die Punktionsfähigkeit der vom Vertrag geschaffenen 
Rechtsinstitute und Politiken allein durch den Ausschluß jeglicher Betätigungsmöglichkeiten der Mitgliedstaaten 
vor Beeinträchtigungen geschützt werden kann. Anderenfalls müßte es bei der allgemeinen Vermutung bleiben, 
wonach Gemeinschaftszuständigkeiten im Zweifel nicht-ausschließlichen Charakter haben. (...) Hierbei handelt es 
zum einen um Politiken, die ohne eine vollständige Vereinheitlichung nicht lebensfähig wären und bei denen 
jegliches einseitige Tätigwerden der Mitglied Staaten deshalb kontraproduktiv wäre[.]* (D. Dittert, Die 
ausschließlichen Kompetenzen der Europäischen Gemeinschaft im System des EG-Vertrags, 122)

»Der vorzugswürdigen, aus dem deutschen Verfassungsrecht vertrauten Sichtweise zufolge beantwortet sich die 
Frage, ob eine ausschließliche Kompetenz vorliegt, im Hinblick auf den konkreten Sachbereich danach, ob die 
Entfaltung der Sperrwirkung erforderlich ist, um der EU eine hinreichend effektive Aufgabenerfüllung zu 
ermöglichen. Es kommt dieser Sichtweise zufolge nicht auf die Art der Regelungsaufgabe an, ebenso wenig auf die 
Frage, ob sich die Aufgabe nur dadurch bewältigen läßt, daß ein einheitlicher Regelungsrahmen geschaffen wird. 
Entscheidend ist vielmehr die Frage, ob sich m it der Parallelität von EU-Tätigkeit und mitgliedstaatlichem Wirken 
so große Gefahren für die effektive Aufgabenerledigung seitens der EU verbinden, daß diese Gefahrenlage durch 
einen vollständigen Ausschluß mitgliedstaatlichen Wirkens bekämpft werden muß.“ (M. Nettesheim, Kompetenzen, 
447)

76 "The intention o f the Treaties, which aim at cooperation between the two legislative levels, is not to let the pre
existing legislative powers fall into a vacuum. (...) Community powers which need to be completed cannot therefore 
be regarded from the outset as exclusive. On the contrary, in the absence o f an express provision to the contrary 
there is an assumption in favour o f a parallel national power* (R. Bieber, On the Mutual Completion o f Overlapping 
Legal Systems: The Case o f the European Communities and the National Legal Orders, 149).

77 “H ie  exclusive nature of the Community's competence has been recognized by the Court with respect to (Article 
133] o f the Treaty (Opinion 1/75, cited above; judgment in Suzanne Oriel, née Donckerwolcke and Henri Schou v 
Procureur de la République au tribunal de grande instance de Lille and D irector General o f Customs, Case 41-76, 
para. 32 and to Article 102 o f the Act o f Accession (judgment in Case 804/79 Commission v United Kingdom 1981 
ECR 1045, paragraphs 17 and 18). It follows from that line o f authority that the existence o f such competence 
arising from a Treaty provision excludes any competence on the part o f Member States which is concurrent with 
that o f the Community, in the Community sphere and in the international sphere (see Opinion 1/75 above).’  
(Opinion 2/91, para.8)



exclusive powers then come to an end? Perhaps, the declaration of the two fields of exclusive 

competences in the 1970s was “in part the child of a particular period in the Court's case 

law” . 78 The arguments advanced by the Court in Opinion 1/75 and its progeny have not 

been applied in a coherent fashion, nor are they very strong: “it does not follow from the fact 

that certain powers are concurrently held by the Community and the Member States that 

the latter will act contrary to the Community’s interest, or will disregard common 

decisions.”79

The philosophy of the Court has moved on from the days when all national action within 

certain areas was of itself a threat. Today, the need to force the Member States into action to 

achieve “strict uniformity” in the name of the defence of the common interest of the 

Community may be less vital: the rise of qualified majority' voting for the adoption of 

Community legislation has reduced the likelihood of the “failing Community legislator". At 

the time, when a single Member State could veto Community legislation - as the United 

Kingdom did in relation to biological conservation measures in 1978 -  the classification of 

an exclusive power o f the Community could force the Member State into line. Under a 

regime of QMV, Community solutions may simply be achieved through the operation of the 

legislative principles of supremacy and pre-emption. The legislative solution, instead of the 

exclusive competence solution, would have a number of advantages. In addition to 

potentially giving rise to more cooperative federalism in the European Union, it may also 

create greater transparency in the very order of competences. Shifting exclusivity at the 

constitutional level should be left to constitutional amendment and not to the European 

Court o f Justice.

2. T h e  Constitutional Regime Governing Exclusive Powers in the EC

The idea of an exclusive competence implies that it is exclusive to one authority. Within a 

federal legislative order, only one level is constitutionally entitled to autonomous decision

making. Where the federal level enjoys an exclusive competence, the States should be 

prevented from legislative action, unless so authorized by the federation. Concerning the 

legislative powers of the Member States, the constitutional logic of exclusive competences is 

that everything that is not allowed is prohibited, whereas the logic of shared competences is 

that everything that is not prohibited is allowed. The logic of exclusive competences 

therefore imposes a particular constitutional regime.

78 P. Eeckhout, External Relations o f the European Union, 15. Commenting on the “defence of the common interest“ 
argument in Opinion 1/75: “Yet it is clear that this is essentially a political argument, which may also be valid for 
other common policies. One may think of the common transport policy, also presenbed by the E[]C Treaty, but in 
this field the Court never recognized exclusive powers" {ibid., 14)

79 Ibid., 15

125



In the course o f thirty years, two independent strategies have emerged that limit the 

consequences flowing from the exclusivity thesis adopted by the Court for certain legislative 

competences in the 1970s. The first approach, while accepting the constitutional logic of 

exclusivity, tries to minimize the dispossessing effect o f exclusive competences by 

restrictively constructing their scope (a). The second strategy goes to the very substance of 

the concept of exclusivity. As we have already seen, the existence of an exclusive power does 

not exclude the possibility of delegating certain legislative tasks back to the Member States. 

In the course of time, the constitutional regime governing the delegation doctrine has moved 

towards a carte blanche for the Member States. This evolution makes the Community’s 

exclusive powers less exclusive -  if at all — than in other federal constitutional orders (b). 

Finally, we will see how both the Community legislator and the European Court simply 

ignore the supposedly exclusive quality of a competence. As regards the biological 

conservation of the sea, ritually invoked as an exclusive competence of the Community, 

Community federalism has moved from a dual to a cooperative legislative philosophy (c).

a) Ontological deformations: From restrictive interpretation to *’partial exclusivity3

There were only a few points of reference indicating a conceptual fence around the ambit of 

the exclusive competence of the Community’s common commercial policy. The formulation 

in the opening article of the chapter on commercial policy seemed to tie the Community’s 

commercial policy to the establishment o f the customs union between the Member States;80 

while ex-Article 3(b) EEC obviously viewed the establishment o f a common customs tariff 

and a common commercial policy as Siamese twins. A  literal and systematic interpretation 

of the common commercial provisions therefore immediately suggested their limitation to 

external trade relations in goods. From a more teleological point o f view, one could easily see 

Articles 131 et seq. as « une projection sur le plan exteme de la notion de marche 

commun ».81 Would the scope of the common commercial policy embrace the commercial 

aspects o f the free movement of persons, services and capital? 82 How flexible and dynamic 

would the exclusive competence of the Community be?

In Opinion 1/78, we find two conflicting institutional views on the scope of the exclusive 

power under the CCP. The Draft Agreement on Natural Rubber, subject to negotiations in

80 Article 110 EEC read: “By establishing a customs union between themselves, Member States aim to contribute, 
in the common interest, to the harmonious development o f world trade, the progressive abolition of restrictions on 
international trade and the lowering of customs barriers.”

81 C f P. Demaret, La politique commerdcde: perspectives devolution etfaiblesses presente, 75

83 Article 116 EEC read: “From the end o f the transitional period onwards, Member States shall, in respect o f all 
matters o f particular interest to the common market, proceed within the framework of international relations of an 
economic character only by common action. To this end, the Commission shall submit to the Council, which shall 
act by qualified majority, proposals concerning the scope and implementation o f such common action.” (emphasis 
added)

J.
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the United Nations Conference. on Trade and Development (UNCTAD), was at issue. 

Predictably, the Commission had argued that the subject-matter of the agreement fell fully 

within the exclusive power under Article 133 EC. The Council, on the other hand, submitted 

that the agreement covered an area of general economic policy that the Treaty had expressly 

left to the disposition of the Member States.83

The Court disagreed: “Although it may be thought that at the time when the treaty- was 

drafted liberalization of trade was the dominant idea, the treaty nevertheless does not form a 

barrier to the possibility o f the Community's developing a commercial policy aiming at a 

regulation of the world market for certain products rather than at mere liberalization of 

trade.*'84 An interpretation that was to freeze the meaning of the CCP in historic time, 

according to the Court, would be disastrous for the Community: “|A]n interpretation the 

effect o f which would be to restrict the common commercial policy to the use of instruments 

intended to have effect only on the traditional aspects of external trade" would render the 

concept of commercial policy “nugatory in the course of time".85 The Court thus favoured 

granting a dynamic and evolutionary scope to the common commercial policy, pointing to 

the fact that the express enumeration of the subjects covered in Article 133 EC was 

conceived as a non-exhaustive one. While acknowledging that the agreement in question did 

not belong to the “classic commercial agreements*,86 the Court still found that “it would no 

longer be possible to carry on any worthwhile common commercial policy if the Community

83 P. Demaret argued that certain aspects appear to be a priori excluded from the scope of Article 133 EC. This 
would be the case for the free movement of persons "pour une raison d’ordre moral" (P. Demaret, La politique 
com m erciale: perspectives d'évolution et faiblesses présente, 75). Apart from this exception, however, "(l)e 
rattachement d’autres matières économiques au domaine de la politique commercial est plus facile à justifier du 
moins en ce qui concerne leurs aspects externes. B s’agit en particulier des services, de la propriété industrielle, des 
investissements, ce qui devrait retentir sur le régime des accord de coopéeration ». (ibtd.76). Writing hi s concluding 
rem arks in 1987, the author prophesised that *[à] moyen terme, la politique commerciale de la Communauté 
devrait s ’étendre, au-delà des échanges de marchandises, aux services et aux investissements sous peine de 
devenir graduellement irrelevante sur le plan économique » (P. Demaret, La politique commerciale: perspectives 
d 'évolu tion  et faiblesses présente, 107)

37 According to the Court, “the central question raised by the Commission’s request is whether the international 
agreement on rubber comes as a whole or at least in essentials within the sphere of the 'common commercial 
policy’ referred to in [Article 133) of the Treaty. It is common ground that the agreement envisaged is closely 
connected with commercial policy. The difference of views relates to the extent of the sphere of application of 
[Article 133] so that it remains uncertain whether that provision entirely covers the subject-matter of the agreement 
in question* (Opinion 1/78, para. 37).

The Council’s position was summarized in the following way: “The Council, after recalling that the exclusive nature 
o f Community powers in the matter of commercial policy is not in question and that it does not reject the idea of a 
gradual evolution in this sphere, emphasizes that the common commercial policy nevertheless fulfils a function of 
its won in the context of the structure of the Treaty inasmuch as it applies to ‘any measure the aim of which is to 
influence the volume or flow o f trade*. Thus [Article 133J should be interpreted so as not to render meaningless 
other provisions o f the Treaty, in particular those dealing with general economic policy, including the supply policy 
for raw  materials which remains within the powers of Member States and for which the Council has only, under 
[Article 202), a power of co-ordination. According to the Council there is here a close interrelation between the 
powers o f the Community and those of the Member States, since it is difficult to distinguish between international 
economic relations and international political relations. In this connexion the Council once again draws attention to 
the fact that rubber is a 'strategic product’ so that the agreement in question impinges also on the defence policy of 
Member States. In these circumstances the Council takes the view that the negotiation of the agreement envisaged 
comes not only under [Article 133] of the Treaty but also under [ex-) Article 116 [EEC, now repealed) relating to 
common action by Member States within the framework of international organizations of an economic character to 
which they belong" {Opinion 1/78, para. 39).

84 Ib id ., para.44

88 Ibid.

86 Ib id ., para.41



were not in a position to. avail itself also of more elaborate means devised with a view to 

furthering the development o f international trade”.87 A restrictive interpretation of the 

concept of common commercial policy, the Court underlined, “would risk causing 

disturbances in intra-Community trade by reason of the disparities which would then exist 

in certain sectors of economic relations with non-member countries.”88

Having rid' itself of any vestiges of historical interpretation, the Court equally disabled 

systematic considerations that might restrict the scope of the exclusive competence. The 

Council had invoked the “structure of the Treaty”, arguing that the agreement dealt 

primarily with general “economic policy” , and should therefore be concluded under the 

parallel external power implied in this chapter of the Treaty. Instead of an exclusive external 

power, the latter only prescribed a duty upon the Member States to ensure co-ordination.89 

This implied mixed external actions. The Court, again, disagreed. Turning to the links of the 

agreement with general economic policy, it found that the rubber agreement would come “at 

least in part’  under the broad scope given to the common commercial policy. This was 

enough to grant external (exclusive) competence to the Community: The specific nature of 

the commercial policy provisions required that “their scope cannot be restricted in the light 

of more general provisions relating to economic policy and based on the idea o f mere co

ordination”.90 The Community's competence to pursue certain objectives in other parts of 

the Treaty could “not constitute a reason for excluding such objects from the field of 

application of the rules relating to the common commercial policy”.91 The Community’s 

(weaker) competences would not operate as an external limitation on the scope of the 

Community’s exclusive power under Article 133 EC.92

87 Ibid., para. 43

88 Ibid., para.45

89 Ibid., para.47

90 Ibid., para. 49. The Court had also pointed out that the agreement “could not, in the name of general economic 
policy, be withdrawn from the competence of the Community“ (ibid., para.48).

91 Ibid. In relation to the demarcation o f the sphere of application between Articles 133 EC and 116 EEC (now 
repealed), the Court referred to Opinion 1/75, stressing that “what counts with regard to the application of the 
Treaty is the question whether negotiations undertaken within the framework o f an international organization are 
intended to lead to an Undertaking entered into by entities subject to international law which has binding force*. In 
such a case it is the provisions o f the Treaty relating to the negotiation and conclusion o f agreements, in other 
words (Article 133 EC, Article 114 EEC (now repealed) and Article 300 EC], which apply and not Article 116 [EEC, 
now repealed]" (para.51).

92 The Court thus held the agreement to fall within the scope o f the CCP from which the Community's exclusive 
competence should have followed. Yet, as is well known, the last part o f the Opinion leads to a "negation of the 
Community’s exclusive competence” (as the Court itself states in paragraph 52). Finding the issue o f financing to 
be an essential feature o f the agreement, the Court fell back on a mixed agreement. This was indeed a murky 
constitutional back door. It will be remembered that the Commission had originally suggested that the costs be 
covered by  the Community budget and that the Council, Le. the Member States themselves, had insisted upon 
assuming financial responsibility. The reasoning o f the Court indeed seemed to “put the cart before the horse" 
(J.H.H. Weiler, The External Legal Relations o f Non-Unitary Actors: Mixity and the Federal Principle, 174).

The Opinion was a strange departure from Opinion 1/75, where the Court had maintained that it was "of little 
importance that the obligations and financial burdens inherent in the execution o f the agreement envisaged are 
borne directly by the Member States” (Opinion 1/75, at 15). The scope o f the doctrine’s application has been 
clarified in Opinion 1/94, where the Court stated that the fact that the Member States would bear “some" of the 
expenses o f the WTO could not in itself negate the mere assumption of an exclusive external competence on the 
part of the Community (Opinion 1/94, para.21).
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The open and dynamic character of the common commercial policy provisions was again the 

subject of the European Court’s attention in Generalized Tariff Preferences93 where it was 

claimed that two.Regulations were void. The Commission had wanted them to be based on 

the common commercial policy competence alone, while the Council had added Article 308 

EC on the basis of development policy being one of the ‘‘major policy aims” of the two 

legislative measures.94 Giving a wide teleological reading to the Community’s exclusive 

competence, the Court made the Commission the winner in this inter-institutional contest. 

It first pointed out that the interaction between trade and development had become 

“progressively stronger in modem international relations” and that the Community’s 

commercial policy will have to be adjusted to take account o f those changes.95 The 

Community had absorbed the “new concept of international trade relations in which 

development aims play a major role.”96 The Community legislature had thus been entitled to 

base both regulations on Article 133 EC alone.

In relation to goods, the Community legal order had embraced a dynamic and evolutionary 

concept of CCP.97 Changes in the mode of international economic relations, especially the 

transition from the liberalisation of trade to trade policy, were integrated into the semantics 

of the CCP. Was this also the case for the other factors of production? The transformation of 

modem economies into service economies had significantly changed the international 

economic landscape. Services became an important item on the GATT reform agenda. From 

the early 1980s onwards, the Commission had argued for the inclusion of services in the 

CCP.98 Would the Court “update” the meaning of the CCP in the Community legal order in 

response to these changes in the world market? If the national trade and commercial 

policies had so drastically changed, should the Community commercial policy not follow

93 Com m ission o f the European Communities v Council o f the European Communities (Generalized ta riff preferences), 
Case 45/86

94 The Council maintained that “it departed from the Commission’s proposal to base the Regulations on [Article 
133] alone because it  was convinced that the contested Regulations had not only commercial policy aims, but also 
m ajor development policy aims. The implementation of development policy goes beyond the scope o f [Article 133] o f 
the Treaty and necessitates recourse to [Article 308]” (ibid., para. 10).

95 Ib id , paras. 17-19

96 Ib id , para. 18

97 P. Demaret, La politique commerciale: perspectives d'évolution et faiblesses présente, 70: « Mais, d'un point de vue 
juridique, autant la tâche à délimiter le domaine de la politique commercial est utile, autant elle est malaisée. En 
effet, le concept de politique commercial est par essence de nature évolutive.»

98 See, for example, C.D. Ehlermann, L'acte Unique et les competences extents de la Communauté: un progrès?. The 
inclusion o f services was not only championed by the Commission. P. Demaret, for example, wrote in 1988: « Les 
arguments en faveur d'une extension de [l’article 133] aux service sont varies. Ils pèsent d'un plus grand poids que 
l'argument en sens contraire qui peut éventuellement être déduit du texte de [l’article 49], al. 2 du traité. Les 
services font, aujourd’hui partie du commerce au sens large et ils jouent un rôle croissant dans l'économie des pays 
développées. Tenir les services à l ’écart du domaine couvert par [l’article 133) et limiter ce dernier à la  circulation 
des marchandises risquerait d ’avoir pour effet de graduellement réduire la portée pratique de la politique 
commerciale. » (P. Demaret, La politique commerciale: perspectives d'évolution et faiblesses présente, 77)
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suit? Did Opinion 1/75 not link both notions together? 99 The.answer, as is well known, is 

no. The Court refused to extend the exclusivity inherent in the CCP to services.100

The strongest expression of this “ontological deformation* appeared in Opinion 1/94.101 The 

institutions had requested an opinion on the division of external powers for the conclusion 

of the package of multilateral trade arrangements known as the WTO agreement and its 

annexes. The Commission, relying on its wide interpretation o f the exclusive competence, 

argued, among other things, that all aspects of the international agreement fell within the 

ambit of Article 133 EC, thereby rendering the Community the sole legitimate signatory. 

While the Member States did agree that those parts of the WTO agreements dealing with 

goods fell “for the most part* under the exclusive competence under Article 133 EC,102 the 

major bone of contention concerned the Community’s external competences with regard to 

services aind intellectual property aspects of the agreement.

As for the power to regulate services on the international plane, the Commission had 

appealed to the dynamic, open and unenumerated character o f the common commercial 

policy provisions established in previous jurisprudence,103 while pointing out that the world 

economy had undergone fundamental structural changes with the service sector having 

become the dominant economic sector in international commercial relations. The Court, 

though it seemed at first positively inclined to again accept the evolutionary semantics of the 

“commercial policy” concept,104 did not accept the automatic “up-date” of the by now 

outdated conception of the Community’s commercial policy.

Considering “whether the overall scheme o f the Treaty is not such as to limit the extent to 

which trade in services can be included within [Article 133]”, the Court in essence paid 

retrospective attention to structural external limits to the Community’s exclusive 

competence. Suddenly the Court found it that it clearly followed from the distinction made 

in Article 3 between “a common commercial policy” in paragraph (b) and “measures 

concerning the entry and movement o f persons” in paragraph (d) that the legal aspects

99 The Opinion stated that the concept of ‘‘commercial policy" would have “the same content whether it is  applied in 
the context o f the international action of a State or to that of the Community*. (Opinion 1/75, 11)

100 The following remarks will be confined to services, excluding the interesting intellectual property aspects.

101 Opinion 1/94

102 The disagreement between Commission, Council and the intervening Member States only related to specific 
aspects of the competence to conclude the GATT part o f the WTO agreement. The Council had, however, advanced 
the claim that, as regards the Agreement on Agriculture as well as the Agreement on the Application o f Sanitary 
and Phytosanitary Measures, [Article 37| EC provided the right internal competences on the basis of which external 
treaty making power for those aspects annexed to the WTO Agreement could be implied. The Court, together with a 
similarly shaped contention in relation to the Agreement on Technical Barriers to Trade, dismissed the argument 
There were no external conceptual limits on (Article 133] through the application of a b lex spedalis rule. It 
confirmed the Community’s exclusive competence, under its common commercial policy competences, to conclude 
the WTO agreement in relation to goods. (Opinion 1/94, paras.22-34)

103 The Court referred to Opinion 1/75 and Opinion 1/78. It will be recalled that in the former Opinion the 
international agreement at stake concerned expenses incurred for the supply o f both goods and services.

104 The Court, in seeking to establish a general principle, employed an inclusive tenor before entering the details of 
the exceptions. Having regard to the trend in international relations increasingly characterized by a service 
economy, the Court asserted that “it follows from the open nature o f the common commercial polity, within the 
meaning of the Treaty, that trade in services cannot immediately, and as a matter o f principle, be excluded from the 
scope of [Article 133]* (Opinion 1/94, para.41).
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covered by the latter could not be simultaneously covered by the former.105 “More generally", 

the Court extrapolates, “the existence in the Treaty of specific chapters on the free 

movement of natural and legal persons shows that those measures do not fall within the 

common commercial policy". 106 This was indeed a strong statement: Would all those legal 

issues somewhere covered by a (concurrent) internal competence be a priori excluded from 

the scope of the common commercial policy provisions?107 This would transform Article 133 

into a “subsidiary power" like Article 308 EC. In a later advisory Opinion,108 the Court 

corrected the unfortunate wording. In deciding whether a measure fell into the scope of the 

CCP or another policy, the “centre o f gravity" theory would apply. International agreements 

or internal legislation that principally concerned international trade policy would still have 

to be adopted on the basis of Article 133 EC.109

In sum, the Court refused to apply the evolutionary dynamic of the concept of a commercial 

policy as a normative reflex to the changed character of international trade.110 The reason

105 As a consolation, the Community was, however, given exclusive competence as regards “cross-frontier supplies' 
since neither the supplier nor the consumer moves in this scenario, rendering this mode of services into “not unlike 
trade in goods' being thus “unquestionably covered by the common commercial policy within the meaning o f the 
Treaty' {ibid., para.44).

106 This conclusion was borne out by the judgment’s passages on the relationship between the transport provisions 
and the scope of the common commercial policy. The Court first noted that transport matters “are the subject o f a 
specific title' {ibid., para.48). It then referred to the rationale o f its famous ERTA ruling to imply “that international 
agreements in transport matters are not covered by [Article 133]' {ibid.), and finally excluded international 
agreements in the field of transport from the scope of the common commercial policy {ibid., para.53).

As T. Tridimas and P. Eeckhout comment, the Court applies two separate standards in determining the 
relationship between the common commercial policy and the two sectoral policies o f agriculture and transport It 
had found in relation to the former that the CCP provisions prevailed over [Article 37] EC since “[t]he objective o f 
the Agreement on Agriculture is to establish, on a worldwide basis, a fair and market-oriented agricultural trading 
system*. “The fact', the Court held, that the commitments entered into under the Agreement require internal 
measures to be adopted under the basis o f [Article 37] of the Treaty does not prevent the international 
commitments themselves from being entered into pursuant to [Article 133] alone" (¿bid., para.29). The substantive 
result, i.e. an exclusive external competence, was in any case not affected by that preference of Article 133 over 
Article 37 EC since the Community had extensively legislated in the area o f agriculture, making it likely that the 
Court would have classified the implied external competence under the agricultural provisions equally exclusive. 
(cf. T. Tridimas and P. Eeckhout, The External Competence o f the Community and the Case-Law o f the Court o f 
Justice: Principles versus Pragmatism, 163)

107 .The reference by the Court in Opinion 1/94 to specific Treaty chapters on the free movement of natural and 
legal persons as an argument that all but the cross-border mode of supply o f services do not fall within [Article 133] 
is equally difficult to understand. Those chapters only deal with the free movement o f nationals and companies o f 
the Member States in the internal market and not with movement of persons in connection with external trade in 
services, as the Court itself pointed out in another section o f the Opinion. If one transposed the Court's reasoning 
to trade in goods, one could say that because there is a specific Treaty chapter on the free movement of goods, 
external trade in goods is not covered by the common commercial policy.' (Tridimas 8s Eeckhout, ibid., 162). From 
this, the authors conclude that that the Court in Opinion 1/94 seemed to have opted for a “pragmatic approach', 
particularly in relation to services.

108 Opinion 2/00

lwIbicL, para. 25

110 The sharpest critique and the most original reading o f Opinion 1/94 has probably come from P. Pescatore. 
Regarding the reduced scope o f the CCP, Pescatore viewed Opinion 1/94 as a “vast sham construction, put up to 
m ay* us believe that the major part of the Agreement on “ trade in services' and almost the entire Agreement on 
*trade aspects of intellectual property rights" are not “ trade agreements" in the sense o f [Article 133 EC] and, to 
that extent, remain outside the EC’s competence’  (P. Pescatore, Opinion 1/94 on “conclusion’  o f the WTO 
Agreem ent Is there an escape from  a programmed disaster?, 393). Interestingly, the former judge and eminent 
scholar nevertheless arrived at a mixed agreement by means o f an argument that should indeed have deserved 
more attention from the Court in Opinion 1/94. Instead o f adopting an inward-looking perspective in interpreting 
the scope o f Article 133 EC, the Court should have focused on the “constitutional innovation' brought by the WTO 
agreement* 'Had this been done, it would then have appeared that, while it was possible to lodge, the economic 
substance of the whole WTO complex in the categories o f “commercial policy* and “trade agreements" of [Article 
133], there was no appropriate basis in the EC Treaty fo r the creation o f an organizational framework o f the 
amplitude provided fo r in the central-WTO Agreement including in this new system o f dispute settlem ent’  {ibid., 400-
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for this restrictive interpretation -  even “ontological* deformation -  of CCP lay in the very 

exclusivity of the provision. The deformation of its scope was the direct result o f the nature 

of the competence.111 Because the Member States retained important autonomous legislative 

powers in relation to services, the Court seemed to feel that the extension of Article 133 to 

international trade in services would create a serious cleavage between competences for the 

internal and the external sphere as regards services. Instead of condemning exclusive 

powers to their death,112 Opinion 1/94 is the very manifestation of the dual federalist 

exclusivity thesis developed in the 1970s: the Court does not compromise on the exclusive 

nature o f the Community's powers under the CCP, but instead interprets the scope of these 

powers restrictively.

This scope solution of the WTO Opinion has now been replaced by the ontological solution 

put into place by the Nice Treaty. The Byzantine amendments to Article 133 EC have in 

many ways removed the deformed scope of the Community’s CCP competence. The 

broadening of Article 133 EC’s scope to include external powers for trade in services and 

other novel areas of international trade has had the price of introducing cooperative 

federalist arrangements.113 The Community’s new commercial powers are shared powers. 

Paragraph 5 thus extends the treaty-making power of the- Community into the previously 

unchartered -  and at the most implicit -  fields of trade in services and the commercial 

aspects o f intellectual property, but specifies that this inclusion “shall not affect the right of 

the Member States to maintain and conclude agreements with third countries or 

international organizations in so far as such agreements comply with Community law and 

other relevant international agreements.”

In these fields, the Community and the Member States will be entitled to act as co

legislators. The integrity of the common commercial policy is ensured through the 

supremacy principle and the principle of legislative pre-emption: where international 

agreements concluded by the States conflict with Community law, the former will prevail

1). Rather than internal limits stemming from the substance o f the CCP, the external limit of a  constitutional 
dimension à la Opinion 2/94 would thus have provided a better justification for bringing the Member States into 
the WTO agreement. For an analysis of the external constitutional limits set out by the ECHR Opinion o f the Court, 
see supra.

111 “En tant que telle, je  considère cette exclusivité, comme je  l’ai déjà dit, entièrement justifiée, mais, elle 
complique, c'est le moins que l’on puisse dire, une interprétation extensive de [l'article 133], » (C.W.A. Timmermans, 
La libre circulation des jnarchandises et la politique commerciale commune, 95)

Even if the Court did not articulate it expressly, the following reasoning advanced by C.W.A. Timmermans may 
have influenced it decisively: “Extending the scope of [Article 133 EC) without limits to international trade in 
services in my view raises a serious problem. As Community competence under [Article 133] is o f an exclusive 
nature, Member States would consequently lose all competence to regulate autonomously or by conventional 
measures international trade in services from or to their territories. Is this a fair and balanced result compared 
with the still substantial competences which Member States have retained to regulate intracommunity trade in 
services? (C.W.A. Timmermans, Common Commercial Policy (Article 113 EEC) and International Trade in Sendees, 
678}

112 See however, the allusion to the contrary by N. Emiliou, The Death o f exclusive competence?

113 The competences Article 133 (5)-(7) add are treaty-making powers. They do not grant legal competence to the 
Community to adopt “autonomous”, that is, internal legislation on these legal bases. Herein lies a difference to the 
old powers listed under Article 133 (l)-(4) EC (C. W. Herrmann, Common Commercial Policy after Nice: Sisyphus 
would have done a better Job, 16)
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and the latter will be pre-empted.114 The preference/or legislative rather than constitutional 

pre-emption parallels the move towards more ‘ constitutional naturalism* in relation to the 

Community's implied external competences.115 To,protect the cultural sovereignty of the 

Member States against the homogenising forces of globalisation, Article 133(6) sanctions a 

specific form of cooperative federalism in the external sphere: mixed agreements. The reason 

behind this codification of cooperative arrangement for the cultural exception lay in the. 

perceived need of national States to protect their cultural specificity.116 From this 

teleological point of view, it would be going too far to disallow Member States to 

autonomously conclude culture agreements on their own.117 The better approach is 

therefore to restrict the requirement of mixed action to those agreements where the 

Community as such is a signatory.118

Nice is a step away from the philosophy of dual federalism that characterized the 

constitutional rhetoric under the CCP. Even without embracing cooperative forms of 

federalism as a “better” mode of power-sharing in the EC, the assumption of an exclusive 

competence for international trade (despite shared responsibility for intra-Community trade) 

has always been, to say the least, in need of a convincing constitutional explanation. Nation 

States have traditionally invoked the “peculiar” nature of external relations as a domain of 

the federation. Today, however, in an era where international agreements have become a 

dominant regulatory instrument, only parallelism between the division of powers in the 

internal and external sphere appears as a suitable federalist solution. Nice has gone in this 

direction and acknowledged the shared nature of the Community's legislative powers in 

relation to the international trade in services and certain other fields.

114 M. Cremona has arrived at the same conclusion: ‘ The existence of a shared competence implies a constraint 
upon the existence o f national competence as far as is necessaiy to avoid undermining the Community interest. 
However, ultimately this constraint is upon the exercise of Member State competence rather than its existence. (...) 
It is  better to regard the obligation to respect Community law found in the new Article 133(5) EC as reflecting the 
obligation articulated many years previously by the Court in Kramer and based on Article 10 EC.‘  (M. Cremona. A 
Policy o f  B its and Pieces? The Common Commercial Policy after Nice, 86)

115 R. Schütze: Parallel External Powers in the European Community: From ‘Cubist’ Perspectives Towards 'Naturalist' 
Constitutional Principles?

116 The second subparagraph o f Article 133 (6) reads: “(A)greements relating to trade in cultural and audiovisual 
services, educational services, and social and human health services, shall fall within the shared competence of the 
Community and its Member States. Consequently, in addition to a Community decision taken in accordance with 
the relevant provision of Article 300, the negotiation of such agreements shall require the common accord of the 
Member States. Agreements thus negotiated shall be concluded jointly by the Community and the Member Sutes.’  
The wording of the provision is ambivalent in identifying (‘ consequently'] shared competences with joint action. M. 
Cremona has tried to capture mixity as a “specific form of shared competence* in the following words: #(T)here is a 
category o f agreements on services where a specific form of shared competence is to continue, under Article 133(6) 
second subparagraph. This provision does not merely preserve a residual competence for Member States while 
granting the Community competence to negotiate alone. Rather, the Treaty insists on shared competence m the 
sense o f the joint negotiation and conclusion of agreements by Community and Member Sutes in certain areas. It 
is clear from this subparagraph that the Community alone will not be able to conclude agreements in these 
sectors." (M. Cremona, A Policy o f Bits and Pieces? The Common Commercial Policy after Nice, 84)

117 Take the example o f a bilateral agreement between France and Canada on cinematographic co-operation

1,4 Contra, Herrmann: “[T]he wording of paragraph 6 subparagraph 2 indicates that the obbgaoon to conclude 
agreements jointly in those fields lies upon the Member States as welL Autonomous action on their part will hence 
be ruled out in the future." (C. W. Herrmann, Common Commercial Policy after Nice: Sisyphus uoutd hme done a 
better Job, 22)
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The very recognition of the “partial exclusivity* of the CCP has revealed the cracks in the 

paradigm of the exclusivity theory adopted by the Court in the 1970s: “The inroads into 

exclusivity made by the amended Article 133 challenge these assumptions and the 

established rationale for exclusivity, and indeed for uniformity in the Community's external 

economic policy.*119 However, strict uniformity -  somewhat dramatically referred to in 

Opinion 1/ 75 as necessary to defend the very existence of the Community -  has never been 

the lived reality of the CCP,120 nor has a degree of diversity endangered the functioning of 

the Community legal order. On the contrary, the Nice formula of broadening the material 

scope o f Article 133 EC while allowing for shared competences of the Member States may 

provide a solution to a constitutional problem long ago identified by C.W.A. T im m erm a n s :

As a matter o f fact the internal regime still leaves Member States ample regulatory powers, the exercise of 

which might affect the free movement o f goods between Member States. (...) Also in the absence of 

harmonization, Member States can still maintain and enact measures affecting imports and exports to 

protect the various interests listed by [Article 30 EC], only o f course within the strict limits traced by that 

Article. One should immediately add the possibilities for national intervention under the Cassis de Dijon 

doctrine of the European Court of Justice in order to protect interests of consumer protection, fair 

competition, etc. These residual national powers which are accepted by the Treaty can also be exercised 

with regard to goods originating from third countries imported through other Member States where they 

have been brought into free circulation. What applies in cases o f direct importation from a third country? 

Shouldn’t Member States remain empowered to take <H*niiar measures and under similar conditions as 

they do with regard to mtracomnmnity trade in goods?*121

Even within these “exclusive" parts of the CCP dealing with goods, not every aspect appears 

therefore as exclusive as the exclusivity thesis dictates. The concept of partial exclusivity 

still represents a compromise between the judicial acquis of the 1970s and the demands of a 

modem commercial policy. Opinion 1/94 and the Nice Treaty did not kill the exclusivity

1»  «To import shared competence threatens the uniformity o f the CCP that forms the rationale for the original 
development o f the doctrine of exclusivity. (...) However it is not so clear that shared competence per se is a 
retrograde step for the CCP. Doubtless, the entrenchment of non-exclusive competence in relation to services and 
intellectual property will require a re-thinking of what ‘uniform principles’ as the basis of the CCP might mean. A 
shared competence o f the common interest may be more important in future trade relations than formally uniform 
rules.® (M. Cremona, A Policy o f Bits and Pieces? The Common Commercial Policy after Nice, 83 and 89)

120 This is most obvious in relation to the absence o f a  common export policy: »Betrachtet man das Ergebnis der 
evidenten Entscheidungsschwäche der Gemeinschaftsorgane, so steht die gemeinsame Ausfuhrpolitik mehr als 
dreißig Jahre nach Ablauf der Übergangszeit noch immer nur auf dem Papier.“ (J. H.J. Bourgeois, Artikel, 132, 
m !4 )

121 c.WA. Timmermans, Common Commercial Policy (Article 113 EEC) and International Trade in Services, 680. The 
idea o f a parallelism between the internal and the external sphere o f the division of powers between the Community 
and the Member States has led C.WA. Timmermans to exclude these “residual* national trade powers altogether 
from the scope of Article 133 EC: “If so, and 1 do not see any reason not to, such measures should remain outside 
the scope o f [Article 133 EC], that is not be qualified as belonging to the common commercial policy. Indeed, if 
[Article 133] applies, Member States would lack all autonomous competences on these matters. (...) For these 
reasons I propose an interpretation of [Article 133] which fully takes into account the particularities o f the division 
o f powers between Community and Member States on the internal level. This could be done by interpreting [Article 
133] according to a rule o f reason which implies similar exceptions as are internally allowed under [Article 30 EC] 
and the Cassis de Dijon doctrine of the Court o f Justice. Internally these exceptions allow derogating from the 
principles o f free circulation, externally their function would be to delimit the scope of the common commercial 
policy. (...) Interpreting [Article 133] according to such a rule of reason would not automatically imply a loss of 
external Community competence for those cases where the rule of reason could be successfully invoked. Normally, 
the Community would remain competent in the external field but on a different legal basis, for instance [Article 94, 
308 or 37 EC]. The difference with regard to [Article 133] would o f course be that external Community powers 
Under these Articles o f the Treaty are not necessarily o f an exclusive nature and would leave some leeway for 
national action” {ibid., 681-2).
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thesis in relation to the CCP. Islands.of constitutional exclusivity continue to exist. However, 

the arrival of partial exclusivity could well be the beginning of the end of the dual federalist 

philosophy in relation to the commercial policy. The embrace of cooperative federalist 

arrangements need not necessarily mean less actual overall uniformity. After all. Article 

133(1) EC refers to “common principles", a wording that could easily have been taken as 

indicating the shared .nature of the competence. A shared competence in the field of trade 

relations with third countries, in tandem with a developed principle of legislative pre

emption, may indeed be a solution that guarantees a degree of autonomy to the Member 

States while maintaining the desired level of uniformity in the commercial policy of the EU.

b) The not so exclusive nature o f exclusive Community powers

In the previous section, we analysed the “distorting" effect which the qualification of a 

competence as exclusive might have on the interpretation of its scope. But how exclusive are 

exclusive powers in the Community legal order? Let us set a benchmark for an exclusive 

concept of exclusivity: “La rigueur des concepts veut qu'à la fin de la période transitoire, 

lorsque la compétence communautaire est devenue constitutionnellement exclusive ((article 

133] du traité C[]E), toute règle nationale qui est en vigueur à cette date portant sur le 

même domaine devienne caduque. »I22 Strong exclusivity implies the automatic invalidity of 

all national measures falling within the Community’s exclusive sphere.

Retrospective exclusivity is, however, not an indispensable attribute of exclusive 

competences in national constitutional orders. In the course of the following section, we 

shall therefore concentrate on the prospective roles of national legislators within the scope 

o f a legislative competence after it has been declared exclusive by the European Court of 

Justice. In classic federal orders, where the federation has been granted an exclusive 

competence, the sub-federal level can be entitled to legislate by means of a specific 

authorization. State legislation must be based on delegated powers rather than on 

autonomous powers. In order to assess the rigor of the Community concept of exclusivity, 

we shall therefore have to look at the constitutional principles that govern the possible 

delegation of Community powers to the Member States. The possibility of national action 

within an express Community competence had been expressly recognized in Donckerwolke. 

Since the very beginning European constitutionalism has then accepted the possibility of 

delegating legislative powers back to the Member States.123

132 K. Leriaerts, Les répercussion des compétences de la Communauté européenne sur tes compétences externes des 
Etats membres et la question de *'preemption", 51

123 Consider, for example, the remarks by Ipsen on the subject: ,Ob die Gemeinschaitsorgane 
Handlungsermächtigen an die Mitgliedstaaten (als solche oder an ihre zuständigen Organe) delegieren können, 
hängt von der fraglichen Materie ab. Hierfür ist wesentlich, ob die Gemein schaft sorgane im Interesse der
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aa) The Community's non-retrospective exclusive regime: Frozen national legislative powers

The thesis of the automatic illegality o f existing national measures after the end of the 

transitional period has, in fact, hardly been met by constitutional reality. In Sociacd 

Fonds,* 124 125 a national charge on the import of rough diamonds from third countries was to be 

assessed. The common customs tariff had been introduced by Regulation 950/68 which 

entered into force on 1 July 1968. While the Court clarified in the preliminary ruling that 

the Member States had lost all power to unilaterally adopt future national charges, Member 

States were permitted to maintain their existing differential charges even after the coming 

into force of the common customs tariff. These national tariff measures were not 

automatically and retrospectively unconstitutional: “As regards charges already in existence, 

prior evaluation by the Community authorities is necessary in order to establish their 

incompatibility with the Treaty and the obligation to eliminate them. It follows that such 

charges may only be considered to be incompatible with Community law pursuant to 

provisions adopted by the Community”.125 And later on: “Since the adoption of this common 

commercial policy falls within the exclusive jurisdiction of the Community, the equalization 

of charges other than customs duties as such for all the Member States or their elimination 

is dependent upon an intervention by the Community.”126

The equalization or abolition of national charges, even after the end of the transitional 

period, thus depended on subsequent Community legislation and was not the automatic 

result o f the constitutional invalidation inherent in the notion of an exclusive legislative 

power. From the very beginning, the Court therefore opted out of one aspect of the strong 

version of exclusivity: within the ambit of an exclusive Community power, the Member 

States would only be constitutionally prevented from adopting measures that fell within its 

scope after the competence had been declared exclusive.127 Differential national measures 

that already existed prior to the Community's assumption of exclusive responsibility 

remained valid and would only be removed by means of Community legislation replacing

Vertragsverwirldichung gehalten sind, von ihren Kompetenzen seihst Gebrauch zu machen. Die Verträge kennen 
eine allgemeine Delegationsbefugnis begreiflicherweise denn auch nicht. (...) Soweit die Verträge 
Gemein Schaftsorganen einen Regelungsauftrag im Wege allgemein verbindlicher Normsetzung (Verordnung, 
allgemeine Entscheidung) erteilen und ihnen das mildere Mittel der nur zielverbindlichen Richtlinie (EGKS- 
Empfehlung) nicht anheimgeben (so im EWGV Art. 94 für den Rat, Art. 48 IH für die Kommission}, besteht 
gemeinschaftsrechtliche Regelungs verpflichtung. Insoweit ist etwaige Delegation an die Mitgliedstaaten 
ausgeschlossen.* (H.P. Ipsen, Europäisches Gemeinschaßsrecht, 443-4)

124 Case 38/73

125 Ibid., paras.19-20 

. 126 Ibid., para.24

157 “La thèse de la caducité automatique des mesures nationales aboutit à une conséquence aberrante : celles de 
faire prévaloir le façon brusque et unilatéral un régime de pur libre-échange dans le commerce extérieur de la
Communauté lorsque celles-ci n ’a pas encore mis en place des instruments communautaires des régulation des 
échanges. » (P. Demaret, La politique commerciale: perspectives d'évolution et faiblesses présente, 95).
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them. In this dependency on the legislative elimination of national disparities, the external 

commercial policy of the EC became, over time, even more fragmented than the 

constitutional regime in the internal sphere. While the Court increasingly attacked the 

legislative fragmentation of the common market in goods through the application of negative 

integration principles (it will be recalled that Cassis de Dijon underlined that these 

principles would apply *[i]n the absence of Community harmonization*), the Court did not 

similarly restrict the legislative powers of the Member States in their economic relations with 

third countries.

The disparity of legislative powers in the internal and external sphere is illustrated in 

relation to goods in Polydor v Harlequin.124 * * * 128 In a preliminary ruling, the Court was asked to 

establish the relationship between Article 14 and 23 o f the Agreement between the 

Community and Portugal and the British 1956 Copyright Act. The two provisions of the 

Portugal agreement textually reproduced the EC regime on the free movement of goods laid 

down in Articles 28 et seq.,129 while the copyright act prohibited the import of an article into 

the United Kingdom without the consent of the copyright owner. The owner of the copyright 

had given an exclusive license to sell the gramophone records to Polydor in the UK, while 

having separately granted this right to two Portuguese companies in- relation to the 

Portuguese market. A parallel trader had imported the said records from Portugal without 

the consent of the proprietor of the copyright and Harlequin sold them on the United 

Kingdom market. The preliminary question before the Court was thus whether the national 

trade restrictions constituted “a means of arbitrary discrimination or a disguised restriction 

on trade between the State of Portugal and the European Economic Community*?130

The question itself is revealing. The agreement was between Portugal and the European 

Community; moreover, the free circulation of goods aspect fell squarely within the scope of 

the Common Commercial Policy.131 However, the Court did not make any reference to the 

exclusive powers that the Community would enjoy in this area that would ipso facto negate 

autonomous national action. Instead, the Court, referring to Article 300(7) EC, pointed out 

that the C o m m u n ity  agreement was not only binding on the Community institutions but 

also bound the Member States. While the terms of the international agreement showed a

124 Polydor Limited and RSO Records Inc. v Harlequin Records Shops Limited and Simons Records Limited, Case
270/80

139 According to Article 14 (2) “ (Quantitative restrictions on imports shall be abolished on 1 January 1973 and any
measure having an effect equivalent to quantitative restrictons on imports shall be abolished not later than 1 
January 1975". Article 23 read: "The Agreement shall not preclude prohibitions or restrictions on imports (...) 
justified on grounds of (...) the protection o f industrial and commercial property (...). Such prohibitions or
restrictions must not, however, constitute a means o f arbitrary discrimination or a disguised restriction on trade
between the contracting parties.”

130 Polydor Limited and RSO Records Inc. v Harlequin Records Shops Limited and Simons Records Limited, Case 
270/80, para.6

131 Ibid., para. 12: “In pursuance o f the above-mentioned objective the agreement seeks to liberalize trade in goods 
between the Community and Portugal. According to Article 2 the Agreement is to apply, subject to special 
arrangements provided for in respect of certain products, to products originating in the Community or in Portugal 
which fall within chapters 25 to 99 of the Brussels nomenclature.”
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striking textual similarity with the free movement rules in the EC. Treaty, the Court rejected 

a parallel interpretation by reference to constitutional teleology:

The considerations which led to that interpretation of [Articles 28 and 30) of the Treaty do not apply in the 

context o f the relations between the Community and Portugal as defined by the agreement. It is apparent 

from an examination of the agreement that although it makes provision for the unconditional abolition of 

certain restrictions on trade between the Community and Portugal, such as quantitative restrictions and 

measures having equivalent effect, it does not have the same purpose as the E[]C Treaty, inasmuch as the 

latter (...) seeks to create a single market reproducing as closely as possible the conditions o f a domestic 

market. It follows that in the context o f the agreement restrictions on trade in goods may be considered to 

be justified on the ground o f the protection of industrial and commercial property in a situation in which 

their justification would not be possible within the Community. 132

The national prohibition on the importation of goods from Portugal was therefore justified 

under Article 23 o f the Community-Portugal agreement. While the distinction between the 

constitutional principles applicable to intra-Community trade as opposed to third country 

trade made much sense,133 the reasoning of the Court nevertheless cast a long shadow over 

the exclusivity thesis for the Community’s external trade powers in relation to goods. It was 

not only that Member States would retain their legislative .powers to impose trade 

restrictions in relation to goods with third countries. The result is the somewhat paradoxical 

situation that, in the absence of Community legislation, Member States retain more 

legislative powers within the scope of the Community’s supposedly exclusive CCP 

competence than under the shared competence of Article 95 EC!

That only Community legislation finally deprived Member States of their power to impose 

restrictions on trade with third countries in goods was finally confirmed in Silhouette in the 

context o f trade marks. In 1989, the Community had adopted its first directive on the 

harmonization o f trade marks, of which Article 7 concerned the exhaustion of rights 

conferred by the trademark. The issue arose whether the provision would only apply to 

intra-Community trade (and later to trade within the EEA) or whether it also 

comprehensively decided the matter o f exhaustion in relation to third countries. Austrian 

courts traditionally adopted the doctrine of international exhaustion. This represented a 

laxer import regime than other Member States. The Court construed the Community 

legislation as leaving no supplementary legislative power to the Member States on the issue 

of exhaustion:

Accordingly, the Directive cannot be interpreted as leaving it open to the Member States to provide in their 

domestic law for exhaustion o f the rights conferred by a trade mark in respect o f products put on the 

market in non-member countries. This, moreover, is the only interpretation which is fully capable of 

ensuring that the purpose o f the Directive is achieved, namely to safeguard the functioning o f the internal

133 I b id paras.18-19

133 “In the present case such a distinction is all the more necessary inasmuch as the instruments which the 
Community has at its disposal in order to achieve the uniform application o f Community law and the progressive 
abolition o f legislative disparities within the common market have no equivalent in the context o f the relations 
between the Community and Portugal.” (ibid., para. 20)
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market. A  situation, in which some Member States could provide for international exhaustion while others 

provided for Community exhaustion only would inevitably give rise to barriers to the free movement of 

goods and the freedom to provide services. (...) Finally, the Community authorities could always extend 

the exhaustion provided for by Article 7 to products put on the market in non-member countries by 

entering into international agreements in that sphere, as was done in the context of the EEA 

Agreement. 134

The issue of international exhaustion was thus a matter for the Community legislator. After 

the legislative intervention of the Community into the field of trademarks, the Member 

States could also no longer also exercise their powers in relation to third countries. The loss 

of autonomy was the result of the Community measure’s pre-emptive effect. It was not the 

constitutional exclusivity o f the CCP that had deprived them of their capacity to regulate the 

international exhaustion defence in relation to trade in goods with third countries. In sum, 

as regards national measures that were already existing when the CCP was declared 

exclusive, the Member States remain co-legislators: Even if their legislative power is frozen 

in time, as long as the Community has not harmonized the national commercial policies 

exhaustively, the Member States will be actively regulating in an area that is nominally 

within the exclusive competence of the Community.

bb) The delegation doctrines: National legislative powers -  autonomous or delegated?

The notion of exclusive power, looked up again in the lexicon of constitutional federalism, 

implies that only one level is entitled to autonomous legislative action. The very existence of 

a Community exclusive competence will prohibit any national action, unless this action was 

authorized by the federal legislator. The vision of an area in which the Community legislator 

alone was competent to order social life, however, depended on the latter’s capacity to act. 

In the shadow of the Luxembourg compromise, the u car enee du législateur communautaire? 

made this constitutional ideal untenable.135 The power to veto Community legislation made 

the Community legislator dependent on the consent of each Member State. This political 

dependence severely handicapped the legislative process in fields that had been judicially 

identified as exclusive Community domains.

What, then, was the role given to national legislators within an unexercised exclusive 

competence? Would the Community legal order acknowledge autonomous national powers 

within an exclusive competence (i.e. partial exclusivity)? Or, alternatively, would the Court 

try to justify the continued need of national legislative activity through a wide construction 

o f the “delegation doctrine”? The Court pursued the second option in the 1970s and 1980s.

134 Ibid., paras. 26, 27 and30

ns p_ Pescatore, La carence du législateur communautaire et le devoir du juge
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Two independent variants of the delegation doctrine have been created by the Court over 

time. The first was developed in the area of measures to conserve the biological resources of 

the sea in order to remedy the total inability o f  the Community legislator to establish a 

Community regime. The second, developed in the context o f the common commercial policy, 

is not an emergency doctrine. The lax interpretation of this delegation doctrine represents 

the principal reason for the “emasculation” of the Community’s exclusive powers. .The 

stratagems’ ability to disguise the continuity of national legislative powers as delegated 

powers shall be discussed in the following section.

i) Emergency legislation: The Member States as “trustees o f the common interest9

Let us examine more closely the trustee doctrine developed in Commission v United 

Kingdom.136 Despite the constitutional mandate to adopt a Community regime by 31 

December 1978, the deadline elapsed without any legislative output on the part of the 

Council. British obstinacy had vetoed every single proposal coming from the Commission. 

Instead, the British had adopted national conservation measures that, in principle, 

corresponded to the measures proposed at European level. The Commission had attacked 

the legality of these conservation measures on the ground that “measures o f this type 

cannot be effectively adopted except for the whole o f the Community, that the Council would 

have been in a position to adopt them in the form intended by the Treaty if  the United 

Kingdom had not itself blocked the decision-making process in the Council and that by 

unilaterally adopting the measures in question the United Kingdom has encroached upon 

the powers which belong in their entirety, as from 1 January 1979, to the Community.’ 137 If 

national measures were still to be adopted, according to the Commission, they must receive 

the Commission’s authorization.

The Court started from the idea of prospective exclusivity: the transfer of powers as from the 

1 January 1979 was “total and definitive’  and the Community legislator’s failure to act 

could not restore to Member States the power to act unilaterally in this field. It followed 

that, in the absence of provisions adopted by the Council, national conservation measures 

as they existed at the end of the transition period were to continue in force. An absolute 

standstill regime, dictated by the prospective exclusivity o f the competence, would however 

be unworkable. For, “it is not possible to extend that idea to the point of making it entirely 

impossible for the Member States to amend the existing conservation measures in case of 

need owing to the development of the relevant biological and technological facts in this 

sphere”. These future national amendments would, however, have to be of a “limited scope’

136 Commission v  United Kingdom

137 Ibid., para.9
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since the policy decisions belonged henceforth to the Community legislator: *[T}his is a field 

reserved to the powers of the Community, within which the Member States may henceforth 

act only as trustees of the common interest[.]*138

Acting as trustees of the Community, the Member States could only temporarily fill a 

legislative gap left open by a dysfunctional Community legislator.139 140 However, the limited 

powers of amendment were subject to an ex ante and ex post control. The European Court 

formulated the terms o f the delegation doctrine in the following conditioned manner: ‘ (Tjhe 

requirements inherent in the safeguard by the Community of the common interest and the 

integrity of its powers, imposed upon the Member States not only an obligation to undertake 

detailed consultation with the Commission and to seek its approval in good faith, but also a 

duty not to lay down national conservation measures in spite o f objections, reservations, 

conditions which might be formulated by the Commission.9140 Finding the consultation by the 

British authorities unsatisfactory -  in many instances without the approval of the 

Commission -  the British conservation measures conflicted with the Treaty.

What is the relevance of the trustee’s doctrine? Can its arrangements be generalized to other 

areas?141 The “trustees o f the common interest” has been rightly characterized as nothing 

but an expression of emergency legislation. The Community opted for a decentralized 

legislative emergency system. It is not the Commission but the Member States called upon 

to act; yet only as regards minor amendment measures.142 These national measures are 

subject to an ex ante control and can ultimately be vetoed by the Commission. Considering 

such a strict legislative control, one can hardly speak of autonomous powers left to the

139 Ibid., para.30

139 ibid.

140 Ibid., para.31

141 The trustee's doctrine will no longer be available for the specific field of biological conservation measures for the 
sea. In 1983, the Council finally succeeded in reaching consensus on the matter. Regulation 170/83 EC now 
specifies in its Article 1: “In order to ensure the protection of fishing grounds, the conservation of the btological 
resources of the sea and their balanced exploitation on a lasting basis and in appropriate economic and social 
conditions, a Community system for the conservation and management of fishery resources is hereby established.’  
Yet, according to Article 6 (1) of the Regulation, the Member States retained until 31 December 1992 the power ’ to 
retain the arrangements defined in Article 100 of the 1972 Act of Accession and to generalize up to 12 nautical 
miles for all waters under their sovereignty or jurisdiction the limit of six miles laid down in that Article*.

The extension of the trustee's doctrine into the general agricultural field was announced in Cases 47 & 48/1983, 
where the Court held in paragraphs 21-23: "In this context it is necessary to point out the Council’s almost total 
failure to act; in a sector governed by a common organization of the market since 1967 it has still not enacted the 
rules needed to enable that organization to function normally. Having encountered resistance in the Council, the 
Commission has apparently resigned itself for the moment to not using its right to make proposals and the other 
possibilities o f taking action open to it under the Treaty. In those circumstances there cannot in principle be any 
objection to a Member State’s retaining or introducing national measures designed to achieve in its own territory 
the aims o f the market organization (...) However, in conformity with the Court's judgment of 5 May 1981, cited 
above, such measures must not be regarded as involving the exercise of the Member State’s own powers, but as the 
fulfilment of the duty to cooperate in achieving the aims of the common organization of the market which, in a 
situation, characterized by the inaction of the Community legislature, (Article 10) of the Treaty imposes on them. 
Consequently, the measures adopted by the Member States may only be temporary and provisional in nature and 
they must cease to be applied as soon as Community measures are introduced.*

142 “The judgment does not establish any independent legislative powers on the part of the Commission, It merely 
enables the Commission to exercise its supervisory powers, stipulated many times in the Treaty, for the purpose of 
creating national powers if the exercise of those powers in necessary in the interest of the Community but the 
legislature has not formally transferred them.* (R. Bieber, On the Mutual Completion o f Overlapping Legal Systems: 
The Case o f the European Communities and the National Legal Orders, 153)
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Member States. The amendment powers are best characterized as delegated powers.143 

National powers are not autonomous powers as the Community closely ties their exercise to 

Community control, with the Commission ultimately enjoying the implied power to veto 

them.144 The “trustee” doctrine spelled out in Commission v United Kingdom is, therefore, 

fully in line with the federalist concept o f exclusive competences. It does not “relativise” the 

Community’s exclusive competences. The Member States do not act under their 

autonomous competences, but are temporarily exercising a (delegated) Community 

competence.

The trustee doctrine provides a constitutional mechanism to reconcile the ideal of a 

legislative monopoly on the part of the Community with the de facto political need for swift 

provisional “national” solutions in emergency situations. “Let us be candid: the Fisheries 

case would not have arisen without the so-called Luxembourg compromise.”145 The trustee 

doctrine was a child of the Luxembourg compromise and has thus arguably almost 

disappeared completely with it. Emergency powers exist in every legal order. For the EC 

Treaty, they have always been expressly recognized in relation to the free movement of 

capital. In what is today Article 60 EC, we find the positive constitutional manifestation of 

such emergency powers.

ii) The delegation doctrine: From specific delegation to carte blanche146

The constitutional option of delegating legislative powers to the Member States had been 

announced in Donckerwolke: In the exclusive sphere of the CCP, “measures of commercial 

policy of a national character are only permissible after the end of the transitional period by 

virtue o f specific authorization by the Community”.147 The possibility of the federation to 

delegate certain federally exclusive powers to States is recognized. It is the constitutional 

practice, however, that will tell us what the actual division of responsibility between the 

federal and the State level is: the fewer and stricter the authorizations given, the more

143 „Die dogmatischen Untersuchungen der so konzipierten Sachwalterschaft ergeben, daß die als ein
Zusammenwirken von Mitgliedstaaten und Kommission zur übergangsweisen Parierung einer durch 
Funktionsstörung des Rates herbeigeführten Situation des Gesetzgebungsnotstandes anzusehen is t Die I
Rechtsetzungsbefugnis der Mitgîiedstaaten wird hierbei durch einen Delegationsakt der Kommission begründet, i
deren Befugnis hierzu aus einer ungeschriebenen Notstandsklausel herleitet.“ (M. Pechstein, Die Mitgliedstaaten
der EG als „ Sachwalter des gemeinsamen Interesses*, 224) !

144 As states the title o f the editorial comments to the 1981 CML Rev: “Inactivity of the Council: Implied power for
the Commission”, [1981] CMLR at 267 |

145 Ibid., 269 I

146 .This section will not engage with Article 134 EC. On this point there is a  rich literature. See, for example, P. |
Eeckhout, The European Internal Market and International Trade: A legal Analysis, 170-185 and J. H.J. Bourgeois, /
Article 134. 1

147 Suzanne Criet, née Donckerwolake and Henri Schou v Procureur de la République au tribunal de grande instance (
de Lille and D irector General o f Customs, Case 41-76, para.32 f
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II

exclusive the competence. In the Community legal order, the terms of this delegation have 

come to be so generously interpreted that the concept of “exclusivity* has been abandoned 

in its conceptual substance. *

The epitome of the return to the quasi-shared nature of the common commercial policy 

provisions is the Court’s ruling in Bulk O ii148 Under its common commercial policy power, 

the Community had adopted Regulation n°2603/69 outlawing' quantitative restrictions on 

exports from the Community to third countries.149 According to Article 10 of the Regulation, 

certain products listed in the annex of the Regulation were not covered by the liberalising 

measure until such time as the Council had introduced common rules. A common 

Community policy for the export of these products, among them crude oil, would only be 

established by subsequent Community legislation.

In 1981, the United Kingdom had imposed new quantitative restrictions on the export of 

crude oil to certain non-member countries, in particular Israel. In a tricky commercial 

dispute between two companies, Bulk Oil had raised the objection that the British 

government policy was in violation of the exclusivity of the CCP.150 The company argued that 

the British policy measure was void as there had been no specific authorization given by the 

Commission. According to Bulk Oil, Article 10 of the Regulation could not be regarded as 

such an authorization. The provision only “legalized* the existing disparities in national 

commercial policy measures before the end o f the transitional period. The British policy had, 

however, been introduced after the CCP had become exclusive, and the Community 

legislator had not authorized these new legislative decisions. The United Kingdom, on the 

other hand, advanced the argument that Article 10 of the Regulation not only permitted 

Member States to keep their 1969 export policies in place, but to autonomously decide on 

the trade policy to be adopted in relation to the goods excluded from Article 1 o f the 

Regulation “until such time as the Council should adopt common rules for those 

products*.151 While thus fully agreeing with the exclusivity of the CCP, the United Kingdom 

argued that Article 10 represented a “specific authorization* in the meaning o f the 

Donckerwolke ruling.

In a baffling and curt judgment, the Court accepted the British view. With the same 

schizophrenic tendency as in relation to its ERTA jurisprudence, the Court first dutifully 

recites the dual federalist statements of exclusivity made in Opinion 1/75. Accordingly “it 

cannot be accepted that in a field covered by export policy and more generally by the

14B B ulk  O il (Zug) AG v Sun. International Limited and Sun Oil Trading Company, Case 174/84

149 Article 1 of the Regulation provided: "The exportation o f products from the European Economic Community to 
third countries shall be free, that is to say, they shqll not be subject to any quantitative restrictions, with the 
exception of those restrictions which are applied in conformity with the provisions o f this Regulation.”

150 B ulk Oil, para.23. In an earlier part of the judgment the argument was strongly shaped by pre-emption thinking. 
For example, in paragraph 13 o f the judgment, Bulk Oil seemed to argue that it was the exerase o f the common 
commercial policy in this area that triggered the need for specific authorization o f the national measures in the 
sector concern. Related to this contention was an alternative argument submitted by Bulk Oil that claimed that the 
Community, had occupied the field of trade relations between the EC and Israel through exhaustive regulation.

151 Ib id ., para.27
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common commercial policy the Member States should exercise a power concurrent to that of 

the Community, in the Community sphere and in the international sphere”. Consequently, 

“measures of commercial policy of a national character are only permissible after the end of 

the transitional period by virtue of specific authorization by the Community”.152

The only interpretation of Regulation 2303/69 that could have brought the Community 

measures in line with the exclusivity thesis was to construct its Article 10 in such a way as 

to guarantee a t le a s t  the prospective exclusivity of the CCP: Those national commercial 

policy measures that existed before the end of the transitional period would remain valid, 

pending Community harmonization. New national commercial policy measures, on the other 

hand, should undergo a strict scrutiny so as not to endanger the “strict uniformity” required 

for the CCP. The Court did not adopt this interpretation. On the contrary, it held:

Article 1 o f Regulation no 2303/69 lays down the general rule that exports from the Community to non

member countries are free, that is to say, not subject to quantitative restrictions, with the exception of 

those applied in accordance with the provisions o f that Regulation. Article 10 of the Regulation limits the 

scope of that principle on a transitional basis with regard to certain products. Until such time as the 

Council shall have established common rules applicable to them; it provides that the principle o f freedom 

o f export from the Community does not apply to products listed in the Annex, including oil. It must 

therefore be held (...) that Article 10 of Regulation no 2603/69 and the Annex to that Regulation constitute 

a specific authorization permitting the Member States to impose quantitative restrictions on exports of oil 

to non-member countries, and there is no need to distinguish in that regard between previously existing 

quantitative restrictions and those which are subsequently introduced.”lS3

The Court thus accepted the Council Regulation as satisfying the requirements o f a “specific 

authorization”. The legality of national commercial policy measures, old and new, was to be 

reviewed by reference to the terms of Community secondary law. Thus, despite the lip- 

service paid to the exclusive nature of the CCP provisions, the constitutional principles 

governing the supposed “exclusive” Community competences were identical to the legal 

principles characterising the constitutional regime for shared competences.154 Not an 

abstract standard flowing from the quality o f the exclusive competence, but the terms of the 

existing Community legislation determined the legality of a subsequently adopted national 

commercial measure. Viewing a Community legislative measure as satisfying the

152 Jbâi, para. 30-1

153 Ibid., paras. 32-3 (emphasis added)

154 ,Or, un tel enchaînement d’idées peut uniquement apparaître dans un schéma de compétences concurrentes, 
lorsque le non-exercice par la Communauté d'une de ses compétence, laisse, en effet, intact la compétence des 
Etats membres sur le même domaine. Toutefois, dans le contexte d'une compétence exclusive de la Communauté, 
telle que la  politique des exportation vers des pays tiers ([article 133] du traité CEE), le non-exercice par la 
Communauté d'une partie de sa compétence -  ceci en restreignant le champ d ’application d’un accord conclut par 
la  Communauté avec un pays tiers -  a pour seul effet de sauvegarder la liberté d ’action future de la Communauté 
elle-même vis-à-vis du pays tiers. Il s’agit simplement d’une lacune normative que les Etats membres ne peuvent 
pas remplir, sous peine de violer le caractère exclusif de la compétence communautaire. » (K. Lenaerts, Les 
répercussion des compétences de la Communauté européenne sur les compétences externes des Etats membres et la 
question de "préemption*, 48) And later : « la Cour part dans l ’arrêt Bulk OU. de la prémisse non-explicitée que la 
limite de l ’exercice par la  Communauté de sa compétence constitue le point de départ d’une compétence pour les 
Etats membres. Q paraît difficile, dans ces circonstances, de ne pas faire état d ’une compétence communautaire 
concurrente avec celle des Etat membres. » (ibidL 48-49)
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requirement of such a “specific authorization” pays little heed to the constitutional 

philosophy behind exclusive competences.

The idea of a “specific authorization” for each national measure falling within the scope of 

an exclusive competence was effectively dismissed. Bulk Oil’s intelligent argument that the 

unlimited re-delegation of competences to the national level would violate the exclusive 

nature of the CCP provisions was rebuked with a simple reference to the discretion the 

Council enjoyed in this matter.155 The ruling also sabotaged the inter-institutional balance 

in the authorization process struck in previous decisions. There the administrative power to 

monitor and ultimately grant “specific authorizations” seemed to vest principally in the 

Commission -  not the Council. The Court, while affirming the existence of an obligation to 

notify, nevertheless distinguished this duty from the Fisheries cases mentioned above. 

Moreover, the obligation to notify the new national commercial policy “only concerns the 

institutional relationship between a Member State and the Community” and was therefore 

devoid of direct effect in national legal orders.156

The reasoning has been confirmed in Fritz Werner Industrie-Ausrustungen GmbH v 

Germany.157 There the issue arose whether Article 133 EC also covered commercial 

measures motivated by foreign policy objectives. The Court held that a measure “whose 

effect is to prevent or restrict the export of certain products, cannot be treated as falling 

outside the scope of the common commercial policy on the ground that it has foreign policy 

and security objectives”. “The specific subject-matter of commercial policy, which concerns 

trade with non-member countries and, according to (Article 133|, is based on the concept of 

a common policy, requires that a Member State should not be able to restrict its scope by 

freely deciding, in the light of its own foreign policy or security requirements, whether a 

measure is covered by [Article 133].’ 158 After this exclusive-federalist opening, the Court 

soon returned to the constitutional logic of shared competences. Asserting that the export of 

goods from the Community to non-member counties was governed by Regulation no. 

2603/69 (the same Regulation that had featured in Bulk Oil), it made the legality of 

unilateral measures dependent on their conformity with the terms and spirit of the 

legislative measures.

On this occasion, it was Article 11 o f the Regulation, and not Article 10, which provided an 

exception from the general rule of free exportation. According to this legislative provision: 

“this Regulation shall not preclude the adoption or application by a Member State of 

quantitative restrictions on exports on grounds of public morality, public policy or public 

security; the protection of health and life o f humans, animals or plants; the protection of 

national treasures possessing artistic, historic or archaeological value, or the protection of

155 B ulk Oü, para.36

156 IbidL, para.62

157 F ritz  Werner Industrie-Ausrüstungen GmbH v Federal Republie o f Germany, Case 070/94

158 I b id para. 10-11
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. industrial and commercial property". The Court proceeded to a proportionality analysis and 

examined whether the national measures were necessary to protect the security of a 

. Member State: *

[T]he concept o f public security within the meaning of [Article 30] o f the Treaty covers both a Member 

S ta te 's  internal security and its external security. To interpret the concept more restrictively when it is 

used in Article 11 o f the Export Regulation would be tantamount to authorizing the Member States to 

restrict the movement of goods within the internal market more than movement between themselves and 

non-member countries. (...) So, the risk o f a serious disturbance to foreign relations or to peaceful 

coexistence o f nations may affect the security o f a Member State. (...)

The answer to the question submitted by the national court must therefore be that [Article 133] of the 

Treaty, and in particular Article 11 o f the Export Regulation, do not preclude national provisions 

applicable to trade with non-member countries under which the export of a product capable o f being used 

for military purposes is subject to the issue o f a licence on the ground that this is necessary in order to 

avoid the risk o f a serious disturbance to its foreign relations which may affect the public security of a 

Member State within the meaning of Article 11 o f the Export Regulation."159

This reasoning simply does not reflect the logic of exclusive competences! On the contrary, 

the Court continues to construct the parallelism between the internal and the external 

’ sphere: the justifications found in Article 30 EC for 'restriction on intra-Community trade 

are thus projected to the external economic sphere. A Member State could exercise 

autonomous powers in relation to the policy grounds mentioned in Article 30 EC (and 

presumably also in fields covered by mandatory requirements). Article 11 of the Regulation 

would justify national restrictions on export trade. There was no mention of the need for a 

“specific authorization* to exceptionally allow national measures within the scope of an 

exclusive Community competence.

Absent Community harmonizing legislation, the Member States will enjoy the same degree of 

freedom to exercise their residual legislative powers in areas covered by Article 30 EC (and 

mandatory requirements) in the external as in the internal sphere. This represented the 

recognition of autonomous national legislative power in the commercial policy field even in 

relation to goods. The Court moved from a constitutional review to a legislative review, 

essentially asking whether national measures are in conformity with a legislative act. This is 

not the constitutional pre-emption found under exclusive competence but a legislative pre

emption framework.160 This development has brought the constitutional status o f exclusive 

competences in the Community legal order very close to that of its shared competences.161

159 ibid., paras. 25, 27 and 29

160 In the words of an early commentator on the Bulk O il judgment, "whether the court has muddied external 
relations waters by its reiteration of the Community's exclusive competence for the common commercial policy 
while, at the same time, introducing what seems to be an incompatible notion of delegated powers, ¿e. ‘ special 
authorization*. Better, perhaps, that the Court had more clearly said that the Community has not yet occupied the 
field of trade with Israel completely, be it for strategic or other reasons or that it had acknowledged in more 
straightforward fashion the emergence o f a more flexible pre-emption doctrine." (M.F. Dominick, Bulk Oil Case Note, 
470)

Commenting on the Bulk O il judgment, K. Lenarts therefore found it difficult ‘ de ne pas faire état dtine 
competence communautaire concurrente avec celle des Etats membres". ■ Une telle jurisprudence cadre bien dans 
un schéma de competences concurrentes entre la Communauté et les Etats membres: ceux-ci restent sans plus
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The emasculation of the concept of exclusivity has been explained on the basis that, in the 

absence of a politico-constitutional yardstick to measure the preferable kind of common 

commercial policy, the European judiciary, defers to the legislative assessment of the 

Community decision-making organs.162 Be that as it may, the carte blanche for national 

commercial policy choices goes beyond any constitutional doctrine of delegated powers.163 

So long as the Court refuses .to closely “tie* the national residual powers to Community 

control, the national powers within the CCP will be autonomous legislative powers.

c) The silent death o f an exclusive competence: Cooperative federalism and the sea

Community law textbooks will ritually nominate at least two “definite’  exclusive powers o f 

the Community: the CCP concerning trade in goods and the conservation of biological 

resources of the sea. While the fading exclusivity of the former has attracted considerable 

academic attention, the diminishing exclusivity of the latter has gone almost unnoticed.

Yet, i f  one takes a closer look at the more recent constitutional period in that competence’s 

biography, one cannot escape the conclusion that the conservation of biological resources is 

no longer considered by the Community institutions as a proper exclusive competence. The 

legislative regime that has been adopted clearly reflects the constitutional philosophy of 

cooperative federalism in the legislative sphere. Since 1983, the Community legislator has 

been fairly active in the field of conservation measures for the sea.164 The principal

compétents à partir du point où l'exercice de la compétence d'attribution communautaire s'est effectivement arrête. 
Le principe de l’exclusivité constitutionnelle de la compétence communautaire en matière de politique commerciale 
commune en sort très menacé. » « La distinction entre compétences exclusives et compétences concurrentes et en 
train de s ’effacer en vue de rendre compte des répercussion des compétences de la  Communauté sur les 
compétences externes des Etats membres. » (K, Lenaerts, Les répercussion des compétences de la Communauté 
européenne sur tes compétences externes des Etats membres et la question de *'preemption", 48,52,62)

163 This explanation o f the Court's self-restraint has been proposed, by P. Deroaret, arguing that “un étalon 
communautaire ne s ’impose pas clairement tant qu'une mesure d’harmonisation n'est pas adopté par la 
Com m unauté. En attendent une telle harmonisation, la Cour semble disposée à laisser une marge dinitiative aux 
Etat membres en ce qui concerne l’application de réglementation restrictives dan les échanges externes. » (P. 
Demaret, La politique commerciale: perspectives d'évolution et faiblesses présente, 100)

163 Th is solution is even championed by Boulois: »Dort, wo die Gemeinschaft ihre ausschließlichen Zuständigkeit 
nicht ausgeübt hat, könnte die Lösung darin bestehen, systematisch auf eine Formel zurückzugreifen, mit der die 
Gemeinschaft durch einen formellen Beschluß die Ausübung dieser Zuständigkeit auf die Mitgliedstaaten delegiert; 
dieser Beschluß müßte sodann die Verpflichtung der Mitgliedstaaten enthalten, die getroffenen Maßnahmen 
bekannt zu geben, sowie ein gemeinschaftliches Koordinationsverfahren vorsehen.“ (J. H.J. Bourgeois, A rt 133, 
m32)

164 Cf. Council Regulation No 170/83 o f 25 January 1983 establishing a Community system for the conservation 
and management o f fishery resources (OJ 1983 L 24, p. 1). Regulation No 170/83 was clarified by Council 
Regulation No 171/83 o f 25 January 1983 laying down certain technical measures for the conservation of fishery 
resources (OJ 1983 L 24, p. 14). Regulation 170/83 was repealed by Council Regulation No 3760/92 o f 20 
December 1992 establishing a  Community system for fisheries and aquaculture (OJ 1992 L 389, p. 1) The rules 
introduced by Regulation No 171/83 have been amended on several occasions. That regulation was repealed by 
Council Regulation No 3094/86 of 7 October 1986 laying down certain technical measures for the conservation o f 
fishery resources (OJ 1986 L 288, p. 1). According to the first recital in Council Regulation (EC) No 894/97 o f 29 
April 1997 laying down certain technical measures for the conservation of fishery resources (OJ 1997 L 132, p. 1), 
the regulation codified, for reasons of clarity and rationality, Regulation No 3094/86, which was therefore repealed 
by Article 19 o f Regulation No 894/97. The provisions and annexes o f that last regulation, with the exception o f 
Articles 11 and 18 to 20, were repealed by Council Regulation (EC) No 850/98 of* 30 March 1998 for the
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Community legislation now in force is ReguIation.no 850/98 EC, of which Article 46 (1} -  as 

amended by Regulation (EC) No 1298/2000165 -  now reads:

Member States may take measures for the conservation and management of stocks:

(a) in the case o f strictly local stocks which are of interest solely to the Member State concerned; or

(b) in the form of conditions or detailed arrangements designed to lim it catches by technical measures:

(i) supplementing those laid down in the Community legislation on fisheries; or

(ü) going beyond the minimum requirements laid down in the said legislation;

provided that such measures apply solely to fishing vessels flying the flag o f the Member State concerned 

and registered in the Community or, in the case o f Ashing activities which are not conducted by a fishing 

vessel, to persons established in the Member State concerned.

The article acknowledges in clear terms the competence o f the Member States to take 

measures for the conservation and management of stocks, while at the same time limiting 

their legislative involvement to matters that are o f interest solely to the Member State 

concerned. In clarifying the exact mode of cooperation between the Community and the 

national level, the provision specifically refers to the idea of supplementary legislation that 

goes beyond the Community minimum standard. On its face, Article 46 (1) of Regulation no 

850/98 is a model of cooperative federalism in the legislative sphere. But what is the 

provision's constitutional context? Does the European Court, perhaps, construct the 

provision as a specific authorization as it does in relation to the CCP?

The Court was offered an occasion to spell out its constitutional vision in Annie Pansard.166 

The facts were the following: in 1980, the French transport minister had adopted an order 

that prohibited the catching and landing of scallops in the French costal waters between 

Belgium and Spain between 15 May and 30 September. Madame Pansard had fished in the 

territorial waters o f the Channel Island of Jersey, from a vessel registered in France, and 

landed on the 24 May on the French coast at Saint-Cast Le Guildo. She was prosecuted for 

having infringed the French conservation measures. The national trial court, uncertain as to 

the legality of the national order, referred a number of questions for a preliminary ruling to 

the Court of Justice. The central question, reformulated by the Court, was “whether 

Community fisheries law precludes national legislation such as that at issue in the main 

proceedings which prohibits, during a given period, the landing, on part o f the coastline of 

the Member State concerned, of scallops caught within the territorial waters of another 

Member State.*

conservation o f fishery resources through technical measures for the protection o f juveniles o f marine organisms 
(OJ 1998 L 125, p. 1). •

165 Council Regulation (EC) No 1298/2000 of 8 June 2000 amending for the fifth time Regulation (EC) No 850/98 
(OJ 2000 L 148, p. 1)

16* Annie Pansard and Others, Case C-265/01
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The Commission, intervening as amicus curiae, contended that.the French measure was a 

QR on imports within the meaning of Article 28 EC. The national measure could not be 

justified under Article 30 EC as the relevant Community legislation only allowed Member 

States to adopt such restrictions in waters under their sovereignty. A second argument 

criticized the fact that the French measure had not been notified to the Commission and 

therefore “suffered from a .substantial procedural defect rendering it inapplicable to third 

parties*.167 Finally, and in the alternative, the Commission held the national conservation 

measures disproportionate since its objectives “could be attained just as effectively by 

measures having less restrictive effects on intra-Community trade*. The three submissions 

hardly played by the logic of exclusive competences but rather considered the conservation 

of biological resources of the sea as a special aspect of the Community's agricultural policy.

So what did the Court say? How did it conceptualize the matter? The Court started by 

reciting Article 34 EC on the common agricultural policy, yet immediately referred to Article 

102 of the 1972 Act of Accession to state that, since 1 January 1979, the power to adopt 

measures for the protection of biological resources of the sea was “vested exclusively in the 

Council*.168 But the Court zigzagged back: the next paragraph returned to the pre-emption 

logic found in the agricultural field: “[T]he- Court has already held that once the Community 

has, pursuant to [Article 34] of the EC Treaty, adopted legislation establishing an 

organization of the market in a given sector, the Member States are under an obligation to 

refrain from taking any measure which might undermine or create exceptions to it[.] (...) 

Admittedly, the existence of a common organization of the market does not prevent the 

competent authorities of a Member State from adopting national measures on the terms 

provided for by Community legislation forming part o f that organization [.]*169 The Court 

admitted that there was no specific Community rule on scallops stocks. In light o f the 

existing Community legislation, the Court therefore concluded:

Thus, it follows from the above that the competence of the Member States to take measures for the 

conservation and management of fishery stocks is part o f a specific framework. The measures which 

Member States are empowered to adopt in that regard must concern strictly local stocks or only the 

fishermen of the Member State concerned or fishing vessels flying the flag o f that State and may apply 

only to waters coming under its sovereignty or jurisdiction.

The national provision at issue in the main proceedings exceeds the competence o f the Member State 

concerned since, first, it concerns neither strictly local stocks nor is it in the form of conditions or detailed 

arrangements designed to limit catches by technical measures, and, second, it prohibits the landing offish  

caught in waters which do not come under the sovereignty or jurisdiction of the Member State 

concerned. 170

167 Ibid., paras. 25-6

160 Ibid., para.28

169 IbicL, paras.29, 31

170 Ibid., paras.36-7



The Court consequently found that “Community fisheries law precludes national 

legislation*'.171 On the basis of the Court’s reasoning, Community law must be understood 

as Community secondary law. »There is not a single additional reference back to the 

constitutionally exclusive nature of the Community’s powers in this field flowing from Article 

102 of the Act of Accession. The entire judicial analysis was conducted through the optic of 

shared powers and the extent to which the relevant legislative frame pre-empted national 

powers to co-legislate. The French measure was found to “exceed the competence of the 

Member State* as it interfered with the jurisdiction of another State -  the United Kingdom. It 

had therefore violated the Community framework which limited the State’s supplementary 

powers to set stricter national conservation measures to its domestic jurisdiction. France 

was prevented from “exporting* its higher national standard beyond its territorial 

jurisdiction -  a justification that we shall encounter in relation to the legislative pre-emption 

jurisprudence.

After the ruling in Annie Pansard, it is hard to present the conservation of biological 

resources of the sea as an island of exclusivity in an ocean of shared powers. Fish 

conservation measures are now merely a specific aspect o f the Community’s common 

agricultural policy. This is confirmed by the new Community legislation structuring the 

field. According to Article 1 of Regulation 2371/2002 EC, the scope of the common fisheries 

policies “shall cover conservation, management and exploitation of living aquatic resources, 

aquaculture, and the processing and marketing of fishery and aquaculture products*. The 

new Regulation codifies the “trustee of the common interest* doctrine by expressly 

acknowledging the “emergency powers* of the Member States.172 The greatest innovation, 

viewed from the old legislative frame o f Regulation no 850/98, appears to be Article 9. It 

reads as follows:

“Member State measures within the 12 nautical mile zone

1. A  Member State may take non-discriminatory measures for the conservation and management of 

fisheries resources and to minimise the effect o f fishing on the conservation of marine eco-systems within 

12 nautical miles o f its baselines provided that the Community has not adopted measures addressing 

conservation and management specifically for this area. The Member State measures shall be compatible 

with the objectives set out in Article 2 and no less stringent than existing Community legislation.

Where measures to be adopted by a Member State are liable to affect the vessels of another Member State, 

such measures shall be adopted only after the Commission, the Member State and the Regional Advisory

171 Ibid., para.38 (emphasis added)

172 Article 8  (Member State emergency measures]: ‘ 1. If there is evidence o f a serious and unforeseen threat to the 
conservation o f living aquatic resources, or to the marine ecosystem resulting from fishing activities, in waters 
falling under the sovereignty or jurisdiction of a Member State where any undue delay would result in damage that 
would be difficult to repair, that Member State may take emergency measures, the duration o f which shall not 
exceed three months. 2. Member States intending to take emergency measures shall notify their intention to the 
Commission, the other Member States and the Regional Advisory Councils concerned by sending a draft of those 
measures, together with an explanatory memorandum, before adopting them. 3. The Member States and Regional 
Advisory Councils concerned may submit their written comments to the Commission within five working days of 
the date o f notification. The Commission shall confirm, cancel or amend the measure within 15 working days of the 
date of notification. 4. The Commission decision shall be notified to the Member States concerned. It shall be 
published in the Official Journal o f the European Communities. 5. The Member States concerned may refer the 
Commission decision to the Council within 10 working days of notification o f the decision. 6 . The Council, acting by 
qualified majority, may take a different decision within one month o f the date o f receipt of the referral.

150



Councils concerned have been consulted on a draft of the measures accompanied by an explanatory 

memorandum.

2. Measures applying to fishing vessels from other Member States shall be subject to the procedures laid 

down in Article 8(3) to (6).”

This provision has been described as a “(re) nationalisation rampante’ .173 Unlike the 

previous regulatory frame, the operative criterion for delimiting the residual national 

competences is not the local stocks but a territorial zone. Within the 12 zone territorial 

strip, the Member States are entitled to adopt national conservation measures if they are 

non-discriminatoiy and above the mandatory Community minimum standard. Only where 

the national measures are liable to affect vessels from another Member State will the 

Community organs be involved in monitoring the adoption of appropriate national 

measures. Within this twelve mile zone, Member States therefore enjoy an (almost) entirely 

autonomous legislative competence for biological conservation measures of the sea. 175

175 A. Cudennec, Compétence communautaire exclusive et mesures nationales d ’application, 676
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VI. Europe’^ Legislative Monopolies -  continued

3. Subsequently Exclusive Parallel Powers: Constitutional - versus 

Exclusivity

Legislative

The dynamism within the typology of competences existing in the Community legal order 

has been caused by a second phenomenon that has came to be called “subsequently 

exclusive competences*, “competences exclusives par exercise” or “sekundäre 

ausschließliche Kompetenzen”. In Opinion 2/91, the Court expressly interpreted its ERTA 

doctrine in the following terms: “The exclusive or non-exclusive nature of the Community’s 

competence does not flow solely from the provisions of the Treaty but may also depend on 

the scope o f the measures which have been adopted by the Community institutions for the 

application o f those provisions and which are of such a kind as to deprive the Member 

States o f an area o f competence which they were able to exercise previously on a transitional 

basis.’1

Underlying the concept of “subsequent exclusivity” is the assumption that the exercise of a 

non-exclusive legislative competence will gradually transform the shared competence into an 

exclusive competence. With the legislative space being increasingly occupied by federal 

legislation, the State legislator will ultimately lose all ability to exercise its competence in an 

autonomous manner. This normative exclusion therefore reproduces the prohibitive effect of 

a constitutionally exclusive competence. This pre-emptive effect has been expressly 

identified with the phenomenon of subsequently exclusive competences and the following 

section will therefore explore this jurisprudential line in greater detail.1 2 After we have thus 

revisited the famous ERTA doctrine, the exclusive competence reading of the Court will be 

contrasted with a legislative pre-emption conception of the Court’s jurisprudence in this 

field.

1 O pinion 2/91, para. 9

2 In other areas, the Court has not (yet) employed the Ianguage of exclusive powers. In the évaluation of V. Michel, 
the assumption o f a subsequently exclusive effect would, at présent, be prématuré as regards the CAP and the 
common transport policy: «Par ailleurs, celle de la P.A.C. et de la politique des transports ne paraît pas critiquable, 
dans son principe. En effet, en ces matières l ’application de la théorie de la préemption concorde parfaitement avec 
l ’objectif des politiques communes. Plus précisément, la préemption, qui induit la reconnaissance d'une 
compétence exclusive par exercice, reflète le caractère dynamique de la notion de politique commune. (...) 
L ’appréciation de la Commission semble donc fondée, réserve faites de son jugement temporel. En effet, elle a 
estimé que ces politiques constituent, en l'état actuel et dans leur ensemble, des compétences exclusives. Or, une 
analyse plus précise du droit dérivé, de la jurisprudence et des conditions de mise en œuvre de la théorie de la 
préemption conduit à n’admettre le dessaisissement des Etats que sur certains points seulement Ces matières ont 
donc vocation à fonder une compétence exclusive, mais elles ne constituent pas, aujourdhui, un « bloc » homogène 
de compétence exclusive. » (V. Michel, Recherches sur les compétences de la communauté européenne, 178-9)

153



a) The ERTA doctrine: Exclusive external powers through internal legislation

The ERTA ruling was to set the linguistic codes for the evolving jurisprudence on the nature 

of the Community’s parallel powers. While the ERTA Court appeared still undecided as 

regards the need to find internal legislation before parallel external powers could be implied, 

the exclusion of the national level hinged from the very beginning on the presence of 

secondary law. The ERTA ruling left in suspense the issue o f when the exercise o f external 

powers by the Member States would be incompatible with Community law. This central 

ambivalence of the ERTA doctrine has been aptly translated into a series of sharp questions 

by E. Stein: “If the Council, in the exercise of its internal competence, adopts a regulation 

(as it did in the ERTA case) are the Member States precluded from concluding international 

agreements on the entire subject which is thus "pre-empted’—and if so, how does one define 

the ‘subject’, or ‘the field' that is so pre-empted? Or, and this is an alternative interpretation, 

are the Member States only forbidden to act intentionally in violation o f the specific 

Community rules set forth in the regulation?” 3 4 The first alternative—corresponding to an 

‘occupation of the field pre-emption’ —gained some strength from one part of the judgment 

in which the Court adopted a conceptualist-federalist approach:

Since the subject-matter o f the AETR fa lls  within the scope o f Regulation No. 543/69, the Community has 

been empowered to negotiate and conclude the agreement in question since the entry into force of the said 

regulation. These Community powers exclude the possibility o f concurrent powers on the pa rt o f the Member 

States, since any steps taken outside the framework o f the Community institutions would be incompatible 

with the unity of the common market and the uniform application o f Community law. *

By way of contrast, another part of the judgment supported the second alternative favouring 

a ‘conflict’ criterion, itself characteristic of a pragmatic approach towards pre-emption: 

*[E]ach time’, according to the Court, ‘the Community adopts provisions laying down 

common rules, whatever form these may take, the Member States no longer have the right, 

acting individually or even collectively, to undertake obligations with third countries which 

affect those rules’.5 From the duties enshrined in Article 10 EC, it would follow that "to the 

extent to which Community rules are promulgated for the attainment of the objectives of the

3 E. Stein, External Relations o f the European Community: Structure and Process, 157.

4 Commission o f the European Communities v Council o f the European Communities (ERTA), Cuse 22-70, paras. 30- 
31 (emphasis added). K. Lenaerts has argued that the ERTA Court opted for this first alternative. Relying on the 
strong federalist conceptualist language o f paragraph 31 of the ruling, he identified a 'preemption très englobante’ 
(K. Lenaerts, Les répercussion des compétences de la Communauté européenne sur les compétences externes des 
Etats membres et ta question de *preemption', 60). The author drew two conclusions from this wide notion of pre
emption: T a r  conséquent, face à une action interne de la  part de la Communauté, la compétence étatique exteme 
se perd plus facilement que la compétence étatique interne ayant le même objet matérie.’ Secondly, les  limites 
précises d ’une réglementation communautaire interne indiquent le point à  partir duquel les Etats membres 
peuvent agir, à titre concurrent, tant sur le plan interne qu’internationale' {ibid., 59).

s Commission o f the European Communities v Council o f the European Communities (ERTA), Case 22-70, para. 18 
(emphasis added). The Court continued as follows (emphasis added): ‘As and when such common rules come into 
being, the i mmunity alone is in a position to assume and carry out contractual obligations towards third 
countries affecting the whole sphere of application o f the Community legal system.’
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Treaty, the Member States cannot, outside the framework of the Community institutions, 

assume obligations which might affect those rules or alter their scope*.6 But if one followed 

the second pre-emption road, what exactly were the judicial criteria for determining when 

the autonomous exercise of national external powers would conflict with the uniform 

application of Community law? Neither the term ‘common rules', nor the amorphously 

contoured verb ‘affect’, were constitutionally pre-defined concepts.7

Interestingly, the ERTA Court did not thus employ the language of exclusive powers at all, 

but only negatively excluded concurrent treaty-making powers on the part of the Member 

States.8 Rather, the judicial reasoning drew on a pre-emption rationale gradually emerging 

in the Community legal order.9 It was up to subsequent jurisprudence to clarify which o f the 

two alternative versions of the pre-emption doctrine was to apply, and when and how. 

(Partial) answers to these fundamental constitutional questions took more than twenty years 

to emerge and resurfaced in two Opinions issued in 1994. In 1994, the European Court had 

been requested to assess the division of external powers between the Community and the 

Member States in concluding the WTO Agreement and its annexes.10 Having found those 

parts of GATT dealing with goods to fall within the ambit of the Community’s common 

commercial policy and thus into the scope of its exclusive competence, the question arose 

whether the Community would also enjoy an exclusive treaty-making power in relation to 

trade in services and intellectual property aspects regulated by GATS and TRIPs 

respectively.11

* Ibid., para. 22 (emphasis added}.

7 The expression ‘common rules' appears in Article 71(l)(a) of the Treaty. Originally, the phrase seemed to have no 
specific constitutional significance beyond the formal sense of rules that apply to all the Member States. In the 
aftermath of the ERTA ruling, the view was widely held that the Court had given a  substantive meaning to the term 
(cf. D. McGoldrick, International Relations haw o f the European Union, 72-3). The concept of ‘common rules* has 
thereby either been restricted to rules adopted under a common policy—such as transport policy—or has been 
constructed to refer to exhaustive Community legislation. Both attempts to give a substantive content to the 
concept have failed in the light o f subsequent jurisprudence.

* Commission o f the European Communities v Council o f  the European Communities (ERTA), Case 22-70, para. 31

9 See J.H.H. Weiler, The Community System: the Dual Character o f SupranationaUsm, at 277-9; M. Waelbroeck, The 
em ergent doctrine o f Community pre-emption— consent and re-delegation, 548-80. In line with his constitutional 
definition of the notion o f exclusivity, K. Lenaerts also saw the ERTA ruling through the lens of the doctrine o f pre
emption: Ta  question se pose alors de savoir si les Etats membres ont encore le  droit d'ajouter de leur côté une 
dimension international à cet exercice—partiel puisque seulement interne— de la compétence communautaire. 
L ’illustration la plus célèbre de cette hypothèse reste toujours l'arrêt AETR de 1971 . . .  A  cet égard, le test de la 
preem ption  paraissait décisif . . .  En fait, il s’agit d ’assurer la primauté du droit communautaire sur le droit 
nationale, ce dernier étant en l ’espèce l ’engagement de l ’Etat membre vis-à-vis d'un pays tiers.’(K. Lenaerts, Les 
répercussion des compétences de la Communauté européenne sur les compétences externes des Etats membres et la 
question de *preemptionm, 58.)

10 Opinion 1/94. The ruling has been very controversial and its interpretation has been confused. Because o f “the 
fact that the Court does not sufficiently distinguish between mere competence and exclusive competence, the 
legality o f the Community’s concluding the entire GATS becomes clouded. The Court simply states categorically 
that "the competence to conclude GATS is shared between the Community and the Member States”, thus, neatly 
concealing to what extent the Community is (not) competent’ (N A  Neuwahl, The WTO Opinion and implied external 
pow ers o f the Community: a hidden agenda, 145}.

11 For the purposes of the argument, we shall confine ourselves to the analysis o f those parts o f the judgment 
dealing with the Community's parallel external powers, i.e. paras. 72-105. Due to the substantial overlap in the 
reasoning of the Court with regard to TRIPs, the subsequent analysis o f the ruling shall deliberately be confined to 
the GATS aspects of the opinion.
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In its advisory opinion, the Court, reviewed three possible sources for such an exclusive 

external competence on the part of the Community with regard to GATS: the powers 

conferred on the Community institutions by the Treaty at the internal level; the need »to 

conclude the agreement in order to achieve a Community objective; and, thirdly, the extent 

to which internal legislation might accord the Community exclusive external power.12 Only 

the first and the third arguments shall interest us at this point.13 In relation to the first 

source o f external power, the Commission had claimed that there was *no single or specific 

provision in GATS in respect of which the Community does not have corresponding powers 

to adopt measures at internal level’. Those internal powers could be found in the Treaty’s 

Chapters on establishment, services, and transport. Those internal powers, so the 

Commission claimed, would give the Community exclusive parallel competence.14 15

The Court flatly rejected the automatically exclusive nature of the requested parallel powers 

with a refined ad majorum argument. The Community did not enjoy a naturally exclusive 

parallel power ‘even in the field o f transport’. The Member States—whether acting 

individually or collectively—would only lose their right to assume obligations with non- 

member countries ‘as and when common rules which could be affected by those obligations 

come into being. Only in so fa r as common rules have been established at internal level does 

the external competence o f the Community become exclusive. However, not all transport 

matters are covered by common rules.715 The incomplete character of internal Community

12 Opinion 1/94, para. 73. The Commission's question comes somewhat ‘out o f the blue’ and stemmed from a very 
imaginative reading o f past jurisprudence. The Commission had claimed firstly *that the Community’s exclusive 
competence to conclude GATS and TRIPs flows implicitly from the provisions o f the Treaty establishing its internal 
competence’; or, secondly, from the exercise o f legislative acts o f the institutions giving effect to that internal 
competence'; or, thirdly, from the “need to enter into international commitments with a view to achieving an 
internal Community objective’. Finally, the Commission maintained that ‘even if the Community does not have the 
adequate powers on the basis of specific provisions of the Treaty or legislative acts of the institutions, it has 
exclusive competence by virtue of [the Community’s general powers under] [Articles 95 and 308] o f the Treaty’ (ibid. 
para. 72).

13 For the “Opinion 1/76* exclusivity rationale, see: Chapter V, 1 (a), (cc).

14 Opinion 1/94, para. 74, The argument was truly innovative. The Court had never ruled—not even in relation to 
the Community’s competence in the transport sector—that parallel powers could be automatically exclusive. The 
Commission must have tried to get the Court to create an exclusive external competence d ia Article 133 EC.

15 Ibid., para. 77 (emphasis added). In relation to the Community’s internal powers regarding freedom of 
establishment and services, the Court enigmatically stated that those provisions ‘do not contain any provision 
expressly extending the competence o f the Community to “relationships arising from international law* ’ and that 
the ‘sole objective o f those chapters is to secure the right of establishment and freedom to provide services for 
nationals o f Member States’. Those rules did not grant rights to third country nationals and for that reason ‘[o]ne 
cannot therefore infer from those chapters that the Community has exclusive competence to conclude an agreement 
with non-member countries to liberalize first establishment and access to service markets’ ( ibid. para. 81, emphasis 
added).

In addition to alternative interpretations, the following reading o f the Court’s collective mind is suggested here: 
Opinion 1/94 introduced the idea that the Community will enjoy an exclusive external competence wherever a piece 
of secondary law either expressly grants treaty-making power or where it deals with third country situations. A 
finding o f an external dimension in the legislative provisions will thus render the Community’s external competence 
exclusive. (This will be discussed herein under the name of the W TO principle’.) Paragraph 81 seems to project this 
principle to the level of primary law. If  this reading is correct, the Community would enjoy an (automatically) 
exclusive parallel competence for certain aspects o f its transport policy. (The reading was, unfortunately, not tested 
in the Open Skies litigation, since the chapter on transport was held inapplicable to the dispute.) In similar vein, D. 
McGoldrick has argued: ‘Essentially, then, the ECJ is distinguishing between some situations in which the EC has 
external objectives which require the participation o f third states (use o f resources which third states also use, 
conservation), and internal objectives which can be achieved within the Community context without the 
participation of third states (freedom o f establishment and freedom to apply services for nationals of member 
states, internal harmonization o f intellectual property rights). . .  The distinction which the ECJ draws is that it can 
achieve its internal objectives in these areas without third party participation. Only if participation o f a third state
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legislation held particularly true for the Community’s general legislative powers under 

Articles 95 and 308 EC.16 17 In response to the third argument, the Court browsed through 

various legislative measures adopted under the Community’s internal powers .regarding 

services, finding that:

[w]henever the Community has concluded in its internal legislative arts provisions relating to the 

treatment of nationals of non-member countries or expressly conferred on the institutions powers to 

negotiate with non-member countries, it acquires exclusive external competence in the spheres covered by 

those acts. The same applies in any event, even in the absence of any express provision authorizing its 

institutions to negotiate with non-member countries, where the Community has achieved complete 

harmonization o f the rules governing access to a self-employed activity, because the common rules thus 

adopted could be affected within the meaning o f the AETR Judgement if  the Member States retained freedom  

to negotiate with non-member counties.11

It first strikes the attentive eye that Opinion 1/94 dressed the ERTA doctrine in the language 

o f exclusive external competences. According to the above passage, the Community would 

acquire an ‘exclusive external competence’ in two distinct situations. First, where 

Community legislation expressly granted the power to conclude international agreements or 

where the legislative act covered external situations, the Community would enjoy exclusive 

external power In the spheres covered by those acts’. (In the subsequent analysis this shall 

be termed the WTO doctrine’.18) Secondly, where the Community had achieved complete 

harmonization, thus occupying the entire internal policy field through exhaustive 

Community legislation, the Community’s parallel powers would also become exclusive. Not 

every exercise of the Community’s internal powers through a piece oflegislation would thus 

render the parallel external power exclusive. Only insofar as the Community legislation 

exhaustively regulated the field would the ‘common rules', in the sense of the ERTA 

jurisprudence, be ‘affected’. The reasoning of the Court thus demonstrated a guarded 

hostility towards the conceptualist-federalist reading of the ERTA doctrine.

is  necessary to achieve that “objective' will the EC have exclusive competence.’ (D. McGoldrick, International 
Relations Law o f the European Union, 61 (emphasis in original).)

16 Opinion 1/94, paras. 88-9.

17 Ib id ., paras. 95-6 (emphasis added).

l® The thrust behind this principle might well have been inspired by the now outdated belief that all the 
Community’s express international powers are exclusive. Writing in 1982, M. Cremona, for example, documented 
the common belief that *[i]t seems to be recognized that where the E[]C Treaty gives the Community express 
external powers, then these powers are exclusive, and the Member States possess no concurrent jurisdiction.* (M. 
Cremona, The Doctrine o f Exclusivity and the Position o f Mixed Agreements in the External Relations o f the European 
Community, 395). In the light o f subsequent constitutional developments, the statement certainly no longer holds 
true today. In the context o f the WTO doctrine, D. McGoldrick has rightly pointed out that ‘[sjuch competence will 
normally be interpreted as being exclusive, but could not override any express provisions in the Treaty on 
competence. Exclusive competence is justified as reflecting the clear intention of the internal measure. Presumably, 
however, it could be possible for such an internal measure to be challenged as contrary to the terms of the treaty.* 
(D. McGoldrick, International Relations Law o f the European Union, 71.) I. Madcod, I.D. Hendry and S. Hyett 
comment on the Court's *WTO principle’ in the following terms: The Court’s dictum is in broad terms, but two 
qualifications may be noted. First, it is uncertain whether conferment of such a power in an internal act can 
remove the powers reserved to the Member States in Anides such as (Artides 174(4) and 181(2) EC]: probably it 
cannot. Secondly, the precise terms o f the power conferred on the Community institutions must be examined to 
determ ine whether the Community’s competence is exclusive or not Just as it is open to the institutions to confer 
such a power, so it must be for them to set the limits of that power.* (I.. Madeod, I.D. Hendry and S. Hyett, The 
External Relations o f the European Communities 60 (emphasis added].)
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The hew  perspective' on the canvass of parallel powers introduced by Opinion 1/94 was 

reinforced and elaborated by a second advisory opinion delivered in 1994. Opinion 2/91 

constitutionally recognized the existence of ‘subsequently exclusive competences’ in the 

Community legal order.19 The Commission had argued that, through a number o f legislative 

measures, ‘common rules’ had come into existence and that they would be affected by 

international legal obligations undertaken independently by. the Member States under the 

ILO Convention No. 170. Citing its 1970 ERTA ruling, the Court glossed over the 

conceptualist federalist language and fell back on a conflict criterion by specifying that 

‘where Community rules have been promulgated for the attainment of the objectives of the 

Treaty, the Member States cannot, outside the framework o f the Community institutions, 

assume obligations which might affect those rules or alter their scope.*20 For the first time, it 

seemed, the Court was forced to spell out its definition o f those judicial criteria that 

underpinned the amorphous verb ‘affect’. However, the effect-centred analysis turned out to 

be unnecessary for legislation adopted under Article 138 EC: since the Community 

legislation as well as the international convention only established minimum standards and 

mutually permitted the introduction o f stricter standards, the undisturbed co-existence of 

the two sets of legislation was guaranteed. Community legislation adopted under Article 138 

EC could consequently not be ‘affected’ by the international legal standard and vice versa. 

The application o f the ERTA doctrine could consequently be denied out of hand.21

The smooth parallel existence of both legal orders could, on the other hand, not be 

guaranteed for harmonization measures adopted under Articles 94 and 95 EC with which 

the Community had exhaustively regulated the field. 22 Drawing on its recent WTO ruling, 

the Court argued that there was no need to demonstrate a direct contradiction between the 

international convention and the existing Community legislation. It was enough that the 

commitments undertaken in Convention No. 170 were fa lling within the area covered by the 

directives’ since any interference with the Community’s exhaustive regulatory system would 

automatically be ‘o f such a kind as to affect the Community rules laid down in those

19 Opinion 2/91, para. 9

20 Ibid., para. 9 (emphasis added).

21 “For the purpose o f determining whether this competence is exclusive in nature, it should be pointed out that the 
provisions o f Convention. No 170 are not o f such a kind as to affect rules adopted pursuant to [Article 138]. If, on the 
one hand, the Community decides to adopt rules which are less stringent than those set out in an ILO convention, 
Member States may, in accordance with [Article 138 (3)], adopt more stringent measures for the protection of 
working conditions or apply for that purpose the provisions of the relevant ILO convention. If, on the other hand, 
the Community decides to adopt more stringent measures than those provided for under an ILO convention, there 
is nothing to prevent the full application of Community law by the Member States under Article 19(8) o f the ILO 
Constitution, which allows Members to adopt more stringent measures than those provided for in conventions or 
recommendations adopted by that organization.* [ib id ., para. 18).

22 The Court mentioned, in particular, Council Directive 67/548/EC of 27 June 1967 on the approximation of laws, 
regulations and administrative practices relating to the classification, packaging, and labelling o f dangerous 
substances (OJ, English Special Edition 1967, 234), adopted pursuant to Article 94 of the Treaty and Directive 
88/379/EC of 7 June 1988 on the approximation of the laws, regulations, and administrative provisions o f the 
Member States relating to the classification, packaging, and labelling of dangerous preparations (OJ 1988 L I 87, 14) 
adopted pursuant to Article 95 EC. Even though both Directives were examples o f complete harmonizations, the 
Court seemed, in para. 25, to envisage a less rigorous requirement than that of complete harmonization for the 
assumption o f  an exclusive Community competence. There it stated that the policy field at issue *is already covered 
to a large extent by Community rules’. The phrase suggests that a threshold lower than exhaustive internal 
legislation may suffice to trigger exclusive external competence on the part o f the Community.
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directives’.23 Wherever the Community had laid down ah exhaustive set of internal social 

standards its ‘subsequently exclusive* internal competence was matched by a ‘subsequently 

exclusive* external competence. .

A set of bilateral agreements with the United States, known as the ‘open skies agreements’, 

was at the centre of a series of cases dealing most recently with the nature of the 

' Community’s parallel external competences.24 Internally, the Community had adopted three 

packages of legislative measures to ensure freedom to provide services in the air-transport 

sector on the basis of Article 76(2) EC. Since the early 1990s the Commission had pushed 

for a mandate from the Council to negotiate air transport with the United States in the hope 

o f replacing the various national bilateral agreements with a single Community agreement. 

The Council refused the request arguing that the Member States retained full powers in the 

aviation sector,25 subject only to the internal legislation already adopted. The issue went to 

the Court.

Three separate lines o f argument were advanced by the Commission to assert the 

Community’s exclusive external competence in the aviation sector. It firstly asserted that a 

single Community agreement was ‘necessary* in the meaning o f the Opinion 1/76 doctrine. 

In the alternative, the Commission argued, the diverse bilateral agreements would ‘affect’ 

the common rules adopted by the Community in the aviation field—this was the ERTA line 

o f reasoning. Finally, the Commission pointed to the numerous provisions in the relevant 

Community legislation that dealt with ‘external situations’ which would also give the 

Community an exclusive competence—the Opinion 1/94 doctrine. The European Court 

tackled all three arguments consecutively. For the purposes o f this section, we shall limit 

our analysis to points two and three.

The part of the judgment dealing with the ERTA doctrine confirmed the judicial preference 

for a pragmatic conflict reading of the doctrine. The ‘recognition o f an exclusive external 

competence for the Community in consequence of the adoption o f internal measures’ was 

only necessary in situations where the freedom of Member States to enter into international 

commitments was ‘affecting’ internal legislation and would thus jeopardize the attainment 

o f the objective pursued by those rules’.26 The right question to be asked was therefore 

‘under what circumstances the scope of the common rules may be affected or distorted by

33 Opinion 2/91, para. 26 (emphasis added).

34 The Open Sides cases include: Commission v. United Kingdom, C-466/98 [2002] ECR 1-9427; Commission v. 
Denmark, C-467/98, [2000] ECR 1-9519, Commission v. Sweden, C-468/98 [2002] ECR 1-9575, Commission u. 
Finland, Case 469/69 [2002] ECR 1-9627; Commission v. Belgium, C-471/98 [2002] ECR 1-9681, Commission v. 
Luxembourg, C-472/98 ECR 1-9741, Commission v-Austria, C-475/98 [2002] ECR 1-9797; and Commission v. 
Germany, Case 476/98 [2002] ECR 1-9855. The following analysis will exclusively draw on the Commission v. 
Germany judgment when generically referring to the *Open Skies cases'.

35 The aviation sector is subject to a special regime under the Treaty. The provisions o f the Community’s common 
transport policy only apply, according to Article 80(1) EC, to transport by rail, road, and inland waterway. The 
Council may, however, in following the procedure set out in the second paragraph of the article, establish 
appropriate rules for transport by sea and air.

36 Commission v. Germany, Case 476/98 [2002] ECR 1-9855, paras. 104-5.
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the international commitments at issue’.27 The Court’s . answer seemed again slightly 

‘schizophrenic’. Beginning with the sweeping conceptualist-federalist statement, according 

to which the scope of the common rules was affected ‘w h e r e  the international commitments 

fall within the scope of the common rules’, 28 the remaining major part of the ruling returns 

to a pragmatic reasoning.

Three concrete judicial propositions are derived from Opinion 1/94 as to when common 

rules will be affected: firstly, “whenever the Community has included in its internal 

legislative acts provisions relating to the treatment of nationals of non-member countries or 

expressly conferred on its institutions powers to negotiate with non-member countries, it 

acquires an exclusive external competence in the spheres covered by those acts’.29 This was 

the WTO principle. Secondly, common rules will also be affected “where the Community has 

achieved complete harmonization in a given area’ or where the international agreement fell 

‘within an area which is already largely covered by such rules’.30 The Court here confirmed 

the extension o f the Community sphere of exclusive external competences to the penumbra 

of exhaustive internal regulation. In a situation of exhaustive (or quasi-exhaustive) 

regulation, the Community legislative regime would be automatically affected ‘even if there is 

no contradiction between those [international] commitments and the common rules’.31 

Conversely, distortions of trade caused by a disparity in national policies would—and this 

constitutes the third proposition—'not in themselves affect common rules adopted in that 

area’, since there was nothing to prevent the Community legislator from prescribing 

common action by means of internal legislation.32

In light o f these three judicial criteria, the Court went on to examine the Commission’s claim 

that Regulation No. 2407/92 and Regulation No. 2408/92 were affected by the national 

bilateral open skies agreements but quickly rejected this contention. Since the Community 

measures at issue did not govern air carriers from non-member countries operating in the 

Community, they ‘cannot be regarded as affecting those regulations’. Nor could they be 

viewed as a complete harmonization o f the field.33 The Court, looking more or less for a 

conflict between the bilateral agreements and the Community legislation, came close to 

employing a strict conflict criterion in determining whether there was an adverse affect on 

the existing Community legislation.34 Yet, the Community could still enjoy exclusive treaty

27 Ibid., para. 107.

s# Ibid., para. 108. The Court expressly refeired to para. 30 o f the ERTA judgment.

29 Ibid., para. 109, The Court refers to Opinion 1/94 (para. 95) and Opinion 2/92 (para. 33) as precedents.

30 Ibid., para. 108

31 Ibid.

32 Ibid., paras. 111-112 (emphasis added).

33 Ibid., paras. 118-119.

34 In his opinion to the Open Skies cases, Advocate General Tizzano argued in favour of a strict semantic distinction 
between *in conflict’ and ‘merely affect': Tor my part, I concur with the Commission that the AETR judgement is not 
confined to precluding the Member States from undertaking international obligations that are in conflict with 
common rules, especially as such conduct would in itself constitute a separate breach o f Community law, which 
could be held unlawful even without regard to AETR. What the AETR judgment requires o f Member States,- and in
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making powers where the internal legislation expressly granted such a power or covered 

external situations (the WTO principle1). The Court therefore proceeded to look within the 

Community legislation for provisions applying to ‘external situations1. Those provisions were 

indeed spotted in relation to air fares35 as well as computerized reservation systems (CRS),36 

both of which applied to non-Community carriers on intra-Community routes. With respect 

to those islands of exclusivity1, the Court found that the Member States had violated their, 

obligations under Article 10 EC by failing to facilitate the achievement of the Community’s 

tasks and to abstain from any measure that could jeopardize attainment of the objectives of 

the Treaty.

In the Open Skies cases we thus encounter a very restrictive reading of the ERTA doctrine. 

While the Court clings to conceptualizing the effect of internal legislation through the lens of 

subsequently exclusive parallel competences, the actual scope of the ERTA doctrine has 

been significantly limited to mean the following. In the absence of (quasi-)complete 

harmonization of the (internal) field, only a direct conflict between the Member States1 

international obligations and existing Community legislation will exclude the possibility of 

shared external powers on the part of the Member States. The Open Sides ruling thus moved

clear terms, is not to assume obligations which may even merely “affect’  the common rules. And there are other 
important precedents to the same effect, and in even more unequivocal terms, i f  that were possible.’ (Opinion o f the 
AG Tizzano (Open Skies), para. 67.) Revisiting briefly Opinions 1/91, 1/92, and 1/94, the Advocate General finds 
that '[i)n these precedents, as may readily be observed, the Court did not stop to examine whether there were 
specific reasons for which the assumption o f the international obligations could in fact impinge in some form on the 
Community provisions. For the Member States to be precluded from undertaking obligations of this kind, the Court 
deemed it sufficient, to use its own expressions, that the obligations “[fall] within the scope off the Community 
rules, that they are “concerned with an area which is already covered to a large extent by Community rules*, that 
they are “in the spheres covered by those acts* or that “the matters covered by the [agreements] are already the 
subject o f internal legislation”. All this is so, I would repeat, simply “because the common rules thus adopted could 
be affected within the meaning of the AETR judgement“ * (ibid., para. 70). I t  must therefore be concluded that, in 
principle, in matters covered by common rules, the Member States may not under any circumstances conclude 
international agreements, even i f  these are entirely consistent with the common, rules, since “any steps taken outside 
the fram ew ork o f the Community institutions' would be 'incompatible with the unity o f  the common market and the 
uniform  application o f Community law '. I appreciate that some may find—and have found—this conclusion unduly 
rigid and even over-formalistic; but I am unable to see any way to limit its implications, in any reasonable and 
credible manner, without undermining the coherence o f the principles and o f the system and, in particular, the 
fundamental requirement o f the unity and uniformity o f the common action which, as we have seen, the Court has 
made the cornerstone of its case-law on the matter’ (ibid., para. 71, emphasis added). However, a little later, the 
Advocate General admits that *the question whether or not the agreement “affects* the common rules must be 
assessed in the light o f the particular circumstances o f each case; in other words, a specific assessment is required 
in each case to determine if  the agreement conflicts in  some respect with the common rules or f i t  could otherwise in 
any way impinge on their correct application or alter their scope’ [ibid., para. 75, emphasis added). Later still, he 
writes that In  order to establish that the common rules are “affected* it is not enough to cite general effects o f an 
economic nature which the agreements could have on the functioning o f the internal market; what is required 
instead is to specify in detail the aspects of the Community legislation which could be prejudiced by the 
agreements’ [ibid., para. 77). Paras. 78-108 of his opinion represent a concrete conflict analysis o f whether the 
disputed agreements affect the relevant Community legislation.

35 The exclusive external competence resulted from Article 1(3) of Regulation 2409/92: ‘Accordingly, to the extent 
indicated in Article 1(3) of Regulation No 2409/92, the Community has acquired exclusive competence to enter into 
commitments with non-member countries relating to that limitation on the freedom o f non-Community carriers to 
set fares and rates. It follows that, since the entry into force o f Regulation No 2409/92, the Federal Republic of 
Germany has no longer been entitled to enter on its own into international commitments concerning the fares and 
rates to be charged by carriers of non-member countries on intra-Community routes.' (Commission, v. Germany 
[O pen Skies), paras. 124-5.).

36 As regards CRS, the Court' stated that *it follows from Articles 1 and 7 of Regulation No 2299/89 that, subject to 
reciprocity, that regulation also applies to nationals o f non-member countries, where they offer for use or use a 
CRS in Community territory. By the effect o f that regulation, the Community thus acquired exclusive competence 
to contract with non-member countries the obligations relating to CRSs offered for use or used in its territory’ (ibul, 
paras. 128-9).
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further away from the conceptuaiist-federalist reading of the ERTA ruling and consolidated a 

pragmatic approach based on a conflict criterion of ‘inconsistency*.

b) Conceptual antipodes: Exclusive competence versus the doctrine o f pre-emption

Whereas the language of exclusive parallel powers has been part of the Commission and 

Council’s vocabulary ever since ERTA37 the European Court only ‘officially’ adopted the 

exclusive power thesis twenty years later in its WTO ruling. In Opinion 2/91 the exclusive 

competence perspective celebrates its triumph: The exclusive or non-exclusive nature of the 

Community’s competence’, the Court states, ‘does not flow solely from the provisions of the 

Treaty but may also depend on the scope of the measures which have been adopted by the 

Community institutions for the application of those provisions and which are o f such a kind 

as to deprive the Member States of an area of competence which they were able to exercise 

previously on a transitional basis.’38 Within the limited scope of the ‘transformed’ Opinion 

1/76 doctrine the Community legal order has further recognized a naturally exclusive 

parallel power. In the great majority o f cases, the exclusive character of the parallel external 

power will, however, be due to an ‘exclusivity by exercise’.

The recognition o f ‘exclusivity by exercise’ or ‘subsequent exclusivity’ has given rise to an 

academic view that identifies (unexercised) parallel competences with the constitutional type 

of concurrent competences known in the German federal legal order.39 While such a 

conceptualization is open to discussion, a number of judicial pronouncements can be 

marshalled against it.40 Instead of importing the German notion of ‘concurrent’ competence,

37 Compare the respective submissions o f the Commission and the Council in ERTA (cf. Commission o f the European 
Communities v Council o f  the European Communities (ERTA), Case 22-70, paras.8 and 11).

33 Opinion 2/91, para. 9.

39 According to German constitutional doctrine, the exercise of a  concurrent competence by the federation restricts 
the very existence o f a  (previously) held State competence. The Community’s implied external powers have been 
classified as concurrent competences by some authors. “Eine genauere Betrachtung der EuGH-Rechtsprechung 
belegt allerdings, daß hier der Begriff der ausschließlichen Kompetenz fehl am Platze ist: Es entspricht gefestigter 
Rechtsprechung des EuGH, daß die impliziten Gemeinschaftlichen Außenkompetenzen der EU nicht bereits per se 
solche Sperrwirkung entfalten. Es handelt sich insofern entgegen einer verbreitete Redeweise gerade nicht um 
.ausschließliche* Kompetenzen Richtig ist es, die impliziten Außenkompetenzen als konkurrierende Kompetenzen 
anzusehen: Dieser Typ der unionalen Außenkompetenz löst für die Mitgliedstaaten Sperrwirkung aus, wenn die EU 
von ihren Befugnissen Gebrauch gemacht hat. Die Mitgliedstaaten verlieren ihre Handlungsbefugnis im 
völkerrechtlichen Bereich dann, aber auch erst dann, wenn die EU eine bestehende Kompetenz durch die 
Begründung völkerrechtlicher Bindungen wahrgenommen hat. Erst dann entsteht die einer konkurrierenden 
Kompetenz eigene Sperrwirkung, und es erst dies gerade nicht die Folge einer Vommgnorm, sondern das der 
Kompetenznorm selbst eingeschriebene Handlungsverbot. Insofern handelt es sich hier um echte konkurrierende 
K om p e ten zen (M. Nettesheim, Kompetenzen, 453 (emphasis added)).

40 The European Court has come to speak about ‘shared’ or jo in t’ powers in its recent jurisprudence. See, for 
example, WTO Opinion (para. 98), Opinion 2/91 (para. 12) and Opinion 2/92 (operative part). More importantly, in 
these opinions the exclusionary effect stems from secondary, not primary, law. Consider the following statement by 
M. Cremona: ‘A  picture is thus emerging, not so much of concurrent competence in the sense o f separate 
compartments for the Community and the Member States (a picture suggested by the doctrine of pre-emption), but 
rather o f shared and even complementary competencies, an absence of exclusivity which will imply an overlapping
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the present section will remain loyal to the judicial classification o f the Community’s parallel 

competences as shared competences. These shared competences will, according to the ECJ 

and under the conditions specified by the ERTA doctrine, become exclusive after the 

Community’s internal competence has been exercised.

Though the European Court has chosen the language of ‘exclusive powers’, should one 

accept this conceptualization as the non plus ultra of judicial wisdom; or, niight one imagine 

alternative ways to constitutionally justify the exclusion of national action in situations 

governed by the ERTA doctrine? Underlying the constitutional idea of ‘subsequent 

exclusivity’ is the assumption that the exercise of a shared competence renders it (in part) 

an exclusive competence. Since the national regulator will in future be prevented from using 

its competence in the area, islands of exclusivity emerge as a consequence of exhaustive 

European legislation. In the case of an occupation of the regulatory field, the monopolized 

regulatory power of the Community is not, however, the result of an attribution o f an 

exclusive competence by the Constitution. The exclusive effect is not automatic, but 

gradually builds up until regulatory saturation is reached.

A  number of theoretical objections may thus be advanced against the conceptualization of 

this legislatively generated exclusive effect as ‘exclusive competence’. First, to identify the 

area of exclusivity formed by secondary law as an exclusive competence wrongly suggests 

that the policy field delineated could be used as a legal base itself.41 This is, of course, not 

the case. Nor does the occupation-of-the-field phenomenon render the primary law 

competence (from which the secondary law emanates) exclusive. The exclusive effect is 

confined to the ‘policy field’ as set by the scope of the ‘regulatory system’ formed by 

secondary legislation and will not affect the shared nature o f the primary legislative base.42 

The idea of subsequently exclusive competences equally raises serious concerns from the 

perspective of a preordained constitutional hierarchy o f norms. It seems dubious to permit a

o f com petence to make rules, subject to the overriding obligation on the part o f the Member States (derived both 
from [Article 10] EC as well as explicit statements in the Treaty) that Member State action must be compatible w ith 
the Treaty/ (M. Cremona, External Relations and External Competence: The Emergence o f an Integrated Policy, 158, 
emphasis added). See also : D. de la Rochère, L ’ère des compétences partagées de l'étendue des compétences 
extérieures de la Communauté européenne, 461.

41 This confusion between the scope of the primary legislative competence and the scope of the occupied field is 
often encountered. Authors simply speak of the ‘exercise of a competence’, thus suggesting that once the shared 
competence is exercised (through whatever legislative act), it will be transformed into an exclusive competence. The 
pre-emption phenomenon—and the form of exclusivity engendered by it—will, however, only take place within the 
scope of the concrete secondary law measure(s).

42 Pre-emption of the field indeed follows a conceptualist-federalist logic. This is a characteristic the doctrine o f pre
emption shares with exclusive competences. Both will prevent Member States not only from adopting differing 
national legislation but from adopting any national legislation at all. However, one should bear in mind that in the 
case o f pre-emption ‘prüft der Gerichtshof in der fraglichen Entscheidung näher, ob die nationale Regelung das 
Gemein schaftsrecht beeinträchtigt und verneint im konkreten Fall die Frage. Durch diese konkrete Prüfung der 
Vereinbarkeit mit dem einschlägigen sekundären Gemeinschaftsrecht unterscheidet sich die Konstellation von der 
einer echten ausschließlichen Kompetenz, bei der die Mitgliedstaaten generell ausgeschlossen sind. Dieser 
fundamentale Unterschied wird verwischt, wenn man auch die Fälle der Sperrwirkung mit dem Begriff der 
ausschließlichen Zuständigkeit belegt.’ (H. D. Jarass, Die Kompetenzverteilung zwischen der Europäischen 
Gemeinschaft und den Mitgliedstaaten, 187)
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modification o f the order of competences through secondary law, especially where this would 

allow the Community legislator to restrict the reach of subsidiarity principle.43

The extension of the concept of exclusive competence to the phenomenon of occupation of 

the field pre-emption—and the consequently ‘dynamic* understanding of the order of 

competences—would consequently cause a serious theoretical headache. The identification 

of exclusive competences is a constitutional question; thus they ought only to be extended 

by means of the classic constitutional amendment procedure. In contrast, the exclusionary 

effect o f subsequently exclusive competences stems from the pre-emptive effect o f secondary 

law that could be repealed using a normal legislative procedure. The ‘exclusivity* generated 

through exhaustive legislation is therefore more fragile than real ‘naturally’ exclusive 

competences. It is a temporary exclusivity that can be repealed through a legislative act.44 In 

the light of these theoretical objections, it is submitted that the two constitutional 

phenomena should be strictly kept apart. The phenomenon of pre-emption should, in other 

words, not be couched in the language o f exclusive competences.45

Nevertheless, the argument has been made that the difference between the weaker 

legislative pre-emptive effect and the stronger constitutionally pre-emptive effect of an 

exclusive competence are in reality less dramatic. The absence in the Community legal order 

of a legal base comparable to Article 72 (3) GG, as well as the protected status of the acquis 

communautaire, would render the breaking up of the complete Community system difficult. 

The consequent re-transformation o f a (subsequently) exclusive competence into a shared

43 »Dieser Auffassung widerspricht nicht nur der Sinn und Zweck des Art 5 (ex-Art. 3b) EGV als 
kompetenzbegrenzende Norm. Vielmehr beruht sie auch auf der Annahme, dass das Prinzip der begrenzten 
Einzelerraächtigung gern. Art. 5 I (ex-Art. 3b I) EGV—und damit die Kompetenzverteilung in der Gemeinschaft—aus 
den Angeln hebt. Denn danach sind bestimmte Kompetenzen . . .durch das Primärrecht des Vertrages, mithin die 
"Verfassung* der Gemeinschaft, als ausschließliche und andere als konkurrierende definiert. Diese 
primarrechtliche Definition kann aber nicht einfach durch das Setzten von Sekundärrecht verändert werden.“ (C. 
Calliess, Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union, 95). Some authors solve this 
constitutional problem by simply restricting the scope of the subsidiarity prindple to naturally exclusive 
competences, thereby excluding those areas o f subsequently exclusive competences from the application of Artide 
5(2) EC. For example, K. Lenaerts and P. van Nuffel, discussing Opinion 2/91 of the Court, argue as follows: 
“Depending upon the extent to which the Community exerdses its power, it may confer upon it an “exclusive 
nature", even though exclusive competence has not been transferred to the Community within the second 
paragraph o f Article 5 (ex Artide 3b) o f the E.C. Treaty.’ (K. Lenaerts and P. van Nuffel, Constitutional Law o f the 
European Union, 5-023.) This solution has also been championed by M. Zuleeg: “Diese Art ausschließlicher 
Kompetenz läßt sich nicht in Artikel 5 Absatz 2 ein setzen; sie entspricht der Sperrwirkung bei konkurrierender 
Gesetzgebungsbefugnis nach deutschem Verfassungsrecht.“ {Cf. Artikel 5, m.10, in: H. von der Groeben & J. 
Schwarze (eds.), Kommentar zum Vertrag über die Europäische Union)

44 “In diesen Fällen tritt zweifellos eine "punktuelle Sperrwirkung“, ein, die ein Handeln der Mitgliedstaaten 
ausschließt. Wird aber die betreffende Regelung aufgehoben, weil sie nicht mehr gerechtfertigt ist, oder entfallt sie 
wegen begrenzter Geltungsdauer, so entfällt auch die Sperrwirkung, d.h. die Zuständigkeit ist nicht endgültig, 
sondern nur vorrübergehend auf die Gemeinschaft übergegengen. Von einer ausschließlichen Kompetenz läßt sich 
aber nur sprechen, wenn ein Zuständigkeitsbereich der Gemeinschaft »vollständig und endgültig“ übertragen 
worden ist.“ [C f R. von Bornes, Das Subsidiaritätsprinzip im Recht der Europäischen Union, 274)

45 In a similar vein, H.D. Jarass comments: “ Damit werden jedoch unter den Begriff der ausschließlichen 
Zuständigkeit zwei verschiedene Dinge zusammengefaßt: die ausschließliche Kompetenz, wie sie etwa im deutschen 
und amerikanischen Verfassungsrecht verstanden wird, und die Sperrwirkung einer Gemeinschaftsregelung im 
Bereich der konkurrierenden Kompetenz. Denn in den Fällen der zweiten Gruppe dürfen nach Auffassung des 
Gerichtshofs »die Mitgliedstaaten keine Verpflichtungen eingehen, welche Gemeinschaftsnormen ... beeinträchtigen 
oder in ihrer Tragweite ändern können*. Dies ist aber gerade für eine konkurrierende Kompetenz typisch, wo das 
erlassene Gemeinschaftsrecht eine Sperrwirkung entfalten kann. (...) Dieser fundamentale Unterschied wird 
verwischt, wenn inan auch die Fälle der Sperrwirkung mit dem Begriff der ausschließlichen Zuständigkeit belegt“ 
(H. D. Jarass, Die Kompetenzverteilung zwischen der Europäischen Gemeinschaft und den M iigliedstaaten, 187)
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compétence is therefore nearly impossible due to the lack of an appropjiate legal base on 

which to found the de-regulation measure:

“La réversibilité apparaît donc concevable dans son principe. Toutefois, sa mise eh œuvre sera fortement 

limitée par la nécessité de trouver une base juridique pour fonder le retrait de l'action antérieure. En effet, 

le principe de subsidiarité, mentionné au deuxième alinéa de [l’article 5], ne aurait suffire à cet égard, 

sous peine de porter atteinte à l ’acquis communautaire dont [l’article 3] du TUE assure la protection. Par 

ailleurs, il sera difficile d'utiliser comme base juridique la disposition qui a servi à adopter l ’action en 

cause, étant donné que les différentes bases juridiques du traité font référence à des objectifs et peuvent 

donc uniquement servir à fonder des exercices de pouvoir allant dans le sens de la réalisation de ces 

objectifs. Par conséquent, les exercice de pouvoir ne sont réversibles qu si la restitution de leur 

compétence aux Etats membres permet de réaliser aussi bien ou mieux les objectifs du traité. (...) Ces 

considérations montrent que, quant à leurs effets concrets, les compétences exclusives par exercice ont 

tendance à  se rapprocher des compétences exclusive par nature.«46

Where the Community had established complete harmonization by means of a legislative act 

based on Article 95 EC, for example, the repealing Community legislator would be required 

to demonstrate that the deregulation measure would better or equally well achieve the 

integration of the national markets into an internal market.47 48 The integrationist bias o f the 

legislative competences in the Treaty would therefore have a blocking effect, thus 

permanently solidifying the exclusive quality of these subsequently exclusive competences. 

Where the Community legislator deregulates a subject-matter at the Community level, this 

would not return a shared competence to the national legislators. The deregulation of the 

normative space at the federal level would not, in other words, re-open regulatory spaces for 

the national legislators. The regulatory field would remain totally occupied by the 

Community legislator, as the conscious decision to deregulate matters at the Community 

level demonstrated the Community legislature’s intent to keep these issues free of any 

regulatory interference:

.Denn auch und gerade im Fall der Liberalisierung eines durch Sekundärrecht geregelten Sachbereichs 

bliebe es weiterhin bei der Gebietsbesetzung durch die Gemeinschaft, d.h. eine -  wenn auch inhaltlich 

reformierte -  sekundärrechtliehe EG-Regelung bliebe bestehen und entzöge ihrem Anwendungsbereich die 

betreffende Materie dauerhaft einer eigenständigen, anderweitigen Regelung durch die Mitgliedstaaten. 

Nicht etwa fuhrt die Liberalisierung bestehender Binnenmarktkompetenzen zum Wiederaufleben von 

Regulierungskompetenzen der Mitgliedstaaten; vielmehr ist in diesem Fall gerade das neue 

Liberalisierungsziel für alle Mitgliedstaaten zwingend gemein schaftsrechtlich vorgegeben, unter Ausschluß 

einheitlich abweichender nationaler Bestimmungen. Der Kompetenzverlust der Mitgliedstaaten im Falle 

einer abschließenden Regelung ist deshalb grundsätzlich nicht nur vorrübergehender Natur; vielmehr 

beurteilt ihn auch der EuGH in ständiger Rechtsprechung als .vollständig und endgültig“.**

/

46 K. Lenaerts & P. van Ypersele, Le Prindpe de Subsidiarité et son Contexte: Eude de l ’article 3B ¿tu Traité CE, 22-23

47 The example is taken from D. Dittert’s thoughtful analysis of the Community's exclusive competences: D. Dittert,
Die ausschließlichen Kompetenzen der Europäischen Cemeinschaß im System des EG-Vertrags, 131

48 Ibid., 132-3
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Viewed from this perspective, subsequent exclusivity is indeed a one-way street. The repeal 

of Community legislation will not lead to the revival of a shared competence at the national 

level. In many constitutional orders, we encounter the principle of the parallélisme des 

formes. However, this only creates a procedural safeguard: in order to protect the rule of law, 

the legislator is obliged to use the same legislative procedure for the repeal o f a legislative 

act. Has the Community legal order, in addition to .procedural parallelism, also developed a 

material parallelism? Will the Community legislator indeed be held to have acted in violation 

of the Constitution when trying to break up an exclusive block that was created though an 

exhaustive Community regulatory system?

The European Court's Ramel ruling is occasionally referred to as support for the protection 

of material integrity of the level o f integration.49 There the Court had found that the 

legislative powers “granted to the Community institutions in the conduct of the common 

agricultural policy must, in any event as from the end of the transitional period, be 

exercised from the perspective of the unity of the market to the exclusion of any measure 

compromising the abolition between Member states of customs duties and quantitative 

restrictions". “Any prejudice to what the Community has achieved in relation to the unity of 

the market moreover risks opening the way to mechanisms which would lead to 

disintegration contrary to the objectives of progressive approximation of the economic 

policies o f the Member States set out in Article 2 of the Treaty."50

However, these passages only superficially lend themselves to generally requiring the 

Community legislator never to “decentralize" the integrationist accomplishments. These 

statements must be seen in the context of the special constitutional regime set up for the 

free movement of agricultural goods: According to Article 32(2) EC, the general principles for 

the free movement of goods would apply save as otherwise provided in Articles 33 to 38 EC. 

A Community regulation had allowed Member States to limit intra-Community trade in wine 

by introducing charges,51 and it therefore became “necessary to find in [Articles 33 to 38] a 

provision which either expressly or by necessary implication provides for or authorizes the 

introduction o f such charges".52 The Court found no such provision in the Treaty that could 

justify derogating from the fundamental principles of free movement of goods. The 

Community measure's authorization to re-introduce import charges created an obstacle to 

trade that was contrary to the Treaty. The judgement in no way implies that the 

Community legislator would be bound by the entire acquis communautaire. It was the

49 Sodete Les Commissionnaires Réunis SARL v Receveur des douanes ; SARL Les fils  de Henri Ramel v Receveur des 
douanes, Joined cases 80 and 81/77

50 Ibid., paras. 35-36

51 Regulation No 816/70 laying down additional provisions for the common organization o f the market in wine (OJ, 
English Special Edition 1970 (I), 234). Article 31(2) of the Regulation provided: “By way o f derogation from the 
provisions o f paragraph 1 , so long as all the administrative mechanisms necessary for the management of the 
market in wine are not in application -  with the exception, until 31 December 1971, of the viticultural land register 
-  producer Member States shall be authorized in order to avoid disturbances on their markets to take measures 
that may limit imports from another Member State."

52 Sodete Les Commissionnaires Reunis SARL v Receveur des douanes ; SARL Les fils  de Henri Ramel v Receveur des 
douanes, Joined cases 80 and 81/77, para. 26
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fundamental free movement provisions -  and not past legislative acts -  that posed a limit to 

the discretion of the Community legislator. The absolute protection of the acquis 

communautaire cannot be derived from this ruling.

On the contrary, we find a charming little case illustrating the revocability of the exhaustive 

nature of EC legislation in Cidrerie Ruwet.5Z Directive 75/106 EC on the harmonization of 

pre-packaged liquids had originally undertaken “full harmonization" to overcome all 

obstacles to the free movement of certain liquid foodstuffs resulting from national disparities 

in consumer protection standards. To that effect, Article 4 (2) excluded the marketing of pre

packages of volumes that differed from those exhaustively listed in Annex III of the Directive 

-  this was the so-called exclusivity clause -  while Article 5 guaranteed the free movement of 

products complying with the Community standard. The exclusivity of the uniform 

Community standard had been repealed by amending Community legislation.53 54 Henceforth, 

the Community regime represented only “partial harmonization". Member States were again 

entitled to permit the marketing of pre-packages that differed from those indicated in Annex

III.55 While many Member States had reintroduced diverse national standards, in the 

present case, Belgium had not repealed the previously exclusive uniform Community 

standard within its territory. The question thus arose as to how the by now partial 

harmonization would interact with the free movement principles, in particular, the principle 

o f moderated mutual recognition under Cassis de Dijon. The result of the case shall not 

interest us here.56 The significant point is that revocability is not only constitutionally 

possible but has been applied in the past.

Moreover, from a theoretical perspective, would an absolute protection of the acquis be a 

useful constitutional structure for the EC’s legislative federalism? The answer championed 

here is in the negative. The constitutional acceptance of a material parallelism that would 

absolutely protect the acquis communautaire will increasingly tie the Community legislator 

in the future. Binding the Community legislator to the decisions of its predecessors is 

difficult to square with the idea o f democratic government. The autonomy of the Community 

legislator would decrease with each further step towards European integration. In the end, 

the occupation of the field would not only bar national legislators from interfering with the 

intention of the Community legislator, but the Community legislator would itself be 

prevented from interfering with the intention of its legislative predecessors! If there is 

dynamism in the communitarization of policy areas, why should one categorically rule out 

the re-nationalisation of certain issues? What if bad experiences, changed social conditions 

or a different policy agenda of the European legislator mitigated such re-nationalisation?

53 Cidrerie Ruwet SA v Cidre Stassen SA and HP Butmer Ltd, Case C-3/99 

M I.e. Directive 79/1005

ss Cidrerie Ruwet SA v Cidre Stassen SA and HPBulm er Ltd, Case C-3/99, para. 43

86 The Court simply found that products complying with the partial harmonization measure "cannot be deprived of
the benefit o f free movement as guaranteed by {Article 28] of the Treaty solely on the ground that a Member State 
has (...) made the Community range of nominal volumes mandatory* (ib ici, para. 44).

167



The decentralisation of certain executive powers to the national competition authorities has 

already served as an illustration of the constitutional possibility of re-nationalisation. Within 

the legislative sphere, recent reform processes of. the CAP will lead to the breaking up of 

occupied fields and the consequent decentralisation o f the legislative function.57 58 From a 

subsidiarity point of view, the permanency of the occupation of the field also seems an 

uneasy solution. Why should the normative silence o f the federal legislator after 

deregulation of a certain field always mean that it intended no regulation at all? Would a 

delegation doctrine achieve better solutions than an autonomous shared competence? Thus, 

should liberalisation at the Community level not rather be viewed from a presumption in 

favour of national regulatory autonomy? The latter view would better safeguard the national 

regulatory spaces and better correspond to a philosophy of cooperative federalism.

In light of these theoretical considerations on the quality of subsequently exclusive 

competences, could one not (re-)read the ERTA doctrine as a straightforward application of 

the principle o f pre-emption? D. O’Keeffe has aptly captured the strange analytical 

divergence in the constitutional principles applied in the internal and external hemispheres 

of the Community legal order: Where internal Community rules completely or exhaustively 

regulate a particular area, the Member States are therefore precluded from legislating in the 

area. At the internal level, this is described as pre-emption; on the external level, the 

Community measures give rise to exclusive Community competence externally for that 

area.758 Why has the Court created two different conceptualizations of the effects of 

Community legislation in the internal as opposed to the external sphere? Why does it not 

also refer to the doctrine of pre-emption in the external sphere, arguing that through 

exhaustive legislation the Community has occupied a regulatory field internally and 

externally?

The pre-emption conceptualization o f the ERTA doctrine would have a number of 

advantages. First, it would better recognize the fragile exclusive aspect of parallel powers 

being generated by internal legislation and not constitutionally enshrined. The external 

competence o f the Member States therefore revives to the extent the view that ‘common 

rules’ have been revoked.59 Secondly, the WTO principle (assuming an exclusive parallel 

competence wherever a legislative act directly or indirectly grants a treaty-making power to 

the Community) could be explained by reference to the type of pre-emption known as 

‘express pre-emption’.60 Lastly, the refusal to locate the exclusionary effect in the nature of 

the parallel competence would allow the Court to embrace the more suitable and easier

57 On the immanent re-nationalisation o f certain legislative powers under the CAP, see Chapter Vin, 3 (b).

58 D. O’Keeffe, Exclusive, Concurrent and Shared Competence, 183.

59 ‘[N]on-existent rules can hardly be “affected* by a Member State’s acts or by conclusion of an agreement’ (1.. 
Macleod, I.D. Hendry and S. Hyett, The External Relations o f the European Communities, 62.)

60 Express pre-emption is the most straightforward in doctrinal terms—even though it carries practical problems in 
deciding the extent and scope of the pre-emption clause. Here, the federal legislation itself forbids state regulation 
of a certain kinds or, alternatively, requires federal legislation to be exclusive. ‘Express pre-emption clauses 
typically command that "no state shall adopt” certain requirements or that “no [requirement of a particular kind] 
shall be imposed” by any state.’ (Note, A  Fram ew ork f o r  Preemption Analysis, 364).
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doctrine of parallel instruments. The power of the Community to act by means of internal 

and external action could then be rooted in the same (internal*) legal competence. A 

preference for a doctrine of pre-emption will thus make the fictitious invention of a set of 

parallel ‘competences’ superfluous. Moreover, the doctrine of pre-emption— in tandem with 

the doctrine of parallel instruments—could equally better account for the pre-emptive effect 

of directly effective international agreements on national powers.

In sum, the ERTA line of jurisprudence could well be (re-)interpreted as the logical 

extension’ of the principle of pre-emption.61 Transposing the pre-emption analysis from the 

internal to the external sphere could arguably provide a clearer dogmatic justification for the 

restriction of national foreign relations power than the creation o f subsequently exclusive 

implied external competences.62 Instead of having recourse to the ‘metaphysical 

dis tine tion*3 between exclusive and concurrent powers, the Court therefore should base its 

parallel powers jurisprudence on the dual doctrines of supremacy and pre-emption. The 

carefully worded concluding remarks of the European Court in the Open Skies cases may 

represent a small step in the right direction.64

4. T h e  Flight into Dual Federalism in  the External Sphere, or the Very Slowly  

E m erg ing  Principle o f  Community Supremacy

The EC had been established in 1958 on the basis of an international treaty. The Treaty of 

Rome formed part of international law, though the Court was eager to emphasise that the 

“Community constitutes a new legal order of international law” .65 “By contrast with 

ordinary international treaties, the E[]C Treaty has created its own legal system which, on 

the entry into force became an integral part of the legal systems of the Member States and 

which their Courts are bound to apply.”66 The autonomy of the Community legal order was

61 D. McGoldrick, International Relations Law o f the European Union, 72-4.

63 Surely, this proposition only holds once the principle of pre-emption has assumed a  clearer profile in Europe's 
constitutionalism. On the pre-emption typologies in Community law, see below: Chapter VH, 1 (b) (aa).

63 W. Cohen, Congressional Power to Define State Power to Regulate Commerce: Consent and Pre-emption, 530

64 The Court concluded the first part of Opinion 1/94 dealing with the implied external powers in para. 137 in the 
following way: “It follows from the foregoing considerations that, by entering into international commitments 
concerning air fares and rates charged by carriers designated by the United States o f America on intra-Community 
routes and concerning CRSs offered for use or used in German territory, the Federal Republic o f Germany has 
fa iled  to fu lfil its obligations under [Article 10J o f the Treaty and under Regulations Nos 2409/92 and 2299/89’ 
(emphasis added). This reference to Article 10 EC as the dogmatic source o f the identified violation o f the 
international agreements with the Treaty was confirmed in the operative part o f the judgment This might he seen 
as a cautious move away from the language of exclusive external competences towards conceptualizing the issue 
through the lens of the pre-emption doctrine. A reference to Article 10 EC can already be found in para. 21 o f the 
ERTA  ruling.

65 N V  Algemene Transport- en Expeditie Ondememing van Gend & Loos v Netherlands Inland Revenue 
Adm inistration, Case 25-62, 12

66FLamirdo Costa v E .N E .L Case 6/64,593
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expressed in its superior normative strength that contrasted with the disposability of 

ordinary international obligations within the national legal systems. The Community legal 

order had been declared autonomous in order to establish the absolute superiority .of 

Community law over national law. But how autonomous was the “new legal order" vis-à-vis 

the old legal order of international law? What was the relationship between international 

treaties concluded by. Member States and Community law?67

The ordinary international law method for “successive treaties relating to the same subject- 

matter" is set out in Article 30 of the Vienna Convention on the Law of Treaties.68 From the 

outset» it seemed unlikely that a rule like this would apply to the European Communities. 

Community law was neither state law nor international law and “[djarum ist nicht nur sein 

Verhältnis zum nationalen Recht, sondern auch sein Verhältnis zum Völkerrecht zu 

bestimmen".69 Yet, the relationship between Community law and international law remained 

a “neglected problem".70 In the course o f the 1970s, the European Court tackled the issue of 

international agreements concluded by Member States in a number o f ways. In order to 

coordinate the international obligations of the Member States entered into prior to the EC 

Treaty, the Court could fall back on an express provision and developed a doctrine of 

succession.71 However, in relation to international agreements concluded after the EC treaty 

had entered into force, the Court itself had to search for convincing normative solutions.

67 The following section will focus on international treaties. The normative relation between Community and other 
sources o f international law will not be discussed here.

M Article 30 of the VCLT concerned the “application o f successive treaties relating to the same subject-matter" and 
reads: 1. Subject to Article 103 of the Charter o f the United Nations, the rights and obligations o f States parties to 
successive treaties relating to the same subject-matter shall be determined in accordance with the following 
paragraphs. 2. When a  treaty specifies that it is  subject to, or that it is not to be considered as incompatible with, 
an earlier or later treaty, the provisions o f that other treaty prevail. 3. When all the parties to the earlier treaty are 
parties also to the later treaty but the earlier treaty is not terminated or suspended in operation under article 59, 
the earlier treaty applies only to the extent that its provisions are compatible with those of the latter treaty. 4. 
When the parties to the later treaty do not include all the parties to the earlier one: (a) as between States parties to 
both treaties the same rule applies as in paragraph 3; (b) as between a  State party to both treaties and a State 
party to only one of the treaties, the treaty to which both States are parlies governs their mutual rights and 
obligations. 5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or suspension of 
the operation of a treaty under article 60 or to any question o f responsibility which may arise for a State from the 
conclusion or application of a treaty the provisions o f which are incompatible with its obligations towards another 
State under another treaty."

For a remarkable treatment o f normative conflicts in international law, see: J. Pauwelyn, Conflict o f  Norms in Public 
International law: How WTO Law relates to other rules o f international law, esp. Chapter 7.

69 £. Bülow, Die Anwendung des Gemeinschaftsrechts im  Verhältnis zu Drittländern, 54

70 “For more than a decade, the relationship between Community Law and national law has been the object of 
careful and enlightening studies. Since the main issues, such as the problems of direct applicability and of priority 
o f Community Law, are about to be settled, the attention o f European lawyers is by now shifting to the analysis of 
the relationship between Community law and public international law (henceforth: international law) which had 
been neglected so far," (K.M. Meessen, The Application o f rules o f  Pubtic international law within Community law, 
485) The point, made in 1976, remains valid to a certain extent even today.

71 The following analysis will not examine the doctrine o f succession. Solutions to this problem were not readily 
available in the international legal order: “The formation o f international organisations of the type o f the European 
Community is a new phenomenon in the history o f international relations. Hence, general international law is 
unlikely to contain any rules as regards the succession to treaty commitments of the Member States by the 
Community. This view is confirmed by [Article 307 EC]. The provision that treaty commitments o f the Member 
States vis-ä-iris third states “shall not be affected" excluded any attempt on the part of the Community to have the 
rules of state succession concerning unions o f states applied to its own formation. The non-application of theses 
rules must be regarded as operating in two directions: the treaty commitments of the Member States are neither 
cancelled nor are they automatically transferred to the Community." (K.M. Meessen, ibid., 489)
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The continued existence of the States’ international treaty-making powers raised, complex 

theoretical questions on the normative relationship between the Community legal order and 

the international legal orden While the superiority of the Community legal order vis-à-vis the 

national legal orders could still be explained from within a modified international law 

framework, this reasoning fails to provide a convincing answer for the normative 

relationship between the Community legal order and the international legal order. The 

stance one takes on the relationship between Community law and subsequent international 

treaties concluded by Member States depends on the paradigm one chooses to operate in. 

From within the international law paradigm, Community law represents a form of regional 

international law. Here, there is no clear principle of Community supremacy vis-à-vis 

subsequently agreed international treaties concluded by the Member States. From within a 

Community law paradigm, the primacy of Community law -  whether primary or secondary -  

may easily be justified by the “autonomous* nature of the Community legal system.

There were two ways to solve the normative relationship between Community law and 

international treaties in favour of the integrity of the Community legal order. The Court of 

Justice could either choose to extend the doctrine of supremacy and go down the path of 

legislative pre-emption. Alternatively, the Court could try to avoid the issue of supremacy by 

positing the idea of mutually exclusive spheres of powers in the contractual relations with 

third States.

In the first solution, the Community legal order assimilates international agreements 

concluded by its Member States to unilateral national measures. Member States do not lose 

their international treaty-making powers, but can continue to engage in international 

agreements with themselves and with third countries. However, to the extent that Member 

States’ international agreements conflict with Community law, the latter will prevail. The 

supremacy principle and the doctrine of legislative pre-emption will apply to national 

international agreements as well as to unilateral national measures. From the “internal* 

constitutional perspective of the Community legal order, the application of the supremacy 

principle appears the easiest solution: international agreements concluded by the Member 

States are treated, within the Community legal order, as a special national legal instrument 

with the status of national legislation. This “Community vision’  does not automatically 

reject a monistic relationship between Community and international law. However, in order 

to protect the integrity of the Community legal order, a distinction will be drawn between 

Community agreements and Member State agreements: While pure or mixed Community 

agreements will enjoy a hierarchical rank above Community legislation,72 international 

agreements concluded by the Member States would be subordinate to Community

72 This hierarchical position in between primary and secondary Community law follows from the fact that the 
European Court uses (directly effective) international agreements as a standard of review for the legality of 
Community secondary legislation ever since International Fruit Company N V  and others v Produktschap voor 
Groenten en Fruit, Joined cases 21 to 24-72. In Commission o f the European Communities v Federal Republic o f 
Germany, Case C-61/94, para. 52, the Court spoke expressly o f the “primacy of international agreements concluded 
by the Community over provisions of secondary Community legislation*.
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legislation. The solution is based on the differential hierarchical status. of international 

treaties in the Community legal order,

A second solution borrows from the philosophy of dual federalism. Normative conflicts are 

avoided by means of the strategy o f exclusive powers: for certain subject-matters (like the 

common commercial policy) Member States would lose all treaty-making powers in that field 

after the end o f the transitional period. Moreover, originally exclusive powers would be 

gradually complemented by subsequently exclusive powers. The “constitutional pre

emption” road thus cuts the Gordian knot of the relationship between the Community legal 

order and the international legal order. Instead of a sophisticated supremacy doctrine, 

based on the distinction between Community international agreements and “national” 

international agreements, the Community legal order simply denies to Member States the 

competence to engage in international contractual relations. A conflict between Community 

legislation and international agreements subsequently concluded by the Member States will 

not arise.

The present section will argue that the Court may have been particularly keen to establish 

original or (subsequently) exclusive powers in the external sphere because of the lack of a 

clear supremacy principle vis-à-vis international agreements of the Member States. To 

advance this argument, we shall first look at the evolution of the Court’s jurisprudence in 

relation to the Member States’ powers to conclude inter se agreements. While it may seem 

unlikely that the exclusivity thesis would emerge in this context, we shall see that it has 

been made. International agreements by the Member States with third countries have 

always been more problematic. They will be dealt with in a second subsection. Here, the rise 

of a “qualified” supremacy doctrine o f Community law vis-à-vis international agreements 

concluded by a Member States took some time and is only satisfactorily established today.

i

i
t

a) The constitutional status o f inter se agreements: A Community affair? !

The EC Treaty contained one provision on the capacity of Member States to themselves 

enter into international agreements. According to Article 293 EC, the Member States were 

encouraged to enter into negotiations with each other on a number of subject-matters, such 

as the abolition o f double taxation. Did this indicate that the States’ capacity to engage in 

international cooperation complementing the treaty was allowed, or did the Treaty 

exhaustively enumerate the possible subject-matters o f inter se agreements? What 

hierarchical rank would they have vis-a-vis Community law? What if all the Member States 

concluded an inter se agreement that modified or repealed Community law? Would
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Community law prevail, or would the successive inter se treaty prevail in line with “ordinary* 

international law?73

Inter se agreements are almost as old as the Community. While inter se agreements 

concluded prior to the coming into force of the Treaty posed no normative problem at all, 

subsequent inter se agreements did. Among these inter se agreements, “decisions of the 

'Member States meeting in the Council* represent perhaps the most popular and 

controversial category. The mouthful name is a misnomer: they are not unilateral acts as 

the concept of “decision” would indicate, but executive international agreements.74 Nor are 

these international agreements necessarily “mixed” “acts”.75 These agreements between the 

Member States had become an established constitutional practice by the early 1970s. Their 

rationale and legality has been explained in the following terms:

In den uneigentlichen Ratsbeschlüssen wird unter Rückgriff auf die völkerrechtliche Handlungsfähigkeit 

der Staaten und unter teilweiser Verwendung ihrer Handlungsformen (Abkommen, Vertrag -  teils unter 

schlichter Notifikation, teils mit nachfolgender Ratifikation) das Handlungsverfahren der Verträge als 

Gelegenheit benutzt, selbst aber vermieden, um das Prinzip der beschränkten Zuständigkeit, dem die 

Gemeinschaftsorgane verpflichtet sind, zu überwinden[.) (...) Uneigentliche Ratsbeschlüsse sind in bezug 

a u f die Gemeinschaften zulässig, obwohl damit außerhalb der Vertragszuständigkeiten des 

Gemeinschaftsorgans Rat und seiner Handlungsformen agiert wird. Denn die Vergemeinschaftung hat den 

Mitgliedstaaten nicht die Fähigkeit genommen, im Bereich der ihnen belassenen (und nicht auf die 

Gemeinschaften übergegangenen) Befugnisse zu paktieren. Das folgt aus ihrer völkerrechtlichen 

Hanrilnngsfähiglfgit Ihre Freiheit, sich über Überemstimmungsbe Schluß untereinander abzustimmen, in 

bezug a u f die Gemeinschaften und Gemeinschaßsangelegenheilen, ist ihnen nicht genommen.76

The EC Treaty had not annihilated the treaty-making powers of the Member States. The 

Member States were therefore still entitled to conclude international agreements. However, 

could these inter se agreements modify or (partly) repeal the EC Treaty?77 Would the

73 Consider this question against the background o f Article 30 (3) and (4a) VCLT.

74 B. de Witte, Chameleonic Member States: Differentiation by means o f Partial and parallel international agreements, 
251

75 The notion of “mixed” action should be restricted to situations where both the Community and the Member 
States jointly  adopt a legal instrument. From this procedural perspective, inter se agreements are purely 
international law instruments. They have, however, been fictitiously attributed to the Community legal order as 
“Instrumentarium des Gemeinschaftsrecht": .Den uneigentlichen Ratsbeschluß nach seiner .Herkunft" 
völkerrechtlich zu qualifizieren, weil er der völkerrechtlichen Handlungsfähigkeit der Mitgliedstaaten entstammt, ist 
angängig, konstruktiv aber nicht sonderlich ergiebig.“ (H.P. Ipsen, Europäisches Gemeinschaftsrecht, 472)

76 Ibid., 469 & 471

77 The ambivalence concerning the normative relationship between infer se agreements and the EC Treaty is well 
illustrated in the following passage: "Sollen allerdings die Gründungsverträge ergänzt, umgestalten oder (teilweise) 
aufgehoben werden oder soll ein von den Verträgen nicht oder nur unvollkommen gedecktes Sachgebiet geregelt 
werden, ist der ratifikationsbedürftige völkerrechtliche Vertrag zwischen den Mitgliedstaaten das richtige 
Instrument Das gilt insbesondere, wenn die Rechtsangleichung nicht ausreichend erscheint, so daß in allen 
Mitgliedstaaten einheitlich geltendes Recht erzielt werden soll. (...) Beim Ministerrat ist jedoch zu beachten, daß er 
sich jederzeit als Regierungskonferenz konstituieren und Beschlüsse der im Rat versammelten Vertreter der 
Regierungen der Mitgliedstaaten fassen kann. In dieser Eigenschaft ist er nicht an die Gemeinschaftsverträge 
gebunden. (...) D er Rat ist deshalb nicht in der Lage, sich über Vertragsziele hinwegzusetzen, gleichgültig, ob er als 
Gemeinschaftsorgan oder als Regierungskonferenz handelt. Er kann von Anordnungen des Gemeinschaftsrechts 
zeitweilig suspendieren, aber nur zu dem Zweck, es dem Mügäedstaat zu ermöglichen, den vertragsmäßigen Zustand 
wiederherzustellen. “ (M. Zuleeg, Die Kompetenzen der Europäischen Gemeinschaften gegenüber den Mitgliedstaaten, 
21, 39-41 (emphasis added))
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Member States be the absolute “masters of the Treaties”? .And what was the hierarchical 

relationship to Community legislation? The academic literature at that time pleaded that the 

Member States would have to respect the Community legal order. These agreements could 

supplement the Community legal order. They would allow the Member States to form a 

closer union. They could not, on the other hand, undercut the minimum integrationist 

standard set by the EC Treaty.78

In ERTA, the European Court had to tackle these questions.79 Here, the Member States -  

unhappy with the Commission’s proposed solutions for a negotiating mandate -  had simply 

adopted “proceedings" in order to coordinate their position for the negotiation and 

conclusion of ERTA. The “Council* had settled on a negotiating position that would try to 

extend the internal Community system to relations with third States, except “certain 

derogations from that system which would have to be accepted by the Community".80 In 

parallel with the international negotiations, the Member States had therefore invited the 

Commission to make the necessary proposals for amending the internal Community 

legislation. The Commission disliked the proceedings of the Member States and went to 

Court. The Council questioned the very admissibility of the annulment action because it 

disputed the “Community nature” of the act. The proceedings were “nothing more than a 

coordination o f policies among the Member States within the framework o f the Council*.81

The Court stated that the legal effect o f the proceedings would differ “according to whether 

they are regarded as constituting the exercise of powers conferred on the Community, or as 

acknowledging the coordination by the Member States o f the exercises of powers which 

remained vested in them".82 The Court then referred to Article 230 which permitted the 

review of the legality of Council acts other than recommendations and opinions, finding that 

the Article covered all “measures adopted by the institutions which are intended to have legal 

force".83 But were these proceedings an act of the Council? In Byzantine circular reasoning, 

the Court simply evades this question o f the authorship of the act and equates the “Council" 

with the “Member States acting within the Council”: The proceedings “could not have been 

simply the expression or recognition o f a voluntary coordination, but were designed to lay

78 ,[S]oweit Gemeinschaftsangelegenheiten vertraglich qualifiziert und ihre Wahrnehmung nach 
Organzuständigkeit, Handlungsformen und -  verfahren sowie möglicher Änderung dieser Vorschriften ausdrücklich 
gemeinschaftsrechtlich geregelt sind, müssen uneigentliche Ratsbeschlüsse dies respektieren. Das Vertragsrecht 
hat grundsätzlich Vorrang. (...) [Uneigentliche Ratsbeschlüsse] dürfen also »über die Verträge hinausgehen, weiter 
integrieren, gemein schaftsnü tzlich sein“. Sie dürfen aber nicht »den Verträgen zuwiderhandeln, 
gemeinschaftsschädlich, retardierend, aufhebend" wirken, soweit damit das unantastbare Vertragsminimum 
berührt wird.“ (H.P. Ipsen, Europäisches Cemeinschaftsrechi, 471)

79 Commission o f the European Communities v Council o f the European Communities (ERTA), Case 22-70

80 Ibid., para.46

81 Ibid., para.36

82 Ibid., para.4

83 Ibid., para.39. And a little later we read: “It would be inconsistent with this objective to interpret the conditions 
under which the action is admissible so restrictively as to limit the availability of this procedure merely to the 
categories o f measures referred to by (Article 249). An action for annulment must therefore be available in the case 
of all measures adopted by the institutions, whatever their nature or form, which are intended to have legal effects’  
[ibid., paras.41-2).
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. down a course of action binding on both the institutions and the Member States, and 

destined ultimately to be reflected in the tenor of the (Community] regulation.” “Hence [the 

. proceedings] had definite legal effects both on relations between the Community and the 

Member States and on the relationship between the institutions". The proceedings were thus 

an act of the Council! (To add to the legal fictitiousness, the Court later accepted that is was 

not really the Council but the Member States acting “in the interest and on behalf of the .

Community in accordance with their obligations under [Article 10] of the Treaty”.84)

Proceeding to the substance of the annulment action, the Court had to debate the 

Commission’s claim that the actions of the Member States (or in the Court’s belief: the 

Council) would violate Articles 71, 300 and 308 EC concerning the distribution of powers 

between the “Council” and the Commission. Obviously, the Member States, acting in their 

international capacities, had not played by the procedural rules set out in the EC Treaty.

Once the Court had decided that the proceedings were an act o f the Council, despite the 

absence of a Commission proposal,85 the derogation from the envisaged “legislative 

procedure” was easy prey for judicial scorn. Even though the Council was competent to 

conclude the agreement, the right to propose and negotiate was part of the institutional role 

• of the Commission. Thus, although it was for the Council to “decide in each case whether it 

is expedient to enter into an agreement with third countries, it does not enjoy a discretion to 

decide whether to proceed through inter-governmental or Community channels*.86 Let us 

pause here for a second. Can the Council -  a Community institution -  act through inter

governmental channels and would this act still be part of the Community legal order? The 

Court’s conclusion smacked of a contradiction in terms.87 Would it not have been clearer to 

state that it was not for the Member States to freely choose whether to pursue a given 

project through international or Community channels? Indeed, this fine difference reappears 

in relation to the applicability of Article 308 EC, with the Court finding that the Article only 

entitled the Council to act. Did this mean that the Council or the Member States were not 

obliged to proceed through “Community channels* and that recourse to “joint action by the 

Member States was available*?88

In ERTA, the Court thus treated an inter se agreement between all the Member States as 

effectively an act of the Council and consequently condemned it as an unlawful derogation 

from the legislative procedures set out in the Treaty. The Treaty seemed to “constitutionally 

pre-empt” international action within its scope -  an effect that partly resembled that of an

84 ibid, para.90

85 The Court here blatantly contradicts its earlier jurisprudence in Commission v. Italy, Case 38/69, where the
Court had identified the existence of a Commission proposal as the very essence o f the »Community* nature o f legal /
acts adopted within the Community legal order. On the mophology o f legislative power in the Community legal 
order, see: R. Schütze, The Morphology o f Legislative Power in the EC: Legislative Instruments and the vertical 
Division o f Power (forthcoming).

86 Commission o f the European Communities v Council o f  the European Communities (ERTA), Case 22-70, para. 70

87 C. Sasse: "Der Rat ist rechtlich nur Gemeinschaftsorgan. Er hat keinen intergouve mementalen Doppelgänger*
(C. Sasse, Zur Auswärtigen Gewalt der Europäischen Wirtschaftsgemeinschaft, 215)

88 ERTA, paras.94-5
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exclusive legislative competence: The existence of a Community legislative competence, 

while not preventing Member States from adopting unilateral legislative measures, would 

nevertheless prevent their capacity to conclude inter se international agreements falling 

within the scope of the Community competence. The constitutional question posed in ERTA 

was soon translated into the language o f exclusive competences:

Die Frage lautet: ist es rechtlich zulässig, nicht im EWG-Vertrag vorgesehene Übereinkommen uhter den 

Regierungen der Mitgliedstaaten auszuhandeln und abzuschließen, wenn die Organe der Gemeinschaft 

eine Befugnis zur Rechtsetzung nach dem EWG-Vertrag besitzen, insbesondere nach Artikel 100 oder 

235? Meine These ist: sobald hinsichtlich einer bestimmten Frage die Merkmale einer im EWG-Vertrag 

enthaltenen Ermächtigung der Organe der Gemeinschaft zur Rechtsetzung vorliegen, fehlt den 

Regierungen der Mitgliedstaaten die Befugnis, die betreffende Frage im Wege der völkerrechtlichen 

Vereinbarung untereinander zu regeln. Die Organe der Gemeinschaft besitzen von da an die ausschließliche 

Zuständigkeit, über den fraglichen Gegenstand zu legiferieren. Es besteht daher keine Wahl zwischen dem 

gemeinschaftlichen und dem zusischeristaatUchen Verfahren, und zwar auch nicht so lange, als die Organe 

von der Rechtsetzungsbefugnis noch nicht Gebrauch gemacht haben.“ 89

According to this conceptualisation, the Member States would automatically lose their 

ability to conclude inter se agreements where the Community enjoyed a legislative 

competence. The Community’s legislative competences would thus be of an “exclusive” 

nature. Unless specifically permitted by the EC Treaty, the Member States had lost their 

competence to conclude inter se agreements that fell within the scope of the EC Treaty.90 

The exclusive nature of the Community’s competences would thus be confined to the 

international capacity of Member States; it would not affect the ability of Member States to 

adopt autonomous unilateral measures. The exclusivity thesis was a child of fear and a 

reaction against the danger that international agreements might conflict with the EC Treaty. 

However, the dogmatic conceptualisation of “exclusive powers” may not be the right way to 

preserve the integrity of the Community legal order against the danger of a switch from the 

“Community track” to the “intergovernmental track”. Alternative ways to prevent Member 

States from concluding inter se agreements so as to exclude the Commission can be 

envisaged.91 The most straightforward may indeed be the supremacy o f primary or 

secondary Community law with international agreements concluded by the Member States.

89 I.E. Schwartz, EG-Rechtsetzungsbefugnisse, insbesondere nach Artikel 2 3 5 -  ausschließlich oder konkurrierend? at 
28 (emphasis added)

90 Schwartz concluded 'daß es eine mit den Befugnissen der Organe der Gemeinschaft bis zu ihrer Wahrnehmung 
konkurrierende Befugnis der gemeinsam handelnden Regierungen der Mitgliedstaaten nicht gibt. Wenn auch sie 
über denselben Gegenstand in einer Staatenkonferenz oder durch die im Rat vereinigten Vertreter ihrer 
Regierungen verhandeln, Beschlüsse fassen oder ein Übereinkommen schließen können, würden sie Rat, 
Kommission und Europäisches Parlament daran hindern oder dabei behindern, eine aufgrund der Artikel 2 und 3 
der Gemeinschaft zugewiesene Aufgabe wahrzunehmen und nach Maßgabe der ihnen durch Vertrag einschließlich 
des Artikels 235 zugewiesenen Befugnisse zu handeln. Es läge ein Verstoß gegen die befugnisverteilende Vorschrift 
des Artikels 4 und gegen die jeweilige befugniszuweisende Vorschrift (z.B. Artikel 100 oder 235) vor.* (ibid., 38)

91 Inter se  agreements to which all the Member States are parties “should be viewed with suspicion, as they would 
allow Member States to “switch" from the EC or EU track to the international law track, while by-passing the 
institutional balance established by the founding Treaties. That concern does not apply with the same force to 
partial agreements among only some Member States. (...) The legal limits to Member State action o f this type is to 
be found, not in the doctrine of division of powers, but perhaps in the duty o f sincere co-operation o f the Member 
States, as codified in Article 10 EC Treaty* (B. de Witte, Old-fashioned Flexibility: International Agreements between
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The “constitutional pre-emption" thesis has indeed enjoyed no success in the subsequent 

jurisprudence of the ECJ. The Court of Justice distanced itself from the idea that the 

Member States had lost their capacity to conclude inter se agreements on matters falling 

within the scope of the EC Treaty. First, the Court clarified that not all infer se agreements 

to which all the Member States were parties would automatically form part of the 

Community legal order. In Hurd,* 92 the Statute and the First Protocol of the European School 

had been the subject o f a national preliminary reference.93 The Court pointed out that both 

were international agreements concluded by the Member States and that the “mere fact that 

those agreements are linked to the Community and to the functioning of the institutions 

does not mean that they must be regarded as an integral part of Community law* and flatly 

denied its jurisdiction to give the desired preliminary ruling.94

Secondly, the Court gradually affirmed the supremacy of Community law over infer se 

agreements. This was achieved in relation to EC primary law in Defrenne95 There, the 

Member States had tried to modify the temporal application of the EC Treaty. The Court was 

unimpressed: “[Ajpart from the specific provisions, the Treaty can only be modified by 

means of the amendment procedure carried out in accordance with [Article 48 TEU]."96 The 

supremacy of Community legislation over conflicting inter se agreements has now been- 

equally confirmed.97 Consequently, the Member States have not lost their competence to 

conclude infer se agreements on matters falling within the scope o f the EC Treaty. Conflicts 

between Community law and such an international agreement will, however, be resolved in 

favour of the Community rule. The Court does not accept the international law doctrine of 

the relative validity o f international agreements, but has instead affirmed the absolute 

supremacy of Community law: “inter-se agreements must yield to EC law in the same way 

as purely national laws must, so that diverging inter-se regimes, even where they do not 

directly affect the rights of other Member States, are in breach o f EC law and should be 

disap plied".98

M em ber States o f the European Union, 41*2). In another publication, de Witte has been more outspoken about the 
legality o f what he calls “parallel agreements’ , i.e. inter-se agreements to which all Member States are parties: “In 
view o f all these disadvantages, one might come to the legal conclusion that parallel agreements are incompatible 
with the duty of sincere co-operation towards the EU on the part of the Member States (except, I repeat, where 
parallel agreements are expressly allowed by the founding Treaties); the permissive attitude shown by the ECJ in 
the Bangladesh case should, I submit, be corrected on the next appropriate occasion.’  (B. de Witte, Chameleonic 
M em ber States: Differentiation by means o f Partial and parallel international agreements, 265-6)

92 D errick Guy Edmund Hurd v Kenneth Jones (Her Majesty's Inspector o f Taxes), Case 44/84

93 Statute of the European School o f 12 April 1957 (United Nations Treaty Series, Volume 443, 129) and First 
Protocol o f 13 April 1962 (United Nations Treaty Series, Volume 752, 267)

94 D errick Guy Edmund Hurd v Kenneth Jones (Her Majesty's Inspector o f Taxes), Case 44/84, para.20. For the 
category of Article 293 EC inter se agreements, the Court seems to accept that they will automatically be part o f the 
Community legal order. Agreements concluded by the Member States under Article 293 are designed to facilitate 
the operation of the internal market The Brussels Convention, therefore, was “linked to’  the EC Treaty and fell 
thus into the scope of the Treaty. The ERTA ruling would suggest that a similar organic link automatically exists 
with decisions of the Member States within the Council.

95 Defrenne v Société anonyme belge de navigation aérienne Sabena, Case 43-75

96 Ibid., para. 58

97 E lide Gottardo v Istituto nationale délia previdenza sociale (INPS), Case C-55/00

94 B. de Witte, Old-fashioned Flexibility: International Agreements between Member States o f the European Union, 47
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b) International agreements between Member States and third Countries

The EC Treaty contained a second express provision on the relationship between EC law 

and international law. Article 307 EC dealt with the international commitments of Member 

States with third countries that existed prior to the coming into force of the Treaty of Rome: 

“The rights and obligations arising from agreements concluded before 1 January 1958 or, 

for acceding States, before the date o f their accession, between one or more Member States 

on the one hand, and one or more third countries on the other, shall not be affected by the 

provisions of this Treaty/ The Community legal order acknowledged the continued -  even if 

provisional -  validity of Member States* prior international treaty obligations. To that effect, 

the Community legal order would “suspend” the supremacy principle for these international 

measures or -  in the case of a dualist national system -  the national implementing 

measures." Article 307 EC guarantees the “primacy” o f national international obligations 

over conflicting Community law.99 100 However, this was only to allow Member States to 

safeguard the rights of third States: Member States of the Community could not rely on 

Article 307 EC to enforce their rights and thereby suspend the operation of the EC Treaty in 

their favour.101 Article 307 EC codified the international legal principle of “res inter alios

99 The Court effectively suspends “Community law* when it comes to Member States’ obligations in relation to 
agreements concluded before their Community membership. In Attorney General v Juan C. Burgoo, Case 812/79, 
the Court was asked to give a ruling on a previous international commitment o f Ireland. In discussing Article 307 
EC, the Court stated: “Although the first paragraph o f [Article 307] makes mention only o f the obligations of the 
Member States, it would not achieve its purpose i f  it did not imply a duty on the part o f the institutions of the 
Community not to impede the performance o f the obligations o f Member States which stem from a  prior agreement. 
However, that duty o f the Community institutions is directed only to permitting the Member State concerned to 
perform its obligations under the prior agreement and does not bind the Community as regards the non-member 
country in question" (para.9). This was confirmed in Criminal proceedings against Jean-Claude Levy, Case C- 
158/91: “In view o f the foregoing considerations, the answer to the question submitted for a preliminary ruling 
must be that the national court is under an obligation to ensure [that the relevant Community legislation] (...) is 
fully complied with by refraining from applying any conflicting provision o f national legislation, unless the 
application o f such a provision is necessary in order to ensure the perform ance by the Member State concerned o f 
obligations arising under an agreement concluded with non-member countries prior to the entry into fo rce  o f the EfjC 
Treaty (para. 22, emphasis added)

100 K. Lenaerts & P. van Nuffel, Constitutional Law o f the European Union, 17-099 “Consequently, in the event of a 
conflict between any provisions of Community law and an international obligation originating in a prior agreement 
concluded between a Member State and a non-member country, Article 307 o f the EC Treaty ensures that the 
international obligation is complied with. By the same token, a provision o f national law which is necessary in order 
to ensure the performance by the Member State concerned of such an international obligation must be applied even 
though it conflicts with a provision of Community law."

101 This has been commonplace ever since Commission v Italy, Case 10/61: *[T]he terms "rights and obligations’ in 
[Article 307] refer, as regards the rights’, to the rights of third countries and, as regards the "obligations', to the 
obligations o f Member States and that, by virtue o f the principles o f international law, by assuming a new 
obligation which is incompatible with rights held under a prior treaty a State ipso facto gives up the exercise of 
these rights to the extent necessary for the performance of its new obligation. (...) In fact, in matters governed by 
the E[]C Treaty, that Treaty takes precedence over agreements concluded between Member States before its entry 
into force, including agreements made within the framework of GATT. (...) As a result of [Article 185] different tariffs 
are applied to Member States and third countries, even though they are parties to the same Geneva Agreement of 
1956. This is the normal effect of the Treaty establishing the E[]C. The manner in which Member States proceed to 
reduce customs duties amongst themselves cannot be criticized by third countries since this abolition of customs 
duties is accomplished according to the provisions o f the Treaty and does not interfere with the rights held by third 
countries under agreements still in force" (ibid., at 10 - 1 1 ).
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acta".102 However, .to the extent that international agreements with third countries were 

incompatible with the EC Treaty, the States would try to take all appropriate steps to 

eliminate the incompatibilities established* *

The Treaty was mute on the question o f subsequent international treaties concluded by 

Member States with third parties. Normative questions as to their position and rank in the 

Community legal order had to be decided by the European Court. The Court was asked to 

deal with them in a number of situations.

In Kramer,103 the national measure at issue had been adopted in performance of the 

commitments which had been entered into by the Netherlands within the framework of the 

North-East Atlantic Fisheries Convention. The international treaty had been signed on 24 

January 1959, i.e. after the coming into force of the EC Treaty. The Convention bound all 

Member States, except Italy and Luxembourg, and seven third States. The Dutch measure 

had implemented a recommendation of the Fisheries Commission — an international body 

set up by the Convention -  that had become (internationally) legally binding in 1974. How 

would the Court treat a national measure that was the result of an international agreement 

concluded after 1958? Since the Member States (still) had the power to assume 

commitments within the framework of the North-East Atlantic Fisheries Convention, the 

Court found that “consequently they had the right to ensure the application of these 

commitments within the area of their jurisdiction’ .104 However, this was a qualified right. 

National legislation was subject to the duties stemming from Article 10 EC, that is, “not to 

enter into any commitment within the framework of these conventions which could hinder 

the Community in carrying out the tasks entrusted to it’ .105 Moreover, the national measure 

implementing the international obligation was fully subjected to a compatibility review with 

the existing Community legislation on the subject. The Court thus treated the Dutch 

measure as a “normal" national measure, despite it being the implementation of an 

international obligation of that Member State flowing from an international treaty.

In Arbelaiz-Emazabel,106 the Court again revisited the problem of the compatibility of a post- 

1958 international treaty with Community legislation. In a preliminary ruling, a French

However, once a formerly “third country* becomes a Member of the Community, the situation changes. This is well 
illustrated in Exportur SA v LOR SA and Confiserie du Tech SA, Case C-3/91, where the ECJ had to deal with a 
bilateral convention between France and Spain for the mutual protection of designations of origin, indications of 
provenance and names of certain products concluded in  1973. The Court emphasized, as a preliminary point, that 
the accession of Spain to the EC had changed its perspective: “[I]t should be observed that the national court 
rightly considered that the provisions of a  convention concluded after 1 January 1958 by a Member State with 
another State could not, from  the accession o f the la tter State to the Community, apply in the relations between 
those States if they were found to be contrary to the rules o f the Treaty. It is therefore necessary to determine 
whether the provisions of the Franco-Spanish Convention are compatible with the rules of the Treaty on the free 
movement of goods.” (para.8 , emphasis added) The bilateral convention had become an inter se agreement and 
could consequently be fully integrated into the regime applicable to national unilateral measures (cf. para.39).

102 The customary legal principle has been codified in Article 30 (4) of the Vienna Convention on the Law Treaties.

103 Com elis Kramer and others, Joined cases 3 ,4  and 6-76

104 Ibid., para. 39

105 Ibid., paras.44/5

106 Procureur general pres la Cour d'Appel de Pau and others v Jose Arbelaiz-Emazabel, Case 181/80
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court had. considered the validity and enforceability of an interim legislative system that the 

Community had established for Spanish fishermen -  at the time third country nationals.107 

A licensing system for Spanish fishermen had been set up.by Community legislation. 

Criminal charges had been brought against the Spanish master of a vessel that had fished 

without the required licence. The fist two instances of the French judicial system had 

acquitted the accused on the ground that, even .without the required Community license, 

French fishing relations with Spain were more lenient than the Community standard. In 

fact, France had concluded a Fishing Agreement with Spain in 1967 as a voisinage 

agreement provided for in the London Fisheries Convention of 1964.108 Under the terms of 

the third country agreement, Spanish fishermen “enjoyed a permanent right to fish* for all 

species in the area between 6 and 12 miles off the Atlantic coast of France. The Courd’Appel 

had found the Community regulation to contravene the Franco-Spanish Agreement, on the 

basis that, contrary to the provisions o f the London Convention, Spain had not been notified 

of the restrictive and discriminatory Community rules. The case was finally referred to the 

European Court o f Justice, which was asked to determine whether France could insist on 

complying with its international obligations even when they were contrary to subsequent 

Community legislation.

The timing of events is important: the Franco-Spanish Agreement had been adopted after 

the coming into force of the EC Treaty but before the relevant Community legislation. The 

Court first referred to its Kramer ruling and established that, in 1965, in the absence of any 

Community regulation on fishing, France was entitled to sign both the London Convention 

and the bilateral agreement with Spain. The Court then referred to Article 10 of the London 

Convention permitting the establishment of a specific inter se regime for Community 

Member States, from which it deduced that the parties to the Convention “must have known 

that as from a particular time the power to adopt conservation measures under Article 5 of 

the Convention would, as far as the Member States of the Community are concerned, be 

exercised by the Community institutions*.109 By means of a detour, the Court then 

described the negotiation history of a draft Community agreement with Spain which was to 

be finally signed in 1980 (and came into force in 1981) as well as the laborious invention of 

an interim Community regime in which Spain had been actively involved. From that 

“legislative context*, the Court concluded that:

The interim regime which the Community set up under its own rules falls within the framework of the 

relations established between the Community and Spain in order to resolve the problems inherent in 

conservation measures and the extension o f fishery limits and in order to ensure reciprocal access by 

fishermen to the waters subject to such measures. Those relations, which were confirmed by the 

agreement on Fisheries concluded by the Community and Spain (...) replaced the prior international

107 In particular, Regulation 2160/77 laying down interim measures for the conservation and management of 
fishery resources applicable to vessels flying the flag o f Spain (OJ 1977 L 250, 17)

108 General Agreement on Fishing concluded between France and Spain by exchange o f Notes on 20 March 1967 
(Journal Officiel de la  Republique Française, 1967, 7807)

109 Procureur general près ta Courd'Appel de Pau and others v José Arbelaiz-Emazdbel, Case 181/80, para. 13
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obligations existing between certain Member States, such as France, and Spain. Accordingly, Spanish 

fishermen may not rely on prior international agreements between France and Spain in order to prevent 

the application o f the interim regulation adopted by the Community in the event of any incompatibility 

between the two categories of provisions..110

The French bilateral agreement could consequently not affect the validity and priority of 

Community legislation. Community legislation would only be invalid where it conflicted with 

international treaties to which the Community was a party -  either through signature or 

succession -  or where it “violated the duty of the Community institutions under [Article 307] 

not to obstruct the performance of Member States’ obligations towards third States which 

result from prior agreements*.111 * The “supremacy” of Community legislation vis-à-vis an 

international treaty concluded by a State after it has become a member of the EC has been 

described as “not entirely satisfactory”:

This answer is no doubt fonnally correct, but not entirely satisfactory. The dissatisfaction arises out of 

what is a general -  and still not satisfactorily resolved -  problem of the relationship between Community 

law and treaties concluded by individual member States after they have become members o f the EC (so 

that [Article 307J is not relevant) but before the Community has developed a  comprehensive polity and 

obtained (exclusive) treaty-making powers in relation to the subject matter o f such a policy (as is the case 

here). Where such treaties and Community law conflict, there would seem to be an obligation on 

individual member States, arising from [Article 10 ECJ, to seek to eliminate such conflicts. However, this is 

usually easier said than done. (...)

While the European Court is entitled to ignore such treaties as not being part of the Community legal 

order, things are not so straightforward for member States. A  member State may well be faced with a 

conflict between its EQC obligations and its obligations under the treaty with a third State (...). Here 

Community law at present does little to help a member State avoid such a conflict Often the member 

State concerned will not really be to blame for such a conflict arising. Because of the evolutionary nature 

o f the Community, the state of Community law in the future is not easy to predict A member State may 

conclude a treaty relating to a particular subject matter years before the Community develops a 

comprehensive policy in the same subject area and before the development of such a policy could be 

foreseen. 113

In light of the international responsibility of Member States towards third countries, various 

early commentators in the literature have thus championed the extension of Article 307 EC 

to this type of situation. On this view, international agreements with third States that were 

validly concluded by the Member States -  or in the case of dualist countries: national 

implementing measures -  should not be affected by Community legislation.113 According to

110 IbidL, paras.29-31

111 R.R. Churchill & N.G. Foster, European Community law and prior Treaty obligations o f Member States: The 
Spanish Fishermen's Cases, 519

“ 2 Ib id ., 519-20 and 523

113 *In this situation it would seem desirable for Community law to develop some sort of duty on Community 
institutions analogous to that under [Article 307) so that the Community may help prevent individual member 
States from being faced with conflicting treaty obligations* (ibid., 523). The same solution has been proposed by P. 
Daillier advocating “comme date critique pour “l'antériorité" de l ’établissement de la politique commune des pèches, 
soit 1979. Deux argument peuvent être invoqués au bénéfice de la deuxième solution : le principe de bonne foi 
exige que les tiers aient été alertés par une affirmation concrète de la compétence communautaire ; et la 
jurisprudence Kramer, 1976, admet la compétence des Etats membres pour négocier des accords de pèche avec les
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this normative position, subsequent Community legislation could not prevail over a 

conflicting international agreement concluded by a Member State with a third State after 

1958.114

The Court, however, has not accepted this argument and has continued to confirm the 

supremacy of Community legislation vis-à-vis international agreements concluded by 

Member States with third countries after 1958. In Commission v Belgium & Luxembourg,115 a 

normative conflict arose between an agreement concluded by the Belgo-Luxembourg 

Economic Union and Malaysia on maritime transport and the Community Regulation on the 

issue of services in maritime transport.116 The Community act had entered into force on 1 

January 1987, the international agreement on 29 June 1987. The Court simply found that 

in concluding the agreement, the two Member States had violated Community legislation.117 

Elide Gottardo v INPS represents the hitherto clearest expression of the supremacy o f 

Community law vis-à-vis international agreements concluded by the Member States after 

1958.118 Resuming its previous case law on the point, the Court found that "when giving 

effect to commitments assumed under international agreements, be it an agreement 

between Member States or an agreement between a Member State and one or more non

member countries, Member States are required-, subject to the provisions of Article 307 EC, 

to comply with the obligations that Community law imposes on them. The fact that non- 

member countries, for their part, are not obliged to comply with any Community-law 

obligation is of no relevance in this respect.”

Yet in this decision, the Court also acknowledged limits to the supremacy o f Community 

primary and secondary law over (national) international agreements with third States after

Etats tiers au moins jusqu’à cette date, et même jusqu’en 1976. ». (P. Daillier, Le régime de la pêche maritime des 
ressortissants espagnols sous juridiction des états membres de la C.E.E. (1977-1980), 190)

u* This extentive interpretation of Artice 307 EC has been rightly criticized: »Als Ausnahmevorschrift dürfte Art. 
234 Abs. 1 EWGV wohl kaum einer ausgedehnten Auslegung zugänglich sein. Dies gilt gewiß, soweit es sich um 
völkerrechtliche Vereinbarungen mit Mitgliedsstaaten handelt. Aber auch, soweit es sich um völkerrechtliche 
Vereinbarungen mit Drittstaaten handelt, dürfte die EWG-VO im nationalen Rechtskxeis und im 
Gemeinschaftsrechtskreis, d.h. vor dem nationalen Richter und dem EuGH, der Vorrang gebühren. Der durch 
einen .völkerrechtlichen Vertrag gebundene Mitgliedstaat wird sich aber, jedenfalls wenn er sich nicht bemüht har, 
den Erlaß der entgegenstehenden EWG-VO zu verhindern, den Vorwurf einer völkerrechtlichen Vertragsverletzung 
gefallen lassen müssen.’ (E. Bülow, Die Anwendung des Gemeinschaftsrechts im Verhältnis zu Drittländern, 54)

115 Commission o f the European Communities v Kingdom o f Belgium and Grand Duchy o f Luxembourg, Joined cases 
C-176/97 and C-177/97

116 Regulation No 4055/86 of 22 December 1986 applying the principle o f freedom to provide services to maritime 
transport between Member States and between Member States and third countries (OJ 1986 L 378, 1).

117 Commission o f the European Communities v Kingdom o f Belgium and Grand Duchy o f Luxembourg, Joined cases 
C-176/97 and C-177/97, para.37

118 Elide Gottardo vlstitu to nazionale della previdenza sociale (INPS), Case C-55/00. The supremacy of the EC Treaty 
over subsequent international agreements concluded by Member States with third States had also been at issue in 
Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt Aachen-Innenstadt, Case C-307/97. 
Here, Germany had concluded a bilateral agreement against double taxation with the United States and a French 
company having a branch in Germany had been denied the benefits o f the bilateral agreement. The Member States 
had, of course, remained entitled to conclude such agreements. In the exercise o f these treaty-making powers, the 
Member States must not disregard their obligations under the Treaty. The national treatment principle established 
in Article 43 EC "requires the Member State which is a party to the treaty to grant to permanent establishments o f 
non-resident companies the advantages provided for by that treaty on the same conditions as those which apply to 
resident companies".(ibid., para.58) The imposition o f Community law over the international agreement was 
justified as "the balance and the reciprocity o f the treaties" "would not be called into question by a unilateral 
extension, on the part o f the Federal Republic o f Germany", (ibid., para. 59)
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1958. There may be an “objective justification* for not applying Community law: “Disturbing 

the balance and reciprocity of a bilateral international convention concluded between a 

Member State and a non-member .country may, it is true, constitute an objective 

justification for the refusal by a Member State party to that convention to extend to 

nationals o f other Member States the advantages which its own nationals derive from that 

convention*.119 International treaties between among Member States and Member States 

and third States concluded after 1958 are thus subject to the principle of supremacy of 

Community law, unless the reciprocity of an agreement would be endangered by the full 

application of Community law.

c) The external powers paradigm: From dual federalism towards overlapping spheres

Why was the Court so keen on establishing exclusive treaty-making powers of the 

Community vis-à-vis third States? The answer suggested here has been that the Court took 

shelter within a dual federalist philosophy because it had not yet developed a convincing 

dogmatic solution to structure the normative relationship between Community law and 

international treaties concluded by Member States. There was not yet a clear Community 

doctrine of supremacy. Dual federalism's promise of preventing normative conflicts through 

the demarcation o f mutually exclusive spheres appeared the “cleaner* solution. In the 

present constitutional reality o f the Community legal order, this solution has become 

untenable. The expansion of the Community's external powers by means of the doctrine of 

parallel external powers has created a universe of shared external powers. In the majority of 

situations the Member States will therefore find the Community “concurrently* competent to 

conclude an international agreement with third States. Dual federalism, with its emphasis 

on mutually exclusive spheres, cannot capture the new constitutional paradigm.

A federal paradigm of shared powers will require the doctrines o f supremacy and legislative 

pre-emption in order to resolve vertical normative conflicts. Where powers overlap, they may 

come into conflict. Overcoming its original hesitation, the Court has -  as we saw above -  

gradually established the supremacy o f Community law vis-à-vis international agreements 

concluded by Member States. The assimilation of these international agreements to 

unilateral national measures had long been demanded as the only logical solution:

Wenn ein Mitgliedstaat nach Inkrafttreten des EWG-Vertrages eine völkerrechtliche Vereinbarung trifft, 

die gegen den EWG-Vertrag oder gegen einen Rechtsakt der EG (z.B. Verordnung oder Richtlinie) verstößt, 

so gelten dieselben Grundsätze, die im Verhältnis Gemeinschaftsrecht zum nationalen Recht gelten. (...) 

Einen entsprechenden Vorrang muß das unmittelbar anwendbare Gemeinschaftsrecht auch gegenüber 

den Bestimmungen eines von einem Mitgliedstaat abgeschlossenen späteren völkerrechtlichen Vertrages 

genießen. Soweit das primäre oder sekundäre Gemeinschaftsrecht nur Staatenverpflichtungen enthält

119 Ibid., paras. 33, 36
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(z.B. Richtlinien der EWG), ist ein entgegenstehender völkerrechtlicher Vertrag zwar wirksam und muß -  

wenn er »self-executing“ ist -  vom nationalen Richter angewandt werden. Der Mitgliedstaat has sich jedoch 

eines Verstoßes gegen das Gemeinschaftsrecht (Art. 169 EWGV) schuldig gemacht und ist -  ggf. nach 

einer Verurteilung durch den EuGH -  zur Abhilfe verpflichtet (Art. 171 EWGV) .120

Constitutional experience has followed logic. The Court today .treats international 

agreements o f Member States like unilateral national measures. The normal principle o f 

supremacy comes into play. There is no longer any need to claim an exclusive power to 

avoid normative conflicts in the future.121 The demarcation of the respective spheres o f 

international treaty-making power will be resolved through Article 10 EC and the doctrine o f 

pre-emption.122

The Court has accepted only one moderating exception to the extension of the normal 

principles of Community law to the application of international agreements of Member 

States in the Community legal order. Where the balance or reciprocity of a bilateral 

agreement would be disturbed by the application o f principles of Community law (in 

particular the principle of non-discrimination), the supremacy of the latter will be 

suspended.

The emergence o f this “objective justification" nevertheless does not accord with the view 

that *[i]t is not in the interests of the international legal order (which it should be the Court’s 

aim to uphold) that treaty obligations should be easily set aside".123 Two objections can be 

levelled against this view. Firstly, the argument assumes that the Court of Justice rules on 

the validity o f an international agreement concluded by a Member State. This is not the

im  E. Bülow, Die Anwendung des Gemeinschaftsrechts im Verhältnis zu Drittländern, 54

121 For the opposite opinion, see M. Nettesheim: “Von Bedeutung ist in diesem Zusammenhang vor allem, in
welchem Umfang mitgliedstaatliche Interferenzen durch die Vorrangwirkung des von der EU gesetzten Rechts 
abgewehrt werden können. Grenzen des Vorrangprinzips zeigen sich vor allem dort, wo es um rechtliche 
Vereinbarungen m it Dritten geht Während vorrangiges Europarecht autonom gesetztes nationales Recht 
problemlos überspielen und unanwendbar machen kann, liegt es außerhalb seiner Regelungskraft, rechtliche 
Bindungen auizuheben, die die Mitgliedstaaten gegenüber dritten Volkerrechtssubjekten eingegangen sind. 
Zutreffend hat der EuGH das Konzept der aus ausschließlichen Kompetenzen denn auch vor allem dort zur 
Anwendung gebracht, wo es um die Außenbeziehungen der EU geht: im Bereich der Durchführung einer 
gemeinsamen Handelspolitik (Art. 133 EG) und im Bereich der Durchführung der gemeinsamen Fischereipolitik 
(Art. 37 EG). Hier handelt es sich um Sphären, die wesentlich (wenn auch nicht ausschließlich) durch 
völkerrechtliche Vereinbarungen geprägt wurden. Die EU würde große Teile ihrer Handlungsfähigkeit einbüßen, 
wenn die Mitgliedstaaten die Befugnis gegeben wäre, sich völkerrechtlich zu binden. In diesen Bereichen sind 
mitgliedstaatliche Handlungen daher unzulässig, auch wenn sie nicht gegen vorrangiges Europarecht verstoßen 
würden.* (Nettesheim, Kompetenzen, 448)

123 J. Groux & P. Manin, The European Communities in the international order, 111-2: “Under the terms of 
paragraph 1 of [Article 10 EC] the conclusion by a Member State of an agreement incompatible with Community 
law (which includes agreements concluded by the Communities) constitutes an act contrary to that law, subject to 
the procedure for breach laid down in [Article 226] o f the same Treaty. Under this procedure, the Court of Justice o f 
the Communities does not have the powers to annul an agreement concluded by a Member State. It can only rule 
that there has been a breach. It is then incumbent on the Member State to take the necessary measures, namely, it 
must terminate or modify the agreement to which it is party."

123 “It is not in the interests o f the international legal order (which it should be the Court's aim to uphold) that 
treaty obligations should be easily set aside. Furthermore, in the earlier cases the Court effectively ruled on the 
validity o f treaties to which the Community was not a party and which had no standing in the Community legal 
order. Dais is tantamount to a national court in State A ruling on the validity of a treaty between States B and C, 
something which clearly is not desirable and something which the European Court, in a much earlier case, held 
that it does not have the jurisdiction to do." (R.R, Churchill 8s N.G. Foster, European Community law and prior 
Treaty obligations o f  Member States: The Spanish Fishermen’s Cases, 522)
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case. Just as the Court cannot set aside a national measure that conflicts with Community 

law, it cannot set aside an international agreement concluded by a Member State. The 

Community principle of supremacy leads to the “disapplication” of conflicting (unilateral or 

multilateral) national measures, not their invalidation.

Secondly, the view exaggerates the normative dilemma a Member State may face. 

Admittedly, the supremacy of Community law may mean that’ a Member State will have to 

break its international engagement with a third State and thus be held liable on the 

international plane. But should this lead the European Court o f Justice to hesitate imposing 

the supremacy of Community law? Where a rule conflicts with Community law, should it 

make a difference whether it was adopted by means of a unilateral measure or a bilateral 

agreement? Would a Member State not be able to evade the mandatory principles of 

Community law by simply choosing an international agreement instead of adopting a 

unilateral measure? Rather than diluting the supremacy of Community law vis-à-vis 

international agreements concluded by Member States, the better solution could lie in 

requiring Member States to include a “Community clause* in their international agreements. 

Alternatively, one may consider sharing financial responsibility for breach of contract 

between the Community and the Member State.124 Faced with the alternative of transferring 

an exclusive treaty-making power to the Community, Member States will prefer to keep their 

shared international treaty-making powers at the risk of incurring international liability. 

The partial financial liability in case of a conflict with Community law may well be a price 

worth paying for their continued presence at the international negotiating table.

5. Conclusion: From  Dual to Cooperative Federalism in the Legislative Sphere

The position of the EC legal order on the federalist spectrum will not be difficult to locate. 

We have seen that the concept of exclusive legislative competence was not a genetic feature 

of the Rome Treaty, but has been judicially engineered in the 1970s. Since then, the idea of 

an exclusive legislative sphere of the Community -  and the dualist federalist philosophy it 

implies -  has been uneasily digested in the constitutional reality of the Community legal 

order.

Beyond the judicial pointillism of the 1970s, the Court has never used a broader brush to 

widen and clarify the contours of the Community’s exclusive powers.125 On the contrary, a

124 This solution has been tentatively suggested by P. Daillier in the form o f the following question: « Comment 
concilier les obligations internationals des Etats members et leurs obligations en vertu du droit communautaire? 
Dans la mesure où l ’incompatibilité des textes successifs résulte d'initiatives tant communautaires que nationales, 
faut-il envisager un partage de responsabilités internationales entre le CEE et les Etats membres, et si oui, sur la 
base de quels critères ? » (P. Daillier, Le régime de la pêche maritime des ressortissants espagnols sous juridiction 
des états membres de la C.E.E. (1977*1980), 191)

125 Opinion 2/92
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range of constitutional devices has had to be invented to make the concept of exclusive 

powers operational in the Community legal order. Not only would the European Court have 

to go against its own interpretive methodology and deform the scope of exclusive 

competences for fear of an unacceptable political outcome: the last thirty yeas have seen a 

dramatic emasculation of the concept of exclusive competence. The delegation doctrine has 

been so. liberally constructed that the powers left to the. Member States are better 

conceptualized as autonomous shared powers as opposed to tied delegated powers. In the 

field of biological conservation measures, the Community institutions have even ceased to 

refer to the Donckerwolke delegation doctrine at all. This was seen as a definite sign for the 

death of an exclusive power and the re-birth of a shared legislative power. The very same 

departure from the philosophy o f dual federalism was equally identified in relation to the 

Community’s subsequently exclusive parallel powers. Instead of the conceptualist-federalist 

rationale, recent jurisprudence employs a substantive conflict criterion. This finding further 

supports the tendency away from the “cubist” past towards the more “naturalist” 

constitutional principle o f legislative pre-emption. Here, the argument has been that the 

classification o f a competence into exclusive or shared should derive from the constitution -  

its text or context -  and should not be confused with “inferior” federal phenomena, such as 

the pre-emptive effect of Community legislation.

The universe of the EC’s exclusive powers does not expand, but contracts. Perhaps, it has 

always been nothing but “the child o f a particular period in the Court’s case law”.126 The 

child was bom  at a time when the Community legal order had not yet found a mature 

solution to its hierarchical relationship with the international legal order. The primacy o f 

Community law vis-a-iris international treaties was not absolute. International treaties 

concluded by the Community enjoyed a hierarchical rank in between primary and secondary 

Community law. How would the Court of Justice classify international treaties concluded by 

the Member States? Would they be part of the Community legal order and what rank would 

they have in relation to Community law? In the absence of a clear doctrine of supremacy 

(and in order to ensure the indispensability of Community participation!), the Court chose 

the more radical exclusivity thesis. Today, this childhood disease of the Community legal 

order is cured. Within the Community legal order, international agreements concluded by 

the Member States -  with or without third parties -  are given the same status as national 

unilateral measures. The extension o f the supremacy principle of Community law to 

international treaties concluded by the Member States has thus removed the intellectual 

basis o f the European Court’s defensive attack. With the supremacy of Community primary 

and secondary law firmly established, the international engagements of Member States with 

third countries hardly pose a serious danger to the integrity of the Community legal order. 

The original rationale underlying Opinion 1/75 and Commission v United Kingdom hardly fit

126 P. Eeckhout, External Relations o f the European Union, 15.
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into today's constitutional picture. The transition from dual to cooperative federalism in the 

external sphere would be a natural one.

So what is feft o f exclusive competences? How much dual federalism remains in the 

Community legal order? Not much. The idea of “partial exclusivity* -  condoned in relation to 

the CCP -  saves the concept o f constitutionally exclusive power, but only at the cost of 

'compromising one of its essential advantages. Partial 'exclusivity obscures the transparency 

in the vertical division of competences. The advantage of exclusive competences lies in 

allocating responsibility exclusively to one level. The question of “who is responsible for 

what* can be answered simply by looking at policy fields -  there is no need to ask tricky 

questions about legislative power-sharing according to a functional criterion. Under the 

aegis of partially exclusive competences, how can one predict where the exclusive part ends 

and the shared part begins? Where should the line be drawn between exclusive trade in 

services and non-exclusive trade in services? What are the “essential rules of competition 

law*? Interpretative problems abound and no constitutional compensation in sight! Instead 

o f a partial solution, it would perhaps be better if  the Court were to abandon the idea of 

exclusive competences altogether. This courageous move, not unprecedented,127 would 

finally put to Fest the dusd federalist philosophy that entered the Community legal order in 

the 1970s.

127 On the abandonment of the “foreign affairs exception", see Chapter H 1. (b).
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VII. Sharing Legislative Powers: Overlapping Legislative Spheres and the Doctrine o f

Pre-emption

Competences are potentialities -  entitlements for future legislation -  and only in the rare 

presence of an exclusive legislative competence will they pose a direct limit to national 

legislative powers. A shared legislative power will have no such immediate effects. The 

division of competences within federal legal orders will therefore only give abstract 

guidelines about the concrete demarcation of legislative responsibility: “Pre-emption of 

Community law over Member States’ legislation has taken place only gradually, with the 

development of Community secondary legislation. This has greatly varied according to the 

subject matter; there are still various matters for which Community institutions were given 

powers explicitly but which are substantially covered by Member States’ legislation."1

Within shared competences, two legislators are equally competent to adopt legislation. There 

is consequently potential for legislative overlap conflicts. When do such “legislative conflicts" 

between Community legislation and national laws arise? How are they resolved? Will the 

national legislators lose their previously held competences once the Community has 

legislated -  a solution that would bring the Community close to German concurrent 

competences. Or will the programmed federal conflict between equally entitled legislators be 

resolved at the level of secondary law? Which federal philosophy informs the exercise of the 

Community’s shared competences? Has the Community legal order tended towards a dual 

federalism whereby “il n’y a jamais concours où concurrence mais seulement exercice par 

l*un ou par l’autre des titulaires d*une seul et même compétence"?2

In order to answer this phalanx of questions, the following chapter will first look at the 

constitutional principles that govern the exercise of shared competences: the twin doctrines 

o f supremacy and pre-emption. Having analysed their nature and scope, the following two 

sections look at the legislative regimes governing the harmonization of technical 

requirements, the common agricultural policy. It will be argued that the Community 

legislator has moved from a dual federalist philosophy to a more cooperative federalism by 

increasingly allowing for supplementary national legislation within these policy fields. A final 

section will then investigate the constitutionalization of cooperative federalism in the form of 

complementary competences.

1 G. Gaja, P. Hay, and R D . Rotunda, Instruments fa r Legal Intégration in the European Community -  A Review, 120

2 V. Constantinesco, Compétences et pouvoirs dans les Communautés européennes: Contribution a l'étude de la 
nature juridique des Communautés, 280
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• Each constitutional order opting for cooperative federalism in the legislative sphere will have 

to determine the relationship between overlapping legislative spheres. It has to decide when 

conflicts exist between the two legislative spheres and how these conflicts will be resolved. 

The first dimension has a substantial-jurisdictional character; the second dimension has a 

formal-hierarchical character. These two dimensions also structure the constitutional 

relationship between European and national legislation: “The problem of pre-emption 

consists in determining whether there exists a conflict between a national measure and a 

rule of Community law. The problem of primacy concerns the manner in which such a 

conflict, if it is found to exist, will be resolved.*3

The doctrines o f pre-emption and supremacy, thus defined, have a remarkably different 

constitutional character: While the supremacy principle represents a normative principle 

fixing the hierarchical relationships between overlapping legal orders, the doctrine of pre

emption represents a jurisdictional principle that will determine whether and when two rules 

are in conflict with each other.4 Pre-emption analysis and supremacy analysis should

• consequently be separately conducted. Yet, the difficulty with keeping to two doctrines apart 

is the degree o f circularity which makes them truly Siamese twins: While the doctrine of pre

emption is needed to determine whether a conflict between two sets o f legislation exists -  

thus causing the supremacy principle to operate -  a prior clarification o f what is the 

superior norm will be necessary to determine which set o f rules pre-empts the other. “Pre

emption and supremacy represent, in a sense, two sides of the same coin.*5 Yet, “Vorrang 

des Gemeinschaftsrechts bedeutet nicht, daß nationales Recht bei themenidentischen 

Regelungen des Gemeinschaftsrechts keinen Platz mehr hätte.”6 The doctrine of pre-emption 

should provide an answer to the questions of “How much uniformity did the Community 

legislator want?*, or inversely, “How much freedom did it wish to leave to the national 

legislators?”

In the following section, we shall first examine the supremacy question before engaging in 

an analytical discussion of the nature of the pre-emption doctrine in the Community legal 

order.

. 1. Resolving Legislative Conflicts: The Twin Doctrines o f Supremacy and Pre-emption

3 M. Waelbroeck, The Emergent Doctrine o f Community Pre-emption -  Consent and Re-delegation, 551

4 To give a  plastic example of the difference between the two doctrines, let us look at the relationship between 
Article 3(3) o f Directive 89/622 and the British Tobacco Products Labelling (Safety) Regulations 1991 analysed by 
the Court in The Queen v Secretary o f  State fo r  Health, ex parte GaUaher Ltd, Imperial Tobacco Ltd and Rothmans 
International Tobacco (UK) Ltd, Case C-11/92. No party to the proceedings denied the 'supremacy’  o f the European 
norm over its national counterpart; yet, the plaintiff in the main action argued that the national norm materially 
conflicted with the scheme of the Community legislation -  an argument based on the pre-emption doctrine.

5 S. Krislov, C-D- Ehlermann & J. Weiler, The Political Organs and the Decision-Making Process in the United States 
and the European Community, 90

6 H.P. Ipsen, Europaisches Cemeinschaftsrecht, 287
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a) The doctrine o f legislative supremacy o f  Community law

Where an individual is faced with two competing normative claims, it has to know which of 

the two to follow. In a legal order concerned with legal certainty and substantive .justice, 

normative dilemmas must be avoided. To resolve legislative conflicts between two legislators, 

a hierarchy of norms will be needed.7 One norm must prevail over the other. The 

constitutional order of federal States resolve the conflicts between federal and state 

legislation by giving priority to the former: federal law reigns supreme. Unlike the express 

mention o f a supremacy principle in these national federal orders, the EC Treaty did not 

mention the supremacy of Community law. Did this mean that the supremacy issue was a 

matter for the national legal orders as is the case for ordinary international law? Or, would 

the European Court of Justice “centralize* * the issue in deciding the supremacy of 

Community law for the national legal orders? If so, how supreme would Community law be 

over national law? Finally, in what way would Community law prevail over conflicting 

national law? Would the latter be “broken* in the sense of the German constitutional 

doctrine, or would the Court create a milder legal sanction? The first aspects relates to the 

scope of the supremacy doctrine, the second to its nature. Both will be discussed in turn.

aa) The scope o f the supremacy doctrine: Absolute supremacy over national law

The most simplistic form of a supremacy doctrine is where its scope is unlimited. One 

legislator is superior to the other. Where legislative conflicts occur, such an absolute version 

of the supremacy doctrine could theoretically work in favour o f either the federal or the sub- 

federal level.8 A more nuanced federal supremacy doctrine could, by way of contrast,

7 “Rangregeln sind Kollisionsregeln. Sie kommen dann zur Anwendung, wenn Rechtsvorschriften, die gleichzeitig 
für ein und denselben Fall Geltung beanspruchen, sich wiedersprechen. Für den Rechtsanwender muß erkennbar 
sein, welche Regelung er anzuwenden hat. Selbstverständlich muß zunächst durch Auslegung der konkurrierenden 
Nonnen ermittelt werden, ob wirklich ein Widerspruch besteht“ (E. Bülow, Gesetzgebung, 1464).

* The former “centralist solution* has become so dominant that we tend to forget that the second “subsidiarity 
solution" represents not just a logical possibility. The ‘ subsidiarity solution’  has long structured the hierarchical 
relationship between the federal levels of medieval Germany and is reflected in the old German legal saying 
‘ Stadtrecht bricht Landrecht, Landrecht bricht gemein Recht" (town law breaks county law, county law breaks 
common law). In the event o f a legislative conflict, supremacy was thus given to the rule o f the smaller political 
entity. With the rise o f modem federal States, this hierarchical solution was inverted so as to favour legal 
integration: “durch die Tatsache, daß der Bundesstaat der Garant der nationalen Einheit wurde, und das 
Bundesrecht daher gegenüber der gliedstaatlichen Gesetzgebung gefühlsmäßig als eine Ordnung höheren Ranges 
erschien. Hier light die Quelle für die Behauptung von dem unbedingten Vorrang des Bundesrechts im 
Bundesstaat“ (F. Fleiner, Bundesstaatliche und gliedstaatliche Rechtsordnung in ihrem gegenseitigen Verhältnis im 
Rechte Deutschlands, Österreichs und der Schweiz, 3). The “emotional* supremacy of federal law -  leading as it were 
to national integration -  characterizes most modem federal constitutions. A  remarkable exception to the general 
supremacy o f federal law over state law, however, occurs in Canada where old age pensions are an area o f 
concurrent jurisdiction where, in the event o f a conflict, provincial law prevails over federal law (R. L. Watts, 
Comparing Federal Systems, 38).
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structure the hierarchical relationships according to the normative status or legal source of 

the norm within the respective legal system. The nuanced supremacy principle would 

consequently not grant general supremacy to one level over the other, but accord supremacy 

to one level depending on the legal status of the specific rules in the balance. Such a 

differentiated supremacy doctrine has traditionally been applied in the German legal order 

as regards the relationship between municipal and international law.9 What version of the 

supremacy doctrine would be chosen by the European Court for the Community legal order?

In light of the strong dualist traditions of some of the EC Member States, a differential 

supremacy doctrine may indeed have been in the minds of the Treaty signatories. A variety 

of hierarchal relationships between Community and national law was conceivable, 

depending on the respective normative status of the Community and the national rule in its 

respective legal order. There was nothing “logical” in having a Commission regulation prevail 

over a national constitutional provision. The European Court, however, quickly moved from 

“a relative to an absolute supremacy o f the Treaty and secondary Community Law over any 

provision of municipal law of whatever nature and kind”.10 11 In Costa v ENEL,n the Court was 

asked whether national legislation adopted after 1958 would prevail over the EC Treaty. The 

Italian dualist tradition had treated-Community law as “ordinary” legislation that could be 

derogated from by subsequent national legislation. The EC Treaty, the Court pointed out, 

was not an ordinary international treaty: “The integration into the laws of each Member 

State o f provisions which derive from the Community, and more generally the terms and the 

spirit o f the Treaty, make it impossible for the States, as a corollary, to accord precedence to 

a unilateral and subsequent measure over a legal system accepted by them on the basis o f 

reciprocity. The executive force of Community law cannot vary from one State to another in 

deference to subsequent domestic laws, without jeopardizing the attainment of the 

objectives of the Treaty set out in [Article 10 (2)]”.

Having announced the primacy of Community law over national parliamentary legislation, 

the Court in Internationale Handelsgesellschaft addressed the relationship between 

Community law and national constitutional law. As regards their structural constitutional 

principles and the protection of fundamental rights, some Member States advocate(d) a 

differential supremacy doctrine. In that particular case, a German court claimed that “the 

primacy of supranational law must yield before the principles of the German Basic law”.12 

The European Court disagreed: Community law “cannot because of its very nature be

9 Germany has adopted a nuanced stance towards the rank o f international law within its internal legal order by 
distinguishing between general principles o f international law (Article 25 (2) GG) and international treaties (Article 
59 (2) GG). While general principles of international law assume a hierarchical position between the German 
constitution and federal legislation, the transformed or implemented international treaty will be placed on the same 
hierarchical rank as the treaty-law. In the first scenario, international rules are thus hierarchical superior to 
federal legislation, while in the second scenario they are not The supremacy doctrine is, however, nuanced only in 
relation to legislation, while the federal constitution -  the highest source o f law in the internal legal order -  enjoys 
absolute supremacy over all forms of international law.

10 G. Bebr, How supreme is Community law in the national courts?, 4

11 Flam inio Costa v E.N.E.L., Case 6/64

12 Ibid., para.2
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overridden by rules of national law, however, framed, without being deprived of its .character 

as Community law and without the legal basis of the Community itself being called into 

question*. “Therefore the validity of a Community measure or its effect within a Member 

State cannot be affected by allegations that it runs counter to either fundamental rights as 

formulated by the constitution of that State or the principles of a national constitutional 

structure.*13 The Courtis vision of the supremacy of Community law over national law was 

therefore absolute: “[I]n the sphere of application of Community law, any Community norm, 

be it an article of the Treaty (the Constitutional Charter) or a minuscule administrative 

regulation enacted by the Commission, "trumps" conflicting national law[.]*14 “The whole of 

Community law prevails over the whole of national law.*15

bb) The nature and effect o f Community primacy: Dis-application not invalidation

What were the legal consequences of the precedence of Community law? This question 

concerns the nature of the supremacy doctrine. “The point of the question is in particular 

whether the national court must hold such provisions inapplicable to the extent to which 

they are incompatible with Community law or whether it must declare them void[.]*16 Either 

way, would the suspending or invalidating effect be immediate and automatic or would it 

depend on an official declaration by the national authorities?

In Commission v Italy,17 the Court rejected the idea that a national law which violated 

Community law could only be terminated by following the national constitutional procedure 

as that would “amount to saying that the application of the Community rule is subject to 

the law of each Member State*. The uniform application of Community law required that 

Community rules “are fully applicable at the same time and with identical effects over the 

whole territory of the Community without the Member States being able to place any 

obstacles in the way*. 18 There was a Community duty on national courts to give immediate 

effect to Community legislation. But what was the effect o f the supremacy principle on 

conflicting national provisions? Would they have to be declared void by the national court or 

would the Community legal order favour a milder remedy?

Transposing the doctrine of supremacy from the German legal order, the strongest 

centralising solution would have been to put national courts under a duty to declare

13 Ibid., para.3

14 J.H.H. Weiler, The Transformation o f Europe, 2414

15 R. Kovar, The relationship between Community law and national law, 112-3

16 This very question was raised in Firma Gebrüder Luck v HauptzoUamt Koln-Rheinau, Case 34-67.

17 Commission o f the European Communities v Italian Republic, Case 48-71

18 Ibid., paras. 6  and 8
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conflicting national law void.19 The Court of Justice, on the other hand, chose, the milder 

alternative. The still classical expression of the nature of the supremacy doctrine in the 

Community legal order is. Simmenthal n. 20 The ruling was a constitutional afterthought to 

the Court’s first decision on the matter.21 The preliminary reference concerned the 

ascertainment of “what consequences flow from the direct applicability o f a provision of 

Community, law in the event of incompatibility with a subsequent legislative provision of a 

Member State*.22 According to Italian constitutional law, a national law could only be 

repealed by the legislature or through a declaration o f unconstitutionality by the Italian 

Supreme Court. Lower national courts would have to apply national laws. Must a national 

court thus give (temporary) priority to a national rule that violated Community law, while 

waiting for the respective national constitutional authority to give effect to the obligations 

arising under Community law?

Appealing to the “very foundations of the Community*, the European Court found that each 

national court was under a direct obligation to give full effect to Community law. The 

prohibition against immediately applying Community law against subsequent national 

legislation impeded the principle o f the direct applicability of Community law. The latter 

meant that “rules o f Community law must be fully and uniformly applied in all the Member 

States from the date of their entry into force and for so long as they continue in force".23 The 

nature of the supremacy principle was characterized in the following way: “[I]n accordance 

with the principle o f precedence of Community law, the relationship between provisions of 

the Treaty and directly applicable measures of the institutions on the one hand and the 

national law of the Member States on the other is such that those provisions and measures 

not only by their entry into force render automatically inapplicable any conflicting provision

19 This was the solution advocated by E. Grabitz in a monograph with the revealing title “Gemeinschaftsrecht bricht 
nationals Redit’ : “Als Ergebnis der bisherigen Untersuchung ist festzuhalten, dafi Rechtsfolge des Verstofies gegen 
die gemeinschaftlichen Kolhsionsnormen die Nichtigkeit des nationalen Rechts ist Der Satz „Gemeinschaftsrecht 
bricht Landesrecht“ ist daher als Bestandteil des positiven Gemeinschaftsrechts anzusehen." (E. Grabitz, 
Gemeinschaftsrecht bricht nationales Recht, 113)

30 Amministrazione dette Finanze detto Stato v Simmenthal SpA, Case 106/77. The case was a product of the dualist 
tradition of the Italian Republic. Article 10 o f the (then) Italian constitution only recognized the supremacy of 
general principles o f international customary law -  but not of treaty law. In line with the transformation theory, the 
Community treaties therefore enjoyed the simple status o f ordinary national law within the Italian legal order, a 
status shared by secondary Community law. Their hierarchical status within the Italian constitutional order would 
subject Community rules to national constitutional principles and subject them to the lex posterior principle. No 
better testimony o f the dualistic stance could have been given by the Constitutional Court’s orthodox ruling in the 
ENEL case ([19641 (judgment nfl 14) 19 n Foro Padano, IV Giurisprudenza, 9-17 (1964); English translation in [1964] 
3 C.M.L.R. 430-436).

21 The facts of the first Simmenthal decision [Simmenthal SpA v M inistère des finances italien. Case 35-76) are easily 
restated. Despite the existence of various legislative acts issued by the Community to give effect to the common 
organization o f the market in beef and veal, Italian veterinary and health laws still seemed to conduct systematic 
veterinary and health inspections for imports. Those health checks were (partly) financed by a  system of charges 
levied on the importers o f the relevant products. Simmenthal, one of the traders affected by the national regulation, 
brought proceedings against the Italian administrative authority for recovery of the fees charged for inspection, 
claiming that the national law constituted an unjustified measure having an effect equivalent to a quantitative 
restriction, making the imposition o f the fees equally unlawful. At the centre o f Simmenthal U (Amministrazione dette 
Finanze detto Stato v Simmenthal SpA, Case 106/77), by way of contrast, was the supremacy o f Community 
secondary law in general, not the pre-emptive effect of the particular piece o f Community legislation. (The latter had 
been done in the first Simmenthal ruling.) The invalidity of the national procedural requirement did therefore not 
flow from the piece o f secondary legislation itself, but from the European constitution itself.

22 Amministrazione dette Finanze detto Stato v Simmenthal SpA, Case 106/77, para L3.

23 Ibid., para. 14
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of current national.law but -  in so far as they are an integral part of, and take precedence 

in, the legal order applicable in the territory o f each of the Member States -  also preclude the 

valid adoption o f new legislative measures to the extent to which they would be incompatible 

with Community provisions.”24 Where a national measure conflicted with a "directly effective* 

piece of Community law it was "inapplicable* in the national courts.25 26

The ‘Court opted for the milder supremacy doctrine in relation to existing national 

legislation: Community laws will, upon their entry into force, render automatically 

inapplicable any conflicting provision o f current national law. National measures are not 

void but only "inapplicable*. This milder supremacy doctrine has a number o f advantages:

Ein so starker Eingriff in die nationale Rechtsetzung, wie sie die bei Art. 31 GG angenommene Rechtsfolge 

nach sich zieht, begegnet erheblichen Bedenken. Sie ist geeignet, nationale Ressentiments wachzurufen. 

Zudem ist es den Gerichten in mehreren Mitgliedstaaten verwehrt, über die Rechtsgültigkeit förmlicher 

Gesetze zu befinden. Daher ist nach einer geschmeidigeren Lösung zu suchen [.] (...) (Eine] einfache 

Kollisionsregel zugunsten des Gemeinschaftsrechts sichert die Funktionsfähigkeit der Gemeinschaften, 

ohne mehr als unbedingt notwendig auf das innerstaatliche Recht einzu wirken. Eine echte Kollisionsregel 

muß auf die bloße Möglichkeit der Kollision abstellen, weil sie das Verhältnis der Normen zueinander im 

Auge hat. Die einfache Kollisionsregel setzt in jedem einzelnen Falle die Feststellung des Konflikts voraus 

[.] (...) Die einfache Koüisionsregel erlaubt es, umfassende nationale Gesetze wirksam zu lassen, soweit sie 

sich nicht m it dem Anwendungsbereich des EWG-Rechts überschneiden. (...) Decken sich die 

Anwendungsbereiche der gemeinschaftlichen und der nationalen Regelung, bewirkt die einfache 

Kollisionsregel eine bloße Suspension der Anwendung des nationalen Rechts, so daß dieses wieder zur 

Geltung kommen kann, wenn das Gemeinschaftsrecht aus irgendeinem Grunde aufgehoben wirc^.]™

In relation to national law not yet adopted, the nature of the supremacy doctrine appeared 

even stronger: Community law would even preclude the adoption of new legislative 

measures to the extent that they are incompatible with Community law. Did this mean that 

the national legislator was not even competent to adopt national law which violated pre

existing Community legislation? Some authors indeed subscribed to the "non-existence* 

theory and considered national laws that violated prior Community rules to be void.27 This 

reading, however, goes too far.28 The ruling should be confined to saying that each national 

court should refuse o f its own motion “to apply any conflicting provision of national

24 Ibid., para. 17

25 The Court’s reference to “directly applicable measures' was not designed to limit the immediate supremacy of 
Community law to regulations. The Community measures at issue in Simmenthal I  were, after all, directives. This 
point was further clarified in subsequent jurisprudence: cf. Criminal proceedings against Tullio Ratti, Case 148/78, 
and Af. H. Marshall v Southampton and South-West Hampshire Area Health Authority (Teaching), Case 152/84.

26 M. Zuleeg, Die Kompetenzen der Europäischen Gemeinschaften gegenüber den Mitgliedstaaten, 25-7 (emphasis 
added)

27 A. Barav, Les effets du droit comnwnautaire directem ent applicable, pp. 260, 275-6

28 “It has been suggested that this [last sentence o f Simmenthal\ is an implicit reference to the non-existence theory. 
It is by no means certain that the Court wished to go that far. What it did was to consider the penalty for 
incompatibility and the proper reaction o f the national courts, stating that “every national court must, in a case 
within its jurisdiction, apply Community law in its ‘ entirety and protect rights which the latter confers on 
individuals and must accordingly set aside any provision of national law which may conflict with it, whether prior 
or subsequent to the Community rule*. In either case, then, the inapplicability of the national rule would be the 
penalty for conflicting with a directly applicable Community provisions* (R. Kovar, The relationship between 
Community taw and national law, 118)
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legislation” ,29 -  be it prior or subsequent to the coming into force of the Community rule-30 

The adoption of Community legislation does therefore not “pre-empt” the legislative 

competence o f Member States.31 The pre-emptive effect o f Community law takes place at the 

legislative level: it will render national legislation in conflict with Community law 

automatically inapplicable upon its entry into force. Technically speaking, the legislative 

competence is not precluded as national measures will not be void ab initio. However, the 

national legislator will be under an obligation to amend or repeal national provisions that 

give rise to legal uncertainty.32

The principle o f supremacy therefore means that courts must set aside conflicting national 

law. What does this mean for the general validity of national legislation? “A national rule, 

which is set aside for being inconsistent with Community law, is inoperative only to the 

extent that of this inconsistency; the rule may continue to be applied to cases where it is not 

inconsistent, or to cases which are not covered by the Community norm (for instance, 

restrictions o f the rights of non-EU citizens), and it may fully apply again if and when the 

Community norm ceases to exist.”33 The national rule therefore continues to be valid and to 

be applied in national courts. Only in those circumstances where the national and the 

Community sphere overlap and the national law conflicts with the Community rule will the 

national law be disapplied.34 The Community’s non-exclusive competences are thus shared 

and not concurrent competences.35 Federal conflicts between Community and national rules 

thus take place at the legislative level.

39 Am m inistrazione delle Finanze dello Stato v Simmenthal SpA, Case 106/77, dictum

30 From this dogmatic point of view, the identification o f the principle o f supremacy with the disapplication o f 
existing national legislation that is in conflict with Community  law, and the doctrine of pre-emption with the 
disapplication o f future legislation that violates Community legislation, is unnecessary. See however, in this 
respect, S. Krislov, C.D. Ehlennann, J.H.H. Weilen “Supremacy, as we know, provides that once a positive 
Community measure already exists any conflicting national norm becomes inapplicable. Pre-emption precedes this 
situation in the temporal [sense]. (...) When pre-emption operates, Member States will be prevented from 
introducing measures -  and hence the temporal dimension -  even in the absence of, or before the adoption of, a 
specific Community rule.* (S. Krislov, C-D- Ehlennann & J. Weiler, The Political Organs and the Decision-Making 
Process in  the United States and the European Community, 90)

31 „Auf der Grundlage des Anwendungsvorranges bleibt die Gesetzgebungsbefugnis jedes Mitgliedstaates 
grundsätzlich aufrechterhalten, auch wenn die EG Kompetenzen für einen bestimmten Sachbereich innehat und 
davon Gebrauch macht.“ (M. Zuleeg, Vorbehaltene Kompetenzen der M itgliedstaaten der Europäischen Gemeinschaft 
auf dem Gebiete des Umweltschutzes, 281)

32 Commission o f the European Communities v French Republic, Case 167-73, para, 41: “It follows that although the 
objective legal position is clear, namely that [Article 39] and Regulation 1612/68 are directly applicable in the 
territory o f the French Republic, nevertheless the maintenance in these circumstances of the wording of the Code 
du Travail Maritime gives rise to an ambiguous state o f affairs by maintaining, as regards those subject to the law 
who are concerned, a state of uncertainty as to the possibilities available to them of relaying on Community law.“

33 B. de Witte, D irect Effect, Supremacy and the Nature o f the Legal Order, 190

34 The non-application of national laws in these cases is but a mandatory "minimum requirement* set by the 
Community legal order. A national legal order can, if it so wishes, offer an even more severe remedy to protect the 
full effectiveness o f Community law: Firma Gebrüder Luck v Hauptzollamt Koln-Rheinau, Case 34-67, 251: Although 
Community law “has the effect of excluding the application of any national measure incompatible wit it, the article 
does not restrict the powers of the competent national courts to apply, from among the various procedures 
available under national law, those which are appropriate for the purpose of protecting the individual rights 
conferred by Community law".

35 The notion o f concurrent competence has been predominantly defined in the German federal order: „Es 
kennzeichnet den Typus konkurrierender Kompetenz, daß sie den niedrigeren Rechtsträgern so lange das Handeln 
ermöglichen, wie nicht der übergeordnete Kompetenzträger von seiner Kompetenz Gebrauch bemacht hat. (...) Das 
Gebrauchmachen der Kompetenz löst eine prim arrechiliche Sperrwirkung aus. Für die konkurrierende Kompetenz
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b) The doctrine o f legislative pre-emption: How much conflict is enough to disapply national 

law?

The contrast between the prodigious presence of the doctrine of supremacy in the 

Community law literature and the near absence of the doctrine of pre-emption is arresting. 

Libraries have been filled with doctrinal treatments of the supremacy of Community law, 

yet, a clearly defined doctrine of Community pre-emption has still not materialized. The veiy 

concept of pre-emption -  let alone a doctrine of pre-emption -  has not yet clearly emerged in 

the Community legal order: The concept forms part of the constitutional vocabulary of the 

European Court of Justice and the student of Community law will look in vain for general 

doctrinal treatments of pre-emption in today’s European law textbooks.* 36 The constitutional 

terrain of pre-emption remains “one of the most obscure areas o f Community law*.37 What 

are the reasons for the shadow existence of the pre-emption doctrine in the Community 

legal order? The two cardinal failures are the terminological difficulties in finding a 

convincing pre-emption typology and the still under-theorized nature of the pre-emption 

phenomenon as such. The two shortcomings originate primarily in assimilating pre-emption 

issues to supremacy questions. Though related, the two doctrines ought to be kept apart. 

Supremacy denotes the superior hierarchical status of Community law over national law 

and thus gives the former the capacity to pre-empt the latter. The doctrine of pre-emption, 

on the other hand, denotes the actual extent to which national law will be set aside by 

Community legislation.

The recognition of the need for a clearer analytical distinction between the two doctrines was 

made early on. Almost thirty years ago, in an insightful article on the relationship between

ist insofern kennzeichnend, daß es nicht der dem Sekundärrecht eingeschriebene Vorranganspruch ist, der dem 
Mitgliedstaat die Handlungsfreiheit nimmt, sondern ein unmittelbar im Vertrag angelegter und durch die 
Inanspruchnahme der Kompetenz ausgelöste Sperre.“ (M. Nettesheim, Kompetenzen, 449-50)

36 The word “pre-emption* hardly occurs in the judicial discourse o f the ECJ. In the rare event where the Court 
refers to the “preemption’  (or “pre-emption*), it does so not as a general constitutional principle but uses it in the 
specific context of European company law to refer to the “right of pre-emption’  o f a shareholder. See, for example, 
Siemens AG v Henry Noll, Case C-42/95. Perhaps it is this jurisprudential absence that explains the relative 
marginalisation o f the pre-emption doctrine in the major Community law textbooks. This absence remarquée is not 
the result of a linguistic cipher as one might expect to find pre-emption issues in the treatment of such venerable 
doctrines as the supremacy of Community law or in discussions on the interpretive techniques of the European 
Court For example, among the 52+42 pages dedicated to the constitutional principles of direct effect and the 
doctrine of supremacy in P. Craig & G. de Bürca, EU law: text, cases and materials -  one o f the most 
comprehensive EU law textbooks available in English — there are no traces o f a pre-emption doctrine in Community 
law. In depth discussions o f the doctrine of pre-emption in the Community legal order have been undertaken by the 
following pioneering studies: M. Waelbroeck, The Emergent Doctrine o f Community Pre-emption -  Consent and Re
delegation, J.H.H. Weiler, The Community System: the Dual Character o f Supranationalism; K. Lenaerts, Le Juge et 
la Constitution, aux États-unis d’Amérique et dans Vordre juridique européen; S. Weatheriü, Beyond Preemption? 
Shared Competence and Constitutional Change in the European Community.

37 C f M. Cappelletti, M. Seccombe, J, Weiler, Integration Through Law: Europe and the American Federal Experience 
-  A  General Introduction, 32
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Community legislation and national law in the context o f the common agricultural policy, P. 

Baumann advocated the need to introduce a pre-emption framework into the Community’s 

federalism: “The pre-eminence of Community Law over national law is well established. Only 

a few particular questions are still open to discussion, such as the relationship between 

Community Law and national constitutional law, in particular regarding rights, and the 

procedure by which the respect for the pre-eminence o f Community Law over national 

legislation is assured. Consequently, the problem with which lawyers are faced today is not 

the pre-eminence problem as such, but the problem of determining the scope of application 

of dispositions of Community law with a view to deciding i f  in a given situation a conflict 

between Community law and national law has arisen.”33 The doctrine o f pre-emption is 

consequently concerned with deciding when a conflict between Community legislation and 

national legislation arises. It will have to answer the question: “How much conflict is enough 

to pre-empt?”38 39 This shall be dealt with first before we look closer at the phenomenon of pre

emption as such.

aa) Pre-emption typologies: The scope and types o f legislative conflicts

To what extent will Community legislation pre-empt national legislation governing the same 

social situation? And to what extent can the Community and national legislator co-legislate 

in parallel? The key concept to answer these questions is the notion of “conflict”.40 Where 

there is no conflict, there is no constitutional reason to set aside national legislation. The 

Community legal order will only allow the application o f those national laws that do not 

conflict with the Community legislation. But when does a conflict between Community law 

and national law arise? There is, o f course, no way to exactly measure normative conflicts. 

Conflicts arise where there is a normative friction between two pieces of legislation. The 

notion of conflict is open-ended and a whole spectrum o f possible conflicts exists. The 

conflict spectrum ranges from the most indirect hypothetical conflict to a literal 

contradiction between two rules. The doctrine of pre-emption is a theoiy of conflict. In order 

to classify degrees of normative conflict, pre-emption typologies have been developed. Pre

emption frameworks are handy constitutional devices for collecting those conflict criteria

38 P. Baumann, Common Organizations o f the Market and National Law, 303

39 E. D. Cross, Pre-emption o f Member State law  in the European Econom ic Community: A Framework fo r Analysis, 
465

40 This concept has been recently investigated in the context of public international law by: J. Pauwelyn, Conflict o f 
Norms in Public International Law: How WTO Law Relates to other Rules o f International Law. The author’s notion 
departs from the classic notion o f conflict as physical impossibility to comply with two sets of rules. For the classic 
and literal definition o f conflict with the international law o f treaties, see W. Jenks, The Conflict o f  Law-making 
Treaties, 425: *[A] conflict of law-making treaties arises only where simultaneous compliance with the obligations of 
different instruments is impossiblef] (...) There is no such conflict of the obligations o f one instrument are stricter 
than, but not incompatible with, those o f another, or if it is possible to comply with the obligations of one 
instruments by refraining from exercising a privilege or discretion accorded by another."
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which have crystallized in the federalism of a particular legal order. Pre-emption typologies 

represent the variety o f different conflict thresholds. Each pre-emption type represents a 

particular argumentative topos which explains in a specific case why a national rule is in 

conflict with federal legislation.

We have already seen the sophisticated pre-emption typology developed under American 

federalism.41 For the Community légal order, a number of pre-emption definitions have bèen 

suggested. The first pre-emption doctrine reduces the pre-emption phenomenon to field pre

emption. Positioning the pre-emption phenomenon within his theory of “normative 

supranationalism”, J.H.H. Weiler defined the doctrine in the following manner: “[P]re- 

emption means that, in relation to fields in which the Community has policy-making 

competence, the Member States are not only precluded from enacting legislation 

contradictory to Community law {by virtue o f the doctrine o f supremacy) but they are pre

empted from taking any action at all*.42 This definition, while distinguishing between 

supremacy and pre-emption as separate constitutional phenomena, cannot explain why 

Community legislation that occupies the field is superior to national legislation. As the 

supremacy principle is strangely inoperative, this pre-emption model must return to the 

assumption o f subsequently exclusive powers of the Community. The tendency to equate the 

pre-emption doctrine with field pre-emption and subsequent exclusivity has resurfaced in 

modem accounts o f the constitutional phenomenon.43

41 For the pre-emption types developed in U.S. American constitutional law, see Chapter I I 2. (a).

42 J.H.H. Weiler, The Community System: the Dual Character o f Supranationalism, 277. Approaching pre-emption 
from its “purest and most extreme form”, J.H.H. Weiler identifies the doctrine o f pre-emption as a form of exclusive 
competence. This “absolute principle o f pre-emption” could be found in the European Court’s ERTA decision. The 
identification o f the pre-emption phenomenon with exclusive competences emerges at its clearest in Weiler’s 1985 
Italian version o f his dual supranationalism thesis. “Il sistema comunitario europeo" identifies the pre-emption 
principle as “il principio della competenza esclusiva": “Nella sua forma più pura ed estrema, competenza esclusiva 
significa che relativamente ai campi nei quali la Comunità ha il potere di indirizzo politico gli Stati membri non solo 
non possono emanare leggi in contrasto con il diritto comunitario (in virtù della dottrina del primato) ma nemmeno 
possono intraprendere una qualsivoglia attività.’  (J.H.H. Weiler, H sistema comunitario europeo: struttura giuridica e 
processo politico, 61) Thus adopting a narrow definition o f pre-emption restricting the pre-emption doctrine to 
instances of “occupation o f the field pre-emption”, J. H.H. Weiler, however found that, in ERTA, “the theoretical 
basis for exclusivity moves in a gray area between supremacy and pre-emption": "If the Court were to apply a 
simple principle o f supremacy the consequence would be that the Member States would be precluded from malting 
only those international agreements which were in direct conflict with the Community obligation. I f  the Court were 
to apply fully fledged pre-emption the consequence would be that Member States would be precluded from any 
international agreement in the area in question. Instead, the Court stands midway between these two concepts, 
prohibiting those international obligations which might affect those rules or alter their scope. This is more than 
supremacy but less than pre-emption” (J.H.H. Weiler, H sistema comunitario europeo: struttura giuridica e processo 
politico). Yet, somewhat paradoxically, the author again considers the ERTA doctrine to be a  manifestation of the 
“absolutist pre-emptive principle” (ibid, at 185).

43 Even while admitting the legislative nature of the pre-emption doctrine, S. WeatheriU has also viewed the pre
emption phenomenon in terms o f the Community having “acquired exclusive competence in some sectors" to the 
effect that “state powers are pre-empted and the Community has 'occupied the field’." “Pre-emption is a question of 
determining competence. National action is precluded not because the rules of Community law apply in the field 
and prevail in the event o f conflict with national provisions, but instead where, even though there are no 
Community rules with which national rules can come into conflict, the national action is permissible. Pre-emption 
in this sense logically precedes supremacy.” (S. WeatheriU, Law and Integration in the European Union, 136-7) This 
classic pre-emption doctrine has indeed been employed by the Court For example, the Court stated in Franti 
Criminal proceedings against Kart Franti, Case 16/83, para.6 that “once rules on the common organization of the 
market may be regarded' as forming a complete system, the Member States no longer have competence in that field 
unless Community law expressly provides otherwise." This statement smacks o f the idea of subsequently exclusive 
powers. Yet, S. WeatheriU has also considered the move away from “classic* pre-emption to a modem version of 
pre-emption: “Community action no longer cleanly pre-empts national competence.” (S. WeatheriU, Beyond 
Preemption? Shared Competence and Constitutional Change in the European Community, 16)
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A second Community pre-emption framework defined pre-emption as indirect normative 

conflicts: “Pre-emption problems arise in cases where there is no outright conflict between 

federal (or Community) and state law but where a state measure is alleged to be 

incompatible with the general policy objectives which federal (or Community) law seeks to 

achieve”.44 This definition has the advantage of seeing a normative conflict as the rationale 

of the pre-emption phenomenon, which in turn, allowed recourse to the supremacy doctrine. 

In the course of a meticulous analysis of pre-emption-like reasoning in various policy fields 

up to the mid-1970s, M. Waelbroeck famously documented two approaches to pre-emption 

that surfaced in the jurisprudence of the European Court.45 According to a “conceptualist- 

federalist approach”, “the Community’s competence is construed as being necessarily 

exclusive” and “the essential problem is to define the scope of the Community 

competence”.46 National legislators would be automatically excluded from the legislative 

field. The conceptualist-federalist approach could be encountered at the level o f primary or 

secondary law and thus included constitutional and legislative pre-emption. A second pre

emption type was gathered under the “pragmatic approach”. Here, the Member States would 

retain a “concurrent power to regulate matters falling within the reach of the Community’s 

power, as long as in so doing they do not create a conflict with the rules adopted by the 

Community”.47 This typology therefore envisaged two types of pre-emption: field pre-emption 

and “rule pre-emption”; yet it still excluded direct normative conflicts from the scope of the 

pre-emption phenomenon.48

A “flexible framework for pre-emption analysis”49 has been championed by E.D. Cross to 

“include all instances o f actual and potential conflict between Member State law and 

Community legislation.” This has the advantage o f identifying the pre-emption doctrine with 

the entire conflict spectrum. It defies the reduction o f pre-emption phenomenon to the 

black-and-white mechanism of field pre-emption and includes direct or actual conflicts 

within its framework. Heavily influenced by U.S. constitutionalism,50 three types of pre

emption are distinguished: “occupation of the field pre-emption”, “direct conflict pre

44 M. Waelbroeck, The Emergent Doctrine o f Community Pre-emption -  Consent and Re-delegation, S50

45 M. Waelbroeck’s analysis built on two very remarkable studies dealing with a new type o f reasoning that emerged 
in the area o f the Community’s agricultural policy, both published in 1977, namely: P. Baumann, Common 
Organizations o f the Market and National Law  and J.A. Usher, The effects o f Common Organizations and policies on 
the Powers o f a M em ber State.

46 M. Waelbroeck, The Emergent Doctrine o f Community Pre-emption -  Consent and Re-delegation, 551

47 Ibid, (emphasis added)

48 For a similar definitional limitation o f the pre-emption doctrine to indirect conflicts, see A. Furrer, Die
Sperrwirkung: “Die pre-emption Lehre untersucht vielmehr diejenigen Fälle, in denen sich solche
gemeinschaftlichen Normen auf nationaler Ebene handlungsbeschränkend auswirken, was zur Folge hat, daß die 
Mitgliedstaaten gewisse Maßnahmen nicht mehr ergreifen können, auch wenn unmittelbar keine primär- oder 
sekundäirechtliche Norm entgegensteht“ (A. Furrer, Die Sperrwirkung des sekundären Gemeinschaftsrechts a u f die 
nationalen Rechtsordnungen: Die Grenzen des nationalen Gestaltungsspielraums durch sekundärrechtliche Vorgaben 
unter besonderer Berücksichtigung des •nationalen Alleingangs«, 20-21)

49 E. D. Cross, Pre-em ption o f Member State law in the European Economic Community: A Framework fo r Analysis, 
447

50 There is a great terminological and functional similarity between E.D. Cross’ conceptual framework and the 1979 
note in the Yale Law Journal.
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emption” and “obstacle conflict pre-emption*.. The distinction between field and conflict pre

emption, however, wrongly suggests that the rationale behind field pre-emption is different 

to that of a normative conflict. Field pre-emption is also based on a normative friction 

between Community and national legislation. The nature of the conflict is, admittedly, not a 

substantive conflict with the wording or aim of a Community measure. It results solely from 

the intention of the Community legislator to establish a uniform Community standard. 

National legislation falling into an occupied field conflicts with the formal objective o f the 

Community legislation to allow no supplementary legislation. Furthermore, identifying direct 

conflict pre-emption with those situations “when a Member State enacts measures to 

implement a harmonization directive, but then adds extra conditions in the implementation 

legislation to limit the directive’s impact* misses the point.51 Obstacle conflict pre-emption, 

finally, refers to those cases where, in light of the objectives of Community legislation, “the 

operation or effects o f Member State law obstructs those Community objectives*.52

In the following pages we shall follow a slightly different pre-emption typology. Viewing the 

notion of conflict as the underlying rationale for all forms of pre-emption, the essential 

differentiating factor between the various types of pre-emption will be the degree of 

abstraction of the conflict criterion employed. Pre-emption thus conceived is not an absolute 

concept but a relative concept: the question to be asked is not whether Community 

legislation pre-empts national law but to what extent national legislation is pre-empted. 

(Even if unwilling, those proposing to reduce the pre-emption phenomenon to field pre

emption must admit that the very idea of “total pre-emption" linguistically implies that there 

also exist milder forms of pre-emption.) The relativization of the concept of pre-emption thus 

puts an end to the ill-conceived idea of “zero* pre-emption: Community legislation will, by its 

very nature as directly effective general rules, always establish a “Community standard* that 

will render inapplicable national rules in conflict with that standard. From the pre-emption 

phenomenon thus defined, the distinction between concurrent and (internal) parallel powers 

loses its sense. All Community legislative activity will have some pre-empting effect within 

the national legal orders.

Alongside the spectrum of possible conflicts, the most concrete conflict will occur where 

national legislation literally contradicts a specific Community rule. Compliance with both 

sets of rules is physically impossible. This scenario can be described as direct or actual 

conflict pre-emption. The prohibition of a national measure follows from the wording of a 

particular Community provision. Obstacle pre-emption refers to a form of argumentative 

reasoning that does not look for a conflict with a particular provision of Community

51 The example given by Cross for this type o f direct conflict pre-emption is the Dim-Dip ruling of the Court of 
Justice (Commission, o f the European Communities v United Kingdom o f Great Britain and Northern Ireland (Dim-dip 
lighting devices fo r  motor vehicles), Case 60/86) -  a decision that is better classified under occupation o f the field 
pre-emption {cf. S. Y/eatherill, Law and Integration in the European Union, 139: “The ‘dim-dip’ case, Commission v 
UK, provides a clear example of total harmonization, meaning that the Community has regulated the field 
exhaustively leaving no scope for unilateral Member State action.*)

52 E. D. Cross, Pre-emption o f  Member State law in the European Economic Community: A Framework fo r Analysis, 
465
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legislation, but where a national law “interferes with the proper functioning” of the. 

Community legislative scheme. This type of pre-emption reasoning has been mainly 

employed in relation to common market organizations under the common agricultural, 

policy. Field pre-emption has been developed by the European Court of Justice as the third 

distinct type o f pre-emption. It denotes those situations where the Court does not look at a 

substantive policy difference between the national and the Community legislation, but 

simply excludes the Member States on the ground that the Community legislator has 

exhaustively legislated for a certain matter. National regulation will be pre-empted “even 

when such measures are not contraiy to, or do not obstruct the objectives of, Community 

legislation in any way”.53 Underlying the idea of field pre-emption is a purely formal and 

jurisdictional conflict criterion: national legislation is excluded, simply because it conflicts 

with the aim o f the Community legislation to establish a uniform standard.

Theoretically, each of the three pre-emption types corresponds to three declining degrees of 

normative conflict. It goes without saying that these three normative thresholds are not 

watertight concepts. First, in light of the teleological interpretation whereby single provisions 

are interpreted according to the overall aims or the spirit of the Community measure, the 

distinctiveness between actual conflict pre-emption and obstacle pre-emption is difficult to ■ 

make out.54 Secondly, with the rise of “partial field pre-emption”, the normative threshold 

between direct conflict pre-emption and field pre-emption has become blurred. All pre

emption typologies will be, to a certain extent, arbitrary classifications: there are simply no a 

priori boundaries between the various manifestations and degrees of normative conflicts. 

The transition from one pre-emption type to another is fluid.

Despite the existence of a certain degree of fuzziness in classifying pre-emption types, their 

heuristic value is beyond doubt. The use of a particular pre-emption type in a policy area 

will reveal the federal philosophy underpinning the Community legislator and judiciary. The 

judicial construction of what constitutes a “violation” or “conflict” of Community law 

therefore determines the federal balance struck under shared competences. A strict pre

emption criterion will outlaw only those parts of national legislation that are in direct 

conflict with the express wording of the Community measure. A more aggressive doctrine of 

pre-emption will go beyond this literal approach and restrict national autonomy by drawing 

a wider protective field around the Community measure: national legislation that constitutes 

an obstacle to the proper functioning o f the legislative scheme or one o f the objectives of the 

Community legislation will be pre-empted. Infractions of a piece of secondaiy law can finally

» Ibid., 459

54 The distinction between the two forms o f pre-emption carries a degree of fluidity in light o f the Court's 
jurisprudence. Even i f  one understands the former as a direct violation o f specific provisions within the Community 
measure, it should be recalled that the European Court will always interpret the meaning of a particular provision 
by reference to the objectives of the secondaiy legislation (see in particular, Amsterdam Bulb B V  v Produktschap 
voor Siergewassen, Case 50-76, para.9: “The compatibility with the Community Regulations o f the provisions 
referred to by the national court must be considered in the light not only o f the express provisions of the 
Regulations but also o f their aims and objectives."). In the absence of a clear conceptual demarcation o f an “actual* 
and “teleological" conflict between the Community provision and a national rule, the distinction between “direct* 
and “obstacle" pre-emption is difficult to make.



also be found where the Community legislator has exhaustively legislated. Here, national 

legislation “conflicts* with the claim of the Community legislator to establish a uniform 

Community standard that excludes all supplementary national action within the occupied 

field.

bb) The nature o f pre-emption: Pre-emption as a discretionary legislative phenomenon

Theoretically, the pre-emption phenomenon could be envisaged at the level of primary and 

secondary Community law. One could consequently speak of constitutional pre-emption and 

legislative pre-emption. Constitutional pre-emption would take place where a directly 

effective provision o f the EC Treaty pre-empts certain national legislative choices. Article 28 

EC (prohibiting restrictions on the free movement of goods) could consequently be cast in 

terms of the pre-emption phenomenon as it “precludes” the application of national 

legislation that creates an unjustified obstacle to imports. The degree of pre-emption is, in 

these cases, however, fixed by the EC Treaty itself. The type of pre-emption is — or 

theoretically ought to be -  constitutionally fixed. There is consequently only one pre-emption 

standard for each Treaty provision. In the following analysis, the pre-emption phenomenon 

will be reduced to legislative pre-emption. The reduction of Community pre-emption doctrine 

to an “analysis of competing legislation"55 carries several advantages. Firstly, it will be in 

line with U.S. American constitutionalism, allowing thus for some definitional parallelism 

that will facilitate functional comparisons. Secondly, the deliberate limitation of the concept 

will sharpen its conceptual edges and allow us to reserve the pre-emption doctrine to 

analyse cases involving two competing legislators. This will allow us to concentrate on the 

federal balance of power between two legislative levels. Constitutional pre-emption 

questions, in contrast, will automatically prompt greater interferences with the horizontal 

balance of power between the legislative and the judicial branch.

Legislative pre-emption occurs as the execution of the legislative will of the Community. 

While the European Court of Justice has yet to announce the intention rationale behind 

pre-emption, its present jurisprudence clearly points to a voluntaristic understanding o f the 

pre-emption phenomenon. The Community legislator is -  apart from certain exceptions 

recently introduced into the EC Treaty -  free to choose which type of pre-emption it intends. 

It is in the legislative discretion of the Community to fashion the model of federalism it 

wants to have in the legislative sphere. Legislative pre-emption may consequently range over 

a whole spectrum from minimal pre-emption to maximum pre-emption. The Court accepts 

the expressed will of the Community legislator to pre-empt or not to pre-empt. Express pre

ss E. D. Cross, Pre-emption o f Member State law in the European Economic Community: A Framework fo r  Analysis, 
453
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emption and express saving (to borrow the American terminology here) are judicially 

accepted guidelines for the scope of pre-emption o f a particular piece of Community 

legislation.56 In many cases, the type of pre-emption must be inferred by the Court of 

Justice which views pre-emption questions as matters o f statutory interpretation. (Viewing 

judicial interpretation as an application of the supremacy principle in the search for the 

objective meaning of the legislative terms has eschewed, the very development of a 

Community doctrine of pre-emption. In fact, the pre-emption doctrine is the dogmatic 

acknowledgement that the interpretation of Community legislation not only involves 

substantive policy choices but also federal choices.)

The actual delineation of the respective legislative sphere o f the Community and the Member 

States will thus depend on the legislative discretion o f the Community legislator and the 

judicial discretion of the European Court. These two institutional players will be able to 

develop and change the federal philosophy underlying the division of legislative 

responsibilities. The use of an abstract conflict criterion, therefore, represents a move 

towards a more dualist federalist philosophy. From that perspective, field pre-emption 

becomes the paramount manifestation of the “either-or-logic” immanent in dual federalism 

which conceives of two mutually distinct legislative spheres. On the contrary, the more the 

Court looks for a concrete conflict criterion before Community legislation pre-empts national 

laws, the more the Community legal order moves towards a cooperative federalist philosophy 

in the legislative sphere. The tensions between the two sets o f legislation are thereby 

minimized, allowing the peaceful co-existence of Community and national legislation within 

a policy field. One of the most illuminating manifestations of such a cooperative state of 

affairs is the existence of minimum harmonization.

The following three sections seek to illustrate that the Community legislator increasingly 

distanced itself from a philosophy o f dual federalism in the legislative sphere.57 In the 

context of the harmonization of national measures under Article 94 and 95 EC, the 

transition to a cooperative federal model can be demonstrated by hard judicial facts. The 

analysis of the changing legislative regime for the agricultural policy of the Community 

admittedly carries an element of speculation as the recently instituted fundamental reform

56 For an example of express pre-emption, see the exclusivity clause in Article 3 of Directive 76/768 on the 
approximation o f cosmetic products: “Member States shall take all necessary measures to ensure that only 
cosmetic products which conform to the provisions o f this Directive and its Annexes may be put on the market." A 
typical express saving clause can be found in Article 14(2) (a) of Directive 73/241 which provides that “'This 
directive shall not affect the provisions o f national laws: (a) at present authorising or prohibiting the addition of 
vegetable fats other than cocoa butter to the chocolate products defined in Annex I. At the end of a period of three 
years from the notification o f this directive the Council shall decide, on a proposal from the Commission, on the 
possibilities and the forms of extending the use of these fats to the whole o f the Community.’ Minimum 
harmonization clauses therefore represent a type of express savings clause.

Disagreement exists on how often, in fact, the Community legislator expressly speaks its mind. Contrast S. 
Weatherill, Law and Integration in  the European Union, 142: “The legislature does not typically make explicit the 
intended pre-emptive scope and effect o f the measure.* with D. Geradin, Trade and Environmental Protection: 
Community Harmonization and National Environmental Standards, 179: “Pre-emption questions are often solved in 
advance by the Community legislator, since most directives contain provisions malang clear whether their effect is 
to deprive Member States of the power to make regulations or if they only impose minimum standards.*

57 For the same tendency to move towards a cooperative federalism in relation to implied external powers, see 
supra.
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of the CAP will only now leave jurisprudential traces in the case, law of the Court. It is 

nevertheless argued that the abolition of the traditional price mechanism found in many 

common market organizations will “depre-empt" many formally occupied fields, or at least 

lead to the introduction of a less aggressive pre-emption standard. Finally, we shall look at 

the spread of constitutionally enshrined cooperative federalism. A new type of 

“complementary competence“ has emerged since the Single European Act. In a third section, 

we shall investigate to what extent complementary competences limit the legislative 

discretion o f the Community legislator to totally pre-empt the national legislators from a 

particular policy field.

2. Harm onization in  the Internal Market: From Uniformity to Differentiation

Common markets are economic areas in which the free movement of factors of production is 

unrestricted. This distinguishes them from customs unions, which merely prohibit tariffs 

between Member States. In Europe, the elimination of customs duties had been an easy 

task. The original six Member States had agreed on a schedule of twelve years. Even before 

that target date, the successful removal of all customs barriers was to be announced on 1 

July 1968. The elimination of customs barriers brought to the fore the next category of trade 

barriers which fragmented the common market. Non-tariff barriers could equally hinder the 

movement of goods, persons, services and capital as pecuniary national measures. In 

relation to goods, the most obstructive species of non-tariff barriers have been technical 

barriers to trade (TBT).58 Technical barriers emerge around national markets as a result of 

differences in regulating the conditions o f manufacturing and marketing.

The legislative adoption of product requirements is a creature of the twentieth century and 

was made possible though the rise of modem legislatures. While they to some extent reflect 

historical arbitrariness, product requirements became a means of regulating the national 

market and protecting social interests, such as the health and safety of consumers. Unlike 

custom barriers, national technical standards therefore pursue an “objective* social aim and 

normally will not directly discriminate against imports. Differences in these national 

standards will, however, erect barriers to trade as they prevent the free flow of imports and 

exports. The elimination of these TBT formed an integral part o f the Community’s strategy to 

create a common market. This strategy was two-fold. On the one hand, the Treaty provided 

for the elimination of all unlawful TBT through the operation of Article 28 EC for intra-

58 Technical barriers to trade have been defined as those “obstacles to international trade resulting from differences 
between national legislative and administrative provisions concerning the marketing or the use of products, which 
necessitates the adoption o f export products during the production process" [cf. P. J. Slot, Technical and 
administrative obstacles to trade in the EEC, 4). In its 1985 White Paper, the Commission extends this definition 
beyond goods, especially to services, see WP, point 13. The concept o f "technical regulation* is also defined in 
Article 1(9) of Directive 83/198.
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Community trade in goods.59 All lawful restriction of intra-Community trade in goods, on 

the other hand, had to be “harmonised away". The principad legislative competence of the 

Community’s harmonization programme was Article 94 EC..

When the EC was established, the Treaty’s legislative competences did not prescribe any 

specific method of harmonization.60 The use o f a particular method of harmonization is 

consequently within the legislative discretion of the Community legislator. The choice has 

varied over time, depending on the underlying constitutional philosophy held by the 

Community legislator. In the present section we analyse this change of federal philosophy in 

relation to the harmonization of technical barriers to trade (TBT). Technical barriers have 

been selected as they in many ways represent a “paradigm case for harmonization” whose 

“achievements, as well as miscalculations, of the Community institutions in working for 

their removal provide the yardstick by which the harmonization programme as a whole has 

to be judged".61 The change from the “old approach” to harmonization to the “new approach” 

will be characterized in terms of a transition from dual to cooperative federalism. To clarify 

the terminological ground, we shall first introduce the three principal methods o f 

harmonization for TBTs before giving a detañed account of the change of harmonization 

methodology and its consequences for the vertical division of legislative powers between the 

Community and the national legislator.

a) Cutting across competences: Methods o f harmonization and legislative power

Inroads into national legislative autonomy through Community legislation will be 

determined by two parameters: the scope and intensity of a harmonising legislation.62 The 

two parameters find a parallel in the distinction between the scope and nature o f a 

legislative competence. The jurisdictional point of whether Community legislation has 

harmonised a subject matter will typically precede discussions as to how the Community 

legislator has harmonised the issue. The scope o f the legislative measure sets jurisdictional 

limits on the Community rules. It determines the legislative “field”. The determination of the 

legislative limit of a particular act of Community legislation involves similar federal tensions 

as those which characterize the determination o f the scope of the Community’s legislative

89 Article 28 EC reads: “Quantitative restrictions on imports and all measures having equivalent effect shall be 
prohibited between Member States.*

60 Today, the method o f minimum harmonization has been “constitutionalized” for some legislative competences. 
See the discussion o f complementary competences below.

61 A. Dashwood, Hastening Slowly: The Community’s Path Towards Harmonization, 183-4

62 Streinz, in U. Everting 8s W.-H. Roth (eds.), Mindestharmonisierung im  Europäischen Binnenmarkt: Referate des 7. 
Bonner Europa-Symposions vom 27. April 1996, 18
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competences.63 Matters found to He outside the legislative frame of a harmonization 

measure will remain non-harmonised and entirely within the residual legislative powers of 

the Member States.

The second dimension -  the intensity of the harmonising legislation -  investigates the 

relationship between the European and the national legislation. Where a social matter is 

also governed by national law, it will be necessary to determine whether the Community 

legislation is meant to be “exclusive” or “concurrent*. In some situations, the Community 

legislation occupies the entire field to the total exclusion of national legislation; at other 

times, harmonising legislation permits continued autonomous action on the part o f the 

national legislators within the scope of secondary law. The first situation emerges where the 

Community legislator exhaustively regulates an area and thereby totally precludes national 

action within the harmonised field. Exhaustive regulation has been defined as “the 

replacement of divergent national systems by a Community rule, where the Community rule 

becomes the sole regulation governing the area?. Member States* competence to regulate the 

specific sector is excluded because the European legislation is “covering the entire field in 

question".64 European and national legislations may equally co-exist as forms of “concurrent 

legislations”. Here, Community legislation will not pre-empt all national action within the 

scope of the harmonising measure and a functional conflict criterion will determine to what 

extent national legislation is pre-empted by the Community rules. The second parameter 

therefore determines when a conflict between the two pieces of legislation exists. The more 

intense the Community legislation, the less legislative autonomy is left to the national 

legislators.

Unfortunately, the two parameters of scope and intensity of Community legislation are not 

always clearly kept apart. The (con-)fusion is embedded in the ambivalence of the concept of 

“partial” harmonization. Partial harmonization has been defined as a legislative intervention 

in which Community legislation deals with “some issues in the area under consideration but 

leaves others to national law”,65 But what is the “area under consideration”? Three different 

meanings have been given to the idea of partial harmonization. Firstly, a Community act 

may not harmonise all aspects of a social issue or product at once. The typical reference in 

the Community legislation may classify the Directive as only the initial stage of a 

harmonization process. Seen against the entire harmonization effort, in say the field of 

foodstuffs, a particular legislative act on certain foodstuffs will be naturally only a partial 

harmonization of the field.66 However, if the particular act harmonises all aspects within its 

scope, it will occupy this sector of the field through total harmonization. The application of 

the attribute “partial” in such a situation thus refers not to the intensity of legislative

63 The locus classicus in  this respect is Donato Casagrande v Landeshauptstadt München, Case 9-74. For a detailed 
discussion of the ruling, see J.H.H. Weiler, The Transformation o f Europe, 2438-41

64 A. McGee & S. Weatherill, The Evolution o f the Single Market -  Harmonisation o r Liberalisation, 582.

« Ibid. 582

66 See, for example, the first and eighth recital of Directive 79/112.
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intervention, but to the scope of the harmonization measure. Here, the scope of the 

Community measure is viewed against the harmonization effort in the entire economic 

policy field.67 Partial harmonization as non-harmonization may sometimes even occur within 

the scope of a Directive,68 The concept o f partial harmonization has also been used to refer 

to the situation where the Community rule only applies to cross-border transactions.69 

Finally, the concept has been employed with regard to Community legislation that 

establishes optional or minimum standards while allowing national legislators to 

supplement the Community standard.70 Here, "partial” harmonization refers to the intensity 

of the harmonization and refers to the ability of the national legislators to adopt a national 

line that is independent of, or complementary to, the Community standard.

67 The Court has introduced a dichotomy between complete /full harmonization and partial harmonization: In 
Criminal proceedings against Leendert van Bennekom , Case 227/82, for example, the Court linked the concept o f 
“full harmonization” to “all the measures needed to ensure the protection o f human and animal life” (ibid., para. 
35). Viewed in this manner, full harmonization did not relate to the intensity o f the harmonization within the scope 
of a particular harmonization measure, but uses a  social aim as an external yardstick. In Paul D ieter Haug, Joined 
cases C-426/00 and C-16/01, the Court also uses the concept o f exhaustive harmonization in relation to the scope 
of a harmonization measure and not to its intensity. Finding that a particular Community rule “carried out 
exhaustive harmonization”, the Court nevertheless inferred from the preamble o f the directive that the Community 
measure was “general and applicable horizontally” and'as such “allows Member States to lay down rules in addition 
to those o f the directive” (para.24)

The dichotomy between complete and partial harmonization in relation to the scope of a harmonising measure has 
been taken up by academics. J. CurraU distinguishes between complete and partial harmonization. In the case o f 
complete harmonization a directive follows a vertical approach, i.e. it covers all aspects o f a product of all types. 
Partial harmonization will set down common rules only for some aspects o f a product or sector. The classification 
hence adopts an external social criterion and cuts across the normative classification in methods o f harmonization. 
Kurcz adopts a similar approach: “Partial harmonization is a harmonization technique which covers only some 
aspects of production and marketing products and services o f a given kind in a given sector In this context partial 
harmonization, as opposed to total harmonization, encompasses rules only for a share of the market, and therefore 
is not complete when one takes the whole market as the point o f reference." (B. Kurcz, Harmonisation by means o f  
Directives -  never-ending story?, 296)

The question remains, however, if it is not unhelpful to use the term partial harmonization to designate a 
Community measure as partial legislation by reference to an exogenous criterion outside the precise scope of the 
Community measure. This self-defeating relativism has been nicely captured by Behrens: „Im Prinzip ist aber jede 
Harmonisierungsmaßnahme -  und nicht nur eine Mindestharmonisierung -  in dem Sinne unvollkommen, daß ihre 
Sperrwirkung gegenüber autonomen Legislativakten der Mitgliedstaaten begrenzt ist: Harmonisierungsmaßnahmen 
sind durchweg keine Gesamtkodifikationen, sondern sie regeln immer nur einen mehr oder minder großen 
Ausschnitt aus einem umfassenderen RegelungskomplexI-]“ (Behrens, in: U. Everting & W.-H. Roth (eds.),
Mindestharmonisierung im Europäischen Binnenm arkt: Referate des 7. Bonner Europa-Symposions vom 27. April 
1996,33)

68 The most well-known example is the development risk defence in the Product Liability Directive, i.e. Directive 
85/374. The directive purports to harmonise the different Lability regimes within the Member States, while at the 
same time leaving it to the Member States whether to allow for a development risk defence for manufacturers. The 
defence represents a non-harmonised provision that was consciously placed outside the scope o f the Community 
measure. Another example o f a non-harmonised element within a Directive can be found in F.Ui Graffione SNC v 
Dina Fransa, Case C-313/94, in which the European Court was called upon to interpret Article 12(2) (b) of the 
Trade Mark Directive in the light o f an Italian law  prohibiting the use o f a trade mark on the ground that it was 
liable to mislead consumers, yet it had been lawfully marketed in its home state. The Court said: The Trade Mark 
Directive, which, as its title indicates, is the first directive in that field, does not aim to bring about complete 
harmonization o f the Member States' trade m ark laws, and Article 12 o f that directive merely lists the grounds on 
which a trade mark is liable to revocation. Moreover, according to the fifth recital in the preamble to that directive, 
the Member States remain free to determine [*20] the effects o f revocation or invalidity o f trade marks. 
Furthermore, according to its sixth recital, the Trade Mark Directive does not exclude the application to trade 
marks o f provisions o f Member State law other than trade mark law, such as provisions relating to unfair 
competition, civil liability or consumer protection. Consequently, as the Advocate General has observed in 
paragraphs 19 and 20 o f his Opinion, Article 12(2) o f the Trade Mark Directive leaves it to national law to determine 
whether and to what extent the use of a revoked trade mark must be prohibited, (paras. 29-31) For further 
illustrations, see the section on the agricultural policy below.

69 P. J. Slot, Harmonisation, 384

70 Streinz, supra n. at 19
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The intensity of the harmonising legislation depends on the method of harmonization 

employed. What different harmonization techniques have been developed by the Community 

legislator in the past fifty years? A  variety of methods of harmonization have emerged.71 

Three harmonization techniques are of interest to our discussion of the evolution from dual 

to cooperative federalism in the context of the harmonization of product requirements.

Total or complete harmonisation exists where the Community exhaustively regulates a 

matter to the exclusion of the national legislators. The Community assumes exclusive 

responsibility to deal with the regulatoiy issues. Under this harmonization regime no 

derogations, except for those expressly defined in the Community measure, is allowed. Three 

elements characterise total harmonization legislation: the relevant act lays down common 

rules (e.g. it defines a ‘European’ standard for a given product); it will also contain a clause 

obliging the Member States to permit circulation of conforming products (free movement 

clause); and finally, it will prohibit all non-conforming products from the common market 

(exclusivity clause).72 Total harmonization is closest to the idea of regulatory uniformity, 

having as its ideal the creation of a “level playing field* on which all economic actors within 

the Community would operate under equally competitive conditions. The Community 

standard will apply even to “purely internal situations". Total harmonization leads to field 

pre-emption. The legislative exclusivity may span the entire scope of the Community 

legislation.73 The Court has, however, also employed the language o f exhaustive legislation 

with regard to single provisions found in Community legislation.74 This terminological

71 P.J. Slot, ibid., goes so far as to list five distinct methods o f harmonization. These different methods are 
sometimes combined in a single piece of Community legislation, see, for example: Directive 80/778

72 See, for example, Article 3 o f Directive 76/768 on the approximation of cosmetic products: “Member States shall 
take all necessary measures to ensure that only cosmetic products which conform to the provisions of this Directive 
and its Annexes may be put on the market.’

73 See, for example, Commission o f the European Communities v Kingdom o f Belgium, Case C-304/88: “In this 
regard, it must be pointed out that Council Directive 64/432 brought [*10] about complete harmonization o f the 
animal-health, measures which Member States may adopt in the field of intra-Community trade in bovine animals 
and swine. With such a complete system in place, Member States of destination have no power to adopt, in the field 
covered by the directive, measures other than those exhaustively laid down therein.’  (paras. 16, 19)

74 See, for example. Commission o f the European Communities v Portuguese Republic, Case 52/92, para. 19: “Article 
10 o f Directive 90/425, which establishes a new system of precautionary measures implemented very rapidly in 
order to combat effectively the spread o f diseases likely to constitute a serious hazard to animals or to human 
health, brings about the complete harmonization o f the precautionary measures against such diseases and defines 
precisely the respective obligations and tasks o f the Member States and o f the Commission in this field. The 
Member States thus have no power, in the area covered by that article and by Decision 91/237, adopted in 
implementation of that article, to take measures other than those expressly provided for therein."

In light of this development, is becomes difficult to distinguish between “exhaustion (pre-emption) versus 
harmonization methods* as suggested by Slot: “The various harmonization methods discussed in the previous 
section should be clearly distinguished from the question of whether a directive exhaustively occupies a certain 
field. (...) The issue of exhaustion concerns the question of whether a directive or another piece of Community 
legislation occupies the relevant area so as to pre-empt national action. (...) Once it is determined that Community 
legislation occupies a field exhaustively, such legislation then forms the relevant framework for assessing the 
compatibility o f national legislation with Community law. (...) If Community action is exhaustive, the next question 
will be which harmonization method is embodied in the directive. When the total harmonization method is used, no 
derogation by national rules is permitted, except for safeguard measures provided for in the directive. In cases of 
partial, alternative and minimum harmonization, national rules may derogate from the norms prescribed in the 
directive within the permitted boundaries.* * (P.J. Slot, Harmonisation, 388-9) On the contrary, it is advisable to 
identify exhaustive regulation with total harmonization and occupation of the field. See in this regard, with respect 
to the Toy Safety Directive, A. McGee & S. Weatherill, The Evolution o f the Single Market -  Harmonisation or 
Liberalisation, 584.

The Court’s terminology on this issue is not “harmonised" at all. It has cast exhaustive regulation and minimum 
regulation as conceptual antipodes in Commission o f the European Communities v Kingdom o f Denmark, Case
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development has thus introduced the idea of “partial exclusivity” of Community legislation. 

The “occupied field" in such a case would then be circumscribed by the scope of the 

legislative norms found to embody total harmonization. »

The idea behind the conception of minimum harmonization is that Member States remain 

entitled to adopt stricter national standards.75 The presence of a Community standard on a 

certain issue does not prevent Member States from adopting supplementary rules. Minimum 

harmonization will set a mandatory floor and allow for upward legislative differentiation. 

This harmonization method is more conductive to the conservation of national and cultural 

diversities as Member States can (to some extent) preserve their traditional \vays of life’. Not 

all the national rules falling within the ambit of the Community measure have been 

synthesised into a uniform solution applicable throughout the territory o f the common 

market. The Community and the national level act as co-legislators. The concept of 

minimum harmonization does not imply a constitutional restriction upon the Community 

legislator to adopt “minimal” requirements in the absolute sense of the lowest denominator 

amongst the national legal orders.76 Minimum does not mean “minimal” and must be 

conceived in relative terms. The upward legislative flexibility of the national level is l im ite d  

by the general constitutional principles enshrined in the Treaty. Community harmonization 

sets the floor and the Treaty draws the ceiling.77

Finally, optional harmonization represents the third principal harmonization method since 

the early days of the Community harmonization programme. The EC will lay down a 

Community standard, compliance with which will entitle free movement within the 

Community.78 Optional harmonization is characterised by the absence of a prohibition to 

market non-conforming goods.79 Optional harmonization allows for two “regulatory markets* 

to exist: national markets for traditional goods will continue existing alongside a Community 

market in “Euro”- products. Manufacturers gain access to other national markets if they 

either comply with the Community standard or the national standard of the host state. 

Compliance with the uniform Community standard permits exports to all national markets

278/85, para. 22: “[T]he rules o f the Directive relating to notification are not meant to be rules providing a 
minimum degree of protection which leave the Member States free to widen the obligations provided for therein, but 
are intended to be exhaustive.' In The Queen v Minister o f Agriculture, Fisheries and Food, ex parte Compassion in  
World Farming Ltd., Case C-l/96, however, the Court has spoken of “exhaustively common minimum standards' 
and found that “the fact that the Member States are authorised to adopt within their own territory protective 
measures stricter than those laid down in a directive does not mean that the Directive has not exhaustively 
regulated the powers o f the Member States in the area of the protection of veal calves' (paras.56, 63)

75 Minimum harmonization co-existed since the early days with total harmonization and was particularly used in 
the emerging Community environmental and consumer protection policies. For a discussion o f the former, see 
below.

76 The European Court has been explicit on this point in United Kingdom o f Great Britain and Northern Ireland v 
Council o f  the European Union, Case C-84/94, para. 17 and 56: Minimum harmonization does not mean pitching 
Community standards at the lowest level o f protection among the Community Members.

77 S. Weatherill, Beyond Preemption? Shared Competence and Constitutional Change in the European Community, 25

78 See, for example, Directive 70/220 on the approximation o f the laws o f the Member States relating to measures 
to be taken against air pollution by gases from positive-ingestion engines o f motor vehicles (OJ 1970 L 76/1) and 
Directive 70/157 on permissible sound level and exhaust system of motor vehicles.

79 J. Currall, Some Aspects o f the Relation between Articles 30-36 and Article 100 o f the EEC Treaty, with a Closer 
Look at Optional Harmonisation, 179
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inside the Community. The optional nature of this form of harmonization follows from the 

choice left to national legislators to make the standard compulsory for their own production. 

Like minimum harmonization, optional harmonization combines unity and diversity within 

the internal market. However, the Community standard will generally be stricter than the 

national standards. The national legislators were free to introduce less stringent national 

requirements for their own national production.80 The Community standard thus 

“functioned more as a ceiling than a floor" since Member States were pre-empted from 

imposing stricter national measures within their territory.81

b) The harmonisation ofTBT: From *old* to *new* harmonization methodology 

aa) The "heroic days9: Total harmonization and the internal market in goods

In scope and intensity, the original harmonization programme of the Community was an 

“epic" enterprise. The scope of the harmonization effort can be identified by means of 

Directive 70/50 which had been adopted to provide an interpretive guide for the concept of 

“measures having an equivalent effect to a quantitative restriction* under Article 28 EC. The 

Commission’s institutional conviction of the time held that ‘measures governing the 

marketing of products which deal, in particular, with shape, size, weight, composition, 

presentation, identification or putting up” would normally apply equally to domestic and 

imported products.82 Restrictions on intra-Community trade would principally be ‘inherent 

in the disparities between rules applied by Member States’ and would thus generally fall 

outside the market liberalising provision of Article 28 EC.83 * To eliminate trade restrictions 

and distortions of competition, harmonization under Article 94 EC constituted the central 

constitutional option.

The extensive harmonization programme to remove technical barriers to trade was reflected 

in the resolution of the Council on a ‘General Programme for the elimination of technical

80 E. Rehbinder & R. Stewart, Environmental Protection Policy, 209. This has been (wrongly) contested: 'Die 
optioneile Harmonisierung beläßt den Mitgliedstaaten hierbei jedoch nicht die Befugnis, beispielsweise für die 
inländische Produktion von Waren und Dienstleistungen Regelungen mit einem geringeren Standard als von dem 
Harmonisierungsakt vorgesehen festzulegen. Ein solches Vorgehen würde importierte Waren oder Dienstleistungen, 
für die der Gemeinschaftsstandard maßgeblich ist, benachteiligen und verstieße gegen Gemeinschaftsrecht. Die 
Methode der Optionellen Harmonisierung beläßt daher dem Mitgliedstaat nur die Befugnis, für die inländische 
Produktion von Waren oder Dienstleistungen abhängig von der Richtlinienbestimmung gleichwertige andere oder 
auch strengere Standards für die Vermarktung festzulegen.' (M. Wagner, Das Konzept der Mindestharmonisierung, 
51)

81 D. Geradin, Trade and Environmental Protection: Community Harmonization and National Environmental 
Standards, 180

«  Article 3 ( l )  Directive 70/50 ([1970] O.J L13/29). The Directive was only an interpretive guide and did not have 
direct effect, but it nevertheless gives some insight into the Commission’s thinking at that time.

83 Recital 9. The presumption oflegitimacy for product requirements would only be neutralised where the restrictive
effect on the free movement of goods exceeded the effects intrinsic to trade rules.
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barriers to trade arising from disparate national regulations’. The Programme was adopted 

in 1969 and envisaged a three-stage package of measures to be completed by 1970.84 Out of 

108 Directives which should have been adopted, only 35 had eventually been passed in 

1973.85 The timetable had been far too ambitious and a supplementaiy programme 

approved a new timetable.86 The deadline passed again with not many barriers having been 

eliminated.87

The reasons for the failure o f this first harmonization effort can be easily identified. The low 

legislative output was inherent in the Commission’s chosen method of total harmonisation. 

In the heroic days”, total harmonization represented the preferred method in the 

Community’s harmonization programme.88 Optional harmonization became an alternative 

harmonization method of the Community in the 1970s.89 Minimum harmonization, while 

applied in the flanking policies of environmental and consumer protection, hardly played 

any role in the harmonization of TBT. Almost all o f the TBT Directives were based on total or 

optional harmonization.90 The vertical approach to harmonization represented a second fatal 

choice. Instead of harmonising the social values and policy objectives behind product 

requirements, the Community tried to harmonise “products” themselves. A single 

Community standard should replace the different national product specifications and 

thereby ensure the free circulation o f goods. Total harmonization combined with a vertical 

approach to harmonization inevitably diminished the delivery rate o f the Council, as it 

required negotiating the smallest details of each new proposal.

The relatively low legislative output was given a regressive momentum by the neo- 

protectionist tendencies of Member States at the end of the 1970s. Two economic recessions 

had lowered the morale and political will of the Member States to loosen ‘boundary control’. 

The adoption o f new technical standards was seen as a way of fencing off national 

economies from competitive imports. This exogenous factor sealed the fate of the “old" 

approach to harmonization. A new solution had to be found to reinvigorate the idea of a 

common market in goods.

M Council Resolution of 28 Mai 1969 drawing up a programme for the elimination o f technical barriers to trade, 
O.J. {1969J C 76, 1-5 (English special edition: Series II Volume IX, 25).

*5K.A. Armstrong & S. Bulmer, The governance o f  the single European market, esp. Chapter 6

86 Resolution of the Council of 21 May 1973 concerning the elimination o f technical obstacles to trade in industrial 
products, O.J. [1973] C 38, 1

87 According to one survey, only 159 Council directives on the removal o f technical obstacles -  discounting certain 
amending and implementing directives -  were adopted in the period 1962-1984 [cf. R. H. Lauwaars, The 'Model 
Directive'on Technical Harmonization, 154- 55)

88 The statistics during this early days of the Community harmonization programme are revealing: Out of 70 
legislative acts, 30 embodied total harmonization, while around 39 were based on the optional harmonization 
method (P.J. Slot, Harmonisation, 383).

89 A. Dashwood, Hastening Slowly: The Community's Path Towards Harmonization, 195

90 R. H. Lauwaars, The ‘Model Directive' on Technical Harmonization, 156
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bb) The scope o f harmonisation reduced: Cassis de Dijon and the Commission’s new strategy

With the Community legislator out-paced by its national counterparts, only the Community 

judiciary promised to achieve some type of deregulation. The new momentum would arrive 

in the form of a French liquor by the name of Cassis de Dijon* This is not the place to do in- 

depth justice to the importance of the Cassis de Dijon ruling for the division of legislative 

powers in the common market. It suffices here to state that, with this decision, the 

European Court of Justice established the principle of mutual recognition -  and the 

underlying idea of home state control -  in the judicial sphere. Under the regime of mutual 

recognition, a Member State is entitled to keep its technical regulations for its domestic 

products. It must, however, principally accept products following a different national 

standard that were imported into its territoiy. In Cassis, the Court had shown its intent to 

liberalize national technical barriers to trade that hindered intra-Communily trade. It was a 

broadside against recalcitrant States: if Community legislation was not forthcoming, the 

Court would push the process of integration.

Cassis was nevertheless no rallying cry for total liberalisation o f technical requirements to 

trade. The presumption of a functional equivalence among national regulatory systems had 

limits: Member States could invoke mandatory requirements to justify home state control in 

certain circumstances. Indirectly, Cassis de Dijon put political pressure on those 

governments in the Council that had a vital interest in high standards of consumer 

protection. There was, however, a more direct political consequence of the judicial 

revolution: the Commission reduced the scope of its harmonization programme by aligning 

its strategy to the Cassis approach.91 * This constitutional adaptation progressed in stages. 

The emergence of the principle o f mutual recognition had extended the definitional scope of 

what may constitute an unlawful technical trade barrier. The scope for harmonization could 

consequently be diminished -  unlawful trade barriers need not be harmonised -  if the 

Commission would accept this constitutional reading. The Commission did.

The Commission spelled out its new harmonization strategy in its Communication 

“concerning the consequences of the judgement given by the Court of Justice on 20 

February 1979 in Case 120/78 (Cassis de Dijon)”.92 The text of the Communication was sent 

to the Member States and was notified to the European Parliament and the Council. It 

represents a valuable insight into the strategic thinking of the Commission at the time. 

Acknowledging the interpretive guidance of the European judiciary, the document clarified 

that the application o f TBT to imports would constitute an unlawful obstacle to intra- 

Community trade since “[a]ny product imported from another Member State must in 

principle be admitted to the territory o f the importing Member State if it has been lawfully

91 For a more detailed account, see: K. Alter & S. Meunier-Aitsahalia, Judicial Politics in the European Community

»[19801 O.J. C256/2
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produced (...) in the exporting country, and is marketed in the territory of the latter*.93 “The 

Commission's work of harmonization will henceforth have to be directed mainly at national 

laws having an impact on the functioning of the common market where barriers to trade to 

be removed arise from national provisions which are admissible under the criteria set by the 

Court."94

Two conclusions can be drawn. First, the scope of the harmonization programme would be 

reduced. The Commission would only harmonise those national product requirements that 

had been justified  under mandatory requirements. The harmonization of national laws 

would be the ‘finishing touch’ for the completion of the internal market.9S Harmonization 

would only occur where the system of mutual recognition of national standards erred. 

Wherever the (presumed) functional equivalence of national traditions had been shown not 

to work (i.e. a State had successfully invoked mandatory requirements), harmonization 

would step in to remedy the ‘defect’ in the logic o f mutual recognition. The reduced scope of 

the harmonization programme would give national standards a degree o f constitutional 

‘immunity’ from the harmonization programme. The reduced scope of the harmonization 

programme led to a de facto recognition of the Member States’ principal responsibility to 

define product requirements. However, the Commission’s novel strategy was not inspired by 

a “new approach” to harmonization. The Community’s harmonization effort, albeit reduced, 

remained relative to product requirements. This implied a continued legislative preference for 

the old-fashioned methods o f total and optional harmonization. The reduction in the scope 

of the harmonization programme was consequently not coupled with a change in the 

harmonization methodology.

cc) The *new approach* to harmonization: From vertical to horizontal harmonization

Two decades of Community harmonization policy had yielded some success, but a true 

common market was far from being established. In relation to technical obstacles, the 

results had been shamefully poor. Those years had demonstrated the inherent shortcomings 

of the “old approach” to harmonization: excessive uniformity in matters of technical detail 

that would block agreement in the Council. If matters were to continue in the same way, a 

legislative rhythm of 10-15 directives per year was the likely prospect for the Community 

legislator by the end of the 1980s.96 This modest output would not deliver the common 

market in decades -  despite the “shortcut” found in the form of the principle of mutual

93 Ibid.

94 Ibid.

95 P.J. Slot, Harmonisation, 378

96 A. Dash wood, Hastening Slowly: The Community's Path Towards Harmonization, 206
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recognition.97 Luckily, this pessimistic projection never materialised. Two reforms 

revolutionized the Community’s harmonization policy after 1985. The first concerned the 

Commission’s re-conception of its harmonization methodology, and is embodied in the White 

Paper on the Completion of the Internal Market. Its radically ambitious hope was to pass 

more than 300 legislative measures!98 The legislative project could certainly not have been 

completed without the institutional reform brought by the Single European Act. These two 

changes were the necessary ingredients leading to the success of the greatest legislative 

project in the history of the European Community. For present purposes, we shall only be 

interested in the policy change brought about by the White Paper.

The White Paper “Completing the internal market" had been the centrepiece of the newly 

invested Delors Commission. The political and the personal blood transfusion had given a 

new vitality to the Commission. The White Paper had been written in seven weeks. Bold 

language reflected its bold purpose: “The time for talk has now passed. The time for action 

has come* declared its introduction.99 After the two legislative failures of the past, it sought 

to revamp the idea of establishing the common market. A fresh term — the internal market -  

reflected the desire to break with the past. The structure of the paper did not follow the 

classification of the Treaty. The three main fields of action corresponded to three types of 

trade barriers: physical, technical and fiscal barriers continued to fragment the internal 

market and would have to be progressively harmonized.

Two dimensions lay at the heart of the White Paper: the need for a new strategy and the 

need for a new method of harmonization. While the new strategy was not that new after 

all,100 the real innovation of the White Paper lay in the conception of a “new approach to 

technical harmonization”.101 * Legislative harmonization would in the future be restricted to 

essential health and safety requirements. The Community would drop any attempt at

97 By 1980, much of the Commission’s time was apparently spent in adjusting existing directives to technical 
change and pursuing some 2S0 infringement cases against Member States for non-implementation o f the existing 
directives (K.A. Armstrong & S. Buhner, The governance o f  the single European market, 153)

98 The annex o f the White Paper listed more than 300 Commission proposals and a concrete timetable for their 
adoption. However, as an astute observer remarked: “The merit of the White paper is not the assiduous compilation 
o f 300 topics for harmonization directives, but the renunciation o f more than 1000 directives which would have 
been necessary according to the traditional internal market strategies.* (H. Schmitt von Sydow, The Basic 
Strategies of the Commission’s White Paper, 91-2)

99 White Paper, Point 7

100 The “new* strategy consolidated the constitutional value of the principle o f mutual recognition: *|T]he general 
principle should be approved that, if a product is lawfully manufactured and marketed in one Member State, there 
is no reason why is should not be sold freely throughout the Community. Indeed, the objectives of national 
legislation, such as the protection of human health and life and o f the environment, are more often then not 
identical. It follows that the rules and controls developed to achieve those objectives, although they may take 
different forms, essentially come down to the same thing, and so should normally be accorded recognition in all 
Member States [.]" (White Paper, point 58) “What is needed is a strategy that combines the best of (mutual 
recognition and harmonization]" (ibid., point, 64). In order to achieve that, ‘ a clear distinction needs to be drawn in 
future internal market initiatives between what it is essential to harmonize, and what may be left to mutual 
recognition of national regulations and standards" (ibid., point 65). The general thrust o f the new strategy would 
therefore be built on the Commission’s 1980 Communication: No harmonization where the principle o f mutual 
recognition applied.

101 The new approach had been predefined by Council Resolution o f 7 May 1985, *A New Approach to Technical
Harmonization and Standards’, [1985] O.J C 136,1
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defining mandatory product requirements.102 In those residual “sectors where barriers to 

trade are created by justified  divergent national regulations concerning the health and safety 

of citizens and consumer and environmental protection, legislative harmonization will be 

confined to laying down the essential requirements, conformity to which will entitle a 

product to free movement within the Community.”103 The still important task of setting 

(voluntaiy) European-wide product norms would be delegated to privatised standard-setting 

bodies. The new approach would be an additional harmonization tool that was not designed 

to fully replace the traditional approach to harmonization.104

The form of legislative intervention was to be based on the hew approach directive’ -  a 

model that had been designed to set a framework for the exigencies of the new approach.105 

Ideally, new approach directives would thus be directly effective, horizontal in nature 

(directives would deal with the essential safety requirements of an entire group of products), 

and exhaustively regulate the field.106 Product standards, set by European standardisation 

bodies, would be entirely voluntary.107 New national specifications and draft regulations had 

to be notified to the Commission.108 * This new information procedure would “constitute a 

major step forward and has already been successful in pre-empting a number of potential

103 The definition of technical specifications was entrusted to European standardisation bodies. These organizations 
were private bodies that had been originally set up to establish European-wide technical standards to satisfy the 
demands o f manufacturers. Under the reference to standards* approach, these private organizations would flesh 
out product standards around the essential Community health and safety requirements. The Community would 
privilege compliance with the (voluntary) technical standards by guaranteeing free market access across the 
Community as the European-wide technical specifications would give free access to all national markets. The aim 
of the new approach was the gradual phasing out of national standards by European standards. A  manufacturer 
could adopt the voluntaiy European standard or could continue to use the national standard o f her home state. 
The new approach thus catered for the co-existence of a European standard and national standards, whereby the 
latter had to comply with the essential safety requirements set by Community harmonization. As regards product 
requirements, the new approach therefore shares to some extent a resemblance with the method of optional 
harmonization. The new approach managed to synthesise the necessaiy degree of uniformity with the preservation 
of national product diversity. Constitutionally, the 'privatisation* of the decision-making process should prompt 
serious questions about the legitimacy of such an approach. Greater accountability and consumer representation 
in standard-setting agencies might ameliorate the problem, but do not provide a substitute for democracy.

103 White Paper, point 68

104 K.A. Armstrong & S. Buhner, The governance o f  the single European market, 152. S. Weatherill goes even further 
“The New Approach to Technical Harmonization injects flexibility into Directives[.) (...) However, this flexibility is 
afforded to the trader within the occupied field, not to the State. The State is bound to accept products conforming 
to the rule, subject to the limited safeguard procedure. New Approach Directives conform in this sense to “classic* 
pre-emption theory." (S. Weatherill, Beyond Preemption? Shared Competence and Constitutional Change in the 
European Community, 20)

105 Annex II of Council Resolution o f 7 May 1985 on a new approach to technical harmonization and standards, OJ 
C 136, 1985 discussed by R. H. Lauwaars, The ‘Model Directive' on Technical Harmonization.

I »  «The Directive would provide for total harmonization as a general rule. Consequently, any product placed on the 
market falling within the scope o f the Directive must be in conformity with the requirements o f the Directive. In 
certain specific conditions, optional harmonization for certain products may prove to be opportune. The outline 
Directive, however, is drawn up with a view to total harmonization." cf. Council Resolution of 7 May 1985 on a new 
approach to technical harmonization and standards, OJ C 136, 1985 Annex II B II 1)

107 “(A]t the same time national authorities are obliged to recognize that products manufactured in conformity with
harmonized standards (or, provisionally, with national standards) are presumed to conform to the ‘essential 
requirements’ established by the Directive. (This signifies that the producer has the choice of not manufacturing in 
conformity with the standards but that in this event he has an obligation to probe that his product conforms to the 
essential requirements of the Directive.)” (Council Resolution of 7 May 1985 on a new approach to technical 
harmonization and standards, OJ C 136, 1985 Annex II)

104 Directive 83/ 189, [1983] O.J. L I09, 8 . The Directive has been substantially amended by Directives 88/182 and 
94/10.
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obstacles to the free movement of goods between Member States".109 After more than a 

decade of doubt, the Court of Justice declared that the notification obligation of Article 8 of 

the Directive was directly effective.110 New national technical measures that had not been 

notified in accordance with the Community procedure would therefore be pre-empted.

The White Paper did not mention minimum harmonization as a distinct method of 

harmonization. Theoretically, there is nothing that would prevent the Community legislator 

from exhaustively regulating ‘essential requirements* for health, safety, environmental and 

consumer protection. However, because o f the changed “object* o f the harmonization, the 

mechanics of the new approach were much more susceptible to minimum harmonization. 

This idea has been voiced by the European Court in SARPP; where the Court found *becouse 

the directive is general and applicable horizontally, it allows the Member States to maintain 

or adopt rules in addition to those laid down by the directive".111 The rise o f minimum 

harmonization represents not only the acceptance of some legislative fragmentation within 

the internal market, but also implies the possibility of “reverse discrimination*. Let us see 

how the Court handled these constitutional issues in its jurisprudence.

c) The rise o f minimum harmonization: From dual to cooperative federalism

aa) From uniformity to differentiation: The free  movement o f goods and national powers

In order to analyse the rise of minimum harmonization and the move towards more 

legislative differentiation within the internal market, let us take a step back to the “old 

approach” to harmonization. What were the constitutional principles governing total 

harmonization? What was the judicial reaction to the transition from total to minimum 

harmonization?

Let us first take a brief look at the jurisprudence of the European Court in the context of 

total harmonization. Criminal proceedings had been brought in 1978 against the head of an 

Italian undertaking manufacturing solvents and varnishes. Ratti was charged with the

im  white Paper, point, 76

no CIA Security International SA v Signalson SA and Securitel SPRL, Case C-194/94, para. 44. Article 8 (1) o f the 
Directive reads as follows: 'Subject to Article 10, Member Sates shall immediately communicate to the Commission 
any draft technical regulation, except where it merely transposes the full text o f an international or European 
standard, in which case information regarding the relevant standards shall suffice; they shall also let the 
Commission have a statement of the grounds which make the enactment of such a technical regulation necessary, 
where these have not already been made clear in the d ra ft..."

111 Recitals 8 and nine read: 'Whereas, however, the horizontal nature o f this Directive does not allow, at the initial 
stage, the inclusion in the compulsory indications o f all the indications which must be added to the list applying in 
principle to the whole range of foodstuffs; whereas, during the second stage, Community provisions should be 
adopted, aimed at supplementing the existing rules; whereas it would accordingly seem necessary to adopt as a 
matter o f priority Community provisions regarding the indication of certain ingredients in the sales description or 
by indicating a quantity; whereas, furthermore, if  in the absence of Community rules of a specific nature Member 
States should retain the right to lay down certain national provisions which may be added to the general provisions 
of this Directive, nevertheless these provisions should be subject to a Community procedure.'
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violation of Italian labelling laws.112 The Italian legislation obliged manufacturers of those 

products to affix labels indicating the total percentage o f particular substances. The stricter 

Italian legislation thus appeared to conflict with the substance of the Community measure. 

In fact, Italy had failed to implement Directive no 73/173 on the classification, packaging 

and labelling of dangerous preparations (solvents).113 The Community act, based on Article 

94 EC, had been adopted in light o f “considerable differences" in the national legal orders, 

which constituted a barrier to trade and thus “directly affected the establishment and 

functioning of the market in dangerous preparations such as solvents".114 To eliminate these 

differences, the Directive prohibited Member States to “restrict or impede on the grounds of 

classification, packaging or labelling the placing on the market of dangerous preparations 

which satisfy the requirements of the Directive”.115

The loyal national court referred a number of preliminary questions to the European Court. 

While the first part of the judgment shall not interest us here,116 the second and third 

questions concerned the material “incompatibility"117 of. the Community and the national 

legislation. The central issue here was “whether, in incorporating the provisions of the 

Directive on solvents into its national legal order, the State to which it is addressed may 

prescribe ‘obligations and limitations which are more precise and detailed than, or at least 

different from, those set out in the Directive” .118 119 Granted that a directive could be directly 

effective in the national legal orders, the national court was therefore concerned with the 

pre-emptive effect of the Community Directive at issue vis-à-vis stricter national laws.

The Court did indeed find the directive to be directly effective and found that it pre-empted 

the stricter Italian legislation. Looking at the combined effect of Article 3 to 8 of the 

Directive, any solvents that complied with provisions of the Directive should be allowed to be 

placed on the common market. Member States were therefore:

'not entitled to maintain, parallel with the rules laid down by the Directive for imports, different rules for 

the domestic market. Thus it is a consequence of the system introduced by Directive No 73/173 that a 

Member State may not introduce into its national legislation conditions which are more restrictive than 

those laid down in the directive in question, or which are even more detailed or in any event different, as 

regards the classification, packaging and labelling o f solvents an that this prohibition on the imposition of 

restrictions not provided for applies both to the direct marketing o f the products on the home market and 

to imported products.*11*

112 Criminal proceedings against TuUia Ratti, Case 148/78

113 [1973] OJ L 189 P. 7

114 Criminal proceedings against Tullio Ratti, Case 148/78, paras. 10-11

115 Article 8 o f the Directive. The Court held that 'although it lays down a general duty, it has no independent 
value, being no more than the necessary complement of the substantive provisions contained in the aforesaid 
articles and designed to ensure the free movement o f products in question” (ibid., para. 13).

116 The national court had raised 'the general problem o f the legal nature o f the provisions of a directive adopted 
under [Article 249] o f the Treaty” (ibid., para. 18).

117 Ibid., para. 29

118 Ibid., para.25

119 Ibid., paras. 26-27
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Stricter national provisions were consequently not permitted as they would go beyond the 

terms laid down in the Directive.120 In addition to the possible conflict of the national 

legislation with Community legislation, the prudent national court had also asked whether 

the national law “nevertheless”121 constituted an obstacle to the free movement of goods -  a 

question the European Court chose to understand as an “allusion” to the applicability of 

Article 30 EC. Consistent with its earlier ruling in Simmenthat,122 the Court clarified the 

premises of the total harmonization regime: “(W]hen, pursuant to [Article 94] of the Treaty, 

Community directives provide for the harmonization of measures necessary to ensure the 

protection of the health of humans and animals and establish Community procedures to 

supervise compliance therewith, recourse to [Article 30] ceases to be justified].]”123 Unilateral 

national measures within the scope of the Directive could no longer be excused by reference 

to Article 30. Within its field of application, the Community legislation would provide a ll the 

answers and pre-empt any conflicting national measures. The validity of the national 

measure was thus to be assessed by reference to, and within the framework of, the Directive 

alone.

The constitutional principles structuring the relationship between Community and national 

legislation were developed in subsequent jurisprudence. The enduring validity of the 

constitutional paradigm of total harmonization might be gauged by the degree of similarity 

with which the Court continued to analyse legislative conflicts in a case decided a decade 

after the Court had pronounced the basic parameters of this relationship. In Commission v 

Kingdom of Denmark,124 the Court scrutinised the relationship between Directive 79/831 

approximating national provisions on the classification, packaging and labelling of 

dangerous substances and preparations and the Danish implementing legislation. The 

Directive had been designed to reinforce controls to protect humans and the environment

130 Ibid,, para 33

121 Ibid., para 34

122 According to the famous phrase o f the first Simmenthcd ruling: “ [Article 30] is not designed to reserve certain 
matters to the exclusive jurisdiction of Member States but permits national laws to derogate from the principle of 
the free movement o f goods to the extent to which such derogation is and continues to be justified for the 
attainment of the objectives referred to in that article" (Simmenthal SpA u Ministere des finances Italien, Case 35-76, 
para. 14). Subsequent jurisprudence on the meaning of the Simmenihal / ruling clarified that that any type of 
harmonization would block Article 30. Only in cases o f complete harmonization would the Member States cease to 
be entitled to justify national measures hindering trade by recourse to that article: “Finally, as the Court has 
explained, in particular in its judgment in Carlo Tedeschi v Denkavit Commercials s.r.L, Case 5-77, recourse to 
[Article 30] ceases to be justified only if, pursuant to [Article 94], Community directives provide for the complete 
harmonization o f national laws. It must therefore be accepted that where the approximation o f the laws of the 
Member States has not yet been achieved in a given field the corresponding national laws may place obstacles in 
the way of the principle o f free movement in so far as the obstacles in question are justified by one of the grounds 
set out in (Article 30| o f the Treaty or by imperative requirements." (Denkavit Futtermittel GmbH v Land Baden- 
Württemberg, Case C-39/90, para. 19)

This point has recently been made in Criminal proceedings against Walter Hahn, Case 121/00, para.34: “However, 
although, in the absence o f complete harmonization in the field, the Member States may prescribe the standards 
which products intended for human consumption must satisfy in their own territories, the national provisions in 
question cannot be exempt from the application of Articles 28 EC and 30 EC|.]"

133 Criminal proceedings against TuUio Ratti, Case 148/78, para. 36

134 Commission o f  the European Communities v Kingdom o f Denmark, Case 278/85
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against potential risks which could arise from the placing on the market of new 

substances.125 126 The regulatory core of the new mechanism was a notification requirement 

imposed on the manufacturer or importer of those substances, which the Danish 

government had modified so as to impose stricter national standards. The Commission 

brought proceedings for wrongful implementation, while the Danes defended themselves by 

denying that the provision was contrary to the Directive even though the national rule was 

* wider than that provided fo r in the Directive”.nb Stricter health and environmental 

standards, according to the Danish government, could not be in conflict with the 

Community legislation since the former pursued the same objective as the latter.

The Court disagreed, noting that Directive 79/831 was designed to pursue two objectives: 

the protection of the population and the environment and the elimination of obstacles to 

intra-Community trade in dangerous substances.127 For the second purpose, the directive 

contained a free movement clause.128 Taking inspiration from the general scheme of the 

Community measure, the Court found that “the Community legislature has laid down an  

exhaustive set of rules governing the notification, classification, packaging and labelling o f  

substances, both old and new, and that it has not left to the Member States any scope to  

introduce other measures in their national legislation. (...) (T]he protection o f man and th e 

environment is only one of the objectives of the directive; the other objective is to eliminate 

obstacles to trade in the substances in question within the Community. Consequently, the 

rules of the directive relating to notification are not meant to be rules providing a minimum 

degree o f protection which leaves the Member States free to widen the obligation provided 

for therein, but are intended to be exhaustive.”129 A “widening of the exception provided fo r  

by the Directive”, the Court later explained, “was not intended by the Community 

legislature”.130 Stricter national standards on the issue of notification would fall foul of th e 

legislative measure, because they would depart from the uniform Community standard set 

in the harmonising measure. The stricter national measure was consequently contrary to 

the Community legislation.131

125 First recital o f the Directive.

126 Commission o f  the European Communities v Kingdom o f  Denmark, Case 278/85, para. 15

127 Ibid., para. 16

124 Article 22 o f the Directive expressly prohibited Member States to restrict or impede the placing on the market o f  
products which complied with the Directive, on grounds relating to notification, classification or labelling.

129 Commission o f  the European Communities v Kingdom o f Denmark, Case 278/85, para. 12 & 22

130 Ibid., para. 44

m  In this respect see Criminal proceedings against Gaetano Cremonini and Maria Luisa Vrankovich, Case 815/79, 
para. 6 : “The Directive was adopted on the basis of {Article 94] of the Treaty and aims to secure the approximation 
o f the provisions laid down by law, regulation or administrative action o f the Member States to the extent to which 
such provisions are likely to form technical obstacles to trade in such equipment. The purpose o f such a directive 
would be frustrated if the competent national authorities in the exercise o f the powers reserved to them relating to  
the form and method o f implementing the Directive did not keep within-the limits of the discretion outlined by th is 
Directive, because any overstepping of these limits might create new disparities and therefore fresh barriers to  
trade and as a result prevent the free movement of goods in a field in which the Community legislature had adopted 
provisions in order to ensure such freedom.”
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The ideal o f total harmonization is complete uniformity within the internal market: once the 

Community legislator has adopted common rules, they have to apply equally to all products 

within the internal market. The quality of Community legislation to penetrate purely internal 

situations -  constitutionally untouchable under free movement law -  is closely connected 

with a second distinctive characteristic of complete harmonization as opposed to primary 

law: the ideal of legal equality among all Community citizens translates into a prohibition of 

reverse discrimination once the Community legislation is in place. The paradigm of total 

harmonization was by definition informed by a strong notion o f the principle of legal equality 

within the Community: Since the terms of the Community legislation exclusively determined 

the rights and obligations of Community citizens, leaving no discretion to national 

authorities to establish more or less protective measures, the problem of legislative 

discrimination did not occur.132

Under the free movement provisions of Article 28 et seq., the Court had accepted the 

possibility of reverse discrimination and thus a certain degree of distorted competition.133 

The pre-emptive effect of Community legislation differs, consequently, from a classic free 

movement analysis: once total harmonization is in place, no reverse discrimination through 

stricter rules is allowed. The majority of the harmonization measures thus adopted during 

this period followed a triple aim. In addition to its facilitative and the protective function, 

Community intervention was also designed to eliminate distortions of competition within the 

internal market. Community harmonization under the old approach was thus linked to the 

principle o f equality among producers within the Community. It went farther than the mere 

elimination of obstacles to trade.

The conceptual connection between total harmonization, total free movement and total 

equality changes with the rise of minimum harmonization. Here, the Community legislator 

sets common mandatory standards, but allows additional national legislation on the issue. 

Minimum harmonization is normally employed in combination with the principle of mutual 

recognition.134 The possibility of reverse discrimination is thus an inbuilt characteristic as 

upward flexibility is typically limited to domestic situations. Where a Member State applies

132 Interestingly, it seems that the European Court originally transposed the “equalitarian* perspective even to the 
question as to whether stricter national standards -  where the Community legislator had expressly provided for 
them -  could be imposed on foreign goods as well. Indeed, some jurisprudence even suggests that where Member 
States had been given permission to adopt stricter national standards within their territory, the ‘ equalitarian” 
nature of Community legislation would require them to also extend those stricter national standards to imported 
goods in order to avoid the emergence o f discrimination.

>93 This constitutional philosophy was expressed in Criminal proceedings against Arthur Mathot, Case 98/86. 
Referring to its settled jurisprudence on the general principle of non-discrimination, the Court reinforced this result 
by finding that ‘ treatment which works to the detriment of national products as compared to imported products 
and which is put into effect by a Member State in a sector which is not subject to Community rules or in relation to 
which has been no harmonization of national laws does not come within the scope of Community law*. (Criminal 
proceedings against Arthur Mathot, Case 98/86, para.9)

,M There no conceptual or logical link between the two regulatory techniques, but the existence of a Community 
minimum standard will normally the precondition for the operation of mutual recognition of national standards 
(see: Behrens, Kommentar zu Streinz, in: U. Everting & W.-H. Roth (eds.), Mindestharmonisierung im Europäischen 
Binnenmarkt: Referate des 7. Bonner Eiuropa-Symposions vom 27. April 1996,46)
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stricter national standards to “purely internal situations” only, it will avoid being outlawed 

under the free movement provisions.

An excellent illustration of the use of the minimum harmonization technique for the 

regulation of product standards is provided by Gallaher.135 Imperial Tobacco and Rothmans 

International Tobacco had brought proceedings before the High Court of England to obtain a 

declaration that certain provisions of the British Tobacco Products Labelling (Safety) 

Regulations 1991 infringed Directive 89/622 concerning the labelling of tobacco products. 

Article 3(3) of the said Community measure required that the “indications concerned shall 

be printed on the side of cigarette packets, in the official language or languages of the 

country of final marketing in clearly legible print on a contrasting background so that at 

least 4 % of the corresponding surface is covered”. Reading the “at least” qualification as a 

provision allowing for stricter standards, the British government had tightened the 

obligation on manufacturers by stipulating that the specific warning ought to at least cover 

6% of the surfaces on which they are printed. Article 8 of the Directive provided that 

“Member States may not, for reasons of labelling, prohibit or restrict the sale of products 

which comply with this Directive” while they retained “the right of the Member States to lay 

down, in compliance with the Treaty, requirements concerning the import, sale and 

consumption of tobacco products which they deem necessary in order to protect public 

health, provided such requirements do not imply any changes to labelling as laid down in 

this Directive".

Anxious to respect the free movement clause in the Directive,136 the British measure 

excluded imports from the application of the stricter national labelling provisions. The 

applicants in the main proceedings had argued that the requirement that warnings cover at 

least 4% of the relevant surface area left no discretion to national legislators to adopt stricter 

national standards. Provisions of a Directive had to be applied uniformly to both domestic 

goods and imports; stricter conditions applicable to domestic products only would result in 

discrimination against British manufacturers, thus affecting equality of competition within 

the Internal Market. The Court was consequently asked to rule on the compatibility of the 

stricter national requirements with the Community harmonization.

The European Court’s answer contrasts strikingly with the ruling in RattL The Court read 

Article 8 of the Directive as relating only to imports and found an implied authorization to 

establish stricter standards for national products. The Court confined itself to pointing out 

that “common rules are not always identical in nature”. “Some of them give Member States 

no discretion to impose stricter requirements than those provided for in the directive”, while

135 The Queen v Secretary o f  State fo r  Health, ex parte Gallaher Ltd, Imperial Tobacco Ltd and Rothmans International 
Tobacco (UK) Ltd, Case C-l 1 /92

136 Article 8 reads: *1. Member States may not, for reasons of labelling, prohibit or restrict the sale of products 
which comply with this Directive. 2. The provisions o f this Directive do not affect the right of the Member States to 
lay down, in compliance with the Treaty, requirements concerning the import, sale and consumption of tobacco 
products which they deem necessary in order to protect public health, provided such requirements do not imply 
any changes to labelling as laid down in this Directive.

222



other provisions would “allow the Member States a degree of discretion“.137 Interpreting 

Article 3 and 8 of the Directive, the European Court found that

*It should be borne in mind that the directive, which was adopted pursuant to [Article 95 EC], is designed 

to eliminate barriers to trade which might arise as a result of differences in national provisions on the 

labelling o f tobacco products and thereby impede the establishment and operation of the internal market. 

With that end in view, the directive contains common rules concerning the health warnings to appear on 

the unit packet o f tobacco products and the indications of the tar and nicotine yields to appear on 

cigarette packets. (...)

The expression "at least" contained in both articles must be interpreted as meaning that, if they consider it 

necessary, Member States are at liberty to decide that the indications and warnings are to cover a greater 

surface area in view o f the level o f public awareness o f the health risks associated with tobacco 

consumption. (...) (TJhis interpretation o f the provisions may imply less favourable treatment for national 

products in comparison with imported products and leaves in existence some inequalities in conditions of 

competition. However, those consequences are attributable to the degree o f harmonization sought by the 

provisions in question, which lay down minimum requirements.13®

The Court -  following the Community legislator’s intention -  thus allowed for stricter 

national measures. Such measures must not restrict intra-Community trade, and 

consequently could not be applied to imported goods. This followed from the aim of the 

directive to eliminate barriers to trade and Article 8 of the Directive: “Member States which 

have made use of the powers conferred by the provisions containing minimum requirements 

cannot, according to Article 8 of the directive, prohibit or restrict the sale within their 

territoiy of products imported from other Member States which comply with the 

directive.”139 The result of the constitutional regime of minimum harmonization will thus 

inevitably involve the possibility of reverse discrimination. A Member State can go beyond 

the Community standard but can only enforce its national legislative choice against its own 

citizens. Minimum harmonization is therefore by its very nature at odds with the ideal of 

totally undistorted competition within the internal market. A degree of legislative 

fragmentation would be the price to pay for allowing national legislators to express their 

social choices in addition to that of the (accumulated) Community legislator.

bb) The changing policies of harmonisation: From dual to cooperative federalism

Total harmonization and its regulatory ideal of uniformity proved unsustainable -  practically 

and politically. The old approach to harmonization was not reformed by Cassis de Dijon.

137 The Queen v Secretary o f  State fo r Health, ex parte Gallaher Ltd, Imperial Tobacco Ltd and Rothmans International 
Tobacco (UK) Ltd, Case C-l 1/92, paras. 12 & 14

» » Ibid., paras. 10 ,2 0  & 22

139 Ibid., para. 16
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However, the rise of the principle o f mutual recognition significantly reduced the scope of 

the harmonization programme. Legislative labours in the field of product requirements have 

been left to the national legislators and European private standardisation bodies. The 

identification o f the system of mutual recognition as de facto harmonization may go too 

far.140 The principle of mutual recognition legitimised national ‘differentiation within the 

core' project o f the common market and therefore brings the system close to the idea o f 

legislative subsidiarity.141 However, the diversity of national product standards was 

conditional on the absence of Community law. Once “common rules* had been adopted, 

national differentiation would disappear. Arguably, the new approach did not abandon the 

total harmonization method at first. Yet, the transition from vertical “product” 

harmonization to the horizontal harmonization of essential health and safety requirements 

opened the way for stricter national standards. The balance struck in minimum 

harmonization is to allow Member States to impose stricter national standards on their 

products. With regard to its own territoiy, a Member State can supplement Community 

legislation. It must not, however, hinder free movement by imposing these stricter national 

standards on imports or exports.

Does the transition from the “old” to the “new” harmonization method trigger a transition 

from a dual to a more cooperative federalism? Total and optional harmonization are, in their 

own distinct ways, informed by a philosophy of dual federalism: Total harmonization simply 

excludes national legislative choices from the scope of the pre-empted field. Optional 

harmonization, while allowing national legislators the power to regulate the “internal 

situations” o f their national production, would nonetheless provide an “exhaustive” 

Community standard. The optional Community standard and the national standard would 

not co-operate; the latter would not supplement the former. The Community standard will 

not pre-empt the national standard, the two exist “in parallel”. Therefore it is misleading to 

identify optional harmonization as “partial” harmonization.

The move away from total harmonization has been a move away from field pre-emption. 

Softer forms of pre-emption now determine the relationship between Community measures 

and national legislation. Minimum harmonization generally stands for legislative 

cooperation: the Community standard and the national standards form a federal legislative 

entity that balances the need for uniformity with the desire for diversity. The rise of 

minimum harmonization presents a constitutional watershed as it permits legislative 

differentiation within the internal market after the Community has established common 

standards. Minimum harmonization acknowledges a legitimate legislative space for Member 

States within a legislative framework established by the Community. The spread of

140 This is the intriguing term used by P. Oliver, Measures o f  equivalent effect: a reappraisal, 214.

141 In a recent Commission Communication on ^Mutual Recognition', mutual recognition is viewed as an expression 
of subsidiarity. As it avoids the need for the systematic creation of rules at the Community level, it would allow 
greater respect for the local, regional and national traditions. See also: Commission Communication to the 
European Parliament and the Council, Mutual Recognition in the context o f the follow-up to the action plan for the 
Single Market, 16 June 1999.
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minimum harmonization as a general harmonization method therefore indicates a trend 

towards cooperative federalism in the Community legal order. National legislators can 

operate alongside the Community legislator. They would share competence in the respective 

policy field. The rise o f minimum harmonization as one dominant method of harmonization 

would thus represent another qualitative leap away from uniformity. Its subsidiarity 

overtones have given it a special status within the Community legal order.142

143 See the Presidency Conclusions o f the Edinburgh Council: ‘ Community measures should leave as much scope 
for national decision as possible!-] (...) Where it is necessary to set standards at Community level, consideration 
should be given to setting minimum standards, with freedom for Member States to set higher national standards, 
not only in the areas where the Treaty so requires ([137 (4), 176]) but also in other areas where this would not 
conflict with the objectives o f the proposed measure or with the Treaty.” (Bulletin EC 12-1992,9 at 15)
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Vm . Sharing Legislative Powers -  continued

3. Federalism and the CAP: The “Holiest” o f Community Policies and the Principle of 

Legislative Pre-emption

When the EC was founded, agricultural production in the Community was still 

characterized by insufficiency. In most o f the European states, agricultural production was 

subject to national policies that actively intervened in the market to ensure a degree of self- 

sufficiency. Two options therefore existed in 1957. The EC Treaty could exclude agricultural 

products from the principles o f the common market. Alternatively, the Treaty could include 

agriculture but would replace national agricultural policies with a common agricultural 

policy.1 The first option proved unacceptable to the “agricultural" countries of the EC: 

Freedom of movement for industrial goods but not agricultural goods would have 

unquestionably tilted the balance in favour of German industrial export trade.2 The Treaty 

thus did include agricultural products within the scope of the common market, but 

established a special regime for them.3

The EC Treaty dedicated a separate title to agriculture, whose opening article confirmed that 

“[tjhe common market shall extend to agriculture and trade in agricultural products*. 

Agricultural products were however not assimilated to normal industrial goods. The normal 

principles o f the common market would only apply “save as otherwise provided in 33-38 

EC".4 The agricultural regime constituted a collective lex specialis to the normal 

constitutional principles governing the common market. The reason behind this special 

status was the strong nexus between the common market and a common policy. This 

constitutional link was clarified in the very first provision: “The operation and development 

o f the common market for agricultural products must be accompanied by the establishment 

of a common agricultural policy.*5 The objectives of this common agricultural policy were to 

include the increase of agricultural productivity, the guarantee of a fair standard of living for 

farmers and the stabilization of markets.6 In order to attain these objectives, the Treaty had 

anticipated the establishment of a “common organization o f agricultural markets* for each 

product via three regulatory mechanisms: (a) common rules on competition, (b) coordination

* Less integrated economic unions -  or example a free trade association such as EFTA or a customs union -  
typically leave agriculture outside their scope. For an excellent introduction into the “historical" conditions of the 
birth of the common agricultural policy, see: M. Melchior, The common agricultural Policy, 437-438.

2 For an analysis o f the geo-political situation, see: A. Moravcik, The Choice fo r Europe: social purpose and state 
power from Messina to Maastricht, Chapter 2.

3 A whole title (ex-articles 38-47) was devoted to agriculture. The opening article 38 provided that: “The common 
market shall extend to agriculture and trade in agricultural products", while adding that this was only the case 
“ [s]ave as otherwise provided in Articles 39-46".

4 Article 32 (l)and  (2) EC

s Article 32 (4) EC (emphasis added)

6 Article 33 (1) a-c
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of national market organizations, or (c) European market organization.7 (The distinction has 

been of ‘‘little importance since the third form has invariably been adopted".8)

The connection between negative and positive integration, and the extent to which market 

unity and unity o f policy constituted an entity, predestined the common agricultural policy 

(CAP) to become the “most developed and coherent field of Community law".9 Possessing 

arguably the highest degree o f uniformity in the Treaty has given the CAP a unique position 

in European constitutional law.10 The generally held belief is that once the Community 

intervenes, the Community’s competence becomes “exclusive" through an “occupation of the 

field” and the total exclusion of the Member States.11

a) Common market organizations and price mechanisms: Uniformity through legislative pre  

emption a /• ->

From the outset, the Treaty had envisaged a “vertical" approach to the regulation o f 

agricultural markets: Each “product" listed in Annex I of the EC Treaty should be regulated 

by a common market organization.12 Each common market organization forms a closed unit 

with rules peculiar to the products to which it applies. The Treaty had provided the 

Community legislator with a wide spectrum of possible regulatory measures. The scope and 

nature of a common organization could range from the “regulation of prices, aids for the 

production and marketing o f the various products, storage and carryover arrangements" as 

well as a “common machinery for stabilizing imports or exports”.13 The Member States were 

under an obligation to develop the CAP by degrees during the transitional period. Common

7 Article 34 (1)

8 F. G. SnydeT, Law o f  the Common Agricultural Policy, 71

The distinction between these three intervention methods has not been consistently maintained by the Community 
legislator in the past. Constitutional practice has instead preferred the expression common market organization that 
combined elements from each method (M. Melchior, The common agricultural Policy, 443).

9 R. Barents, 77ie Agricultural Law o f  the EC, 366

10 “|T]he CAP price system may seem to be an exception to the capitalist market ideology which is often considered 
to be embodied in  the Rome Treaty. In fact, it forms part o f a regulatory system which represents one pole of the 
policy spectrum in the Community’s mixed economy.* (F. G. Snyder, Law o f the Common Agricultural Policy, 105)

11 G. Olmi, Politique agricole commune, 291, 298

12 Instances of “horizontal* legislation also existed since the 1970s: see, for example, the Commission Regulation 
645/75 (export levies) and Council Directive 79/112/EC of 18 December 1978 on the approximation of the laws of 
the Member States relating to the labelling, presentation and advertising of foodstuffs (OJ 1979 L 33, p. 1 ...). Some 
of these horizontal measures also follow a minimum harmonization approach. In Rewe-Zentralfinanz GmbH v 
Landwirtschaftskammer, Case 4-75, the Court identified Directive 69/466 -  admittedly based on Article 39 and 94 
EC -  as allowing for additional national measures. For an exemplary list o f minimum harmonization in the field of 
agriculture, see: M. Wagner, Das Konzept der Mindestharmonisierung, 179-183.

>3 Article 34 (2)
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organizations for the markets should have been brought into force by the end of the period 

“at the latest".14

In the history of European integration, the regulation of common prices became the most 

prominent intervention method for the common agricultural policy. The price intervention 

system had been designed for the regulation of internal and external trade of Community 

agricultural products. The central idea behind the price regulation was the “market 

principle", according to which agricultural producers had to obtain their income from the 

market place, not from Community funds. To secure the survival of the European 

agricultural sector and stabilize the markets, a sophisticated intervention system had been 

established to keep Community prices at a constant level.15 The basic model of a CMO 

would consequently be characterized by the presence of a price mechanism.16 The structure

14 Ex-Article 40 (1) EEC (repealed). Common market organizations should have been established by the end o f the 
transitional period. This was in fact achieved for most products, with the notable exceptions of alcohol, potatoes 
and sheepmeat. The existence of such a deadline might have suggested to some the existence o f an exclusive policy. 
Various academic commentators indeed refereed to the “exclusive powers* o f the EC under agriculture: “In relation 
to agriculture, however, Community rules seek not only to control but actively to manage the markets. It is an area 
where the exclusive competence of the Community as against that of individual Member States stretches furthest” 
(M. Blumental, Implementing the Common Agricultural Policy: Aspects of the Limitations on the Powers o f  the Member 
States, 32). The Court, however, extended the exclusivity path that it had followed in relation to the CCP to the 
CAP.

Originally, it was thought that by virtue o f Articles 37 and 38 EC and ex-ArticIe 45 EEC (repealed) national 
organizations of the market could be maintained until they had been replaced by common market organizations. 
This view was even taken by the Commission. However, in M. Charmasson v Minister fo r  Economic Affairs and 
Finance, Case 48-74, the Court disagreed in relation to the free movement of goods provisions. The protected 
position of the national market organizations would only last until the end of the transitional period. This doctrine 
was reaffirmed in Commission of the European Communities v Ireland, Case 288/83, in which the Court stated that 
“agricultural products in respect o f which a common organization of the market has not been established are 
subject to the general rules of the common market with regard to importation, exportation and movement within 
the Community".

However, while the free movement rules will apply automatically to agricultural products, not all normal Treaty 
rules will apply. The EC Treaty’s state aid rules, in particular, will only apply where the national market 
organisations have been replaced by a common market organisation for the given product; hence the continued use 
o f countervailing duties under Article 38 EC {cf. J.A. Usher, EC Agricultural Law, 19).

15 Public authorities will be authorized to intervene in the common market to adjust the balance between supply 
and demand so as to keep prices at the desired level. The classical price model comprised three common price 
concepts: the target price, intervention price and the threshold price. The intervention price was the price at which 
the producer would be able to sell his produce to a public agency if no higher price could be obtained on the 
market. The target price represented the price at which imports from third countries may be purchased. The 
threshold price was a reflection of target price for imports. The Treaty did not lie down the criteria for determining 
prices. The prices could therefore be set freely on a “contractual" basis, thus leaving it to intergovernmental 
bargaining. This “free price formation* was a feature o f most market organizations. The annual setting of these 
agricultural prices pursuant to the procedure set out in Article 37 (2) EC has been a ritual ever since the 
establishment of the CAP and does not lack elements o f a policy melodrama.

16 The basic model o f such an organisation would take the following form: “1. The first article o f each basic 
regulation indicates the scope of the common market organization through the enumeration of the products 
concerned. 2. Then follow the provisions on the internal market regime, usually under the heading 'common prices’ 
or 'production aid’, the two main instruments to regulate the internal market. These sections deal with the fixing of 
common prices ad the principal rules on the various supporting mechanisms, like intervention buying and private 
storage arrangements. 3. The heading ‘external trade’ concerns provisions on the system of import levies and export 
refunds, together with the regime of import and export licenses and a safeguard clause. 4. The last part consists of 
general and mainly identical provisions with respect to state aids, international trade (reference to [Article 131]), 
institutional matters (management committees) and financing." (R. Barents, The Agricultural Law o f the EC, 78-9)

F. Snyder distinguishes three groups o f common market organizations: those that provide for complete, partial or 
no price guarantee (F. G. Snyder, Law o f the Common Agricultural Policy, 73) A  complete price guarantee is provided 
for products that constitute an important component o f farm income (cereal, rice, sugar, and milk products). For 
products that are o f less economic importance for farm income, the price mechanism will either be conditional 
(pigmeat, wine), or the Community policy is limited to a frontier mechanism (poultiymeat, eggs). G. Olmi 
distinguishes between CMO that provide price guarantees (cereals, rice, sugar, diary products, etc.), CMO that 
provide for production aids (olive oil, tobacco, etc.) and those CMO that provide no guarantee (trees, flowers) (c f  
Commentaire Megret (1991), vol.2 -  PAC, pp.-158-229
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of Community agricultural policy was characterized by product support, not direct producer 

support. Common prices were at the heart of the CAP; they were so essential that “the 

common agricultural policy and the common price policy were almost identical concepts’ .17

This organizational structure had important consequences for the division of legislative 

powers between the Community and the Member States. To what extent would national 

legislators interfere with a (fully-fledged) common market organization? This was the 

burning legal issue in the 1970s. The question was “whether the compatibility of national 

legislation with the rules of the common organization should be tested in relation to the 

scope o f the regulations forming the common organization as a whole, or simply in relation to 

the specific provisions in those regulations”1* The two approaches resurfaced in the early 

jurisprudence o f the European Court and have been respectively referred to as the 

“conceptualist-federalist* and the “pragmatic” approach; both being an expression of an 

emergent doctrine of Community pre-emption.

In light of the general discussion of the doctrine o f pre-emption, these categories 

nonetheless do not prove too helpful. First, the ECJ hardly ever used a purely conceptual- 

federalist approach to oust national measures, because the very existence of a CMO a priori 

precluded all national action within its scope.19 It was therefore easy to find that the Court 

had settled on the pragmatic side by the mid-1970s.20 Second, labelling the lion’s share of

17 R. Barents, The Agricultural Law o f the EC, 89. In 1994, agricultural legislation mainly concerned CMO and 
related to market and price policy, i.e. 75 %  of regulations and directives in force {ibid., 305). In Hoffmann's 
Stärkefabriken AG v Hauptzollamt Bielefeld, Case 2-77, para. 16 the European Court stated that "the annual fixing 
o f agricultural prices indeed constitutes a basic economic feature o f the common agricultural policy as it is at 
present implemented".

18 J. A. Usher, The effects o f Common Organizations and policies on the Powers o f a Member State, 430

19 There are, admittedly, a few scattered rhetorical pieces that use a purely conceptualist-federalist approach. See, 
for instance, Hannoversche Zucker AG Rethen-Weetzen v Hauptzollamt Hannover, Case 159-73, para.4: “The rules o f 
the common organization o f the market in sugar must be regarded as forming a complete system in the sense that 
it does not leave the Member States the power to fill such a lacuna by resorting to their national law. It is thus 
proper to seek a solution in the light of the aims and objectives of the common organization of the market, taking 
account of considerations o f a practical and administrative nature."

In Filippo Galli, Case 31-74, we encounter the following seemingly conceptualist-federalist passage: “Although the 
incompatibility o f national measures intended to influence the formation o f prices may be particularly apparent in 
the case o f market organizations comprising a Community price formation system, it is none the less true that the 
very existence o f a common organization o f  the market in the sense o f  [Article 37 (2)(c)J has the effect o f  precluding 
Member States from  adopting in the sector in question unilateral measures capable o f  impeding intra-Community 
tradd* (para. 27). The “very existence" argument has been chiefly responsible for reading Galli as emblematic o f the 
conceptualist-federal approach. The author o f the early note even concluded: “The Galli judgement is the clearest 
and the most extreme expression o f the conceptualist-federalist theory. [...] The only question to be examined, 
according to the Court, concerned the scope of the subject-matter covered by the Community regime." (M. 
Waelbroeck, The Emergent Doctrine o f  Community Pre-emption -  Consent and Re-delegation, 559) However, a close 
reading shows that only those national measures that impede the Community system will be pre-empted through 
the “very existence" o f a CMO.

The dichotomy posed by early commentators between a conceptual-federalist approach that would preclude all 
unilateral action within the scope o f a CMO and the pragmatic approach according to which national legislation 
was permitted if it was not incompatible with the CMO thus represent false alternatives. The Court has always -  
leaving aside the mere “very existence" rhetoric in some cases -  employed a conflict criterion. What differs is the 
degree o f conflict required to determine a national measure's incompatibility with a CMO. Here, as will be seen in 
the present section, the Court has always preferred the abstract functional conflict criterion instead o f a specific 
conflict between rules.

20 M. Waelbroeck considered the conceptualist-federalist approach and the pragmatic approach as expressions of 
the emergent doctrine o f pre-emption. His fine and meticulous analysis o f the case law in the agricultural field 
revealed that “during an initial period, the Court did not base its decisions on the pre-emption doctrine as such, but 
on the exclusionary effect of the type of legal acts employed, i.e. regulations. Thereupon followed a period of 
hesitation between the pragmatic and the conceptualist-federal approach. Since 1976, the pragmatic approach
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the case-law as “pragmatic” at best evades the issue of which conflict criterion is employed; 

at worst, it (wrongly) suggests a specific conflict criterion underlying the pragmatic approach 

of the Court. The Court's approach in relation to agricultural market organizations has, 

however, never been based on a concrete conflict analysis. Since the early days of the 

common market organizations, the Court protected the integrity of Community system by 

means of a strong version of “aim” pre-emption that in effect came close to field pre-emption. 

In order to identify the constitutional principles that underlie the division of legislative 

powers in the agricultural fields governed by a CMO, let us dive into some of the agricultural 

case law. Two specific constitutional issues shall be investigated in particular: first, what is 

the scope of legislative pre-emption within this part o f the agricultural law? Second, when 

have Member States been allowed to adopt unilateral measures for a product governed by a 

CMO?

ad) The pre-emptive scope o f CMO: The unity o f the common market

The constitutional principles governing the doctrine o f pre-emption inside common market 

organizations come to the fore in G allt21 Here, an Italian decree controlled the prices of 

goods produced or distributed by large scale firms. The national measure was reviewed in 

the light of two common market organizations. In relations to cereals, the Community 

legislator had established a common price system and the Community legislation had been 

intended “to create for the Community a ‘single market’ in cereals subject to common 

admini stration. ”22

In order to bring about this single market, the Regulation established a system comprising a set of 

material rules and of powers, including a framework o f organization calculated to meet all foreseeable 

situations. In fact, a  central place in this system is held by the “price ...system’ provided for by Article 1 of 

the Regulation and applicable, by way o f Article 2(3), at the production and the wholesale stage. The 

purpose of this price system is to make possible complete freedom  o f trade within the Community and to 

regulate external trade accordingly, all in accordance with the objectives pursued by the common 

agricultural policy. So as to ensure the freedom o f internal trade the Regulation comprises a set o f  rules 

intended to eliminate both the obstacles to free movement o f  goods and all distortions in intra-Community 

trade due to market intervention by Member States other than that authorized by the Regulation itself. (...) 

Such a system excludes any national system regulation i f  impeding directly or indirectly, actually or 

potentially, trade within the Community. Consequently, as concerns more particularly the price system,

appears to have prevailed." {ibid., at 555) The same conclusion is reached by a second commentator: “It would now 
appear to be settled that the mere existence of a  common organization does not per se exclude national legislation 
relating to its subject-matter, but care must be taken to ensure that the national legislation does not conflict with 
the specific provisions of that common organization, with the aims and objectives which may be deduced from 
those provisions or with general provisions of Community law which may apply within their scope.’  (J. A. Usher, 
The ejects o f Common Organizations and policies on the Powers o f  a Member State, 443)

21 Filippo Calli, Case 31-74

29 Ibid., para.9
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any national provisions, the effect o f which is to distort the formation of prices as brought about within 

the framework o f the Community provisions applicable, are incompatible with the Regulation. 23

The Court concluded that “in sectors covered by a common organization o f the market -  even 

more so when this organization is based on a common price system -  Member States can no 

longer interfere through national provisions taken unilaterally in the machinery of price 

formation established under the common organization*. National legislation falling within 

this field would conflict with the Community legislation as well as with the “general 

provision of the second paragraph o f [Article 10] o f the Treaty according to which Member 

States must abstain from ‘any measure which could jeopardize’ the attainment of the 

objectives of the Treaty.”24

What was the reason given by the Court for this wide conflict criterion? The Community 

legislator had intended to create a real single market in cereals characterized by “complete 

freedom of trade” in which “all distortions” of competition due to national legislation were 

eliminated. Having created a complete system within its regulatory scope, the Member 

States could only legislate where specifically authorized to do so by the federal legislation. 

The nexus between the intention o f the Community legislator to create a true “single 

market” in the product in question and the strength of the pre-emptive effect of the 

Community legislation re-emerged in Pigs Marketing Board v Redmond.25 Here, the Court 

had to deal with the common market organization in pigmeat and found that

"the common organization of the market in pigmeat. like the other common market organizations, is based 

on the concept o f an open market to which every producer has free access and the functioning of which is 

regulated solely by the instruments provided for by that organization. Hence any provision or national 

practices which might alter the patters o f imports or exports or influence the formation o f market prices by 

preventing producers from buying and selling freely within the State in which they are established, or in 

any other Member State, in conditions laid down by Community rules and from taking advantage directly 

o f intervention measures or any other measures for regulating the market laid down by the common 

organization are incompatible with the principles of such organization of the market.”26

Therefore, the Court concluded, “any intervention by a Member State or its regional or 

subordinate authorities in the market machinery apart from such intervention as may be 

specifically laid down by the Community Regulation runs the risk of obstructing the 

functioning of the common organization of the market and of creating unjustified 

advantages for certain groups of producers or consumera to the prejudice of the economy of 

other Member States or of other economic groups within the Community”.27 The near total

23 Ibid., paras. 8-15 .

24 Ibid., paras. 29-30

25 pigs Marketing Board v Raymond Redmond, Case 83/78

26 Ibid., paras. 57-8

27 Ibid., para.60
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pre-emption of Member States from any autonomous legislative action within the scope of 

common market organization was reinforced in a series of subsequent cases during the 

same period.28 Within such a uniform regime, the silence o f the Community legislator 

represented a conscious policy choice and not a legislative gap that national supplementary 

legislation could close.

This constitutional consequence derived from the strong pre-emption logic inherent in CMO 

and was spelt out in van den Hazel.29 The Court was asked to give a ruling on the 

compatibility of a national measure that restricted the slaughtering of poultry with the 

common organization of the market in poultrymeat. Noting that there was no concrete 

conflict of the national measure with a specific provision in the CMO, the Court found the 

silence of the Community legislator to be significant: “|T]he absence’*, stated the Court, “does 

not stem from an omission or from an intention to leave measures of this nature to the 

appraisal of the Member States but is rather the consequence o f a considered choice of 

economic policy of relying essentially on market forces to attain the desired balance”.30 The 

CMO was based on “freedom o f commercial transactions under conditions of genuine 

competition”31 and would exclude all autonomous national action since “uncoordinated 

action is of such a nature as to cause discrimination between producers’  and “distort trade 

between Member States”.32 The Court’s ruling suggested that silence on a certain point 

would mean deliberate silence.33 There was thus a presumption of exhaustive regulation

28 See, inter alia, Francesco Bussone v Ministère italien de l'agriculture, Case 31/78, pasas, 43 & 46: In the “absence 
o f express provisions on the compatibility with the organization of the market established by [the} Regulation ... it is 
necessary to seek the solution to the question asked in the light o f the aims and objectives of the regulations within 
the context o f the principles laid down by the Treaty itself." The Court noted that the Regulation did not seek to 
establish uniform prices, but that the organisation was "based on freedom o f commercial transactions under fair 
competitive conditions* It concluded that “such a scheme precludes the adoption o f nay national rules which may 
hinder, directly or indirectly, actually or potentially, trade within the Community it does not preclude the adoption 
of national rules where the practical application o f the system itself and o f its detailed rules has specifically been 
entrusted to the Member States*. The Court upheld the Italian measure.

In Pigs and Bacon Commission u Me Carren and Company Limited, the Court had to decide on the compatibility of a 
levy intended to subsidize export marketing with, inter alia. Regulation 2759/75 on the common organization of the 
market in pigmeat. Having repeated that “once the Community has, pursuant to [Article 34] of the Treaty, legislated 
for the establishment o f the common organization o f the market in a given sector, Member States are under an 
obligation to refrain from taking any measure which might undermine or create exceptions to it* (para. 14), the 
Court considered the marketing system the Community had set up by the Regulation as “intended to ensure the 
freedom of trade within the Community by the abolition both of barriers to trade and o f all distortions in intra- 
Community trade and hence precludes any intervention by Member States in the market otherwise than as expressly 
laid down by the Regulation itself (ibid). The Court consequently found the national levy “incompatible with the 
rules" on the free movement of goods “ and more particularly under the provisions of Regulation 2759/75" (para. 17).

Similarly strong formulations are used in Apple and Pear Development Council v K.J. Lewis Ltd and others, Case 
222/82, where the Court inspected the common organisation of the market in fruit and vegetables (Regulation 
1035/72), finding that “an exhaustive system of quality standards applicable to the products in question’  existed, 
therefore preventing national authorities from imposing unilateral quality requirements unless the Community 
legislation itself provided for such a power. Even though the Court left it to the national court to investigate 
whether the national measure was ‘ incompatible with Community law* (para. 25), the strong reference to the 
“exhaustive" nature of the Community system makes it appear an empty phrase.

29 Officier van Justitie v Beert van den Hazel, Case 111-76

30 Ibid., para.16

31 Ibid., para. 18

32 Ibid., para.22

33 This is not always the case, see discussion below.
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and the secondary exclusivity of the Community’s power in the field. This presumption 

holds even today.34

However, the jurisprudence cited also shows that the Court does not employ the strongest 

possible version of pre-emption, i.e. field pre-emption. National legislation is not found to 

violate Community law because the Community has established a CMO. Not every CMO 

represents a complete system that exhaustively regulates all aspects falling within its 

scope.35 In the majority of cases, it is not the mere existence of a CMO that precludes all 

unilateral action falling within the conceptual scope of the legislative system established by 

Community secondary law. The Court employs a functional conflict criterion to oust 

supplementary national legislation: those national measures that limited the scope, impeded 

the proper functioning of the CMO, or jeopardized its aims would conflict with Community 

legislation. While not as potent as field pre-emption, the virility of this functional conflict 

criterion is nevertheless remarkable: “[A]ny provision or national practices which might alter 

the patterns o f imports or exports or influence the formation of market prices by preventing 

producers from buying and selling freely within the State in which they are established, or 

in any other Member State, in conditions laid down by Community rules and from taking 

advantage directly o f intervention measures or any other measures for regulating the market 

laid down by the common organization are incompatible with the principles of such 

organization o f the market".36

The “affect”-criterion selected by the Court in the context of CMO would draw an extensive 

protective field around the Community system. Were there conceptual limits to the 

functional field? In Galli, the Court had indicated that there might be limits to the “affect" 

pre-emption standard. Having its scope confined to the production and wholesale stage, the 

Community legislation had apparently left unaffected national powers in relation to price 

formation at the retail and consumption states “on the condition that they do not jeopardize 

the aims or functioning of the common organizations of the market in question”.37 The 

distinction suggested a weaker pre-emption standard for national legislation that lay outside 

the scope of the Community legislation. This reading was supported by Tasca and Sadam. 

These two cases concerned an Italian law that fixed maximum consumer prices for sugar 

against the common market organization for that product. Cautioning that “a strict 

distinction between maximum consumer prices and maximum prices applicable at previous 

marketing stages is difficult” “due to the fact that on the once hand price rules at the stage

34 See, for example: Cristoforo Bertinetio and Biraghi SpA, Case 22/99.

35 For the standard formulation, see Criminal proceedings against Karl Prantl, Case 16/83, para. 13: ‘ [0]nce rules on 
the common organization o f the market may be regarded as forming a complete system, the Member States no 
longer have competence in that field  unless the Community provides otherwise.” However, the Court never actually 
uses this conceptual-federalist argument to exclude national legislation. It is therefore somewhat problematic to 
summarize the agricultural jurisprudence as suggesting that "the modem principle is that the existence o f a 
common organization precludes unilateral national legislation on the matters which it covers, unless it can be 
shown to be incomplete in the sense o f not covering or not purporting to cover the matter at issue." (J.A. Usher, EC 
Agricultural Law, 156)

36 Pigs Marketing Board v Raymond Redmond, Case 83/78

37 Filippo Galli, Case 31-74, para. 34
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of the sale to the ultimate consumer may well have repercussions on the price formation at 

the previous states", the Court affirmed that national legislation dealing with the same 

marketing stages as the Community system will “run a greater risk of conflicting with the 

said system”. 36 * 38 The pre-emptive effect of a Community legislative piece could therefore go 

beyond its conceptual scope. Outside the conceptual scope of the Community measure, a 

weaker standard o f pre-emption would apply.39 40 41

Perhaps the clearest expression of the present pre-emption standard in an area covered by 

an agricultural organization has been the judgment in C om p a ss ion where the Court ruled 

that “where there is a regulation on the common organization of the market in a given 

sector, the Member States are under an obligation to refrain from taking any measures 

which might undermine or create exceptions to it (...). Rules which interfere with the proper 

functioning of a common organization of the market are also incompatible with such 

common organization, even if the matter in question has not been exhaustively regulated by 

it[.]”4,Insisting on the unity o f the common market, the Court has traditionally required a 

strict uniformity regime. A CMO represents a legislative system that typically tries to 

recreate “conditions for trade within the Community similar to those existing in a national

36 Ricardo Tasca, Case 65/75, para. 6 : Here, the Court devoted more time than it did in Filippo GaUi, Case 31-74 to 
lay down the criteria o f “how such incompatibility could arise* (ifaâJ., paras 8-13). The Court thus engaged in a 
concrete analysis of when such incompatibility could arise. Having looked at the sugar market, it held that a 
Member State would jeopardize the objectives o f the organisation, where it regulated prices in such a way as to 
directly or indirectly make it more difficult for sugar manufacturers to obtain the intervention price. The Court 
added that an indirect obstruction would exist where a national measure -  without regulating the price at the 
production stage -  fixed maximum selling prices for the wholesale or retail stages at such a low level that the 
producer found it actually impossible to sell at the intervention price. (“Thus a Member State in respect o f which 
the intervention price has been fixed at a level higher than the target price jeopardizes the objectives and the 
functioning of the sugar markets if it regulates the prices in such a way as directly or indirectly to make it difficult 
for the sugar manufacturers to obtain an ex-factory price at least equal to the said intervention price* {ibid., para. 
11).

See also : K. Lenaerts, Le Juge et la Constitution aux États-unis d'Amérique et dans l ’ordre juridique européen, 541 & 
544 : “La doctrine du conflit concret de normes a été développée dans tout son ampleur dans les affaires parallèles
Tasca et SADAM de 1976 (...) Cette approche est sans doute l ’expression la plus pure de la doctrine des 
compétences concurrentes. En effet, si la Cour de justice devait accepter trop facilement le caractère exhaustif d*un 
règlement communautaire, les compétences concurrentes qui reviennent aux Etats membres en vertu du traité 
CEE seraient fortement réduites, sans qu’on puisse réellement soutenir que la Communauté a voulu réglementer 
tous les aspects du domaine visé. En tant que complément de la doctrine des compétences concurrentes, la théorie 
du conflit concret de normes empêche par conséquent quYtne lacune non voulue consciemment apparaisse entre la 
sphère de compétence communautaire et la sphère de compétence nationale.»

39 This point has been defended by Usher: “In the result, despite the difficulties o f distinguishing the economic 
effects of price controls at different levels in the chain of distribution, it would appear that in areas subject to 
common organizations based on production prices, Member States have no power to enact legislation relating to 
prices at the production level: such legislation is presumed incompatible with the Community rules, whereas the 
compatibility o f national legislation governing prices at other marketing states with the Community rules must be 
considered in the light o f the circumstances o f each case. * (J.A. Usher, EC  Agricultural Law, 152) In Tasca, the 
Court fell back on a common conflict criterion: “It must therefore be concluded that the unilateral fixing by a 
Member State of maximum prices for the sale o f sugar, whatever the marketing stage in question, is incompatible 
with Regulation No 1009/67 once it jeopardizes the objectives and the functioning of the organization and in 
particular its system of prices." (Tasca, para.6 )

40 The Queen v Minister o f  Agriculture, Fisheries and Food, exporte Compassion in World Fanning Ltd., Case C -l /96

41 Ibid., para.41. A similar pronouncement had already been made in Association comité economique agricole 
regional fruits et legumes de Bretagne if A. Le Campion (CERAFEL), Case 218/85, para. 13: “In order to reply to the 
question raised by the national court it is therefore necessaiy to ascertain whether and to what extent Regulation 
No 1035/72 precluded the extension o f rules established by producers’ organizations to producers who are not 
members, either because the extention of those tules affedts a matter with which the common organization o f the 
market has dealt exhaustively or because the rules so extended are contrary to the provisions of Community law or 
interfere with the proper functioning of the common organization of the market*
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market".42 This uniformity has been a direct result of the legislative structure of a CAP 

characterized by price intervention:

[TIhe leading feature of price intervention is its uniform character, reflected by the single framework 

provided by the common market organizations and the centralization o f the legislation in the hands of the 

institutions, while the role of the Member States is mainly restricted to a strict application o f the rules to 

individual transactions. (...) Uniformity is thus the leading principle o f any form of price intervention. It 

guarantees a non-discriminatoiy treatment o f the operators concerned and thereby the effectiveness of the 

intervention measures. (...) The principle o f uniformity requires that price intervention has to take place 

on the basis of a single and comprehensive set o f rules in order to prevent any divergent application or 

interpretation. This feature exercises a considerable influence on the contents and nature of the 

agricultural legislation concerned. (...) (A) consequence o f the uniformity requirement is that, in principle, 

every element o f the intervention mechanism has to be regulated by the Community. As a result, common 

market organizations are characterized by a multitude o f explicit and implicit prohibitions for the Member 

States. The Court’s doctrine on the division of powers between the Community and Member States in the 

field of price intervention and the near-absolute prohibition o f any unilateral action can largely be 

explained in terms of the uniformity requirement. (...) A  single framework requires that nearly all relevant 

legislation has to be of a Community origin. (...) By its very nature price intervention cannot take the form 

o f framework legislation which has to be worked out by Member States according to their own situations 

and administrative structures.43

The powerful pre-emption standard applied in the agricultural field must thus be 

understood against the background of the chosen structure of Community intervention for 

this aspect of the common market. The CM Os represent the most integrated form of 

Community intervention under the Treaty. The fragility o f the price mechanism required 

that any national legislation that may affect it had to be banned as unlawful interference 

with the Community regulatory regime. Strict uniformity follows from the current structure 

of the CAP.44 In perhaps the most emblematic expression of this strict uniformity -  albeit 

one that should not be taken too seriously -the division of legislative powers between the 

Community and the Member States has been expressed in the following conceptualist- 

federalist rhetoric: “once the Community has established a common market organization in 

a particular sector, the Member States must refrain from taking any unilateral measure 

even if that measure is likely to support the common policy o f the Community. It is for the

42 Société coopérative ’Providence agricole de la Champagne'' v Office national interprofessionnel des céréales (ONIC), 
Case 4/79, para. 25

43 R. Barents, The Agricultural Law o f the EC, 227-8, 235-7

44 This has been reconfirmed in recent jurisprudence: *[I]n den Bereichen, die einer gemeinsamen Organisation 
unterliegen, und erst recht, wenn diese Organisation auf einem gemeinsamen Preissystem fußt, die Mitgliedstaaten 
nicht mehr befugt sind, durch einseitig erlassene nationale Vorschriften in den Mechanismus der Bildung 
deijenigen Preise einzugreifen, die in der gemeinsamen Marktorganisation auf der gleichen Produktionsstufe 
geregelt sind (...(Außerdem ist daraufhinzuweisen, dass das Funktionieren einer gemeinsamen Marktordnung und 
insbesondere auch die Bildung der Erzeugeipreise grundsätzlich durch allgemeine gemeinschaftsrechtliche 
Vorschriften, wie sie in der allgemeinen Regelung enthalten sind und jährlich angepasst werden, geregelt werden 
müssen, so dass besondere Eingriffe in diese Funktionsweise streng auf die ausdrücklich vorgesehenen Fälle 
begrenzt sind (.]" (A. H. Kuipers v Productschap Zuivel, Case C-283/03, para. 42,49)
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Community and not for a Member State to seek a solution to the problem described above in 

the context o f the common agricultural policy”.45

bb} Common market organizations and residual national legislative powers

To what extent do the Member States remain empowered to adopt unilateral measures after 

common market organizations have been established? Two different answers have been 

given in the jurisprudence of the European Court of Justice. The Court sometimes finds that 

a specific matter has not been harmonized at all and therefore accepts the residual powers 

of the Member States. (As we shall see below, this finding mainly occurs for matters not 

essential to a CMO.) Secondly, the Community legislator may have acknowledged the 

residual powers of the Member States through a specific authorization. The constitutional 

principle of residual powers has been expressed in the following way:

pjt is one of the fundamental characteristics o f a common organization o f the market that in the sectors 

concerned the Member States can no longer take action through national provisions adopted unilaterally 

(...). Their legislative competence can only be residual; it is limited to situations which are not governed by 

the Community rules and to cases where those rules expressly give them power to act. The organization o f 

the market at issue in this case is characterized, in the sectors referred to in Article 1 o f the Regulation, by 

comprehensive rules. (...) It is only in certain well defined respects that the Member States may adopt 

specific measures diverging or derogating from the common rules, either during a specified transitional 

period or in specified circumstances.46

The Community legislator may thus leave the harmonization of certain issues to future 

political agreement. How has the Court treated this legislative non liquet? The application of 

Community rules on the common organization of the market in wine provided the backdrop 

for the Court's review of a German decree in PrantL German legislation had limited the use 

of the Bocksbeutel bottle to quality wine produced in certain German regions, thus 

prohibiting the marketing of Italian wine in similarly shaped bottles. Apart from the obvious 

free movement issues touched upon, the Commission’s principal claim relied on the 

“exhaustive” character of the Community organization containing “all the necessary

45 3 Glocken GmbH and Gertraud Kritzinger v USL CentroSud and Provinda autonoma di Bolzano, Case 407/85, 
para.26. The Court made reference to Commission o f the European Communities v French Republic, Case 216/84, 
paras. 18-19, where the statement had already been less strong: “[OJnce the Community has established a common 
market organization in a particular sector, the Member States must refrain from taking any unilateral measure 
which consequently falls within the competence of the Community. It is therefore for the Community and not for a 
Member State to seek a solution to this problem in the context of the common agricultural policy. In this 
connection, it must be added that, even if they support a common policy of the Community, national measures may 
not conflict with one of the fundamental principles of the Community -  in this case that of the free movement o f 
goods -  unless they are justified by reasons recognized by Community law.“ The Court, however, often makes these 
conceptualist-federalist statements in the context o f free movement cases, where the existence of a CMO has but an 
accidental character.

46 Commission o f  the European Communities v Federal Republic o f Germany, Case 48/85, paras. 12-3
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provisions’*.47 The Court’s examination was, however, much more subtle. While it agreed 

that the common organization in wine “could be regarded as forming a complete system, 

especially as regards prices and intervention, trade with non-member countries, rules on 

production and oenological practices and as regards requirements relating to the 

designation of wines and labelling".

However, the Court observed that Article 54(1) o f Regulation No 337/79 expressly provided 

that “[t]he Council, acting by a qualified majority on a proposal from the Commission, shall 

adopt, as necessary, the rules relating to the designation and presentation of the products 

listed in Article 1. Until entry into force o f the rules referred to in the first subparagraph, the 

rules on this matter shall be those adopted by the Member States’*.48 The Community 

legislator had indeed acted under Article 54 of the Regulation to protect the use of a bottle 

know as “Flute d ’Alsace”. However, in light of the “secondary importance” of the question of 

bottle shapes for the fundamental principles of the CMO, the Court rejected the contention 

that the Community had thereby exhaustively harmonized the issue o f bottle shapes. The 

possibility of adopting national legislation to restrict the use of certain bottle shapes had 

therefore not been totally pre-empted by the Community legislation. The issue was only of 

secondary importance for the CMO and would not affect its proper functioning.49 (The Court 

seems here to draw on the idea of partial secondary exclusivity, as a later part of the 

judgment confirmed that the Community legislation was “particularly comprehensive” as 

regards the labelling of wines.50)

In Plimveeslachterij Midden-Nederland BV,51 a more assertive judicial conceptualisation was 

chosen. Decided only two weeks after Prantl, the case dealt with the CMO in poultrymeat.52

47 Ibid., para. 12

44 Ibid., para. 13-15

49 Jongeneel Kaas B V  and others v State o f  the Netherlands and Stichting Centraal Orgaan Zuivelcontrole, Case 
237/82, concerning the common organisation o f the market in milk and milk products. Dutch legislation had laid 
down rules on the quality and types o f cheeses which could be produced in The Netherlands. The national regime 
was contested by Dutch cheese dealers as a violation of the Community organisation of the market. The Court 
disagreed. Unlike other common market organisations, having as their purpose the support o f the market by 
maintaining either a given price level or minimum quality standards, the present market organisation did not (yet) 
contain any provisions on the quality o f cheese. Thus, even though the Member States were obliged to refrain from 
taking any measures to undermine the common market organisation, “the fact that the legislation in question 
makes no mention of the designation and quality of cheese does not mean that the Community consciously and of 
necessity decided to impose on the Member States in that sector on obligation to adhere to a system of absolute 
freedom o f protection. In the absence o f any rule o f Community law on the quality of cheese products the Court 
considers that the Member States retain the power to apply rules o f that kind to cheese producers established 
within their territory. That power extends not only to rules considered necessary for the protection o f the consumer 
or public health but also to rules which a Member State may wish to enact for the purpose of promoting the quality 
of domestic production" (i b i d para. 13). In view o f the “very limited scope” of the Community intervention system 
in this sector, national legislation that set compulsory quality standards for national producers was not 
“incompatible” with Community secondary law.

50 Criminal proceedings against Karl Prantl, Case 16/83, para. 29

51 Pluimueeslachterij Midden-Nederiand BV, Joined cases 47/83 and 48/83

81 This CMO was weaker than a normal CMO: “In order to answer the question raised by the College van Beroep it 
should first be recalled that the common organization of the market in poultrymeat, as at present laid down in 
Regulation No 2777/75, is based on a set o f measures designed to stabilize the market and ensure fair procès 
without resort to intervention measures of the kind provided for in other agricultural markets. According to Article 
2 , supply is to be adjusted to market requirements by means of a set o f measures designed to promote better 
organization o f production, processing and marketing, to improve quality and to facilitate the establishment of 
market forecasts and the recording o f price trends.” {Ibid., para. 17)
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The CMO had been established by Regulation 2777/75. In Article 2t the Community 

legislator had left the issue of marketing standards to subsequent legislative measures.53 

This power had not been used. Would Dutch legislation on the quality standards for the 

slaughtering poultry be nevertheless pre-empted? The Commission argued this, claiming 

that “the Community legislature expressed its intention to ‘occupy the ground’ regarding 

matters governed by the organization of the market and the Member States may therefore no 

longer legislate on those matters*.54

The Court disagreed. Pointing to “the Council’s almost total failure to act", this CMO was 

still not able to function normally.55 ‘ In those circumstances, there cannot in principle be 

any objection to a Member State’s retaining or introducing national measures designed to 

achieve in its own territory the aims of the market organization and, more particularly, or 

Article 2 o f Regulation No 2777/75." The Court referred to its “trustee of the common 

interest" doctrine and added that the exercise of national powers “must not be regarded as 

involving the exercise of the Member State’s own powers, but as the fulfilment of the duty to 

cooperate in achieving the aims of the common organization o f the market which, in a 

situation characterized by the inaction of the Community legislature, [Article 10] of the 

Treaty imposes on them". “Consequently, the measures adopted by the Member States may 

only be temporary and provisional in nature and they must cease to be applied as soon as 

Community measures are introduced.56 The Court thus projected the idea of the Member 

States acting as trustees of the common interest in the agricultural field. Instead of entirely 

excluding the issue of quality standards from the scope of the CMO, the Court preferred the 

dogmatic construction developed in the context of the exclusive competences of the 

Community. National powers were seemingly not absolutely autonomous, but were cast as 

‘ the fulfilment of the duty to cooperate” stemming from Article 10 EC.57

Let us now turn to the second instance of residual power, namely where a Community 

measure expressly authorizes a national choice with regard to a certain matter. An early 

indication as to the degree of autonomy left to the national legislators can be found in Rey 

Soda v Cassa Conguaglio Zucchero.58 Here the Italian authorities had imposed a tax on 

sugar stocks held by Italian industrial users. The national measure had been taken in 

pursuit of implementing a Commission Regulation that had itself been based on Article 37

53 Article 2 o f Regulation 2777/75

54 Piu imveeslachtenj Midden-Nederland BV, Joined cases 47/83 and 48/83, para. 12

55 Ibid., para. 21

56 Ibid., paras. 22-3

57 According to Usher, the ruling was a “clear move towards the exclusivity o f Community competence in areas 
covered by common organizations o f agricultural markets”. (J.A. Usher, EC Agricultural Law, 155) The Court has 
not however -  at least not to the knowledge o f the present author -  repeatedly employed the trustee of the common 
interest construction in the agricultural field. On the contrary, recent case law suggests the solution closer to 
PrantL See, for example, Schutzverband gegen Unwesen in der Wirtschaft eV  v Worsteiner Bratterei Haus Cramer 
GmbH & Co. KG, Case C-312/98, para. 49; Criminal proceedings against v Walter Hahn, Case C-121/00, para.34 
and Sociéié d'exportation de produits agricoles SA (SEPA) v HauptzoUamt Hamburg-Jonas, Case C-409/03, paras. 
24-5.

58 Rey Soda v Cassa Conguaglio Zucchero, Case 23-75
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(2) o f the basic regulation in the sugar sector.59 While the Court conformed that the 

Commission enjoyed a wide discretionary power to take all measures necessary to avoid 

disturbances on the Italian sugar market,60 the delegation of these decision-making powers 

to the national authority would be unconstitutional. The delegation of legislative powers to 

the Commission

enabling the Commission to take, in accordance with the consultation procedure o f the management 

committee, measures directly applicable in a Member State, cannot be interpreted as enabling the 

Commission to impose upon a Member State the obligation to draw up, under the guise o f implementation 

measures, essential basic rules which would not be subject to any control by the Council. Thus under the 

system established by Article 37(2) o f the basic Regulation it is for the Commission, when it decides after 

consultation with the management committee to require certain holders of sugar of a Member State to pay 

a tax on the stocks, itself to determine in a precise manner the essential basic rules.61

The essential policy choices had therefore to be made by the Community legislator and 

could not be delegated to the national authorities via express legislative caveats or a 

discretionary margin left under an implementation scheme. Here, the normative or de facto 

delegation o f legislative powers from the Commission to the Member States would have 

violated the inter-institutional balance between the Commission and the Council. There 

were thus limits to the powers of the Commission to delegate measures to the Member 

States. Would the same principles apply to legislative caveats provided for in a Council 

Regulation? Clearer pronouncements on this question were made in Cucchi.62 The case 

indeed featured Council Regulations on the common market in sugar. Italy had introduced a 

surcharge on sugar imports and contended that this measure had been expressly 

authorized by the Community legislation. The Court rejected this, clarifying that a 

derogation from the general provisions of Community legislation “must arise from an 

express provision or, at least, a form of words which make clear the Council's intentions in 

this respect*.63 The Court then referred to its Rey Soda ruling and extrapolated from it the 

following conclusion: “the functioning of a common organization of the markets and in 

particular the formation of producer prices must in principle be governed by the general 

Community provisions as laid down in general rules amended annually with the result that 

any specific interference with this functioning is strictly limited to the cases expressly 

provided for.” The Community was, therefore, “in the absence of express derogation, alone

89 Article 37 (2) o f Regulation No 1109/67 read: “The requisite provisions to prevent the sugar market from being 
disturbed as a result of an alteration in price level at the change-over from one marketing year to the next may be 
adopted in accordance with the procedure laid down in Article 40 (that is to say, according to the so-called 
management committee procedure).*

60 “Since the objective o f [Article 211] of the Treaty is the preservation o f the balance between the powers of the 
Council and the Commission, the powers conferred on the Commission by Article 37 (2) must be interpreted 
strictly. (...) Since the Commission alone is able continually to follow with attention trends on the agricultural 
markets and to act with urgency as the situation requires, the Council may be led in the sphere of the common 
agricultural policy, to confer on the Commission wide powers o f discretion and action* [Ibid., paras. 9, 11)

61 Ibid., paras. 25-6

62 Enireprise F.lli Cucchi vAvez S.p-A., Case 77-76

63 Ibid., para.9 ,
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competent to adopt specific measures involving intervention in the machinery o f price 

formation”.64

How are express legislative caveats interpreted by the Court? Two cases may help to shed 

some light on the constitutional regime for residual powers left to the Member States. In 

Commission v Germany, a Germain “wine law" had prohibited the designation “Landwein” 

(local wine) to wine made with the addition of concentrated grape must or rectified 

concentrated grape must.65 The national law was reviewed against the legislative structure 

o f the common market organization in wine, in particular Articles 32 and 33 o f Regulation 

337/79. According to Article 32, Member States were given a choice to permit the natural 

alcoholic strength to be increased in line with five oenological practices set out in Article 33 

o f the regulation. Germany had chosen the legislative option but had prohibited two o f the 

methods of alcohol increase for the fabrication of Landwein. The Commission brought 

proceedings arguing that national legislators had to choose whether or not to authorize 

enrichment; they could not pick and choose. The Federal Republic countered that Article 33 

of the Regulation “merely indicated the methods of enrichment which may lawfully be used, 

not those which must be used” and that it was consequently “for the Member States, within 

the framework of the possibilities set out in Article 33, to decide which of the permissible 

methods of enrichment to authorize.”66

The Court adopted the Commission’s view and constructed the “delegated powers” o f the 

Member States restrictively. The Member States were only allowed to authorize the increase 

o f alcoholic strength “in exceptional cases” as the Community legislation left “Member States 

which have taken advantage of the possibility, under Article 32, of permitting increases in 

alcoholic strength, no discretion with regard to the enrichment methods which may be used. 

Consequently, on this point national legislation cannot limit the effects of the Regulation 

and restrict the rights which may be derived by individuals from the express provision 

which does not permit derogation.” 67 The stricter German standard was found to conflict 

with the obligations flowing from the CMO in general and Articles 32 and 22 of Regulation 

337/79 in particular.68

Legislative caveats that “grant” national legislators a certain degree of legislative autonomy 

will be therefore still subject to an “aim pre-emption” standard. This has recently been 

confirmed in Mulligan et al v Minister fo r  Agriculture and Food o f  Ireland.69 In that case, a 

legislative caveat allowed Member States a national choice under the common organization

64 Ibid., paras. 31,35

65 Commission o f  the European Communities v Federal Republic o f Germany, Case 48/85

66 Ibid., para. 9

67 Ibid., paras. 12-16

68 For a critical analysis of the judgment, see: A. Furrer, A. Furrer, Die Sperrwirkung des sekundären 
Gemeinschafisrechts auf die nationalen Rechtsordnungen: Die Grenzen des nationalen Gestaltungsspielraums durch 
sekundärrecktliche Vorgaben unter besonderer Berücksichtigung des 'nationalen Alleingangs*, 292-5

69 Gerard Mulligan and Others v Minister fo r  Agriculture and Food, Ireland and Attorney General, Case C-313/99
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of the market in milk and milk products.70 While admitting that the Member States were in 

principle free to introduce certain national measures, the Court qualified this freedom by 

stating that “this finding cannot lead to the conclusion that the Member States are 

authorised to introduce any type o f [...] measure in any circumstances whatsoever. It must 

be observed, first, that, having regard to the fact that the adoption of a national measure 

such as that at issue in the main proceedings falls within the scope o f the common 

agricultural policy, such a measure cannot be established or applied in such a way as to 

compromise the objectives o f that policy and, more particularly, those o f the common 

organization of the markets in the milk sector*.71

In sum, there are consequently residual national powers that co-exist with a CMO. Silence 

or inactivity of the Community legislator will thus not always be constructed as a deliberate 

policy choice. However, it should be noted that in both Prantl and Plimveeslachterij Midden- 

Nederland BVt the non-harmonized issues concerned matters deemed not essential for the 

operation of the common market organization or its price system,72 This laxer pre-emption 

standard can also be found in relation to the horizontal “flanking* measures adopted for 

agricultural products. Traditionally, these measures were regarded as separate from CMO 

and often adopted under the dual legal basis of Articles 37 and 94 EC. The three principle 

areas of harmonization for agriculture correspond to three objectives: health of persons and 

animals; consumer protection, and the quality o f the products.73 From the mid-1980s and 

until the introduction of new policy titles in the Treaty, Article 37 could be chosen as the 

sole legal basis for these measures.74 The Court made it clear that the existence of a CMO 

will not a priori prohibit the application of stricter national standards in these “flanking* 

areas.75 Moreover, express authorizations may equally allow for national manoeuvre, but

70 Article 7(1) o f Regulation No 3950/92, concerning the sale o f holdings to which a quota is attached, provides: 
'Reference quantities available on a holding shall be transferred with the holding in the case o f sale, lease or 
transfer by inheritance to the producers taking it over in accordance with the detailed rules to be determined by the 
Member States taking account o f the areas used for dairy production or other objective criteria and, where 
applicable, o f any agreement between the parties. Any part o f the reference quantity which is not transferred with 
the holding shall be added to the national reserve. The same provisions shall apply to other cases of transfers 
involving comparable legal effects for producers." (emphasis added)

71 Gerard Mulligan and Others v Minister fo r  Agriculture and Food, Ireland and Attorney General, Case C-313/99, 
para. 33

72 In Criminal proceedings against Karl Prantl, Case 16/83, the Court remarked on the “secondary importance" of 
the question o f bottle shapes for the fundamental principles o f the CMO. In Pluimveeslachterij Midden-Nederland 
BV, Joined cases 47/83 and 48/83, the Court pointed out that “it should first be recalled that the common 
organization o f the market in poultrymeat, as at present laid down in Regulation No 2777/75, is based on a set of 
measures designed to stabilize the market and ensure fair prices without resort to intervention measures of the 
kind provided for in other agricultural markets. According to Article 2, supply is to be adjusted to market 
requirements by means of a set o f measures designed to promote better organization of production, processing and 
marketing, to improve quality and to facilitate the establishment o f market forecasts and the recording of price 
trends" (para. 17).

73 C. Blumann, Politique Agricole Commune, 213-238

74 See, in particular: United Kingdom o f  Great Britain and Northern Ireland v Council o f  the European Communities, 
Case 131/86 in which the Court clarified that consumer protection, protection of health and life o f humans and 
animals were also objectives of Article 37. This was confirmed in Commission of the European Communities v 
Council o f  the European Union, Case C-269/97.

75 In relation to animal welfare, the approach o f the Community legislator has been to lay down minimum 
standards, see for example: Directive 91/629 relating to the protection o f calves, Directive 91/630 relating to the 
protection o f pigs, Directive 98/58 relating to the protection o f animals kept for farming purposes and Directive 
1999/74 relating to the protection o f laying hens. More generally on minimum flanking measures, see also:
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these residual powers tend to be constructed in such a way as to conform to the general 

principles of the CMO.

b) Breaking up occupied fields: From dual to cooperative federalism in the agricultural field?

Today, CMO are “still a major feature of the common agricultural policy*.76 The legal regime 

of this legislative structure has been characterized by strict uniformity. The principle of 

common prices, the principle of an open market,77 as well as the prohibition of 

discrimination among producers,78 has had a profound impact on the constitutional set-up 

for this policy. The ever greater “centrifugal influence of the price intervention system on the 

agricultural legislation"79had already emerged in the 1970s. Shaken by the monetary 

fluctuations in exchange rates, an ever more bureaucratic system had to be put in place to 

stabilize the common market and bridge price differences between national agricultural 

markets. Beginning with monetary compensatory amounts and moving to export refunds, 

new subsidy mechanisms and non-marketing premiums as well as conversation premiums, 

the system became increasingly more complex and averse to national “interferences*. It is 

indeed hardly disputable that “the common price instrument has exercised a profound effect 

on the structure and nature of Community agricultural law* if  the “common agricultural 

policy and the common price policy were almost identical concepts’ .80 The influence such an

Consorzio del Prosciutto di Parma and Sahunifrcio S. Rita SpA v Asda Stores Ltd and Hygrade Foods Ltd, Case C- 
103/01, esp. para. 50).

We should expect similar constitutional principles to apply in this area as for industrial products. A cautioning 
note has, however, been voiced by C. Blumann. According to this author, the transition from dual to cooperative 
federalism provoked by the new approach to harmonization in relation to industrial products could not necessarily 
be extended to agricultural products. Speaking about the 1985 White Book, the author notes: “Le volet agricole ct 
agro-alimentaire du Livre blanc s’avère des plus consistants. En effet, sur les 300 mesures annoncées, une 
centaine concerne ces produits. Leur importance n’est pas seulement quantitative, mais qualitative, car les 
produits agro-alimentaires cadrent mal avec la nouvelle approche de la Commission. D ’abord, les nonnes 
techniques relatives à ces produits sont quasiment inexactes, d’autre part, le secteur agro-alimentaire entrant de 
plain-pied parmi ceux relevant des exigences essentielles, en matières de santé, de sécurité des produits et de 
protection des consommateurs, le principe de reconnaissance mutuelle s’y avère quasi inapplicable et il importe 
d'opter en faveur d’une harmonisation législative de type classique. • (C. Blumann, Politique Agricole Commune, 
208)

76 R. Barents, The Agricultural Law of the EC, 366

77 The principle has been defined as guaranteeing a “market to which every producer has free access and whose 
operation is regulated only by the measures provided for by the common organization” (Association comité 
economique agricole regional fruits et legumes de Bretagne u A. Le Campion (CERAFEL), Case 218/85, para.20)

78 The principle is expressly mentioned in Article 34(2) EC and has been given a wide interpretation: “Cette 
inderdiction coincide largement avec l ’interdiction de faire obstacle a l’unicité du marche. Ainsi, le maintien 
artificiel d’un niveau de prix plus haut en faveur des agricultures, ou plus bas en faveur des consummateurs dans 
un Etat membre seulement, viole autant le principe de non-discrimination que celui de liberté de circulation. (...) Il 
faut prendre en considération à ce propos non seulement les aides, mais encore leur contraires, à savoir les 
charges et, en général, toute réglementation de la production ou du commerce comportant soit un avantage, soit un 
désavantage.” (G. Olmi, Politique agricole commune, 287)

79 R. Barents, The Agricultural Law of the EC, 377

80 Ibid., 89
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agricultural policy would have on the division of legislative power between the Community 

and the Member States has been sharply captured:

In legal terms the principle o f uniformity constitutes the most important feature o f the price intervention 

system. Price intervention is only effective through a uniform application and interpretation o f the legal rules 

in order to prevent distortions of competition and disturbances o f the free movement of products. The 

uniformity principle has decisively influenced the structure of Community agricultural law. It explains, inter 

alia, why the position of the operator under the market and price policy is almost exclusively a matter of 

Community law and why, in general, the role of the Member States is limited to the strict application of the 

Community legislation. Moreover, this feature has significantly contributed to the legalistic structure of this 

field o f law, as any divergent practice on the level may undermine its effectiveness and thus has to be 

prevented by the laying down of Community rules. The result is a strong centralization o f agricultural 

legislation [.] 81

Constitutional form followed substantive function. Agriculture, being the most integrated 

policy of the Community, therefore aligned itself closely to a dual federalist philosophy. The 

vertical approach brought by the technique of CMO implied the (near-) total exclusion of 

national powers. Unilateral national measures seemed permissible only in relation to non- 

essential aspects that did not touch upon the proper functioning o f the CMO, or where 

Community legislation expressly authorized Member States to fill in legislative gaps.

The dual federalism philosophy has, however, been challenged through a reform process 

that will gradually abandon the price guarantee scheme and replace them with direct 

income transfers to farmers. This shift of the structure of the CAP from product support to 

producer support “are likely to have a substantial effect on the structure and features of 

Community agricultural law" with “consequences for the tasks of the Community legislator, 

the division o f powers between the Community and the Member States”.82 In the 

prophesizing words of R. Barents:

While under price intervention, which by its very nature can only be implemented by product measures, the 

general rule is that o f a formal equal treatment of situations, measures, the scope o f which is defined in terms 

o f persons, reflect the inverse situation. This characteristic explains why direct income schemes and 

structures measures often take the form o f a general framework o f Community rules in  which the main 

elements are laid down, to be worked out in greater detail by Member States in accordance with the particular 

situation o f their regions, producers and production structures. (...) As a consequence, Community 

agricultural law will lose to an increasing extent its rather uniform character resulting from the formal equality 

brought about by price intervention. Differentiation will become the leading feature o f this field o f law [.)83

The reform process started in 1992. It achieved a first breakthrough with the adoption of 

Regulation 1259/1999 which regrouped all direct aid schemes under a horizontal roof. Ten 

years later, the Mid-Term Review declared that the single decoupled income payment per

«  Ibid., 367

“  Ibid., 365

83 Ibid., 371
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farm marked the “final step in the shift of support from product to producer*84 The “lifting”85 

of the CAP adopted in 2003 by the European Council will involve a radical departure from 

the previous economic and constitutional regime. Seven regulations, adopted on 29 

September 2003, will change the structure of the CAP as from 2005.86 “La pierre angulaire 

de cette nouvelle étape du processus de réforme agricole lancé en 1992 et le principe de 

découpage : couper le lien entre soutien au revenue agricole et la production : Le régime du 

paiement unique détaché de la production est censé atteindre cet objectif. Le paiement 

unique est dît découpé car son attribution n'est pas conditionnée par une action de 

production ou par le résultat d’une production et il ne dépend pas des pris du marché. »87

Total decoupling, that is the abolition of the price mechanism as a form of income support, 

will effectively reform all existing common market organizations.88 Under the new regulatory 

system, farmers will be eligible to receive an income support. Payment will not only come 

directly from Community sources, but so-called “national envelopes* will exist. In the words 

of one of the new Regulations, “a Community-wide scheme with uniform payments to all 

producers would be too rigid to respond adequately to the structural and natural disparities 

and the diverse needs resulting therefrom*.89 Farmers will be able to produce as much as 

they want as the subsidies are independent of the volume of production. However, direct 

payments wall be dependent on the fulfillment of essential health, safety and environmental 

standards.

This move from price support to producer support will of necessity involve the repeal of a 

large amount of Community agricultural legislation, especially regarding those CMOs that 

were based on a price mechanism. The technique of vertical regulation will increasingly be 

replaced by a system of horizontal legislation, which will in turn give rise to a degree of “re-

■H H BSfiB flB

«  COM (2002) 394, at 19

85 V. Adam & D. Bianchi, La PAC à l’heure du découplage: une « dernière » réforme du soutien à l ’agriculture 
européenne, 90

86 See in particular : Council Regulation (EC) No 1782/2003 of 29 September 2003 establishing common rules for 
direct support schemes under the common agricultural policy and establishing certain support schemes for 
fanners and amending Regulations (EC) No 2019/93, (EC) No 1452/2001, (EC) No 1453/2001, (EC) No 
1454/2001, (EC) No 1868/94, (EC) No 1251/1999, (EC) No 1254/1999, (EC) No 1673/2000, (EC) No 2358/71 and 
(EC) No 2529/2001

87 V . Adam, Les Droits à paiement, une création juridique innovante de la réforme de la politique agricole commune, 
96

88 The Commission describes it as follows: "The 2003 reform of the CAP introduces a new system of single farm 
payments (income support) and cuts the link between support and production (decoupling). The majority of 
common organizations o f markets (COMs) will become subject to this new system in 2005 or 2006 (with the 
exception o f the new Member States). Existing direct aids may be continued until 2012, subject to certain 
conditions (cross-compliance), but they will be gradually reduced (modulation). Certain crops are eligible for 
additional support to compensate for the loss of income resulting from modulation and the transition to the single 
farm payment." See, http://www.europa.eu.int/scadplus/leg/en/lvb/111089.htm)

89 Council Regulation 1254/1999, preamble recital 15 (and Articles 14-20). The discretion left to the Member States 
in the context of environmental protection has been regarded as "considerable* under the 1999 “horizontal 
regulation" (M. Cardwell, The European Model o f  Agriculture, 259): “What is clear is that Agenda 2000 reforms have 
offered sufficient latitude for Member States to implement very different programs on grounds which may be 
objectively justified, but which may have very different financial impact on participants. (...) [I]n the context of 
environmental measures, it is also clear that Member States enjoy the ability both to retain and introduce higher 
national $tandards[.]* (ibid., 261-2}
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nationalisation" of the powers in the agricultural sector.90 The breaking up of “occupied 

fields” will be the most unprecedented policy change in the history of European integration. 

While the 1985 White Paper and the new approach to harmonization were essentially 

projects for the future, the reform o f the CAP will have to undo the past to a great extent. 

The revival of national regulatory powers will represent a move towards a cooperative 

philosophy with a greater sharing of legislative powers in relation to agriculture.

4. Cooperative Federalism  Constitutionalized: The Em ergence o f Complementary 

Competences in  the Legislative Sphere

Dual federalism had never been the predominant federalist philosophy for the flanking 

policies of the Community. Here, the principal method of legislative intervention has always 

been that of minimum harmonization.91 The Community legislation would not exclude 

stricter national measures that supplemented the Community standard. Minimum 

harmonization would set a mandatory floor and permit upward legislative differentiation. 

National measures that conformed to Community legislation (and the Treaty) would not be 

pre-empted. However, recourse to minimum harmonization for legislation adopted under 

Articles 95 and 308 EC had been a legislative choice, Political feasibility and legislative 

discretion determined the ability of the Community legislator to pre-empt a field or to allow 

for supplementary national legislation. Cooperative federalism was a legislative technique.

The phenomenon of cooperative federalism has been increasingly “constitutionalized” since 

the Single European Act. Newly introduced legislative competences would set constitutional 

limits to the legislative powers of the Community legislator in two ways.92 For a number of 

policy fields, the Treaty mandated the Community legislator to set minimum requirements 

only. The method of constitutionally fixing minimum harmonization emerged for the first 

time with the SEA in relation to environmental and social policy.93 Subsequent amendments

90 The process of re-nationalization o f the CAP has arguably already started some time ago and gained momentum 
with Eastern enlargement, cf. T. van Rijn, Vorbem. Zu den Artikeln 32 bis 38 EG, m . 3, in: H. von der Groeben & J. 
Schwarze (eds.), Kommentar zum Vertrag über die Europäische Union.

91 Total harmonization could none the less be found in some flanking policies, even for environmental legislation. 
See, for example Directive 70/156 on rules on exhaust emissions and noise, or Directive 84/631 on the 
transfrontier shipment o f hazardous waste. According to one environmental law specialist, *[t)otal harmonization is 
found above all in those fields of environmental policy where there is a definite relationship with the free movement 
of goods. In particular, the Council makes use o f total harmonization in legislation to harmonize product 
standards, as it is the only way to ensure the free movement of the goods in question. This means that total 
harmonization is encountered particularly frequently in environmental measures based on Article 95 EC* {J.H. 
Jans, European Environmental Law, 108)

92 The two methods are not mutually exclusive but might be combined within a single legislative competence; see, 
for example, the Community power for public health under Article 152 EC. For a more complex classification of 
complementary competences, see: V. Michel, Recherches sur les compétences de la communauté européenne.

93 See (d) below.
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have extended it to the area of consumer protection,94 the protection of public health,95 and 

to visa and asylum matters.96 The constitutional relationship between the Community and 

the national legislator is still relatively straight-forward: the Treaty would guarantee the 

ability of the national legislator to adopt higher standards. This legislative co-operation is a 

result of the structure of the legal base as such. The particularity of these legislative 

competences sets them apart from "normal* shared competences: these competence pre- 

structure the relationship between the Community and the national legislator at the 

constitutional level.

A second variant of constitutionally enshrined cooperative federalism appears with the 

Maastricht Treaty. Instead of referring to “minimum* standards, the Treaty characterizes the 

function of the Community legislator as "complementing" or “supplementing* national 

action. The contours of this format of legislative competence are still largely unexplored, 

especially as some of these competences introduce the concept of "incentive measures" that 

will exclude all harmonization within the field. (This subtype would not constitute a 

legislative competence at all, if the reference to “harmonization* is taken to mean legally 

binding Community intervention.97) Europe’s federalism has come to describe both variants 

as "complementary competences*, especially since a number o f “minimum harmonization" 

competences also refer textually to making a contribution or supplementing national action.

The following complementary competences can be found in today’s constitutional order:

(a) Community action to combat discrimination: Article 13(2) allows the Council to 

adopt Community "incentive measures, excluding any harmonization o f the laws and 

regulations of the Member States", to support action taken by the Member States in 

order to contribute to the achievement of the objectives referred to in this particular 

competence.

(b) Visa, asylum, and immigration: here, the Council was called upon to establish, until 

1 May 2004, “minimum standards" for asylum seekers and refugees.98 The Community 

was equally entitled to adopt measures on immigration, which “shall not prevent any 

Member State from maintaining or introducing in the areas concerned national 

provisions which are compatible with this Treaty and with international agreements".99

(c) Employment policy: the Community “shall contribute to a high level of employment 

by encouraging cooperation between Member States and by supporting and, if 

necessary, complementing their action. In doing so, the competences of the Member

94 See (h) below.

95 See (g) below.

96 See (b) below.

97 The exclusion of harmonization can be found in (a), (c), (e), (f) and (g) below.

98 Article 63 (1), (2) EC

99 Article 63, (3), (4) EC -  both paragraphs make no reference to .stricter“ national measures and might therefore 
constitutionally guarantee upward and downward flexibility for national legislators.
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States shall be respected.”100 For this purpose, the Community shall adopt “incentive 

measures designed to encourage cooperation between Member States and to support 

their action in the field of employment”. Those measures shall not include harmonization 

of the laws and regulations of the Member States.”101

(d) Social policy: the Community “shall support and complement the activities of the 

Member States” in certain fields by adopting measures “designed to encourage 

cooperation between Member States” as well as “minimum requirements”. Community 

legislation will thereby in no way “prevent any Member State from maintaining or 

introducing more stringent protective measures compatible with this Treaty”.102

(e) Education and vocational training: the Community is entitled to “contribute to the 

development o f quality education by encouraging cooperation between Member States 

and, if necessary, by supporting and supplementing their action, while fully respecting 

the responsibility of the Member States for the content of teaching and the organization 

of education systems and their cultural and linguistic diversity.” To that effect, the 

Council “shall adopt incentive measures, excluding any harmonization of the laws and 

regulations o f the Member States”. The same applies, mutatis mutandis, to vocational 

training.103

(f) Culture: the Community’s cultural involvement “shall be aimed at encouraging 

cooperation between Member States and, if necessary, support and supplementing their 

action” through “incentive measures, excluding any harmonization of the laws and 

regulations o f the Member States”104

(g) Public health: Community action shall complement national policies through 

legislative measures in certain fields (paragraph 4a, b) as well as “incentive measures 

designed to protect and improve human health, excluding any harmonization o f the laws 

and regulations o f the Member States”.105

(h) Consumer protection: the Community shall “contribute to protecting the health, 

safety and economic interests o f consumers” through measures which “support, 

supplement, and monitor the policy pursued by the Member States”, whereby Member 

States would not lose their legislative power to maintain or introduce more stringent 

measures.106

>°0 Article 127 EC

101 Article 129 EC

102 Article 137(1), (2) and (4) EC

103 Article 150 EC also limits Community policy to measures that “support and supplement the action o f Member 
Stares, while fully respecting the responsibility o f the Member States for the content and organization o f vocational 
training", “excluding any harmonization of the laws and regulation of the Member States". (Article 150 (1), (4J)

lw Article 151(2), (5) EC

‘“ Article 152(1), (4) EC

106 Article 153(1), 3(b), (5) EC
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(i) Trans-European Networks: to build trans-European networks, the Community shall 

contribute to the establishment and development of trans-European networks in the 

areas of transport, telecommunications and energy infrastructures.107

(j) Industrial policy: here, the Community shall “contribute* to enhancing the 

competitiveness of the European industry by means of “specific measures in support of 

action taken in the Member States".108

(k) Research and technological development: the Community shall also complement the 

activities of the Member States with regard to research and technological development. 

The Community and the Member States shall thereby coordinate their research and 

technological development activities so as to ensure that national policies and 

Community policy are mutually consistent.109

(l) Environment: the Treaty simply states that the Community is permitted to 

contribute to a policy on the environment, while not preventing Member States from 

maintaining or introducing more stringent protective measures.110

(m) Development Cooperation: the Community policy in the sphere of development 

cooperation “shall be complementary to the policies pursued by the Member States".111

(n) Economic, financial and technical cooperation with Third Countries: Community 

measures “shall be complementary to those carried out by the Member States and 

consistent with the development policy of the Community"112

The existence of complementary competences in a federal legal order represents, in itself, a 

constitutional choice in favour of cooperative federalism. The characteristic nature of 

complementary legislative competences appears to lie in their constitutionally limited "pre

emptive" capacity. The central question for this third type of legislative competence has been 

how much legislative space the Community legislator must leave to the national level. What 

is the frame of reference by which the “complementary” nature of the Community action will 

be evaluated? Do complementary competences prevent the federal legislator from ever laying 

down exhaustive standards writh regard to a particular legislative measure? Alternatively, 

will the Community legislator be allowed to totally harmonise certain matters, while it can 

never totally exclude the national legislator from all action within the scope of the legislative 

competence? We shall seek to answer this question through a purview of the legislative 

structure in relation to environmental policy. Unlike the sections dealing with Article 95 EC

107 Article 154 EC

108 Article 157 EC

109 Article 164, 165 EC

110 Article 175, 176 EC

111 Article 177 EC

1,2 Article 181 a EC

249



and the Common Agricultural Policy, this section will not deal with cooperative federalist 

arrangements at the legislative level. The primary focus in this section is the 

constitutionalized structure o f the legislative function -  the division of powers as ordained 

by the European constitution as such.113 A second sub-section will briefly address the 

Community’s emerging public health policy to distil some of the constitutional principles 

that govern this relatively young competence. The Community’s public health competence 

exhibits all the novel constitutional strategies for limiting the legislative powers of the 

Community legislators.

a) Environmental policy and cooperative federalism: Hard or soft constitutional limits?

There was no mention of a Community environmental policy in 1958. The original Treaty of 

Rome was a purely economic treaty that had none the less committed itself to “promote 

throughout the Community a harmonious development o f economic activities”, a “balanced 

expansion* and “an accelerated raising of the standard of living”.114 At that time, the 

environment was not regarded as a Community policy, but a regulatory field that could 

impede the proper functioning of the internal market: diverse national environmental 

standards potentially created obstacles to trade and distortions of competition.115

The birth of a Community environmental policy occurred in 1972 with the Paris Summit.116 

That political impulse was transformed into the first environmental action programme, 

which confessed that “a harmonious development of economic activities and a continuous 

and balanced expansion cannot now be imagined in the absence of an effective campaign to 

combat pollution and nuisances or of an improvement in the quality of life and the

113 It is still worth mentioning that, just as in the case of product harmonization, the trend towards cooperative 
federalism for environmental legislation has increased in recent years. While minimum harmonization has always 
been one o f the principal legislative methods, L. Kramer has pointed to the growing number o f horizontal directives 
in the environmental area. These horizontal directives do not concern a specific sector of the environment and 
would leave considerable differentiation at national, regional and local level [cf. L. Krämer, Differentiation in EU 
Environmental Policy, 136). The trend has also been noted by Davies: “The trend away from the early style of 
environmental legislation {which often set highly detailed rules such as specific emission limit values) to the 
adoption o f measures establishing only frameworks for action can be said to be reflective o f this requirement 
[proportionality]. Framework measures typically set narrowly defined objectives but provide Member States with as 
much flexibility as possible in the implementation taking into account regional and local conditions." (P. G.G. 
Davies, European Union Environmental Law, 23)

114 Article 2 EEC

115 Article 30 EC recognized this possibility: it permitted restrictions on imports and exports to be justified on the 
ground o f "the protection o f health and life o f humans, animals and plants*. Between 1953 and 1972, only a small 
number o f measures fell into the “environmental field". Illustrations o f early Community environmental measures 
are: Directive 70/157 on the permissible sound levels and exhaust systems in motor vehicles and Directive 72/306 
regulating the emission o f pollutants from vehicles with diesel engines.

116 See, the Declaration of the Heads of States and Government: “Economic expansion, which is not an end in itself, 
must as a  priority help to attenuate the disparities in living conditions. (...) In the European spirit special attention 
will be paid to non-material values and wealth and to protection of the environmental so that progress shall serve 
mankind" (Bull. EC 10-1972,15-16).
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protection of the environment’ .117 In the absence of a clear legislative mandate on 

environmental matters, the Community legislator would base its environmental legislation 

on Articles 94 and 308 EC or, sometimes, both: environmental legislation had to be 

necessary in the course o f the operation of the common market.118 In the period leading up 

to the Single European Act, some 200 environmentally related measures were thus adopted 

that would create “the foundation for the formation of a very specific Community 

environmental policy”.119 Most of these environmental acts were designed as “minimum 

harmonization”.120

The official foundations were to be laid in the Single European Act. Thence, the EC Treaty 

provided a formal legislative competence for environmental policy.121 Interestingly, the 

subsidiarity principle emerges for the first time in the context of the sharing out of the 

legislative function for environmental matters.122 The Maastricht Treaty reinforced the 

constitutional status o f environmental policy by amending Article 2 and 3 which commit the 

Community to “a high level of protection and improvement of the quality of the 

environment”.123 In the present constitutional arrangement, environmental policy finds its 

place in Title XIX comprising Articles 174-176 EC.

117 See, the Declaration o f the Council of the European Communities, and o f the representatives o f the 
Governments of the Member States meeting in the Council o f 22 November 1973 on the Programme of action o f the 
European Communities on the environment [1973] OJ C 112/1-2.

118 The magic and necessary economic link between Community environmental policy and the economic functioning 
o f the common market could, at times, sound render the legislative discourse rather absurd as, for example, when 
the Community legislator explained the need for the directive on wild birds -  based on Article 308 EC -  in terms o f 
the economic functioning o f the common market: “Whereas the conservation o f the species o f wild birds naturally 
occurring in the European territory of the Member States is necessary to attain, within the operation o f the 
common market, the Community’s objectives regarding the improvement o f living conditions, a harmonious 
development of economic activities throughout the Community and a continuous and balanced expansion but the 
necessary powers to act have not been provided for in this Treaty* (Preamble, Directive 79/409). Commenting on 
the preamble, D. Vandermeersch rightly observed that this justification “simply begs the question and, in fact, 
reveals the institutional problems facing an economic Community that wishe[d] to legislate in non-economic areas". 
(D. Vandermeersch, The Single European Act and the Environmental Policy o f  the European Economic Community, 
411) See the discussion on the scope of Article 308 EC, above.

1,9 D. H. Scheuing, Umweltschutz auf der Grundlage der Einheitlichen Europäischen Akte, 157. More modest 
statistics attribute about 100 legislative measures to the period between 1973 and 1988 -  still “no mean feat“ given 
the lack o f an express legal basis (cf. S. P. Johnson & G. Corcelle, The Environmental Policy o f  the European 
Communities, 5).

120 See, for example: Article 7(2) o f Directive 76/160 (quality o f bathing water), Article 6  o f Directive 75/440 (quality 
o f surface water) or Article 10 o f Directive 76/464 (pollution caused by dangerous substances discharged into the 
aquatic environment).In the words o f L. Kramer: “Community policy makers were aware from the very beginnings o f 
environmental policy that the Community space between the south of Italy and the north of Scotland, between the 
Alps and the plains in northern Germany/Denmark, is very diversified, that environmental pressures differ and 
that the degree of awareness of environmental degradation varies considerably from one region to the other, 
provoking different answers to the environmental challenges. (...) Environmental directives were drafted as 
minimum directives, which allowed Member States to maintain or introduce more protective environmental 
measures at national level." (L. Kramer, Differentiation in EU Environmental Policy, 133)

« »  Title VII of the EEC Treaty comprised three articles: Article 130r, 130s, and 130t.

122 Ex-Article 130 r(4) provided: “The Community shall take action relating to the environment to the extent to 
which the objectives referred to in paragraph 1 can be attained better at Community level than at the level o f the 
individual Member States." The Maastricht Treaty elevated the subsidiarity principle to a general principle o f the 
Community legal order. Article 130 r (4) EEC was removed from its environmental context and placed, in a 
generalised version, in Article 5 EC which now provides that “the Community shall take action, in accordance with 
the principle o f subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently 
achieved by the Member States and can therefore, by reason of the scale or effects o f the proposed action, be better 
achieved by the Community"

123 Article 2 EC
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The constitutional regime on environmental policy is in many respects paradigmatic for the 

Community’s complementary legislative competences. First, the conceptual contours of the 

legislative competence in this field are much more precise than in older policy areas. 

Secondly, the Community’s role is characterized as a “contribution” -  thus acknowledging 

the continued legitimacy of national legislation in the field.124 In the environmental sphere, 

the respective structure of the legislative function is specified in Article 176 EC: Community 

environmental legislation “shall not prevent any Member State from maintaining or 

introducing more stringent protective measures”. Community legislation only lays down 

minimum mandatory standards and permits national “opt-ups”.125 Minimum does not, 

however, mean minimal; on the contrary, the Community has committed itself to a “high 

level of protection”.126 This political commitment has been interpreted not to require the 

guaranteeing of a high level o f protection in every single legislative piece, but as a general 

political orientation for the development o f the Community’s environmental policy.127

This, however, leads us into the very conceptual heart of complementary legislative 

competences: does the same “general approach” also apply to the constitutional limitation to 

only adopt “minimum standards”? In other words, does Article 176 EC prevent the 

Community legislator from ever adopting environmental measures that “exhaustively 

harmonise” all matters within their scope and thus “occupy the field”? Are all measures 

adopted under Article 175 EC thus minimum harmonization measures; or, does Article 176 

only require the Community legislator to leave some abstractly defined legislative space to 

the national legislators?128

Surprisingly, after nearly two decades o f constitutional experience, the issue has not been 

definitely resolved. Two views are possible. According to the first opinion, Article 176 EC will 

not constitutionally prevent the Community legislator from adopting legislative measures 

that totally harmonize all matters within their scope. The Single European Act, so the 

argument runs, only codified a legislative practice in which minimum harmonization was

124 Article 174(1) EC

125 This is the difference to the opt-out mechanism in Article 95 (4)-(9) EC, which allows for a derogation from 
Community legislation.

126 Article 174(2) EC. Similar commitments to a "high" level of protection are found in the following complementary 
competences: Article 61 (2) (e) [‘ measures in the field of police and judicial cooperation], Article 95 (3) EC 
[harmonization measures concerning health, safety, environmental protection and consumer protection], Article
127 (1) EC [high level o f employment], Article 152 (high level o f human health), Article 153 (high level o f consumer 
protection), Article 163 (research and technological development activities o f high quality) and, finally, Article 2 EC 
[high degree of competitiveness]. In Gianni Bettati v Safety Hi-Tech Sri, Case C-341/95, the Court clarified that, in 
the environmental policy o f the Community, a high level of protection "does not necessarily have to be the highest 
that is technically possible" (para.47),

127 This point has been made by L, Kramer who argued that »sich das Ziel “hohes Schutzniveau” in Artikel 175 auf 
die gemeinschaftliche Umweltpolitik insgesamt, nicht auf eine einzelne Regelung oder gar eine einzelne Vorschrift 
bezieht. Deswegen steht dieses Ziel dem Absenken des heftenden Schutzniviveaus im Einzelfall auch nicht 
entgegen“ (L. Krämer, Artikel 174, m. 18, in: H. von der Groeben & J. Schwarze (eds.), Kommentar zum Vertrag über 
die Europäische Union).

l2S It goes without saying that these higher national standards must not create unjustified obstacles to intra- 
Community trade or disproportionately distort competition within the internal market. This condition follows from 
Article 176 directly, which subjects more stringent national measures to conformity with the Treaty. This issue will 
not be dealt with here. For a general discussion of the constitutional tensions involved in the minimum 
harmonisation method, see: M. Dougan, Minimum Harmonization and the Internal Market,
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the predominant -  not the exclusive -  method of harmonization. Article 176 EC was mvrvd 

into the Treaty “without thereby implicitly making total harmonization impossible. Thu vy-w 

implies that the inclusion of Article 176 in the Treaty was not really intended to have legal 

consequences. According to this interpretation Article 176 merely expresses the principle 

that in general decision-making under Article 175 takes the form of minimum 

harmonization, but does not limit the Council’s power, by way of ‘self-binding*, of setting 

total harmonization standards. In other words it is up to the Council to decide to what 

extent Member States are allowed to adopt more stringent standards than those set in the 

directive.” 129 This view therefore considers the legislative powers of the Community in the 

environmental sphere as a “normal” shared legislative competence. While there may be a 

strong presumption against field pre-emption -  codified in Article 176 EC - the Community 

legislator faces no constitutional limitation upon exhaustively harmonising an environmental 

issue through a measure adopted under Article 175 EC. Consequently, “when a Member 

State, based on Art. 176 of the Treaty, wants to take more protective measures, its 

legislative discretion is reduced in proportion to the concretisation which Community 

secondary law has given to the balance between environmental and economic interests in a 

specific situation”.130 131

According to a second view, Article 176 EC refers to every single Community legislative 

measure adopted under Article 175 EC. The Community legislator will never be able to 

occupy a field. Each Community measure must leave a degree of legislative space to the 

national legislators. Constructed in this way, Article 176 EC would approach the 

constitutional safeguards imposed under German framework competences. There are heavy 

arguments in favour of this second position. First, the very wording of Article 176 points in 

that direction: the frame of reference for the higher national standard is not the Community 

environmental policy in abstracto, but is provided by specific Community measures. 

Moreover, from a teleological perspective, the aim of achieving a high level of protection 

within the Community would certainly be better served by allowing Member States to go 

beyond the political compromise represented in the Community legislation.135 Third, the 

Single European Act cannot simply be reduced to having codified previous legislative 

practice.132 Lastly, according to recent legislative practice, environmental directives are 

unlikely to contain a “minimum harmonization clause"; it would not even be unknown for 

such a clause to be removed from European environmental legislation in the course of a 

subsequent amendment.133 * It could well be argued that this legislative practice recognizes

ia® J.H. Jans, European Environmental Law, 118 (emphasis in original)

130 L. Kramer, EC Environmental Law, 121

131 G. Winter, Die Sperrwirkung von Gemeinschaßssekundärrecht für einzelstaathche Regekmgen des 
mit besonderer Berücksichtigung von Art. 130 tEGV, 380

132 “Entgegen erstem Anschein hat die Einheitliche Europäische Akte für die Umweltpolitik der Gemeinvhafi «Wh 
einige wichtige Neuerungen gebracht.' (D. H. Scheuing, t/miveiischutz auf der Grundlage der KnKru.VAm 
Europäischen Akte, 192)

133 “This is because the principle that Community protective measures lay down a minimum standard «bch ran t<
enhanced by the Member States has now been incorporated into Article 176 of the Treaty * (J H Jan»,
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that Article 176 EC represents a constitutional obligation that directly limits its legislative 

powers.

Finally, the conception of Article 176 EC as a constitutional commitment to allow for 

supplementing national legislation would represent a more concrete -  and thus more 

forceful -  protection against legislative centralization. The “complementary nature” of the 

Community’s activities would be required for every single piece of legislation. Instead of an 

abstract evaluation of the “residual powers” left to the national level measured against the 

totality of existing Community environmental legislation, the frame of reference would be set 

by the scope o f the specific legislation. Requiring the Community legislator to leave 

legislative space within the scope o f the concrete Community measure, would certainly better 

protect the Member States* degree of legislative autonomy. Under this second interpretation, 

the complementary competences of the Community would come close to the constitutional 

regime developed under German federalism with regard to framework competences.* 134

What about possible constitutional guidelines from the European Court of Justice? 

Unfortunately, there are no judicial criteria yet. The question about the relationship between 

Community legislation adopted under Article 175 EC and Article 176 EC had never been 

raised before Dusseldorp and it would,135 for that reason alone, “have been desirable to 

interpret in some detail the purpose, meaning and relevance of Article 176 in the system of 

the Treaty”.136 In this case, Dutch legislation had made the export of waste for recovery 

subject to a condition that was not covered by the relevant Community environmental 

legislation. In a preliminary reference, the European Court was expressly asked whether 

Article 176 of the Treaty could provide a basis for the national rules.137 The Court evaded 

the question o f the constitutional relationship between Community legislation and Article 

176 by focusing on the free movement aspect of the case. Indeed, if the national rules were 

found to violate the Treaty, then an intricate discussion of the division of legislative power 

for environmental matters was unnecessary.138 Analysing the obstacles to export trade 

created by the stricter national environmental rules, the Court found that Article 176 would 

not allow national legislators to extend the application of those stricter rules “when it is

Environmental Law, 114, quoting Directive 97/11 amending Directive 85/338 on the assessment of the effect of 
certain public and private projects on the environment, which deleted the minimum harmonization clause in Article 
13 of the Directive 85/337).

134 However, the constitutional limitation should only take effect after the introduction of Article 176 EC; contra E. 
Epiney who argues that Article 176 should also apply to Community measures adopted before the EEA and that 
would now fall within the scope of Article 175 (c/ Epiney, Umweltrecht in der EU, 126).

135 Chemische Afvalstoffen Dusseldorp BV and Others v Minister van Volkshuisvesting, Ruimtelijke Ordening en 
Milieubeheer, Case C-203/96

136 L. Kramer, Casebook on EU  Environmental Law, 28

137 Chemische Afvalstoffen Dusseldorp BV and Others v Minister van Volkshuisvesting, Ruimtelijke Ordening en 
Milieubeheer, Case C-203/96, para.23

133 This elegant, albeit somewhat evasive, solution had been suggested by Advocate General Jacobs: “In my view, 
however, none of the issues which might arise under [Article 176] need to be resolved in the present case. [Article 
176] provides that the measures permissible by virtue of that article must in any event be compatible with the 
other provisions o f the Treaty. For the reasons given below, I consider that the contested rule is contrary to [Article 
29] of the Treaty.* (Opinion of Advocate General Jacobs, Chemische Afvalstoffen Dusseldorp BV and Others v 
Minister van Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer, Case C-203/96, para. 74)
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clear that they create a barrier to exports which is not justified either by an imperative 

measure relating to protection of the environment or by one of derogations provided for by 

[Article 30] of the Treaty’ .139

A step towards the second view was made in Fomasar,140 The Court had to interpret the 

exhaustiveness of Community legislation on hazardous waste, in particular Directive 

91/689/EC of 12 December 1991.141 Article 1(4) of the Directive provided:

For the purpose o f this Directive "hazardous waste" means:

wastes featuring on a list to be drawn up in accordance with the procedure laid down in Article 

18 o f Directive 75/442/EC on the basis of Annexes I and II to this Directive, not later than six 

months before the date of implementation of this Directive. These wastes must have one or more o f 

the properties listed in Annex III. 'Die list shall take into* account the origin and composition o f the 

waste and, where necessary, limit values o f concentration. Ib is  list shall be periodically reviewed and 

if necessary revised by the same procedure,

any other waste which is considered by a Member State to display any o f the properties listed in 

Annex HI. Such cases shall be notified to the Commission and reviewed in accordance with the 

procedure laid down in Article 18 o f Directive 75/442/EC with a view to adaptation o f the list.

A Council Decision had established a list of hazardous waste pursuant to Article 1(4) of 

Directive 91/689.142 In national proceedings, the issue arose whether the list thus drawn up 

was exhaustive or not. The Commission had argued against the position that the list would 

be automatically supplemented on the basis that waste falls within the scope of the annexes 

of the Community legislation.143 The German and Austrian governments, on the other hand, 

argued that the list could not be exhaustive because the second indent indicated that other 

waste may also be classified as hazardous by the States.144 While the Court pointed to the 

fifth recital of the preamble of the Directive and the need for a precise and uniform definition 

o f hazardous waste,145 it did not find the Community list to be exhaustive. The passage of 

interest here read as follows:

In that connection, it must be observed that the Community rules do not seek to effect complete 

harmonization in the area of the environment. Even though [Article 174] o f the Treaty refers to certain 

Community.objectives to be attained, both [Article 176] of the EC Treaty (...) and Directive 91/689 allow 

the Member States to introduce more stringent protective measures. Under [Article 174] of the Treaty, 

Community policy on the environment is to aim at a high level o f protection, taking into account the 

diversity o f situations in the various regions of the Community. (...)

139 Ibid., para.50

140 Criminal proceedings against Giancarlo Fomasar, Andrea Strizzolo, Giancarlo Toso, Lucio Mucchino, Enzo 
Peressutti and Sante Chiarcosso, Case C-318/98

141 Council Directive 91/689/EC of 12 December 1991 on hazardous waste (OJ 1991 L 377, p. 20)

143 Council Decision 94/904/EC of 22 December 1994 establishing a list o f hazardous waste pursuant to Article 
1(4) o f Directive 91/689 (OJ 1994L356,p. 14).

143 Criminal proceedings against Giancarlo Fomasar, Andrea Strizzolo, Giancarlo Toso, Lucio Mucchino, Enzo 
Peressutti and Sante Chiarcosso, Case C-318/98, para. 35

144 Ibid., para. 36

145 Ibid., para. 43
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It follows from the foregoing that, pursuant to Article 1(4) of Directive 91/689, the list provided for by that 

directive entitles the Member States to classify any other waste which a Member State considers to display 

one of the properties listed in Annex III to that directive as hazardous. Thus, such waste is considered 

hazardous only in the territory of the Member States which have adopted such a classification.

In that event, the Member States are bound to notify such cases to the Commission for review in 

accordance with the procedure laid down in Article 18 o f Directive 75/442, with a view to adaptation of 

the list o f hazardous waste. Accordingly, on the basis o f experience, the Commission is called upon to 

examine the extent to which it is appropriate to supplement the general list o f hazardous waste applicable 

to all Member States of the Community by adding to it waste considered hazardous by one or more 

Member States pursuant to the second indent o f Article 1(4) of Directive 91/689.’46

This ruling may signal the Court’s support for the second doctrinal position.146 147 The opening 

statement of the Court appears as a general statement on the issue: “Community rules do 

not seek to effect complete harmonization in the area of the environment”. Isolated from the 

context of the ruling, Article 176 EC would then indeed represent a “hard” constitutional 

limit on the Community legislator. Had the Court stopped here, no doubts as to the soft or 

hard constitutional nature of Article 176 EC would have remained. The Court, however, 

continued, and what followed represented a specific analysis of the legislative regime 

established for hazardous waste. The second indent of Article 1(4) obviously entitled Member 

States to supplement the Community list and could consequently be construed as an 

express “minimum harmonization clause”. A narrow construction of the ruling therefore 

leads to the conclusion that the Court in Fomasar has still not made up its collective mind 

on the “hard” or “soft” impact of Article 176 on the nature of Community legislation in the 

environmental field. In light o f the weighty arguments in,favour of the “hard” constitutional 

complementary nature of EC environmental legislation, it is to be hoped that the Court will 

soon announce the decisive step towards a constitutionalized cooperative federalism in the 

environmental field.

Having discussed arguments in relation to the nature o f Article 176’s restriction on the 

Community legislator’s ability to occupy the field, let us finally investigate the scope of the 

restriction. Does Article 176 EC only entitle national legislators to adopt stricter national 

standards in relation to Community legislation under Article 175 EC, or will Article 176 EC 

-  either as soft anti-pre-emption assumption or hard constitutional limit -  also apply to 

European legislation adopted under another legislative competence? In other words, does a 

national environmental measure covered by Article 176 EC have to conform to all other 

secondary law adopted by the Community? These questions have been hotly debated in 

German academic circles under the banner of the “the principle of optimal environmental 

protection*.148 According to this general legal principle, Member States will always be

146 Ibid., paras. 47-49

147 J.H. Jans, European Environmental Law, 120

148 Grundsatz des bestmöglichen Umweltschutzes”. The principle was "discovered* by M. Zuleeg in a pathbreaking 
article in 1987 {cf. M. Zuleeg, Vorbehaltene Kompetenzen der Mitgliedstaaten der Europäischen Gemeinschaft auf 
dem Gebiete des Umweltschutzes,). Since then the principle has conquered German academia to such an extent
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entitled to adopt more stringent national environmental laws even where the Community 

has enacted an environmental measure regardless of the legislative competence -  be it 

Articles 37, 71, 93, 95 or 133 of the Treaty.

This view has arguably gained ground with the Amsterdam Treaty and the transposition of 

the environmental Querschnittsklausel into the first part of the Treaty dealing with the 

fundamental principles of the Community legal order. Article 6 EC states: “Environmental 

protection requirements must be integrated into the definition and implementation o f the 

Community policies and activities referred to in Article 3, in particular with a view to 

promoting sustainable development.* However, does this Community commitment to 

incorporating environmental sensibilities into the operation of other Community policies 

also imply Article 176 EC’s general application to all Community legislation? Some doubts 

are in order. Article 6 EC is addressed to the Community legislator. Literal and systematic 

interpretations of Article 176 suggest that its scope of application to be confined to 

Community measures adopted under Article 175 only. Moreover, the horizontal application 

o f Article 176 would -  at least for environmental legislation -  render the specific “opt-out” 

regime established under Article 95 (4)-(9) superfluous.149 The debate is still open with the 

Court not having decided the issue so far.150

that it is almost universally accepted. See the monograph on the principle: W. Kahl, Umweltprinzip und 
Gemeinschaftsrecht: Eine Untersuchung zur Rechtsidee des “bestmöglichen Umweltschutzes" im EWG-Vertrag

149 L. Krämer, EC Environmental Law, 132. Krämer argues that both Article 176 and Article 95(4)-(9) EC are 
exceptions from the general principles o f the Community legal order and, therefore, have to be interpreted 
restrictively: "As none o f the Treaty provisions on which an environmental action can be based contain provisions 
sim ilar to those o f Arts 176 and 95, the conclusion must be that these provisions are exceptions to the general rule 
that Community measures cannot be derogated from by Member Sates, unless Community law expressly so 
provides. Their application to measures which had been adopted by virtue o f Arts 37, 71, 93 or 133 of the EC 
Treaty is therefore not possible; all the more so since it would not be clear whether Arts. 176 or 95 should apply in 
a specific case.” (ibid.)

>so The closest the Court got to this issue was in the judicial constellation in Nederhoff. There a national water 
protection measure went beyond the Community environmental legislation embodied in Directive 76/464, of which 
Article 10 expressly authorised Member States to take more stringent measures than those provided for in the 
directive. However, the stricter national environmental standard also collided with Directive 76/769/EC of 27 July 
1976 on the approximation o f the laws, regulations and administrative provisions of the Member States relating to 
restrictions on the marketing and use o f certain dangerous substances and preparations (OJ 1976 L 262, p. 201), 
as amended by European Parliament and Council Directive 94/60/EC of 20 December 1994 (OJ 1994 L 365, p. 1 ). 
How would the Court conceptualise the relation between the higher national environmental standard and the 
Community harmonization measures? The Court obviously recognized the tension: “That raises the question 
whether Directive 76/769, as amended, which merely introduces restrictions on the marketing and use o f wood 
treated with creosote, precludes a national water protection measure which has the effect o f prohibiting or 
permitting only in exceptional cases the use o f that substance for treating wood to be introduced into surface 
water. Even if the effects o f a national measure such as that at issue in the main proceedings may be regarded as 
an obstacle to the free movement of products containing creosote, as regulated by Directive 76/769, it is sufficient 
to note that, in accordance with Article 1 thereof, that directive applies without prejudice to the application o f other 
relevant Community provisions" (ibid., paras 63-4). The egress savings clause found in Article 1(1) o f Directive 
76/769 thus “saved* the Court from entering a difficult pre-emption analysis.
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b) Public health: Constitutional techniques fo r complementary competences

The official recognition of a Community policy regarding “public health” occurred only with 

the second, and not with the first, treaty amendment. The Maastricht Treaty granted a 

competence for health to the Community. This competence grant had been a compromise 

between those Member States that did not wish to endow the federal level with an express 

mandate and those who wanted to “centralise” health issues even further.151 The 

introduction o f the new competence was certainly no clear victoiy for a comprehensive 

European health policy. On the contrary, the competence was a prime example of the 

“intergovernmental redefinition of supranational competences”: Instead of legitimising the 

previously implicit public health competence of the Community, the sharp textual edges of 

the new provision constituted a tight linguistic corset designed to contain Community action 

that might otherwise have been based on Article 95 EC. The Amsterdam Treaty loosened the 

corset a little -  after the BSE and CJD crisis had demonstrated the European dimension of 

certain health threats even to the more sceptical defender o f State responsibility in this field. 

Today, we find the Community's competence for public health codified in a single article that 

by itself forms Title XIII of the Treaty. Article 152 EC is the prototype o f the new 

complementary competences since its assembles all the novel constitutional techniques.

Public Health -  Article 152

1. A high level o f human health protection shall be ensured in the definition and implementation of all 

Community policies and activities.

Community action, which shall complement national policies, shall be directed towards improving public 

health, preventing human illness and diseases, and obviating sources of danger to human health. Such 

action shall cover the fight against the major health scourges, by promoting research into their causes, 

their transmission and their prevention, as well as health information and education.

The Community shall complement the Member States' action in reducing drugs-related health damage, 

including information and prevention.

2. The Community shall encourage cooperation between the Member States in the areas referred to in this 

Article and, if necessary, lend support to their action.

Member States shall, in liaison with the Commission, coordinate among themselves their policies and 

programmes in the areas referred to in paragraph 1. The Commission may, in close contact with the 

Member States, take any useful initiative to promote such coordination.

3. The Community and the Member States shall foster cooperation with third countries and the competent 

international organizations in the sphere o f public health.

4. The Council, acting in accordance with the procedure referred to in Article 251 and after consulting the 

Economic and Social Committee and the Committee o f the Regions, shall contribute to the achievement o f 

the objectives referred to in this article through adopting:

151 T.K. Hervey & J.V. McHale, Health Law and the European Union, 74
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(a) measures setting high standards of quality and safety of organs and substances of human onpn. tV»r*J 

and blood derivatives; these measures shall not prevent any Member State from maintaining «  

introducing more stringent protective measures;

fb) by way of derogation from Article 37, measures in the veterinary and phytosannary teid* wh*h have 

as their direct objective the protection of public health;

(c) incentive measures designed to protect and improve human health, excluding any harmor,nation cf ihr 

laws and regulations of the Member States.

The Council, acting by a qualified majority on a proposal from the Commission, may also Adopt 

recommendations for the purposes set out in this article.

5. Community action in the field of public health shall fully respect the responsibilities of the Member 

States for the organization and delivery of health services and medical care. In particular, measures 

referred to in paragraph 4(a) shall not affect national provisions on the donation or medical use of organs 

and blood.

What are the constitutional characteristics of these new “complementary competences“? 

First of all, their length: Article 152 numbers 390 words. Quantity is not every thing, but it 

counts for something. Compared to the humble 50 words that make up Article 94 and the 

57 words that built Article 308 EC, the careful wording shows that the amenders of the EC 

constitution did not want to grant an abstractly phrased competence that would work ns n 

formidable teleological base for further centralisation. More words, more precision. This 

linguistic strategy is as old as the desire to codify itself.152 But let us now turn to the 

substance of the competence.

Paragraph 1 defines the specific objectives of the Community’s public health policy and 

specifies that Community action shall complement national policies in the pursuit of these 

aims. A special part of the Community's independent efforts should thereby be channelled 

into encouraging cooperation among the Member States (paragraph 2) as well as cooperation 

with third countries (paragraph 3). The legal base for Community action is embedded in 

paragraph 4 which distinguishes three situations: regarding organs and substances of 

human origin, blood and blood derivatives, the Community may only lay down minimum 

standards. Here, we find another “minimum harmonization" competence that 

constitutionalized the philosophy of cooperative federalism. Article 152(4b) expressly creates 

a specific legal base for measures in the veterinary and phytosanitary fields that were 

previously adopted within the CAP. Measures “which have as their direct objective the 

protection of public health" can now be based on Article 152 EC to the pleasure of the 

European Parliament and the peoples of Europe.153 The sub-paragraph does not extend the 

legislative competence to the Community.

152 The Allgemeine Landrecht für die preufiischen Staaten (Prussian General Law) counted more than 19000 
paragraphs so as to regulated every single imaginable situation!

153 Cf. Regulation 999/2001 and Regulation 1829/2003.



In addition to these specific fields, paragraph 4c finally grants a “general” public health 

competence to the Community. However, this competence is limited to the adoption of 

“incentive measures* “excluding any harmonization of the laws and regulations of the 

Member States”. Whatever the concept of “incentive measure” is supposed to mean, one has 

to assume that it was designed as a limitation to “normal measures* to be adopted under 

paragraph 4(a) and (b). Literally, the concept suggests the desire to have the Community 

primarily encourage the coordination o f national policies. But what exactly is the prohibition 

of “harmonization” supposed to mean? Two views can be put forward. According to the first, 

the exclusion o f harmonization means that Community legislation must not modify existing 

national public health legislation. However, considering the wide definition given to the 

concept of “harmonization” by the Court of Justice in Spain v Council, any legislative 

intervention on the part of the Community will unfold a de facto harmonising effect within 

the national legal orders.154 From this strict reading, the exclusion of harmonization under 

paragraph 4(c) would consequently deny all pre-emptive effect to Community legislation.155 

A second less restrictive view argues that the Community's legislative powers are only 

trimmed so as to prevent the de jure  harmonization of national legislation.156

In any event, both views appear problematic from a cooperative federalist perspective. Let us 

imagine a new public health threat that affects Europe. Let us also imagine that national 

legislators are still quicker to adopt measures than the Community legislator. Will the 

Community therefore ever be able to adopt Community-wide standards for the problem? Will 

Community action be confined to coordinating national policies without setting common 

Community-wide standards? If so, it would be difficult to speak of a truly independent 

Community policy as the Community legislator simply cannot make its own policy choices 

for a European public health policy. But what if the establishment of common principles is 

more effective than 25 diverse national solutions? The Community legislator would then 

have no competence to act. The principle of subsidiary would not even come into play. For 

the moment, it seems that the national “pre-emption” o f Community action will only be 

lifted, where the diverse national legislations create genuine obstacles to intra-Community 

trade and/or distortions of competition. The Community would then be entitled to have 

recourse to Article 95 EC.157 The current constitutional regime may thus again introduce the

154 In that judgment, the Court found the adoption o f a Regulation not beyond the scope of Article 95 because it 
aimed “to prevent the heterogeneous development of national laws leading to further disparities" in the internal 
market [cf. para.35).

155 See A. Bardenhewer-Rating & F. Niggermeier, Artikel 152, m .20 (arguing that the pre-Amsterdam version of 
Article 152 EC was not a legislative competence at all), in: von der Groeben & J. Schwarze, Kommentar zum Vertrag 
uber die EU.

156 For K. Lenaerts “incentive measures" can be adopted in the form of regulations, directives, decisions or atypical 
legal acts and are thus normal legislative acts o f the Community!.]* “[T]he fact that a Community incentive measure 
may have the indirect effect of harmonizing (...) does not necessarily mean that it conflicts with the prohibition on 
harmonization" (K. Lenaerts, Subsidiarity and Community competence in the field o f education, 13 &15).

157 In Federal Republic o f  Germany v European Parliament and Council o f  the European Union (Tobacco Advertising}, 
Case C-376/98, the Court clarified that Article 95 EC could not be used for a legislative measure whose principal 
aim was the protection of public health. Article 95 EC must not be used to circumvent the express exclusion of 
harmonization found in Article 152(4) (c) EC. A  “health" measure adopted under Article 95 EC must therefore 
“genuinely have as its object the improvement o f the conditions for the establishment and functioning of the

260



need for a benign degree of “cynical reasoning*158 on the part o f the Community legislator to 

justify politically desired Community “health measures* through the economic vocabulary of 

the internal market.

Finally, we find another characteristic mark of the novel type of competence in paragraph 5. 

Here, the Treaty constitutionally recognizes the “responsibility* o f the Member States for the 

organization and delivery of health services and medical care. Moreover, measures adopted 

under paragraph 4a shall “not affect" national provisions on the donation or medical use of 

organs and blood. Either formulation sounds like an “express saving clause* at the 

constitutional level and would, if the Court decides to go down this road, mean that the 

Community policy cannot “pre-empt" any national legislation within the areas enumerated. 

These constitutional exemptions -  some have called them “negative competences" -  must 

nonetheless not be confused with a constitutional recognition of exclusive national 

legislative powers. Unlike the operation of a Querschnittsklausel, these provisions will not 

have a limiting nature beyond the scope of Article 152 EC. Where harmonization under 

Article 95 EC or Community intervention in the course of the common market under Article 

308 EC is necessary, the Community legislator can well enter into these pseudo-exclusive 

fields. Article 152(5) does not therefore represent a return to a dual federalism with absolute 

borders around a nucleus of exclusive national powers.159

In conclusion, the division of the legislative function in the field of public health policy 

demonstrates the constitution’s intent to leave responsibility for these matters primarily to 

the national legislator. It goes too far perhaps to describe the Member States as the “Herren 

der GesundheitspolitikT.160 However, the use of novel constitutional techniques -  such as 

“incentive measures” and the exclusion of harmonization -  have been designed to 

constitutionally limit the competence of the Community to act in the field of public health. 

Complementary competences preserve the legislative responsibility of the national 

legislators. They may therefore be to some extent associated with the principle of 

subsidiarity.

However, it is important to underline that this “constitutionalized* expression of subsidiarity 

undermines to some extent the inherently flexible federalism that is part and parcel of that

internal market”. A 'mere finding of disparities between national rules and o f the abstract risk of obstacles to the 
exercise of fundamental freedoms or of distortions o f competition” would not be sufficient [ibid, paras.79, 84)

158 D. H. Scheuing, Umweltschutz auf der Grundlage der Einheitlichen Europäischen Akte, 162

159 Contra, Hablit2el: .Es kann nicht oft genug wiederholt werden, daß diese Harmonisierungsverbote ein Novum 
inder Entwicklung des Gemeinschaftsrechts darstellen. Den neu eingefuhrten Harmonisieningsverboten kommt 
eine überragende, exzeptionelle Stellung im gesamten Gemeinschaftsrecht zu, die die sonstige vertragsrechtliche 
Systematik durchbricht. Denn ertmals wurde im EGV eine Negativabgrenzung einer Kompetenznorm 
vorgenommen, ein umfassendes Verbot der Rechtsangleichung statuiert. Man kann geradezu von einer 
kompetenzerhaltenden Norm für die Mitgliedstaaten (...) sprechen, welche die sonst geforderte Rechtsangleichung 
(vgl. Art. 3 Buchst h und Art. 94 ff. EGV) ausschließt [.]* The author goes even farther by claiming that the 
introduction of “exclusion clauses” constitutes a constitutional rupture with the acquis communautaire for that 
competence. See H. Hablitzel, Harmonisiaerungsverbot und Subsidiantätsprinzip im europäischen Bildungsrecht, 
409)

160 J.C. Wichard, Artikel 152 m .8 , in: C. Calliess & M. Ruffert (eds.), Kommentar des Vertrages über die Europäische 
Union und des Vertrages zur Gründung der Europäischen Gemeinschaft: EUV/EGV
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very same constitutional principle. A fully cooperative federalist solution would have granted 

a legislative competence in the area of public health to the Community so as to allow 

Community action “in so far as the objectives o f the proposed action cannot be sufficiently 

achieved by the Member States and can therefore, by reason of the scale or effects of the 

proposed action, be better achieved by the Community".161 The exclusion of harmonization 

in some complementary competences162 limits the very competence of the Community to act. 

Complementary competences of this kind therefore breathe but do not “fully breathe the air 

of ‘subsidiarity” .163 Absent clear constitutional contours around the subsidiarity principle 

that would restrict the exercise o f the Community legislative powers, the Community legal 

order has chosen the more radical path for some of its complementary competences: the 

exclusion o f all harmonization of national legislation.

5. Conclusion: Shared Com petences and the Move towards Cooperative Federalism

The existence of non-exclusive competences within a federal order will not, in and of itself, 

testify for a cooperative federalism. The constitutional regime governing concurrent 

competences in the German federation shows that a dual federalist rationale may equally be 

employed to structure the legislative function within these nominally (!) concurrent policy 

areas. The Community legal order has, however, chosen a different path: its competences 

are shared competences in the sense that two legislators will be equally competent to 

legislate. Legislative conflicts are resolved through the operation of the twin principles o f 

supremacy and pre-emption. The doctrine of pre-emption has been defined as a theory o f 

conflict: it classifies degrees of normative conflicts ranging from the most minor hypothetical 

conflicts to the most flagrant contradiction in terms. Various types of legislative conflict have 

developed in the jurisprudence o f the European Court of Justice and -  borrowing the 

terminology of American federalism -  have been termed “actual conflict", “obstacle" and 

“field" pre-emption. The use of field pre-emption has been taken as indicating a move 

towards dual federalism. Here, the total exclusion of the national legislators supports the 

understanding of two mutually exclusive legislative spheres. Actual conflict pre-emption, by 

way o f contrast, will represent a cooperative federalist paradigm. Here, the national 

legislators can legislate within the same field, whereby only inevitable normative frictions

161 Article 5(2) EC

162 These are those complementary competences under (a), (c), (e), (f) and (g).

163 For a slightly different view, see K. Lenaerts who claims in the context of the Community’s complementary 
competence in the field o f education and vocational training, that “Articles 126 and 127 thus fully breathe the air of 
“subsidiarity.“ Subsidiarity has plainly been taken into account in the very definition o f the Community's 
competence within these fields. Because the drafters took special pains to incorporate the principles of subsidiarity 
and proportionality into the definition o f  Community power, these two principles may not require separate 
application in order to shield the Member States from too zealous an exercise by the Community o f its 
constitutionally limited powers." (Subsidiarity and Education, 28 (emphasis added)).
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will be resolved in favour of Community law. The character o f obstacle pre-emption must be 

located somewhere along the spectrum of dual and cooperative federalism depending on the 

degree of abstraction of its conflict criterion.

In search of the European Community's federal philosophy, this chapter has analysed two 

substantive policy areas that represent the core of the internal market: the Community's 

harmonization policy in relation to the free movement of goods and the common agricultural 

policy. As regards the former, the transition from total harmonization to the “new” approach 

to harmonization has been identified as a move from a dual to a cooperative federalism. 

While not eliminating field pre-emption from the scope of the harmonization programme, the 

new approach’s focus on allowing the free movement of goods after the satisfaction of 

essential health and safely requirements was more conducive to the rise of minimum 

harmonization. Member States can impose stricter national requirements for their own 

national products, especially where the supplementaiy national legislation would not 

obstruct intra-Community trade.164 Instead of pre-empting sill national action within the 

occupied field, softer types of pre-emption have emerged. The emergence of minimum 

harmonization has been an emblem of legislative cooperation: Community legislation would 

set the mandatory legislative frame that the Member States could fill in if they wanted to. 

The rise of minimum harmonization therefore represents a constitutional milestone on the 

road towards cooperative federalism.

In the context of the common agricultural policy, the Community legal order has 

traditionally employed aggressive pre-emption criterion. Any national measure that hindered 

the proper functioning and operation of a common market organization was pre-empted. 

This abstract obstacle pre-emption almost approached the pre-emptive power of field pre

emption and thus tended very much towards a dual federalist philosophy. Yet, it was argued 

that, in the next decade, the Community legal order will move away from dual federalism in 

this policy field. The abandonment of the price mechanism and the shift from product to 

producer support has been the most radical reform of the CAP ever since the inception of 

the Community. This reform will cause a fundamental change in the structure of the 

legislative function for agricultural policy with important “consequences for the tasks of the 

Community legislator, the division of powers between the Community and the Member 

States".165 We speculated that the reform of the legislative regime presently governing the 

CAP will necessarily involve the repeal of a large amount of Community agricultural 

legislation. Vertical Community legislation (product-specific) will be increasingly replaced by 

horizontal legislation and may thus, to some extent, parallel the policy shift caused by the 

1985 White Paper and the “new approach” to harmonization. If this were the case, national 

legislators would regain their legislative powers to adopt stricter national measures within

164 The question of how far Member States can also impose stricter national standards on imports remains very 
controversial. See the interesting analyse by M. Dougan, Minimum Harmonization and the Internal Market and S. 
Weatherill, Pre-emption, Harmonisation and the Distribution of Competence to Regulate the Internal Market.

,6S R. Barents, The Agricultural Law o f  the EC, 365
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fields in which the Community legislator has already entered. The revival of national 

regulatoiy powers will represent a move towards a cooperative philosophy with a greater 

sharing of legislative powers in relation to agriculture.

In some policy areas, the phenomenon of cooperative federalism has been 

“constitutionalized*. In some areas, the Community legislator is confined to establishing 

minimum standards or to complementing the national legislator. Here, legislative 

cooperation is not the result of a legislative policy choice but is a constitutional choice. The 

Treaty guarantees the ability of the national legislator to legislate in parallel with the 

Community legislator. The existence o f complementary competences in a federal order 

represents, in and of itself, a constitutional choice in favour of cooperative federalism. The 

pre-emptive effect of Community legislation is constitutionally limited. This should mean 

that Member States will always be entitled to adopt higher national standards on top of a 

Community measure. However, as we saw in the context of environmental policy, this 

central characteristic has not yet been definitely confirmed by the Court. In a similar vein, 

we still have to await solidified constitutional principles in relation to the novel type of 

complementary competence as embodied in the Community's public health policy. While the 

exact degree of legislative space guaranteed to the national legislator has yet to be defined, 

their character as embodiments of cooperative federalism in the legislative sphere is beyond 

doubt.
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IX. Conclusion: Europe's Journey from  Dual to Cooperative Federalism  in the

Legislative Sphere

Let us now take up the various argumentative threads o f the previous chapters in an 

attempt to weave them into a broader federal picture.

In the first part of the thesis, we looked at two national federal States and their respective 

constitutional regimes for structuring the legislative function. The conceptual duality of dual 

versus cooperative federalism was devised to characterize two distinct models of federalism 

in the history of the United States of America. Dual federalism provided the dominant 

constitutional philosophy up to the New Deal and the expansion o f federal legislative power. 

The Supreme Court then abandoned the idea of mutually exclusive spheres of legislative 

power and elaborated constitutional principles of legislative cooperation. The manifestation 

par excellence of the rise of cooperative federalism was the emergence of actual conflict and 

obstacle pre-emption and the corresponding decline of field pre-emption. American 

federalism is a “marble cake". Federal power and State power overlap and complement each 

other. The federal government and the States were transformed from opponents into 

partners.

While dual federalism had died in the United States by 1950, it is still alive and kicking in 

German constitutionalism. In spite of the ever widening cleavage between constitutional 

reality and the dual federalist rationale, German constitutional scholars continue to pay 

tribute to the principle of altemativity: The legislative function is structured into two 

mutually exclusive spheres of legislative power. Legislative competences are never shared. 

The rigidity and artificiality of the dual federalism comes particularly to the fore in relation 

to framework legislation. Dual federalism was simply unable to conceive the relationship 

between a federal “minimum” standard and “higher" sub-federal standards as this would 

require that both legislators are competent within the same field. Cooperative federalism 

would consequently provide the better philosophical rationale to explain the constitutional 

reality of this federal legal order.

The second part of the thesis then progressed to investigate which federal model best 

characterizes the sharing of the legislative function in the European federation of States. 

Three independent arguments were advanced to show the evolution of the European 

constitutional order from dual federalism towards a more cooperative federalist philosophy: 

the scope of the Community’s legislative powers in general, the scope of the Community’s 

exclusive powers and, finally, the scope of “legislative" exclusivity granted under the doctrine 

of Community pre-emption.

The constitutional limits to the Community’s legislative competence are represented in the 

scope of its “residual" power: Article 308 EC. Beyond these constitutional boundaries, the 

sphere of exclusive national legislative power begins. The constitutional practice of
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Community legislation and the judicial recognition thereof has, in the last thirty years, 

recognized very few areas beyond the legislative universe of the Community. The wide 

teleological interpretation given to the already porous textual bones o f Article 308 

transformed the provision into a “partial Kompetervz-Kompetenz”. The entitlement to adopt 

appropriate measures where legislative action was necessaiy to attain one of the 

Community’s objectives only found an external conceptual limit: Where the legislative action 

had “fundamental institutional implications for the Community and for the Member States, 

would be of constitutional significance and would therefore be such as to go beyond the 

scope o f [Article 308], it could be brought about only by way of Treaty amendment. It must 

therefore be held that, as Community law now stands, the Community has no competence 

to accede the Convention”.166 The circularity and generality of the judicial reasoning hardly 

provide iron constitutional safeguards against the Community's expanding legislative 

galaxy. The Community therefore shares a legislative competence with the Member States in 

all areas of social life that entertain a link to the economic sphere.

The second argument investigated the scope and nature of the Community’s exclusive 

legislative powers. We saw that the reality of constitutionally exclusive legislative power has 

remained foreign to the Community legal order. Beyond the judicial pointillism o f the 1970s, 

the Court has never broadened the sphere of the Community’s exclusive legislative powers. 

On the contrary, the European Court has interpreted these competences restrictively and, to 

a great extent, emasculated the very concept of exclusivity. A similar regression from dual 

federalism can be detected in relation to the Community’s subsequently exclusive powers. In 

fact, we suggested that the very idea o f exclusive competences was the child of a particular 

period o f time, when the Community legal order had not yet developed a convincing 

dogmatic solution for the relationship between Community law and the international legal 

powers o f the Member States. The primacy of Community law vis-a-uis international treaties 

concluded by the Member States was not yet definitely settled. Today this childhood disease 

has been cured. International treaties concluded by the Member States with third parties 

(after 1958!) are given the same hierarchical status as unilateral national measures. The 

extension of the supremacy principle to these international treaties has, it is argued, 

removed the intellectual basis for the original defensive invention of exclusive treaty-making 

powers in the external sphere. The transition from dual to cooperative federalism will and 

therefore should follow suit.

Finally, a third argument looked at the discharge of the legislative function under the 

Community’s shared competences. The study of the German constitutional model had 

shown us that even the existence of non-exclusive powers in a federal order could be 

explained by means of a dual federalist rationale. The idea of two mutually distinct 

legislative spheres could be upheld where legislative action by the federation always field 

pre-empts the sub-federal level. Cooperative federalism will only exist where the two

• «  Opinion 2/94
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legislators complement each other in establishing rules within a policy area. Looking at the 

changing legislative regimes within the Community's harmonization and common 

agricultural policy, we could identify a tendency to move from a dual to a cooperative 

federalism. The new approach to harmonization has opened the way for supplementary 

national action as the Community standard is increasingly seen as merely providing the 

mandatory minimum. The recent reforms of the CAP and the abandonment of the price 

mechanism, it was argued, will equally open up new legislative space to the Member States. 

The most remarkable testimony to the spirit of cooperative federalism has been legislative 

action at the periphery of the common market project. Many newly introduced legislative 

competences have constitutionalized the spirit of cooperative federalism. They either 

expressly permit stricter national measures to be adopted or limit the Community's 

legislative action to “supplement" or “complement’' the national legislator.

In conclusion, the European constitutional order is moving away from a dual federalist 

towards a cooperative federalist model in the legislative sphere. But will this type of 

legislative federalism better suit the European Union? Should cooperative federalism become 

the dominant philosophy in all policy areas, or should one retain islands of exclusive 

powers? A normative evaluation shall be the task of this final section in which we shall 

revisit some of more general ideas about the federal principle touched upon in the 

introduction.

Let us return to K.C. Wheare and his post-war study on “Federal Government": “

The simplest way to orgaime a federal government, it might seem, is either to deride what matters are to 

be regulated by the general government and to place them under its actual exclusive control, leaving the 

rest to the actual exclusive control of the regional governments, or vice versa. There is then one list o f 

subjects only and disputes can be confined to the meaning of the words in that list. I f  a concurrent list is 

added, there are not only disputes about the meaning of the words in the new list, but about the extent to 

which these words overlap or conflict with words in the exclusive list, and about the extent to which laws 

passed by the general and regional legislatures on concurrent subjects, conflict with each other and are 

void. Not merely lists but statutes also must be compared and in the result there may be piecemeal 

legislation and considerable uncertainty over a wide area.167

Simplicity has the advantage of intellectual elegance. But would a constitutional order that 

omitted shared or concurrent competences be more transparent and show a lower degree of 

litigious conflict between the two layers? More importantly still, can one actually divide the 

ever more interconnected social reality into neat competence categories and tasks that only 

belong to one level to the exclusion o f the other? In short, are the promises of dual 

federalism redeemable?

Let us turn to the first point: less legislative conflict in a world o f exclusive powers. This is 

the constitutional creed of German federalism (in unison with the Austrian and Swiss

167 K.C. Wheare, Federal Government, 82
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federal orders).168 Instead of openly allowing parallel legislation, these legal orders prefer the 

“conflict-avoiding” technique of constructing mutually exclusive spheres o f legislative 

competences. In situations where a federal law “appears” to clash with State law, the 

Constitutional Court will find that only one level was actually competent to pass legislation. 

Legislative “conflicts” are, as we discussed earlier, solved at the competence level.

Yet, does this judicial technique make the allocation o f legislative responsibilities clearer, 

more transparent and predictable? Here, clouds o f doubt arrive on the horizon: the boxing of 

a complex legislative project into one competence category seems a formidable task. What if 

a complex piece of legislation has links with a number o f legal bases, some belonging to the 

federation, others belonging to the exclusive sphere of the States? The task of deciding 

which layer is ultimately responsible to pass the entire legislative piece is likely to involve a 

complex constitutional balancing exercise. The promise of dual federalism, namely that 

mutual exclusivity clarifies the respective spheres and guarantees responsibility and 

accountability, is therefore not an automatic reflex of dual federalism.169 Dual federalism 

cannot in itself offer a guarantee for more legal certainty and a clearer answer to who is 

responsible for what.

What about the very empirical basis o f dual federalism? Can or should a federal order that is 

committed to a certain degree o f social homogeneity clinically cut out tasks that are 

exclusively reserved to one level? This question has been answered in what still represents 

one o f the most .innovative and influential accounts of the federal principle in the Federal 

Republic of Germany. K. Hesse's “The Unitary Federal State”170 highlighted not only the 

unifying social tendencies in modem industrial societies, but paid particular attention to the 

normatively unifying demands on the modem welfare state:

Die Verteilung der staatlichen Aufgaben im Bundesstaat setzt voraus, daß den Gliedstaaten Aufgaben 

zugewiesen werden können, die sich ihrer Natur nach in der Beschränkung auf den jeweiligen 

Landesbereich bewältigen lassen. Der Kreis dieser Aufgaben ist im Kaiserreich noch relative groß gewesen. 

Er hat sich indessen schon von der Reichsgründung an ständig vermindert. Bereits die Geschichte des 

Kaiserreichs zeigt ein ständiges Anwachsen der Reichsaufgaben, und in der Weimarer Republik hat sich 

dieser Prozeß in verstärktem Maße fortgesetzt. Heute ist der Kreis der Aufgaben, die ihrer Natur nach am 

besten im einzelnen Landesbereich erfüllt werden können, eng zusammengeschmolzen. Das steigende 

Gewicht von Technik, Wirtschaft und Verkehr, die gewachsenen Verflechtungen und Interdependenzen des 

wirtschaftlichen und sozialen Lebens wie die gestiegenen Planungs-, Lenkungs- und Verteilungsaufgaben, 

welche dadurch hervorgerufen worden sind, kurz: die Entwicklung zum sozialen Rechtsstaat verlangt nach 

Einheitlichkeit und Gleichmäßigkeit!.) (...) Selbst die angestammten Landesaufgaben, etwa die Förderung 

der wissenschaftlichen Forschung, lassen sich heute nur noch bedingt im Bereich der einzelnen Länder 

bewältigen. Der Sozialstaat wird damit zwar nicht zum zwangsläufigen „Schrittmacher des Einheitsstaates“, 

wohl aber verlangt er gebieterisch eine weitgehende sachliche Unitarisierung.“ 171

168 For the infeasibility of this claim with regard to the Austrian federal order, see: P. Pemthaler, 
Kompetenzuerteihing in der Krise.

169 The pitfalls o f  partial exclusivity have been discussed in Chapter V 2. (a) above.

170 K. Hesse, D er unitarische Bundesstaat

171 IbicL, at 13 (emphasis in original)
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What is important for present purposes is the statement encapsulated in the very first 

sentence: “The distribution of public tasks in a federal state presupposes that those tasks 

that are allocated to the States are of such a nature that they can be accomplished in a 

territorially limited space." In the face of increasing interdependencies o f the social and 

economic world, the range of those tasks that could be exclusively achieved by the Lânder 

alone got smaller and smaller over the course of the three historical phases of German 

federalism. Today, there are hardly any tasks that can be described as of the exclusive 

concern of one Land because o f  the territorially limited character o f  the task. Homogenizing 

forces will be natural in a community that inhabits the same economic space. The European 

Union has not only an internal market that permits the free movement of factors of 

production. The peoples of Europe are increasingly realizing their common fate. If ever fewer 

governmental tasks can be exclusively allocated to the national level (because of territorial 

spill-over effects), what ought to be the constitutional and political response? Should one 

allow State B that is affected by the political choices of neighbouring State A to influence -  

at least to a certain degree -  the political decisions of State A? And if so, how can one 

nonetheless guarantee a degree of legislative freedom for either State?

The search for unity in diversity or diversity in unity is the very task of a federal 

organization of the legislative function. Some federalisms are, however, more federal than 

others. Dual federalism had died for a reason.172 The impossibility of strictly upholding two 

mutually distinct legislative spheres became obvious with the rise of the modem unified 

federal State. Dual federalism barred a “functional* allocation of legislative competences 

according to the size of the social problem involved: *[T]he theory that the state is deprived 

by the Constitution of power to pass legislation, which in the field of its operation deals with 

interstate commerce in matters of national concern, would render it impossible for the 

country to utilize state authority as an additional agency of control, even though such 

course might be in the public interest and in accord with the public will. It seems that it is 

of advantage to the public to have choice of methods in dealing with specific problems.*173 

For the United States, this idea has nowhere been better expressed in a 1937 ruling o f the 

Supreme Court dealing with unemployment: “The United States and the state of Alabama 

are not alien governments. They co-exist within the same territory. Unemployment is their 

common concern. Together the two statutes now before us embody a cooperative legislative 

effort by state and national governments, for carrying out a public purpose common to both, 

which neither could fully achieve without the cooperation of the other. The Constitution 

does not prohibit such cooperation."174

m  See the discussion in Chapter II, esp. 3. “Conclusion: Prom Dual to Cooperative Federalism in the legislative 
Sphere".

175 H.W. Biklé, The Silence o f  Congress, 222

174 Carmichael v. Southern Coal & Coke Co.r 301 U.S. 495 (1937), 526
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Cooperative federalism then posits that “the National Government and the States are 

mutually complementary parts of a single governmental mechanism all of whose powers are 

intended to realize the current purposes of government according to their applicability to the |

problem at hand.*175 The ideal of structuring the legislative function according to the |

problem at hand is more flexible and efficient. This is why cooperative federalism has here 

been championed as an end in itself: „Diese Form der Gesetzgebung ermöglicht es, I

Einheitlichkeit der grundsätzlichen Normierung durch den Bund mit selbständiger und j

unter Umständen differenzierter konkreter Ausgestaltung durch die Länder zu verbinden. |

Sie ist in besonderem Maße auf ein Zusammenwirken beider Teile angelegt, denen hierbei j

eine jeweils eigenen, nicht austauschbare Rolle zukommt und entspricht darin in gleicher 

Weise den modernen Erfordernissen wie dem Gedanken des kooperativen Föderalismus.“ 176 

The legislative mechanism of common federal standards supplemented by territorially 

differentiated national solutions expresses the very idea o f “unity in diversity*. Cooperative 

federalism structures the legislative function according to a function criterion and not in 

line with pre-defined policy areas. In sum, the constitutional heart of cooperative federalism 

is the principle of subsidiarity, while the constitutional essence of dual federalism is the 

enumeration principle.

“But if there is to be federalism, one condition must be fulfilled. There must be some matter, 

even if only one matter, which comes under the exclusive control, actual or potential, of the 

general government and something likewise under the regional governments. I f  there were 

not, that would be the end of federalism.*177 Yet, under a complete regime of functional 

sharing of legislative power the Member States would not totally lose their ability to adopt |

“exclusive” legislation: cooperative federalism, as any type of federalism, requires that the |

sub-federal units retain a degree o f exclusive legislative power. The preservation of these j
autonomous decision-making powers must be ensured in order to keep the federal principle j

alive. But unlike its dual federalist cousin, these autonomous powers would not be exclusive |

policy areas but the capacity to exclusively fill in the details in the federal framework.178

But how is one to protect a degree of legislative autonomy of the Member States, while •

permitting the federal level to set common standards? Framework competences have been i

identified as a possible constitutional protection mechanism -  once a convincing judicial I 

corset around the notion of “frame” is established.179 For shared competences, the key 

would seem to lie in the restrictive criterion of federal pre-emption. Under a cooperative |

175 E. S. Corwin, The Passing o f Dual Federalism, 19

176 K. Hesse, Aspekte des kooperativen Föderalismus in der Bundesrepublik, Fn.32

177 K.C. Wheare, Federal Government, 79

178 .Kooperativer Föderalismus ist also ähnlich wie der Föderalismus überkommener Prägung darauf angewiesen, 
daß den Ländern ein Bestand von Befugnissen selbständiger Entscheidung verbleibt. Der Unterschied besteht 
darin, daß diese Befugnisse nicht notwendig alleinige und ausschließliche zu sei brauchen.“ (K. Hesse, Aspekte des
kooperativen Föderalismus in der Bundesrepublik, 147)

179 .Rahmengesetzgebung als das dem kooperativen Föderalismus angemessenen Institut im Bereich der 
Gesetzgebung“ (K. Hesse, ibicL, 156)
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federalist paradigm, there would be a strong assumption against field pre-emption. Only 

where the federal objective could in no way be achieved without the total exclusion of 

Member States, should the federation be permitted to occupy the entire field. A 

Constitutional Court working under the premise of cooperative federalism would thus 

interpret the notion of “conflict” restrictively. It would insist on actual conflicts between the 

two sets of legislation and not be satisfied with potential or remote legislative interferences 

with the federal scheme. In this way, the legislative autonomy o f the Member States could be 

protected and the philosophy of federalism retained.

This thesis has demonstrated the shift away from a dual to a more cooperative federalism in 

the legislative sphere. The philosophy o f cooperative federalism has not, however, been 

confined to the legislative function. Long ago, and in a much swifter manner, the shift from 

dual to cooperative federalism had taken place in the judicial sphere. Within the space of 

five years, the European Court of Justice moved from a dual federalist to a cooperative 

federalist rationale. In I960, the Court still found that the three Community treaties “are 

based on the principle of strict separation between the powers o f the Court on the one hand 

and the national courts on the other* from which it concluded “that there is no overlapping 

of the jurisdiction assigned to the different courts”.180 In 1965, cooperative federalism had 

arrived. The sharing of the judicial tasks between the European Court of Justice and the 

national courts was seen as a form of “judicial cooperation under (Article 234] which 

requires the national court and the Court of Justice, both keeping within their respective 

jurisdiction, and with the aim of ensuring that Community law is applied in a unified 

manner, to make direct and complementaiy contributions to the working out of a 

decision”.181 The arrival of cooperative federalism in the judicial sphere was greeted by P. 

Pescatore with the following words:

“Wendungen dieser Art drücken die Beziehungen zwischen der Gexneinschaftsrechtsordnung und den 

staatlichen Rechtsordnungen am besten aus. Es handelt sich nicht um ein Verhältnis der Scheidung und 

Antinomie, sondern vielmehr um ein vom Geiste gegenseitiger Achtung getragenes Zusammenwirken auf 

ein gemeinsames Ziel hin. (...) Anstatt von einer „Scheidung" zu sprechen, ist daher zur Kennzeichnung 

der Beziehungen zwischen Gemein schaftsrecht und staatlichem Recht eher auf die Begriffe 

zurückzugreifen, die den Kontakt, die Durchdringung, das Ineinandergreifen zum Ausdruck bringen. Man 

kann hier auch, um einen abstrakteren und wissenschaftlicheren Ausdruck zu verwenden, von Integration 

sprechen, d.h. dem Vorhandensein eines Systems von Beziehungen, das einem kohärenten 

Ordnungsgedanken entspricht/1 M

The philosophy of cooperative federalism will best reflect the idea of European “integration”. 

This statement applies not only to the judicial sphere. It extends with equal force to the 

sharing of the legislative function in Europe’s constitutional order. The legislative spheres of

180 Jean-E. Humblet v Belgian State, Case 6/60, 572

181 Firma G. Schwarze v Einfuhr- und Vorratsstelle fü r  Getreide und Futtermittel, Case 16-65, 886.

«a p_ Pescatore, Gemeinschaflsrecht und staatliches Recht in der Rechtsprechung des Gerichtshofs, 2066
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the Community and the Member States cooperate. Indeed, the very language of a federal 

“separation1' and “division" of legislative powers bears the linguistic imprint of dual 

federalism. Yet, the dual federalist language increasingly loses touch with the legislative 

practice characterized by mutual penetration and interlocking. The constitutional language 

of Europe revels. The investigation o f the new constitutional philosophy of the European 

Union promises to be a profitable task for the twenty-first'century doctors of federalism.

272



Selected Bibliography:

1. Academ ic Literature

R. Adam, Tipologia degli atti comunitari in Materia agricolei, [1992] 32 Rivista di diritto 
europeo, 285-311

V. Adam & G. Winter, The framework law in German federalism, in: G. Winter, Sources and 
Categories o f EC Law: a comparative and reform perspective (Nomos, 1996)

V. Adam & D. Bianchi, La PAC à l'heure du découplage: une « dernière * réforme du soutien 
à l'agriculture européenne, [2004] 475 Revue du Marché commun et de l’Union européenne, 
89-90

V. Adam, Les Droits à paiement, une création juridique innovante de la réforme de la politique 
agricole commune, [2004] 475 Revue du Marché commun et de l’Union européenne, 96-105

L.K. Adamovich & B.C. Funk, Österreichisches Verfassungsrecht (Springer 1985 = Third 
Edition)

P. Aiston and J.H.H. Weiler, An *Ever Closer Union" in Need o f a Human Rights Policy: The 
European Union and Human Rights, in: P. Aiston, M. Bustelo, and J. Heenan (eds.), The EU  
and Human Rights (Oxford University Press, 1999)

K. Alter & S. Meunier-Aitsahalia, Judicial Politics in the European Community, [1994-95] 26 
Comparative Political Studies, 535-561
G. Anschütz, Kommentar zur Weimarer Reichsverfassung (1933 *  Fourteenth Edition)

K.A. Armstrong & S. Bulmer, The govemance of the single European market (Manchester 
University Press, 1997)

A. Barav, Les effets du droit communautaire directement applicable, [1978] 14 Cahiers de 
droit européen 265-86

R. Barents, The Agricultural Law o f the EC  (Kluwer, 1994)

P. Baumann, Common Organizations o f  the Market and National Law, [1977] 14 Common 
Market Law Review 303-327

G. Bebr, How supreme is Community law in the national courts?, [1974] 11 Common Market 
Law Review 3-37
G. Berardis, The Common Organization o f  agricultural markets and national price régulations, 
[1980] 17 Common Market Law Review 539-551

N. Bernard, Multilevel Govemance in the European Union (Kluwer, 2002)

B. Beutler, R. Bieber, A. Epiney & M. Haag, Die Europäische Union: Rechtsordnung und 
Politik (Nomos, 2001 = Fifth Edition)

D. Bianchi, La Conditionnalité des paiements directs ou de la responsabilité de l'agriculteur 
bénéficiant des paiements directs dans le cadre de la politique agricole commune (PAC), [2004] 
475 Revue du Marché commun et de l’Union européenne, 91-95

R. Bieber, Zur Rolle der Mitgliedstaaten bei der Ausfüllung von Lücken im ECrRecht, in: R. 
Bieber & G. Ress, Die Dynamik des EG-Rechts (Nomos, 1987), 283-317

R. Bieber, On the Mutual Completion o f Overiapping Legal Systems: The Case o f  the European 
Communities and the National Legal Orders, [1988] 13 European Law Review 147-158

H. W. Biklé, The Silence ofCongress, [1927-1928] 41 Harvard Law Review 200-224

A. Bleckmann, Staatsorganisationsrecht, Grundlagen, Staatszielbestimmungen und 
Staatsorganisationsrecht des Bundes (Heymanns, 1993 = Forth Edition)

A. Bleckmann, Europarecht: Das Recht der Europäischen Union und der Europäischen 
Gemeinschaften (Heymanns, 1997= Sixth Edition) l

l



C. Blumann, La fonction législative communautaire (L.G.D.J, 1995)

C. Blumann, Politique Agricole Commune (Litec, 1996)

C. Blumann, Compétence communautaire et compétence nationale, in J.-C. Masclet (ed.), La 
Communauté européenne et l’environnement (La Documentation française, 1997), 63-105

M. Blumental, Implementing the Common Agricultural Policy: Aspects o f  the Limitations on the 
Powers o f  the Member States, [1984] 35 Northern Ireland Legal Quarterly, 28-51

A. von Bogdandy & J. Bast, The European Union*s vertical order o f compétences: The current 
law and proposais fo r  its reform, [2002] 39 Common Market Law Review 227-268

R. Böhm, Kompetenzauslegung und Kompetenzlücken im Gemeinschaftsrecht (Lang, 1985)

R. von Bornes, Das Subsidiaritätsprinzip im Recht der Europäischen Union, [1994] 29 
Europarecht 263-300

M. Bothe, Die Kompetenzstruktur des modernen Bundesstaates in rechtsvergleichender Sicht 
(Springer-Verlag, 1977)

J. H.J. Bourgeois, Artikel 132, 133, 134, in: H. von der Groeben & J. Schwarze, Kommentar 
zum Vertrag über die Europäische Union und zur Gründung der Europäischen 
Gemeinschaft (Nomos, 2003), 672

C. A. Bradley, The Treaty Power and American Federalism, [1998-991 97 Michigan Law 
Review 390-461

C.A. Bradley, The Treaty Power and American Federalism -  Part JI, [2000-2001] 99 Michigan 
Law Review 98-133

R. A. Brown, Due Process o f Law, Police Power and the Supreme Court, 40 Harvard Law 
Review 943-968 (1926-1927)

H. Bülck, Föderalismus als internationales Ordnungsprinzip, [1964] 21 Veröffentlichungen 
der Vereinigung der Deutschen Staatsrechtslehrer 1-60

E. Bülow, Die Anwendung des Gemeinschaftsrechts im Verhältnis zu Drittländern, in: A. 
Clauder (ed.), Einführung in die Rechtsfragen der europäischen Integration (Europea Union 
Verlag, 1972 = Second Edition), 52-61

E. Bülow, Gesetzgebung, in: E. Benda, W. Maihofer & H.J. Vogel (eds.), Handbuch des 
Verfassungsrechts der Bundesrepublik Deutschland (W. de Gruyter, 1994)

M. Bungenberg, Artikel 235 nach Maastricht—Die Auswirkungen der Einheitlichen 
Europäischen Akte und des Vertrages über die Europäische Union auf die Handlungsbefugnis 
des Art. 235 EGV  (Nomos, 1999)

M. Bungenberg, Dynamische Integration, Art. 308 ■ und die Forderung nach dem 
Kompetenzkatalog, (2000) 35 Europarecht 879-900
G. de Bürca, The Principle o f  Proportionality and its application in EC Law, (1993) 13 
Yearbook of European Law 105-50
G. de Bürca and B. de Witte, The Delimitation o f  Powers between the EU and its Member 
States, EUI RSCAS Policy Paper CR 2001/03 (an electronic version is available at: 
www.iue.it/RSCAS/e-texts/CR200103Ddfl
C. Calliess, Der Schlüsselbegriff der „ausschließlichen Zuständigkeit" im Subsidiaritätsprinzip 
des Art. 3 b II EGV, [1995] 6 Europäische Zeitschrift für Wirtschaftsrecht 693-700

C. Calliess, Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union (Nomos, 1999 = 
Second Edition)

C. Calliess & M. Ruffert (eds.), Kommentar des Vertrages über die Europäische Union und des 
Vertrages zur Gründung der Europäischen Gemeinschaft : EUV/EGV (Luchterhand, 2002)

M. Cappelletti, M. Seccombe, J. Weiler, Integration Through Law: Europe and the American 
Federal Expérience-A  General Introduction, in: M. Cappelletti, M. Seccombe, J. Weiler (eds.), 
Integration through Law (Vol. 1) (W. de Gruyter, 1986), 3-71

M. Cardwell, The European Model o f Agriculture (Oxford University Press, 2004)

n

http://www.iue.it/RSCAS/e-texts/CR200103Ddfl


R. R. Churchill & N.G. Foster, European Community law and prior Treaty obligations o f 
Member States: The Spanish Fishermen's Cases, (1987] 36 International & Comparative Law 
Quarterly, 504-524

G. Close, Harmonisation of laws: use or abuse o f  the powers under the EEC Treaty?, [1980] 6 
European Law Review 461-481

W. Cohen, Congressional Power to Define State Power to Regulate Commerce: Consent and 
Pre-emption, in: T. Sandalow & E. Stein (eds.), Courts and Free Markets: Perspectives from  
the United States and Europe, Vol II (Oxford University Press, 1982), 523-547
L. -J. Constantinesco, Das Recht der Europäischen Gemeinschaften: Das institutionelle Recht 
(Nomos, 1977)

V. Constantinesco, Compétences et pouvoirs dans . les Communautés européennes: 
Contribution a l ’étude de la nature juridique des Communautés (Pichon & Durand-Auzias, 
1974)

V. Constantinesco, Division o f fields o f competence between the Union and the Member States 
in the Draft Treaty establishing the European Union, in: R. Bieber, J-P. Jacqué & J. H.H. 
Weiler (eds.), An ever closer Union: A critical analysis o f the Draft Treaty establishing the 
European Union (EC Commission, 1985), 41-55

V. Constantinesco, J.-P. Jacqué, R. Kovar, and D. Simon, Traité instituant la CEE 
(Economica, 1992)

E. S. Corwin, The Passing o f Dual Federalism, [1950] 36 Virginia Law Review 1-24

P. Craig & G. de Bûrca, EU law: text, cases and materials (Oxford University Press, 2003 = 
Third Edition)

M. Cremona, The Doctrine of Exclusivity and the Position o f Mixed Agreements in the External 
Relations o f the European Community, [1982] 2 Oxford Journal o f Legal Studies 393-428

M. Cremona, External Relations and External Competence: The Emergence o f  an Integrated 
Policy, in: P. Craig and G. de Bûrca, The Evolution of EU Law (Oxford University Press,
1999), 137-75

M. Cremona, A Policy o f  Bits and FHeces? The Common Commercial Policy after Nice, [2002] 4 
Cambridge Yearbook of European Legal Studies, 61-91

E. D. Cross, Pre-emption of Member State law in the European Economic Community: A 
Framework fo r  Analysis, [1992] 29 Common Market Law Review 447-472

A. Cudennec, Compétence communautaire exclusive et mesures nationales d ’application, 
[2003] 473 Revue du Marché commun et de l'Union européenne, 670-676

J. Currall, Some Aspects o f the Relation between Articles 30-36 and Article 100 o f the EEC 
Treaty, with a Closer Look at Optional Harmonisation, [1984] 4 Yearbook o f European Law 
169-205

P. Daillier, Le régime de la pêche maritime des ressortissants espagnols sous juridiction des 
états membres de la C.E.E. (1977-1980), [1982] 256 Revue du Marché commun, 187-193

A. Dashwood, Hastening Slowly: The Community’s Path Towards Harmonization, in: H. 
Wallace, W. Wallace and C. Webb (eds.), Policy-Making in the European Community (Second 
Edition, J. Wiley & Sons Ltd, 1983), 177-208

A. Dashwood, The Limits o f European Community Powers, (1996) 21 EL Rev. 113-28

A. Dashwood, The Attribution o f  External Relations Competence, in: A. Dashwood and C. 
Hillion (eds.), The General Law o f  E.C. External Relations (Sweet & Maxwell, 2000) 115-38

A. Dashwood and J. Heliskoski, The Classic Authorities Revisited, in: A. Dashwood and C. 
Hillion (eds.), The General Law ofE.C. External Relations (Sweet & Maxwell, 2000) at 3-19

P. G.G. Davies, European Union Environmental Law (Ashgate, 2004)

S. R. Davis, The Federal Principle: A Journey through Time in Quest o f a Meaning (University 
of California Press, 1978)

C. Degenhart, Staatsorganisationsrecht (C.F. Müller, 2000 = Sixteenth Edition)

i i i



P. Demaret, La politique commerciale: perspectives dévolution et faiblesses présente, in : J. 
Schwarze & H. Schermers (eds.), Structure and Dimensions o f European Community Policy 
(Nomos, 1988), 69-110

N. Dhondt, Integration o f Environmental Protection into other EC Policies (Europa Law 
Publishing, 2003)

D. Dittert, Die ausschließlichen Kompetenzen der Europäischen Gemeinschaft im System des 
EG-Vertrags (Peter Lang, 2001)

M.F. Dominick, Bulk Oil Case Note, [1986] European Law Review 466

G. von Donnersmarck, Planimmanente Krisensteuerung in der Europäischen 
Wirtschaftsgemeinschaft (Metzner, 1971)

D.W. Dom, Art. 235 EWGV—Prinzipien der Auslegung—Die Generalermächtigung zur 
Rechtsetzung im Verfassungssystem der Gemeinschaften (Engel, 1986)

M. Dougan, Minimum Harmonization and the Internal Market, [2000] 37 Common Market 
Law Review 853-885

N. T. Dowling, Interstate Commerce and State Power -  Revised Version, [1947] 47 Columbia 
Law Review 547-560

F.E. Dowrick, Overlapping European laws, [1978] 27 International & Comparative Law 
Quarterly 629-660

P. Eeckhout, The European Internal Market and International Trade: A legal Analysis 
(Clarendon, 1994)

P. Eeckhout, External Relations o f  the European Union (Oxford University Press, 2004)

C. D. Ehlermann, Editorial Comments: Harmonisation fo r  harmonisation’s sake?, [1977] 15 
Common Market Law Review 4-8

C.D. Ehlermann, L ’acte Unique et les compétences externes de la Communauté: un progrès?, 
in: P. Demaret (ed.), Relations extérieures de la Communauté européenne et marché intérieur: 
aspects juridiques et fonctionnels (Collège d’Europe No. 45, 1986) 79-90

C. -D. Ehlermann, The Internai Market following the Single European Act (1987) 24 Common 
Market Law Review 361-409

D. J. Elazar, Constitutionalizing Globalization: The Postmodern Revival o f Confederal 
Arrangements (Rowman & Littlefield, 1998)

D. J. Elazar, The United States and the European Union: Models fo r  their Epochs, in: K. 
Nicolaidis & R. Howse (eds.), The Federal Vision: Legitimacy and Levels o f Governance in the 
United States and the European Union (Oxford University Press, 2001) 31-70

E. Ellis (ed.), The Principle o f  Proportionality in the Laws o f  Europe (Hart, 1999).

N. Emiliou, The Death o f exclusive competence? [1996] 21 European law Review 294-311

D.E. Engdahl, Constitutional Federalism in a Nutshell (West Publishing Co., 1987 = Second 
Edition)

D. E. Engdahl, The Necessary and Proper Clause as an intrinsic Restraint on Federal 
Lawmaking Power, [1998-99] 22 Harvard Journal of Law and Public Policy 107-122

A. Epiney, Umweltrecht in der Europäischen Union (Heymanns, 1997)

J.N. Eule, Laying the Dormant Commerce Clause to Rest, [1982] 91 The Yale Law Journal, 
425-485

U. Everling, I.E. Schwartz, and C. Tomuschat, Rechtsetzungsbefugnisse der EWG in 
Generalermächtigungen, insbesondere in Artikel 235 EWG-Vertrag, [1976] 11 Europarecht 
(Sonderheft 1)

U. Everling &  W.-H. Roth (eds.), Mindestharmonisierung im Europäischen Binnenmarkt: 
Referate des 7. Bonner Europa-Symposions vom 27. April 1996 (Nomos, 1997)

iv



L. Favoreu, P. Gaïa, R. Chevontian, J-L. Mestre, O. Pfersmann, A. Roux fis G. Scaffoni, Droit 
constituionnel (Dolloz, 2002 = Fifth Edition)

P. Ferraiuolo, Le Pouvoir normatif de la Communauté Européenne en vertu de Varticle 235 : 
Possibilités et Limites (Aix-en-Provence : Université d'Aix-Marseille III, 1999).
F. Fleiner, Bundesstaatliche und gliedstaatliche Rechtsordnung in ihrem gegenseitigen
Verhältnis im Rechte Deutschlands, Österreichs und der Schweiz, (1929] 6
Veröffentlichungen der Vereinigung deutscher Staatsrechtslehrer 2-24

S. Forester, Artikel 235 EGV und das Subsidiaritätsprinzip des Art 3b Abs.2 EGV 
(Verwaltungsakademie des Bundes, 1996).

M. Foucault, The order o f things: an archaeology o f the human sciences (Vintage Books, 1994) 

W. Frenz, Europäisches Umweltrecht (Beck, 1997)

C. Friedrich, Trends o f  Federalism in Theory and Practice (Praeger, 1968)

A. Furrer, The principle of pre-emption in European Union Law, in: G. Winter (ed.), Sources 
and Categories o f  European Union Law (Nomos, 1996), 521-540

A. Furrer, Die Sperrwirkung des sekundären Gemeinschaßsrechts auf die nationalen 
Rechtsordnungen: Die Grenzen des nationalen Gestaltungsspielraums durch
sekundärrechtliche Vorgaben unter besonderer Berücksichtigung des »nationalen Alleingangs*, 
(Nomos, 1994)

S.A. Gardbaum, The Nature o f  Preemption, [1993-94] 79 Cornell Law Review 767-815

Y. Gautier, La compétence communautaire exclusive, irv Mélanges en hommage à G. Isaac -  
50 ans de droit communautaire (Presses de l’Université des sciences sociales de Toulouse, 
2004)

G. Gaja, P. Hay, and R.D. Rotunda, Instruments fo r Legal Integration in the European 
Community -  A Review, in: M. Cappelletti, M. Seccombe, J. Weiler (eds.), Integration through 
law: Europe and the American federal experience (Vol.l) (W. de Gruyter, 1986), 113-160

D. Geradin, Trade and Environmental Protection: Community Harmonization and National 
Environmental Standards, [1993] 13 Yearbook of European Law 151- 199

H. P. Gericke, Allgemeine Rechtsetzungsbefugnisse nach Artikel 235 EWG-Vertrag (L. Appel, 
1970)

A. Giardina, The Rute of Law and implied powers in the European Communities, [1975] 
Italian Yearbook o f International Law 99-111

J. Goldsmith, Statutory Affairs Preemption, Chicago John M. Olin Law fis Economic Working 
Paper No. 116 (2D Series)

E. Grabitz and M. Hilf (eds.), Das Recht der Europäischen Union (Beck, 1988)

E. Grabitz, Gemeinschaftsrecht bricht nationales Recht (L. Appel, 1966)

M. Grodzins, The American System: A New View o f Government in the United States (edited 
by D. J. Elazar) (Transaction Books, 1984)

H. von der Groeben, J. Thiesing, C.D. Ehlermann, Kommentar zum EU-fEG-Vertrag (Nomos, 
1997-99 ■ Fifth Edition)

H. von der Groeben Ô& J. Schwarze (eds.), Kommentar zum Vertrag über die Europäische 
Union (Nomos, 2003 -  Sixth Edition)

J. Groux & P. Manin, The European Communities in the international order (European 
Commission, 1985)

H. Grziwotz, Partielles Bundesrecht und die Verteilung der Gesetzgebungsbefugnis im 
Bundesstaat, [1991] 116 Archiv des öffentlichen Rechts 588-605

G. Gunther fis M. Sullivan, Constitutional law (Foundation Press, 1997 = Thirteenth Edition)

H. Hablitzel, Harmonisiaerungsverbot und Subsidiaritätsprinzip im europäischen 
Bildungsrecht, [2002] 55 Die öffentliche Verwaltung, 407-414

v



U. Hade and A. Puttier, Zur Abgrenzung des Art. 235 EGV von der Vertragsänderung, [1997] 
8 Europäische Zeitschrift für Wirtschaftsrecht 13-17

D. Halberstam, The Foreign Affairs o f Federal Systems: A National Perspective on the benefits 
o f State Participation, [2001] 46 Villanova Law Review, 1015-1068

W. Hallstein, Zu den Grundlagen und Verfassungsprinzipien der Europäischen 
Gemeinschaften, in: W. Hallstein & H.-J. Schlochauer (eds.), Zur Integration Europas -  
Festschrift für C.F. Ophüls (C.F. Müller, 1965),1-18

M. Hardy, Opinion 1/76 of the Court o f  Justice: The Rhine Case and the Treaty-Making 
Powers o f  the Community, [1977] Common Market Law Review, 561 at 587

T.C. Hartley, The Foundations o f  European Community Law (Oxford University Press, 1998 = 
Forth Edition)

M. Heintzen, Artikel 71, 73, in: C. Starck (ed.), Das Bonner Grundgesetz (Franz Vahlen, 
2000)

L. Henkin, Foreign Affairs and the Constitution (Norton, 1972)

L. Henkin, Constitutionalism, democracy, and foreign affairs (Columbia University Press, 
1990)
C. W. Herrmann, Common Commercial Policy after Nice: Sisyphus would have done a better 
Job, [2002] 39 Common Market Law Review 7-29

T.K. Hervey & J.V. McHale, Health Law and the European Union (Cambridge University Press, 
2004)

K. Hesse, Der unitarische Bundesstaat (C.F. Müller, 1962)

K. Hesse, Aspekte des kooperativen Föderalismus in der Bundesrepublik, in: T. Titterspach 8t 
W. Geiger (eds.) Festschrift für Gerhard Müller (J.C.B. Mohr, 1970) 141-160

K. Hesse, Grundzüge des Verfassungsrechts der Bundesrepublik Deutschland (C.F. Müller, 
1999 = Twentieth Edition)

A. Hill, The Law-Making Power o f the Federal Courts: Constitutional Preemption, [1967) 67 
Columbia Law Review 1024-81

S.C. Hoke, Transcending Conventional Supremacy: A reconstruction o f the Supremacy Clause, 
[1991-92] 24 Connecticut Law Review 829-892
S.C. Hoke, Preemption Pathologies and civic Republican Values, [1991] 71 Boston University 
Law Review, 685-766
H.P. Ipsen, The Relationship between the Law o f  the European Communities and National 
Law, [1965] 3 Common Market Law Review 379-402
H.P. Ipsen, Europäisches Gemeinschaftsrecht (J.C.B. Mohr, 1972)

H.P. Ipsen, Europäisches Gemeinschaftsrecht in Einzelstudien (Nomos, 1984)

J. Ipsen, Staatsorganisationsrecht (Justische Lehrbücher, 1998 = Tenth Auflage)

J. Isensee, Idee und Gestalt des Föderalismus im Grundgesetz, in: J. Isensee 6s P. Kirchhof 
(eds.), Handbuch des Staatsrechts der Bundesrepublik Deutschland, Band TV (C.F. Müller, 
2003) , 517-691

O. Jacot-Guillarmod, Droit communautaire et droit international public (Librairie de 
l’université Georg & Cie S.A., 1979)

J.P. Jacqué, Droit institutionnel de Vunion européenne (Dalloz, 2003 = Second Edition)

J.H. Jans, European Environmental Law  (Europa Law Publishing, 2000 = Second Edition)

H.D. Jarass, Regelungsspielräume des Landesgesetzgebers im Bereich der konkurrierenden 
Gesetzgebung und in anderen Bereichen, [1996] 15 Neue Zeitschrift für Verwaltungsrecht 
1041-1047

H. D. Jarass, Die Kompetenzverteilung zwischen der Europäischen Gemeinschaft und den 
Mitgliedstaaten, [1996] 121 Archiv des öffentlichen Rechts 173-199

vi



W. Jenks, The Conflict o f Law-making Treaties, [1953] 30 British Yearbook of International 
Law 401-453

M. Jestaedt, Bundesstaat als Verfassungsprinzip, in: J. Isensee & P. Kirchhof (eds.), 
Handbuch des Staatsrechts der Bundesrepublik Deutschland (C.F. Müller Verlag, 2003) 785- 
841

S. P. Johnson & G. Corcelle, The Environmental Policy o f  the European Communities (Kluwer 
Law International, 1995 = Second Edition)

K. A. Jordan, The Shifting Preemption Paradigm: Conceptual and Interpretive Issues, [1998] 51 
Vanderbilt Law Review 1149-1230

W. Kahl, Umweltprinzip und Gemeinschaftsrecht (C.F. Müller, 1993)

J. Kaiser, Grenzen der EG-Zuständigkeit, (1980) 15 Europarecht 97-118

P.J.G. Kapteyn & P. VerLoren van Themaat, Introduction to the Law o f the European 
Communities (Kluwer, 1998 * Third Edition)

H. Kelsen, General Theory o f Law and the State, translated by A. Wedberg (Russell & Russell, 
1945)

P. Kens, The Source o f a Myth: Police Powers o f the States and Laissez Faire 
Constitutionalism, 1900-1937, [1991] 35 American Journal of Legal History, 70-98

W. Kewenig, Kooperativer Föderalismus und bundesstaatliche Ordnung, [1968] 93 Archiv des 
öffentlichen Rechts, 433-484

O. Kimminich, Der Bundesstaat, in: J. Isensee & P. Kirchhof (eds.), Handbuch des 
Staatsrechts der Bundesrepublik Deutschland, Band I (C.F. Müller, 1987), 1113-1150

G. Kisker, Kooperation im Bundesstaat: Eine Untersuchung zum kooperativen Föderalismus in 
der Bundesrepublik Deutschland {J.C.B. Mohr, 1971)

R. Kosseleck, Bündnis, Föderalismus, Bundesstaat, in: O. Brunner, W. Conze & R. Kosseleck 
(eds.), Geschichtliche Grundbegriffe: Historisches Lexikon zur politisch-sozialen Sprache in 
Deutschland (Klett, 1974-97)

R. Kovar, The relationship between Community law and national law, in: EC Commission 
(ed.), Thirty Years of Community Law (EC Commission, 1981), 109-149
L. Krämer, Differentiation in EU Environmental Policy, [2000] 9 European Environmental Law 
Review, 133-140

L. Kramer, Casebook on EU Environmental Law (Hart Publishing, 2002)

L. Krämer, EC Environmental Law (Sweet & Maxwell, 2003)

S. Krislov, C-D- Ehlermann & J. Weiler, The Political Organs and the Decision-Making 
Process in the United States and the European Community, in: M. Cappelletti, M. Seccombe, 
J. Weiler (eds.), Integration through law : Europe and the American federal experience (V o ll), 
(W. de Gruyter, 1986) 3-112

B. Kurcz, Harmonisation by means o f Directives -  never-ending story?, [2001] 12 European 
Business Law Review 287-307

P. Laband, Das Staatsrecht des Deutschen Reiches (Band I & 2) (Mohr 1911 = Fifth Edition)

P. Lachmann, Some Danish Reflections on the use o f Article 235 o f  the Rome Treaty, (1981) 
18 Common Market Law Review 447-61

R.H. Lauwaars, Artikel 235 als Grundlage fü r die flankierenden Politiken im Rahmen der 
Wirtschafts-und Währungsunion, (1976) 11 Europarecht (Sonderheft) 100-29 at 125

R. H. Lauwaars, The ‘Model Directive’ on Technical Harmonization, in: R. Bieber, R. Dehousse, 
J. Pinder, Weiler (eds.), 1992: One European Market (Nomos, 1988), 151-173

G. Leibholz & H.J. Rinck, Grundgesetz fü r  die Bundesrepublik Deutschland (Schmidt, Stand 
April 1992)

V ll

L



K. Lenaerts, Les répercussion des compétences de la Communauté européenne sur les 
compétences externes des Etats membres et la question de “préemption*, in : P. Demaret (ed.), 
Relations extérieures de la Communauté européenne et marché intérieur: aspects juridiques et 
fonctionnels (Collège d’Europe No. 45, 1986) 39-62

K. Lenaerts, Le Juge et la Constitution aux États-unis d ’Amérique et dans l ’ordre juridique 
européen (Bruyant, 1988)
K. Lenaerts & P. van Ypersele, Le Principe de Subsidiarité et son Contexte: Eude de l ’article 
3Bdu Traité CE, [1994] 30 Cahier de droit européen 3-85
K. Lenaerts, Education in European Community Law öfter *Maastricht* (1994) 31 Common 
Market Law Review 7-41

K. Lenaerts, Subsidiarity and Community compétence in the field o f éducation, [1994-5J 1 
Columbia Journal of European Law, 1-28

K. Lenaerts & P. van Nuffel, Constitutional Law o f  the European Union (Thomson, Sweet & 
Maxwell, 2005= Second Edition)

P. Lerche, Föderalismus als nationales Ordnungsprinzip, [1964] 21 Veröffentlichungen der 
Vereinigung der Deutschen Staatsrechtslehrer, 66-102

J-V. Louis, Quelques Réflexions sur la Répartition des compétences entre la Communauté 
européenne et ses états membres, [1979] 2 Revue d ’intégration européenne, 355-374

J.-V. Louis, The Community legal order (EC Commission, 1980)

J. V. Louis & M. Dony Relations extérieures, in : J.V. Louis (ed., et a i), Commentaire J. 
Megret: Le droit de la CE et de VUnion européenne vol. 12 (Editions de l’Universite de 
Bruxelles, 2005)

J. Lukas, Bundesstaatliche und gliedstaatliche Rechtsordnung in ihrem gegenseitigen 
Verhältnis im Rechte Deutschlands, Österreichs und der Schweiz, [1929] 6
Veröffentlichungen der Vereinigung deutscher Staatsrechtslehrer, 25-56

G. Luke, G. Ress, M. R. Will, Rechtsvergleichung, Europarecht und Staatenintegration: 
Gedächtnisschrifl fü r  Léontin-Jean Constantinesco (Heymanns, 1983)

M. Lutter, Die Auslegung angeglichenen Rechts, [1992] 47 Juristenzeitung, 593-607

R. Maccrory, The Amsterdam Treaty: An Environmental Perspective, in D. OTCeeffe & P. 
Twomey (eds.), Legal Issues o f the Amsterdam Treaty (Hart Publishing, 1999)

I.. Macleod, I.D. Hendry and S. Hyett, The Extemal Relations o f  the European Communities 
(Clarendon Press, 1996)

D. McGoldrick, International Relations Law o f the European Union (Longman, 1997)

P. Manin, The European Communities and the Vienna Convention on the Law o f Treaties 
between States and International Organizations or between International Organizations, 
[1987] 24, Common Market Law Review 457-481

G. Marenco, Les condition d ’application de Varticle 235 du Traité CEE, [1970] 13 Revue du 
Marché Commun 147-57

W. März, Bundesrecht bricht Landesrecht: Eine staatsrechtliche Untersuchung zu Artikel 31 
des Grundgesetztes (Duncker & Humblot, 1989)

W. Marz, Artikel 30, 31, in: C. Starck (ed.), Das Bonner Grundgesetz (Franz Vahlen, 2000)

T. Maunz, Artikel 30 (Stand 1982), Artikel 31 (Stand: 1960), Artikel 70 (Stand: 1984), Artikel 
71 (Stand: 1984), Artikel 72 (Stand: 1996), Artikel 73 (Stand 1988), Artikel 74 (Stand: 1996), 
Artikel 75 (Stand: 1996) in: T. Maunz & G. Dürig (eds.), Grundgesetz Kommentar (C.H. Beck, 
1982)

F.C. Mayer, Die drei Dimensionen der Europäischen Kompetenzdebatte (2001) 61 Zeitschrift 
für ausländisches öffentliches Recht und Völkerrecht 577-640

A. McGee & S. Weatherill, The Evolution o f  the Single Market -  Harmonisation or 
Libéralisation, [1990] 53 Modem Law Review 578-596

vui



J. A. McMahon, Law o f  the Common Agricultural Policy (Longman, 2000)

K. M. Meessen, The Application o f  rules o f  Public international law within Community taw, 
[1976] 13 Common Market Law Review 485-501

F. Meier, Die Mitwirkung der Bundesregierung bei der Gesetzgebung der Europäischen 
Gemeinschaften, (1971) 24 Neue Juristische Wochenschrift 961

M. Melchior, The common agricultural Policy, in: Commission of the EC (ed.), Thirty Years o f 
Community Law (EC Commission, 1981), 437-466

H. von Meibom, Lückenfüllung bei den Europäischen Gemeinschaftsverträgen, [1968] 21 
Neue Juristische Wochenschrift 2165-70

J. Menzel, Landesverfassungsrecht: Verfassungshoheit und Homogenität im
grundgesetzlichen Bundesstaat (Richard Boorberg, 2002)

V. Michel, Recherches sur les compétences de la communauté europêenne (LHarmattan, 
2003)
A. Moravcik, The Choice for Europe: social purpose and state power from  Messina to 
Maastricht (Cornell University Press, 1998)

K. Mortelmans, Mindestangleichung und Verbraucherrecht, [1988] 1 Europäische Zeitschrift 
für Verbraucherrecht, 1-15

K. Müller, Zur Problematik der Rahmenvorschriften nach dem Grundgesetz, [1964] Öffentliche 
Verwaltung, 332-340

P.-C. Müller-Graf, Die Rechtsangleichung zur Verwirklichung des Binnenmarktes, [1989] 24 
Europarecht, 107-151

P.-C. Müller-Graf, Binnenmarktauftrag und Subsidiaritätsprinzip, [1995] Zeitschrift für 
Handelsrecht 34

W. Needham, The Exclusive Power o f Congress over interstate Commerce, [1911] 11 Columbia 
Law Review 251-261
C. Nelson, Preemption, [2000] 86 Virginia Law Review 225-305
M. Nettesheim, Kompetenzen, in: A. von Bogdandy (ed.), Europäisches Verfassungsrecht : 
theoretische und dogmatische Grundzüge (Springer, 2003) 415-477
N. A. Neuwahl, Joint Participation in International 7Veaiies and the Exercise o f Power by the 
EEC and its Member States: Mixed Agreements, [1991] 28 Common Market Law Review 717- 
40

N.A. Neuwahl, The WTO Opinion and implied external powers o f  the Community: a hidden 
agenda, in: A. Dashwood and C. Hillion (eds.), The General Law o f  E.C. External Relations 
(Sweet 8s Maxwell, 2000), 139

G. Nicolaysen, Zur Theorie von den implied powers in den Europäischen Gemeinschaften, 
(1966) 1 Europarecht 129-42

M. Niedobitek, Die kulturelle Dimension im Vertrag über die Europäische Union, (1995) 30 
Europarecht 349-76

Note, Pre-emption as a Preferential Ground: A New Canon o f  Construction, [1959-60] 12 
Stanford Law Review 208-225

Note, A Framework fo r  Preemption Analysis, [1978-79] 88 Yale Law Journal 363-389

D. O'Keeffe and H.G. Schermers (eds.), Mixed Agreements (Kluwer, 1983)

D. O'Keeffe, Exclusive, Concurrent and Shared Competence, in: A. Dashwood and C. Hillion 
(eds.), The General Law o f  E.C, External Relations (Sweet & Maxwell, 2000), 179-99

S. Oeter, Artikel 72, 74, 74, in: C. Starck (ed.), Das Bonner Grundgesetz (Franz Vahlen, 2000)

P. Oliver, Measures o f  equivalent effect: a reappraisal, [1982] 19 Common Market Law 
Review 217-244

ix



P. Oliver Ös M. Jarvis, Free Movements o f  goods in the European Community: under Articles 28 
to 30 o f the EC Treaty (Sweet 6s Maxwell, 2003 -  Forth Edition)

G. Olmi, The agricultural Policy o f the Community, [1965] 1 Common Market Law Review 
118-147

G. Olmi, Politique agricole commune, in : J.-V. Louis (ed., et a l), Commentaire J. Megret : Le 
droit de la CE et de l ’Union européenne, vol 2 (Editions de l'Universite de Bruxelles, 1991)
C.F. Ophüls, Die Geltungsnormen des Europäischen Gemeinschaftsrechts, in: B. Aubin, E. 
von Caemmerer, P. Meylan, K.H. Neumayer, G. Rinck, W. Strausz (eds.), Festschrift für Otto 
Riese (C.F. Müller, 1964), 1- 26

C.F. Ophüls, Staatshoheit und Gemeinschaftshoheit: Wandlungen des Souveränitätsbegriffs, 
in: Recht im Wandel -  Festschrift ISO Jahre C. Heymanns Verlag (Heymanns Verlag, 1966), 
519-590

J. Pauwelyn, Conflict o f Norms in Public International Law: How WTO Law Relates to other 
Rules o f  International Law (Cambridge University Press, 2003)

M. Pechstein, Die Mitgliedstaaten der EG als » Sachwalter des gemeinsamen 
Interesses “ (Nomos, 1987)

J. Pelkmans, The New Approach to Technical Harmonization and Standardization, [1987] 25 
J. C.M.S. 249-269

I. Pemice, Kompetenzabgrenzung im Europäischen Verfassungsbund, [2000] 50
Juristenzeitung 866-876

P. Pemthaler, Kompetenzverteilung in der Krise (W. Braumüller, 1989)

P. Pescatore, Gemeinschaftsrecht und staatliches Recht in der Rechtsprechung des 
Gerichtshofs, [1969] 22 Neue Juristische Wochenschrift, 2065-2071

P. Pescatore, Das Zusammenwirken der Gemeinschaftsrechtsordnung mit den nationalen 
Rechtsordnungen, [1970] 5 Europarecht 307-323

P. Pescatore, The law of integration: emergence o f a new phenomenon in international 
relations, based on the experience o f the European Communities (Sijthoff, 1974)

P. Pescatore, External Relations in the Case-Law o f  the Court o f Justice o f the European 
Communities, [1979] 16 Common Market Law Review 615-45

P. Pescatore, La carence du législateur communautaire et le devoir du juge, in: G. Lüke, G. 
Ress, M.. R. Will (eds.), Rechtsvergleichung, Europarecht und Staatenintegration : 
Gedächtnisschrift fu r  Léontin-Jean Constantinesco (Heymanns, 1983), 559-580

P. Pescatore, Some Critica/ Remarks on the , Single European A ct, [1987] 24 Common Market 
Law Review 9-18

P. Pescatore, Opinion 1/94 on *conclusion* o f  the WTO Agreement Is there an escape from a 
programmed disaster?, [1999] 36 Common Market Law Review 387-405

C. Pestalozza, Thesen zur kompetenzrechtlichen Qualifikation von Gesetzen im Bundesstaat, 
[1972] 25 Die öffentliche Verwaltung 181-191

J. Pietzcker, Zuständigkeitsordnung und Kollisionsrecht im Bundesstaat, in: J. Isensee Ös P. 
Kirchhof (eds.), Handbuch des Staatsrechts der Bundesrepublik Deutschland, Band TV (C.F. 
Müller, 2003), 693-712

T.R. Powell, Supreme Court Decisions on the Commerce Clause and State Police Power, 1910- 
1914, (1922) 22 Columbia Law Review 28-49
H-J. Rabe, Das Verordnungsrechts der Europäischen Wirtschaftsgemeinschaft {Appel, 1963)

S. Raeker-Jordan, The Pre-Emption Presumption that never was: Pre-emption Doctrine 
swallows the rule, [1998] 40 Arizona Law Review 1379-1470

J. Raux, La Capacité contractuelle de la Communauté européenne en matière 
environnementale, in : J.-C. Masclet (ed.), La Communauté européenne et Venvironnement (La 
Documentation française, 1997), 159-184

x



P.M. Raworth, The legislative process in the European Community (Kluwer, iy>2)
M. D. Reagan, The New Federalism (Oxford University Press, 1972)

E. Rehbinder & R. Stewart, Environmental Protection Policy, in: M. Cappel>t:i. M 
& J. Weiler (eds.), Integration through Law vol.2 (W. de Gruyter, 1985)

H.-W. Rengeling, Gesetzgebungszuständigkeit, in: J. ïsensee & P. Kirchhof feds ). Ihndl-urh 
des Staatsrechts der Bundesrepublik Deutschland, Band /V(C.F. Müller, 2003), 723-855

E. Rieger, The Common Agricultural Policy, in: H, Wallace & W, Wallace (eds J. Policy MJmq  
in the European Union (Oxford University Press, 2000 * Forth Edition)

W. H. Riker, The Development o f American Federalism (Kluwer, 1987)

H.-J. Rinck, Zur Abgrenzung und Auslegung der Gesetzgebungskompetenzen von Hund und 
Ländern, in: T Ritterspach & W. Geiger (eds.), Festschrift Jur Otto Müller (J.C.B Mohr, 1970j 
289-300

D. de la Rochère, U  ère des compétences partagées de l ’étendue des compétences n îénmrc\ 
de la Communauté européenne, (1995) Revue Du Marche Commun Et IV 1. Lnir.n 
Européenne 461
A. Rosas, The European Union and Mixed Agreements, in: A. Dashwood and C. Million (eds ), 
The General Law ofE.C. External Relations (Sweet & Maxwell, 2000), 200-20

W.-H. Roth, Die Harmonisierung des Dienstleistungsrechts in der EWG, |t9K/.] 21 
Europarecht 340-369 and [1987] 22 Europarecht 7-27

R. D. Rotunda, The Doctrine o f Conditional Preemption and other Limitations on Tenth 
Amendment Restrictions, [1983-4] 132 University of Pennsylvania Law Rev. 289-320

J. Rozek, Artikel 70, 75, in: C. Starck (ed.J, Das ßonner Grundgesetz (Franz Vahlrn, 2000)

W. Rudolf, Die Ermächtigung der Länder zur Gesetzgebung im Bereich der ausschhrfJichm 
Gesetzgebung des Bundes, [1963] 88 Archiv des öffentlichen Rechts 159*181

T. Sandalow, 77ie Expansion of Federal Legislative Power, in T. Sandalow and E. Sinn M » ) 
Courts and Free Markets: Perspectives from the United States and Europe, Vol It (Oxford 
University Press, 1982), 49-91

C. Sasse, Zur Auswärtigen Gewalt der Europäischen Wirtschaftsgemeinschaft, [1971) 0 
Europarecht, 208-241

F. W. Scharpf, The Joint-Decision Trap: Lessons from German Federalism nrut Euwftcnn 
Integration, [1988] 66 Public Administration 239-278

D. H. Scheuing, Umweltschutz auf der Grundlage der Einheitlichen Europäischen Akte. (19R9| 
24 Europarecht 152-192

U. Scheuner, Struktur und Aufgabe des Bundesstaates in der Gegenwart, m: U. Scheu r.er, 
Staatstheorie und Staatsrecht: Gesammelte Schriften (Duncker & ilumblot, 1978)

J.P. Schlösser, Ehe Sperrwirkung sekundären Gemeinschaftsrechts: MitghcdstaatUchr 
Spielräume im » harmonisierten“ Umweltrecht (Nomos, 2002)

C. Schmitt, Verfassungslehre (Duncker & Humblot, 1993)

B. Schmitt-Bleibtreu 8s F. Klein, Kommentar zum Grundgesetz, [Luchterhand, 200*1 * Tenth 
Edition)

H. Schmitt von Sydow, The Basic Strategies of the Commission’s UTiire Paper, m (lieber, 
Dehousse, Pinder, J. H.H, Weiler (eds), 1992: One European Market, (Nomos, 1988), 79-106

R. Scholz, Ausschließliche und konkurrierende Gesetzgebungskompetenz ton /iund und 
Ländern in der Rechtsprechung des Bundesverfassungsgerichts, in: M. Drath b  C. Starck 
(eds.), Bundesverfassungsgericht und Grundgesetz: Festgabe aus Anlaß des 25/ihr.gen 
Bestehens des Bundesverfassungsgerichts (Mohr, 1976) 252-276

T. Schröer, Ehe Kompetenzverteilung zwischen der Europäischen Urirtsehn/l$gcmc:nvh/:.T 
und ihren Mitgliedstaaten auf dem Gebiet des Umweltschutzes (Duncker & Humblot, 19921

xi



R. Schütze, Organized change towards an "ever closer union": Article 308 EC and the limits to 
the Community's legislative competence, [2003] 22 Yearbook of European Law 79-115

R. Schütze: Parallel External Powers in the European Community: From ‘Cubist’ Perspectives 
Towards 'Naturalist’ Constitutional Principles?, [2004] 23 Yearbook of European Law 225

R. Schütze, The Morphology o f  Legislative Power in the EC: Legislative Instruments and the 
vertical Division o f  Power, [2006] Yearbook of European Law (forthcoming)

I.E. Schwartz, EG-Rechtsetzungsbefugnisse, insbesondere nach Artikel 235 -  ausschließlich 
oder konkurrierend?, [1976] [Sonderheft] Europarecht 37-44

I. E. Schwartz, EG-Kompetenzen fü r den Binnenmarkt: Exklusiv oder
konkurrierend/subsidiär?, in: O. Due, M. Lutter & J. Schwarze (eds.), Festschrift für Ulrich 
Everting /Nomos, 1995), 1331-1354

J. Shaw, European Community Law (Macmillan, 1993)

D. Simon, Le système juridique communautaire (Press universitaires de France, 2001 *  Third 
Edition)

P. J. Slot, Technical and administrative obstacles to trade in the EEC (A.W. Sijhoff, 1975)

P.J. Slot, Harmonisation, [1996] 21 European Law Review*378-397

F. G. Snyder, Law o f the Common Agricultural Policy (Sweet & Maxwell, 1985)

A. G. Soares, Pre-emption, Conflicts f  Powers and Subsidiarity, [1998] 23 European Law 
Review 132-145

P.J. Spiro, Foreign Affairs Federalism, [1999] 70 University of Colorado Review 1233-1276
E. Stein & T. Sandalow, On the Two Systems: an Overview, in T. Sandalow and E. Stein (eds.) 
Courts and Free Markets: Perspectives from the United States and Europe, Vol II (Oxford 
University Press, 1982), 3-45

E. Stein, External Pelotions o f  the European Community: Structure and Process, in Collected 
Courses o f  the Academy of European Law (Dordrecht: Nijhoff, 1990) Vol. 1-1 115-88

E. Steindorff, Grenzen der EG-Kompetenzen (Recht und Wirtschaft, 1990)

K. Stern, Das Staatsrecht der Bundesrepublik Deutschland, Band I  (Beck, 1977) & Band II 
(Beck, 1980)

R. Stettner, Grundlagen einer Kompetenzlehre (Duncker & Humblot, 1983)

C. Stewing, Subsidiarität und Föderalismus in der Europäischen Union, (Heymann, 1992)

C.W.A. Timmermans, La libre circulation des marchandises et la politique commerciale 
commune, in : P. Demaret (ed.), Relations extérieures de la Communauté européenne et 
marché intérieur: aspects juridiques et fonctionnels (Collège d ’Europe No. 45, 1986), 93-107

C. W.A. Timmermans, Common Commercial Policy (Article 113 EEC) and International Trade in 
Services, in: F. Capotorti, C.D. Ehlermann, J. Frowein, F. Jacobs, R. Joliet, T. Koopmans, R. 
Kovar (eds.), Du droit intematiol au droit de Vintegration: Liber Amicorum Pierre Pescatore 
(Nomos, 1987), 675-689

A. Tizzano, Lo sviluppo dette competenze materiali dette communita’ europee, [1981] 21 
Rivista di Diritto Europeo 197-210
A. Tizzano, The powers o f the Community, in: Commission of the European Communities 
(ed.), Thirty Years o f Community Law (European Perspectives Series, 1981), 43-67

A. G. Toth, A legal analysis o f subsidiarity, in: D. O’Keeffe & P.M. Twomey (eds.), Legal 
Issues o f  the Maastricht Treaty (Wiley Chancery Law, 1994), 37-48

D. Triantaffyllou, Des compétences d ’attribution au domaine de la loi (Bruyant, 1997)
L. H. Tribe, Taking Text and Structure Seriously: Reflections on Free-Form method n 
Constitutional Interpretation, [1994-95] 108 Harvard Law Review 1221-1303

L. Tribe, American Constitutional Law (Volume One), Third Edition, New York (2000)

x ii



T. Tridimas and P. Eeckhout, The External Competence o f  the Community and the Case-Law 
o f  the Court o f Justice: Principles versus Pragmatism, [1994] 14 Yearbook of European Law 
143-77

T. Tridimas, The General Principles o f EC Law (Clarendon, 1999)
C. Trüe, Das System der Rechtsetzungskompetenzen der EG und der EU  (Nomos, 2002)
F. Tschofen, Article 235 o f the Treaty Establishing the European Economic Community: 
Potential Conflicts between the Dynamics o f  Lawmaking in the Community and National 
Constitutional Principles, (1991) 12 Michigan Journal of International Law 471-509

M. Tushnet, Rethinking the Dormant Commerce Clause, [1979J 1979 Wisconsin Law Review 
125-165

J. A. Usher, The effects o f Common Organizations and policies on the Powers o f  a Member 
State, [1977] 2 European Law Review 428-443).

J. A. Usher, The Scope o f  Community competence: Its recognition and enforcement, [1985] 24 
Journal of Common Market Studies 121-136
J.A. Usher, The Gradual Widening o f European Community Policy on the Basis o f  Articles 100 
and 235 o f the EEC Treaty, in: J. Schwarze and H.G. Schermers (eds.), Structure and 
Dimension o f European Community Policy (Nomos, 1988) 25-36

J.A. Usher, EC Agricultural Law (Oxford University Press, 2001)

M. Usteri, Theorie des Bundesstaates (Polygraphischer Verlag AG Zürich, 1954)

D. Vandermeersch, The Single European Act and the Environmental Policy o f  the European 
Economic Community, [1987] 12 European Law Review 407-429

D. Vignes, The Harmonisation o f  National Legislation and the EEC, [1990] 15 European Law 
Review 358-374

W. Graf Vitzthum, Die Bedeutung gliedstaatlichen Verfassungsrechts in der Gegenwart, 
[1988] 46 Veröffentlichungen der Vereinigung deutscher Staatsrechtslehrer 9-53

H.J. Vogel, Die bundesstaatliche Ordnung des Grundgesetzes, in: E. Benda, W. Maihofer & 
H.J. Vogel (eds.), Handbuch des Verfassungsrechts der Bundesrepublik Deutschland (W. de 
Gruyter, 1994) 1041-1102

Th. W. Vogelaar, The Approximation o f the Laws of the Member States under the Treaty o f 
Rome, [1975] 12 Common Market Law Review 211-230

M. Waelbroeck, The Emergent Doctrine o f  Community Pre-emption -  Consent and Re
delegation, in T. Sandalow & E. Stein, Courts and Free Markets: Perspectives from  the United 
States and Europe, Vol II (Oxford University Press, 1982), 548-580
M. Wagner, Das Konzept der Mindestharmonisierung (Duncker & Humblot, 2001)

D.B. Walker, Toward a Functioning Federalism (Winthrop, 1981)

R. Walz, Rethinking Walt Wilhelm, ort he Supremacy o f Community Competition Law over 
National Law, [1996] 21 European Law Review 449-464
R. L. Watts, Comparing Federal Systems (McGill-Queen's University Press, 1999)

S. Weatherill, Beyond Preemption? Shared Competence and Constitutional Change in the 
European Community, in: D. O’Keeffe & P.M. Twomey (eds.), Legal Issues o f the Maastricht 
Treaty (Wiley Chanceiy Law, 1994), 13-33

S. Weatherill, Law and Integration in the European Union (Clarendon Press, 1995)
S. Weatherill & P. Beaumont, EU Law (Penguin, 1999 = Third Edition)

S. Weatherill, Pre-emption, Harmonisation and the Distribution of Competence to Regulate 
the Internal Market, in: C. Barnard & J. Scott, The law of the single European market : 
unpacking the premises (Hart, 2002), 41-74

H. Wechsler, The Political Safeguards o f Federalism: The Role o f the States in the Composition 
and Selection o f  the National Government, [1954] 54 Columbia Law Review 543-560

X l l l



P.S. Weiland, Federal and State Preemption o f Environmental Law: A Critical Analysis, [2000]
24 Harvard Environmental Law Review 237-286

J.H.H. Weiler, The Community System: the Dual Character o f Supranationalism, [1981] 1 
Yearbook of European Law 267-306

J.H.H. Weiler, Supranational Law and Supranational System: Legal Structure and Political 
Process in the European Community (Ph. D. Thesis, EUI, Florence, 1982)

J.H.H. Weiler, U sistema comunitario europeo: struttura giuridica e processo politico (11 Mulino, 
1985)
J.H.H. Weiler, The Transformation o f  Europe, [1991] 100 Yale Law Journal 2403-2483

J. H.H. Weiler, The External Legal Relations o f Non-Unitary Actors: Mixity and the Federal 
Principle, in: J.H.H. Weiler, The Constitution o f Europe (Cambridge University Press, 1999) 
130-87

K. C. Wheare, Federal Government (Oxford University Press, 1953 = Third Edition)

E. Wiederin, Bundesrecht und Landesrecht: Zugleich ein Beitrag zu Strukturproblemen der 
bundesstaatlichen Kompetenzverteilung in Österreich und Deutschland (Springer, 1995)

W.P.J Wils, The Search for the Rule in Article 30 EEC: Much Ado About Nothing?, (1993) 18 
European Law Review 475

G. Winter, Die Sperrwirkung von Gemeinschaftssekundärrecht Jur einzelstaatliche 
Regelungen des Binnenmarkts mit besonderer Berücksichtigung von Art. 130 t EGV, [1998] 51 
Die öffentliche Verwaltung, 377-381

B. de Witte, Direct Effect, Supremacy and the Nature o f the Legat Order, in: P. Craig & G. de 
Bürca, The Evolution o f EU law (Oxford University Press, 1999) 177-213
B. de Witte, Old-fashioned Flexibility: International Agreements between Member States of the 
European Union, in: G. de Bürca & J. Scott (eds.), Constitutional Change in the EU: From 
Uniformity to Flexibility? (Hart, 2000), 31-58

B. de Witte, Chameleonic Member States: Differentiation by means o f Partial and parallel 
international agreements, in B. de Witte, D. Hanf 8b E. Vos (eds.), The Many Faces o f 
Differentiation in EU Law (Intersentia, 2001), 213-267
L. Wittgenstein, Philosophical Investigations (Blackwell, 2001)

E. Wohlfarth, Artikel 235, in: E. Wohlfarth, U. Everling, H.J. Glaesner, and R. Sprung (eds.), 
Die Europäische Wirtschaftsgemeinschaft (1960)

E. Wohlfahrt, Anfänge einer Europäischen Rechtsordnung und ihr Verhältnis zum deutschen 
Recht, in: Juristisches Jahrbuch, Band 3 (1962/63), 241-275

P. Wolfson, Preemption and Federalism: The Missing Link, (1988-1989] 16 Hastings 
Constitutional Law Quarterly 69-114

E. A. Young, Dual Federalism, Concurrent Jurisdiction, and the Foreign Affairs Exception, 
[2000-2001] 69 George Washington Law Review 139-188

M. Zuleeg, Die Kompetenzen der Europäischen Gemeinschaften gegenüber den 
Mitgliedstaaten, [1970] 20 n.F. Jahrbuch des öffentlichen Rechts 1-64
M. Zuleeg, Vorbehaltene Kompetenzen der Mitgliedstaaten der Europäischen Gemeinschaft 
auf dem Gebiete des Umweltschutzes, [1987] 6 Neue Zeitschrift für Verwaltungsrecht 280- 
286

M. Zuleeg, Der Rang des europäischen im Verhältnis zum nationalen Wettbewerbsrecht, [1990]
25 Europarecht, 123-134

xiv



2. Case Law References

a) Table o f  European Court o f  Justice Cases (numerical)

C 30, 59 De Gezamenlijke Steenkolenmijnen in Limburg v High Authority o f  the European 
Coal and Steel Community, Case 30-59, [1961] E.C.R. 1

C 6, 60 

C 10,61

Jean-E. Humblet v Belgian State, Case 6/60, [1960] E.C.R. 559

Commission o f  the European Communities v Italian Republic, Case 10/61 [1962] 
E.C.R. 1

C 26, 62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v 
Netherlands Inland Revenue Administration, Case 26-62, [1963] E.C.R. 1

C 74, 63 NV Internationale Crediet- en Handelsvereniging "Rotterdam” and De Coöperatieve 
Suikerfabriek en Raffinaderij G.A. Tutiershoefc" v Netherlands Minister o f 
Agriculture and Fisheries, Joined cases 73 eind 74-63, [1964] E.C.R. 1

C 6, 64 

C 16, 65

Flaminio Costa v E.N.E.L., Case 6/64, [1964] E.C.R. 585

Firma G. Schwarze v Einjuhr- und Vorratsstelle fixr Getreide und Futtermittel, 
Case 16-65, [1965] E.C.R. 877

C 34, 67 Firma GebruderLuck v Hauptzollamt Koln-Rheinau, Case 34-67, [1968] E.C.R. 
245

C 3, 69 Sociaal Fonds voor de Diamantarbeiders v S.A. Ch. Brachféld & Sons and Chougol 
Diamond Co., Joined cases 2 and 3-69, [1969] E.C.R. 211

C 38/69 Commission o f the European Communities v Italian Republic, Case 38/69, [1979] 
E.C.R. 47

C 74, 69 Hauptzollamt Bremen-Freihafen v Waren-Import-Gesellschaft Krohn& Co., Case 
74-69, [1970] E.C.R. 451

C 22, 70 Commission o f the European Communities v Council o f the European Communities 
(ERTA), Case 22-70, [1971] E.C.R. 263

C 48,71 Commission o f the European Communities v Italian Republic, Case 48-71, [1972] 
E.C.R. 527

C 24-72 International Fruit Company NV and others v Produktschap voor Groenten en 
Fruit, Joined cases 21 to 24-72, [1972] E.C.R. 1219

C 38-73 Sociaal Fonds voor de Diamantarbeiders v NV Indiamex et Association de fa it De 
Beider, Joined cases 37 and 38-73, [1973JE.C.R. 1609

C 8-73 Hauptzollamt Bremerhaven v Massey-Ferguson GmbH, Case 8-73, 1973 E.C.R. 
897

C 159-73 Hannoversche Zucker AG Rethen-Weetzen v Hauptzollamt Hannover, Case 159- 
73, [1974]E.C.R. 121

C 167-73 Commission o f the European Communities v French Republic, Case 167-73, [1974] 
E.C.R. 359

C 9-74 Donato Casagrande v Landeshauptstadt München, Case 9-74, [1974] E.C.R. 773

C 31-74 Filippo Galli, Case 31-74, [1975] E.C.R. 47

C 48-74 M. Charmasson v Minister fo r  Economic Affairs and Finance, Case 48-74, [1974] 
E.C.R. 1383

O 1-75 Opinion 1/75, [1975] E.C.R. 1355

C 4-75 Rewe-Zentralfinanz GmbH v Landwirtschaftskammer, Case 4-75, [1975] E.C.R. 
843

xv



C 23-75 Rey Soda v Cassa Conguaglio Zucchero, Case 23-75, [1975] E.C.R. 1279

C 43-75 Defrenne v Société anonyme belge de navigation aérienne Sabena, Case 43-75, 
[1976] E.C.R. 455

C 65-75 Ricardo Tasca, Case 65/75, [1976] E.C.R. 291

C 6-76 Comelis Kramer and others, Joined cases 3, 4 and 6-76, [1976] E.C.R. 1279

C 76,35 

C 41-76

Simmenthal SpA v Ministère des finances italien, Case 35-76, [1976] E.C.R. 1871

Suzanne Criel, née Donckerwolcke and Henri Schou v Procureur de la République 
au tribunal de grande instance de Lille and Director General o f Customs, Case 41- 
76, [1976] E.C.R. 1921

C 50-76 Amsterdam Bulb BV v Produktschap voor Siergewassen, Case 50-76, [1977] 
E.C.R. 137

C 77-76 Entreprise FAli Cucchi vAvez S.p.A, Case 77-76, [1977] E.C.R. 987

C 111-76 Officier van Justitie v Beert van den Hazel, Case 111-76, [1977] E.C.R. 901

C 2-77 Ho/fmanris Stärkefabriken AG v Hauptzollamt Bielefeld, Case 2-77, [1977] E.C.R. 
1375

C 5-77 Carlo Tedeschi v Denkavit Commerciale s.r.l, Case 5-77, [1977] E.C.R. 1555

C 61-77 Commission ofthe European Communities v Ireland, Case 61/77, [1978] E.C.R. 
417

C 70-77 Simmenthal SpA v Amministrazione délie Finanze dello Stato, Case 70/77, [1978] 
E.C.R. 1453

C 81-77 Société Les Commissionnaires Reunis SARL v Receveur des douanes ; SARL Les 
fils de Henri Ramel v Receveur des douanes, Joined cases 80 and 81/77, [1978] 
E.C.R. 927

C 106-77 Amministrazione delle Finanze dello Stato v Simmenthal SpA, Case 106/77, 
[1978] E.C.R. 629

C 149-77 Defrenne v Société anonyme belge de navigation aérienne Sabena, Case 149-77, 
[1978] E.C.R. 1365

0 1-78 Opinion 1-78 (International Agreement on Natural Rubber) [ 1979] E.C.R. 2871

C 31-78 Francesco Bussone v Ministère italien de l'agriculture, Case 31/78, [1978] E.C.R. 
2429

C 83-78 Pigs Marketing Board v Raymond Redmond, Case 83/78, [1978] E.C.R. 2347

C 148-78 Criminalproceeâings against Tullio Ratti, Case 148/78, [1979] E.C.R. 1629

C 177-78 Pigs and Bacon Commission v Mc Carren and Company Limited, 
Case 177/78, [1979] E.C.R. 2161

C 4-79 Société coopérative "Providence agricole de la Champagne" v Office national 
interprofessionnel des céréales (ONIC), Case 4/79, [1980] E.C.R. 2823

C 804-79 Commission of the European Communities v United Kingdom o f Great Britain and 
Northern Ireland, Case 804/79, [1981] E.C.R. 1045

C 812-79 Attorney General vJuan C. Burgoa, Case 812/79, [1980] E.C.R. 2787

C 815-79 Criminal proceedings against Gaetano Cremonini and Maria Luisa Vrankovich, 
Case 815/79, [1980] E.C.R. 3583

C 181-80 Procureur general près la Cour d'Appel de Pau and others v José Arbelaiz- 
Emctzabel, Case 181/80, [1981] E.C.R. 2961

C 270-80 Polydor Limited and RSO Records Inc. v Harlequin Records Shops Limited and 
Simons Records Limited, Case 270/80, [1982] E.C.R. 329

C 222-82 Apple and Pear Development Council v K. J. Lewis Ltd and others, Case 222/82,

XVI



C 237-82

C 277-82

C 16-83 

C 48-83

C 240-83

C 288-83

C 44-84

C 59-84

C 152-84

C 174-84

C 216-84

C 48-85

C 149-85 

C 218-85

C 278-85

C 407-85

C 45-86

C 60-86

C 68-86

C 98-86 

C 126-86

C 131-86

C 62-88

C 304-88

[1983] E.C.R. 4083

Jongeneel Kaos BV and others v State of the Netherlands and Stichting Centraal 
Orgaan Zuivelcontrole, Case 237/82, [1984] E.C.R. 483

Criminal proceedings against Leendert van Bennekom, Case 227/82, [1983]
E.C.R. 3883

Criminal proceedings against Karl Prantl, Case 16/83, [1984] E.C.R. 1299

Pluimveeslachterij Midden-Nederland BV, Joined cases 47/83 and 48/83, [1984]
E.C.R. 1721

Procureur de la Republique v Association de defense des brûleurs d'huiles 
usagees (ADBHU), Case 240-83, [1985] E.C.R. 531

Commission o f the European Communities v Ireland, Case 288/83, [1985] E.C.R. 
1761

Derrick Guy Edmund Hurd v Kenneth Jones (Her Majesty's Inspector o f Taxes), 
Case 44/84, [1986] E.C.R. 29

Tezi Textiel BV v Commission o f  the European Communities, Case 59/84, [1986]
E.C.R. 887

M. H. Marshall v Southampton and South-West Hampshire Area Health Authority 
(Teaching), Case 152/84, [1986] E.C.R. 723

Bulk Oil (Zug) AG v Sun International Limited and Sun Oil Trading Company, Case 
174/84, [1986] E.C.R. 559

Commission o f the European Communities v French Republic, Case 216/84,
[1988] E.C.R. 793

Commission of the European Communities v Federal Republic o f Germany, Case 
48/85, [1986] E.C.R. 2549

Roger Wybot v Edgar Faure and others, Case 149/85, [1986] E.C.R. 2391

Association comité economique agricole regional fruits et legumes de Bretagne v A. 
Le Campion (CERAFEL), Case 218/85, [1986] E.C.R. 3513

Commission of the European Communities v Kingdom o f  Denmark, Case 278/85, 
[1987] E.C.R. 4069

3 Glocken GmbH and Gertraud Kritzinger v USL Centro-Sud and Provincia 
autonoma di Bolzano, Case 407/85, [1988] E.C.R. 4233

Commission of the European Communities v Council o f  the European Communities 
(Generalized tariff preferences), Case 45/86, [1987] E.C.R. 1493

Commission of the European Communities v United Kingdom of Great Britain and 
Northern Ireland (Dim-dip lighting devices fo r  mofor vehicles), Case 60/86, [1988] 
E.C.R. 3921

United Kingdom o f Great Britain and Northern Ireland v Council o f  the European 
Communities, Case 68/86, [1988] E.C.R. 855

Criminal proceedings against Arthur Mathot, Case 98/86, [1987] E.C.R. 809

Gimenez Zaera v Institut National de la Seguridad Social and Tesoreria General 
de la Seguridad Social, Case 126-86, [1987] E.C.R. 3697

United Kingdom of Great Britain and Northern Ireland v Council o f  the European 
Communities, Case 131/86, [1988] E.C.R. 905

Hellenic Republic v Council o f the European Communities, Case C-62-88 [1990] 
E.C.R. 1-01527

Commission of the European Communities v Kingdom o f  Belgium, Case C-304/88, 
[1990] E.C.R. 1-2801

xvii



T 76-89 Independent Television Publications Ltd v Commission o f the European 
Communities, CaseT-76/89, [1991] E.C.R. 11-00575

C 39-90 Denkavit Futtermittel GmbH v Land Baden-Württemberg, Case C-39/90, 
[1991JE.C.R. 1-3069

0  2-91 Opinion 2/ 91 (Convention No. 170 o f the International Labour Organization 
concerning safety in the use o f  chemicals at work) [1993] E.C.R. 1-1061

C 3-91 ExporturSA v LOR SA and Confiserie du Tech SA, Case C-3/91, [1992] E.C.R I- 
5529

C 158-91 Criminal proceedings against Jean-Claude Levy, Case C-158/91, [1993] E.C.R. I- 
4287

0 2-92 Opinion 2/92 ¿Accession by the Community to the European Convention for the 
Protection o f  Human Rights and Fundamental Freedoms) [1996] E.C.R. 1-1759

C 11-92 The Queen v Secretary o f  State fo r  Health, ex parte GallaherLtd, Imperial Tobacco 
Ltd and Rothmans International Tobacco (UK) Ltd, Case C-l 1/92, [1993] E.C.R. I- 
3545

C 52-92 Commission of the European Communities v Portuguese Republic, Case C-52/92, 
[1993] E.C.R. 1-2961

C 350-92 Kingdom o f Spain v Council o f the European Union, Case C-350/92, [1995] E.C.R. 
1-1985

C 280-93 Germany v Council o f  the European Union (Bananas), Case C-280/93, [ 1994] 
E.C.R. 1-4973

0 1-94 Opinion 1/94 (Competence o f the Community to conclude international agreements 
concerning services and the protection o f  intellectual property) [ 1994] E.C.R. I- 
5267

C 25-94 Commission of the European Communities v Council o f the European Union, Case 
C-25/94, [1996] E.C.R. 1-1469

C 61-94 Commission o f the European Communities v Federal Republic o f Germany, Case 
C-61/94, [1996] E.C.R. 1-3989

C 70-94 Fritz Werner Industrie-Ausrüstungen GmbH v Federal Republic o f Germany, Case 
C-70/94, [1995] E.C.R. 1-3189

C 84-94 United Kingdom o f  Great Britain and Northern Ireland v Council o f the European 
Union, Case C-84/94, [1996] E.C.R. 1-5755

C 194-94 CIA Security International SA v Signalson SA and Securitel SPRL, Case C-194/94, 
[1996] E.C.R. 1-2201

C 313-94 F.Ui Graffione SNC v Ditta Fransa, Case C-313/94, [1996] E.C.R. 1-6039

C 42/95 

C 341-95

Siemens AG v Henry Noll, Case C-42/95, [1995] ECR1-6017

Gianni Bettati v Safety Hi-Tech Sri, Case C-341/95, [1998] E.C.R. 1-4355

C 1-96 The Queen v Minister o f  Agriculture, Fisheries and Food, ex parte Compassion in 
World Farming Ltd., Case C-l/96, [1998] E.C.R. 1-1251

C 203-96 Chemische Afvcdstoffen Dusseldorp BV and Others v Minister van 
Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer, Case C-203/96, [1998] 
E.C.R. 1-4075

C 249-96 Grant v South-West Trains Ltd, Case C-249/96, [1998] Page 1-621

C 177-97 Commission of the European Communities v Kingdom o f Belgium and Grand 
Duchy o f Luxembourg, Joined cases C-176/97 and C-177/97, (1998JE.C.R. I- 
3557

C 269-97 Commission of the European Communities v Council o f the European Union, Case 
C-269/97, [2000] E.C.R. 1-2257

XV111



C 307-97 

C 312-98 

C 318-98

C 376-98 

C 377-98 

C 476-98

C 3-99

C 22-99 

C 313-99

C 50-00

C 55-00

C 121-00

C 426-00 

C 108-01

C 265-01 

C 283-03 

C 409-03

Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v Finanzamt 
Aacken-lnnenstadt, Case C-307/97, [1999] E.C.R. 6161

Schutzverband gegen Unwesen in der Wutschaft eV  v Warsteiner Brauerei Haus 
Cramer GmbH & Co. KG, Case C-312/98, [2000] E.C.R. 1-9187

Criminal proceedings against Giancarlo Fomasar; Andrea Strizzolo, Giancarlo 
Toso, Lucio Mucchino, Ertzo Peressutti and Sante Chiarcosso, Case C-318/98, 
[2000] E.C.R. 1-4785

Federal Republic o f Germany v European Parliament and Council o f  the European 
Union (Tobacco Advertising), Case C-376/98, [2000] E.C.R. 1-8419

Kingdom o f the Netherlands v European Parliament and Council o f  the European 
Union, Case C-377/98, [2001]E.C.R. 7079

Open Skies cases: Commission v. United Kingdom, C-466/98 [2002] E.C.R. I-  
9427; Commission v. Denmark, CM67/98, [2000] E.C.R. 1-9519, Commission v. 
Sweden, C-468/98 [2002] E.C.R. 1-9575, Commission v. Finland, Case 469/69 
[2002] E.C.R. 1-9627; Commission v. Belgium, C-^71/98 [2002] E.C.R. 1-9681, 
Commission v. Luxembourg, C-472/98 E.C.R. 1-9741, Commission v. Austria, 
C-475/98 [2002] E.C.R. 1-9797; and Commission v. Germany, Case 476/98 
[2002] E.C.R. 1-9855. The following analysis will exclusively draw on the 
Commission v. Germany judgment when generically referring to the ‘Open Skies 
cases’.

Cidrerie Ruwet SA v Cidre Stassen SA and HP Bulmer Ltd, Case C-3/99, [2000] 
E.C.R. 1-8749

Cristoforo Bertinetto vBiraghi SpA, Case C-22/99, [2000] E.C.R. 1-7629

Gerard Mulligan and Others v Minister for Agriculture and Food, Ireland and 
Attorney General, Case C-313/99, [2002] E.C.R. 1-5719

Union de Pequeños Agricultores v Council o f  the European Union, Case C-50/00 P, 
[2002] E.C.R. 1-6677

Elide Gottardo v Istituto nazionale della previdenza sociale (INPS), Case C-55/00, 
[2002] E.C.R. 1-413

Criminal proceedings against v Walter Hahn, Case C-121/00, [2002] E.C.R. I- 
9193

Paul Dieter Haug, Joined cases C-426/00 and C-16/01, [2003] E.C.R. 1-1065

Consorzio del Prosciutto di Parma and Salumificio S. Rita SpA vAsda Stores Ltd 
and Hygrade Foods Ltd, Case C-108/01, [2003] E.C.R. 1-5121

Annie Pansard and Others, Case C-265/01, [2003] E.C.R. 1-683

A. H. Kuipers v Productschap Zuivel, Case C-283/03, [2005] nyr.

Société d'exportation de produits agricoles SA (SEPA) v Hauptzollamt Hamburg- 
Jonas, Case C-409/03, [2005] nyr.

J



b) Table o f U.S. Supreme Court Cases (alphabetical)

Barclays BankPLC v. Franchise Tax Bd, 512 U.S. 298 (1994)

Boggs v. Boggs, 520 U.S. 833 (1997)

Boyle v. United Technologies, 487 U.S. 500 (1988)

Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937)

Charles River Bridge v. Warren Bridge, 36 U.S. 620 (1837)

Charleston & Western Carolina Railway Co. v. Vamville, 237 U.S. 597 (1915)

Chicago, Rock Island & Pacific Ry. Co. v. Hardwick Farmers Elev.Co., 226 U.S. 426 (1913) 

Cipollone v. Ligett Group, 505 U.S. 514 (1992)

City o f Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624 (1973)

Cooley v. Board o f  Wardens o f  Port o f  Philadelphia, 53 U.S. 299 (1851)

Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981)

Crosby v. National Foreign Trade Council, 120 S. Ct. 2288 (2000)

De Canas v. Bica, 424 U.S. 351 (1976)

English v. General Electric Co., 496 U.S. 72 (1990)

Fisher v. Berkeley, 475 U.S. 260 (1986)

Florida Lime & Avocado Growers v. Paul, 373 U.S. 132 (1963)

Gade v. National Solid Wastes Afa/iagemenMss'n, 505 U.S. 88 (1992)

Gibbon v. Ogden, 22 U.S. 1 (1824)

Gregory v. Ashcroft, 501 US 452 (1991)

Hammer v. Dagenhart, 247 U.S. 251 (1918)

Hillsborough County, Fla. V. Automated Medical Laboratories, 471 U.S. 707 (1985)

Hines v. Davidowitz, 312 U.S. 52 (1941)

Houston v. Moore, 18 U.S. 1 (1820)

James Clark Distilling Co. v. Western Maryland R. Co.,242 U.S. 311 (1917)

Licensing Cases (= Thurlow v. Com. o f  Mass, et aL,46 U.S, 504 (1847)

Lopez v. United States, 514 U.S. 549 (1995)

Louisiana Public Service Commission v. FCC, 106 S. Ct. 1890 (1986)

Mayor, Aldermen and Commonality o f  City o f  New York v. Miln, 36 U.S. 102 (1837)

Mintz v. Baldwin, 289 U.S. 346 (1933)

Missouri v. Holland, 252 U.S. 416 (1920)

Pacific Gas & Electric Co v. State Energy Resources Conservation & Development 
Commission, 461 U.S. 190 (1983)

Perez v. Campbell, 401 U.S. 637 (1971)

Philadelphia v. New Jersey, 430 U.S. 141 (1977)

Pike v. Bruce Church, Inc., 397 U.S. 137 (1970)

Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947)

Robbins v. Shelby Country Taxing District, 120 US 489 (1887)

Savage v. Jones, 225 U.S. 501 (1912)

xx



Southern Pacific Co v. Arizona, 325 U.S.761 (1945)

Southern Railway Co. v. Reid, 222 US 424 (1912)

Southern Railway v. Railroad Commission o f Indiana, 236 U.S. 439 (1915) 

Toomerv. Witsell, 334 U.S. 385 (1948)

United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936)

United States v. Locke, 120 A. Ct. 1135 (1999)

United States v. Morrison et at, 529 U.S. 598 (2000)

Willson v. Black Bird Creek Marsh Co, 27 U.S. 245 (1829)

Zschemig v. Miller, 389 U.S. 429 (1968)

c) Table o f  Bundesverfassungsgericht Cases (numerical)

BVerfGE 1 ,14 -  Südweststaat (1951)

BVerfGE 1, 283 -  Ladenschlußgesetze (1952)

BVerfGE 2, 232 -  Lohnzahlung an Feiertagen (1953)

BVerfGE 4, 60 -  Intendanturweinauflagen (1954)

BVerfGE 4, 115 -  Besoldungsgesetz von Nordrhein- Westfalen (1954)

BVerfGE 7, 29 -  Pressedelikte (1957)

BVerfGE 8, 104 -  Volksbefragung (1958)

BVerfGE 8, 143 -  Beschußgesetz (1958)

BVerfGE 11, 89 -  Bremisches Urlaubsgesetz ( 1960)

BVerfGE 13, 230 -  Ladenschlußgesetz I (1961)

BVerfGE 14, 7 6 -  Vergnügungssteuer auf Glücksspielgeräte (1962)

BVerfGE 18, 407 -  Verordnung als Landesrecht (1965)

BVerfGE 25, 142 -  Beamtenwitwe (1969)

BVerfGE 26, 116 -  Besoldungsgesetz (1969)

BVerfGE 26, 281 -  Gebührenpflicht von Bundesbahn und Bundespost (1969) 

BVerfGE 28, 119 -  Spielbank (1970)

BVerfGE 29, 11 -  Landesbauordnung Baden-Württemberg (1970)

BVerfGE 29, 402 -  Konjunkturzuschlag (1970)

BVerfGE 32, 319 [] (1972)

BVerfGE 34, 9 -  Besoldungsvereinheitlichung (1972)

BVerfGE 35, 6 5 -  VwGO-Ausführungsgesetz II (1973)

BVerfGE 36, 193 -  Zeugnisverweigerungsrecht (1973)

BverfGE 36, 342 -  Niedersächsisches Landesbesoldungsgesetz (1974)

BVerfGE 43, 291 -  Numerus clausus 7/(1977)

BVerfGE 49, 343 -  Abgaben wegen Änderung der Gemeindeverhältnisse (1978) 

BVerfGE 56, 110 []-(1981)

BVerfGE 61, 149 -  Amtshaftung (1982)

XXI



BVerfGE 66, 270 -  Schleswig-Holsteinisches Hochschulgesetz {1984) 

BVerfGE 67, 299 -  Laternengaragen (1984) = NJW 1985, 371 

BVerfGE 89, 155 -  Maastricht (1993)

BVerfGE 93, 319 — Wasserpfennig (1995)

BVerfGE 97, 228 -  Kurzberichterstattung (1998)

BVerfGE 98, 265 -  Bayerisches Schwangerenhilfegesetz (1998) 

BVerfGE 102, 99 -  Landesabfallgesetz Nordrhein-Westfalen (2000) 

BVerfGE 111, 226 -  Juniorprofessur (2004)

xxii



iß

j

I
i
I

i



r





ri





• - •  ••• • ; - ....~  -


