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Russia

Alexander Salenko

1 Introduction

The new century started with a change in Russian citizenship legislation. The citizenship law of
1991 (valid from the end of the Soviet Union throughout the whole post-Soviet period of the 1990s)
was replaced in 2002 by Federal Law Ne 62-FZ ¢ About citizenship of the Russian Federation’ (in
force from 1 July 2002). The baffling complexity of the previous legislation meant that many
former Soviet citizens failed to achieve Russian citizenship during the post-perestroika period,
which had serious consequences for millions under the new legislation. The new federal citizenship
law 2002 considerably toughened the general rules on naturalisation in comparison to the first
liberal citizenship law of 1991 (Henry 2009: 51). As a result, a number of legal problems arose
concerning the integration of former citizens of the USSR who did not manage to obtain Russian
citizenship according to the previous citizenship law.

After 2002 many citizens of the former USSR (especially those living in the former Soviet
republics) were considered as conventional foreigners by the authorities and were compelled to
obtain Russian citizenship by the general process of naturalisation (opposite to the earlier simplified
naturalisation procedure for former Soviet citizens). A whole new category of so-called 'captive
illegal migrants' appeared ('Henerainbl nmoHeBoie' - 'nelegaly ponevole'), i.e. those former Soviet
citizens who were declared to be foreigners in their native country. Since the entry into force of the
new citizenship legislation in 2002 the naturalisation process has been complicated substantially.
Stories about 'sufferings over citizenship from compatriots coming back to Russia have became
well known (Grafova 2010). Stories about confiscation of passports from Russian citizens gained
notoriety throughout Russia.'

The lack of a facilitated procedure for acquiring Russian citizenship is still an important
problem. Human rights activists are continuing to demand the re-establishment of the facilitated
naturalisation procedure (by registration) for all former Soviet citizens. However, in 2009 this order
was abolished. In the sphere of modern Russian citizenship there are still a substantial amount of
legal problems. In this research paper we attempt to consider only the most significant examples. Of
course, it is impossible within a small research paper to present in detail a whole history of more
than three centuries of Russian citizenship; only the most important historical stages will be
examined in this paper. Considerable attention will be devoted to the Russian concept of
nationality, ethnicity, subjecthood/allegiance and citizenship. The paper will also scrutinize the
political ideas which substantially influence the citizenship and migratory policy of modern Russia.

2 Russia - Nationality & Citizenship
While modern international law uses the term ‘nationality’ to refer to the legal bond between an

individual and a sovereign state, Russian domestic law uses the term ‘citizenship’ (grazdanstvo -
rpaxnaancTBo). According to Russian legislation there is a striking difference between citizenship

* Address for correspondence: alexander.salenko@ gmail.com. The author would like to thank Jo Shaw, Rainer
Baubock, Nick Holdstock and unknown reviewers for useful comments and criticism on earlier drafts of this report.

' Lidia Grafova. Beat on passport. Extrajudicial bureaucratic machinery of Russia deprives tens of thousands of people
of citizenship. Russian gazette, N4972, 12.08.2009. http://www.rg.ru/2009/08/12/migraciya.html [JInaus I'padosa.
BrloT o nacnopry. be3 cyna u cinenctsus Gropokparnueckasi MamMHa Poccny nuiaeT rpaxaancTBa AECSTKU THICSY
yenoBek. Poccuiickas razera N4972 ot 12 aBrycra 2009 1.]
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(grazdanstvo - epasxcoancmeo) and nationality (national’nost’ - nayuonanvnocms). In consequence,
in the Russian context the term citizenship cannot be used as a synonym for nationality.

The Constitution of the Russian Federation distinguishes between these two legal
definitions. Thus, under Article 6 of the Russian Constitution citizenship (grazdanstvo -
epaxcoarncmao) of the Russian Federation shall be acquired and terminated according to federal
law; it shall be one and equal, irrespective of the grounds of acquisition (Article 6 (1); a citizen of
the Russian Federation may not be deprived of his or her citizenship (grazdanstvo - epasicoancmeo)
or of the right to change it (Article 6 (3). At the same time, with regard to Article 26 (1) of the
Russian Constitution the term ‘nationality’ (national’nost’ - nayuonanvrocms) is associated with
the ethnicity of the person: ‘Everyone shall have the right to determine and indicate his nationality
(national’nost’ - nayuonanvbrocmu). No one may be forced to determine and indicate his or her
nationality (national 'nost’ - HayuonansHocmy).* As a result, in the Russian language, the term
nationality (national’nost’ - nayuonanvnocms) refers to individual membership in a nation (rayust)
as a cultural, linguistic and historic community.

A correct understanding of this distinction between ‘citizenship’ and ‘nationality’ is of
crucial importance in the multinational context of the Russian Federation. In Russia, the legal term
‘epasxcoancmeo’ (grazdanstvo = citizenship, ‘die Staatsangehorigkeit’) can be considered as a
neutral definition designating an individual’s link with a state (gosudarstvo - cocydapcmeo) without
any reference to his or her ethnicity/nationality (national’nost’ - nayuonanvrocms). The term
‘nHayuonanvrocms’ (nationality, Nationalitit / Volkszugehorigkeit) - deriving from nayus (nation,
das Volk / die Nation) - refers primarily to the ethnic background of an individual. Therefore, in the
Russian multinational discourse, it is better to use only the term citizenship (grazdanstvo -
epasicoancmeso) when one refers to someone’s legal status as a citizen of a state (grazdanin -
epaxcoanun) instead of the vague term ‘nationality’ because of its ethnic connotations.

According to Soviet legislation, information about nationality (national 'nost’ -
Hayuonansnocms) was an obligatory part of the passport of any citizen of the Soviet Union.” The
designation of nationality (3anuce o Hayuonansrocmu)® in the Soviet passport was based on the
nationality of an individual’s parents. If the parents were of different nationalities, than the
nationality could be defined according to the nationality of the father or mother, based on the
wishes of the passport’s recipient (Article 3 of the Order). In the 1990s, during the presidency of
Boris Yeltsin, the new form of the domestic passport was adopted’, in which information regarding
nationality was excluded from the passport.

It is worth considering the etymology of the word ‘citizenship’: grazdanstvo
(epasicoancmeo). The term citizenship describes the legal relationship- the bond of the person to the
state (city-state). The word city in Russian is ‘gorod’ or ‘GRAD’. From this root originates the word
‘GRAZHdanstvo’ (the last letter in the root ‘graD’ changes from ‘a’ (‘d’) to “x’ (‘zh’). The same
linguistic phenomenon occurs in English: city - citizenship (the letter change - the last character in
the root changes from ‘y’ to ‘i’). Because of the fact that the city-states, both ancient and medieval,

? Constitution of the Russian Federation. http://archive kremlin.ru/eng/articles/ConstMain.shtml

? Order of the Council of Ministers of the USSR Ne677 from 28 August 1974 ‘On approval of the Provision about
passport system in the USSR (Postanovlenie Soveta Ministrov SSSR ot 28 avgusta 1974 goda. Ne677 ‘Ob utverzdenii
polozenija o pasportnoj sisteme v SSSR”’).

* During the Soviet era there was slang regarding the nationality of a person - ‘item 5° (sTas rpada -the literal meaning
‘fifth section’) - derived from the special section of the application form (questionnaire) and the above mentioned part
of the Soviet passport.

> Decree of the President of the Russian Federation from 13.03.1997 N 232 ‘About main identity document of the
citizen of the Russian Federation on the territory of the Russian Federation’ (Ukaz Presidenta RF ot 13.03.1997 Ne 232
‘Ob osnovnom dokumente, udostover’ajushem lichnost’ grazdanina Rossijskoj Federacii na territorii Rossijskoj
Federacii’).
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resembled a state in miniature, special legal terminology was created in order to define subjects
under the jurisdiction of the city’s authorities - citizens/citizenship. An analysis of aspects of this
terminology will underline the efforts of Russian legal scholarship to drawing a clear line between
citizenship and nationality, a distinction necessitated by the fact that over 150
nationalities/ethnicities are included within Russian citizenship.

3 Historical background and changes
3.1 Allegiance and Subjecthood during the Russian Empire

The term ‘subjecthood’ (in Russian - ‘poddanstvo’) became the characteristic of the old-style state.
The term ‘subjecthood’ was in common usage in the legislation and literature of the Russian Empire
until 1917. In the context of prerevolutionary Russia ‘subjecthood’ (‘poddanstvo’) and citizenship
(‘grazdanstvo’™) must be considered as different terms.® This conclusion is based on the simple fact
that until the end of the 18th century, ‘poddanstvo’ had the sense of the absolute subjection of the
individual to the Russian Tsar (Lohr 2011: 3). This conclusion can be proved by the oath for
individuals naturalising into the Russian poddanstvo: ‘I, named below, former subject (‘poddannyi’)
promise and swear to the Almighty God to be a true, good and obedient slave and eternal subject
(‘vechno poddannym’) with my family... and promise not to go abroad and not to take any
outlandish service’.” The oath to the Russian ‘poddanstvo’ remained unchanged until 1796 when
the word ‘slave’ was excluded from the text.

Before the sixteenth century there were no legal or regulatory mechanisms regarding
Russian ‘poddanstvo’. At that time, only the custom regulated who was a Russian subject and who
was not. The general unwritten rule was that those individuals who were christianized (baptized) by
default were considered to be in possession of Russian ‘poddanstvo’ (Gessen 1909: 203). This
customary order of the acquisition of the Russian subjecthood was applicable until the reign of
Peter the Great, who modified the naturalisation procedure by introducing the above-mentioned
oath to the head of the Russian State (Ivanovskii 1910: 12).

Until the middle of the nineteenth century Russian legislation had almost no requirements
regarding naturalisation (‘ukorenenie’ - ‘ykopenenmne’) of foreigners (Cadiot 2005: 440). Foreigners
could be naturalised as Russian subjects (‘poddannye’) by the decision of the provincial
government (‘gubernskoe pravlenie’) without any special requirements.® Since 1721 the one and
only requirement was to take an oath of eternal Russian subjecthood (‘vechnoe poddanstvo’).
Foreigners were entitled to swear an oath even in their native language. Thus, Peter the Great had
substantially changed the naturalisation procedure from conversion to Orthodoxy to the taking of an
oath to the Russian Emperor (Korkunov 1908: 271).

On 10 February 1864 the naturalisation procedure was modified by introducing a five-year-
requirement of residence in Russia (‘5-letnee vodvorenie’). Moreover, discretion over naturalisation
was shifted from the local (provincial) authorities to the interior minister of the Russian Empire,
who had the right to reduce the length of the ‘vodvorenie’ in Russia. The following categories of
foreigners were entitled for reduction of the residence requirement: those who did a special service

%It is necessary to understand the etymology of the word ‘poddanstvo’, which has a meaningful root - dan’ (zaub) - i.e.
tribute, toll tax, rent-in-kind.

7 Senate’s Order from 27 August 1747 About the oaths of foreigners wishing to be admitted into the eternal
subjecthood of Russia’. PSZ I. Ne9434 [Cenatckuii yka3 ot 27.08.1747 ‘O KIATBEHHOM OOCUIAHUN HHOCTPAHILICB,
JKEJAIoIUX MPUHATH BeuHoe nogaanctso Poccun’. TIC3 1. Ne9434.]

¥ Certain social and national groups were not allowed to become Russian subjects (‘poddannye’) - Jews, Jesuits,
Dervishes, and married women separately from their husbands. Foreign Jews were not even allowed to settle in Russia
due to direct provisions of the Russian law (see Article 819, T. IX, Svod Zakonov (1899). For further information about
legal limitations regarding the rights of Jewish people in Russia see: Kuplevaskiy 1902: 245-265.
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for Russia, gifted persons with unique abilities and scientific knowledge, and those who invested
money into socially beneficial activities in Russia. An important result of the reform in 1864 is that
the distinction between temporary and permanent subjecthood (‘poddanstvo’) was abolished. Some
changes were made in the text of the oath (‘prisiaga na vernost’) taken for naturalisation
(‘ukorenenie’) into the Russian subjecthood. Due to the reform of Russian subjecthood the terms
‘poddannyi and ‘grazhdanin’ became ‘different names for one and the same concept’ (Lohr 2011:
18).

Russian legislation also set forth a simplified naturalisation procedure - without any
residence requirement - with regard to foreigners employed in the Russian state service (Korkunov
1895: 77). This kind of foreigner was allowed to take the oath of loyal service (‘prisiaga na
vernost’ sluzhby’) at any time based on the discretion of their superiors. Moreover, special
provisions were applicable regarding the naturalization procedure in two Russian regions, where the
head of authorities was entitled to naturalize foreigners. Thus, the Governor-General in the Amur
River region had discretion to grant Russian subjecthood to Chinese and Korean people; and the
Governor-General in Turkestan could naturalize the subjects of Central Asian Khanates.
Naturalised foreigners were granted full and equal rights and, moreover, were given special
privileges, such as a two year exemption from Russian taxes (Article 415 Ustav o Podatyakh).

Under the legislation of the time the subjecthood of Russian women was automatically
terminated by marriage with a foreigner. In the case of widowhood or divorce the woman was given
the opportunity of return into Russian subjecthood based on the decision of the provincial authority,
usually the Governor (Article 853, T. IX, Svod Zakonov (1899). The loss of Russian subjecthood
could occur in the form of separation from it (‘uvol’nenie iz poddanstava’) but this was possible
only with the permission of the Russian Emperor, which had to be applied for through the interior
minister. Arbitrary entrance into foreign subjecthood/citizenship was prohibited and punished by
Russian law (the penalty was deprivation of rights and banishment to Siberia) (Kuplevaskiy 1902:
139).

3.2 Soviet Citizenship Law 1917-1991

During this period a definition of citizenship was first established in Soviet legislation (Shevtsov
1969: 15). Taking into account that the basic legal framework for the citizenship was originally
created by Soviet law, it is necessary to scrutinize the main peculiarities of the Soviet citizenship
regime in order to understand aspects of citizenship in modern Russia.

3.2.1 The Lenin Era

Vladimir Lenin's Proclamation ‘To the Citizens of Russia!” on 7 November 1917 was the first
official document which defined the people of the former Russian Empire as citizens.” The first
Soviet lex specialis regarding citizenship was the Decree of the VTsIK'" from 23 November 1917,
‘About the abolition of social classes and civil ranks’ (Kupriz 1971:150). As a result of this
document, all existing civil ranks and titles in the Russian Empire were abolished and instead one
universal term was established - ‘a citizen of the Russian Republic’. At a later date Soviet
citizenship was codified in the Constitution of the Russian Soviet Federative Socialist Republic
(RSFSR) after 10 July 1918. It is necessary to note that at the time of the formation of the Soviet
State the method of citizenship acquisition was very informal and definitely had a class character.
Thus, according to the Constitution of the RSFSR, the local Soviet authorities (Soviets) were

? Proclamation of the Revolutionary Military Committee of the Petrograd Soviet of Workers' and Soldiers' Deputies
from 25 October 1917 (7 November using the West's Gregorian calendar) ‘To the Citizens of Russia!’ // Lenin’s
Collected Works, Progress Publishers, Moscow, Volume 26, 1972, pp. 236.

19 All-Russian Central Executive Committee (in Russian: BLIUK).
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entitled to grant Soviet citizenship to foreign citizens living in Russia, in particular those who
belonged to the class of workers and peasants and who were not using vicarious labour. In
compliance with the Soviet Constitution of 1918, this category of the people could obtain Soviet
Citizenship ‘without any baffling formalities’ (Article 20). The Soviet Government gave a free hand
(i.e. full discretion) to all local authorities (Soviets) in order to attract as many as possible to
become citizens of the Soviet republic. At that time there were more than 4 million foreign people
on Russian territory, mostly residents of the Polish territories (ca.1.5 million people) and prisoners
of war from Germany, Austria-Hungary, Turkey, Bulgaria and other states (ca. 2.5 million people)
(Kikotya 2003: 32). In addition to this liberal order of citizenship acquisition, Lenin’s government
created the option for deprivation of citizenship on the initiative of the Soviet authorities. This
measure could be invoked as a defense against ‘the enemies of Soviet power’.

On 31 December 1922 the Union of Soviet Socialist Republics (U.S.S.R., or Soviet Union)
was created and the Russian Soviet republic became part of the Soviet Union. General provisions
regarding Soviet citizenship were given in the 1924 Constitution of the USSR (art.7) (Belkovets
2010: 204). According to Soviet law, the principle of the automatic acquisition of the Soviet
citizenship came into force, i.e. every person in the territory of the USSR were considered as
citizens of the Soviet Union, unless they expressly stated that they had foreign citizenship (Kishkin
1925: 4). Under the new regulations, administrative competence for granting Soviet citizenship was
transferred from local Soviets to the main public bodies of the Soviet republics (TsIK of the Soviet
republics of the USSR)."' Based on the federal structure of the USSR, the Soviet legislator
established a two-level model of Soviet citizenship consisting of Federal (Soviet Union) Citizenship
and Republican Citizenship.12 Sometimes there was even threefold Soviet citizenship in the USSR,
for example in the case of the Moldavian SSR."” The respective provisions stated that a citizen of
the Soviet Union also had citizenship of the Union republic where he or she had a place of
permanent residence. If the citizen, according to nationality or other reasons, had considered
himself or herself a citizen of any other Soviet republic, he or she was entitled to select the
citizenship of the respective republic of the Soviet Union. Nevertheless, the corresponding
legislation of the Soviet republics and the republican passports were never provided. Republican
Citizenship was thus primarily symbolic.

It has also to be considered that according to the Soviet Law, the marriage to a Soviet female
citizen to a foreigner did not change her citizenship. At that time, Soviet legislation based on gender
equality considerably differed from the legislations of other countries in which the wife and
legitimate children had to follow the citizenship of the head of the family (i.e. the male), while
children born out of wedlock kept the citizenship of their mother. Thus, the Soviet Law fixed for the
first time ever the principle of preservation of citizenship of the woman after the conclusion of the
marriage (Belkovets 2008).

3.2.2 The Stalin Era

The first Soviet Citizenship Law came into force stricto sensu only in 1938, replacing Soviet
sublegislative provisions14 (Durdenevsky 1938: 48). The reason for the new citizenship law was the

! Central Executive Committee (in Russian: [JK).

280 called ‘federative elements in the Soviet Citizenship’.

" <On 12 October 1924, the USSR officially established the Moldavian Soviet Socialist Autonomous Republic
(MSSAR) on the present-day territories of the Republic of Moldova’s Transnistrian region (then territories of the
Ukrainian SSR). After its first Constitution in 1925, the MSSAR adopted a new Constitution in 1938 which provided in
art. 17 for a triple citizenship for the citizens of the MSSAR, i.e. citizenship of the MSSAR, citizenship of the USSR
and citizenship of the Ukrainian Soviet Socialist Republic’ (Gasca 2010).

'* The Law of the USSR from 19 August 1938 About the Citizenship of the USSR’ // Vedomosti Verkhovnogo Soveta
SSSR.1938. Ne 11. [3akon CCCP ot 19 aBrycra 1938 roga «O rpaxnpanctse Coro3a CoBerckux ColManuCcTHUECKUX
Pecniyonmuk» // Bemomoctn BC CCCP. — 1938. — Ne 11]. www.consultant.ru
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adoption of the 1936 Constitution of the USSR (also known as the Stalin constitution) that
remained in force until 1977." The 1936 Soviet Constitution (art.21) repeated several provisions
from the previous normative acts, in particular that in the USSR a single Union citizenship was
established for all Soviet citizens; and that every citizen of a Union Republic was a citizen of the
USSR. The 1936 Constitution was considered by the Soviet leaders as a symbol for the successful
attainment of socialism in the USSR. According to these new constitutional provisions, class
character was no longer a salient feature of Soviet citizenship. The 1938 Soviet Citizenship Law
(art.2) provided Soviet citizenship to the following people: 1) all persons who possessed the
allegiance / subjecthood (poddanstvo) of the Russian Empire at the time of the establishment of the
Soviet state (i.e. 7 November 1917) and who did not lose Soviet citizenship; 2) all persons who
obtained the Soviet citizenship in the manner prescribed by law (Trainin 1938: 51).

The 1938 Soviet Citizenship Law abrogated the principle of automatic acquisition of Soviet
citizenship. The new citizenship law (art.8) introduced the more specific regulation that all persons
permanently residing on the territory of the USSR, who were not Soviet citizens and who did not
possess any proofs of foreign citizenship, were considered as stateless persons. The citizenship law
(art.7) also kept the regulations regarding deprivation of USSR citizenship: 1) due to the court
judgement; 2) in special cases due to the Decree of the Presidium of the Supreme Soviet of the
USSR. A shining example of the application of article 7 of the citizenship law was given by the
Soviet authorities in 1967, when people of Jewish nationality leaving the Soviet Union as migrants
to the State of Israel were deprived of their Soviet Citizenship.16

3.2.3 The Brezhnev Era

The third and last Constitution of the USSR (also known as the "Brezhnev" constitution, adopted on
7 October 1977) marked the next-to-last stage in the development of Soviet citizenship legislation."”
The regulations of the 1977 Constitution were long and detailed. A separate chapter of the Soviet
Fundamental Law was devoted to Soviet citizenship (chapter 6). The "Brezhnev" constitution
confirmed the standard construction of the Soviet citizenship: ‘every citizen of a Union Republic is
a citizen of the USSR’ (art.33). The constitutional regulations also formally established a new
principle of Soviet citizenship: all citizens of the USSR that were abroad were to enjoy the
protection and assistance of the Soviet state.

Based on the 1977 Constitution, the new Soviet Citizenship Law was adopted on 1
December 1978 (and came into force after 1 July 1979)." This legislation remained applicable until
the end of the Soviet Union on 31 December 1991. In general, the 1978 Citizenship Law retained
all standard provisions enshrined in the Soviet law tradition inherited from the previous Soviet
legislation. Additionally the Citizenship Law (art.7) explicitly prohibited the extradition of Soviet
citizens to foreign states. Moreover, the Soviet law de jure established the principle of non-
toleration of dual citizenship. According to article 8 of the 1978 Citizenship Law ‘the person, who
is the citizen of the Soviet Union, cannot be regarded as the foreign citizen’. This legislative
provision can be considered as prohibiting Soviet citizens from possessing foreign citizenship.
Thus, under the provisions of the Soviet law, the citizenship was considered to be a unique relation

' English translation of the 1936 Constitution of the USSR -
http://www.departments.bucknell.edu/russian/const/1936toc.html

' Decree of the Presidium of the Supreme Soviet of the USSR from 17 February 1967 «About the Exit from Soviet
Citizenship of persons emigrating from USSR to Israel». This decree was a restricted (secret) document and was
published only after Perestroika in 1990.

' English translation of the 1977 Constitution of the USSR -
http://www.departments.bucknell.edu/russian/const/1977toc.html

'® The Law of the USSR from 1 December 1978 N 8497-IX ‘About the Citizenship of the USSR’. Vedomosti
Verkhovnogo Soveta SSSR.1978. Ne 49. art.816.
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between the individual and the state, which can be compared with ma\rriage.19 Accordingly, the
Soviet legislator proclaimed that the duty of every citizen of the USSR was ‘to bear with dignity the
high calling of citizen of the Soviet Union’; ‘citizens of the USSR are obliged to uphold the honour
and dignity of Soviet citizenship’ (art.59(1) of the 1977 Constitution of the USSR). Following this
logic in the case of a breach in fidelity to the state, citizenship could be terminated on the initiative
of the state. Therefore, the 1978 Soviet Citizenship Law (art.18) kept the provision regarding
deprivation of citizenship: ‘the deprivation of citizenship of the USSR can take place in the
exceptional case based on the decision of the Presidium of the Supreme Soviet of the USSR, if the
person has performed actions discrediting the high calling of citizen of the Soviet Union, and
damaging the honour (prestige) and state security of the USSR’ (Shetinin 1975: 4; Vitruk 1979: 38).

3.2.4 The Gorbachev Era

After the new Soviet leader Mikhail Gorbachev initiated glasnost ("openness") and perestroika
("restructuring") it became clear that a lot of Soviet legislative acts had to be reviewed and
amended. In 1990 the new and last Citizenship Law of the USSR was adopted and entered into
force on 1 January 1991.%° The 1990 Soviet Citizenship Law can be considered as the most detailed
and longest lex specialis among other Soviet citizenship laws. The competence to grant and revoke
citizenship was transferred from the Presidium of the Supreme Soviet of the USSR to the President
of the Soviet Union, i.e. to Mikhail Gorbachev. The 1990 Soviet Citizenship Law kept the
provisions with regard to the deprivation of citizenship, but the conditions of this act were limited.
Thus, according to Article 23 of the Soviet Citizenship Law, deprivation of citizenship could only
occur in exceptional cases and only to Soviet citizens living abroad if that citizen had performed
actions substantially damaging the state’s interests and the security of the USSR. Article 22
specified the following grounds for loss of Soviet citizenship: 1) as a consequence of the fact that
the person has entered into the service of military forces, security forces, police, organs of justice or
other governmental, administrative bodies of a foreign state; 2) if a Soviet citizen with permanent
residence abroad failed to register in the respective Soviet consulate for five years without any
reasonable excuse; 3) if Soviet citizenship was obtained by use of fraudulent documents or by
knowingly using false information. Thus, by the adoption of the Soviet Citizenship Law 1991, the
first real steps were made towards democratization and establishment of legal clarity in the relations
between the Soviet state and its citizens. The adoption of the last Soviet Citizenship Law was
undoubtedly a great improvement on the preceding citizenship regimes. Despite the fact that the
deprivation of citizenship remained in the law, the provision of a comprehensive list of reasons for
this measure was a step forward (previously it was entirely dependent on the discretion of the
Soviet authorities). Of course, the 1990 Citizenship Law must be seen a product of its time; it also
continued to maintain the provision regarding non-toleration of dual citizenship (art.11) (Tunkin
1979: 22).

In summary, the following main features of Soviet Citizenship Laws between 1917-1991
can be highlighted:

1) During all Soviet history citizenship of the USSR remained de facto in the form of a single union
(federal) citizenship. The declared citizenship of the Soviet Republics can be regarded as a legal
fiction which existed until the end of the Soviet Union. This conclusion is proved by the fact that

" In this regard we can recall the ideas regarding citizenship which were present elsewhere in the nineteenth century:
‘Letter from George Bancroft to Lord Palmerston (Jan. 26, 1849), in S. EXEC. DOC. NO. 36-38, at 164 (1850)
[nation-states should “as soon tolerate a man with two wives as a man with two countries; as soon bear with polygamy
as that state of double allegiance which common sense so repudiates that it has not even coined a word to express it”].
(Spiro 2010: 114)

** The Law of the USSR from 23 May 1990 N 1518-1 ‘About the Citizenship of the USSR’. Svod Zakonov SSSR,
Vol.1. p47.1990.
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the respective citizenship legislation on the federal level (union legislation) was consequently
developed by the Soviet legislator. While several citizenship laws were adopted at the federal
level, citizenship of the Soviet Republics remained without legislative codification.

2) The Soviet Union consistently denied the right of dual (multiple) citizenship.

3) The Soviet state always preserved some means of citizenship deprivation.

These three features of Soviet Citizenship legislation became the focus of public discussion
in the post-Soviet period. The legislator of the Russian Federation would renounce these kinds of
provisions in the new citizenship law which was adopted in 1991 and entered into force in 1992,
and which represented a great liberalisation of the Russian citizenship regime.

3.3 Post-Soviet Citizenship Law 1991-2002

3.3.1 The Yeltsin Era: The Russian citizenship law 1991 and the status of citizens of the
former USSR

The elaboration of a new citizenship law at the level of the Russian Soviet Federative Socialist
Republic (RSFSR) started during the existence of the Soviet Union. Originally, the main intention
of the policymakers was merely to provide detailed regulations for the declarative provisions of the
Soviet legislation regarding republican citizenship (i.e. with regard to citizenship of the RSFSR).
Thus, on 12 June 1990 the First Congress of People's Deputies of the RSFSR adopted the
Declaration on State Sovereignty of the Russian Soviet Federative Socialist Republic (RSFSR).*!
Based on its exact wording, this declaration can be considered as a political act of the RSFSR which
proclaimed the sovereignty of the Russian Soviet Republic (RSFSR) remaining part of the Soviet
Union. The preamble of the declaration stated: “The First Congress of People's Deputies of the
RSFSR affirms the state sovereignty of the Russian Soviet Federative Socialist Republic (RSFSR)
and declares the political intention to establish a democratic constitutional state within a renewed
(reformed) Soviet Union’. According to Article 6 of the Declaration, ‘the RSFSR is unionizing with
other Republics into the Union based on the Treaty. The RSFSR recognizes and respects the
sovereign rights of Soviet Republics and of the Soviet Union’. Article 11 of the Declaration stated
that ‘the Republican Citizenship of the RSFSR is settled on the whole territory of the RSFSR.
Every citizen of the RSFSR retains the citizenship of the USSR’.

In this context, one important fact must be noted: the referendum regarding the future of the
Soviet Union was held on 17 March 1991. About 148.5 million people participated in this
referendum (turnout was 80% across the USSR) and the result was 76.4% of citizens were in favour
of the ‘preservation of the USSR as a renewed federation of equal sovereign republics’.22 The
following Soviet republics did not participate in the referendum: Armenia, Estonia, Georgia®,
Latvia, Lithuania, and Moldova®*. Thus, nine of fifteen soviet republics took part in the
referendum.” Of course, it was not possible to keep the Soviet Union unchanged in the form of all

! Available in Russian at: http:/constitution.garant .ru/act/base/10200087/

2 The question of the referendum on 17 March 1991 was formulated as follows: ‘Do you consider as necessary the
preservation of the Union of Soviet Socialist Republics as a renewed federation of equal sovereign republics in which
the rights and freedoms of an individual of any nationality will be fully guaranteed?’ (Are you for the USSR? 20 years
of the referendum about preservation of the Soviet Union. Kommersant. Ne10 (914), 14.03.2011.

http://www kommersant.ru/Doc/1598907 [Bs1 3a CCCP? 20 net pedepennymy o coxpanennu Coserckoro Corosza.
Exenenenpauk "Kommepcants", Nel10 (914), 14.03.2011].

* People in Abkhazia and South Ossetia participated in this referendum supporting the continued existence of the
renewed Soviet Union.

* The following parts of the Moldavian SSR took part in the referendum - Transnistria and Gagauzia - and voted almost
unanimously in favour of remaining part of the USSR.

» Olga Shkurenko. ‘Soyuzny Prigovor’ (Union’s Verdict). Kommersant, Ne48 (952), 05.12.2011].

http://www kommersant.ru/doc/1826370 [Onbra lIxypenko. Coro3nslii npurosop. Exxenenensuuk "Kommepcanrs",
Ne48 (952),05.12.2011]. http://www kommersant.ru/doc/1826370
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fifteen Soviet republics. As a result of the referendum new forms of cooperation and even state-
building attempts were undertaken: e.g. CIS, the free-trade zone of CIS, Union State of Russia and
Belarus, the EurAsian Union etc.

In modern English-language scholarship the view is overwhelmingly that the collapse of the
Soviet State was inevitable.”® Unfortunately, the voice of those who have a different point of view
regarding the end of the Soviet Union remains mostly unheard (among these people is also Mikhail
Gorbachev®’). Only today, twenty years after the end of the Soviet Union®®, the full-fledged and
cold-minded discussion begins in Russia. There are different views and arguments (in particular, of
those who as decision makers participated in the political life during the 1990s and believed in the
modernisation of the state).” In any case, every reader will be able independently to draw their own
conclusion regarding the collapse or elimination of the Soviet Union. Nevertheless, the fact must be
taken into consideration that on the territory of those nine Soviet republics, which supported the
idea to keep modernized united state, this demand for unity is still present. On 18 November 2011
the Eurasian Union (EAU or ‘EU-2’) was established and united the following states: Russia,
Belarus and Kazakhstan.”® Kyrgyzstan has already applied for membership in the EAU and the
authorities of Tajikistan are now preparing an application.31 The most probable scenario is that the
Eurasian Union will unite even those nine former Soviet republics, where citizens voted for the
preservation of the renewed united state.

The above-mentioned definitions from the Declaration on State Sovereignty of the RSFSR
and several decisions of the First Congress of People's Deputies of the RSFSR confirmed the
original intention of the legislators of the RSFSR. During the first session of the Congress of
People's Deputies of the RSFSR in May-June 1990, the members of the congress approved the list
of legislative acts of the RSFSR to be adopted in the course of constitutional reform in the RSFSR.
The new citizenship law of the RSFSR was among these legislative acts. The elaboration of the new
citizenship law started in summer 1990 and was finished in the summer of the following year. The
signing of the new Union Treaty for the renewed (reformed) Soviet Union was also planned for
August 1991. However, on the eve of the signing ceremony the August Coup (18-22 August 1991)
took place against Gorbachev, which prevented all plans for the modernization of the Soviet Union.
On 8 December 1991 three leaders of the fifteen Soviet Republics (in particular Russia (Boris
Yelzin), Belarus (Stanislav Shushkevich) and the Ukraine (Leonid Kravchuk)) signed the
Belavezha Accords which dissolved the Soviet Union by the annulment of the 1922 Soviet Union

%6 Quite often the Chinese experience (also a Communist State) is ignored, which was able to shift to a market economy
without such catastrophic developments as in the USSR in 1990s. The words of Putin in Munich (regarding the USSR
‘collapse as ‘the major geopolitical disaster of the century’) were primarily based on the perception of ordinary citizens
(Gorham 2000: 614; Sheremet 1990: 90) and on the catastrophic consequences faced by the majority of people in 1990s
(Nikolay Ivanov. About demographic effects of the dissolution of the USSR. Price of defeat. The collapse of the soviet
project caused heavy human losses. During last 20 years this fact remained ignored by the public memory. ‘Expert’
Journal, 26 December 2011. http://expert.ru/expert/2012/01/tsena-porazheniya/[Huxonait UBAHOB. O
nemorpaguueckux nocieactsusx pacnana CCCP. (Llena nopaxenus. Kpynienue coBeTckoro npoekra o0epHyII0Cch
TSDKEJICHIIMMH JIIOACKUMH NOTEPSIMU. 38 UCTEKIIINE JBAJIIATh JIET 3TO TaK U HE CTAJI0 (PaKTOM OOIIECTBEHHOH MaMsTH.
«xcmnept», 26 nexkadps 2011 roxa].

7 Mikhail Gorbachev. We should have preserved the Soviet Union. The Christian Science Monitor. 13 October 2011.
http://www.csmonitor.com/World/Europe/2011/1013/Mikhail-Gorbachev-We-should-have-preserved-the-Soviet-Union
8 “Who is responsible for the dissolution of the USSR?’ Kommersant, 18.08.2011.
http://www.kommersant.ru/doc/1753970 [Kto BunoBen B pacniane CCCP? "KommepcanTs"', 18.08.2011].

* For differing opinions on this question see: ‘USSR: 20 years after’ [CCCP: 20 net crycrs]
http://www.bbc.co.uk/russian/indepth/1991 .shtml. ‘Elimination of the USSR: A crime without term of limitation’.
[PazBan CCCP: mpectymnienue 6e3 cpoka naBHoctH]. http://www.km.ru/front-projects/belovezhskoe-soglashenie/20-let-
raspada-sssr

* Robert Bridge. One small step for Russia, one giant leap for Eurasian Union. 18 November 2011.
http://rt.com/politics/russia-kazakhstan-belarus-eurasian-union-647/

3! Alexandre Antonov. Eurasian Union: Greater than the EU, but not a new USSR. Russia Today. 20 November, 2011.
http://www.rt.com/news/eurasian-union-eu-better-667/
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Treaty and created in its place the Commonwealth of Independent States (CIS). Finally, on 31
December 1991 the Soviet Union ceased to exist.

Despite the coup d’état in August 1991 and the dissolution of the Soviet Union in December
1991, the new Citizenship Law of the RSFSR was adopted on 28 November 1991 (and entered into
force from 6 February 1992).%* Thus, the new citizenship legislation has been admitted as the Soviet
Union still existed, but this citizenship law entered into force after the dissolution of the Soviet
Union.> The 1991 Citizenship Law remained in force for the next decade until the beginning of
2002. An additional peculiarity was caused by the fact that the 1991 citizenship law entered into
force two years before the adoption of the Russian Constitution on 12 December 1993.
Nevertheless, the 1991 Citizenship Law can be considered as the first full-fledged citizenship
legislation of the modern independent Russian state.**

In 1991, there were several reasons for the adoption of the new citizenship legislation. The
modern Russian state had to get rid of rigid Soviet provisions to bring Russian citizenship
legislation in line with international standards. In particular, it was necessary to bring the 1991
Citizenship Law into accord with article 15 of the Universal Declaration of Human Rights, which
stipulates the right of every person to citizenship, the right to free choice of citizenship and the
prohibition on arbitrary deprivation of citizenship. Therefore, the provisions regarding the
deprivation of citizenship were not included into the 1991 Citizenship Law. The legislator also
avoided incorporating the principle of non-recognition of dual citizenship, but was still cautious
regarding opportunities to obtain an additional citizenship. According to Act 3 of the 1991
Citizenship Law, a citizen of the RSFSR can be allowed to obtain the citizenship of a foreign state
which has an agreement with the RSFSR. Thus, in 1991-1993, the dual citizenship remained under
the control and discretion of the state authorities. Later, as the 1993 Constitution of Russia entered
into force, the provisions of the 1991 Citizenship Law were changed to allow that a ‘citizen of the
Russian Federation may hold the citizenship of a foreign state (dual citizenship) according to
federal law or an international agreement of the Russian Federation’ (see art.62 (1) of the 1993
Russian Constitution).

The 1991 Russian Citizenship Law retained the old fashioned two-level construction of
citizenship: Citizenship of Russia and Republican Citizenship (i.e. of the former autonomous
republics inside the RSFSR). As in the Soviet Union, in the modern Russia the republican
citizenship remained without any practical application throughout 1990s. Some of the republics of
the Russian Federation adopted special legislation but it remained without any practical
implementation. An additional declarative provision for honorary citizenship of Russia was
established by the legislator in Article 8 of the 1991 Citizenship Law.

3.3.2 The Russian Citizenship by default - zero option

A central element of the new citizenship law was the definition of the original body of citizens of
the Russian Federation. As in the case of several other former Soviet Republics, the Russian
legislator applied the so-called ‘zero option’ 2 In accordance with article 13 of the Russian
Citizenship Law 1991/1992 (Law no. 1948-1 of 28 November 1991, as amended on 6 February
1995) all citizens of the former USSR who were permanent residents in Russia on 6 February 1992
(the date of entry into force of the Citizenship Law) automatically obtained Russian citizenship

2 The Law of the RSFSR from 28.11.1991 N 1948-1 «About the citizenship of the RSFSR» // Russian gazette. N 30,
06.02.1992. - Later, after the new Constitution was adopted, special amendments were made to the 1991 Citizenship
Law in order to replace ‘RSFSR’ with ‘the Russian Federation’.

» Vasilyev V. Citizenship after the disintegration of the Soviet Union. Narodny deputat. 1992. Nel8. p.55-60.

** Avakyan S.A. The Citizenship of the Russian Federation. Moscow. 1994. p.5-12.

% The Russian citizenship legislation defined this procedure as ‘recognition of the citizenship of the RSFSR'.
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unless they expressed their wish to the contrary before 6 February 1993. The basis for establishing
whether a person was permanently resident within Russia was the internal residence registration
(propiska) in his or her USSR passport. Article 18(g) of the citizenship law provided for a
simplified procedure (“by way of registration) for obtaining Russian citizenship for citizens of the
former USSR who arrived in Russia after 6 February 1992 and expressed their wish to become
Russian citizens before 31 December 2000.

In the context of the Russian Citizenship Law 1991/1992 the soviet propiska system (akin to
today’s residence registration system36) became the reason for several legal disputes in Russia,
especially in cases of stateless persons (citizens of the former USSR). In the case of Larisa
Tatishvili v. Russia® the Russian authorities’ arbitrarily refused to certify her residence at a chosen
address. The applicant to the European Court of Human Rights, Larisa Artemovna Tatishvili, was
born in 1939 in Georgia. She continued to hold citizenship of the former USSR until 31 December
2000 when she became a stateless person. At the time of the application to Strasbourg she lived in
Moscow. The domestic authorities’ refusal was motivated by the fact that the applicant had failed to
prove her Russian citizenship or confirm her intention to obtain it.

The Russian Government denied that there had been any interference with the applicant’s
right to liberty of movement because her presence in the Russian Federation had not been lawful.
The Russian authorities claimed that the applicant, who had arrived from Georgia, had failed to take
any steps to determine her citizenship and to make her residence in Russia lawful, such as
confirming her Georgian citizenship or applying for Russian citizenship. They stated that the
applicant’s situation had been governed by the 1981 USSR Law on the legal status of foreign
citizens in the USSR and by the 1991 Rules on the stay of foreign citizens in the USSR. Pursuant to
articles 5 and 32 of the 1981 USSR law, the applicant, as a stateless person, should have obtained a
residence permit from the Ministry of the Interior. The Russian Government concurrently claimed
that, after entry visas had been introduced for Georgian citizens from 5 December 2000, the
applicant could only have been lawfully resident in Russia on 25 December 2000 if she had crossed
the border with a valid Russian visa in her national passport.

Larisa Artemovna Tatishvili criticised the Government’s arguments as mutually exclusive
and inconsistent. She continued to hold citizenship of the former USSR and had never acquired
Georgian citizenship. Consequently, she had not been required to obtain an entry visa as a Georgian
citizen. In any event, she had not crossed the Russian border in 2000 or later. As to the
Government’s reliance on the 1981 USSR Law and the 1991 Rules, article 1 of that Law stated that
it did not apply to USSR citizens, which the applicant had remained, and it had therefore not
applied to her. In fact, until a new Russian Law on the legal status of foreign citizens was adopted
on 25 June 2002, Russia had no legislation imposing an obligation on citizens of the former USSR
to obtain residence permits as a condition of their lawful residence in Russia. Thus, she had been
lawfully present in the Russian Federation. Finally, the European Court of Human Rights held
unanimously that there had been a violation of Article 2 of Protocol No. 4 (freedom of movement)
and a violation of Article 6 § 1 (right to a fair hearing) of the European Convention on Human
Rights. Under Article 41 (just satisfaction), the Court awarded the applicant 15 euros (EUR) in
respect of pecuniary damage (as compensation for an administrative fine she had to pay), EUR
3,000 in respect of non-pecuniary damage and EUR 2,500 for costs and expenses.

As the case of Tatishvili v. Russia illustrates, not being formally registered in Russia
prevents any resident (either citizen or stateless person) from exercising fundamental social rights,

%% Karpukhin D.V. Registration on the place of residence in the Russian Federation in the case law of the ECHR.
Zhylishnoe pravo. 2011. Ne6. P.69-90 [Kapnyxun J[.B. Perucrpanus no mecty xurensctsa B Poccuiickoit @enepanun
B akTax EBponeiickoro cyna no npasam 4yenoseka // JKumunoe npaso. 2011. N 6. C. 69-90].

7 Tatishvili v. Russia, 22 February 2007 (no. 1509/02).
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as it hinders access to medical assistance, social security, an old-age pension, and prevents them
from possessing property and marrying. The Tatishvili case has special importance for the stateless
people living in Russia. After the end of the Soviet Union (December 1991) and until 31 December
2000, individuals who had not obtained the citizenship of one of the newly independent States had
had a special legal status in Russia, that of a “citizen of the former USSR”. Only after that date were
they considered stateless persons.

Almost 10 years before the Tatishvili case, on 2 February 1998, the Constitutional Court of
Russia ruled, in particular, that ... the registration authorities are entitled only to certify the freely
expressed will of a citizen in his or her choice of ... residence. For this reason, the registration
system may not be permission-based and it shall not entail a restriction on the citizen’s
constitutional right to choose his or her place of ... residence. Thus, the registration system in the
sense which is compatible with the Russian Constitution is merely a means ... of counting people
within the Russian Federation, ... is notice-based and reflects the fact of a citizen’s stay at a place of
his or her temporary or permanent residence.”

The Constitutional Court of Russia emphasised that, upon presentation of an identity
document and a document confirming the person’s right to reside at the chosen address, the
registration authority should have no discretion and should register the person concerned at the
address indicated. The requirement to submit any additional document might lead to “paralysis of a
citizen’s rights”. On those grounds, the Constitutional Court ruled that the registration authorities
were not entitled to verify the authenticity of the submitted documents or their compliance with
Russian laws and, accordingly, any such grounds for refusal were unconstitutional.

The judgment of the Russian Constitutional Court and the case of Tatishvili v. Russia
significantly influenced registration policy in Russia. Thus, if in the Soviet era registration
(‘propiska’) was de facto based on the permission of the state authorities; in modern Russia the
registration order is extremely liberal. This had led to so called ‘rubber-apartments’ (‘pesurosvie
Keapmupbz’)38 where hundreds of people are registered but do not actually reside there. One
consequence of this had been the growth of a black market for registration in many Russian cities.
Real estate owners are entitled to register as many people at their property as he or she wishes (of
course, in exchange for illegal payments). Today, there are six thousand apartments that have a total
of 260,000 people registered as living there.* This liberalisation of the registration procedure in
Russia caused difficulties in identifying the factual place of residence of Russian citizens as well as
of foreign migrants. Due to very liberal rules of registration it is quite often almost impossible to
find various kinds of offenders, such as absentee fathers, draft evaders, persistent defaulters etc.
Thus, the registration policy in Russia has swung from one extreme to another. In Soviet times the
movements and place of residence of people were rigidly controlled by the authorities (‘propiska
system’). Today, the modern state adopts a policy of indifference regarding people’s actual place of
residence, whether they are Russian citizens or foreigners. (Karpukhin 2011: 69; Barkhatova 2009).

3.3.3 The Russian Citizenship Deniers

Today, there are still thousands of people entitled to Russian citizenship who still do not possess it.
Whilst passport reform (the process of replacing old Soviet passports with new Russian passports)

¥ Maxim Makarychev. ‘FMS will grasp with ‘rubber-apartments’. Russian gazette, 15 February 2012.
http://www.rg.ru/2012/02/15/migraciya-site.html [Makcum MaxkapsraeB. @DMC pazbepercs ¢ "pe3MHOBBIMU
kBaptupamu". "Poccuiickas ['azera" 15 ¢espans 2012 r.]

% Tatiana Smol’yakova. ‘Ten years for illegal resident. Russia will harden the responsibility for law violation®.

Russian gazette, 3 February 2012. http://www.rg.ru/2012/02/03/romodanovskij.html [TaTesra CmomnbskoBa. [lecaTh
JIeT 3a Henerana. Poccust y’kecTOUNT OTBETCTBEHHOCTD 3a HapylLIeHUs 3aKoHoAaTenbcTBa. "Poccuiickas ['azera". N5696
ot 3 ¢eBpayst 2012 1.]
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finished in 2004 there are still people without documents proving Russian citizenship. The Federal
Migration Service of Russia (FMS) estimates that 686,000 people still are without passports.*’ For
example, in the Novosibirsk region there are approximately one thousand people who still hold the
old Soviet passport. The majority of people who lack passports are from disadvantaged
backgrounds (for example, homeless people in Russia) e

However, there are some who deliberately reject citizenship of the Russian Federation
(Citizenship deniers or ‘yoexcoénuvie CCCPosywl’ - ‘convinced USSR-people’). There are also
those who refuse to change the Soviet passport because of the fact that the new Russian passport
does not have information regarding nationality (‘grafa national’nost’). Thus, in 2011 there were
two cases brought before the Constitutional Court of Russia which addressed potential human rights
violations by the form of the new Russian passport, i.e. with regard to the nationality (ethnicity) of
the passport holder (the case of Boris Stepanovich Kononov* and the case of Kharun
Magamedovich Geraev*’). Despite the fact that Russian Constitutional Court dismissed both
applications, the Court concluded that nationality (ethnicity) does not have any legal significance.
The applicants have also demanded to be allowed to use old-style Soviet passports, i.e. to glue in
new photos in their Soviet passports.44 These claims were also dismissed by the Constitutional
Court of Russia. However, it is important to note that the first complaint was lodged by an applicant
of Russian ethnicity and the second by an applicant of non-Russian ethnicity.

There is also another group of people who refuse to replace the old Soviet passport for
religious reasons. Those citizens claim that the symbols (an ornamental design) on the pages in the
modern Russian passport contains the "number of the beast" - 666." In the case of Ivanov,
Ivanchenko and Litvinova brought before the Constitutional Court of Russia the applicants
complained that the new Russian passport violates their freedom of conscience and religion. Thus,
the applicants demanded that officials of the FMS allow them to glue their new photo into the
Soviet passport. All these women’s requests were refused, which led them to appeal to the
Constitutional Court of Russia. In December 2011 the Constitutional Court of Russia rejected their
complaints and has also refused to investigate. The reader can form their own conclusion by
looking at photos of the Russian passport in Appendix 1 of this paper.

% There are still 686,000 Soviet passports in Russia. Russian gazette, 04.03.2012. http:/www rg.ru/2012/03/04/pasport-
anons.html [B Poccun octanock 68,6 Teicsan "coBeTckux" macnoptoB. Poccuiickas razera. 04.03.2012]

*I Oxana Smirnova. ‘Inborn by the USSR’ Ne23 (4675) 2-8 June 2010.
http://www.molsib.info/content.php?cat_id=62&id=6234 [Oxcana Cmupnosa. IIpupoxnénnsiii B CCCP. Ne23 (4675)
2-8 mions 2010 rogal.

** Decision of the Constitutional Court of the RF from 23.03.2010 N 326-0-O ‘About the dismissal of the complaint of
the citizen Kononov Boris Stepanovich regarding the violation of his constitutional rights by the Provision about the
passport of the citizen of the Russian Federation’ [Onpenenenue Koncrurynuonsoro Cyna PO ot 23.03.2010 N 326-
0-0 ‘006 oTka3ze B NPUHATUH K PACCMOTPEHUIO kaj00bl rpasknanrHa KonoHnosa bopuca CrenaHoBrya Ha HapyLIIeHUs
€ro KOHCTUTYLIMOHHBIX npaB IlonoxxenueM o nacnopre rpaxkaanuHa Poccuiickoit @enepanun’].

* Decision of the Constitutional Court of the RF from 27.05.2010 N 722-0-O ‘About the dismissal of the complaint of
the citizen Geraev Kharun Magamedovich regarding the violation of his constitutional rights by para 4 of the Provision
about the passport of the citizen of the Russian Federation’ [Onpenenenne Koncturynuonaoro Cyna P® or 27.05.2010
N 722-0-0 ‘O6 oTkase B MPUHATHH K paCCMOTPEHHUIO Jkajo0bl rpakaannna ['epaeBa XapyHa MaramenoBuya Ha
HapylieHue ero KOHCTUTYIIMOHHBIX MpaB MyHKTOM 4 [TooxkeHus o macrnopte rpaxnannta Poccuiickoit @eneparum’].
* According to the legislation of the Russian Federation the passport of the citizen of the USSR of a sample of 1974 has
indefinite duration of validity and proves the identity of the citizen of the Russian Federation if the citizen has changed
in it photos by reaching the age of 20 and 45 years. However, the applicant's request to glue the new photo into the old
Soviet passport was rejected by the Russian authorities.

* Irina Aroyan. Six of discord. 140 inhabitants of the Rostov region refused Russian passports having discovered in
them a mark of Satan. Russian gazette, Ne 4721. 05.08.2008. http://www.rg.ru/2008/08/05/a248022 .html [Mpuna
Aposa. llectépku pazmopa. 140 xwurenelr PocToBcKol 001acTH 0TKA3aIMCh OT POCCHHCKUX MACIIOPTOB, PA3IIISICB B
HuX MeTky Cartanbl. Poccuiickas razera. Ne 4721.05.08.2008]

RSCAS/EUDO-CIT-CR 2012/1 - © 2012 Author 13



Alexander Salenko

3.3.4 Registration of Citizenship

Additionally the Russian legislator has established a simplified naturalisation procedure in the form
of registration. Article 18 of the 1991 Citizenship Law listed all categories of persons who could
obtain the Russian citizenship through registration: 1) the spouse of a Russian citizen or any person
with a lineal relative who had Russian citizenship, 2) a child whose parents were citizens of the
Russian Federation at the time of his or her birth was also deemed to be a citizen of the Russian
Federation irrespective of the place of birth, 3) a child of a former Russian citizen who was born
after termination of his or her parents’ citizenship could apply within 5 years of reaching the age of
18,4) a USSR citizen who was permanently residing on the territory of other republics which were
part of the former USSR as of 1 September 1991 if they were not citizens of those republics and if
they declared their wish to acquire Russian citizenship within 3 years*® of the Russian law on
citizenship coming into force, 5) persons without citizenship on the date of the Russian citizenship
law coming into force who permanently resided on Russian Federation territory or that of other
republics which were part of the former USSR as of 1 September 1991 if they declared their wish to
acquire Russian citizenship within 1 year of the law coming into operation, 6) foreign citizens or
persons without citizenship irrespective of their place of residency if they themselves or at least one
of their parents was a Russian citizen at birth and within 1 year of this law coming into force they
declared their wish to acquire Russian citizenship.

To sum it up, between 1991-2000 registration was the most frequently used method*’ of
obtaining Russian citizenship. Unfortunately, there is no reliable statistical information regarding
acquisition of Russian citizenship based on the particular provisions of the 1991 Citizenship Law.
Thus, there is no information on how many foreign citizens obtained Russian citizenship through
marriage with a Russian citizen. Given there was no minimum duration of the marriage, we can
only guess how many fictive marriages were concluded in order to obtain Russian citizenship.
Nevertheless, the 1991 Citizenship Law played a very positive role in establishing the foundations
of the modern Russian citizenship regime.

4 Current citizenship regime

On 19 April 2002, the State Duma of Russia adopted the Federal Law ‘About Citizenship of the
Russian Federation’. The draft of this federal law was brought into the State Duma by the President
of Russia, Vladimir Putin. On 15 May 2002 the Upper Chamber of the Russian Parliament - the
Council of the Federation - approved the citizenship law and on 31 May 2002 the new Citizenship
Law of Russia was signed by the Russian President (and entered into force on 1 July 2002). The
2002 Citizenship Law of Russia replaced the previous 1991 Citizenship Law (Golovistikova 2005).
Thus began a new chapter in the development of the Russian Citizenship doctrine (Kutafin 2003:
170).

There were several reasons for the adoption of the new Citizenship Law (Shevel 2008).
Firstly, it was necessary to bring domestic citizenship legislation in line with constitutional
standards. The 1993 Russian Constitution provided some legislative innovations such as the non-
recognition of Republican Citizenship. Thus, the provision regarding the citizenship of the republics
of the Russian Federation was not included into the Citizenship Law of 2002. Eventually, the
Russian legislator removed the declarative construction of twofold citizenship in the Russian

* Initially the deadline for the application for the Russian citizenship through registration was on 6 February 1995.
However, taking into account the great demand for this simplified order (registration procedure) from the side of the
citizens of the former USSR, in 1995 the Russian legislator extended the deadline for application until 31 December
2000.

* According to the Russian Citizenship Law 1991 (art.12) citizenship of the Russian Federation can be acquired: 1) by
recognition, 2) by registration, 3) by birth, 4) by naturalisation, 5) by restoration of citizenship, 6) by optation.
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Federation. Secondly, it was necessary to abolish several provisions of the 1991 Citizenship Law
which were outdated and not applicable. It was also politically expedient to limit the ease with
which people were able to acquire Russian citizenship (for example, by marriage). Finally, on 6
November 1997, Russia signed the European Convention on Nationality, which necessitated a new
version of the Citizenship Law of Russia.

4.1 Acquisition of citizenship by birth

The acquisition of Russian citizenship by birth is mostly made on the basis of ius sanguinis and in
some exceptional cases based on the principle of ius soli. According to Article 12 of the 2002 Law,
Russian citizenship will be given to a child whose parents or single parent have Russian citizenship
(irrespective of the child's place of birth). In addition, the acquisition of Russian citizenship by birth
on the basis of ius sanguinis is applicable if at the date of birth of the child one of its parents has
Russian citizenship and the other parent is a stateless person or was declared an unaccounted
person. A child shall also obtain the Russian citizenship by birth based on the combination of ius
sanguinis and ius soli if one of the child’s parents has Russian citizenship and the other one is a
foreign citizen, on the condition that the child has been born on Russian territory or if otherwise he
or she would become a stateless person.

The 2002 Citizenship Law also established the procedure for the acquisition of Russian
citizenship based on ius soli. Thus, according to Article 12(1d) of the Russian Citizenship Law,
Russian citizenship shall be granted to a child if both the child’s parents or the child’s only parent
residing in the territory of the Russian Federation are foreign citizens or stateless persons, on
condition that the child has been born in the territory of the Russian Federation, while the state
where child’s parents are citizens does not grant its citizenship thereto. Moreover, according to
act.12(2) of the 2002 Citizenship Law, a child found on the territory of the Russian Federation and
whose parents are unknown shall become a Russian Federation citizen if the parents fail to appear
within six month after the time the child was found (i.e. the acquisition of Russian citizenship on
the basis of ius soli).

4.2 Acquisition by admission (naturalisation)

The Russian legislator does not use the term ‘naturalisation’. Instead, the term ‘admission into
citizenship’ (priyom v grazhdanstvo - npuém 6 epasxcoarncmeo) has been fixed in the 2002
Citizenship Law of Russia. However, the examination of the admission procedure provides
evidence that this is the same as the naturalisation procedure known in the legislation of other
modern states. According to the 2002 Citizenship Law, there are two possible procedures for
admission (naturalisation) into Russian citizenship: the General Order (art.13) and Simplified
Procedure (art.14).

4.2.1 General order of admission (naturalisation) into Russian citizenship

According to Article 13 of the Citizenship Law 2002, any foreign citizens or stateless persons can
be admitted into the citizenship of Russia if they apply for naturalisation (admission) and fulfill the
following conditions (Blinov, Chaplin 2002):

1) That they have resided on the territory of the Russian Federation since the day when they
received a residence permit and to the day when they file a naturalisation application asking for
Russian Federation citizenship for five years without a break.*® The term of residence in the
territory of the Russian Federation for the persons who had arrived to the Russian Federation

* The duration of residence in the territory of the Russian Federation shall be deemed without a break if the person left
the Russian Federation for a term not exceeding three months in one year.
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prior to 1 July 2002 and do not have residence permits, shall be estimated, as the date of their
registration at the place of residence;

2) Their compliance with the Constitution and legislation of the Russian Federation;

3) That they posses a legal source of income;

4) That they have filed applications to the competent body of the foreign state by which they
renounce their previous citizenship. No renunciation of foreign citizenship is required if this is
allowed by an international treaty of the Russian Federation or the present Federal Law or if the
renunciation of another citizenship is impossible due to reasons beyond the person's control;

5) That they have command or understanding of the Russian language.

For special categories of people, the general order of admission (naturalisation) provides for
a reduction of the duration of permanent residence on the territory of the Russian Federation to one
year if the applicant belongs to one of the following categories:

1. The person has high achievements in the field of science, technology and culture; the person has
a profession or qualification of interest for the Russian Federation;

2. The person has been granted asylum in the territory of the Russian Federation;

3. The person has been recognised as a refugee.

Also in the framework of the general order of admission (naturalisation), the Russian
legislator created the generous provision that a person with special merit to the Russian Federation
may be admitted to Russian Federation citizenship without fulfillment of any of the conditions
listed above. Discretion over this decision is given to the President of the Russian Federation.

Moreover, the 2002 Citizenship Law provides that citizens of the former Soviet states who
serve at least three years in the Armed Forces of the Russian Federation and in other forces, military
units or bodies on a contractual basis, are entitled to apply for citizenship of the Russian Federation
without fulfillment of the rule regarding the continuous lawful residence on the territory of Russia
for five years (i.e. the application will be considered without the need to present a residence permit).

4.2.2 Simplified procedure of admission (naturalisation) into Russian citizenship

The simplified procedure of admission into Russian citizenship is regulated by Article 14 of the
2002 Citizenship Law. Basically, the general procedure of the admission into the Russian
citizenship (art.13) consists of rules which significantly simplify the naturalisation procedure (i.e.
reduce the duration of residence required). Similar regulations were set forth in art.14 of the 2002
Citizenship Law but in very special cases the applicant for Russian citizenship can also be freed
from compliance with other provisions (i.e. confirmation of a legal source of income, knowledge of
the Russian language, etc.).

Thus, Russian citizenship can be acquired by the following groups of applicants without
fulfillment of conditions regarding the minimum duration of lawful residence in Russia (i.e. without
obligation to prove five years of permanent residence in Russia):

1. Foreign citizens and stateless persons who have reached the age of 18 and who have dispositive
capacity and who are entitled to naturalisation by application for Russian citizenship if these
applicants:

a) have at least one parent who is a Russian citizen and resides on Russian territory;

b) have had USSR citizenship, and having resided and residing in the former republics of the
USSR, have not become citizens of these new states and as a result remain stateless persons;
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c) are citizens of the states which are former republics of the USSR and have received secondary-
level professional education or higher education at educational institutions of the Russian
Federation after 1 July 2002.

2. Foreign citizens and stateless persons residing on the Russian territory if these citizens and
persons:

a) were born on the territory of the RSFSR and have been citizens of the former USSR;

b) have been married to a citizen of the Russian Federation for at least three years;

c¢) are disabled persons and have a capable son or daughter who has reached the age of 18 and is a
citizen of the Russian Federation;

d) have a child who is the citizen of the Russian Federation, and if the other parent of this child was
also a citizen of the Russian Federation and is dead, or due to a court decision has been declared
a missing person, legally incapable or impaired, or who has been limited or deprived of their
parental rights (section ‘d’ was introduced on 28 June 2009).

e) have a son or daughter who has reached the age of 18 who is a citizen of the Russian Federation,
and who, based on a valid court decision, has been declared legally incapable or impaired. In this
case, if the other parent of the above mentioned Russian citizen who was also a citizen of the
Russian Federation is dead, or due to the court decision was declared a missing person, legally
incapable or impaired, deprived or limited in parental rights (section ‘d” was introduced on 28
June 2009).

3. Disabled foreign citizens and stateless persons who have come to the Russian Federation from
the former republics of the USSR, and were registered at their place of residence in the Russian
Federation on July 1, 2002.

Furthermore, under the simplified naturalisation procedure, in particular without observing
the conditions regarding the minimum duration (5 years) of lawful residence in Russia, a legal
source of income and the Russian language test, the following applicants can acquire Russian
citizenship: foreign citizens and stateless persons who have been citizens of the USSR who have
come to the Russian Federation from the former republics of the USSR, who are registered at their
place of residence in the Russian Federation as of 1 July 2002, or who have received a permit for
temporary residence in the Russian Federation.

Veterans of the Great Patriotic War who were citizens of the former USSR and reside on the
territory of the Russian Federation can also be admitted to Russian Federation citizenship based on
the simplified procedure without observing the conditions regarding the minimum duration (5
years) of lawful residence in Russia, a legal source of income, the Russian language test and also
regarding the requirement to renounce any other foreign citizenships.

Even without observing any of the conditions set forth in art.13 of the Russian Citizenship
Law of 2002, children and disabled persons who are foreign citizens or stateless persons can be
admitted into Russian citizenship under the following conditions:

1. a child with a parent who is a citizen of the Russian Federation - on the application of this parent
and in the presence of the other parent's consent to the child's becoming a citizen of the Russian
Federation. Such consent shall not be required if the child resides on the territory of the Russian
Federation;

2. a child whose only parent is a Russian citizen - on the application of this parent;

3. children or disabled persons who are in custody or guardianship - on the application of the
custodian or guardian or who is a citizen of the Russian Federation.
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Finally, in 2008, due to changes in Russian immigration law the following persons can
acquire Russian citizenship based on the simplified procedure - in particular without observing the
conditions regarding the minimum duration (5 years) of lawful residence in Russia, a legal source
of income and the Russian language test: foreign citizens and stateless persons who have
registration of their permanent residence on the territory of the Russian Federation or who are
subjects of the Russian Federation selected for residence due to participation in the State Program
for the voluntary resettlement in Russia of compatriots living abroad.

5 Implementation of the Russian Citizenship Law 2002
5.1 Factual deprivation of Russian citizenship

Confiscation of passports (factual deprivation of citizenship) based on the decision of public
officials of the FMS became a painful problem in Russia. Between 1991 and 2000 a considerable
number of former Soviet citizens obtained Russian citizenship when they lived in territories of the
former Soviet republics of the USSR. The granting of Russian citizenship (by the issue of Russian
passports) was carried out by Russian embassies/consulates, and also by commanders of military
units on the territory of the former republics of the USSR according to the previous Russian
Citizenship Law of 1991. Afterwards it became clear that when granting Russian citizenship and
passports many public officials did not include information about these new Russian citizens in the
general register of all citizens of the Russian Federation.

This would cause these citizens problems in the future, From 2003 to 2010 the Federal
Migration Service of Russia implemented a special operation named ‘total control’*’, whereby they
confiscated passports from those who needed their old Russian passport replaced by the new one.
According to Russian legislation it is necessary to obtain a new passport at age 20 and 45 years, or
when a person’s surname changes by marriage or divorce.

When officials subsequently did not find any information about these Russian citizens in the
databases of the Ministry of Foreign Affairs, the Ministry of Internal Affairs, and FMS of Russia,
they interpreted this as either an absence (non-acquisition) of Russian citizenship or that they had
been illegitimately registered as Russian citizens. As a result the public officials refused to issue
new passports. Quite often this decision was also accompanied by withdrawal of the applicant's
passport or by declaring all ID documents confirming their Russian citizenship to be invalid. De
facto Russian citizens were thus extrajudicially deprived of their citizenship and became stateless
(ex curia deprivation of citizenship).”’

This situation could have been easily avoided. For more than a decade, almost all of these
‘aliens' (non-citizens/stateless persons) had voted in Russian elections, served in the Russian army,
and were sometimes even on public or municipal service. They paid taxes, received Russian
international passports, and then - due to an administrative decision (ex curia) were declared
persons without citizenship. For example, in the Kaliningrad region a considerable proportion of
these persons were family members of the military personnel of the Armed forces of the Russian
Federation who received passports (or special certificate about belonging to the Russian citizenship)

* Lidia Grafova. To deprive of the passport - to deprive of life. Russian gazette, N4990, 4.09.2009.
http://www.rg.ru/2009/09/04/lukin.html [JIngus I'padosa. JIummnTs nacrnopTa - IMIINTG XU3HU. Poccuiickas razera
N4990 ot 4 cenrs16ps 2009 r.]

*0 Natalia Kozlova. Troika confiscates passports. Ten thousands of Russian are deprived of citizenship by
administrative decision of officials. Russian gazette, 15.12.2010. http://www.rg.ru/2010/12/15/fms.html [Hatanes
Kosnosa. Tpoiika oTHUMaeT nacnopra. J{ecsiTKU ThICAY POCCUSIH YHHOBHUKH COOCTBEHHBIM PEILICHUEM JINIIAIOT
rpaxxaancTBa. Poccuiickas razera N5362 ot 15 mexabpst 2010 r.]
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on the territory of Lithuania, Latvia or Estonia, or other former republics of the USSR and who
came to Russia after February 6™ 1992,

In total 65,000 citizens had their Russian passports declared null and void in this manner.
Furthermore, FMS officials withdrew passports from 34,000 citizens of Russia. All these people
whose passports were withdrawn and declared invalid were offered the chance to apply for a
residence permit in Russia as a stateless person (Lukyanova et al 2011: 12). Only after pressure
from human rights NGOs, Commissioners (Ombudsmen) for Human Rights in the Russian
Federation (federal and regional), and the Presidential Human Rights Council the State Duma of
Russia make a decision that a ‘passport amnesty” should take place in 2012.°" As result of this
‘passport amnesty’ all citizens who had been factually deprived of Russian citizenship by the
decision of public authorities should have their Russian passports returned. On 1 November 2011
the draft law regarding ‘passport amnesty’, successfully passed the first reading in State Duma.”
The draft stipulates that deprivation of citizenship of those who received the Russian passport
during the period from 1991 to 2002 will be possible only if the passport was obtained by obviously
illegal methods. If FMS officials have such suspicions, they must be presented in court.

5.2 Abolition of the simplified naturalisation procedure
5.2.1 Case of Belarus, Kazakhstan, Kyrgyzstan

On 21 October 2011 the President of Russia D.A.Medvedev signed a decree which de facto
abolished the simplified naturalisation procedure based on existing international treaties.” At the
moment there are two such international treaties: a quadrilateral agreement (between Belarus,
Kazakhstan, Kyrgyzstan and Russia) and a bilateral agreement (between Russia and Kyrgyzstan).
According to these agreements citizens of Belarus, Kazakhstan, and Kyrgyzstan could obtain
citizenship of Russia within 3 months from application. Experts believe that this will substantially
extend the length of registration procedure up to two years.”

Due to this decree migrants to Russia are now obliged to obtain a residence permit by
considering the option of naturalisation in Russia through the simplified procedure based on
international treaties. Previously when applying for naturalisation, migrants from these countries
could choose to attach to their application for Russian citizenship the migration card, temporary
residence permit or permanent residence permit. The procedure for obtaining a permanent residence
permit is excessively complex and long in comparison with obtaining the two other documents
(Ruget & Usmanalieva 2010: 445).

>! Natalia Kozlova. Passport amnesty. The deprivation of passports is now prohibited. Russian gazette. Ne5629.
10.11.2011. http://www.rg.ru/2011/11/10/pasport.html [Hatanss Koznosa. Ilacnoptaas amauctust. OTHUMATh y
rpakiaHiHA MacIopT Teneps 3anpenieno. OmnyonukosaHo B Poccniickas razera (Henesnst) N5629 ot 10 Hos6pst 2011 1.]
>* Draft of the federal law regarding amendments to the Federal Law ‘About Citizenship of the RF’. Draft No. 462911-5
from 2.11.2011 [TIpoext ®enepansHoro 3akoHa O BHeceHWH n3MeHeHUH B DenepanbHblii 3aK0oH ‘O rpakIaHCTBE
Poccwuiickoit @eneparun’. [Ipoekt Ne 462911-5 ot 2 HOos16pst 2011 r.] http://www.rg.ru/2011/11/02/grajdanstvo-site-
dok.html

% Decree of the President of Russia from 19.10.2011. No.1391. ‘About amendments to the Provisions about the Order
of consideration of questions regarding acquisition of citizenship of the RF’ (published and entered into force on
24.10.2011. [Yka3 IIpesunenta Poccun «O BHeceHnn nzMeHnenuit B [1o10xeHUHU 0 OPsIKE PACCMOTPEHUSI BOIPOCOB
rpaxpancta P®» ot 19.10.11 Ne1391 — omy6imkoBaH u Berynui B cuity 24 oksi6ps 2011 roxa].

>* Alexandra Viktorovna Dokuchaeva. New rules of naturalisation into the Russian citizenship are violating rights of
compatriots. ‘MATERIK”’ - information and analytics from the post-soviet space. 31.10.2011.
http://materik.ru/rubric/detail.php?ID=14131 [Anexcanapa BuktopoBHa Jloxy4yaeBa. HoBble nmpaBuna npuema B
rpaxxaaHcTBo P® ObioT 1o cooreuecTBeHHHKaM. VH(opManmoHHO-aHATUTHYECKHH TTOPTall IIOCTCOBETCKOTO
npoctparctBa «MATEPUK». 31.10.2011].
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Although the presidential decree complicates the simplified naturalisation procedure and
undermines the sense of the existing international agreements, all requirements for obtaining
Russian citizenship based on the simplified procedure remained unchanged. As before it is
necessary to have a spouse or parents who are citizens of the Russian Federation. Also persons who
born in the territory of the former RSFSR, have the right to obtain citizenship due to the simplified
procedure. However, now migrants from Belarus, Kazakhstan and Kyrgyzstan who earlier expected
to obtain Russian citizenship based on the simplified procedure (taking up to three months), will be
forced to pass all the stages of the standard naturalisation procedure.”

Additionally, the presidential decree can be considered as a violation of the principle of
legal certainty. This decree deprived people of any possibility to prepare for the new conditions of
the naturalisation procedure. Those who moved to Russia as migrants, having sold their real estate
in the former Soviet republics and then expected to obtain Russian citizenship due to the simplified
naturalisation procedure ('uproshenka'), were ex facto deceived by the Russian authorities (or to be
exact by the Russian President Medvedev). The presidential decree entered into force on the day of
its official publication, 21 October 2011.

5.2.2 Denunciation of the agreement between Russia and Kyrgyzstan regarding simplified
procedure of naturalisation

In March 2012 the head of the FMS, Konstantin Romodanovsky, announced that the Russian
Government had decided to renounce the agreement between the Russian Federation and
Kyrgyzstan regarding the simplified procedure of naturalisation. These measures were a direct
consequence of the Presidential decree of October 2011. The Russian authorities justified this
measure in terms of the need to streamline Russian legislation regarding migration, and also argued
that the bilateral agreement between Russia and Kyrgyzstan duplicated the content of the
quadrilateral agreement from 26 February 1999 on the same question, and was thus superﬂuous.56

However, there are some problems with the argument that the bilateral treaty duplicated the
quadrilateral agreement. The agreement between Kyrgyzstan and Russia about the simplified
naturalisation procedure set forth two possible methods of naturalization: 1) choice of Russian
citizenship for permanent residence in Russia (in this case citizens applied to the authorities of the
FMS after arrival on the territory of the Russian Federation); 2) choice of Russian citizenship with
the possibility of subsequent permanent residence in Kyrgyzstan (in this case citizens had to apply
to the Embassy or the Consulate General of the Russian Federation in Osh in order to obtain
Russian citizenship).

Following the presidential decree of 19 October 2011, citizens of Kyrgyzstan have the right
to apply for Russian citizenship only on the territory of the Russian Federation. All applicants must
have permanent residence in Russia and an official permanent residence permit (‘vid na zhitelstvo’
- ‘Buj Ha xkuTenbeTBO’). Factual acquisition of Russian citizenship by Kyrgyz citizens in diplomatic
and consular missions of the Russian Federation in Kyrgyzstan became impossible after October
2011.

Furthermore, there are certain differences between the bilateral and quadrilateral agreements
regarding registration of citizenship. According to the quadrilateral agreement an application for

> Yulia Savina. With the residence permit. Novye Izvestia. 25.10.2011. [FOmus CaBuna. C BHIOM Ha KHTEIBCTBO.
«HoBple m3BecTus», 25 okrsi0ps 2011 roga.]
http://uisrussia.msu.ru/docs/http/demoscope.ru/weekly/2011/0483/gazeta02 .php

*% Denunciation of the Agreement. FMS: Russia will terminate the Treaty with Kyrgyzstan. Expert Online. 21.03.2012.
[Aenoncanus norosopa. ®DMC: Poccust pactopraer norosop ¢ Kuprusueii. Expert Online. 21 mapra 2012 roza.]
http://expert.ru/2012/03/21/denonsatsiya-dogovora/
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naturalisation based on the simplified procedure was only possible for Kyrgyz citizens born in
Russia or who permanently lived on the territory of Russia until 21 December 1991. According to
the bilateral agreement the right to naturalisation (within three months from the date of submission
of documents) was given to any Kyrgyz citizen who had permanent residence in Kyrgyzstan (on 15
December 1990) or Russia (on 9 November 1997).

Thus, we can dispute the placatory statements of the Russian authorities that denunciation of
the bilateral agreement would not have significant consequences for Kyrgyz citizens who want to
obtain Russian citizenship. Behind these actions other motives may be hidden, such as the desire to
close the border of Russia to migrants of a non-Russian nationality. Some evidence to support this
conclusion comes from the press release of the Russian Government on 1 March 2012. According
to official statistics, the total number of Kyrgyz citizens who have obtained Russian citizenship
based on the simplified naturalisation procedure is estimated at 300,000. There is also information
regarding the proportion of the citizens granted Russian citizenship by this simplified naturalisation
procedure, namely 60% of Kyrgyz nationality, 20% of Uzbek nationality and 20% of Russian
nationality.”’ Most likely this disproportion forced the Russian authorities to make this aspect of
their immigration policy stricter.

5.2.3 Loss of citizenship

According to the provisions of the 1993 Russian Constitution (art.6 (3), a citizen of the Russian
Federation may not be deprived of his or her citizenship or of the right to change it. Thus, the legal
mechanism for the deprivation of citizenship no longer existed. However, Chapter 3 of the 2002
Citizenship Law does provide grounds for the termination of Russian citizenship. The only reason
which is de facto applicable in the citizenship practice in the Russian Federation is voluntary loss of
Russian citizenship. According to the Article 19 of the 2002 Law, a person residing in the territory
of the Russian Federation may renounce their Russian citizenship voluntarily. Renunciation of
Russian citizenship by a person residing in the territory of a foreign state must be done by means of
a voluntary expression of his or her will according to the simplified procedure. Loss of Russian
citizenship of a child who has one parent who is a Russian Federation citizen and whose other
parent is a foreign citizen or whose sole parent is a foreign citizen shall be effected in the simplified
procedure upon an application filed by both parents or upon an application filed by the sole parent.

Under the terms of the 2002 Citizenship Law (art.21), there is also an additional option for
termination of citizenship, the Choice of another Citizenship in the case of a change of the border of
the Russian Federation. Thus, when territorial transformations occur as a result of a change of the
State Border of the Russian Federation under an international treaty of the Russian Federation,
citizens of the Russian Federation residing in the territory which has undergone the above
transformations shall be entitled to retain or change their citizenship in accordance with the terms of
this international treaty. However, this provision remains hypothetical at present.

5.2.4 Dual/multiple citizenship
According to the Russian Constitution (art.62), a citizen of the Russian Federation may hold

citizenship of a foreign state (dual citizenship) according to federal law or an international
agreement of the Russian Federation.”® The possession of foreign citizenship by a citizen of the

> Now it is more difficult for citizens of Kyrgyzstan to obtain Russian citizenship. RBK. 21.03.2012. [[paxnasam
Kuprusuu teneps cnoxunee crats poccustnamu. PBK. 21 mapra 2012 roza.]
http://top.rbc.ru/politics/21/03/2012/642810.shtml

>% Russia has concluded only two international agreements regarding dual citizenship: the Treaty between the Russian
Federation and the Republic of Tajikistan regarding regulation of the issues of dual citizenship (07.09.1995), and the
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Russian Federation shall neither diminish the citizen’s rights and freedoms nor free the citizen from
the obligations stipulated by Russian citizenship, unless otherwise provided for by federal law or an
international agreement of the Russian Federation. In Article 6 the 2002 Citizenship Law the
Russian legislator provides the regulations regarding dual citizenship. Thus, a citizen of the Russian
Federation who also has another citizenship shall be regarded by the Russian Federation only as a
Russian Federation citizen, except for the cases stipulated by an international treaty of the Russian
Federation or a federal law. Acquisition by a Russian Federation citizen of another citizenship shall
not cause termination of Russian Federation citizenship.

6 Recent debates
6.1 Citizenship & Nationality

The following aspects of case law illustrate the importance of the clear separation between
nationality and citizenship in the Russian context. The issue regarding the indication of nationality
of Russian citizens remains extremely contentious in the modern Russian Federation (Brubaker
1994: 47; Piattoeva 2009: 723; Stepanov 2000: 305). Due to the legislation in force the domestic
passport certifies only Russian citizenship.”” Information about nationality can be indicated only in
the following documents: birth certificate, marriage certificate, divorce certificate, adoption
certificate, paternity certificate, name change certificate and in the death certificate. Notification of
nationality in all these documents is made only at the request of the citizen and on a voluntary basis.

Looking into the near future, the issue of nationality notification is likely to remain
politically salient in Russia. In the late 1990s, the Russian legislator had not provided appropriate
regulations regarding voluntary disclosure of nationality in the domestic passport. This led to high-
profile litigation in the Constitutional Court of Russia. In 2004 the Volgograd Regional Duma
lodged a request to the Russian Constitutional Court challenging the constitutionality of art.5 of the
governmental Provision about passports of Russian citizens.” It was this article that led to
information about nationality being excluded from the new Russian passport. At that moment,
considering the fact that the Federal Parliament of Russia (State Duma) has been working on the
draft of the Federal Law re-establishing the section about nationality in the passport61 , the
Constitg;tional Court of Russia dismissed this request from Volgograd without a hearing on its
merits.

In 2010, the Constitutional Court of the Russian Federation once again had to return to the
question of the constitutionality of the above mentioned governmental Provision regarding
nationality notification in the Russian passport. This time the constitutional complaint against was
lodged by a Russian citizen, Boris Stepanovich Kononov, who was also from Volgograd.

Treaty between Russian Federation and Republic of Turkmenistan regarding regulation of the issues of dual citizenship
(23.12.1993).

%% In compliance with the requirements of Art.10 of the Federal Law Ne 62-FZ from 31.05.2002 (revised version on
28.06.2009) ‘About citizenship of the Russian Federation)’ // Russian gazette, N 100, 05.06.2002.

% Order of the Government of the RF from 08.07.1997 N 828 (revised version on 27.05.2011) ‘On approval of the
Provision about the passport of the citizen of the Russian Federation, blank form and description of the passport of the
citizen of the Russian Federation’ / Russian gazette, N 135, 16.07.1997.

%' On 17.10.2003 the State Duma approved at the first reading the draft of the Federal Law prepared by the Russian
President ‘About the main identity documents of the citizen of the Russian Federation’. The art.10 of this draft re-
enacted the possibility of the nationality notification in the passport (based on the voluntary written statement of the
passport holder).

%2 Decision of the Constitutional Court of the RF from 08.04.2004 N 128-O ‘On the request of the Volgograd Regional
Duma about the examination of the constitutionality of art.5 of the Provision regarding the passport of citizens of the
Russian Federation’.
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The cause of this repeated complaint was the inactivity of Russian policymakers. After
2003, when the above mentioned draft of the Federal Law about the voluntary nationality
notification was adopted, the legislative activity of the State Duma ceased. Eventually the draft was
dismissed by the Russian Duma in 2011. Therefore, the Russian passport regime once again became
the subject of constitutional inquiry. However, the Constitutional Court of the Russian Federation
applied the same strategy and left the complaint of Mr. Kononov without any in-depth examination
of its merits. This time, the Constitutional Court of Russia rejected the complaint of Boris
Stepanovich Kononov as inadmissible, citing the following reasons:

‘nationality cannot have any legal significance for the status of the person as a citizen of the
Russian Federation, and the notification of the nationality in the passport of the citizen of the
Russian Federation cannot be considered as an obligatory component of the content of this
document. This circumstance does not deprive citizens of the opportunity to determine and indicate
his nationality and, thus, the contested legal regulation cannot be regarded as a violation of the
constitutional rights of the applicant.’

The general findings of the Russian Constitutional Court were quite controversial; many
questions were left unconsidered by the constitutional judges. Thus, the conclusion that nationality
does not have any legal consequences is in contradiction with the provisions of Russian legislation.
For instance, according to the Federal Law no. 143 (Art.18(4) the ethnic (national) background
plays an important role in the definition of the citizen’s full name, in particular by the indication of
the patronymic which can be based also on the national custom.®’ Still, the question remains: why
can nationality be indicated by the citizen in all other state documents but not in the passport? The
Constitutional Court of Russia has also given no explanation regarding the practical implementation
of the right to determine and indicate nationality (art.26 (1) of the Constitution of the Russian
Federation).

It is likely that in the next few years the issue of nationality notification in the passport will
remain one of the most significant political and legal problems in Russia. This conclusion is based
on several facts. Firstly, the above mentioned lawsuits in the Constitutional Court of Russia have
indicated the problem, but the Russian judiciary has not yet provided a substantial judgement on the
merits of the complaint. Secondly, the existing legal regulation regarding the main identity
documents of the Russian citizen is still far from perfect. The principal issue continues to be the
replacement of the applicable Ukaz provisions from 1997°* (presidential decree regulations, i.e. the
sublaw act of the executive) through the Federal Law of the Russian Duma (regulation of the
Parliament, i.e. the act of the legislature). All in all, the existing mechanism of legal regulation
regarding Russian IDs cannot be considered to be in full compliance with the rule of law. In
October 2003, the corresponding conclusion was made by the state-building committee of the State
Duma: ‘at the present moment the legal status of the identity documents of the citizen of Russia is
regulated only by the non-legislative normative acts and this fact does not correspond to the existing
standard of the legal regulation of the most crucial social relations in our country primarily by the
federal laws and this entails technical and legal problems.”® Thus, looking into the near future,

%3 Federal Law from 15.11.1997 Ne143-FZ  About Acts of civil status (vital record)’.

% Decree of the President of the Russian Federation from 13.03.1997 N 232 ‘About main identity documents of the
citizen of the Russian Federation on the territory of the Russian Federation’ (Ukaz Presidenta RF ot 13.03.1997 Ne 232
‘Ob osnovnom dokumente, udostover’ajushem lichnost’ grazdanina Rossijskoj Federacii na territorii Rossijskoj
Federacii’).

% Opinion of the State-building Committee of the State Duma from 10.10.2003 regarding the draft of the Federal Law
(N 369593-3) ‘About main identity documents of the citizen of the Russian Federation’. Exact wording in the Russian
language: ‘B HacTosiee BpeMst IPaBOBOH CTaTyC JOKYMEHTOB, YZOCTOBEPSIIOLIMX JUYHOCTh rpaxaaHnnHa Poccun,
YCTaHOBJICH TOJILKO B IIO3aKOHHBIX HOPMATHBHBIX MIPABOBBIX aKTaX, YTO HE COOTBETCTBYET CYLIECTBYIOLIEMY
KPHUTEPHIO IIPABOBOT'O PErYJIMPOBaHMs 0a30BbIX OOIECTBEHHBIX OTHOIICHHUH B HAIlIEH CTpaHe MMEHHO (e/iepabHBIMU
3aKOHAMH U IPUBOJUT K TEXHUKO-IOPUANIECKIM HECOOTBETCTBUSAM .

RSCAS/EUDO-CIT-CR 2012/1 - © 2012 Author 23



Alexander Salenko

further fine-tuning of rules regarding the main forms of Russian ID can be expected, especially the
adoption of the special Federal Law (lex specialis) specifying the main identity documents and their
content.

The legislative initiatives and case law discussed thus far may only be the tip of the iceberg.
Besides these drafts there are several other political initiatives which intend to re-establish the
nationality notification in the Russian passport. The issue of voluntary notification will probably
remain the key question in Russian political debate during the next few years. Perhaps the best
possible solution for this challenging question would be the adoption of the voluntary procedure of
the nationality notification in the Russian passport, i.e. the same voluntary requirement involved in
the issuing of birth certificates and other official certificates.

In any case, there are several different parties interested in a change of the existing Russian
legislation: political parties, patriotic and nationalistic NGOs, the Russian Orthodox Church and
other actors in Russian society. For example, in 2003, the corresponding initiative of the Volgograd
Regional Duma was supported by the several regional legislative bodies, in particular the Republic
of Altai, St.Petersburg, the Republic of North Ossetia-Alania, the Republic of Tatarstan (Tatarstan),
the Republic of Khakassia, the Kostroma Region, the Kabardino-Balkarian Republic, the Krasnodar
Kfrai (Territory), the Krasnoyarsk Krai (Territory), the Tula Region, the Chuvash Republic -
Chuvashia and the Republic of Daghestan.®® Thus, the initiative to re-establish the nationality
notification in the passport was also supported by representatives of the national minorities in
Russia. Furthermore, similar initiatives are now present in other post-Soviet states, i.e. in the
Ukraine® and Lithuania®. In February 2009, Kazakh lawmakers even re-established the nationality
notification on a voluntary basis in the passport.”’ Some post-Soviet states have retained space in
the passport for the nationality notification ever since the end of the Soviet period (Uzbekistan,
Turkmenistan).

Therefore, the Russian passport regime regarding nationality notification cannot be
considered to have been stabilized. In the coming years, the nationality issue will generate much
political and legislative work for Russian policymakers. In the Russian Duma election campaign of
2011 and the Russian presidential elections of 2012, the issue of nationality played a dominant role
in the programs of different political forces.” This suggests that the issue of the interrelation
between nationality and citizenship will continue to be of great significance for Russia as well for
other former Soviet republics.

% “No’ to passports without the ‘nationality’ column. Russkiy Vestnik. 18.03.2003 («Her» nacnopram 6e3 rpadpi
HallMOHAJIBHOCTh». Pycckuii BectHuk. 18.03.2003.) http://www.rv.ru/content.php3?id=749

%7 In the Ukraine, there are two famous legislative initiatives with regard to the re-establishment of the nationality
information in the passport. One legislative draft was prepared by the member of the political party NUNS Vladimir
Moysik. This political party can be described as pro-presidential i.e. supporting the former Ukrainian President Viktor
Yushenko. The second legislative draft was initiated by the member of the Ukrainian National Party Stepan Khmara.
See: «The team-mate of Yushenko proposes reintroducing the nationality column into the Ukrainian passport». News
agency REGNUM. 09.09.2009. http://www.regnum.ru/news/1204049.html «Ukrainian right wing forces suggest
providing obligatory information about nationality in passports and birth certificates». News agency REGNUM
BELARUS. 25.12.2007. http://belarus.regnum.ru/news/937267 .html

% «In Lithuania the suggestion was made to re-establish the nationality column in the passport». News agency
LENTA .RU. Rambler Media Group. 02.02.2011. http://lenta.ru/news/2011/02/02/pass/

% «The public authorities have returned the nationality column into the passport». News agency LENTA.RU. Rambler
Media Group. 13.02.2009. http://lenta.ru/news/2009/02/13/pass/

70 “The Communist Party of Russia suggests reinstating the ‘nationality’ column in the passport’. News agency
INTERFAX. 24.10.2011. http:/kprf.ru/rus_soc/98097 .html
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6.2 Miscellaneous
6.2.1 Dual/multiple citizenship

Given the present relaxed regulations regarding dual citizenship, it is to be expected that Russian
citizenship legislation will be made more rigorous. At present, there appear to be no intentions
among Russian policymakers to prohibit dual citizenship, but some Russian politicians suggest
limiting the political rights of holders of dual citizenship. Thus, according to Russian legislation,
foreign citizens cannot enter the civil service in Russia but there is no legal liability for violation of
this provision. There are also several provisions when the citizen has to declare information
regarding ownership of dual citizenship. There is also no single provision regarding the legal
responsibility of the applicant for submission of the wrong information or failure to disclose the
right information.

6.2.2 Citizenship for compatriots

In 2006 the Russian authorities announced the start of a state program to facilitate the voluntary
resettlement of compatriots living outside the Russian Federation (Drozdova 2009). The main goal
of the program is to unite compatriots living abroad, with the aim of developing selected Russian
regions (Merkulova 2011; Wasil'yev, Yakovlev 2010). There are several groups who are considered
to be compatriots. According to the law compatriots are understood to be all persons and their
descendants living abroad who have historically lived in the territory of the Russian Federation.
Compatriots are also those people who chose to engage in a spiritual, cultural and legal relationship
with Russia. Compatriots are also considered to be those persons whose direct relatives previously
lived on the territory of the Russian Federation, were citizens of the USSR, lived in the states which
were part of the USSR, obtained citizenship of these states or become stateless persons, and also
expatriates (emigrants) from the Russian Empire, the Russian republic, RSFSR, the USSR and the
Russian Federation, having the corresponding citizenship and who afterwards become citizens of a
foreign state or stateless persons. Thus, the concept of the compatriot is not limited merely to
people of Russian nationality (i.e. ethnicity).”!

It was originally planned that the program would run from 2006 until the end of 2012
(Ryazantsev, Grebenyuk 2007). Officials in the Russian government recently announced their
intention to modify this program to make it applicable on a permanent basis. The developers of the
program originally estimated that 300,000 people would be resettled a year. However, the actual
numbers have been quite different: during the entire period from 2006-2011 only 62,500 people
moved to Russia (as of 31.12.201 1).72 In 2009 about 90,00 compatriots were resettled in Russia, in
2010 — 13,000 people, in 2011 - about 31,400. Thus, there is a considerable gap between the
planned and real number of migrating compatriots to Russia,”” which is due to a number of reasons.
Among the main problems is an applicable naturalisation procedure established ad hoc for
compatriots resettled into Russia. Formally the simplified naturalisation procedure has been
outlined in federal legislation (without a five-year-requirement of residence in the Russian
Federation, without confirmation of a legal source of income and without a language requirement).
However, in practice the procedure is long and difficult for resettlers.

"I The Federal Law from 24 May 1999 of N 99-FZ ‘About a state policy of the Russian Federation concerning
compatriots abroad’ [@enepanbubiii 3ak0H 0T 24 Mast 1999 r. N 99-®3 "O rocymapcTBeHHO# nmonuTrke Poccutickoit
denepanyy B OTHOLLICHUHN COOTEYECTBEHHHUKOB 32 pyOeskoM"].

7> Svetlana Sibina. Chemodannoye mood. Every third immigrant chooses as a place of residence Siberia and the Far
East. It is published in RG (Economy of Siberia). N0.5670.29.12.2011 [CBetnana Cubuna. YeMogaHHOE HACTPOCHHUE.
Kaxplit TpeTnii nepecenener BpIOMpaeT MecToM xuresibecrBa Cubups n Jansuuii Bocrokx. Onyo6aukosano B PT°
(Oxonomuka Cubupu) N5670 ot 29 nexadpst 2011 r.] http://www.rg.ru/2011/12/29/reg-sibfo/migranty.html

7 Federal Migration Service of Russia. Monitoring of implementation of the program [®@MC P®: MouuTopuHr
peam3anuu nporpaMmsl] - http://www.fms.gov.ru/programs/fmsuds/files/monitoring_2011.pdf
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To obtain Russian citizenship the compatriot is required to renounce their previous
citizenship. This provision stops a considerable number of compatriots from applying. Furthermore,
in order to obtain Russian citizenship it is necessary for the applicant to come to Russia to obtain a
permanent residence permit. While it is possible to receive temporary registration with fewer
difficulties, permanent registration remains almost impossible. It can only be obtained if the
applicants have relatives or own real estate in Russia. Therefore, the acquisition of Russian
citizenship by compatriots and their family members remain blocked. Since the beginning of the
compatriot resettlement program, NGOs representing compatriots have repeatedly demand a
simplification of the naturalisation procedure and also the possibility of acquiring Russian
citizenship before arrival in Russia (i.e. in embassies and consulates of Russia). A naturalisation
procedure of this kind could greatly simplify life of compatriots and their family members. Such
measures would greatly facilitate the full integration of compatriots in Russia, as it would allow
them to become full-fledged citizens of the Russian Federation immediately after arrival.”*

Some of these obstacles to the naturalisation of compatriots seem to be intentional. On 8
February 2012 the legislative initiative (Zatulin's draft law) regarding facilitation of the
naturalisation procedure for compatriots was dismissed by the Russian State Duma.”” This policy
has caused disappointment and provoked serious criticism from compatriot organizations. Despite
the authorities’ declared intention to accept compatriots, in practice they refuse to eliminate
obstacles for the acquisition of Russian citizenship. Besides difficulties regarding naturalisation,
there are also other problems. For example, only 37 regions of Russia participate in the resettlement
program (as of 2011). Before this the number was even less, though it is necessary to understand
that this is in part caused by the funds available for implementation of the resettlement program and
also the priorities of development of various territories of Russia. Ideally, it will eventually be
possible for compatriots to move to any region of their choice.

Modern Russia, as the successor of the Soviet Union, arguably bears a moral obligation to
consider as compatriots all former citizens of the former Soviet Union willing to obtain Russian
citizenship (Petukhov 2007). Therefore, the definition of compatriots was not restricted by
belonging to the Russian nation only.

6.2.3 Prohibition of naturalisation of HIV-positive people

The citizenship legislation of Russia contains an indirect prohibition of the naturalisation of HIV-
positive individuals. In the course of the naturalisation procedure foreign citizens and stateless
persons have to apply for both a temporary residence permit and permanent residence permit.
Russian legislation defines the list of documents to be enclosed with an application for a residence
permit, among which are a medical certificate proving his or her HIV-negative status. According to
the law, foreign nationals and stateless persons who are on Russian territory must be deported once
it is discovered that they are HIV-positive. Thus, according to Russian law, this person will be
automatically deprived of any possibility of ever acquiring Russian citizenship. Unfortunately, there
is no information as to how many people have faced this problem. One of the first cases regarding
this matter is the complaint of the Ukrainian citizen ‘X.” which was brought to the Constitutional
Court of the Russian Federation in 2006.

™ A.V Dokuchaeva. Compatriots are waiting for citizenship of Russia. Information and analytical portal of the Post-
Soviet Space "CONTINENT" 15.02.2012. http://materik.ru/rubric/detail.php?ID=14602 [A.B. Jloxy4aeBa.
CooTedyecTBeHHUKH X IYyT rpaxxkaancrsa Poccun. MHdopmannoHHO-aHaTUTHYECKHH TTOPTall TOCTCOBETCKOTO
npoctpanctBa «MATEPUK». 15.02.2012]

> Bulletin of the State Duma of Russia. 2012. N 7(1245) Vol.1. Pages 53-61, 66.
http://uisrussia.msu.ru/docs/db/302/2323085?QuerylD=3986192&HighlightQuery=3986192 [brosuierens I'[] ®C PD.

N 7(1245) U.1. C1p.53-61, 66].
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X. was HIV-positive and lived in Russia with his Russian wife and daughter (both of whom
were Russian citizens). The applicant complained that Russian legislative provisions (the HIV
Prevention Federal Law and the Federal Law about Foreign Citizens) violated his right to respect
for his family life and his right to medical assistance and were also discriminatory. On 12 May 2006
the Constitutional Court rejected the complaint.76 The Court decided that the contested legislative
provisions were fully compatible with the Constitution. They ruled that the existing restrictions on
temporary residence of HIV-infected foreign nationals had been imposed for the protection of
constitutional values, in particular for the protection of public health.

On 10 March 2011, another case regarding discrimination against HIV-positive foreign
people in Russia was brought to the European Court in Strasbourg - KIYUTIN v. Russia.”” This case
was brought by a citizen of Uzbekistan, Mr. Viktor Viktorovich Kiyutin, who claimed to be a
victim of discrimination based of his health status by consideration of his application for a
permanent residence permit in Russia. Kiyutin was born in the Uzbek SSR of the Soviet Union in
1971 and acquired Uzbek citizenship upon the collapse of the USSR. On 18 July 2003 the applicant
married a Russian citizen and they had a daughter in January 2004. In August 2003 Kiyutin applied
for a permanent residence permit. He was required to undergo a medical examination during which
he tested positive for HIV. Based on this fact, all his following applications for a residence permit
were consequently refused by the Russian authorities.

Based on the examination of all circumstances of this case, the European court of Human
Rights ruled that most immigration policies demonstrated that most countries in the world shared
the understanding that HIV-related travel restrictions were not an efficient method of protecting
public health. This was implicitly proven by the fact that a majority of states did not apply any
restrictions and that a number of countries had recently abolished such restrictions and recognised
that HIV did not pose a threat to public health. The European Court found that as the spouse of a
Russian citizen and father of a Russian child, the applicant was eligible to apply for a residence
permit by virtue of his family ties in Russia.

Furthermore, the ECHR also stated that Russia does not apply HIV-related travel restrictions
to tourists or short-term visitors. The European Court noted that Russian legislation does not
impose HIV tests on Russian citizens leaving and returning to the country. This Court’s statements
are of a great importance in the context of applicable naturalisation procedure in Russia. The Court
held that Mr. Kiyutin had been a victim of discrimination on account of his health status, in
violation of Article 14 taken together with Article 8. Under Article 41, the Court held that Russia
was to pay the applicant 15,000 euros (EUR) in respect of pecuniary damage, and EUR 350 for
costs and expenses.

The case of Kiyutin is an important signal to the Russian authorities that they should
improve the relevant legislative provisions in the area of Russian citizenship law. The case of
Kiyutin is clear evidence that the naturalisation procedure should remain available also for HIV-
people, because in most cases these are former citizens of the USSR (i.e. compatriots) or those who
have established family ties with Russian citizens. Therefore, the Russian state cannot ignore their

76 Decision of the Constitutional Court of the RF from 12 May 2006 of N 155-O regarding the complaint of the citizen
of Ukraine X. regarding violation of his constitutional rights by article 11 (2) of the Federal Law ‘About the prevention
of distribution in the Russian Federation of the disease caused by a human immunodeficiency virus (HIV-infection)’, by
article 7 (13) and article 9 (13) of the Federal Law ‘About the legal status of foreign citizens in the Russian Federation’
[Onpenenenne KC PO ot 12 mast 2006 r. N 155-O 1o xanobe rpaskiaHiHa YKpauHbl X. HA HApyIICHUE €ro
KOHCTHTYLMOHHBIX NpaB IMyHKToM 2 ctathk 11 @3 ‘O npenynpexnenun pacnpoctpaneHus B PD 3adoneBanus,
BBI3BIBAEMOT'0 BUPYCOM UMMYHOAehHuunTa yenoeka (BUY-undexnun)’, mynkrom 13 craten 7 u myHkTom 13 cratbu 9
@3 ‘O npaBOBOM MOJNIOXKEHUH HHOCTpaHHbIX rpaxaad B P®’]. The Russian text of the Decision is available on the
website of the Russian Constitutional Court: www .ksrf.ru

"7 KIYUTIN v. Russia from 10 March 2011 (Application no.2700/10).
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legitimate interests regarding permanent residence or even acquisition of Russian citizenship. Of
course, we must consider that this obligation will probably only be implemented by the Russian
authorities with regard to compatriots. It is obvious that the integration through naturalisation of
HIV-positive citizens may objectively become an additional public burden and place an excessive
demand on the publicly-funded health care system in Russia.

6.2.4 Citizenship Policy at the supranational level

Today, in the Post-Soviet Space we can identify three levels of integration among members of the
CIS: 1) the general CIS level - for all members of Commonwealth, 2) 'quadriga' (‘chetverka') — the
four states community, which involves more integrated cooperation between Belarus, Kazakhstan,
Kyrgyzstan and Russia and 3) the highest level of cooperation, namely between the Union State of
Belarus and Russia.”®

Commonwealth of Independent States (CIS)

Originally, the development of citizenship policy of the CIS member states was influenced
by the first Russian citizenship law of 1991.This Citizenship Law was one of the most liberal in the
world. The law did not establish any language or other special requirements regarding acquisition of
citizenship, on the contrary, it set forth a wide range of circumstances allowing citizenship to be
obtained.” From this the CIS Inter-Parliamentary Assembly developed the Recommendations from
29 December 1992 ‘About principles of citizenship regulation’. The aim of this document was to
protect human rights in the CIS, to reduce the number of stateless persons, to facilitate contacts
between people, to establish and maintain friendship and good relations with all states of the CIS.*

On the basis of these Recommendations international agreements regarding dual citizenship
with Tajikistan (1996) and Turkmenistan (1994) were signed and ratified. However, these treaties
were often violated. In April 2003, on the initiative of the Turkmenistan authorities, the agreement
on dual citizenship was declared void. The Turkmen authorities began to force people with dual
citizenship either to refuse Russian citizenship, or to leave Turkmenistan. Thus, a special provision
was included into the Turkmen Constitution forbidding dual citizenship (Ginsburgs 2004: 437).

Thus, in 1990s, the leaders of the CIS member states attempted to harmonize the legislation
on citizenship through the adoption of the model law on citizenship. However, the draft of model
law offered by the Russian Federation was considered by the CIS member states as an attempt to
intervene in their internal affairs and reflected the Russian states’ desire to put pressure upon these
newly independent sovereign states. In the following years, Russia distanced itself from the
principles of the proposed model legislation developed by the CIS Inter-Parliamentary Assembly.
The entrance into force of the Federal law on 31 May 2002 N 62-FZ ‘About Citizenship of the
Russian Federation’ can be considered as the beginning of a new citizenship policy in Russia. The
Russian authorities have adopted several restrictive measures and practically prohibited dual
citizenship.

™ A.A. Golovko. State and legal problem of integration in the framework of the Union of Belarus and Russia. Herald of
Inter-Parliamentary Assembly of the CIS. St.Petersburg. 1998. Page 85. [T'oioBko A.A. [Ipobnems! HHTETpanuu
rocyaapcTBEHHO-TIpaBoBoro Mexanm3ma B Coro3e benapycu u Poccun. BectHnk MexnapinameHTcKol AccamOiien
CHI'. C.-ITerepOypr. 1998. C.85.]

7 Shestakova E.V. The model legislation in the CIS countries. International public and private law", 2006, N 1.
[IIecrakosa E.B. MozensHOe 3akoHOoaaTenbeTBO B crpaHax CHI'. MexayHapoaHoe 1myOinu4HOe ¥ YacTHOE Npaso”,
2006, N 1].

% Inter-Parliamentary Assembly of the Member States of the CIS. Newsletter. 1993. N 2. Page 20-21.
[MexnapnamenTtckas accambies rocynapets - yuactHukoB CHI'. Undopmanmonssiii 6romnerens. 1993. N 2. C. 20 -
21].
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In the 2000s, political changes in a number of CIS states (Georgia, Ukraine, Moldova and
Kyrgyzstan) led to strengthening of the positions of various nationalist forces. Such developments
have essentially weakened efforts at harmonization of the legislation in the field of citizenship
(Smirnova 1999). Thus, the Convention on the facilitated naturalisation procedure for citizens of the
CIS member states remained unratified. This convention was signed by representatives of
Kazakhstan, Russia, Tajikistan in Moscow, on 19 January 1996. Later, on 6 June 2003, after
adoption of the new Russian citizenship law 2002 the authorities of Russia announced their
intention to withhold participation in the Convention. Nevertheless, it is necessary to study those
main provisions which were fixed in this Convention. The Contracting Parties declared a strong
intention to establish a facilitated naturalisation procedure (by registration of citizenship during
three months after lodging of an application).

CIS-Quadriga: Belarus, Kazakhstan, Kyrgyzstan and Russia

In 1998 the group of four states (CIS-Quadriga) issued the special political statement ‘“Ten simple
steps for ordinary people’ (signed in Moscow, on 28 April 1998). The heads of state of Belarus,
Kazakhstan, Kyrgyzstan and Russia agreed to improve integration in economic and humanitarian
spheres. This development was considered an important factor for the creation of conditions for
mutually beneficial co-operation. On the basis of the above mentioned document, the leaders of
these states agreed to establish a common economic space with free movement of goods, services,
capital and labour., The governments of 'Quadriga’ expressed their wishes to improve the living
conditions of the population of these countries. The political aims were to establish concrete
mechanisms to remove any obstacles for work and travel for the citizens of the states of "Quadriga",
and to improve education, health care, and cultural and scientific knowledge. Among others the
establishment of the simplified naturalisation procedure repeatedly was declared to be of the highest
priority.

Thus, the citizenship policy within the CIS has gone through several stages. At the
beginning of CIS integration, attempts to harmonise citizenship legislation by means of model laws
were actively undertaken. Later, as a consequence of political changes cooperation in the field of
citizenship regimes has been obstructed. The prevailing trend has been towards the toughening of
the citizenship laws of Russia and its neighboring countries. The group of four ('Quadriga') was
formed in order to keep the positive achievements in the social sector. However even in this area
the trend is towards giving up any form of facilitated means of citizenship acquirement.

The Union State of Russia and Belarus (US-RB)

The Union was founded by the Union Treaty, an agreement between the Russian Federation and the
Republic of Belarus which was signed on 8 December1999.*' This treaty declared the citizenship of
the Union of Belarus and Russia to be formally established (Sergiyenko 2008). Each citizen of the
Russian Federation and each citizen of the Republic of Belarus has the same legal status as a citizen
of the Union State (Art. 2, 18 Union Treaty).

The citizen of the Union State has the right to free movement and permanent residence
within the Union State; the right of participation in the Union's public service; the right to property,
etc. A citizen of the Union State permanently living in the other state has the right to vote and be
elected into local governments on the territory of this state. The equal status of the Union's citizens

8! Torosop meskmy Poccuiickoii deneparueii u Pecry6mukoii Benapycs "O cosnanun CorosHoro rocyaapersa ot 8
nexabpst 1999 r. Parudunuposan 'ocynapcrBennoit lymoit PO nmyrem npunstus @enepaibHOro 3akoHa 0T 2 THBAps
2000 r. N 25-®3 "O parudukaunuu Jlorosopa o coznanuu CorozHoro rocynapcersa". CoOpaHue 3aKOHOJaTeILCTBA
Poccwuiickoit @eneparuu. 2000. N 7. Ct. 786.
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has been formally proclaimed. However, in practice this is still far from true: in some cases the
Russian legislation regarding foreigners is still applicable to Belarusian citizens.

For example, in a judgment on 27 April 2010 on the case N A62-8441/2009 the Federal
Arbitration Court of the Central District de facto equated citizens of the Union State - Belarusians -
to foreign citizens. According to this case, the FMS branch of the Smolensk region of Russia has
controlled ‘InterLogistikService’ Ltd. and fixed the violation of Russian immigration legislation (by
the registration of working foreign citizens). The Russian authorities claimed that this enterprise
had violated the Federal law in effect from 18 July 2006 N 109-FZ 'About the migratory registration
of foreign citizens and stateless persons in the Russian Federation' (Art. 20 para 3). The company
did not send a corresponding notification after the arrival of the citizen of the Republic of Belarus,
Rogatko V.G., to the FMS office, and thus did not provide timely registration of the above
mentioned foreign citizen. As result FMS officials made a decision on 12 October 2009 N 65 that
the enterprise 'InterLogistikService' Ltd. had violated Russian immigration legislation and therefore
was required to pay a fine of 400,000 rub (ca. 10.000 euros).

Moreover, later the Russian court dismissed the reference of ‘InterLogistikService’ Ltd. to
Art. 3 of the Agreement from 24 January 2006 between the Russian Federation and the Republic of
Belarus about ensuring the equal rights of citizens of the Russian Federation and the Republic of
Belarus for freedom of movement and choice of a place of residence. It should be noted that the law
provides such a possibility only if the citizen of the Republic of Belarus remains on the territory of
the Russian Federation for no more than 30 days.

Thus, despite the general declarations on the citizenship of the Union State, Russian courts
apply to citizens of Belarus the provisions of the Federal law from 18 July 2006 N 109-FZ ‘About
the migration control of foreign citizens and stateless persons in the Russian Federation’ (art. 20
para 6).

Some Russian lawyers draw the conclusion that it is necessary to modify the current
legislation of the Russian Federation regarding the legal status of foreign citizens and to establish
the special status for citizens of Belarus as foreign citizens of the Union State (Yakovleva 2009).
Such conclusions basically contradict the provisions of the founding documents of the Union State.
As aresult of the failure of Russian authorities there are no legal provisions regarding the union
citizenship of Belarusians and Russians. This leads to situations that provisions of the Russian
legislation regarding permissions for temporary residence in the Russian Federation are applicable
also to citizens of the Republic of Belarus (as in the ordinary case with foreigners). Thus, in practice
the Belarusian citizens, who have applied for temporary residence Russia, can be refused it on the
grounds that the approved quota is exhausted.*

7 Conclusion

Russian citizenship legislation has a considerable number of shortcomings. Certainly, its further
modification will be inevitable in the coming years. One of the main problems is that the Russian
public authorities do not have a clear vision of their citizenship and migration policy. This
conclusion is confirmed by the political developments of the last 20 years. A long transition from
maximum liberalism to rigid restrictions regarding naturalisation has taken place with the Russian
citizenship regime. According to the opinion of leading experts a change of philosophy of

%2 Batygin A. Without restrictions. Ensuring equal rights of citizens - a strategic objective of the Union State. Russian
gazette. Union. Belarus - Russia. 23 October 2008 [Barsirnn A. bes orpannuenuii. OGecnieueHne paBeHCTBa TIpaB
rpakaH - crparernyeckas ueib CorozHoro rocynapersa // Poceuiickas rasera. Coro3. benapycs - Poccus. 23 okrsaopst
2008 roxal].
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citizenship law is needed in modern Russia.*’ Russian policymakers should rethink the preamble of
the Federal Law about the state policy regarding compatriots where it is stated that the Russian
Federation is a successor state of the Russian Empire, the USSR and the RSFSR. Based on this
concept of Russian statehood the public authorities have to modify their citizenship and migration
policy towards further liberalisation. It is necessary to reestablish the facilitated naturalisation
procedure and make it open-ended (i.e. permanently applicable) for those considered to be
compatriots, i.e. mainly all former Soviet citizens wishing to acquire Russian citizenship.

There is currently a struggle between two political ideologies. One group of politicians
considers that Russia has allegedly provided enough time to for people to choose to acquire
citizenship. Others argue that it is unfair to put artificial deadlines on those who face such a difficult
prospect. Thus, a key question will remain the simplified naturalisation procedure for foreigners
from neighboring countries.

Citizenship problems closely interrelate with aspects of Soviet and Russian federalism.
Ignorance of history can lead to a wrong interpretation of Russian citizenship policy. Thus,
according to the citizenship law all former citizens of the USSR and RSFSR are entitled to the
facilitated naturalisation procedure as compatriots. Here are some historic facts. The Crimea (as an
autonomous republic) until 1954 was a part of RSFSR. Kazakhstan (as an autonomous republic)
until 1937 was a part of RSFSR. Abkhazia until 1931 was an autonomous republic of the USSR
(out of the jurisdiction of the Georgian SSR). It was an unfinished list of historical problems of that
led to the armed conflict in 2008. Therefore, it is very important to understand the complexity of
these questions in the sphere of the citizenship policy of the whole Post-Soviet space.

It is necessary to see the real requirements of citizens, at least of those from the nine former
Soviet republics who expressed their opinion in a referendum in 1991 to live in a common state and
keep common citizenship. Based on this historic fact, and also on modern integration developments
(i.e. the establishment of the Eurasian Union in 2011), we have to assume that in the Post-Soviet
Space new scenarios on the supranational level are highly probable. It can be expected that in the
framework of the Eurasian Union (EAU) the member states would elaborate a common EAU-
citizenship. It is also possible that their work on legal regulation of the Union citizenship in the
framework of the Union State of Russia and Belarus will be re-established. Moreover, it is expected
that in the near future the Russian authorities will sign international agreements with South Ossetia
and Abkhazia concerning dual citizenship. Such an intention was fixed in treaties on friendship,
cooperation and mutual aid between Russia and the Republic of Abkhazia, as well as between
Russia and South Ossetia (both concluded on 17 September 2008).

At the level of the Russian Federation it is expected that in the next few years an
immigration code will be put forward by the Russian State Duma. Adoption of this code will
certainly affect the development of Russian citizenship legislation (for example, concerning the
resettlement and integration of compatriots). Sooner or later the Russian authorities will have to
accept changes caused by the relevant case law of the European court in Strasbourg.

There will certainly be other legislative and political initiatives devoted to problems of
citizenship and nationality. For example, the establishment of indigenous subjects of federation
(Donahoe 2011: 397), the modification of the languages of some nationalities (ethnicities) in Russia
- for example, the transition from a Cyrillic to a Latin written alphabet (Osipov 2010: 27) or the
case of special preferences for Russian citizens with permanent residence in the Kaliningrad region

% Lidia Grafova. 'Everything will be as it is should be, even if it will be different...' L.Grafova's presentation on a round
table in the State Duma, devoted to dual citizenship. On 12 April 2010. http://1-grafova.livejournal.com/19815 .html
[JInnns I'padona. ‘Beé Oyner Tak kak Hano, faxe eciu Oyzaer nHave...” Beicrynnenue JI.I'padoBoit Ha kpyriom crose
B ['ocayme, mocBAmeHHOM 1BOMHOMY rpaxaaHcTBy. 12 anpesns 2010 roaa]
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(Salenko 2011: 76). There is still the problem of the non-compliance of Russian authorities with the
provisions of the judgment of the Russian Constitutional Court (Smirnov case from 15 May 1996)
regarding the acquisition of Russian citizenship by birth (Koss 2011: 42). Unfortunately, not only
foreign but also the Russian politicians are not aware of the vast existing practice in this field. Let
us hope that the Russian perception of the terms nationality, ethnicity, and citizenship will be
carefully examined by foreign researchers. It is not just linguistic axioms that should be taken into
account but also the case law of the Russian Constitutional Court which created concepts regarding
the equal significance of nationality and ethnicity.®® It is through such scientific dialogue that it will
be possible to eliminate the terminological chaos which exists in international citizenship law.

¥ The Judgment of the Russian Constitutional Court from 24 November 1995 N 14-P on the case regarding control of
constitutionality of article 10(2) of the law of the republic North Ossetia from 22 December 1994 ‘About republic
parliamentary elections Northern Ossetia-Alania [[Tocranosnenue KC P® ot 24 Hos6pst 1995 r. N 14-I1 no neny o
IIPOBEPKE KOHCTUTYLMOHHOCTH YacTH BTOpoii ctathy 10 3akoHa pecrnyonnku Cesepnas Ocerust ot 22 nexabps 1994
rozxa ‘O BeiOOpax B napyiameHT pecriyonuku CesepHas Ocerusi-Ananns’]. The Russian text of the Judgment is available
on the website of the Russian Constitutional Court: www.ksrf.ru
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