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SUMMARY OF THE THESIS 

The thesis offers a doctrinal and philosophical analysis of the regime of gender identity in three 

European jurisdictions: France, Italy, and England and Wales. Firstly, the dissertation clarifies the 

role of gender categories in the law and explains why the gender binary is entrenched in the selected 

jurisdictions. To this purpose, the thesis analyses the legal regime to which intersex and trans 

identities are subjected. It begins by unfolding the demands for recognition and protection made by 

intersex and trans persons. It then explores the legislative and jurisprudential reactions to such 

demands. In so doing, the dissertation explores the doctrinal justifications, in terms of public interests 

and fundamental rights, offered to regulate gender identities. Moreover, through the lenses of queer 

theory, it conceptualises the instrumental value of gender categorisation, and identity normalisation. 

This analysis falsifies any rhetoric of naturalness and makes explicit the political dimension of binary 

categories and identities. Secondly, the thesis explains how gender categories are enforced in the law. 

The analysis of the legal discipline imposed on intersex and trans people indeed reveals a system of 

disciplinary normalisation. Through the cogs of this mechanism, identities and bodies are re-shaped 

to fit with the purposes which gender categories serve. The selected jurisdictions, read in conjunction, 

offer a great variety of legal acts, decisions, and literature. Such an abundance consents a deep 

analysis of the phenomenon. These jurisdictions shed light on a largely unexplored, even taken for 

granted, area of the law where discourses on sexuality, identity, and pathology intertwine, far too 

often with adverse consequences on the rights of intersex and trans people.  
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INTRODUCTION 

1. Argument of the Thesis 

The doctoral research carried out in the past four years, resulting in this dissertation, at its heart, seeks 

to answer the following set of questions: What values and principles legitimate the legal 

categorisation of individuals according to gender, that is – in the jurisdictions discussed –, the gender 

binary (male-female)? How are such values and principles evolving? What is the legal status of the 

persons who do not conform to the binary? Is there a fundamental right to have one’s gender identity 

recognised in the law? How are gender diverse people made to ‘fit’ in a binary which does not 

represent them? How is the system of categorisation evolving under the influence of fundamental 

rights law? 

The argument of this thesis is that gender categories, and the conforming gender identities, far from 

being a simple representation of a pre-legal ‘reality,’ are a legal instrument to pursue public interests, 

and, increasingly, protect fundamental rights. The thesis argues that gender categories in the law are 

directly, indeed primarily, connected to a deeply rooted heteronormativity. Such a heteronormativity, 

the thesis shows, manifests at its strongest in the close historical connection between gender 

categories and the preservation of heterosexual family law. Over time, however, gender categories 

have shifted away from purely heteronormative values, and become tied to policies promoting 

equality between men and women. This reflects a change of moral and legal values, which has 

resonated in the principles, public interests, and fundamental rights legitimating gender categories. 

However, in spite of such evolutions, the instrumentality of gender categories has remained constant. 

Gender identities, for one reason or another, have preserved their political dimension. 

The rationales behind gender categorisations may not be evident at first sight. This thesis argues, 

indeed, that the instrumental role of gender categories has ‘come out’ thanks to the claims advanced 

by intersex and trans people,1 who did not fit within the rigid and fixed identities which constitute the 

binary. By way of a brief anticipation, intersex people have been mostly concerned with having their 

bodies protected from normalising intrusions aimed at shaping them as conventional males or 

females. To a minor extent, they have also demanded the recognition of their non-binary identity. 

Trans people, on their part, have consistently asked to have their gender identity recognised in the 

law. Through their demands, intersex and trans people questioned the pre-existence of a – so to say 

– ‘natural’ binary upon which the law builds. In doing so, they challenged the system of 

                                                        
1 These terms will be discussed chapter I. 
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categorisation. In other words, intersex and trans people have forced the legislator and courts to justify 

gender categories and the binary, making them examine and reveal their hidden rationales.  

The thesis is not only concerned with the ‘why’ of gender categories. Centrally, it also explores the 

method through which categories are preserved, and even enforced, by the law. Through such a 

mechanism, intersex and trans identities are repressed, reshaped, and normalised. Firstly, 

intersexuality is erased by the law. Intersex people are indeed usually subjected to the increasingly 

questioned practices of medical normalisation at birth. Such anatomo-political practices of bodily 

conformation are, the thesis demonstrates, relied on by the law to preserve the consistency of the 

system of gender categories. Secondly, trans identities, albeit not erased, are strictly disciplined by 

the law. Admittedly, trans people have, over time, seen their identity claims come to be protected, 

even to a considerable extent, and granted the status of fundamental right. Yet, perhaps paradoxically, 

they have also been subjected to a process of normalisation precisely by means of such a right. This 

normalisation, ultimately, confines them within the tight limits of the gender binary and closely 

controls their identity. The process to which trans and intersex people are subject, this thesis argues, 

can be best understood, in Foucauldian terms, as a disciplinary mechanism. However, the issue is far 

from being settled. The ongoing pressure for the recognition of fundamental rights is questioning and 

disestablishing this disciplinary mechanism piece by piece. This dialectic results in a continuing ‘to-

and-fro’ between the search for identity and integrity of gender diverse people, and the resistance of 

a legal system based on gender categories. 

In carrying out this analysis, this dissertation also reconstructs how the fundamental rights of gender 

diverse – mainly trans – people came to be protected by courts and legislators. The following work 

systematises the tortuous path followed by gender minorities from total neglect to a partial recognition 

in the legal system: recognition which is, at any rate, far, too far from what trans and intersex people 

have advocated for. 

2. Choice of Jurisdictions 

In order to achieve its objectives, this dissertation compares three European jurisdictions: France, 

Italy, and England and Wales.2 The combined reading of these jurisdictions provides several 

theoretical advantages that justify their selection. The comparison offers ample opportunities for 

reflection on why and how gender categories are enforced, and on the different forms that the identity 

rights of gender diverse people may take. The jurisdictions, taken together, also offer insights into a 

                                                        
2 Throughout the thesis, for the sake of brevity only, ‘England’ (and the corresponding adjectives) will be interchangeably 
used to refer to ‘England and Wales.’  
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potential evolutionary path of the right to gender identity, explaining how the demands of intersex 

and – especially – trans people may be welcomed under the pressure of fundamental rights. Therefore, 

we can say that these jurisdictions combine together along two different axes: analytical and 

evolutionary.  

Let us begin with the analytical axis. The selection of jurisdictions allows us to appreciate the 

complexity of the process through which gender categories are assigned and preserved. Each of the 

jurisdictions offers a different nuance about the legal justification of the binary, how the mechanism 

to preserve it is enacted, and how changes under the pressure of fundamental rights have been made. 

France has preserved the system of categories – and has limited gender diverse identities – through a 

more formalistic approach, making reference to the principles of the civil status. Italy has outspokenly 

enforced the binary in order to preserve the heterosexual structure of the family. England, on its part, 

has offered a wider range of public interests and fundamental rights. It must be said at the outset that 

heteronormativity – exemplified in the efforts to preserve the heterosexual structure of the family – 

is present in all jurisdictions. However, the reaffirmation of heteronormative values varies in 

intensity.3 This being said, gender categories remain entrenched, justified by different rationales, 

allowing us to go beyond a purely heteronormativity-focused analysis. Not only. The comparison 

shows also that identities can be erased and controlled through different methods, which can include 

some or all of the following: medical and surgical treatments, psychological or psychiatric 

supervision, and the careful assessment of a person’s behaviour. However, although on different 

levels of intensity, in all such cases we see the deployment of a narrative that defines and controls 

individual identity. The comparison then sheds light on the broader picture of identity ascription and 

formation. 

Another analytical advantage of comparing these jurisdictions is that they provide different doctrinal 

justifications of identity rights of gender diverse people. In France the rights to identity of gender 

diverse people have been almost exclusively grounded in privacy and, subsequently, autonomy and 

free development. In Italy and England, along with the autonomy-based right to identity, further 

grounds were offered. In Italy, the right to health has been particularly central. In England, the right 

to gender equality had a determining role in creating forms of gender recognition. In fact, a 

clarification is due here. English law offers a discussion of anti-discrimination law, and its effects as 

to gender identity recognition, which is unique among the selected jurisdictions. This was not the 

case in France and Italy. Anti-discrimination law to protect gender diverse people has seldom been 

                                                        
3 France and England have now abandoned the heterosexual monopoly over marriage, which, on the contrary, is still very 
much entrenched in Italy. 
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relied upon in France, and, in Italy at least, no identity rights have been affirmed through it.4 Hence, 

the English chapter offers a discussion of anti-discrimination law which is absent from the other 

cases. However, English anti-discrimination law has been discussed not per se, but rather because it 

has been, for the most part, a vehicle through which gender identity has been recognised.  

Another difference between, on the one hand, France and Italy, and, on the other hand, England and 

Wales, regards the unity of the gender categorisation of each individual. In France and Italy, at least 

ostensibly, when people belong in one gender category, they seem to do so for all purposes. If one is 

legally classified as a male/female, the law, apparently, seems to treat them as such in all legal matters. 

Exceptions exist, but, overall, they are minimal. This is not the case in England, as individuals may 

be treated as males in some circumstances, and as females in others. The gender status of the person, 

in other words, manifests in England as much more ‘variable’ than it appears to be in France or Italy, 

adding to the theoretical complexity of this analysis. This difference in the doctrinal definition of the 

status represented a further reason to choose the selected jurisdictions. 

Along with this analytical axis, this selection is helpful to understand the evolutionary path of the 

right to gender identity: mainly of trans people, as, regrettably intersex rights are left largely 

unprotected. The thesis shows how legal systems relinquish the control that they exercise on 

individual identities. This process seems to go through similar steps, which are exemplified in the 

jurisdictions chosen in the thesis. Following the ‘evolutionary axis,’ each of these cases shows the 

expansion of the fundamental right to gender recognition at different stages. Such a right varies from 

the tight control of Italy to the looser one in France, with England position in the middle. This 

evolution has taken place under the aegis of fundamental rights law. 

While gender categories remain very much entrenched in all of the selected jurisdictions, the control 

over such categories has been relinquished to a different degree, making some of them more flexible 

than others. The Italian law is the most restrictive in the sample. Soft-law requires the normalisation 

of intersex children, whose pathologisation is explicitly connected to the preservation of the binary. 

                                                        
4 In France, just one relevant anti-discrimination law case could be found. This 2015 case is discussed in chapter III, 
section 3.2.5. In Italy, no relevant case-law could be found. Admittedly, there have been a few cases that could be read 
as discussing discrimination against gender diverse people. These cases were about people, often members of police 
forces, sanctioned by their employers for cross-dressing in their private life. Yet, in none of these cases were identity 
claims made. Also, there was no discussion of gender diversity. Instead, these decisions focused on the ‘morality’ of these 
acts, in the light of the freedom of expression of the defendants. Therefore, they are not discussed in the thesis (Council 
of State, IV Section, 19 June 2007, reported and discussed in W Citti, ‘La Tutela Contro le Discriminazioni nei Confronti 
delle Persone Transessuali e Transgender’, in La Condizione Transessuale: Profili Giuridici, Tutela Antidiscriminatoria, 
e Buone Pratiche. Quaderni dei Diritti della Regione Friuli Venezia-Giulia (2017) 48; Council of State, III Section, 21 
Feburary 2014, n. 848; Administrative Tribunal of the Region (TAR) Veneto, 28 April 2014, n. 552; for a discussion of 
the extremely limited anti-discrimination law for trans people in Italy, see A Lorenzetti, Diritti in Transito. La Condizione 
Giuridica delle Persone Transessuali (Franco Angeli 2013); also, Citti, 2017). 
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The possibility to cross genders is subject to strict medical preconditions, including psychiatric 

diagnosis, transformation of secondary sexual characteristics, and behavioural examination. In 

England, surgeries on intersex children are also routinely carried out, with the law being completely 

silent about normalisations. The right to gender recognition is granted after a medicalised and 

judicialised process, which considers behavioural and diagnostic criteria. Finally, in France, intersex 

normalisations are performed as well, with the law explicitly connecting normalisation to gender 

assignment for legal registration. However, the legislative and judicial debate revolves around the 

possibility of intersex identity and physical integrity. The right to have one’s gender changed is 

subject on a judicialised, but exclusively behavioural, assessment. 

In conclusion, these jurisdictions have been selected because the way in which they combine allows 

a satisfying analytical and evolutionary argument to develop. They provide a clear glimpse into why 

gender categories are in place, how they are grounded in the law, and how they may change vis-à-vis 

the dawn of identity rights. To wrap up this selection with a doctrinal definition, the thesis has 

followed the “prototypical cases” criterion conceptualised by comparative constitutionalist Hirschl. 

A small number of case-studies was selected. Such a sample “feature[s] as many key characteristics 

as possible that are found in a large number of cases,”5 and, in so doing, it “tests the validity of an 

argument.”6 Namely, the instrumental value of gender categories, its intense connection with 

heteronormativity, and the disciplinary mechanism which sustains them, unite these countries, despite 

their apparent differences.  

Moreover, these three jurisdictions belong in the European context and share some fundamental legal 

aspects. Most notably, they are all members of the Council of Europe: as we shall see, this had notable 

consequences in terms of cross fertilisation. Further cultural elements – especially from the point of 

view of gender theory (notably, the centrality of marriage and heteronormativity) – suggested a focus 

on the European continent. Finally, these jurisdictions have been selected by reason of language, 

given my ability to read and study in all of them.  

3. Methodology 

This thesis represents an analytical, comparative case-study, with lines of inquiry which did not 

necessitate empirical data-finding. The methodology is entirely theoretical, desk-based so to speak. 

While my personal (part-time) engagement as an activist in two organisations devoted to fostering 

the rights of gender minorities – Rete Lenford-Avvocatura per i Diritti LGBTI and Collettivo 

                                                        
5 R Hirschl, Comparative Matters: The Renaissance of Comparative Constitutional Law (OUP 2014) 256. 
6 Hirschl, 2014: 256. 
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Intersexioni – may have provided a glimpse into the concrete life-conditions of gender diverse people, 

these were not forms of empirical data finding. 

The first part of the thesis is interdisciplinary. With the aim of providing a theoretical bedrock, it 

looks at medical, sociological, historical, and queer theory sources. This part of the dissertation draws 

heavily from the work of queer theorists, but also from the thoughts of philosophers who inspired 

them despite not being counted among them (for instance, Michel Foucault or Adrienne Rich). Of 

course, let it be specified at the outset with the utmost clarity, this thesis does not intend to make any 

contribution to non-legal subjects. The notions that are presented in this chapter are solely intended 

to allow a more informed reading and understanding of the chapters which follow. 

The second part of the thesis is more densely legal; a black letter law analysis, very familiar to 

lawyers, has been carried out. As will become apparent, the thesis is largely based on case-law 

analysis. Rather than being an arbitrary choice, this was necessitated by the specific evolution in the 

field, most of the debate having taken place before courts. Cases were mostly found on online data-

bases (France: lexisnexis-jurisclasseur and dalloz.fr; Italy: iusexplorer.it and articolo29.it; England 

and Wales: westlaw.com). 

All cases about intersexuality, in all three jurisdictions, are discussed in the thesis. The limited number 

thereof allowed exhaustiveness. Moreover, and importantly, such a limited case-law was always, in 

all instances, clearly connected to the preservation of the gender binary in the law. The rationales of 

the binary, and the importance of gender categories in the system, are apparent in those decisions. 

This does not apply to trans identity cases, where the number is much higher and the subject of the 

decisions varies considerably. A selection was therefore necessary. To begin with, keeping in mind 

the focus of the thesis on identity and gender categories, only the cases dealing with forms of identity 

recognition were chosen. All selected cases were directly connected to gender identity recognition, 

and the mechanism of gender categories was, to a greater or lesser degree, discussed and questioned. 

In all three jurisdictions, all cases available about gender recognition strictly speaking, before higher 

or lower jurisdictions, are taken into due consideration. While not all of them are presented and 

discussed in full, all those which could be found have been included. In conclusion, this thesis relies 

on a very large sample of cases. It has to be specified that this sample, while representative, is likely 

not exhaustive. This was because of a practical limitation: many cases are not reported and cannot be 

found. It is important to notice that the selection of anti-discrimination cases is limited to those 

decisions establishing principles and forms of identity recognition. An analysis of other cases about 

anti-discrimination would have fallen outside the scope of the thesis. English law – as driven 

primarily by European Union law – is rich in such decisions. 
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Legal scholarship on the three jurisdictions has also been studied extensively, providing a 

fundamental contribution to this thesis. This being said, the thesis does not engage in the debate of 

exclusive internal interest. In order to preserve the focus on the comparative-theoretical objectives of 

this work, a careful selection has been made. In doing so, the thesis has mostly aimed to highlight the 

role of the gender binary within the jurisdictions, as well as the description of how the gender binary 

is enforced.  

It must be specified that, despite being a member of the LGBT community, I am not a gender diverse 

person – as long as we keep gender identity and sexual orientation neatly divided, which is a dubious 

proposition at best… but this is neither the time nor place to debate this aspect. This thesis, therefore, 

does not proclaim to speak for intersex or trans people. Heeding the advice given by trans expert 

Hale, as well as the insights of other renown trans theorists,7 the author tried to understand “what […] 

looking at transsexuals, transsexuality, transsexualism, transsexual ____ tell[s] you about 

*yourself*.”8 Hence, the focus was put on the legal binary, and how this is challenged by the presence 

of gender diverse people: without pretension to express what intersex and trans people want, the 

identity claims that they brought forward taught us a great deal about the working of gender 

categories. Finally, one last note on the use of pronouns. The self-identification of individuals has 

been the only criterion for choosing a pronoun: ‘she/her/hers’ will be used for female identifying 

people; ‘he/him/his’ for male identifying people; ‘they/them/their’ for non-binary people. If the self-

identification of a person was not clear from the context, they will be referred to as non-binary. I 

apologise in advance for any mistakes, which are, in all cases, involuntary. 

4. Structure of the Work  

The thesis is divided in two parts. The first part provides the theoretical backbone of the thesis. The 

first, introductory, chapter presents some basic notions about gender diversity. The concepts of 

intersexuality and trans identity are, as far as possible, defined, as well as their medicalisation and 

resistance to it. The chapter also introduces some of the calls for legal change of intersex and trans 

people: namely, intersex people asking to have the normalising surgeries banned and, to a more 

limited extent, their intersex identity recognised; and the quest of trans people for gender recognition.  

The second chapter provides the theoretical framework for the thesis, with a strong focus on queer 

theory. It starts with an analysis of gender categories in the law, described as legal instruments to 

achieve pre-determined purposes, be they fundamental rights or public interests, of course related to 

                                                        
7 Talia Bettcher, Dexter D. Fogt, Jack Halberstam, and Naomi Scheman. 
8 Jacob Hale, ‘Suggested Rules for Non-Transsexuals Writing About Transsexuals, Transsexuality, Transsexualism, or 
Trans ____’ (no date) <https://sandystone.com/hale.rules.html> accessed 24 July 2018. 
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gender. To that end, further notions need to be introduced. First to be presented is the concept of 

heteronormativity – that is, the institutional hierarchisation which puts heterosexuality normatively 

above non-hetero sexualities –, which informs gender categories in the law. Secondly, the theoretical 

connection between heteronormativity and the sexual/gender binary is explained. As we shall see, the 

gender binary has been conceptualised in queer theory as an effect of a system of institutionalised 

(hetero)sexuality. In this context, the notion of gender as performativity is also explained. Finally, 

the chapter discusses the notion of discipline, as an implement of power, which can control the bodies 

of individuals through normalisation to achieve predetermined purposes. In doing so, the chapter also 

highlights the dual function of the fundamental right to gender identity, which, on the one hand, has 

certainly had the function of allowing individual self-development, but, on the other, has also been 

the vehicle for disciplinary practices.  

The second part of the thesis is composed of the three chapters discussing the respective selected 

jurisdictions, presented following the ‘analytical axis.’ The third chapter of the thesis concerns 

France. It shows the importance of gender in the determination and control of the civil status, for the 

sake of certainty of legal relations: between individuals, and between individuals and the state. The 

public and individual interests are both spelled out in the – at times, rather cryptic – legal debate in 

France. The heteronormative rationale underlying these principles becomes apparent in the scholarly 

– and, to a more limited extent, legislative and jurisprudential – debate taking place in this jurisdiction. 

Starting with a discussion on the state of intersexuality in French law, as the other two chapters also 

do on their respective legal systems, the chapter then continues by analysing the evolution of the right 

to gender recognition. The French jurisdiction represents a behavioural ascriptive model, where 

gender recognition can be granted if behavioural standards (just) are met. In describing the evolution 

of the right to gender recognition, the chapter devotes attention to the decisions of courts of first 

instance and appeal. Through such an analysis, the process of disciplinary normalisation becomes 

apparent. 

The fourth chapter focuses on Italy, where the heteronormative rationale of gender categories is more 

evident. The preservation of the binary, and the physical normalisation administered to intersex 

children as well as to trans people, are explicitly related to the preservation of the heterosexual matrix 

of the family there. It reaches the point of having become the central, and virtually exclusive, public 

interest spoken of in the Italian jurisprudence – much more than the, all in all, rather silent legislator. 

Normatively speaking, the Italian jurisdiction is also the one where, always within the boundaries of 

ascriptive identity, individuals have the least control over their own gender classification, having to 

satisfy behavioural, physical, and psychiatric preconditions to obtain recognition. The analysis of 
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lower courts’ decisions in Italy also shows how the control over categories is exercised through a 

disciplinary mechanism.  

The fifth chapter is about England and Wales. While large parts of the evolutions that are discussed 

relate to the whole United Kingdom, the common law evolution, which largely took place before the 

Gender Recognition Act 2004 entered into force, happened before the courts of England and Wales. 

The English jurisdiction shows an unlinear evolution, which sheds much light on the dynamic 

dimension of the affirmation of the right to gender identity through legislative and jurisprudential 

means. The balancing dimension of such a right is emphasised by the fact that England has known 

forms of gender recognition avant la lettre, that is, forms of gender recognition for limited purposes 

before the legislator introduced a generalised right. It is also the jurisdiction where the limits to gender 

recognition come more clearly to the fore, and where the new limits to gender recognition, especially 

in the form of gender equality, are currently discussed. The nature of gender categorisation as a 

balance between opposing rights and interests, as a to-and-fro of counterbalancing powers or its 

politicised dimension, is most evident here. 

The conclusions tie the previous chapters together by means of comparison. They highlight the 

important similarities among these jurisdictions, where the process towards respect of the identity 

rights of gender diverse people has had an impact on the way in which gender categorisation works. 

The fundamental-rights based claims are, gradually, disestablishing the control over gender 

categories, and limiting the disciplinary process which polices the boundaries between genders. 

Although none of the selected jurisdictions has embraced a model of gender identity based on gender 

election, surely the degree of control over transitions is gradually declining. This certainly holds true 

for trans rights, although it does so to a much lesser extent for intersex rights. Despite increasing 

awareness, the latter rights remain very limited; normalisations still seem to be routinely carried out, 

serving the purpose of legal gender assignment. At the same time, the mechanism of gender categories 

is slowly changing its rationale in all the jurisdictions, shifting from a strict heteronormative 

understanding of the categories towards an agenda of substantial equalities between genders. Without 

venturing into speculation, the conclusion will also highlight that the need to categorise individuals 

according to their gender seems to weaken, if not entirely fade away, in a society where men and 

women are formally, as well as substantively, equal. 
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I. GENDER DIVERSE PEOPLE AND THEIR CLAIMS 

1. Introduction 

By law, people are often categorised according to their gender at birth. This means – in France, Italy, 

and England – as either male or female. There are specific reasons and rationales behind this 

categorisation, which will be addressed in the next chapter. For now, let it suffice to say that this 

categorisation, which assumes the exclusive existence of males and females determined at birth, 

encounters an obstacle in the existence of intersex and trans people – who will be called ‘gender 

diverse’ or ‘non-conforming’ people in this thesis.9 They may struggle to fit, and, in fact, may not fit 

at all, within the categories laid down by law. Intersexuality and trans identities, as well as the requests 

of intersex and trans people, are presented in this chapter: namely, the halt of genital normalisation 

and gender recognition.10 

This thesis discusses intersexuality and trans identity, as they both present challenges to the binary 

structure of the law. However, it must be specified that intersexuality and the trans condition are very 

different phenomena. Some intersex people, in fact, refuse tout court any affiliation with the trans – 

and LGBT – label. This part of activism has brought forward an opposition to normalisation practices 

without contesting the gender binary as such, and distancing itself from struggles typical of the LGBT 

movement. The differences between these two phenomena, as well as the political claims of part of 

the intersex movement, are taken into due consideration. However, the thesis also highlights some 

elements which may allow the discussion of intersexuality and trans identity in conjunction, 

especially when the significance of the binary in the law is discussed. 

Indeed, firstly, the reinforcement of the gender binary on the flesh of intersex people seems to have 

been motivated by the preservation of the cultural, but also legal, expectations related to the exclusive 

existence of maleness and femaleness. Secondly, intersex normalisation is – sometimes explicitly – 

relied on in order to preserve the gender binary in the law, the purpose of which is to achieve a number 

                                                        
9 Intersex people show variations which are anatomical and, therefore, ‘sexual’ in the common understanding which 
differentiates the ‘biological’ (sex) from the ‘cultural’ (gender). However, as this and the next chapter reconstruct, relying 
especially on the findings of Foucault and Butler, the difference between sex and gender – and especially the possibility 
to understand the body outside a gendered framework – is contested. In this sense, the diversity incarnated by intersex 
people violates gender rules: hence, gender diversity will also include intersexuality. 
10 This thesis refers to intersex treatments and surgeries as ‘normalisations.’ I am aware that the use of this term is criticised 
by intersex activists and people. Hence, I emphasise that the use I make of it is very critical too. I do not mean to suggest 
that intersex people are ‘abnormal,’ nor that intersex surgeries, being ‘normalising,’ are beneficial. Quite the contrary, as 
I abundantly make clear in the text, I take a clear normative stance against intersex treatments which are not aimed at the 
physical health of intersex people, which can be seen as forms of mutilation. The reason why I however use the word 
‘normalisation’ is because intersex treatments are aimed at enforcing gender norms on the bodies on intersex people, 
through a disciplinary, norm-based, mechanism (on this use, please see chapter II). Consistently, the use of 
‘normalisation’ is not only limited to intersex people, but also extended to the procedures applied to to trans people. 
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of public interests and protect some fundamental rights. In this sense, while the recognition of diverse 

legal identities remains analytically distinct from the request of stopping normalising intersex 

treatments, the two phenomena have a teleological connection. Limiting one’s own gender election 

and normalising individuals at birth, both serve the common objective to preserve the stability of 

legal categories. 

The following chapter explains key notions about intersex and trans identities. It defines such terms 

and provides a succinct description of their tension with the institutional gender binary. The 

medicalisation of intersex and trans people, as well as the demands that they have brought forward, 

are introduced. In terms of structure, section 2 focusses on intersexuality, while section 3 on trans 

identities. 

2. Intersexuality: the Birth of a ‘Social Problem’11 

2.1. Definition of Intersexuality 

‘Intersexuality’ is an umbrella term which defines all sexual anatomies considered to be different 

from the socially constructed masculine or feminine standards. It was referred to, in the past,12 as 

hermaphroditism, from the Greek myth of Hermaphroditus, the child of Hermes and Aphrodite, on 

whom was bestowed by the gods the gift of being merged and becoming a single being with the 

woman he loved.13 From myth to reality, intersexuality is the physical condition of those individuals 

who, from the anatomical point of view, have sexual characteristics which differ from the accepted 

standards of maleness and femaleness. Intersexuality therefore refers to the “congenital conditions in 

which development of chromosomal, gonadal, or anatomical sex is atypical.”14 These conditions 

include amorphous genitalia, disjunction of internal and external sex anatomy, incomplete 

development of sex anatomy, sex chromosome anomalies, and disorders of gonadal development.15 

While some forms of intersexuality are easily observable at birth (such as those which manifest in 

                                                        
11 This section draws upon: S Osella, ‘“Harmonic Bodies”: Intersex persons, Corrective Treatments, and Gender Violence 
in Italian Law. A Research Proposal’, in Lorenzetti A, M F Moscati, LGBTI Persons and Access to Justice (Wildy, 
Simmonds, and Hill 2015). 
12 According to A Domurat-Dreger: “Richard Goldschmidt was apparently the first biomedical researcher to use the term 
“intersexuality” to refer to a wide range of sexual ambiguities including what had previously been known as 
hermaphroditism.” (A Domurat-Dreger, ‘Ambiguous Sex or Ambivalent Medicine? Ethical Issues int eh Treatment of 
Intersexuality’ (1998) 28 Hastings Centre Report 24, 31). 
13 Publio Ovidio Nasone, Metamorfosi (Einaudi 2011) 346-388. 
14 G Warne, J Raza, ‘Disorders of Sex Development (DSDs), their Presentation and Management in Different Cultures’ 
(2008) 9 Review of Endocrinological and Methabolical Disorders 227. 
15 Consortium on the Management of Disorders of Sex Development, ‘Clinical Guidelines for the Management of 
Disorders of Sex Development in Childhood’ (2006), <http://www.isna.org/books/clinical_guidelines> accessed 6 
February 2015, 2. 
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non-normative genitalia), some others are not, and may be noticed at an older age or require complex 

analysis to be revealed.16 

The number of intersex people is hard to identify, as estimates differ considerably. For example, the 

historian, bioethicist, and internationally renowned expert on intersexuality Domurat-Dreger stated 

that the sex of 1 in 500 new-born children is doubtful,17 and the biologist Fausto-Sterling estimates 

that the phenomenon concerns 1.7 per cent of the population.18 Other approximations are more 

cautious, estimating the number of intersex persons not to be higher than 1 in 4,000.19 It has been 

suggested that intersexuality may be perceived as a very rare condition because of the absence of 

social awareness and public discussion about it. Indeed, it is sufficient to consider that its frequency 

is likely to be greater than Down Syndrome (1 in 1,000), or Albino births (1 in 17,000), conditions 

that may prima facie be considered more common.20 Be that as it may, intersexual persons do not 

represent only a minuscular fraction of the population. 

Although some forms of intersexuality may present risks for the physical health, and even life, of 

intersex persons,21 academics and activists also argue that “intersexuality is neither a social nor 

medical pathology: […] but it is a relatively common anatomical variation from the ‘standard’ […] 

just as skin and hair colour […].”22 To clarify, this thesis is not concerned with the medical treatments 

which are administered to preserve the physical health of intersex people, but only with those whose 

function is to determine the social – and, eminently, legal – gender of intersex children. More 

precisely, the thesis investigates how the law relies on such normalising practices in order to preserve 

individual categorisation, in order to pursue some (alleged and often heteronormative) public 

interests. Indeed, intersex treatments are also and – centrally – aimed at preventing negative social 

reactions, allegedly dependent on the hostility to sexual diversity –, and enable full identification with 

the assigned gender. 

                                                        
16 Consortium, 2006. 
17 A Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex (Harvard University Press 1998) 27. 
18 A Fausto-Sterling, Sexing the Body (Basic Books 2000) 53. 
19 A Balsamo, ‘Genetica e Sviluppo della Sessualità’ in F Facchini (ed), Natura e Cultura nella Questione del Genere 
(EDB 2015) 67. 
20 J David Hester, ‘Intersex(es) and Informed Consent: How Physicians’ Rhetoric Constrains Consent’ (2004) 25 
Theoretical Medicine and Bioethics 21, 24; see also J David Hester, ‘Intersex and the Rheotoric of Healing’, in Sytsma S 
(ed), Ethics and Intersex (Springer 2012). 
21 For instance, the Congenital Adrenal Hyperplasia (CAH), the dangerous consequences of which, however, are not 
linked to the masculinisation of feminine genitals that it entails (Consortium, 2006: 2). 
22 A Domurat-Dreger, ‘Shifting the Paradigm of Intersex Treatment’ (Isna, no date) <www.isna.org/compare> accessed 
19 January 2019. 
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2.2. A short History of Intersexuality and of its Medicalisation 

The history of intersexuality is enlightening because it provides great insights into the heated 

relationships between sexual ambiguity and society (and law as a part of the latter). There is no space 

here to provide an extensive historical account, but a few examples can be given of ‘hermaphrodites’ 

presenting classificatory problems for the determination of their social and legal positions. For 

instance, in the Augusti Iustiniani Digesta seu Pandectae, Ulpian pointed out the need to assign 

individuals male or female genders, claiming that the prevalent gender should be chosen over the 

other.23 From this attribution, important consequences may indeed have followed, as only men were 

enjoying a full citizenship status in the ancient Rome. Could a hermaphrodite be called to be a witness 

in inheritance matters?24 Could a hermaphrodite be nominated as an heir?25  

The middle ages were surely dark days for hermaphrodites. Yet, it has been at the dawn of modernity, 

as Foucault pointed out, that they became – so to say – a bigger social problem.26 The hermaphrodite 

was indeed “someone with two sexes [whom] one did not know whether to treat as a boy or a girl, 

whether or not he/she should be allowed to marry and with whom, whether he/she could become the 

holder of an ecclesiastical living, whether he/she could take religious order.”27 Hermaphrodites, in 

other words, were unintelligible for society and – for what matters here – the law, which were 

incapable of establishing their gender-based social and legal positions. Given the impossibility, or the 

great difficulty, of attributing a gender to them based on physical markers, persons with ambiguous 

sexual characteristics were usually ordered to choose to live as belonging to either one gender or the 

other, consistently and for the rest of their lives. Should they not abide by the order, they were usually 

prosecuted, and, sometimes, executed.28 

The problem of the ‘true sex’ of intersex people, and the determination of their social gender, was 

particularly pressing in the XIX century, when more in-depth medical research was carried out.29 

Persons whose genital morphology was somehow unusual started to call on physicians, who – not 

necessarily because of their patients’ requests – began to develop criteria to assign a ‘true sex’ to 

them. The search for a ‘true sex’ was undoubtedly also motivated by a genuine scientific interest.30 

                                                        
23 As we read in the Digestum (1, 5, 10) “Quaeritur: hermaphroditum cui comparamus? Et magis puto eius sexus 
aestimandum, qui in eo praevalet.” 
24 ‘Hermaphroditus an ad testamentum adhiberi possit, qualitas sexus incalescentis ostendit’ (Paul. D. 22, 5, 15, 1). 
25 ‘Hermaphroditus plane, si in eo virilia praevalebunt, postumum heredem instituere poterit’ (Ulp., D. 28, 2, 6, 2). 
26 See the historical reconstruction by M Foucault, Lessons at the Collège de France 1974-1975 (Verso 2003). 
27 Foucault, 2003: 65. 
28 Foucault, 2003: 65. 
29 The historical account on intersexuality and its medicalisation in the late XIX century largely relies on Domurat-Dreger, 
Hermaphrodites and the Medical Invention of Sex, 1998. 
30 Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex, 1998: 46. 
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Nevertheless, given the strict connection between sex, gender and sexuality, a stable sexual attribution 

was highly consequential on the entitlements and obligations of the person. Therefore, the diagnosis 

of a ‘true sex,’ besides all ambiguous appearance, was not only motivated by the need to make 

medicine progress towards a deeper knowledge of the human condition. More practically, it was also 

meant to avoid all those which were understood as ‘misunderstandings’ and ‘social perils’ dependent 

on sexual ambiguity. For instance, a ‘female-looking-true-male’ might have accessed sex segregated 

institutions, such as boarding schools and convents. Here, they might have ‘seduced’ the women 

present. In other settings, they might have ‘even’ married a man. Furthermore, hermaphrodites might 

have been hard to classify for legal matters, such as inheritance or voting rights.31 

The search for a ‘true sex’ motivated medical doctors to elaborate new taxonomies to classify 

hermaphrodites. The whole category of hermaphroditism was split in two. On the one hand, there 

were those individuals – the overwhelming majority – whose sexual morphology was undefined, but 

still presenting the markers (in those days, gonads) of ‘true’ maleness or femaleness. Those persons 

might have had puzzling genitals. However, since doctors were able to find those which were 

understood as the revealing signs of maleness or femaleness – ova or testicles –, they were only 

hermaphrodites in appearance. Hence, they were referred to as pseudo-hermaphrodites.32 Pseudo-

hermaphrodites might have been deceiving for the common person, but “for someone who knew how 

to observe and to conduct an examination [genital ambiguity] was no more than a disguise of 

nature.”33 On the other hand, there were the individuals – very few in number – who were in fact 

presenting the markers of both the masculine and feminine sex. Therefore they were referred to as 

‘true hermaphrodites.’34 

Domurat-Dreger has elucidated the reasons behind the adoption of such a taxonomy. The notions of 

pseudo/true hermaphroditism were introduced at a time – the late XIX century – when the 

‘homosexual’ made their ontological appearance as a human type, and when the feminist movement 

started its vindications. At the end of her analysis, she has concluded that this taxonomy, which 

resulted in the drastic reduction of the number of non-assignable individuals, is to be explained in the 

need to ground sexual difference, which was starting to blur in society, in biology. To support this 

conclusion, she has excluded the possibility of further scientific explanations, and also considered the 

social anxiety that was usually associated with hermaphroditism.35 

                                                        
31 Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex, 1998: 119. 
32 Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex, 1998:145. 
33 M Foucault, Herculine Barbin (Pantheon Books 1980) ix. 
34 Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex, 1998: 148. 
35 Domurat-Dreger, Hermaphrodites and the Medical Invention of Sex, 1998: 150. See also: E Dorlin, ‘Sexe, Genre, et 
Intersexualité: La Crise Comme Régime Théorique’ (2005) 18 Raisons Politiques 117. 
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Another major change in the medical approach to intersexuality took place in the 1950s. Starting from 

1955, Dr John Money, a sexologist, and his team started to develop a psychosexual theory that 

removed the centrality of biological factors to determine the ‘true sex’ of the person. They basically 

relied on what we now know as the sex/gender distinction. Money observed that – what we now call 

– gender identity was independent from physical characteristics. He believed that gender and 

gendered behaviour are the permanent outcomes of an imprinting that includes education and 

replicated social models and rules, the input of which influence the development of the individual in 

the early stages of life.36 Among the stimuli which influence gender identity, genitals were given a 

paramount importance:37 

“[A person] becomes acquainted with and deciphers a continuous multiplicity of signs 

that point in the direction of being a boy or a girl […] The most emphatic sign of all is, 

of course, the appearance of the genital organs.”38 

In Money’s understanding, confusion about sexual identity would have triggered misidentification 

with the attributed social gender and dysphoric ‘problems.’39 The person, assigned with a gender at 

birth, should their genitals have been ambiguous, might have developed a – avant la lettre – trans 

identity, a condition perceived to be at odds with mental and psychological health.40 

Besides the anxieties related to the possibility of developing a dysphoric identity, ambiguous genitals 

were considered to be a challenge for an integrated social life, especially in the sexual and emotional 

sphere. Indeed, the possibility of heterosexual penetrative sex would have been impacted upon.41 

From this point of view, children with a micropenis, or without a penis (aphallia), could have been 

the object of derogation and derision by their peers – e.g. locker room anxiety. Similarly, shortened 

vaginas were incapable of penetration, at the detriment of heterosexual intercourse and reproductive 

potential, thus revealing the heteronormative assumption underlying intersex normalisation.42 

Money’s approach is remarkably different from the one which characterised the search for the true 

sex in biological markers, especially in the weight given to psychological identification. Nonetheless, 
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the way he proposed to treat intersexuality “has much of the same effect intended by the conceptual 

and practical treatment of intersexuality of the [XIX] century: to keep two clear sexes and to retain 

the notion that heterosexuality is normal and homosexuality is not.”43 

As a consequence of the apprehensions about sexual variance generated among medical doctors, but 

also families of intersex persons,44 the latter – and children in particular – became the subject of 

medical protocols aimed at avoiding genital ambiguity. After gender assignment, perhaps the most 

complex part of the procedure, based on the careful observation of all biological markers (mainly 

gonads, hormones, and chromosomes), the surgical and hormonal therapies could take place. If the 

outcomes of the examination suggested the feminine assignment, treatments were to be administered 

to ensure the genital anatomy which is usually associated with the feminine gender. For instance, 

vaginas were reconstructed to be suitable for penetrative – implicitly heterosexual – sex, while big 

clitoris and labia were excised to be in line with aesthetical standards.45 With children assigned to the 

male gender, very practical considerations also used to play a determinant role, in consideration of 

the technical limitations to phallus reconstruction. Therefore, in the application of what has 

sometimes been referred to as the ‘it’s-easier-to-dig-a-hole-than-build-a-pole’ approach, when 

phalloplasty was not a viable option, boys were ‘feminised.’ In other words, they would be reassigned 

to the feminine gender and subjected to surgeries and hormonal treatments aimed at making their 

anatomy conforming to feminine social standards.46 All these therapies had to happen as fast as 

possible, at the latest at 18 month. 47 Further surgeries may then have followed in adolescence, when 

hormonal therapies could usually be administered to ‘normalised’ persons.48   

Parents were advised to keep the initial condition of intersexuality completely secret, and never to 

reveal it to anybody, the child included.49 The child was to be reared in the newly attributed gender, 

and to be exposed to adequate gendered behaviours in the family. It is interesting to note that “the 

culturally and historically defined aspects of sex different behaviour [were judged to be] 

inconsequential to the child’s own gender differentiation. [On the other hand, the education should 
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have delineated] at a minimum, the reproductive and erotic roles of the sexes.”50 Technological 

innovations notwithstanding, the bulk of this model is reported to be applied even today, and 

constitutes the ‘standard therapy’ for cases of atypical genitalia.51 The only innovation that can be 

found is the feminisation of male-assigned children, which seems to be questioned nowadays. At any 

rate, no actual data is available about its actual administration.52 

Over the last twenty years, Money’s protocols have been increasingly contested. To begin with, the 

malleability of gender has been considered unconvincing. In fact, the possibility of gender dysphoria 

as a consequence of Money’s protocols (especially the feminisation of biological males) became a 

permanent concern. As one aim of normalisation was also favouring cis gender identification, the 

concrete possibility of future dysphoric states is evidently consequential, as it undermines the very 

rationale of corrective treatments.53 

Moreover, the heavy drawbacks of intersex treatments have become increasingly clear, with 

concerning human rights considerations, which have been discussed and condemned by international 

human rights institutions.54 Firstly, intersex surgeries, including the ones which do not entail the 

gender reassignment of the child, have been reported to cause diminished sexual sentivity, 

dysfunction, and pain. Often, they involve the loss of reproductive capacity of the intersex person. In 

more detail, vaginoplasty is a complex, painful, and dangerous operation. Post-surgical complications 

and infections are common. A long sequela of operations may be required. Later in life, sexual 

intercourses may be difficult due to lack of natural lubrication, and the sensation of bowel 

obstruction.55 Moreover, scar tissue may form, limiting the elasticity of the tissues and therefore 
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pleasure during intercourse.56 Reduction or excision of a big clitoris may entail loss of sensitivity, 

chronic genital and urinary infections, and – again – pain during sexual acts.57 Masculinising 

treatments may also be long and painful, and they can put children’s health at severe risk.58 Hormone 

treatments are not safe either. Especially when administered during childhood, some of their common 

side-effects are prostatic hypertrophy, reduced fertility, changes in libido, acne, male pattern balding, 

and high blood pressure.59 Hormone treatments are also associated with behavioural and 

psychicological alterations.60 

Moreover, the medical protocols, combined with the condition of secrecy and shame associated with 

intersexuality, attempt to the psychosexual wellbeing of intersex people.61 They may cause 

“depression, suicidal attempts, failure to form intimate bonds, sexual dysfunction, body image 

disturbance and dissociative patterns, consequences that are very close to those of sexual abuse.”62 

Tellingly, recent studies have found higher rates of suicides and self-harming behaviours among 

intersex people,63 comparable to survivors of sexual assault.64  

2.3. Intersex Movements and Requests 

To conclude this introductory section, a few remarks should also be given on the birth of the intersex 

movement and its normative agenda.65 A key figure in the development of intersex awareness has 

been Bo Laurent (previously known as Cheryl Chase), who, having been normalised himself at a 

young age, founded the Intersex Society of North America (ISNA) in 1993.66 ISNA aimed to stop 

intersex treatments and normalising protocols and provide a network of support for intersex persons. 
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Moreover, ISNA was also advancing claims of an intersex identity. Along with this brave 

mobilisation, as of the 1990s, the interest in intersexuality has spread throughout many different 

academic disciplines. 

Intersex activism is now a composite reality, diverse in its claims and strategies. The common trait is 

the struggle against normalising treatments, the stigma and secrecy associated with them, and the 

insistence on having adequate services to support intersex people and their families.67 A moratorium, 

it has been argued, indeed seems to be the safest strategy to ensure an effective stop of intersex 

normalisations.68  There are also more divisive issues. Firstly, there is a recurring debate on the nature 

of the relationship with the medical community, whether this should be more resistance or alliance 

oriented. Secondly, there is a debate on the use of a disability or a gender framework to promote 

intersex rights. Thirdly, the movement is also divided on the need to make identity claims. Some 

people feel more inclined towards to a disability discourse: they may reject the existence of an 

intersex identity and a queer identification. This position is also common among parents of intersex 

children. Other voices insist on relying on queer theory, opposing the gender binary, vindicating an 

intersex identity.69 

The relation between intersex and LGBT groups has also proven complicated at least in one of the 

jurisdictions discussed in this thesis. A recent report on the UK has highlighted the perceived risk of 

some intersex activists that their instances might be overshadowed in the larger sexual orientation 

and gender identity advocacy. By losing the focus placed on unnecessary medical treatments, they 

have expressed concern with being overall minoritarian within LGBT groups.70 Moreover, 

assimilation with LGBT groups may be perceived as a risky strategy, projecting the stigma which is 

suffered by these groups onto intersex advocacy, somewhat weakening its image by associating it 

with – supposedly – more controversial issues. Some intersex people, in other words, may want to 
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“distance themselves from the social stigma associated with LGB people.” 71 Reports on Italy and 

France are, to date, missing. 72 

This has reflected on the preferred terminology. On the one hand, those who reject the identitarian 

conception of intersexuality prefer the DSD acronym, meaning difference/disorder of sexual 

development. They argue that DSD is a more precise definition of the condition, in specific medical 

terms, and avoids the stigma associated with ‘intersex.’ DSD, some argue, will move the attention 

from the alleged necessity to create a ‘normal’ appearance to the protection of health and wellbeing 

of the persons with a different sexual anatomy. They further argue that people with conditions which 

are not traditionally considered to be a form of intersexuality, but which may be equally subject to 

normalising treatments, may feel excluded from the ‘intersex’ label.73 On the other hand, those who 

claim an intersex identity, and challenge the sexual binary, feel more attached to the term ‘intersex.’74 

Despite its internal divisions, the intersex movement has achieved considerable results. To begin 

with, new guidelines for the treatment of intersexuality have been drafted by international teams of 

doctors and experts. Although examining those goes beyond the scope of the thesis, it is worth noting 

that some of those seem aimed at preventing irreversible mistakes in gender attribution, while others 

are focused on protecting the psychophysical health of intersex persons. Some of the newly drafted 

protocols are based on the idea that intersex people are normal, with relatively uncommon but non-

pathological anatomical variations, and as such must be accepted and supported. 75 This does not 

prevent the more established normalising treatment taking place, which, in some cases, are also 

seemingly required by law (as in the Italian jurisdiction). 

As aforementioned, international soft-law has proven receptive to intersex claims, with a number of 

institutions raising their voice to curb intersex normalising practices.76 In some jurisdictions, the 
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requests of intersex people were welcomed, especially with regard to the intersex normalisation. In 

Malta, for instance, intersex treatments have been banned through legislation.77 In Colombia, the 

constitutional jurisprudence has also provided a rich framework for the protection of intersex 

children, even though no moratorium has been declared.78 Again, less consensus has been reached as 

to the recognition of a third gender. While, undoubtedly, some voices have been raised in favour, 

others would rather concentrate on general patterns of discrimination against sexual diversity, without 

the need to have a legal, third-gender category assigned.79 In other jurisdictions, a third-gender has 

been recognised by law; this happened mostly – but not exclusively –80 in the presence of a plurality 

of traditional gender identities.81 

3. Trans: A Social, Medical, and Legal Phenomenon  

3.1. An Essential Terminology of Trans Identities 

The present section aims at introducing the trans identity, its medicalisation, and the claim to gender 

recognition often made by trans people. A first, fundamental, notion is that of gender identity. 

Following trans theorist Bornstein, this thesis defines gender identity as the sense of belonging to one 

or another gender, but also the willingness to live in it.82 Gender identity is to be distinguished from 

gender expression, which is “how we put out gender identity into play out in the world – and like 

gender identity, the manner in which we express our gender(s) is for us alone to decide.” Gender can 
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find expression in clothing, behaviour, and attitude. It is a relational concept, as “gender expression 

is how we garner a desired gender attribution from others.”83  

In this thesis, trans people are one of the main protagonists. ‘Trans’ – mostly as an adjective, such as 

‘trans person’ or ‘trans identity’ – is the blanket term to refer to all those persons whose gender 

identity is inconsistent with the gender attributed to them at birth on the basis of physical 

examination.84 On the contrary, ‘cis’ – again, mostly as an adjective – refers to those people whose 

gender identity is consistent with the cultural expectations associated with their bodily characteristics. 

It is worth noting that, recently, the term ‘trans*’ has also been introduced. While ‘trans’ (no asterisk) 

refers to ‘trans men’ or ‘trans women’ (binary identity), ‘trans*’ (with asterisk) refers to all non-cis 

gender identities.85 Other authors still use ‘trans, trans*, or transgender’ as synonymous to indicate 

people who experience “transgenderism,” that is “the need to express gender, either variably, 

occasionally, or constantly, opposite to the gender expression culturally expected of a person of their 

sex.”86 As a matter of convenience, this thesis will rely on this last understanding, and trans, trans*, 

transgender will be treated as essentially synonymous. To clarify the concept at the outset, the 

anatomy of trans people is usually gender-normative at birth, that is, in possession of physical 

characteristics which are usually associated with maleness or femaleness. 87 

As the most generalist term, ‘trans’ is a genus which covers a plurality of subcategories. It includes 

transsexual people, those who underwent, are currently undergoing, or will undergo the medical 

treatments – hormonal and/or surgical – to acquire the physical characteristics of the ‘opposite’ 

gender. Examples of gender confirmation, also known as sexual reassignment, surgery/ies may refer 

to the ones performed on primary and secondary sexual characteristics. As to the former, these may 

include, for transsexual men, the removal of uterus and ovaries, and sometimes also phalloplasty 

(reconstruction of a phallus); for transsexual women, vaginoplasty (creation of a vagina), clitoroplasty 

(of a clitoris) and labioplasty (of the labia). When mentioning the medical treatments on secondary 

sexual characteristics, all the surgical and medical therapies not directly involved in reproduction, 

related to the physical appearance associated with the masculine or feminine gender, will be referred 

to. For instance, they can be breast augmentation or removal, interventions on the vocal chords, 

epilation or growth stimulation of body hair, elimination of the Adam’s apple, and the overall 
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feminisation or masculinisation of facial traits.88 Hormonal therapies, aimed at acquiring the 

secondary sexual characteristics associated with the gender one wants to express, are also routinely 

undergone. 

From the legal point of view, transsexuality has become a sort of ‘icon’ of the trans condition. In 

other words, transsexual people have come to represent the primary subject in the eye of the law, to 

which the rules on gender recognition have virtually always been tailored. Courts and legislators have 

often presumed that all trans people are transsexual people, conflating the trans condition and 

transsexuality. As we will see throughout the following chapters, trans people have consistently been 

defined as fragile and weak, most in need of gender recognition to ensure their survival. They have 

often been described as sickened by their own bodies. In other words, their principal characteristic 

was the mismatch between their gender identity and their corporeality, as if they were “trapped in the 

wrong body.”89 This has brought to the definition of a – so to say – true trans person (i.e. the 

transsexual person trapped in the wrong body) vis-à-vis the others. Only the former, for a long time 

– and still, to some extent, today – has been deemed worthy of gender recognition. The latter has been 

seen as lacking seriousness and commitment.  

Here, it is worth mentioning that “transsexualism” has also been the official name of what was defined 

as a mental disorder by the American Psychiatric Association in the third edition of the Diagnostic 

and Statistics Manual of Mental Disorders, a widely relied on manual in psychiatric practice. In this 

sense, transsexualism was understood as characterised by the need to bring the lived gender in line 

with the bodily characteristics of the individual. Another pathological understanding of 

transsexualism associates it with a physical pathology, and not a mental disorder, alleviated by means 

of gender reassignment treatments, aimed at reducing the body/mind misalignment. In this latter 

sense, transsexualism is understood as a form of physical intersexuality.90 

The trans condition may also include a plurality of other identities. For instance, legal scholar and 

trans expert Whittle adopts a more restrictive understanding of the term ‘transgender’ and 

‘transgenderism,’ and refers to people who identify with the opposite gender, but do not need to 

undergo medical treatments. Transgender still refers to a binary identity in this sense. Another 

category included under the ‘trans’ umbrella may be cross-dressers or transvestite people, who may 

dress up as members of the opposite gender, without identifying with it.91 The trans identity 
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understanding may also refer to other pluralities: “genderqueer, genderfluid, non-binary, genderfuck, 

genderless, agender, non-gendered, third gender, two spirit, bigender, trans man and trans woman.” 

Others avoid any definition at all.92 

The array of trans identities, as this very brief terminological explanation hints at, is extremely varied. 

Creating taxonomies would likely redeploy dynamics of identity assignment that trans people contest 

themselves. However, solely to offer an example of the complexity of trans identities, without the 

pretension of exhaustiveness, one could consider the sociological inquiry carried out by sociologists 

Ekins and Kings.93 They identify four categories of trans people. The first one is qualified as the trans 

of “migrating,” characterised by a binary, and permanent, migration to the ‘other’ – male or female 

– gender. This is the trans category most referred to in legal and scientific discourse. The permanent 

substitution of physical characteristics is defined as typical of this category of trans persons. 

Transsexual people, but also transgender people who permanently live in the other gender without 

the necessity of physical transformation, belong to this category. The second category is referred to 

as the “oscillating” trans. This category is characterised as the “movement to and fro between male 

and female polarities, across and between the binary divide. The essence of oscillating is that stays 

on either side of the binary are temporary ones and not permanent as in migrating.”94 While the first 

category was associated with the idea of migration, the oscillating trans could be associated with the 

idea of ‘tourism.’ This means that there would be a sense of ‘home’ and a sense of ‘away’; a home 

gender, and the one which is explored. The most iconic oscillating trans identities may be cross-

dressers and drag queens/kings. 

The third category of trans people which Ekins and Richards refer to is that of “negating” trans,95 the 

members of which ‘undo’ their gender. While the migrating and oscillating trans were characterised 

by substituting, concealing, or implying their gender characteristics, and – either permanently, or 

temporarily – assuming the features another one, the negating trans is more focused on removing. A 

typical identity which belongs to this category is that of (self-referring) ‘sissies,’96 who voluntarily 

negate aspects of the male birth-assigned gender, positioning themselves as neither males nor 

females. Finally, a fourth category of trans persons is that of “transcending,” or trans of beyond.97 

While negating trans were concerned with ungendering themselves, transcending stories are 

                                                        
92 ‘What Does the Asterisk in Trans* Stands For?’ (nd) <https://www.itspronouncedmetrosexual.com/2012/05/what-
does-the-asterisk-in-trans-stand-for/> accessed 22 January 2019, in Wallbank, 2015: 469. 
93 Ekins and King, 2006.  
94 Ekins and King, 2006, 97. 
95 Ekins and King, 2006, 143.  
96 Ekins and King, 2006, 145. 
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characterised by a redefinition of the body and gender in an attempt to ‘subvert and/or move beyond 

the binary divide.’98 In this identity, the conscious political stake becomes more evident, as the stories 

of gender outlaws are usually associated with anti-binary political activism. 

3.2. The Ongoing Pathologisation of Trans Identities 

The trans condition is historically closely connected with medicalisation.99 While trans people have 

existed and lived all along, the very notion of ‘transsexuality’ was arguably produced in a medical 

setting by the work of Dr Cauldwell, who credits himself with having coined the term, and Dr Harry 

Benjamin in the mid XX century.100 This notion posited that they were individuals who wanted to be 

members of the opposite sex, felt disgust towards their anatomy, and were hence eager for gender 

confirmation surgeries.101 Transsexuality is still associated with psychiatric diagnosis, followed by 

the medical transformation of one’s physical characteristics. It is important to emphasise that, in the 

legal narrative of the jurisdictions discussed in this thesis, the figure of the transsexual person has 

almost completely overshadowed the many forms of diverse gender identity, becoming the ‘trans’ 

person par excellence. 

The trans condition is still considered to be a pathological condition, even though significant 

developments have been taking place in the field. In 1980, ‘transsexualism’ was included in the third 

edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-III) of the American 

Psychiatric Association, a handbook widely relied on by mental health professionals. The criteria for 

the diagnosis evolved over time. However, a constant feature is a divergence between the birth-

assigned, physical, sex and the “psychological sex (gender).”102 In the DSM-III, transsexualism was 

closely linked to the need of physical intervention. The diagnosis was “little else than a search for the 

‘true transsexual’ to admit for hormone and surgical treatments,”103 in a spirit of checks and controls 

which has been emphatically qualified as “hermeneutics of suspicion.”104 The core criteria for the 

diagnosis were the discomfort about one’s anatomic sex, and the desire to live as a member of the 

opposite sex and get rid of the anatomical characteristics of the birth-assigned gender.105 In the 

                                                        
98 Ekins and King, 2006, 181. The category of ‘gender outlaw,’ which became more known to the public thanks to the 
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subsequent editions of the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV; DSM-

IV-TR), transsexualism was replaced with “gender identity disorder.” The symptoms for a diagnosis 

included at least one criterion related to – paraphrasing – gender misalignments106 associated with a 

“persistent discomfort with one’s sex or a sense of inappropriateness in the gender role associated 

with that sex.”107 

The formulations provided in the DSM-III, IV, and IV-TR have been subject to numerous 

criticisms.108 Firstly, they assumed the need of bodily transformation as a fundamental criterion for 

the diagnosis.109 They have also been criticised for relying on stereotypical notions of maleness and 

femaleness.110 As early as 1982, the sociologists Billings and Urban reported that “the ways patients 

prove their gender and physicians’ cognitive frameworks for evaluating these claims are both 

grounded in common sense knowledge of how gender is ordinarily communicated in everyday 

life.”111 This may have included questions about the toys the trans person used to play with as a child, 

whether they were ‘masculine’ or ‘feminine.’112 Additionally, post-transition heterosexuality was – 

and still may be – relied on as a confirmation of a genuine identification with the opposite gender. 

Moreover, stereotypical sexual practices may also be looked for in search of similar confirmation. 

For instance, there are testimonies which report questions addressed to trans people to understand 

their sexual role, whether they were ‘dominant’ or ‘submissive,’ the former being associated with 

masculinity, and the latter with femininity.113 Therefore, as the World Professional Association for 

Transgender Health pointed out, exceptions to the gender rule – or even stereotypes – may be the 

object of a process of pathologisation, where cultural and personal diversity become the insignia of a 

condition which is considered as an illness.114 

Trans advocates and activists have insisted on the fact that gender variance is an identity, and not a 

pathology or a disorder. They argue that pathologisation stigmatises gender non-conformity, and 

                                                        
106 Such as: “stating to be the other sex; frequent passing as the other sex; desire to live or be treated as the other sex; the 
conviction that he or she has the typical feelings and reactions of the other sex” (Cohen-Kettenis and Pfäffling, 2010: 
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Social Problems 266. 
109 Cohen-Kettenis and Pfäffling, 2010: 502. 
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114 WPATH-World Professional Association for Transgender Health, Board of Directors, WPATH De-
Psychopatholgisation Statement (2010) <http://tgmentalhealth.com/2010/05/26/wpath-releases-de-
psychopathologisation-statement-on-gender-variance/ > accessed 10 October 2016. 



 37 

subjects it to the control of the medical profession.115 The stereotypical contents of the diagnosis of 

gender identity disorder – or, in the new terminology, gender dysphoria – make any non-stereotypical 

gender expression a pathology, and therefore reinforce the current sexist societal structure.116 Trans 

activists lament that pathologisation is a significant cause of distress. Firstly, it severely impacts 

health and wellbeing, because of the stigma often attached to mental illness. Secondly, the 

pathologisation of the trans condition legitimates the highly medicalised control over trans identities, 

especially in legal matters (such as gender recognition), which is often a source of great distress. 

Thirdly, since only trans identities are pathologised, and cis are not, the burden of this condition is 

discriminatorily placed upon trans people’s shoulders.117 

Moreover, as legal scholar and expert on trans issues Spade has pointed out, “the medical narrative 

[…] shores up traditional notions of gender dichotomy and compulsory heterosexuality.”118 On the 

basis of Foucault’s critique of the creation of categories of illness, Spade says that the whole process 

of diagnosis and treatment may easily end up regulating gender expression, leaving space only to 

those persons who are capable of passing the various phases of the test.119 It must be stressed that 

transsexualism, among the various trans conditions, seems to be the one which is the less challenging 

to the gender binary and “[c]ontaining gender distress within “transsexualism” functions to naturalize 

and make healthy dichotomized, birth-assigned gender performance [as it] permits only the 

production of gender-normative altered bodies, and seeks to screen out alterations that are resistant 

to a dichotomized, naturalized view of gender.”120 Furthermore, the need for distress and impairment 

as an essential component of medical scrutiny has been criticised, considering that there are trans 

people perfectly happy with their trans identity.121 Moreover, the fact that the diagnosis persisted even 

after transition has also been subject to debate. The persistence of the diagnosis of a mental illness 

could potentially hinder the social life of the treated persons.122 

Given these criticisms, a new set of criteria was drafted in order to be ‘dimensional,’ that is, gradual, 

fluctuating, acceptable, and non-stigmatising for the persons concerned.123 The results have been 

                                                        
115 M Burke, ‘Resisting Pathology: GID and the Contested Terrain of Diagnosis in the Transgender Rights Movement’, 
in McGann P, DJ Hutson (eds) Sociology of Diagnosis (Emerald 2011) 192. 
116 Burke, 2011: 194. 
117 JT Theilen, ‘Depathologisation of Transgenderism and International Human Rights Law’ (2014) 14 Human Rights 
Law Review 327, 331-332. See also: JT Theilen, ‘The Long Road to Recognition: Transgender Rights and Transgender 
Reality in Europe’, in Schreiber G (ed), ‘Transsexualität in Theologie und Neurowissenschaften. Ergebnisse, 
Kontroversen, Perspektiven’ (De Gruyter 2016). 
118 D Spade, ‘Mutilating Gender’, in Whittle S, S Stryker (eds) The Transgender Studies Reader (Routledge 2006) 319. 
119 Spade, 2006: 319. 
120 Spade, 2006: 319. 
121 Cohen-Kettenis and Pfäffling, 2010: 503. 
122 Cohen-Kettenis and Pfäffling, 2010: 504.  
123 Cohen-Kettenis and Pfäffling, 2010: 506. 



 38 

enshrined in the 2013 DSM-V.124 The criteria to diagnose gender dysphoria in adolescents and adults 

build on “a marked incongruence between one’s experienced/expressed gender and assigned gender, 

of at least six months’ duration, as manifested by at least two” of a plurality of symptoms. These 

include the ‘incongruence’ of sexual characteristics with gender identity, a strong desire to get rid of 

them and/or acquire the sexual characteristics of the other gender, the feeling of belonging in another 

(not necessarily the opposite) gender, the desire to be treated accordingly, and a strong conviction of 

having the feelings and reactions of another gender.125 To different degrees, adults with gender 

dysphoria “may adopt the behaviour, clothing, and mannerisms of the experienced gender; they feel 

uncomfortable […] in their [birth-]assigned gender.” Yet, they do not necessarily fall under the 

binary.126 The criteria to diagnose gender dysphoria in children rely, more evidently, on stereotyped 

notions of masculinity or femininity, as rough and tumble behaviour is associated with masculinity, 

while preference for in-house games, female playmates, and dolls is associated with femininity. 

Along with the primary sense of discomfort and misidentification typical of adults and adolescents, 

non-normative behaviour is also considered.127 The definition in the DSM-V insists less on the gender 

binary and focuses more on the dysphoric feelings, that is, the sense of discomfort with one’s birth 

assigned gender. Despite the advancements of this definition, however, it has also been subject to 

criticisms. An argument was made that the diagnostic framework of the DSM-V continued to be 

underpinned by the “essentialist, heteronormative assumptions” rooted in the gender binary.128 The 

diagnosis of gender dysphoria, still centred on the feeling of misalignment, has also been criticised 

for being stereotypical, and influenced by clinical gender identity practice.129 

Similar developments have also engaged the World Health Organisation International Classification 

of Diseases. In the 10th edition (ICD 10), the first to contain a specific reference to the condition, the 

trans condition was reduced to transsexualism, and was defined as “[a] desire to live and be accepted 

as a member of the opposite sex, usually accompanied by a sense of discomfort with, or 

inappropriateness of, one's anatomic sex, and a wish to have surgery and hormonal treatment to make 
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one's body as congruent as possible with one’s preferred sex.”130 In 2011, the WHO asked the 

Working Group on Sexual Disorders and Sexual Health to update the International Classification of 

Diseases, taking into consideration the criticisms addressed to the stigmatising criteria enunciated in 

the ICD-10.131 In order to ease the condition of trans people, the Working Group recommended the 

creation of two diagnoses (Gender Incongruence of Adolescence and Adulthood and Gender 

Incongruence of Childhood), to be removed from the Mental and Behavioural Disorders to an 

apposite chapter dedicated to gender and sexual health, in order to de-stigmatise the condition.132 On 

18 June 2018, these recommendations were welcomed, and the ICD-11 now considers “gender 

incongruence” not as a mental disturbance, but rather as a (pathological) condition affecting gender 

and sexual health. As to the criteria for its diagnosis, they seem to reproduce a definition very similar 

to the one given in the DSM-V.133  

While the pathologisation of the trans condition shows some inherent problems, as has become 

apparent, it must be mentioned that the attitude of trans people towards medicalisation is not 

immovable.134 As said, some strongly oppose pathologisation, whereas others have demonstrated 

concerns related to de-pathologisation. Especially in relation to the need for state funded health care, 

de-pathologisation could compromised this.135 Leaving the discussion about the advantages and 

disadvantages of pathologisation aside, it is still hardly to be denied that the pathologisation of trans 

identities persists, and constitutes the basis for an overall medicalisation. As this thesis shows, this 

plays a central role in the legal treatment of the trans condition. The pathological construction of 

gender identities, and the pathological subject that they have created – with their dysphoric feelings, 

desire for physical transformation, stereotyped behaviour, and (most prominently in Italy) 

heterosexual orientation –, are the essential conditions on which individual gender identity can be 

negotiated. 
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3.3. The Right to Gender Recognition 

Trans people have advanced a plurality of demands to obtain protection from the systemic violence 

which they often have to face.136 This thesis will not focus on the many particular instances that trans 

people and movements have put forward. Instead, this work concentrates on the right to gender 

recognition: the entitlement to be legally treated according to one’s gender identity, or, in other words, 

to legally determine one’s own gender legal status, and be registered as such. Such a right, we will 

see, has been at the core of the litigation in France, Italy, and England, where individuals advanced 

this demand for a plurality of reasons connected to family law, entitlements to social welfare, or the 

use of gender segregated facilities. The demand to have one’s gender identity recognised under law, 

at least in the selected jurisdictions, dates back to the 1970s at least. Individuals asked to be recognised 

in the gender they acquired, often through medical transformation, in order to make their legal and 

lived identity coincide.  

Demands for identity recognition have had a central place in trans advocacy. Increasingly, activists 

and scholars have advocated a right to gender recognition purely based on the self-determination of 

the individual. Under such a model, which will be referred to as elective identity, individuals are free 

to self-identify in the (gender) category that they see fit for themselves, with no need for external 

assessment or validation.137 In case of gender election (or self-ascription/definition), individuals can 

obtain legal categorisation in the binary (or non-binary) gender that they, and no one else, consider 

appropriate for themselves. The adoption of such a model would constitute a paradigmatic change of 

the model of gender ascription, which characterises the three jurisdictions discussed in this thesis. 

Identity ascription relies indeed on an external authority – such as a doctor or a judge – to approve 

the categorisation of the individual. External controllers, usually deemed to be experts, are called to 

verify the presence of identity markers, for instance biological or social standards.138 

Advocacy for gender election dates back, at least, to the 1990s. A first step in the articulation of such 

a claim was taken on 4 July 1996, when the International Conference on Transgender Law and 
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Employment Policy adopted an advocacy statement called the International Bill of Gender Rights.139 

In this document, several rights were proclaimed. Among those more connected to identity 

recognition, one can find the right define one’s own – trans or cis – gender identity freely from gender 

standards (Art 1); the right to the free expression of one’s self-defined gender identity (Art 2); the 

right to access gender segregated spaces and facilities, and engage in gender segregated activities 

according to one’s own gender identity (Art 4); or the right to preserve the control of one’s own body 

and to be free from involuntary psychiatric diagnosis and mandatory treatments (Art 6); and the right 

to marry in one’s lived gender (Art 9).140 

In a similar, yet less radical, vein, the 2006 Yokyakarta Principles, a highly influential advocacy 

statement, enunciated a right to gender recognition before the law.141 Gender identity (as well as 

sexual orientation) is said to constitute a determinant aspect of one’s self-determination, freedom and 

dignity (Principle 3). Similarly, the Yogyakarta principles clarify that no person shall undergo 

medical treatments to have their identity recognised (Principle 3). Yet, no explicit mention was made 

of psychiatric and psychological assessments. In this sense, the Yogyakarta principles still seemed to 

be anchored in a model of gender ascription, as some forms of validation continued to be permitted. 

As queer legal scholar Gross highlights, the Yogyakarta Principles right to gender recognition was a 

freedom to move between genders, but not beyond them, leaving the very structure of gender 

unquestioned.142 A shift towards gender election is present in the 2017 edition of the Yogyakarta 

Principles (+10), where the right not to be registered when unnecessary is enunciated. Gender 

recognition is here defined by the absence of all external controls, and not only by a – more or less 

intense – demedicalization (Principle 31). The Yogyakarta Principles +10 envision a system where 

the individual is the fundamental depositary of the right to determine their own categorisation. 

A right to gender recognition based on elective identity has been seldom enunciated in national laws. 

To the time of writing, only a handful of jurisdictions have legally granted this possibility.143 Even 
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rarer is the constitutional foundation of such a right, which, to date, seem to have only been found by 

the Constitutional Court of Colombia.144 In international human rights law, to date, only the Inter-

American Court of Human Rights seems to have recognised such a right, in a 2017 advisory 

opinion.145 

Why is such a claim so central? As underlined by NGOs,146 public bodies,147 and scholars,148 the 

concrete possibility to live in the gender of identification is largely dependent on legal recognition. 

As we will see, gender recognition appears crucial in a plurality of aspects, such as the possibility to 

marry, use the appropriate gender segregated services, be protected by criminal law, or enjoy social 

security. Besides, the mismatch between the lived gender and the lack of legally recognition of this 

identity has been described as a major impediment to the full enjoyment of life opportunities.149 This 

serious impairment to the autonomous life of trans persons is testified in the jurisprudence of the 

European Court of Human Rights. Many cases were brought before the Court by trans persons 

exasperated by the negative consequences resulting from the lack of appropriate documentations. 

Indeed, the exclusion from gender recognition often results in the worsening of trans people’s social 

conditions, with the effect of triggering a vicious cycle of social deprivation, poverty, and lifestyles 

which increased their vulnerability, such as prostitution or criminal activity.150 

Gender recognition acknowledges one’s worth within society – that is, the recognition of one’s social 

and love relations, respect of their autonomy and fundamental rights, and acknowledgement and 

appreciation of one’s identity.151 This cultural acceptance, as sociologist Hines argues, has important 

implications in terms of a sense of belonging, and feelings of acceptance and inclusion.152 Moreover, 

the socio-economic aspect of gender recognition is important in terms of redistribution of resources 

and opportunities. Achieving social and cultural acceptance may indeed be crucial – if not sufficient 

– in overcoming discrimination, and, to some extent, socio-economic deprivation.153 

Gender recognition is so important that even the free acceptance of the preconditions, such as a 

psychiatric diagnosis or gender confirmation treatments, which are often imposed on gender 
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recognition, has been called into question. As the alternative is a significant hindrance to citizenship 

rights, trans persons may find themselves having to pick the lesser of two evils: either conforming to 

the diktat of the law – and thus accepting physical, moral, and also familiar infringements – or living 

without gender recognition – and facing the socio-economic consequences thereof. Unsurprisingly, 

the preconditions on gender recognition, especially the medical ones, have been defined within legal 

scholarship as “an offer which cannot be refused,”154 which requires a consent signed “with invisible 

ink.”155 It is also no accident that the sociological literature has found that trans applicants often act 

strategically, and use rehearsed narratives to ensure recognition.156 

One last specification is called for. The notion of gender recognition that this thesis mainly 

investigates is the change of the state assigned civil status. However, as the chapter focusing on 

England exemplifies, recognition is a far more complex notion, which cannot always be seen as a 

‘unified,’ one-for-all process. Gender recognition may also take place for a single purpose, for 

instance, obtaining recognition for the use of a shared gendered restroom. Or, it may take place for 

all purposes except one, for example, being legally recognised as a member of the lived gender, with 

one specific limit, such as being detained in the prison ward according to one’s birth-assigned gender. 

In all these cases, recognition is not (necessarily) associated with a change of one’s legal status under 

state law for general purposes, but simply with being treated in accordance to one’s gender identity 

with specific reference to one purpose. This characteristic of gender recognition is more evident in 

England, where the right to gender recognition was only granted in 2004, and courts started to 

recognise people in their lived gender for single purposes before that date.157 This allows us to 

anticipate a conclusion that will be further explored in the coming chapters. As legal scholars Cooper 

and Renz have recently argued, given the plurality of legal settings in which one may express their 

legal identity, gender identity is an ‘inconsistent’ status, varying according to the balance of principles 

– in the shape of fundamental rights or public interests – to be performed in each circumstance.158 
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II. GENDER CATEGORIES AND SUBJECT CREATION 

1. Introduction 

The law categorises individuals according to their gender. Such a categorisation is more than a 

representation of a factual reality. Categorisation creates legal personalities, individuals are sorted in 

line with one (or many) of their characteristics. It establishes a different legal status, in order to 

achieve pre-determined objectives, which are commonly sorted between public interests and 

fundamental rights. In this sense, gender categories are a tool to pursue legal objectives. 

Moreover, gender categories are the expression of deep seated perceptions about individuals, their 

gender and sexuality. In fact, they are an expression of heteronormativity which is represented, to a 

greater or lesser degree, in the three jurisdictions discussed in this thesis. As the coming chapters 

demonstrate, the gender binary, and its stability, have long been related to maintaining established 

and acceptable forms of heterosexual families. However, a change is taking place in this field. Stable 

gender binary is also increasingly supposed to be important for the sake of women’s equality, 

especially in relation to affirmative forms of action intended to achieve substantive equality, as well 

as to the preservation of women’s privacy and (sense of) safety in gender segregated facilities. 

Given the importance attributed to gender categories, it is hardly a surprise that individuals who fall 

outside of the established definitions of maleness or femaleness, be they difficult to classify at birth 

or later in life, have been treated as a problem to manage by law. The fact is, categorising individuals 

in gender terms represents a borderline impossible task for the law, given the presence of gender 

diverse – in this thesis, intersex and trans – people. Yet, instead of relinquishing the binary in the first 

place, or updating it, the law has often reacted either by denying gender and sexual diversity, or by 

normalising it. Intersex and trans identities have been simply denied or constrained, and their bodies 

have been very often subject to procedures of normalisation. Such procedures, the ultimate purpose 

of which is preserving the stability of the binary, have shaped a gendered subject, which infringed on 

the very body of gender diverse individuals.  

This dynamic has been gradually changing, however, with the appearance of fundamental rights. 

Individuals have consistently advocated to have their gender identity recognised by law, and to avoid 

the process of gender normalisation which they have to undergo, either at birth, or in their adulthood, 

as a precondition on the legal recognition of their gender identity. Fundamental rights have been 

slowly making a first firm step towards a right to gender self-assignment and protection of bodily 

diversity, often in conflict with the need to preserve the binary in order to achieve the aims established 
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by law. While reaching different levels, this process of gender identity creation based on fundamental 

rights has taken place in all the jurisdictions discussed in this thesis. 

The following chapter presents the theoretical bedrock of this thesis. How this soon to be described 

mechanism is concretely enacted in the legal system, will be analysed in close connection with the 

evolution taking place in the law. In section 2, the chapter introduces the mechanism of categorisation 

and its purpose within the legal system. Section 3 introduces a few concepts for a queer theory-based 

analysis of the mechanism of gender categories: in particular, heteronormativity and its connection 

to the gender binary. Section 4 introduces some Foucauldian notions – such as discipline, norms, and 

the subject – which have a central place in the theoretical discussion offered by this thesis, and which 

are central to understand how the control of gender categories is exercised. Conclusions follow in 

section 5. 

2. Categorising Individuals 

2.1. Civil Status: Creation of Categories and Pursuit of Public Interests 

Registration of individuals at birth is a wide-spread practice, common to many jurisdictions, and 

present, albeit with some differences, in all jurisdictions which are studied in this thesis. Article 57 

of the French Civil Code establishes the content of the birth certificate, which must clarify the date, 

hour, and place of birth of the child, as well as their sex, names, and surname.159 Similarly, Article 

29 of the Italian Decreto del Presidente della Repubblica n. 396 of 2000 requires all children to be 

registered, with similar data to be recorded. Finally, also in England, the Birth and Death Registration 

Act 1953, as well as the Registration of Births and Deaths Regulation 1987,160 provide that children 

must be registered, with a list of details to be recorded. In requiring these details, the law allows the 

registration of some historical facts, but also, more importantly, to create some fundamental 

categories – for instance, related to sex and age – which are to be used in determining the legal 

position of each person. 

The mechanisms of registration, also referred to as the civil status in the formal sense, serve the 

purpose of fixing the individual legal status. Jellinek defined status as “the position of the individual 

towards the state,”161 the set of legal positions that the individual is granted. In the words of Waldron, 

relying on Austin, “a status is a particular package of rights, powers, disabilities, duties, privileges, 
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161 R Alexy, A Theory of Constitutional Rights (OUP 2002) 163. 
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immunities, and liabilities accruing to a person by virtue of the condition or situation they are in. 

Bankruptcy, infancy, royalty, being an alien, being a prisoner, being a member of the armed forces, 

being married—these are all statuses, each of them comprising its particular package of rights, 

powers, etc.”162  

The determination of identity through the civil status is strictly related to category-formation. The 

civil status selects and records some of the characteristics of each citizen, who is one and different 

from others, while also establishing identity as “sameness with another,” which entails a process of 

categorisation. As sociologist and historian Caplan says, “the juridical identification of the individual 

actor meets the categorical identification of a type or class: in virtually any systematics of 

identification, everyone is not only ‘himself’ but also potentially the embodiment of a type, and in an 

important respect the history of identification is a history not so much of individuality as of categories 

and their indicators.”163 

The civil status grouping of – and, in its formal sense, giving certainty to – one’s set of legal positions, 

primarily serves two purposes. One is to protect the individual interest, as people are enabled to prove 

who they are, and thereby act as a legal person pursuing their interests.164 At the same time, the clear 

determination of each person’s set of legal positions can be relied on to achieve pre-determined 

purposes by the state: in this case, a public interest underlies the civil status.165 Indeed, through the 

preservation of the categories created by the selection of personal characteristics shaping the status,166 

certain social and legal arrangements are fostered.167 The state regulates the family and the individual 

with its control over the civil status, and their design of civil status creates social models.168 Hence, 

we can now say say that, more than the simple synthetic expression that Austin envisioned, the civil 

status may well be a formidable tool of legal governance. 

The importance of categorisation, in theory strictly linked to the determination of the individual 

status, and the pursuit of public interest, has been extensively discussed. In his lectures on 

governmentality, Foucault argues that the modern government mainly focuses on a “sort of complex 
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of men [sic] and things,” clarifying that government of the population is the trademark of modern 

governmentality.169 The establishment of categories is key to make a population of a state legible, 

which, in turn, plays a crucial role in understanding how a plurality of pre-determined purposes that 

the state may need to pursue, can be achieved.170 Classifications and categories acquire centrality in 

the purpose of determining each individual’s legal positions, and help governmental judiciousness. 

As sociologist Starr explains, 

“[e]very state must draw lines between kinds of people and types of events when it 

formulates its criminal and civil laws, levies taxes, allocates benefits, regulates economic 

transactions, collects statistics, and sets rules for the design of insurance rates and formal 

selection criteria for jobs, contracts, and university admissions.”171 

The creation of categories is a politicised endeavour – that is, where dynamics of power are present 

–, as singling out identities “mark out the directive of social and political action.”172 Taxonomies can 

be based on criteria which are perceived as obvious and given, which do not need comment nor 

explanation. For example, we will see that gender categories were seldom defined in the law. In other 

instances, the criteria for classification can become codified. For instance, in keeping with gender, 

courts and legislators – when faced with the requests of trans and intersex people – had to come up 

with specific rules to assign each person either the male or the female gender.173 In any event, as legal 

scholar Lochak explains, the determination of the characteristics to be registered – and, implicitly, 

the categories in which individuals are sorted –, far from being a mere representation of the person, 

are rather constitutive of an order, be that for pragmatic or ideological reasons.174 While categories 

may rely on empirical facts as well, they are in themselves, on account of the very selection they 

make and the legal consequences they attach to the delineated taxonomy, creating a difference. 

2.2. Gender Categories in the Law  

Gender categorisation is central in the determination of the legal status of the individual, as the 

assignment to the male or female gender is consequential for establishing the set of legal positions of 

each person. Because of its importance in ensuring legal certainty between the state and individuals, 
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as well as between individuals themselves, categorisation in the civil status has been closely 

monitored by courts and legislators. Sometimes, courts or legislators insisted on the need to preserve 

and protect the gender binary for the sake of the, rather unexplained, principle of legal certainty. 

However, for the most part, the preservation of the stability of binary categories, in the legislative, 

jurisprudential, and scholarly debate, has been linked to explicit objectives. Among such objectives 

we find the preservation of patriarchal relations between men and women under the separate sphere 

ideology, as well as the safeguard of the heterosexual monopoly of marriage.175 More recently, in 

light of the evolutions taking place in the field of equality law, gender categories have also been 

linked to affirmative measures intended to promote substantive equality between genders.176 

Gender categories have acquired an important role in modern times, and in modern constitutionalism. 

The ‘axis of subordination’ between men and women – typical of pre-modern times – was 

supplemented with an ‘axis of complementarity,’ which assigned them diametrically opposing 

functions and roles in society.177 The world of production and politics was assigned to men, while 

care and social reproduction became the task of women.178 The legal differentiation was perhaps 

epitomised in the struggle for the achievement of female suffrage in Europe, which was achieved 

much later than the male universal suffrage.179 The legal subordination of women, and the 

preservation of patriarchy, has indeed been linked to the necessity of gender categories in the law.180 

Even though the principle of gender equality made a stable entrance among constitutional, 

supranational, and international law principles in post-second world war constitutionalism, men and 

women remain entitled to different sets of legal positions in many respects. While gender equality is 

a principle enshrined at the constitutional level in all the jurisdictions discussed in this thesis, 

differences remain, especially with regard to the duty of care, sometimes even at the constitutional 

level.181 One obvious example where men and women still have very different legal, and even 

constitutional, positions, is the family. With the new constitutions of the XX century – and, more 

evidently, with the post-world war II constitutions –, the different understanding of the role of men 
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and women was enshrined in the very basic laws of European countries. This is for instance the case 

in Italy, where Article 29 of the Constitution states that the rights of the family as a “natural society” 

are recognised, and, while proclaiming moral and legal equality of both spouses, also adds the 

possibility of a limit to preserve the unity of the family.182 In similar terms, Article 37 of the 

Constitution sanctions the duty of the Republic to pass legislation in order to allow women to combine 

their “essential role as mothers” with work outside the household. This ‘accommodationist’ approach 

is a continuing manifestation of the constitutionalised relations between genders in the law.183 

In an age where gender discrimination against women remains rampant, legal categories represent a 

useful instrument to differentiate between genders in order to achieve substantive equality between 

men and women. Gender quotas – legislated (as in Italy184 and France)185 or voluntary introduced (as 

currently in the UK)186 – represent an obvious example of those measures intended to achieve equality 

between genders, relying on the differential treatments between them. Another example is the 

legislation passed to protect maternity and motherhood. Yet another area where the preservation of 

gender categories is considered very significant, is the administration of gender segregated facilities. 

Recently discussed in the UK, with reference to the reform of the Gender Recognition Act 2004, 

gender categories are here related to the principle of gender equality in order to allegedly protect 

women from – and in the aftermath of – gender violence.187 

The heterosexual structure of the family constitutes another area, and perhaps one of the most central, 

where genders have been entrenched, possibly at the constitutional level. This has been the case in 

Italy, where Article 29 of the Constitution has arguably included the heterosexual conception of 

family relations within the constitutional text.188 A very clear connection between gender categories 

and the heterosexuality of marriage also comes across in the English and French cases. Clearly, in 

both England and France, the legalisation of same-sex marriage has reduced the importance of gender 

categorisation for the preservation of heterosexual marriage.189 In France, however, rules about 
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filiation, with the exception of adoption, seem to remain entrenched within a biological (and, 

arguably, heteronormative) legal framework, which – again – predicates on the difference between 

males and females by law.190  

Despite the centrality of the relations between genders and the heteronormativity of family law, a 

great number of legal provisions rely on gender categories: these may include criminal law (in case 

of gender specific crimes);191 surveillance and security;192 the provision of public services (for 

instance, social services provided on the basis of gender); social security law (pensions and 

retirements, or maternity/paternity leaves). Enumerating all the legal differentiations between men 

and women is perhaps a herculean task. Clearly, this cannot be carried out within the present thesis, 

which would be lost in details if it did. Instead, this thesis highlights the areas that are central in the 

legal debate, which are, at any rate, exemplificative of some major intentions of gender categories, 

either as a relic of an unequal past, or as a tool to achieve equality in the future.  

3. Gender Binary and Heteronormativity: The Preliminary Concepts for a Gender Analysis  

This thesis shows that gender categories in the law are strictly related to the preservation of the 

heterosexual structure of the family. In other words, they have been largely relied on to preserve an 

order which may be called heteronormative. As a matter of fact, the very construction of the sexes, 

in their binary dimensions, is arguably the representation of a heteronormative tension: a mandatory 

heterosexuality which has been long established in societies, and legal systems. Hence, this section 

will clarify the following concepts. Firstly, it will address the notion of heteronormativity. Secondly, 

a description will be provided of the etiological connection between the heteronormative sexuality 

which regulates social interactions and the gender binary. That way, the strict interconnections 

between gender, sex, and sexuality, how they intertwine and shape each other, are clarified. Finally, 

the definition of gender will be given, focusing on the notion of performativity, as a set of protracted 

acts which constitute gender, enabling the understanding of the concrete preconditions on gender 

recognition. All these notions will prove central in the coming analysis of the case studies. 

As previously clarified, heteronormativity, which is present in all legal systems discussed in this 

thesis to some extent, is more evident in the strong correlation between gender categories and the 
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preservation of the heterosexual family. Now, gender categories are going beyond this objective. In 

the legal debate, an increasing importance is bestowed upon the equality between genders, for 

instance in the opposition to gender recognition for the purpose of using gender segregated facilities, 

allegedly based on the need to protect women’s privacy and safety from sexual predators. This is, in 

fact, a perfect example of how discourse on gender equality may conflate with heteronormativity, 

transphobia and homophobia. 

Indeed, as legal scholar Greenberg highlights, heteronormativity is often a central reason to deny 

trans people the use of gender segregated facilities, such as public restrooms,193 thus limiting their 

gender recognition. A central tenet of this opposition, as expressed by radical feminist scholar 

Jeffreys, is that “the behaviour of men who transgender is more likely to resemble that of other male 

persons rather than that of women, and men’s behaviour in women’s toilets can be very abusive;”194 

and that, by allowing gender election, sexual predators – be they cis men posing as trans women, or 

trans women themselves – would violate women’s privacy and bodies.195 This kind of objection in 

itself demonstrates some level of heteronormativity. Firstly, they present an essentialist understanding 

of gender, which reaffirms the naturalness of the gender binary (itself a heteronormative concept, see 

infra), for trans identities are denied and one’s gender is none but the one assigned at birth.196 Besides 

remaining unproven and stereotypical, such a position also seems to be problematic from a purely 

feminist point of view. Indeed, in such a discourse, ‘biology’ becomes destiny again, and reproduces 

the dynamics of signification that feminism itself has faced and addressed.197 Moreover, gender 

segregation, assumed as a criterion to curb sexual and gender violence, disregards the simple fact that 

such violence can be perpetrated in homosexual contexts as well. Homosexual rape may occur in 

segregated facilities – for instance prisons – where male on male assaults have been extensively 

investigated.198 Besides representing an epistemological erasure, this approach may prove very 

detrimental, producing perverse effects. For instance, as legal scholar Moscati has argued, one of the 

reasons that often prevents victims of same-sex domestic violence from seeking help, in the context 

of lesbian relationships, is precisely the (heteronormative) idea that female-on-female violence is not 

gender violence at all; the heteronormative bias, which focussed on male-on-female violence, has 
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triggered the side-effect of leaving lesbian women unprotected.199 This being said, it is also true that 

not all interests underlying the binary are heteronormative. The pursuit of gender equality by the 

means of gender quotas does not seem to be heteronormative at all. Yet, it is undeniable that quotas 

– and, more generally, affirmative actions – often rely on categories which precede them. Albeit not 

heteronormative, affirmative actions still seem to operate somewhat within the frame of 

heteronormativity.200 

So, despite its undeniable centrality, heteronormativity is not THE key element to conceptualise 

gender categorisation, but rather a useful tool to conceptualise them, as well as one of its main 

underlying values in the law. 

3.1. Heteronormativity or Compulsory Heterosexuality 

This thesis argues that gender categories are strictly related to heterosexuality as an institution. 

Philosopher and poet Rich’s work can be a starting point to explore this notion, as she offers, within 

a radical feminist theoretical framework, a compelling notion of compulsory heterosexuality. She 

describes this as a presumed sexual preference (in her writing, of all women), enforced (on women) 

for the preservation of a heterosexist society predicated on the subordination of women.201 Rich lists 

multiple forms of this erasure of same-sex (lesbian) attraction. She describes this as a complex 

mechanism of coercion, which deprives women of sexuality by means of many strategies, with the 

ultimate aim of subjugating them.202 Indeed, when heterosexuality is imposed and culturally 

naturalised as an institution, she argues that a powerful mechanism of control over women is 

achieved.203 Some of the work of Rich, which puts men vis-à-vis women – the former as oppressors, 

the latter as oppressed – at the heart of its theory, raises problems and complexities. These issues are 

especially apparent within the framework of this thesis, which shows how gendered subjects (male 

and female) are created. Yet, Rich’s work still offers the idea of heterosexuality as an institution and 

as a cultural presupposition, a mechanism which is mandatory for a plurality of social purposes, and 

institutionally supported. 

Within this institutional dimension, heteronormativity can be seen as a preference given to 

heterosexuality over non-hetero sexualities. This understanding of heteronormativity is explored by 

Rubin, in her Thinking Sex, where she presents a complex theory of sexual repression. A central 
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aspect therein is the hierarchy of sexual acts, within which the preference for certain acts can be 

positioned. Rubin highlights that Western societies, to which all jurisdictions analysed in this thesis 

belong, “appraise sexual acts according to a hierarchy system of sexual value.”204 At the list’s apex, 

she places “marital, reproductive, heterosexual” intercourse, followed by straight, non-reproductive 

sex, and, slowly sinking to the bottom of the pyramid, one could find monogamous same-sex 

relations, non-monogamous same-sex relations, and finally “transsexuals, transvestites, fetishists, 

sadomasochists, sex workers […] and, lowliest of all, those whose eroticism transgresses generational 

boundaries.”205 Heterosexuality, especially in its monogamous and marital form, is given a higher 

status in relation to other forms of sexuality. This condition is an essential component of 

heteronormativity, which, as this thesis explains, is reproduced in the legal system, and comes to the 

fore in the law on gender categories. 

In this thesis, heteronormativity is not only understood as a hierarchy of sexual acts, but also as a 

matrix of intelligibility, an epistemological approach which naturalises and presumes heterosexuality, 

and makes it the default criterion on which society – and the law – are based. For example, 

heterosexuality is simply presumed as the standard behaviour of people in the case of gender 

segregated facilities. Throughout these discourses, much enshrined in the law, non-hetero sexualities 

are not only considered worse, but also forgotten about. Borrowing the expression of feminist linguist 

Wittig, there is a “straight mind” in the law, which develops a “totalising interpretation of history, 

social reality, culture, language, and all the subjective phenomena at the same time’ and ‘immediately 

universalize[s] its production of concepts into general laws which claim to hold true for all societies, 

all epochs, all individuals.”206 

3.2. Sexual/Gender Binary and Compulsory Heterosexuality207 

Heteronormativity is at the core of the creation of the gender binary, and of the very idea of sex/gender 

themselves. In this thesis, the latter terms are treated as synonymous, disintegrating the traditional 

distinction between sex and gender so popularised in feminist studies. The starting point is the work 

of Foucault, who, in the Histories of Sexuality, tried to understand “when, how, and why […] it 

[became] obvious that each person has a sex and that sexuality is constitutive of identity,”208 and 
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argued that sex is the product of sexuality as an organising social principle. 209 This can be a 

counterintuitive argument, as sex can be perceived to a be pre-discursive reality which can be 

empirically – and quite easily – discovered by the individual. Precisely this idea of “sex in itself” is 

contested by Foucault. Referring to sex, Foucault speaks of a locus where the real and the normative 

intertwine, in an effort to control individuals through a constructed sexuality –useful for some 

distinctive objectives.210 Sex “is not a constant but one of the effects of our experience of a sexuality 

that itself, like any experience, is the correlation between fields of knowledge, types of normativity, 

and forms of subjectivity in a particular culture.”211 

In the first volume of the History of Sexuality, Foucault elucidates an idea of sex as a product of a 

normative sexuality. According to the French philosopher, 

“[t]he notion of “sex” made it possible to group together, in an artificial unity, anatomical 

elements, biological functions, conducts, sensations and pleasures, and it enabled one to 

make use of this fictitious unity as a causal principle, an omnipresent meaning, a secret 

to be discovered everywhere […] We must not make the mistake of thinking that sex is 

an autonomous agency which secondarily produces manifold effects of sexuality over the 

entire length of its surface of contact with power. On the contrary, sex is the most 

speculative, most ideal, and most internal element in a deployment of sexuality organized 

by power in its grip on bodies and their materiality.”212 

In this passage, Foucault questions our understanding, and the fictitious reductio ad unum, complex 

bodily reality, and the conceptual categories that colour our perception thereof. In particular, the very 

idea of ‘sex,’ the grouping of different elements in a single category, is in itself portrayed as a creative, 

as well as a politicised, act. Sex becomes the effect, while sexuality – again, politically constructed – 

is the cause. In other words, it is not sex which creates sexuality, but rather sexuality which creates 

sex. The reason for this creation, as Foucault himself phrased it, is to be found in the need to better 

control sexuality, portraying it as an expression of sex to be tamed, and hide the creative component 

of power itself. Foucault clarifies that the very construction of the category ‘sex,’ is coextensive with 

power, as it is coextensive with the notion of sexuality as a framework of power relations. 
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The connection between heterosexuality and the binary also appears in the writings of Wittig.213 She 

argues explicitly that the creation of the ‘man’ and the ‘woman’ is a political act of reinterpretation 

of physical features, the outcome of which is a naturalisation of a historical and social phenomenon.214 

Wittig identifies the site of the creation of sexes in compulsory heterosexuality, as identifying with 

the lesbian experience excludes women from the very definition of womanhood, as if they were 

another sex, not coinciding with ‘woman.’ 

In her philosophy, sexes are understood as categories of dominance, which do not exist outside of 

society, but always within a society based on the dominance of heterosexuality. In her words, 

“[t]he category of sex does not exist a priori, before all society. And as a category 

of dominance, it cannot be a product of natural dominance, but of the social 

dominance of women by men, for there is but social dominance. The category of 

sex is the political category that founds society as heterosexual.”215 

Arguing for the equality of women – considered as a class of individuals in the plural –,Wittig attacks 

the ‘myth of woman,’ which should not be considered as the cause of oppression, but rather as the 

mark imposed by the oppressor. She contests the idea that sex is “an immediate given, a sensible 

given, physical features belonging to a natural order.” 216 She argues that sexes are a construction, an 

‘imaginary formation’ capable of reinterpreting an ensemble of physical characteristics in the light of 

the relations of power in which they develop.217 Wittig argues that the refusal of heterosexuality 

signifies “a refusal to become a man or a woman.” By linking sexuality and sex – which, in her 

account, is gender –, she underlines how the institution of heterosexuality constitutes the origin of the 

binary. 
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“Our first task is to always thoroughly dissociate “women” (the class with which we 

fight) and “woman”. For “woman” does not exist for us: it is only an imaginary 

formation, while “women” is the product of a social relationship.”218 

Against this background, Butler developed her theory on the gender binary, firstly by problematising 

sex as pre-discursive, and its difference with gender as culturally constructed. In Gender Trouble, 

Butler argues that ‘gender’ is not to be conceived “merely as the cultural inscription of meaning on a 

pre-given sex,” but rather as the very “apparatus of production whereby the sexes themselves are 

established.”219 Pushing the feminist distinction between sex and gender to extremes, which allocates 

the former to the locus of pre-discursive biological realm of which the latter constitutes an 

interpretation, Butler argues that a radical discontinuity could be traced between the – so to say – 

biological bodies and cultural construction of gender.220 From this perspective, a feminine gender 

could correspond to a male body, as well a masculine gender to a female body. Even assuming the 

binary structure of sex just for a moment, the radical discontinuity between sex and gender excludes 

any necessity of a gender binary. In other words, the radical split between sex and gender makes 

gender a “free-floating artifice, with the consequence that man and masculine might just as easily 

signify a female body as a male one.”221 

Once we problematise gender, it clearly becomes hard not to problematise sex as well, and ask 

ourselves if sex has a history, if it was ever created, if it is immutable. Once we do this, then sex may 

also become subject to critique as articificial, and as culturally constructed as gender. Perhaps sex has 

been gender all along, Butler suggests. “The body is itself a construction, as the myriad of “bodies” 

that constitute the domain of gendered subjects. Bodies cannot be said to have a signifiable existence 

prior to the mark of gender.”Sex cannot be understood as an a priori that exists before gender, but 

rather as a naturalised category that relies on sex itself.222 

Once the difference between sex and gender has been disintegrated, the existence of a sexual binary 

as a pre-given natural locus from which sexuality stems – so to say –, becomes problematic as well. 

At this point, the insights of Foucault and Wittig resonate the strongest in Butler’s work. According 

to Butler, the gender binary, from which the sexual binary is no longer different, and gender identities 

are seen as the product of a system of institutional heterosexuality. In her own words, 

                                                        
218 Wittig, One is not Born a Woman, 1992: 15. 
219 Butler, 1999: 10. 
220 Butler, 1999: 9.  
221 Butler, 1999: 9. 
222 Butler, 1999: 12. 



 57 

“the institutional heterosexuality both requires and produces the univocity of each of the 

gendered terms that constitute the limit of gendered possibilities within an oppositional 

binary gender system […] The institution of a compulsory and naturalized heterosexuality 

requires and regulates gender as a binary relation in which the masculine term is 

differentiated from a feminine term, and this differentiation is accomplished through the 

practices of heterosexual desire.”223 

As discussed in the previous chapter, the intersex experience is very enlightening in this regard. The 

medical definition of the binary, as discussed by historian Domurat-Dreger, represents an example of 

how the gender binary has impacted on a much broader sexual diversity, and how such a concept – 

the binary – is in part grounded in heteronormativity. In conclusion, gender and the gender binary 

itself manifests as a normative rather than descriptive concept, which Butler links with the production 

of a system of mandatory, and institutional, heterosexuality. As the following chapters of this thesis 

highlight, it has mainly been the institutional dimension of heterosexuality, strongly upheld in the 

law, which lies at the root of legal gender categories. 

3.3. Gender as Performativity 

The connection between the system of institutionalised heterosexuality and the gender binary also 

sheds light on the concept of gender, which, for Butler, is normative – that is, produces a set of norms, 

standards, to be followed. 224 As the creation of gender (identities) is the product of an institutionalised 

system of heterosexual desire, according to Butler, the absence of an abiding substance, which is the 

bedrock on which gendered features based the expression, also comes to the fore. The case of 

intersexuality, and the mentioned story of Herculine Barbin, offers a useful instrument of analysis in 

this regard. In short, Herculine Barbin was an intersex person, assigned the female gender at birth. 

She lived as a girl, until she was found to be a – so to say, biological –male according to the doctors 

at a physical examination. As her intersex body suggested, the gender attributes which characterised 

their existence were accidentally manifested. As her physique was irreducible to maleness or 

femaleness, the attributes that they adopted were detached from any substance, and were an 

expression of this lack of abiding substance in a way.225  

Butler holds that the gender – and sexuality – of Herculine may be the product of a literary discourse 

to which they were exposed, as their own explanation of their female homosexuality takes place 

within the literary conventions of the time, and has developed in the institutions which might have 
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shaped, as well as prohibited, their lesbianism.226 While the temptation may be strong to reduce them 

to ‘free-floating artifices’ – as Butler said herself in the earlier parts of Gender Trouble –, the matrix 

of gender intelligibility which we have described in fact discards the idea that gender is ‘free’ in any 

respect. “[G]ender is not a noun, but neither is it a set of free-floating attributes,” Butler says.227 

Compelled by the necessity of gender coherence, gender manifests itself as an ensemble of repeated 

rituals which are not an expression of a deeper pre-discursive identity, but rather ‘deeds,’ which 

actually need no ‘doer.’ The “acts, gestures, and enactments” that constitute gender are 

“performative,” because they make themselves the inner core that they are supposed to reflect. In 

other words, what Butler means is that there is no internal essence, but only a fictionalised effect of 

a social discourse.228  

Performativity has its clearest realisation in drag performance. Butler holds that the drag exemplifies 

this ‘deed’ without a ‘doer,’ and parodies gender expression as the manifestation of an inner core. 

Quoting her verbatim:  

“The performance of drag plays upon the distinction between the anatomy of the 

performer and the gender that is being performed. But we are actually in the presence 

of three contingent dimensions of significant corporeality: anatomical sex, gender 

identity, and gender performance. If the anatomy of the performer is already distinct 

from the gender of the performer, and both of those are distinct from the gender of the 

performance, then the performance suggests a dissonance not only between sex and 

performance, but sex and gender, and gender and performance […] In imitating gender, 

drag implicitly reveals the imitative structure of gender itself, as well as its contingency 

(emphasis added).”229 

As we shall see over the course of the thesis, the law constructs the notion of gender, – perhaps 

unwittingly – giving great weight to performativity, the normative dimension of which is evident. 

Body language, but also construction and actual shaping of the flesh, follows the rules of gender as a 

set of repeated acts of what is meant to be male or female. In all three jurisdictions of the thesis, non-

normative bodies are shaped at birth following a set of rules meant to meet psychosocial requirements. 

In all three jurisdictions, the right to gender identity is mainly focused on the way gender is performed, 

and how the body is transformed to fit in with these performative requirements. 
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In conclusion, to tie together the reasoning to this point, it should be remarked that gender categories 

in law, far from being a mere representation of reality, are an instrument to achieve pre-established 

legal purposes. Such purposes are strictly related to a gender order, where heteronormativity – as the 

preference of heterosexuality over non-hetero sexualities – in its institutional dimension is the 

primary – albeit non-exclusive – aim pursued. The strict relations between the binary and institutional 

heterosexuality have been unfolded by philosophers – such as Foucault, Wittig, and Butler –, who 

have highlighted how the very idea of sex is in fact the by-product of power relations which revolve 

around sexuality. In this sense, there is no difference between gender and sex, as both are political 

categories. Gender as performativity is therefore the normative product of such heterosexuality. As 

we shall see in the coming chapters, these notions are essential to conceptualise the law on gender 

assignment and reassignment. Indeed, the law preserves and stabilises the binary mainly to protect a 

heteronormative understanding of society, exemplified in the preservation of the heterosexual 

marriage. To do so, it constructs a notion of gender – and ‘genders’ – where the performativity of 

maleness and femaleness is the element assessed.  

4. Discipline, Norms, and the Subject 

The simplicity of binary gender categories clashes with the complexity of gender and sexual diversity 

represented by intersex and trans people, who, escaping the structures of the binary, constitute a 

challenge for categorisation. The law reacts to this issue by imposing normalisation, that is, an erasure 

of gender diversity, and a conformation with certain standards, as a strategy to allow a clear 

assignment of each person to one of the two recognised genders. Intersexuality is removed through 

medicalisation, either under the – so to say – convenient silence of the law, or as a fulfilment of 

explicit legal requirements. Trans identity is disciplined, as strict preconditions are imposed on gender 

recognition. Relying on medicine, law produces a minute mechanism of supervision, control, and 

micro-penalties, which, ultimately, results in the creation of gendered subjects, fitting within the 

gendered narrative deployed in the law. To grasp this mechanism analytically, the philosophy of 

Foucault, and the notion of discipline, represent useful conceptual tools. 

4.1. The Disciplinary Creation of the Subject  

The process of standardisation and information-gathering, in a state which intends to govern the life 

of its subjects, cannot exclude the people to be governed.230 Foucault says that the modern state “was 

[not] developed above individuals, ignoring what they are and even their existence, but, on the 

                                                        
230 Spade, 2008: 746. 



 60 

contrary, as a very sophisticated structure, in which individuals can be integrated, under one 

condition: that this individuality would be shaped in a new form and submitted to a set of very specific 

patterns.”231 Categories are created, and the norms to categorise individuals are laid out in the 

process.232 In this effort, subjects are created through an active endeavour, which, rather than 

repressing or erasing, shapes new individualities. As it is widely known, this act of creation is the 

emblem of the new power, which followed the older “juridical” one: instead of administering death, 

it gives and shapes life.233 

Adopting particular techniques, such as the disciplinary power, a subjectification is carried out, in 

which individuals are moulded to fit within certain subjectivities, which are subservient to the pursuit 

of pre-determined objectives. Foucault holds that subjectification relies on “methods, which made 

possible the meticulous control of the operations of the body, which assured the constant subjection 

of its forces and imposed upon them a relation of docility[. Such methods] may be called 

disciplines.”234 The disciplinary technique, developed in prisons, hospitals, and barracks, allows the 

training of each subject to fit within the general purposes of the institution. One immediate example 

is the training of the soldier, discussed in Discipline and Punish, where a mechanism is deployed 

which shapes individuals to be efficient in the modern army. Considering its efficiency is dependent 

on the efficiency of each soldier, the modern army prepares each of them by minute observation, 

training, as well as punishment, in order to have each subject fit within the norms established for 

military purposes. In the first volume of the History of Sexuality, Foucault describes in a not dissimilar 

way how the preservation of relations of power which take place through a certain kind of sexuality, 

namely heterosexuality, also depended on the creation of ‘pathological’ subjects to be medicalised. 

For instance, among the various ones listed, the subjectification of the perverse adult was linked to 

the preservation of the heterosexual structure of the family.235 The process of subjectification as 

described by Foucault can extend to the procedures established by the network of law and medicine 

which regulates the binary in the law. Here, ideal types of males and females are relied on, and shaped, 

by courts and legislators in order to strengthen the legal binary, as connecting it to individual bodies 

will preserve the stability of gender categories and the objectives related to them. 
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Comparing the laws on gender diversity with the notion of discipline is enlightening and enables us 

to understand them as an expression of a disciplinary power. The disciplinary power, sociologists 

Hunt and Wickham point out, has three features, which we see at play in the cases of gender 

assignment and recognition: 1. Hierarchical and detailed observation of the target; 2. The operation 

through norms, which are to define the characteristics of categories of individuals; 3. An overall 

network of micro-penalties and rewards.236 Accordingly, discipline firstly places its focus on the 

individual as a member of a larger group – the soldier as a member of the army –,observing and 

directing them in order to shape them in accordance to the pursued aim.237 Such a hierarchical 

observation is evident in cases where intersex and trans bodies are carefully scrutinised by doctors 

and judges in charge of deciding their gender classification: a minute medical examination is carried 

out, in an evident asymmetry of power.  

Secondly, disciplines rely on the notion of ‘norms.’ As the description of the discipline in Discipline 

and Punish emphasises, discipline and the norms are ubiquitous, meticulous and concerned with the 

smallest detail. As Foucault himself phrases it,  

“[t]he meticulousness of the regulations, the fussiness of the inspections, the supervision 

of the smallest fragment of life and of the body will soon provide, in the context of the 

school, the barracks, the hospital or the workshop, a laicized content, an economic or 

technical rationality for this mystical calculus of the infinitesimal and the infinite.”238 

In this light, norms are standards of behaviour which individuals are made to embrace. “In doing so, 

individuals come to act as if they are always under surveillance. By constantly comparing, observing, 

and examining individual bodies, disciplinary power conditions individuals by dictating their desires 

and coercing them into particular ways of acting.”239 Norms exercise domination by establishing the 

boundaries of acceptability, social utility and docility.240 Sociologist Hunt defines norms as the 

“standards that a subject must internalize or manifest in behaviour – for example standards of tidiness, 

punctuality, or respectfulness.”241 As Butler clarifies, gender also has a normative dimension, as a 

congeries of standards and rules to be followed in order to be intelligible.242 Again, this thesis stresses 

                                                        
236 A Hunt, G Wickham, Foucault and Law: Towards a Sociology of Law as Governance (Pluto Press 1994) 21. 
237 Foucault, Discipline and Punish, 1991: 136. 
238 Foucault, Discipline and Punish, 1991: 140. 
239 D Havis, ‘Discipline’, in Lawlor L, J Nale (eds), The Cambridge Foucault Lexicon (Cambridge University Press 2014) 
110. 
240 Havis, 110-111. 
241 A Hunt, ‘Foucault’s Expulsion of Law: Towards a Retrieval’ (1992) 17 Law and Social Inquiry 1, 21. 
242 Butler, 2004: 41-54. 



 62 

how over-elaborate the examination can be, especially with regard to trans people, concerned with 

even the smallest detail of their lived existence. 

According to Foucauldian philosopher Ewald, norms have three characteristics. Firstly, the norm 

“makes visible and records only the sheer phenomenality of phenomena.” In other words, it contents 

itself with a shallow record, and ignores the substance of things. This shallowness of norms, as will 

become apparent, seems to apply stronger to gender norms – in their performative dimension. Indeed, 

the law seems to focus a great deal on how people show their gender, their ‘normality’ vis-à-vis 

society.243 Then, ‘norms’ are defined as not created by someone in particular, but rather as a product 

of the collectivity where they stem from.244 As will become clear, gender norms cannot be said to be 

created by someone in particular, but they are rather a standard enacted by law. They certainly are 

not the brain child of judges or doctors called on to decide what is male or female. Furthermore, 

norms are relative. “A norm is a self-referential standard of measurement for a given group.”245 It 

may be durable, yet will always be conditional. Again, this feature seems to describe the notions of 

gender norms enacted in the law on gender diversity, which have shown great variability over time 

(and space).246 Finally, “norms involve polarity.” This means that the abnormal is not external to the 

norm, but rather its opposite. “Social groups impose demands of various sorts […] that serve as the 

standard by which individual performance is measured […] abnormality is defined as a handicap or 

inability. It no longer refers to a natural quality or property of being; instead, it signals some aspect 

of the group’s relation to itself.”247 Norms do not establish natural standards, but simply relations of 

ability/inability. These relations can shift according to the different contexts and needs they are 

assumed to satisfy. This is very much the case for gender norms, and the intelligibility of individuals 

as males or females by law, which vary according to the needs to be addressed in each specific case. 

Indeed, as we will see, there are cases where individuals, who are for general purposes recognised as 

belonging to one gender, are still denied treatment in their recognised gender because of other 

impelling considerations. 

Norm creation intertwines with the notion of normalisation.248 A clarification is called for on this 

point. By disciplinary normalisation, essentially two separate concepts are refered to in this thesis. 
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Firstly, normalisation is to be intended as a production of norms or standards, which may entail the 

production of a subject defined by the set of standards which describe them. The new disciplinary 

power described by Foucault, being a creative much more than repressive power, is intended to shape 

and “subjectify” individuals, to create their “souls,”249 or, as it has been interpreted within the 

literature, the very personality of the subject.250 The process of subject creation is therefore a direct 

outcome of the disciplinary-knowledge apparatus that determines the very characteristics, as much as 

the personality, of the subject, according to the purposes to be pursued.251 In a 1982 article, Foucault 

defined this kind of producing the subject as a “dividing practice,” according to which individuals are 

sorted in different categories – for instance, the sick and the healthy, the criminal and the law-abiding 

individual –, on which the modern state, and the way it exercises its power, is build.252 Disciplinary 

power “applies itself to immediate everyday life, which categorizes the individual, marks him by his 

own individuality, attaches him to his own identity, and imposes a law of truth on him… it is a form 

of power which makes individuals subject.”253 This exercise of power is both individualising and 

totalising. It is individualising because each and every individual is to be categorised, assigned a type, 

and this categorisation shapes the identities, to which a certain truth is attached. It is also totalising 

because this regards the (alleged) interests of the entire population. Interestingly enough, 

normalisation can produce the ‘normal’ as much as the ‘deviant,’ who may be a ‘normal deviant’ 

themselves in this sense. Consequently, one can think of the ‘delinquent’ vis-à-vis the lawbreaker,254 

but also of the set of deviants that are listed in the History of Sexuality, such as the hysterical woman, 

the masturbating child, the perverted adult (vis-à-vis the Malthusian couple).255  

Yet, this thesis also uses the term ‘normalisation’ to refer to specific practices of enforcement of 

(gender) norms. For instance, intersex normalisation refers to the set of procedures which are aimed 

at bringing the genitalia of intersex children in line with the medical-gendered standards of 

acceptability; trans normalisation is the disciplinary procedure which brings trans people into 
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conformity with pre-established standards; and so on. It should be acknowledged that it may be 

incorrect in a Foucauldian sense. However, as widely as it is used in this meaning, it will be useful 

for purposes of intelligibility. 

It must be specified that norms can well be expressed in legal terms, as disciplinary power does not 

require the disappearance of law in a doctrinal sense. In fact, as legal philosopher Ewald explains, 

“Foucault does not mean to suggest that the development of bio-power [and discipline] is 

accompanied by a decline of the law […] in fact, normalisation tends to be accompanied by an 

astonishing proliferation of legislation.”256 Actually, the contrast between law and norm is to be found 

in how the law operates, contrasting the productive force of disciplines as developed in modernity 

with the juridical power of death that Foucault associates with the previous “juridical” system.257 In 

this context, law becomes a tactic, as the new regulatory power is exercised through law. In fact, the 

role of the juridical – and of the judicial institutions – is “increasingly incorporated into a continuum 

of apparatuses (medical, administrative, and so on) whose functions are for most part regulatory.”258 

The connection between the disciplinary power and the control over genders is also evident when we 

consider the traditional control over gender deviance exercised by medicine – as often employed in 

the law itself. This is particularly true when it comes to gender attribution and sexual determination. 

At least as of modernity, doctors have been in charge of identifying the signs of the ‘true sex’ of their 

patients, especially the ones characterised by the most disguising and confused anatomical conditions. 

Intersexual persons were to be carefully examined in order to be assigned a gender to live in, and 

such an examination was to be done by specialists – that is, by doctors –, whose knowledge qualified 

them to carry out the task.259 The development of the scientia sexualis confirmed the role of medicine 

in the field of sexuality, through a constant effort to discover a truth.260 Not only the true signs of 

one’s sex were looked for, but also the true behaviour related to one’s sex, what a certain sex is 

supposed to do. In other words, a truth about gender was searched for. Medicine has had to understand 

and establish the correct behaviour of the individuals belonging to the ‘two genders.’261 The 

“psychiatrization of perverse pleasure” is a central argument in the History of Sexuality Vol. 1. The 

medical contemplation and the Scientia sexualis brought about the pathologisation of non-hetero 

sexualities, and the typecasting and subjectification of the perverse adult. Scientifically studied sexual 
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perversion was to be corrected by the medical profession, especially when it represented a threat to 

the heterosexual family system.262 

While Foucault speaks about sexuality and sex, his analysis can be criticised for lacking a specific 

gender dimension. Yet, the concepts of norms and disciplinary power can prove useful and 

compelling in the field of gender and sexuality.263 Famous examples have focused on the interrelation 

between discipline and gender norms. For instance, philosopher Bartky placed gender norms within 

a disciplinary framework in her writing. She makes her case by showing how gender rules are forced 

on women through an attentive and minute breakdown of norms establishing body shape, gestures, 

and ornaments standards. Movements, the manner of sitting, looking, smiling, and holding one’s head 

while talking, the coiffure, nail polish, dress, and the like are all, de facto, disciplined and relied on 

to distinguish femaleness from maleness.264 She discusses how hierarchically imposed gender norms 

are controlled through a diffuse mechanism of supervision, where everyone and no one is the 

disciplinarian. Sanctions follow the breaking of gender rules, with social pressures and exclusion 

from society.265 In a very similar vein, philosopher Feder has discussed how gender – and, more 

precisely, the male gender – can be inscribed on boys. In looking at the context of schoolboys, she 

underlined how the behaviours of children can be hierarchically scrutinised by some sort of collective 

tribunal of peers. Playmates compares the assessment of minute norms of socialisation and the way 

they are performed.266  

As for the ‘third leg’ of disciplinary power, Foucault is not entirely clear in what sense legal and 

disciplinary punishment are “irreducible” to one another.267 Disciplinary punishment however seems 

to be “irreducible” to the legal – so to say, doctrinal – terms.268 The Foucauldian analysis of gender 

comes here to help. Bartky clarifies that women can be disciplined in their social gendered role 

through social pressure and exclusion: essentially, with the loss of male patronage.269 Similarly, the 

‘schoolyard tribunal’ described by Feder can also be seen as a disciplinary punishment: peer 

judgement and repudiation is in this sense a sanction for the violation of the standards of 
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masculinity.270 In a very similar way, we will see how courts and legislators establish – minute, 

hierarchical, and sancitioned – norms of femaleness and maleness, in order to preserve the stability 

of gender categories. 

4.2. Fundamental Rights: Liberation and Discipline271 

In his 1982 article, “The Subject and Power,” Foucault describes a further phenomenon which is 

useful to conceptualise the progressing changes in the law on gender diversity. He refers to 

“transversal struggles,” which contest the exercise of power as such: for instance, the opposition to 

the uncontrolled power of medical authority over people’s bodies. These struggles oppose the effects 

of discipline exercised through knowledge and norms. At the same time, they push for transparency 

and accountability of such powers.  

“Finally, all these present struggles revolve around the question: Who are we? They are 

a refusal of these abstractions, of economic and ideological state violence, which ignore 

who we are individually, and also a refusal of a scientific or administrative inquisition 

which determines who one is.”272 

The law on gender diversity has seen such struggles, which have taken the shape of fundamental 

rights claims that intersex and trans people bring forward to escape from the disciplinary apparatus 

to which they are subjected. As Foucault himself recognised, fundamental rights have a liberating 

potential to affirm the identity of the individual,273 thus limiting the disciplinary power to which one 

is subject.274 While intersex people have obtained little attention and basically no protection despite 

the initial soft-law openings at the international level, fundamental rights have proven formidable in 

the recognition of trans identities. In all the three jurisdictions, we see a progressive expansion of the 

sphere of recognition of gender diverse people – in virtually all cases, trans people –, which seems to 

follow a specific path. From the utter denial of the gender diverse identity, through a fundamental 

rights based advocacy, a first fundamental right to gender recognition is granted, preconditioned, 

however, on a congeries of requirements. This right is gradually expanded: litigated before courts, 

advocated before legislators, discussed by scholars and activists, the preconditions on gender 

recognition fall one by one, to the point of bordering on a – not yet achieved – right to gender identity 
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based on elective standards. In this sense, fundamental rights have been a lever, which has been – 

slowly and steadily – disarticulating gender categories in the law. 

However, fundamental rights also have a different role in this debate, which was recognised by the 

French philosopher, and discussed by post-Foucauldian authors.275 Indeed, fundamental rights – 

recognised to some holders (in this case, trans people) – may rely on definitions of the right-bearer, 

which, ultimately, establishes an identity worthy of protection, vis-à-vis others who fall outside the 

scope of the protective laws. This has certainly been the case in the – long and ongoing – march 

towards the establishment of an elective, and inclusive, notion of gender recognition. In all three 

jurisdictions, the right to gender recognition has been tailored to a specific subject – namely, the 

transsexual person –, whose existence was to be proved in court in order to obtain the recognition of 

the fundamental and constitutional rights sanctioned rights. The preconditions on which gender 

recognition is granted, were seldomly presented, doctrinally speaking, as legitimate limitations to the 

right to gender recognition – at least, up until very recently. In fact, even though they were effective 

limits to such a right, they expressed the presupposition of whom could possibly take advantage of 

the right to gender recognition. Only recently, the limits imposed to the right to gender recognition 

have been articulated as a legitimate and proportionate interference in the right. Be that as it may, 

undeniable remains that it is through the process of fundamental rights that a large part of 

normalisation has taken place.276 

The right to gender recognition, therefore, reflects a dual potential: creating cracks in the walls of 

coercion of individuals, allowing them to expand their freedoms; but, at the same time, providing a 

new framework of normalisation. As argued within the literature,277 and as held by Foucault 

himself,278 this duplicity shall not bring about the abandonment of the framework of rights, which 

still offer emancipatory potential. Through their tactical and strategic development, withdrawal of 

individuals from the disciplinary mechanism is seen to be possible.279 Indeed, while the disciplinary 

mechanism controlling individual gendered bodies has been redeployed – and, arguably, even 

expanded through the mechanisms of rights –, it has been through this very mechanism of rights that 

preconditions have, one by one, fallen, leaving space for a previously unimaginable possibility to 

transition between genders. Should intersex claims be successful, the tight control exercised in the 
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law, relying on medicalisation and on gender assignment at birth, would perhaps be relinquished as 

well. In conclusion, the mechanism of gender categorisation as we know it, where a gender identity 

and a status is assigned at birth and strictly policed over the life of the person, would change, leaving 

much more space for individual diversity. 

5. Conclusions 

To recap. This chapter tried to offer a theoretical background to put the coming pages into context, 

where the evolution of the gender binary under the influence of fundamental rights law, will be 

analysed in three jurisdictions – France, Italy, and England. Firstly, the role of gender categories in 

the law, enshrined in the mechanism of registration in the civil status, has been presented. Through 

the categorisation in males and females – a differentiation deeply rooted in modern constitutionalism, 

which largely relied on the separate sphere doctrine –, several public interests and fundamental rights 

can be ensured. Even though gender categories are deeply entrenched in the law, and a multitude of 

public interests are in some way connected to it, the coming chapters will mainly focus on two 

counterbalancing principles: the heterosexuality of family law, and, as of later and in a more reduced 

fashion, the achievement of gender equality. These principles are not only central in the discussion, 

but, de facto, offer two alternative ways of thinking of legal categories. One, a public interest 

grounded in an – increasingly outdated – understanding of the family, comes to represent the 

objectives underlying the binary that could be left behind over the passage of time. The other, 

fostering women’s equality, becomes the emblem of a new potential role of gender categorisation, 

compliant with the fundamental rights framework shared by France, Italy, and England. 

Subsequently, the chapter tried to foreground the heteronormative rationale of the gender binary. By 

discussing the work of Butler primarily, the difference between sex and gender has been 

problematised. A clarification was given on how the very notion of the sexual/gender binary is itself 

the result of power dynamics linked to the institutionalised system of heterosexuality (which, again, 

almost finds a symbol in the preservation of same-sex marriage). The notion of gender as 

performativity, as a set of deeds which are not the manifestation of an internal essence, has also been 

elucidated. Performativity, as will become clear, seems to be the cornerstone of gender 

(re)classification. 

Finally, this chapter problematised the mechanism of preservation of the binary, relying on the notion 

of discipline, as elaborated by Foucault. Indeed, the – largely – heteronormative binary enshrined in 

the law seems to be preserved, and fostered, by a medico-legal apparatus, which oversees, minutely 

regulates, and potentially sanctions the deviations from the established gendered norms – with the 
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denial of gender recognition. Finally, the chapter has clarified that the process of normalisation has 

mostly taken place within a fundamental rights framework, within the definition of the subject of 

rights. However, it concluded by highlighting how fundamental rights have also been leverage to free 

people from under the mantle of disciplinary mechanisms. 
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III. FRANCE: GENDER CATEGORIES AND THE PRINCIPLES OF THE CIVIL STATUS 

1. Introduction 

The following chapter discusses the system of gender categories in France. It clarifies why and how 

gender diversity is normalised, both at birth and during adult life. The following pages also discuss 

how human rights, especially under the impulse of the jurisprudence of the European Court of Human 

Rights, have played a crucial and transformative role in this jurisdiction. The notions which have 

been presented in the previous chapters – the claims of intersex and trans people, the 

heteronormativity of the gender binary, the simplification of sex into the binary forms of gender, and 

the disciplinary construction of the gendered subject – will here emerge and guide the analysis of this 

case. 

The following of the introduction offers a general overview of the system of categorisation in France, 

as well as the rationales of the binary therein. References are made to supranational evolutions, such 

as those that took place before the European Court of Human Rights and the European Court of 

Justice. These notions, to be discussed in more depth in chapter V on England and Wales, will be 

particularly useful also for the analysis of the French (and Italian) jurisdictions.280 Section 2, then, 

discusses intersexuality in French law. It highlights how procedures of normalisation are relied on to 

preserve the binary structure of the law and pursue several public interests. Moreover, France is the 

only jurisdiction in this thesis where a third gender has been categorically excluded by the highest 

national court. Section 3 investigates the evolution of the law on gender recognition. It underscores 

the importance of the jurisprudence of Strasbourg in this development of the rights of trans people. 

Moreover, section 3 explores the legal principles, public interests, and fundamenteal rights which 

legitimate the limits to the right to gender recognition. It also analyses and conceptualises the 

mechanism in charge of disciplining gender identities. Section 4 presents the conclusions to the 

chapter. 

1.1. Gender Registration, Name Giving, and Gender Recognition 

The system of registration has strong historical roots in France, going back to the French 

revolution.281 The importance of the notion of the status of the individual within the French system 
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Press 1999). 



 71 

is suggested by Article 34 of the Constitution, which limits the rules concerning personal legal status 

to the legislator and legislative acts. To date, the Civil Code prescribes the registration of newborns 

within five days of their birth.282 The birth is to be declared,283 for which there is no need to either 

present the child to the officer, or include a medical certificate of the birth.284 In practice, it seems 

that such a certificate is often presented anyway.285 Sex is included among the various details to be 

registered.286 Albeit not specifically regulated, the child must be named in accordance with their legal 

gender.287  

As is commonly the case,288 the law does not define ‘sex’ for the purpose of gender assignment,289 

which is based on an anatomical inspection – in the cases of usual genital anatomy at least.290 In the 

case of intersex children, more complex examinations are performed, to come to a – so to speak – 

‘diagnosis’ of one’s gender.291 The external anatomical appearance seems to be long rooted in French 

law. In a famous case of the Court of Cassation dating back to 1903, sex was defined, for the purposes 

of matrimonial law, as that which is apparent from one’s external genitalia, without need to inquire 

about internal anatomy.292 Yet, it is worth emphasising at the outset that the definition of legal gender, 

especially after the cases involving trans identity, acquired much more complexity.  

The gender to be assigned is either male or female. The law does not enumerate the consented 

genders, but there are references to the binary in the French Constitution and throughout the legal 
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system. No explicit exclusion of a third gender is spelled out in the statutory law,293 except for an 

administrative regulation advising the officer of the civil status to avoid marking the gender of 

intersex children as ‘undetermined’ in their birth certificates.294 As for the case law, as we will see, 

the Court of Cassation has made completely clear that the French legal system must be based on the 

male-female binary.295 

Leaving aside merely clerical mistakes, errors in registration, such as those caused by the difficulties 

encountered in gender assignment to an intersex child,296 can be corrected through a judiciary 

procedure, as specified by Article 99 of the Civil Code.297 This type of correction, intended to make 

right a mistake of the past, usually works retroactively.298 

Gender as assigned at birth had long been intended to remain fixed throughout life. As we will see, 

actions d’état, for gender recognition, were most often rejected.299 An entrenched jurisprudence, 

sanctioned by the Court of Cassation as of 1975, explicitly excluded the possibility of gender 

recognition. The only exception to it were hypothesis where gender transformation was actually 

imposed on the person.300 Needless to say, the trans condition was not among those cases. An 

increasing reliance on fundamental rights arguments – specifically, the right to privacy under Article 

8 of the European Convention on Human Rights (ECHR) – culminated in a decision of the Court of 

Strasbourg of 1992, Botella v. France, which found that France had violated Article 8 ECHR.301 The 

Court considered that the constant ‘outing’ to which unrecognised trans – transsexual in the decision 

– people are exposed whenever they need to prove their identity violated their right to private life. As 

we shall see, this decision did not protect one’s free development and autonomy, but rather sensitive 

information about their private life. In the same year, the Court of Cassation transposed the decision 
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to the national level, and defined a right to gender recognition limited to post-operative transsexual 

people who underwent a medical process of transition. The power to determine one’s gender 

remained firmly in the hands of an external examiner, within the limits of an ascriptive form of 

identity. 

The jurisprudence had granted the right to gender recognition following the preconditions of the Court 

of Cassation, despite the presence of further developments by the Court itself, which made the 

application of the law rather heterogeneous. As the chapter will show, in all cases that could be found, 

French courts displayed a clear form of disciplinary power. They showed a hierarchical observation, 

operated within norms and normalisation, and sanctioned the deviations from gender norms through 

the rejection of the application. While courts showed a conservative attitude, administrative 

authorities were pushing to loosen the preconditions on gender recognition. 

While this development was taking place in France, a fundamental right to gender recognition was 

consolidating at the European level. In 2002, gender recognition was declared as a fundamental right 

in the Christine Goodwin v UK and I v UK twin decisions.302 The Court of Strasbourg ruled that 

Article 8 ECHR ensures the right to gender identity as a manifestation of personal autonomy. This 

principle, the Court found, protects also the right to establish the details of one’s identity. Indeed, 

“the right of transsexuals to personal development and physical security […] cannot be regarded as a 

matter of controversy.”303 The right to gender recognition, indeed, represents “one of the most basic 

essentials of self-determination.”304 At the same time, the European Court of Justice was active in 

protecting the rights of trans people. In the P v S decision, the European principle of gender equality 

was applied for the protection of a transsexual applicant, triggering a jurisprudential evolution that, 

arguably, brought to forms of gender recognition grounded in the right to equality.305 Not less 

important were the efforts of the political institutions of the the Council of Europe – in particular, the 

Parliamentary Assembly – which passed several resolutions with the purpose of ensuring, at the very 
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least, a demedicalised right to gender recognition.306 

The European framework – and, in particular, a new pending case before the European Court of 

Human Rights –307 along with the internal evolutions had a decisive role in bringing the legislator to 

reform the right to gender recognition. With law 2016-1547 of 18 November 2016, a new right to 

gender recognition was legislatively enacted, under the influence of the increasing pro-fundamental 

rights arguments shared by scholars, institutions, and, to some extent, courts. Arguably within the 

limits of ascriptive identity, the new right to gender recognition remains under the strict scrutiny of 

judges, who are called to examine the behavioural dimension of the gender of the applicant. This limit 

was described by the legislator as such: as a limit thought to preserve the role of gender binary in the 

pursuit of public interests and fundamental rights. Very little case law has been rendered to date. 

Judging from the first decisions, however, the attitude of courts seems to remain similar to the one 

entrenched in the law before.308 

1.2. The Binary and its Justifications in French Law 

French law, more than its Italian and English counterparts, has been very explicit in entrenching the 

gender binary. Less clear, however, has been the legal, institutional, narrative about the interests 

pursued with these efforts. These interests often seem hidden behind rather cryptic references to legal 

principles, primarily the inalienability of the civil status. This principle was explicitly cited to deny 

gender recognition until 1992. Subsequently, the Court of Cassation simply said that gender 

recognition, when granted to the defined transsexual subjects, was not in conflict with the principle 

of the inalienability of the civil status. Gender recognition was again explicitly put in tension with 

this principle throughout the parliamentary debates which preceded the law 2016-1547, thus 

problematising gender recognition and its preconditions vis-à-vis principles of the legal system. 

The principle of inalienability of the civil status requires some clarification. In fact, this seems to be 

a quasi-herculean task, as this principle is far from being neatly cut, and does not come without inner 

contradictions. The inalienability of the civil status, taken literally, would render all acts of wilful 
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disposition of one’ legal status (disposition) null and void.309 However, as known, the legal status of 

the individual is subject, throughout one’s life, to multiple – often wilful – changes. One such example 

may be the marital status: individuals can voluntarily marry or divorce and, therefore, change their 

own status. Doctrinal debate tried to make sense of this evident contradiction: a principle which 

apparently forbids the wilful alteration of one’s legal status and the many, perfectly legal, voluntary 

changes that one can make to it. A way to reconcile this contradiction could be the rejection of the 

principle altogether. One could argue the inalienability of the civil status is steadily losing importance 

in the current legal system. In fact, the loss of centrality of inalienablity has long been clear with 

regard to those aspects of the civil status which do not correspond to characteristics of the physical 

person. For instance, the marital status surely cannot be seen as inalienable. As for those features of 

the – so to say – physical person concurring to determine one’s legal status – such as gender – the 

possibility of changing them is steadily becoming more apparent.310 Yet, as this thesis shows, the 

preservation of the status, especially when it comes to gender, is an objective that has remained very 

central in France, as well as in the other jurisdictions discussed. 

Another, and more convincing, way to make sense of the inner contradictions of the principle of 

inalienability is through the reinterpretation of its very meaning. One could argue that inalienability 

does not prevent all changes to the status, but just those changes which exceed the limits and controls 

established by law. This means that not all voluntary changes of one’s status are null and void, but 

simply those who happen outside the legal framework.311 Such an interpretation, however, would be 

partially reductive, and rather circular, saying that lawful changes are lawful, and those which are 

not, are not. However, in this line of reasoning, legal scholar Leroyer argues that the principle of 

inalienability should be interpreted as a mechanism aimed at preserving the ordre public. According 

to such an understanding, it is not the wilful transformation of the civil status per se, but rather the 

changes that conflict with the overall principles and rules of the legal system to be in conflict with 

inalienability.312 

This understanding of inalienability seems useful to explain the limits to gender recognition. Indeed, 

legal reclassification of trans people was originally completely rejected, then strictly regulated, 

because of the perceived threats to the gender order protected in the legal system. Essentially, by 
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reasons of ordre public.313 Indeed, the civil status, determining – and giving certainty to – one’s set 

of legal positions, primarily serves two higher purposes in France, as well as in the other jurisdictions. 

One is to protect the individual interest, as people are enabled to prove who they are, and thereby act 

as a legal person pursuing their interests.314 For instance, legally being a woman may be essential to 

prove one’s entitlement to affirmative actions of various kinds. The second is that the clear 

determination of each person’s set of legal positions can be relied on by the state to achieve pre-

determined purposes. In this case, a public interest underlies the civil status.315 Certain social and 

legal arrangements are fostered316 through the preservation of the categories constructed by the 

selection of personal characteristics forming the status.317 Indeed, while the vulgata may say that civil 

status represents reality, the careful selection of features to be considered, and categories to be 

constructed, mean that the law creates a certain understanding of the society it means to govern.318  

The inalienability of the civil status therefore ensures the stability of objectives, which, in the specific 

case of gender categories, are obviously related to a gender order,319 greatly represented in the legal 

system.320 Accordingly, even though French legal narratives do not unpack the meaning of the 

inalienability of the civil status, the registration of a binary gender is obviously also connected to 

hierarchical and heteronormative interests. These interests were very much entrenched in the separate 

sphere tradition, so important in the modern constitutional order. The coming of an age of formal 

legal equality (mostly outside the household) did not eliminate the need of substantive gender equality 

– for instance, for the achievement of parité.321 Gender equality is indeed a principle of a 

constitutional nature enshrined in the 1946 Preamble to the French constitution, and reiterated in 

Article 1(2) of the 1958 Constitution. This constitutionally mandated objective now seems to ground 

the need to preserve gender categories under French law,322 and seems to be, as some have argued, 

the only legitimate reason to preserve them.323 

                                                        
313 Another principle that presides over the civil status is ‘immutability.’ Virtually neglected in the jurisprudential 
discussion, the principle of immutability, despite its name, does not oppose changes per se. Only changes which will be 
invisible after the fact, are opposed. Therefore, gender recognition remains visible on the individual registration in France 
(Neirinck, 2008: 52). 
314 Bruggeman, 2008: 24. 
315 Bruggeman, 2008: 24. 
316 Bellivier, 2015: 65. 
317 Neirinck, 2008: 42. 
318 Lochak, 2008: 661-663. 
319 For an analysis of these aspects in the French republican trandition, see: Foerster, 2003.  
320 See S Hennette-Vauchez, M Pichard, D Roman, La Loi et le Genre. Etudes Critiques de Droit Français (Éditions du 
CNRS 2014). Also, see the chapter on the English jurisdiction. Philippe Reigné has underlined that reference to the binary 
abound within the legal system, and also in the constitution, in particular in Article 1 and Article 3 (P Reigné, 
‘L’Intersexuation et la Mention de Sexe à l’État Civil’ [2016] (32) Recueil Dalloz, 1917-1918). 
321 Lépinard, 2018. 
322 Lochak, 2008: 682. 
323 D Borrillo, ‘Le Sexe et le Droit: De la Logique Binaire des Genres et la Matrice Hétérosexuelle de la Loi’ [2011] (1) 
Jurisprudence. Revue Critique, Université de Savoie, Le Genre Une Question de Droit 263, 266. 
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A central place in the scholarly debate, and, partially, in the judicial narrative, has been held by the 

public interest in preserving the heterosexual matrix of the family,324 both by scholars supporting325 

and opposing gender recognition326  In fact, according to some of the literature, the whole history of 

gender determination is closely connected to the preservation of the heterosexuality of marriage.327 

This not only appeared already in the 1903 decision of the Court of Cassation, the purpose of which 

was granting stability to the marital institution, but also in the decisions on trans identity, which 

arguably pursued the same objective.328 

In 1984, legal scholar Rassat explicitly found that the inalienability of the gender civil status served 

five main purposes: first, military drafting of males; second, granting different social security rights 

to males and females; third, heterosexual marriage; fourth, gender segregated facilities; fifth, gender 

segregated sports competitions.329 However, among all these five purposes, only heterosexual 

marriage was seen as an insurmountable obstacle. While a solution to all these impediments was 

partly to be envisaged – at times by a hardly human-rights compliant approach –330 the non-

traversable boundary remained marriage, where the ‘sex’ of the person was supposed to matter per 

se.331 

The legalisation of same-sex marriage in 2013,332 however, failed to remove the constant reference 

to the principle of the inalienability of the civil status. This principle was central – yet not made 

explicit – throughout the parliamentary debate which brought about law 2016-1547 of 18 November 

2016. In fact, besides some sparse references to improbable risks associated with ‘prostitution’333 and 

‘transvestites aiming at recognition to carry out their job,’334 the purposes which the binary serves 

remained to be unpacked. In the limited narrative on the topic to date, references are made to 

                                                        
324 Borrillo, 2011: 270. See also, in more explicit terms, D Borrillo, ‘Pour Une Théorie du Droit des Personnes et de la 
Famille Émancipée du Genre,’ in Gallus N (ed), Droit des Familles, Genre, et Sexualité (Anthemis 2012) 16; G 
Mémeteau, ‘Transsexualisme et Débat de Société’ [2007] Medicine & Droit 141, 144-147;  L Leveneur, ‘La 
Différenciation des Sexes en Droit Privé Contemporain,’ in Pini J, L Leveneur, M de Villiers, M Trapet, G Sicard, 
Cardinal M F Pompedda, Le Sexe, la Sexualité, et le Droit (Pierre Téqui 2002) 67-76. 
325 Gobert, 1990: [15]. 
326 Rassat, 1985: 668. 
327 P Reigné, ‘Sexe, Genre, et État des Personnes’ [2011] (42) La Semaine Juridique – Edition Générale 1140; see also 
Reigné, 2015: 305-306. 
328 Reigné, 2011: [6-10; 14; 20-21]. 
329 Rassat, 1985: 668. 
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the opinion of the author); prevented from participating in sport competition (to safeguard an assumed fairness); allowed 
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332 Law 2013-404 of 17 May 2013. 
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334 Assemblée Nationale, XIV legislature, Ordinary Session 2015-2016, Second Meeting, 19 May 2016, M. Jean-Jacques 
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procreational filiation, which seems to remain, at the time of writing, within heterosexual 

boundaries,335 identification, gender equality, and the preservation of a legal and social custom, thus 

maintaining the binary in the law.336   

2. Intersexuality 

2.1. Intersex Treatments and Civil Status 

The debate about intersex normalising treatments and the legal status of intersexuality is much more 

central in France than in Italy or England. In fact, this debate provides substantial insights into the 

role of binary gender categories in the law, as well as the relation between such a binary and the 

normalisation of intersex bodies. As this section makes clear, normalising treatments are expressly 

relied on in the law to preserve binary categories. 

To begin with, intersex normalising procedures are routinely carried out in France.337 Scholars and 

practitioners have clarified that the psycho-social rationales which underlie the standard medical 

                                                        
335 This was confirmed in the litigation about the recognition of a non-binary gender which took place in 2017 (see section 
2.2 of the current chapter). See also, Dionisi-Peyrusse, Pichard, 2014: 49 and P Reigné, ‘Le Changement de Sexe Devant 
la Cour de Cassation. Le Juge, l’Expert, et l’Irreversibilité’ [2012] (26) La Semaine Juridique – Edition Générale [3] who 
suggest that the reason for sterilisation may be avoiding that children may have two ‘fathers’ or ‘mothers.’ It must be 
emphasised that law 2013-404 of 17 May 2013 has reformed the law of adoption. As of 2013, Article 343 of the Civil 
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to reflect biology. Mother is the one who gave birth. The determination of the father is based on declaration or 
presumptions of paternity. Relying on the traditional idea heterosexual family, and reciprocal fidelity, the heteronormative 
connections seem quite strong. See: Dionisi-Peyrusse and Pichard, 2014: 54-56. However, some openings can be noticed. 
Firstly, in the decision of 5 July 2017, the First Chamber of the Cassation has allowed the adoption of the stepchild born 
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itself from the ‘biological’ inspiration of the law. In October 2018, the Comité Consultatif National d'Ethique has 
recommended to open IVF to lesbian couples, and build parental relationships accordingly (Comité Consultatif National 
d'Ethique, Avis 129. Contribution du Comité consultatif national d'éthique à la révision de la loi de bioéthique 2018-2019 
(October 2018) 120-122). As for surrogate maternity, the Committee has remarked its opposition to it, and has not shown 
any openings towards the establishment of filiation relations (122-124). While adoption by the non-biological parent may 
seem now possible in court, it is hard to foresee any legislative changes any time soon.  
336 Opinion of the first Advocate General Philippe Ingall-Montagnier, for the debate of 21 March 2017, [1]. 
337 This is confirmed by a plurality of sources. Internationally, reference can be made to the opinions of the Committee 
on the Rights of Children (Concluding Observations on France, UN Doc. CRC/C/FRA/CO/5, [48]), the Committee for 
the Elimination of Discrimination against Women (Consideration Reports Submitted by State Parties Under Article 18 of 
the Convention. Combined Seventh and Eighth Periodic Reports of States Parties Due in 2013, France, UN Doc. 
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Report of France, CAT/C/FRA/CO/7, [34-35]). At the national level, the Senate délégation for women’s rights and equal 
opportunities between men and women has confirmed that intersex treatments are routinely carried out in France, yet 
without specific statistics (Rapport d’Information Fait au Nom de la Délégation aux Droits des Femmes et à l’Égalité des 
Chances entre les Hommes et les Femmes sur le Variations de le Developpment Sexuel: Lever un Tabou, Lutter contre 
la Stigmatisation et les Exclusions, par Mmes Blondin et Bouchoux, Sénatrices, 23 February 2017, 21-25). 
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model of John Money, represent the normative bedrock motivating them.338 This is the case 

notwithstanding the advancements made with the approach to intersex children and their families, the 

efforts to have a team deciding on the protocol for each intersex child, and the awareness of the 

criticisms that were addressed to the standard medical model by intersex activists and civil society.339 

To date, the French National Consultative Committee on Ethics is engaged with the issue of intersex 

treatments, but no conclusion has been reached yet.340 

As for the legality of the treatments, no national judiciary or administrative body has condemned 

them despite the scholarly suggestion that they may violate the informed and free consent, and the 

integrity of the person, as resulting from Article 16-3 of the Civil Code.341 In a report drafted by a 

Senate inquiry committee, intersex treatments have  been explicitly affirmed as being carried out in 

France. The inquiry committee recommended however that a more informed consent and better 

trained professionals be achieved, in the light of the irreversibility of the operations.342 The legality 

of intersex treatments is suggested by from the answer given by the Ministry of Social Affairs, Health, 

Women’s Rights to parliamentary questions. The Minister refused to condemn these practices, 

underscored the complexity of the matter, and substantially deferred to the National Consultative 

Committee on Ethics.343 

The so-called normalising surgeries on intersex children are portrayed in a relatively positive light in 

the sparse jurisprudence. The Court of Appeals of Versailles referred to normalising treatments as 

carried out in the best interest of the child, in the judgement of medical experts, in a 2000 decision 

on the action d’état brought forward by two parents of an intersex child,344 following their 

feminisation.345 While the Court showed some doubt about the free choice of these normalising 
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operations, describing them as “plus imposée que choisie par les parents,” 346 the whole process of 

feminisation was accepted without a critical note, and even portrayed in a beneficial light.  

Administrative regulations also suggest that intersex treatments may be legal. An example is the 

Common Classification of Medical Acts (Classification Commune des Actes Médicaux), which 

authorises public funding of the treatments of sexual normalisation, arguably implying their 

legitimacy.347  

Evidence of their legality, as well as of the purpose that normalising treatments serve in the law, can 

be found in the instructions given for the registration of newborn children. When specifying the ‘sex’ 

to be registered, the circulaire advises that intersex children’s legal status should not be marked as 

‘undetermined’ – not even temporarily – as no third gender is allowed under French law. A gender 

should be assigned anyway, after having consulted with some medical experts who have to find the 

“sex which looks more probable, taking into consideration, where appropriate, the foreseeable results 

of medical treatments. This sex will be marked in the birth certificate, and, should there be an error, 

it will be subsequently rectified through judicial procedure” (emphasis added). 348  

As said, the formulation of the circulaire pierces any veil of doubt about the connection between 

medical treatment and the preservation of the gender binary in the law. Indeed, when excluding the 

possibility of a non-binary gender in the law, this administrative regulation defers to medical 

expertise. Here, the law relies on medicine to dissipate any uncertainty about the status of the child, 

if needed, by administering the medical treatments which are deemed necessary to achieve a ‘regular’ 

belonging to the binary. It seems that the law, being aware that ‘sex’ is more complicated than the 

binary, reinforces its binary structure in any case, and uses medicine to – so to say – shape bodies to 

the requirements of registration. Closely resembling the findings of Butler, who envisions that gender 

precedes and determines the framework in which sex is understood, the law imposes its own 

categories on a more complex ‘nature.’ If non-existing, the binary is created through the normalisation 

of the bodies. Medical treatments are explicitly understood as a means to ensure legal stability, as the 

presence of these rules among the ones addressed to civil status officers suggests. As legal scholar 

                                                        
scholarly commentary). Following a first, failed, attempt to masculinise their appearance, they were subject to a 
conversion to the female gender. 
346 Reigné, 2015: 308; Also, Philippe Reigné highlights that the Decision appealed at the Tribunal de Grande Instance of 
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347 Moron-Puech, 2017: [24]. 
348 See: Circulaire 28 October 2011, Article 55. The circulaire of 28 October 2011 reproduces, without significant 
changes, the Instruction Générale Relative à l' État Civil (NOR: JUSX9903625J) 11 May 1999, Section III, Under-section 
4, point 288.  
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Catto phrased it, when confronted with the complexity of sex, the law has preferred to “mutilate” in 

order to preserve the binary.349 

2.2. The (Im)Possibility of a Third Gender  

The debate about the recognition of a non-binary gender in French law dates back centuries. As early 

as 1817, it was argued within scholarship that determining (within binary terms) the ‘sex’ of all 

children right after birth, would lead to mistakes. It was considered better to wait – even years – to 

observe the ‘physical and moral’ development of the intersex person.350 The suggestion was discussed 

to introduce notes in the registration, such as ‘undetermined sex’.351 Interesting are the motivations 

of such a discussion. Some of the scholars argued that it was a matter of scientific positivism, wielding 

the conviction that ‘hermaphrodites’ could not be registered as males or females simply because they 

were neither male nor female.352 Others were afraid of ‘perilous’ social consequences of wrong 

registration, such as ‘hermaphrodites’ in gender segregated spaces.353 Scholars advanced the 

hypothesis of having ‘hermaphrodites’ registered as such, in order to protect the public interest and 

implicitly limiting their rights – such as inheriting or holding public offices, and, perhaps most 

important of all, the right to marry.354 The threat posed by ‘hermaphrodites’ was to the heterosexual 

matrix of the family and morality, seen to undermine the institution of marriage based on sexual 

polarity.355 Therefore, registration in a third gender was far from being a right, but rather a means to 

preserve conservative social arrangements. 

In the end, no ‘third-gender’ was introduced. Yet, historian Linton reports a few cases where the legal 

status of ‘hermaphrodites’ was debated, especially with regard to marriage. In this way, the legal 

gender of one of the spouses could be questioned and the declaration of nullity of marriage obtained. 

It is interesting to note that also in these cases, as in basically all cases examined in this thesis, medical 

expertise was the guest of honour.356 The explicit exclusion of a third-gender was also expressed in 

more recent jurisprudence. In a 1974 case, the Court of Appeal of Paris clearly stated that, no matter 

the physical complexities of sex, the law could recognise only two genders.357 More importantly, the 

Court of Cassation, in a 2017 decision, ruled out the possibility of a third-gender in a very explicit 
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way. This was the final word in a litigation brought forward by an intersex – non-binary identifying 

– person, who wanted to have a ‘neuter sex,’ or alternatively, an ‘intersex’ legal status officially 

registered. The claimant argued that they were physically intersex. Similarly, they identified outside 

of the binary, clarifying that their masculine-looking appearance was more of an adverse consequence 

of a health-related treatment with testosterone, rather than a sign of identification with the male 

gender.358  

In the first instance, the Court of Tours embraced a liberal approach by giving a central weight to the 

consideration that the ‘third gender’ is not explicitly prohibited by law.359 The Court also considered 

that the right to gender identity is protected under Article 8 ECHR.360 It then assessed whether the 

applicant was ‘actually’ intersex by looking at their medical records. Finally, the Court considered 

that intersex people constitute a small minority, whose legal accommodation does not hinder the 

binary structure of the legal system. In conclusion, the Court upheld the request of the claimant, 

granting them the right be registered in a third-gender. Having its pros and cons, this decision surely 

went beyond the binary structure of the law. The binary’s functionality within the system was 

recognised, thus negating the possibility of a naturalised, and de-politicised, binary. At the same time, 

however, the Court remained within a framework of ascriptive identity in assessing whether the 

person was actually intersex. The results may have been non-binary, but surely stayed outside of the 

dominion of the individual.  

This decision was opposed by the state attorney (Procureur de la République) before the Court of 

Appeal of Orléans. In her appeal against the Decision of the Court of Tours, the state attorney 

observed that Article 57 of the Civil Code and Article 55 of the circulaire of 28 October 2011 did not 

foresee the possibility of any deviations from the binary. While she acknowledged the increasing 

awareness of intersex rights – especially before the Council of Europe361 –, she underlined the soft-

law nature of these developments. As for the right to gender identity recognised under Article 8 

ECHR, the state attorney pointed out the limitations to the right to private life stated in the ECHR 

(Art 8(2)). The binary is established by law, in her opinion, and pursues a legitimate interest as “sexual 

identity constitutes a necessary element for our social and legal organisation, mainly because of its 

significance for family law, filiation and procreation.” All of this, in an area where the margin of 
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appreciation is rather wide. In conclusion, the attorney argued that the introduction of a third gender 

was a competence of the legislator, and not the judiciary. 362 

The decision of the Court of Appeal of Orléans reversed the judgement of the Court of Tours, yet it 

did not rule out the possibility of legal exceptions to the binary. On the one hand, the Court of Appeal 

recognised that the civil status imposes a categorisation, as a matter of ordre public. Yet, it also 

considered that individuals may be allowed to change gender category, or refuse all categorisation, 

under Article 8 ECHR. On the other hand, the Court, while admitting the intersex status of the 

applicant, denied that their lived gender was any other than masculine. Indeed, the respondent was 

‘married’ to a woman, socially masculine, and adopted a child.363 Moreover, the Court of Appeal said 

that there was no legal vacuum in French law: there simply was no third gender envisioned originally. 

Welcoming the request of the respondent, the Court said, would be tantamount to surreptitiously 

adding a third gender to French law. However, it considered this a matter of great social and moral 

complexity, of which the legislator should be in charge.364 The poor reasoning and formalism of the 

decision has featured in scholarship. This in particular because the Court of Appeal mentions, but 

does not really address, the existence of persisting social and legal needs underlying the binary,365 

which have become quite sparse after the legalisation of same-sex marriage.366  

The final word on this controversy has been uttered by the Court of Cassation, which rejected the 

possibility to have a third gender recognised under French law on 4 May 2017.367 In his opinion, the 

Advocate General insisted on underlining that the whole network of French law is based on the 

exclusive existence of the male and female genders, with the exclusion of any other categorisation.368 

He exemplified his reasoning through the need to identify individuals to achieve gender equality,369 

and to regulate the relations of filiation.370 The gender binary, he continued, was an existing reality 

at the legal and customary level.371 He also advised the Court to defer to the legislator in such a 

matter.372 The Court, emphasising the existence of a right to gender identity under Article 8 ECHR, 

also said that the binary serves a legitimate purpose, as it is a necessary element of social and legal 

organisation. The introduction of a third gender – a ‘neuter sex’ – was believed to have far-reaching 
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consequences for the system. In conclusion, the Court also held that the applicant looks and lives 

‘consistently’ in their legally registered gender (male), and, therefore, the interference with their right 

to private life under Article 8 was not seen as disproportionate. 

Even though some scholars agreed with the legislative competence for the introduction of exceptions 

to the binary in the law,373 the binary-normative transposition of the reasoning was more debated. 

Firstly, the textual grounds of a necessary binary were criticised, as third genders are not excluded by 

law, other than in the cited circulaire to the officers of the civil status. The constitutional legitimacy 

thereof, in the light of the reserve de loi on the civil status (Art 34 of the Constitution), is dubious.374 

In fact, the exclusion of a non-binary gender can be found only a contrario, if one assumes that the 

references to the ‘two sexes’ or ‘the one or the other sex’ scattered around in the law are meant to 

exclude non-binary gender from the legal system altogether.375 More substantially, the argument has 

been made that the public interests which allegedly rely on the binary, also could be pursued without 

a generalised categorisation of people in the binary, with a case-by-case approach.376 Moreover, it 

has been argued that the function of the état civil is to identify people, and let people’s identity become 

apparent: both these functions seem to be forgotten by the Court of Cassation.377 

This line of decisions – and scholarly commentary – show remarkably interesting aspects. Firstly, 

courts and scholars embraced the complexity of ‘sex,’ which is no natural a priori vis-à-vis the binary 

of gender. Paraphrasing Butler, we may say that sex is complex here, and gender is entirely binary. 

The ‘power dimension’ of the binary, and the erasure of any difference, appears in extremely clear 

terms in this set of decisions. Secondly, all the decisions embraced a performative understanding of 

gender, deliberately ignoring what one may refer to – in Butlerian terms – as ‘the doer behind the 

deed.’ The identity of the applicant, even their ‘biological’ condition, was ignored because they were 

perceived as a male, and also because, interestingly, they had married a woman. The lines between 

gender and sexuality were thusly blurred.378 Thirdly, the courts have considered gender identity in 

very ascriptive terms. In doing so, they redeployed gender dynamics of attribution of meaning and 
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opposed, I am firmly in favor of this view. If, however, what is meant by this is that (descriptively speaking), 
there is no sexual regulation of gender, then I think an important, but not exclusive, dimension of how 
homophobia works is going unrecognized by those who are clearly most eager to combat it.” 
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signification. If introduced under these terms, a non-binary alternative would restrict individuals 

within specific gender norms still – perhaps non-binary, but still imposed –, and the process of 

normalisation would likely take place again. 

3. Being Trans and French Law 

The right to gender recognition, in France, is currently regulated by Paragraphs 5 to 8 of Article 61 

of the Civil Code, introduced by law 2016-1547 of 18 November 2016 on the modernisation of justice 

in the XXI century. The law filled a decades-long legislative gap, during which gender recognition 

was jurisprudentially regulated by a doctrine developed by the Court of Cassation after the decision 

of the European Court of Human Rights (ECtHR) in B v. France. Gender recognition, in this 

jurisprudential construction, was based on an ascriptive model, relying on narratives of transsexuality, 

pathology, medicalisation, disciplinary observation, and, in fact, subjectification of male, female, and 

trans identities. The 2016 law, based on increasing human rights concerns about the state of the law 

in France, introduced an ascriptive right to gender recognition: no longer medicalised, but still 

judicialised; essentially based on the gender performance of the individual. 

The right to gender recognition is now granted to all people of age, or underage if emancipated. They 

have to prove that their gender civil status is no longer corresponding to their lived gender, in which 

they are known, with a “sufficient collection of facts” (réunion suffisante de faits). The law specifies 

some examples of the facts that can be regarded as a basis for gender recognition. For instance, one 

can be having the appearance of one’s desired gender; being known as such in their family, social 

(amical), or professional environment; or having obtained a name change corresponding to their 

gender.379 The expression “collection of facts” suggests the necessity of a plurality of elements, 

capable of proving one’s lived and socially recognised identity.380 The main innovation lies in the 

break with the medicalised understanding of the right to gender recognition. Indeed, the law clarifies 

that “the fact of not having undergone medical treatments, surgery, or the sterilisation cannot be the 

basis to reject the demand.”381 

On the other hand, the procedure remains judicialised. The tribunaux de grande instance are in charge 

of deciding on the applications. The applicant must declare their free and informed consent to gender 

recognition, and provide supporting evidence.382 The tribunal, once it has ascertained that the 

                                                        
379 Civile Code, Article 61-5. 
380 P Reigné, ‘Changement d’État Civil et Possession d’État du Sexe dans la Loi de Modernisation de la Justice du XXI 
Siècle. À Propos de la Loi no 2016-1547 du 16 Novembre 2016’ [2016] (51) La Semaine Juridique – Edition Générale 
1378: [1.A]. 
381 Civil Code, Article 61-6. 
382 Civil Code, Article 61-6. 
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applicant meets the requirements, orders the reclassification and name change (if necessary) on the 

birth certificate, which are changed in the margins.383 Gender recognition affects neither the 

obligations towards other people nor the parental duties established before the modification.384 

Law 2016-1547 has also modified Article 60 of the Civil Code on name change. In its newer form, 

Article 60 of the Civil Code envisions an administrative procedure, where the legitimate interest, 

previously required, has been expunged. Yet, should the officer of the civil status consider that the 

name change is not pursuing a legitimate interest, in particular when this affects a child or third 

parties, they must inform the procureur.385 In its previous form, Article 60 allowed for a judicial name 

change on the condition that there was a legitimate interest. Whether being a trans(sexual) person was 

legitimate interest enough for a name change was debated within the case-law. Even in the older 

jurisprudence, in which gender recognition was very often denied,386 courts were more open to allow 

a name change without civil status rectification.387 However, other courts either denied the prejudice 

– and hence, the interest – deriving from the mismatch between gender and name in daily life,388 or 

explicitly stated that the name of the individual must conform to their legal gender.389 

All the same, law 2016-1547 is a tipping point in a decades-long evolution under the influence of 

fundamental rights law. A determinant role has also been played by the jurisprudence of the ECtHR, 

and the soft-law of the Council of Europe (henceforth, CoE). The law represents a balance between 

the fundamental right to gender recognition, protected at Article 8 ECHR, and the understanding of 

the civil status as a matter of importance for public order.390 Throughout this evolution, the dynamics 

of fundamental rights versus public interests pursued through gender categories, and the 

subjectification of the gendered person to ensure the stability of such objectives, come evidently to 

                                                        
383 Civil Code, Article 61-7. 
384 Civil Code, Article 61-8. 
385 Up until the time of writing, there have been no reported cases on name change for trans people under the new law. 
Future evolutions will clarify the meaning of the norm. Be that as it may, a ‘tough’ stance on name change would seem 
to be in conflict with the spirit of law 1547 of 2016, also with regard to the liberalisation of the rules for gender recognition.  
386 Refer to Section 3.2.1 of the Current Chapter. 
387 ML Rassat, ‘Sexe, Médicine, et Droit,’ in Mélanges Offerts a Pierre Raynaud (Dalloz-Sirey 1985) 653. J Rubellin-
Devichi, ‘Défense et Illustration du Droit Français à l’Égard du Transsexualisme’, in Czermak M, H Frignet (eds), Sur 
l'Identité Sexuelle: À Propos du Transsexualisme (Editions de l’Association Freudienne Internationale 1996) 132-133. 
Primarily, as we will see, the decision of the Court of Cassation, I Civil Chamber, 16 December 1975, where the applicant, 
whose appearance was changed by the experiments forcibly carried out on them by Nazi doctors and whose sexual 
appearance was, at the time of the application for name change, feminine, was granted a name change. There are then, 
other decisions, older and more recent, summed up by Le Dujet-Thomas, 2014: 99-100. 
388 Court of Appeal of Limoges, Civil Chamber, 20 March 2012, n 10/01188, [Jurisdata 2012-005346]. 
389 See Le Dujet-Thomas, 2014: 101, and the decisions therein referred to: Court of Appeal of Limoges, I Chamber, 11 
December 2012 [Jurisdata 2012-029420]; Court of Appeal of Lyon, 14 February 2011, [Jurisdata 2011-002457]; Court 
of Appeal of Nancy, 14 November 2003, [Jurisdata 2003-234864]; Court of Appeal of Grenoble, 2 September 2003, 
[Jurisdata 2003-240053]. 
390 Leroyer, 2004: 247. 
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the fore. The current law moreover offers the possibility to reflect on another nuance of the ascriptive 

identity, the one based on behavioural examinations. 

3.1. Pre-Judicial Process 

The medical procedure to achieve gender transition in France is, similarly to Italy and England, 

minutely structured and supervised, with a determinant role given to psychiatrists. They are, perhaps 

improperly, but surely explicatively, qualified as the ‘border police’ of the transition by activists.391 

Before the 2016 law, having achieved the medical transition was a fundamental precondition on 

gender recognition. Failing to do so would have sounded the death knell to obtaining the 

reclassification. This phase was, therefore, as important as the subsequent judicialised one. As said, 

as of 2016, this is no longer the case. However, having clear the complexities and hierarchisation of 

the transition is essential for a better understanding of the law on gender recognition prior to law 

2016-1547. In fact, in a trait d’union, with England and Italy, medicine and law were intermingling, 

with the latter relying on the former to preserve the control of legal categories.392  

The medical process to achieve – physical and social – transition has been defined as a “military 

obstacle course,”393 because of its intensity, duration, and plurality of stages. A diagnosis of gender 

dysphoria is the first step before hormonal and surgical treatments. The term ‘transsexualism’ is also 

still much used as proven in the dictionary of the French Academy of Medicine.394 Given the 

specialisation deemed necessary, the psychiatric diagnosis can be carried out in a few authorised 

centres.395 These centres approximately function along the same lines. First, the psychiatric 

supervision, with an average duration of between one and two years, is intended to single out the 

signs of ‘true’ – so to say – transsexualism, and exclude other mental alterations. Second, to achieve 

the diagnosis, the life of the trans person is carefully investigated, including childhood memories and 

parental reports (regardless of the age of the trans person).396 Finally, the, now changing, restrictive 

approach of French psychiatrists towards medical transition was also underlined. For a long time, up 

to 80 per cent of the requests to be hormonally and surgically treated, to be pre-assessed by 

                                                        
391 H Zeggar, M Dahan, Evaluation des Conditions de Prise en Charge Médicale et Sociale des Personnes Trans et du 
Transsexualisme. Report for Inspection générale des affaires sociales (2011) [139-142]. 
392 As for the public funding of the process of transition, as well as the many conditions imposed on it, see: C Mascret, 
‘Les Aspects Juridiques Liés à la Prise en Charge du Transsexualisme en France’ [2008] (3) Revue de Droit Sanitaire et 
Sociale 497. 
393 A Debet, ‘Le Sexe et la Personne’ [2004] (131) Petites Affiches 21, 23. 
394 Dictionary of the Academy of Medicine of France, under the voice ‘Transsexualisme,’ <http://dictionnaire.academie-
medecine.fr/?q=transsexualisme> accessed 1 June 2018. 
395 The number of such centres is unclear. Likely, it is quite reduced. Zeggar and Dahan, 2011: [425-450], mention five 
centres. The website of the Societé Française d’Etudes et de Prise en Charge de la Transidentité mentions seven centres, 
<http://www.sofect.fr/equipes/nice.html> accessed 6 June 2018. 
396 Zeggar and Dahan, 2011: [425-450]. 
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psychiatrists, were refused, whereas the proportion has inversed in more recent times.397 The 

psychiatric supervision includes the ‘real-life test’ or ‘experience,’398 that is, the period of time during 

the transition in which the trans person is assumed to live in their new acquired gender, and express 

it.399 

As specified in the introduction, the psychiatric evaluation – also in France – is subject to criticisms. 

Some are based on the notion that identity is no pathology, and totally reject all psychiatric 

assessments. They allege that such an examination often triggers rehearsed narratives and a search 

for suffering of the trans person.400 Others criticised the methods, which lack in equality between the 

parties and transparency.401 Overall, the procedure has been described as a search for the ideal 

candidate: usually young, unmarried, and disgusted by their anatomy.402 The psychiatric assessment 

has also been criticised because it represents a gateway to further transformation, with psychiatrists 

essentially unaccountable for their decisions in this process. Importantly, up to 2016, they were de 

facto also in firm control of the fundamental right of gender recognition.403 If approved, hormonal 

treatments and surgeries follow. The reported main problem with hormonal treatment is the close 

control over their prescription – to the point that a large consumption without prescription was 

reported. Surgeries have been criticised by the Inspection Générale des Affaires Sociales for being 

technologically backward and, overall, of reduced quality.404 Before 2016, this was indirectly a 

considerable obstacle to gender recognition, as the difficulty to undergo the procedure of gender 

confirmation could effectively impair the right to have one’s gender identity legally affirmed. 

Interestingly, on 18 May 2009, the Ministry of Health announced that trans identity should no longer 

be considered a psychiatric illness, but also that gender confirming treatments should remain covered 

                                                        
397 Zeggar and Dahan, 2011: [99]. There are no more recent statistics about this subject. 
398 This is to mention the progressive approach of some psychiatrists, who designed the real life test as more of an 
experience, rather than a test. Therefore, it is voluntary, as the obvious continuation of the desires of a trans person. 
Mental health professionals act in a supporting role here (Zeggar and Dahan, 2011: [117-123]). 
399 Severe criticisms can addressed to the real-life test, which is a widespread practice, common in all three jurisdictions 
of this thesis. During this time, trans people have to live consistently with the gender identity they want to be recognised 
in. Yet, they legally remain of the birth assigned gender. This means that they shall look, act, behave etc., accordingly to 
the standards associated with such a gender. Their level of identification is assessed by external examiners (for instance, 
doctors). However, it is not difficult to understand that the mistmatch between the legal and lived identity may severely 
impact on their lives. It constantly ‘outs’ and make them vulnerable to risks of retaliation and social ostracisms. Moreover, 
as mentioned in the introduction, it may also give room to stereotypical evaluations of gender once the real life test is 
assessed (see: Amnesty International, The State Decides Who I am: Lack of Legal Gender Recognition for Transgender 
People in Europe (2014), which consistently recommends state to abolish such a test; see also Amnesty International, 
Public Statement calling to Stop Trans Pathologisation Worldwide (2017)) 
400 Zeggar and Dahan, 2011: [124-128]. 
401 Zeggar and Dahan, 2011: [128-133]. 
402 Zeggar and Dahan, 2011: [135]. 
403 Zeggar and Dahan, 2011: [139-142]. 
404 Zeggar and Dahan, 2011: [177-205]. 
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under public healthcare.405 This first step towards the – far from achieved – depathologisation was 

removing the ‘gender identity disorder’ from the list of ‘severe anxiety disorders.’406 This was 

considered to be a very important, symbolic, achievement in respect of the ‘de-psychiatrisation’ of 

the trans condition without entailing its de-medicalisation, in a much praised attempt to combine a 

de-stigmatisation with the possibility to undergo gender reassignment treatments in public 

structures.407 It should be emphasised that the administrative action of the Ministry of Healthcare is 

far from a de-pathologisation, as ‘transsexualism’ is still considered a mental illness by the Académie 

Nationale de Médicine,408 as well as by the medical community, as mentioned in chapter I. 

3.2. The Evolution of the Right to Gender Recognition 

The evolution of the right to gender recognition in France can be approximately divided into three 

phases. Firstly, there was a phase of jurisprudence, from the early 1970s until 1992, during which 

gender recognition was consistently denied by the Court of Cassation, despite being granted, from 

time to time, by lower courts. Secondly, following the 1992 decisions of the European Court of 

Human Rights (ECtHR) in B v. France, the Court of Cassation inaugurated a long phase of a 

medicalised and judicialised ascriptive right to gender identity. The last stage and biggest 

breakthrough of this evolution commenced in 2016, when the new law 2016-1547 was passed under 

pressure of international human rights. All these three phases, it must be clarified at the outset, are 

less monolithic than this rough division may hint at this point. Its complexities, evolutions, and the 

contradictions within them, will be highlighted in due course. Besides, there seem to be common 

elements throughout the three phases. Firstly, there is the discourse on the inalienability of the civil 

status and the preservation of gender categories on behalf of interests that (only partially) changed 

over time. Secondly, there is the process of subjectification of the ideal applicant, called on to stabilise 

the mechanism of categories. Thirdly, there is the tension created by fundamental rights, pushing for 

each person’s right to self-define their legal identity. 

  

                                                        
405 See, on this: F Vialla, ‘Iphis ou Atalante: la Transidentité Saisie par le Droit,’ in Mateu J, M Reynier, F Vialla, Les 
Assises du Corps Transformé. Regards Croisés sur le Genre (LEH Editions 2010) 240. 
406 Decree 8 February 2010, n 2010-125, which modified the annex of Article D. 322-1 of the Code of Social Security 
about the medical criterion for the definition of the ‘longstanding psychiatric illnesses.’  
407 Vialla, Iphis ou Atalante, 2015: 240. 
408 This is specified by the Dictionary of the Academy of Medicine of France, under the voice ‘Transsexualisme,’ 
<http://dictionnaire.academie-medecine.fr/?q=transsexualisme> (last access, June 1, 2018), referred to by P Reigné, 
‘Prolégomènes sur l’Approche Juridique de la Transidentité’ [2013] (5) Droit de la Famille, dossier 13, [12-14]. See also 
Zeggar and Dahan, 2011: [131-133], where they highlight that the decree of the Ministry of Healthcare was erroneously 
seen as a ‘dé-psychiatrisation,’ when in fact it was just a first step, surely of symbolic importance. 
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3.2.1. ‘Inalienability of the Civil Status’ and Biologistic Discourse: The Denial of Gender 
Recognition (1975-1992) 

 
The phase that this chapter conventionally labels as ‘before’ 1992 sees the total denial of gender 

recognition by the Court of Cassation, which failed to perform any fundamental rights analysis, 

despite the attempt of applicants to rely on Article 8 ECHR in its later stages. The Court of Cassation 

consistently rejected all changes perceived as voluntary, arguably to preserve the stability of gender 

categories. At times, it did so relying on the principle of the inalienability of the civil status; at other 

times, by deploying a biologistic discourse, which excluded the possibility of biological change from 

one ‘sex’ to the other, and excluded any existence of a gender identity to be considered by law. To 

clarify, the biologistic discourse is the denial of any value of gender identity for legal purposes by 

claiming – so to say – that nature conceives of only two, unmodifiable, sexes, and that such sexes are 

the ones to be considered for legal purposes. 

For this phase, the chapter focuses on the jurisprudence of the Court of Cassation, where the terms of 

the debate about gender recognition were set. However, it is important to emphasise that the issue 

was debated in lower courts too. With cases as early as 1965,409 the large majority of decisions was 

a rejection of the action d’état relying on the principle of the inalienability of the civil status. At the 

same time, however, some judges would grant the subsidiary request of name change as ‘therapeutic’ 

for social purposes.410 There were also cases of gender recognition, even after the rejections of the 

Court of Cassation.411 In such judgements, lower courts would engage in a thorough analysis of the 

applicant to understand whether they were a ‘true transsexual,’ characterised by the irresistible urge 

to change their body, and not other forms of diverse identity – i.e., effeminate homosexuals or cross-

dressers.412 

Moreover, while the evolutions taking place during this phase were virtually all jurisprudential, it is 

still important to mention that some legislative and administrative movement took place. In 1982, 

Senator Caillavet proposed a bill to introduce gender recognition, through a medicalised, but 

administrative, procedure, aimed at diminishing the social troubles of diagnosed – but not necessarily 

                                                        
409 Rubellin-Devichi, 1996: 131. 
410 Rassat, 1985: 653. Rubellin-Devichi, 1996: 132-133. 
411 Rubellin-Devichi, 1996. 
412 JP Branlard, Le Sexe et l’État des Personnes. Aspects Historique, Sociologique, et Juridique (Librarie Générale de 
Droit et de Jurisprudence 1993) [1399 – 1407]. See also: see: MG Fauré, ‘Transsexualisme et Indisponibilité de l’État 
des Personnes’ [1989] (1) Revue Droit Sanitaire et Social 1-15. However, some scholars held that the position of trans 
people was less rosy than represented by the cited scholars and decisions: S Regourd, ‘Sexualité et Libertés Publiques’, 
in Poumarède J, JP Royer, Droit, Histoire, et Sexualité (L’Espace Juridique 1987). 
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post-operative – transsexual people.413 In 1989, the Conseil d’État rendered a consultive report  – so 

called, rapport Braibant - to the government, advising not to pass legislation on the subject, but rather 

a series of minor measures to ease the life of transsexual people.414 These movements had little 

consequence on what was an eminently jurisprudential evolution. 

It was before the Court of Cassation where the greatest closure motion could be observed, which 

caused condemnation by the European Court of Human Rights in 1992. The issue of gender 

recognition made its first appearance before the Court of Cassation in 1975. The first decision415 is 

the rejection of the application for gender recognition by a post-operative transsexual woman.416 The 

Court stated that the principle of inalienability of the civil status forbade the voluntary changes 

achieved to be taken into consideration, no matter the transformation undergone. The Court held that 

civil registries were intended to reflect a reality, even if evolved by operations (such as intersex cases), 

as long as they reflect one’s pre-existing characteristics. The second decision is the authorisation of 

a name change,417 requested by a survivor of a Nazi concentration camp. Having been used as a 

guinea pig by Nazi doctors,418 they acquired the physical characteristics associated with the female 

gender as a consequence of these experiments.419 The Court recognised their legitimate interest not 

to be ridiculed because of their (still masculine) name, the change of which it authorised. The Court 

laid the foundations for a doctrine which would allow involuntary changes to the civil status, but not 

voluntary ones.420 

Arguably, the same rationale can be detected in a subsequent decision of the Court of Cassation.421 

The case was about the claim of a post-operative transsexual man to have his gender identity 

recognised. His application was however rejected.422 The decision, very succinctly, denied that the 

applicant was of the male sex, embracing a biologistic narrative. Stark is however the contrast 

between the Court’s narrative, and the richness of the Advocate General’s opinion, where the stakes 

                                                        
413 Proposition de loi tendenant à autoriser les traitments médico-chirugicales pour les anormalités de la transsexualité 
et à reconnaître le changement d’état civil des transsexuels, presented by Senator Henri Caillavet on 9 April 1982 
(henceforth, Caillavet bill). 
414 F Vialla, De l’Assignation à la Réassignation du Sexe à l’État Civil. Etude de l’Opportunité d’Une Reforme (2017), 
31-35. 
415 Court of Cassation, I Civil Chamber, 16 Dicember 1975. 
416 Article 99 Civil Code. 
417 Article 57 Civil Code.  
418 Court of Cassation, I Civil Chamber, 16 December 1975. 
419 The narrative of this case does not allow to understand the individual self-identification. Therefore, the gender-neutral 
form will be used.  
420 M Gobert, ‘Le Transsexualisme, Fin ou Commencement?’ [1988] (47) Le Semaine Juridique – Edition Générale, doctr 
3361, [4-5]. 
421 Court of Cassation, I Civil Chamber, 30 November 1983, App no 82-13808, published on the Bulletin (legifrance). 
422 A line of continuity was seen by Gobert, 1988: [7]. 
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associated with gender recognition are brought to the fore.423 Gender recognition of transsexual 

people – always portrayed within the wrong body framework, and as in need of help and support – 

was seen in conflict with catholic morality, social life, established sexual mores, heterosexual 

marriage, as well as availing practices of self-mutilation. In conclusion, the Advocate General advised 

to limit gender recognition to the cases of true discomfort and sufferance, hence ‘true transsexuals,’ 

and reject those based on whimsical, or fashionable, desires.424 The biologistic turn of the decision, 

which did not engage with the questions raised by the Advocate General at any level, seems to have 

been a way to cement the stability of the civil status itself by reducing what is a more complex value 

judgement to a mere fact.425 The interests which underlie the stability of the binary, of which the 

Court of Cassation was certainly aware because of the Advocate General’s opinion, were protected 

through the ‘naturalisation’ of gender categories.  

In the following years, the Court of Cassation continued to reject applications for gender recognition. 

At times, it reiterated its doctrine of the inalienability of the civil status, leaving open the abstract 

possibility of reclassification in case of a totally involuntary transition.426 At other times, the Court 

of Cassation rejected applications relying on a biologistic narrative, which is the apodictic statement 

that, no matter what treatments the applicant might have undergone, they still remained of their 

‘biological sex.’427 The interchangeability between these two motivations hints at the political spirit 

that animated the biologistic narrative, which manifests as a rhetorical artifice: in other words, a handy 

way out of thorny, political, dilemmas. 

However, signs of change started to make their appearance. The most important change taking place 

during these years (1987-1990) regards the strategy of litigation of the applicants.428 In two decisions 

                                                        
423 Opinion of the Advocate General [1984] La Semaine Juridique – JCP, 20222 
424 Opinion of the Advocate General, 1984, 20222. The public stakes associated with gender recognition are also evident 
in the appealed decision of the Court of Appeal. In particular, the Court of Appeal said that “the interest of transsexual 
[people] is not negligible, but the social interest of society as a whole, and that of individuals composing it who accept 
(s’accommodent) their morphological sex is more important.” The social interest, the Court clarifies, is connected to the 
civil status, which individuals cannot change at their leisure. Interestingly, the sexuality of the applicant was under 
scrutiny, as the Court underscored that the sexual congress that the applicant shared with his partner was not ‘normal,’ 
and the presence of a penis prosthesis did not change that fact. The Court also considered the relationship to be sure to be 
of short duration. Yet, it represents an “irremediable moral prejudice.” In conclusion, it rejected the appeal, basing its 
decision on the impossibility of biological changes, implying, on the one hand, that the applicant did not have to undergo 
their transformation, and, on the other, the threat they posed to the moral order (Court of Appeal of Nancy, I Chamber, 
22 April 1982 [1984] La Semaine Juridique – JCP 20222). 
425 The connection between the biologistic understanding of gender and the preservation of the civil status is also present 
in J Lepineau, Comment on the Decision of the Court of Cassation, I Chamber, 30 November 1983 [1984] La Semaine 
Juridique – JCP 20222. 
426 Court of cassation, I Civil Chamber, 3 March 1987, App no 84-15691, publié au bulletin (legifrance); Court of 
cassation, I Civil Chamber, 31 Mars 1987, App no 85-141876, publié au bulletin (legifrance). 
427 Such as in the 1990 decisions – see infra in this section. 
428 Court of cassation, I Civil Chamber, 7 June 1988, App no 86-13698, publié au bulletin (legifrance); Court of cassation, 
I Civil Chamber, 10 May 1989, App no 87-17111 (Bulletin 1989, n 189, 125). 
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from 1988-1989, the applicants, for the first time before the Court of Cassation, advocated for gender 

recognition on the basis of their right to privacy (Art 8 ECHR),429 with one of them also claiming a 

right to marry in their new gender (Art 12 ECHR).430 The Court rejected them both, giving virtually 

no explanation, if not to underline that Article 12 was meant for couples of different sexes, hence not 

applicable to transsexual people.431 

These latter decisions attracted some criticism from scholars. On the one hand, they defended the 

right of transsexual people, eager to transform their body, to be recognised. Deploying a wrong body 

narrative, it was argued that the applicants were “true transsexuals,” not “homosexuals” or 

“perverts.”432 They were therefore deserving of recognition.433 In other words, the narrative of 

transsexualism – the irresistible urge to change one’s own body, the ‘true transsexual’ as opposed to 

other categories of individuals not worthy of recognition – started to be used to argue for the granting 

of the right.434 This undoubtedly presented the advantage of allowing some trans people – transsexual 

people, those corresponding to the norms, so to say – to provide an argument for the recognition they 

longed for. On the other hand, it contributed to the establishment of norms to be satisfied, and to the 

subjectification of the good applicant, who, in this case, is the ‘true transsexual.’ In other words, it 

contributed to laying the groundwork for a disciplinary exercise of power, the aim of which was 

preserving the control over gender categories. 

The final word of the Court of Cassation seemed to be said with four decisions made on the same day 

in 1990, in which the biologistic approach to the subject was reiterated.435 Such cases were 

applications of gender recognition brought forward by transsexual people who had previously 

                                                        
429 Court of Cassation, I Civil Chamber, 10 May 1989; Court of Cassation, I Civil Chamber, 7 June 1988. At this stage, 
the Court of Strasbourg had not recognised the existence of a right to gender recognition (Rees v the United Kingdom 
App no 9532/1981 (ECtHR, 17 October 1986)). However, in a 1979 Report in the Van Oosterwijck v Belgium, the 
European Commission of Human Rights had found that the refusal to recognise one’s transgender identity overstepped 
the obligations of the Belgian Kingdom under Article 8 of the ECHR. Doctrinally, the Commission based the right of 
trans people in free development of personality. Finally, it also represented a violation of Article 12 of the ECHR (Report 
of the European Commission of Human Rights in D van Oosterwijck v Belgium, App no 7654/1976, 1 March 1979, [46-
51], [53-61]). I highlight here that the case was dismissed on procedural grounds, having the applicants failed to exhaust 
the internal remedies (Van Oosterwijck v Belgium App no 7654/76 (ECtHR 6 November 1980)). Even though it does not 
emerge from the French decisions, this might have been one possible reason which brought the applicants to rely on 
Article 8 ECHR.  
430 Court of Cassation, I Civil Chamber, 10 May 1989. 
431 Admittedly, this was compliant with the Strasbourg jurisprudence, which recognised a right to gender recognition – 
including the right to marry – only with the 2002 decision of Christine Goowin v UK. 
432 J Rubellin-Devichi, ‘Transsexualisme’ [1989] Revue Trimestrelle de Droit Civil 721, 725, 727. 
433 Rubellin-Devichi, 1989: 727. 
434 Interestingly, as Rubellin-Devichi (1989: 730-731) reports, the once divided “juges du fond” started to give more 
unified decisions, rejecting the applications of transsexual people for a combination of reasons: lack of real sex change, 
and the voluntariness of the transformation. 
435 Court of Cassation, I Civil Chamber, 21 May 1990, pourvoi n 88-12163 (unpublished); Court of Cassation, I Civil 
Chamber, 21 May 1990, App no 88-12250; Court of Cassation, I Civil Chamber, 21 May 1990, App no 88-12829, Bulletin 
1990, IN 117; Court of Cassation, I Civil Chamber, 21 May 1990, App no 88-15858. 
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undergone physical and social transition. Importantly, in two of such appeals, the applicants lamented 

a violation of their right to privacy protected under Article 8 ECHR.436 All applicants, in an attempt 

to circumvent the limits imposed by the inalienability of the civil status, relied on the narrative of true 

transsexualism, arguing that the transformations and instances of trans people were far from 

voluntary. Yet, their strategy was of no avail. 

The applications were all rejected on the ground of a biogistic rhetoric – the applicants, sic et 

simpliciter, did not ‘biologically’ belong in their acquired gender. The applicant, the Court held, may 

have lost their original sex characteristics, but had not acquired new ones. It is important to notice 

that, even though the decisions adhered to a strict biologistic understanding of gender identity, they 

also accepted that the applicants were ‘true transsexuals.’ In other words, they were characterised by 

the strong desire to transform one’s own anatomy, and a personal history of behaviour that, in gender 

terms, is associated with the other gender.437 The claim that the lack of recognition violated Article 8 

ECHR was also simply rejected. 

Interestingly, comparing the articulate opinion of the Advocate General to the extremely succinct 

reasoning of the Court underscores again the rhetorical dimension of the biologistic narrative. In such 

an opinion, besides a cultural hostility against trans(sexual) people – portrayed as delusional lunatics 

–,438  the Advocate General emphasised the problems that gender recognition would have caused: for 

marriage (coming to authorise what were perceived as same-sex marriages), divorce, filiation, and 

parental authority.439 In similar terms, the juge rapporteur highlighted the risk of transsexual people 

marrying in the new gender, and adopting children.440 Moreover, the Advocate General also 

underlined that this was too a complex matter to be decided by the judiciary.441  

In conclusion, throughout all of the decisions of this 1975-1990 stage, the principle of the 

inalienability of the civil status was inconsistently evoked. It was finally supplanted by a blunt 

biologistic understanding of gender identity. In focusing on the immutability of sex, the Court 

arbitrarily picked some sexual characteristics over others (be they the reproductive capacity or 

chromosomes), ignored the complexities of biological sex, and, ultimately, embraced a – rather 

                                                        
436 Court of cassation, I Civil Chamber, 21 May 1990, App no 88-12.829; Court of Cassation, I Civil Chamber, 21 May 
1990, App no 88-15858. 
437 In Court of Cassation, I Civil Chamber, 21 May 1990, App no 88-15858, the applicant is indeed considered not to be 
a ‘true transsexual’ and the transformation he underwent deemed voluntary.  
438 Opinion of the Advocate General to the Court of Cassation Flipo [1991] La Gazette du Palais, 16-17 Janvier 1991, 33. 
439 Opinion of the Advocate General Flipo, 1991: 37. 
440 M Gobert, ‘Le Transsexualisme ou la Difficulté d’Exister’ [1990] (49) La Semaine Juridique Edition Générale – JPC, 
doctr 3475 (online), [14]. 
441 Opinion of the Advocate General Flipo, 1991: 1991: 37.  
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rhetorical – understanding of the sexual binary.442 In doing so, it cannot be denied that the biologistic 

discourse has served the purpose of preserving the inalienability of the civil status, and the interests 

relying on it. In entrenching itself within this apparently factual rhetoric, the Court ignored the 

complex issues that were brought before it. A legal conclusion, giving total prevalence to the public 

interests underlying the binary over the fundamental rights of the person, was achieved through what 

could be called – perhaps improperly – a hidden balance. The impression is, as was argued in chapter 

II, that the complexity of sex is reduced ad unicum as a device to support a value choice, perfectly 

capable of preserving the stability of gender categories. 

3.2.2. Privacy and Gender Recognition: The New Jurisprudence and the Role of the ECtHR (1992-

2016) 

Article 8 ECHR, the right to private life, has been the basis of the French doctrine of gender 

recognition since 1992, following the condemnation of France before the ECtHR in the case B v. 

France.443 This judgement, on the one hand, recognised the social troubles experienced by 

unrecognised trans – ça va sans dire, reduced to transsexual – people, but, on the other, did not state 

a right to have one’s own gender identity recognised by law as a matter of principle. This was, in fact, 

only recognised with the 2002 cases Christine Goodwin v. UK and I. v. UK.444  

As said, the key aspect of the B v. France decision is the right to privacy of transsexual people – other 

forms of trans identity are not considered –, judged to be constantly violated when gender recognition 

is missing. The applicant, a transsexual woman, claimed that “by failing to allow the indication of 

her sex to be corrected in the civil status register and on her official identity documents, the French 

authorities forced her to disclose intimate personal information to third parties; she also alleged great 

difficulties in her professional life.”445 The Court acknowledged the lack of consensus among the 

Member States, as well as of significant scientific knowledge of the origin and development of trans 

identities.446 It distinguished however the facts of the case from the previous jurisprudence that had 

been focused on the UK, which saw a consistent rejection of the claims for gender recognition.447 

Indeed, no system of civil registry exists in the UK similar to the French one, where the evolution of 

one’s civil status is followed throughout one’s life. The registration of births, marriages, and deaths 

                                                        
442 Gobert, 1990: [22]. 
443 B v France. 
444 Christine Goodwin v. United Kingdom, App no 28597/1995 (ECtHR, Grand Chamber, 11 July 2002) and I. v. United 
Kingdom, App no 25680/1994 (ECtHR, Grand Chamber, 11 July 2002). For an analysis of this Decision, see chapter V. 
on the English jurisdiction. 
445 B v France: [43]. 
446 B v France: [48]. 
447 See chapter 5, section 3.2.3. 
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in the UK is perceived as more of a historical record. Requiring the UK to grant gender recognition 

was reasoned to entail the need to establish a system of public registries, which would have exceeded 

the obligations arising under Article 8 ECHR. However, in France, the system of civil registries 

existed, and the amendment of one’s birth assigned gender could take place without the need to 

establish a new registration mechanism.448 Not only that: the possibility to have a name change in 

France was quite complicated (contrary to the UK). The name was (and is) clearly stated on the 

identity documents of the trans(sexual) person,449 the use of which was quite widespread. The Court, 

therefore, found a violation of Article 8 ECHR.450 

Even though the Court did not elaborate on the notion of the trans condition, it underlined that the 

applicant, having lost their “external marks” –having undergone a medical transition –  showed 

determination to live in their new gender.451 Without reading into the judgement, a distinction 

between applicants deemed worthy of recognition – medicalised transsexual people, determined and 

devoted to the transition – and non-mentioned others, whose characteristics are not spelled out, can 

be seen to be implied. As for the stakes associated with gender recognition, the inalienability of the 

civil status is not quite touched upon. However, in the various minority opinions, the judges 

underlined the issues of gender recognition for marriage and filiation,452 and social life, and the fear 

of having “half-feminised men claiming to [have] marr[ied] normally constituted men.”453 As 

underlined within the scholarship, the decision did not embrace an overall recognition of 

(trans)gender identity, that is the reclassification for all legal purposes of one person according to 

their gender identity.454 Simply, the ECtHR enunciated a right to be protected from the embarrassment 

in which transsexual people find themselves when ‘outed.’ Indeed, as emphasised in the literature, 

Article 12 ECHR, which was not discussed in the judgement, remained firmly within the purview of 

people of different (birth-assigned) genders.455 As said, it would have been another ten years before 

the Court of Strasbourg read a right to gender recognition, that is, being reclassified for all purposes, 

out of Article 8 ECHR. 

The effects of the decision in Strasbourg rapidly resonated in France.456 The Court of Cassation, in 

1992, granted gender recognition to transsexual people who satisfied psychiatric, physical, and 

                                                        
448 B v France: [52-55]. 
449 B v France: [58]. 
450 B v France: [62]. 
451 B v France: [55]. 
452 See the opinions of Judge Matscher, Judge Pinheiro Farinha, and Judge Petitti.  
453 See the opinions of Judges Valticos and Loizou. 
454 Rubellin-Devichi, 1996: 147-148. Also, see the interpretation of the judgement given by the Advocate General Jéol to 
the Plenary Session of the Court of Cassation, 11 December 1992, in in [1993] (5) La Semaine Juridique 21991, 46. 
455 Rubellin-Devichi, 1996: 147-148. 
456 Court of Cassation, Plenary Session, 11 December 1992,in [1993] (5) La Semaine Juridique 21991, 46. 
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behavioural requirements, all under strict medical supervision. This formula was suggested to the 

Court of Cassation by the Advocate General.457 He advised the Court to use a narrative limiting 

gender recognition to ‘true transsexual’ people only: those who were psychologically, socially, and 

physically transsexual, and whose social appearance was of the other gender, without admitting their 

gender identity as a factual reality. In a not entirely clear, and self-contradictory, reasoning, the 

Advocate General held, on the one hand, that this ontological remark on the – so to say – true sex of 

transsexual people would exclude the automatic recognition of new rights to the applicant. This would  

allow the judge to assess the requests of transsexual people each and every time, especially with 

regard to marriage.458 On the other hand, the Advocate General held that not granting transsexual 

people the right to marry, would segregate them in a discriminatory, legally non-existent, third-

gender.459 

Apparently, the Court of Cassation adopted the wording of the Advocate General, and established a 

formula which has long remained practised in the jurisprudence of French courts: 

“If a person suffering from the syndrome of transsexualism does no longer possess all the 

characteristics of their original sex after a medical and surgical treatment undergone for 

a therapeutic reason, and has acquired a physical appearance resembling the other sex 

which corresponds to their social behaviour, the principle of respect for private life 

justifies that their civil status shows the sex of which they have the appearance. The 

principle of the inalienability of the civil status is no obstacle to such a modification.”460 

The Court restated the centrality of the principle of inalienability of the civil status.461 Instead of 

acknowledging an explicit balance of this principle in respect of the right to privacy enshrined under 

Article 8 ECHR, the Court denied the existence of a conflict, as long as the right was limited to post-

operative transsexual people within a medicalised context. Implicitly, the balance between principles 

which the Court considered to be in conflict until a couple of years earlier, is struck in the 

preconditions laid out. 

                                                        
457 Opinion of the Advocate Genera Jéol, 1992: 46-47. 
458 Opinion of the Advocate Genera Jéol, 1992: 47. 
459 Opinion of the Advocate Genera Jéol, 1992: 47. 
460 This translation is taken from the ECtHR Decision in B v France. See: Court of Cassation, Plenary Session, 11 
December 1992, 46: “Lorsqu'à la suite d'un traitement médico-chirurgical subi dans un but thérapeutique, une personne 
présentant le syndrome du transsexualisme ne possède plus tous les caractères de son sexe d'origine et a pris une 
apparence physique la rapprochant de l'autre sexe, auquel correspond son comportement social, le principe du respect 
dû à la vie privée justifie que son état civil indique le sexe dont elle a l'apparence; le principe de l'indisponibilité de l'état 
des personnes ne fait pas obstacle à une telle modification”. 
461 G Memetaeu, Note to Cass., Ass. Plén., 11 December 1992 (René X; Marc X), in [1993] (5) La Semaine Juridique 
21991, 49. 
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In establishing a list of pre-conditions tailored to the subject of the ‘true’ transsexual person, the Court 

again used a divide between voluntariness and involuntariness, which seems to fit squarely within the 

‘wrong body narrative.’ The decision also placed medical transition at its very centre, with gender 

reassignment surgery as the obvious crown jewel of the process.462 As a result, the medical profession 

was bestowed upon a virtually limitless power in sorting out the good applicants from the bad ones, 

thereby becoming a gatekeeper of gender transition.463 Despite seemingly having embraced the 

middle ground suggested by the Advocate General by not acknowledging the trans identity of the 

person,464 the decision could not create a form of gender recognition which did not entail the complete 

recognition of the person in the status corresponding to their gender identity. Therefore, one has to 

assume that this gender recognition was the granting of the opposite status within the binary,465 

including with regard to marriage.466  

Indeed, the right of the transsexual person to marry in their newly recognised gender identity passed 

virtually without controversy.467 Finally, following the decisions of the ECtHR in Goodwin v. the 

UK, which recognised a right of trans people to marry in their newly recognised gender, and of the 

European Court of Justice (ECJ) in K.B. v. NHS, which – arguably – granted trans people a right to 

marry under EU law, any potential doubt was to be deemed as completely solved.468  

French law, as following the decisions of 1992, did not establish family law preconditions on gender 

recognition – for example, the single status.469 Operating outside of the doctrine of the Court of 

Cassation, in order to preserve the heterosexuality of the marital institution, some courts rejected 

applications lodged by transsexual applicants who intended to remain married in their birth assigned 

                                                        
462 C Fortier, L Brunet, ‘Changement d’État Civil des Personnes «Trans» en France: Du Transsexualisme à la 
Transidentité,’ in Gallus N (ed), Droit des Familles, Genre, et Sexualité (Anthemis 2012) 71. 
463 Fortier and Brunet, 2012: 97-100. 
464 Memeteau, 1992: 49. 
465 Rubellin-Devichi, 1996: 146-147. 
466 Rubellin-Devichi also claimed that this was a problem because it was essentially a same-sex marriage. While the Court 
could not do otherwise – because it could either recognise the person or not, but not create a third gender –, this was seen 
as for the legislator to address. Additionally, she claimed that, without addressing this issues, ‘shocking’ results may 
follow. An example is that of the Court of Appeal of Paris, 14 June 1994, which recognised the gender of an Argentinian 
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with this change has to do with same-sex sexuality (and marriage). 
467 Rubellin-Devichi, 1996; L Mauger-Vielpeau, ‘Le Transsexualisme et le Code Civil’ [2005] (9) Droit de la Famille, 
Étude 18: [28-30]; V Larribau-Terneyre, ‘Transsexualism et Couple’ [2013] (5) Droit de la Famille, Dossier 14: [7-9]). 
468 The ECJ ruled that the principle of equal pay, enshrined in Article 141 EC (now Article 157 TFEU), “precludes 
legislation which – in breach of the [ECHR] prevents a couple [composed of a cis and a trans person of opposite genders] 
from fulfilling the marriage requirement which must be met for one of them to be able to benefit from part of the pay of 
the other.” (Case C-117/01 KB v National Health Service Pension Agency [2004] ECR I-00541 [34].) 
469 Obviously, with the recognition of same-sex marriage, this did no longer represent an issue, law 2013-404 of 17 May 
2013. 
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legal gender.470 Implicitly, in such decisions, the single status was made a precondition on gender 

recognition.471 On the other hand, there have been cases where the pre-existing marriage was not seen 

as an obstacle, even though the applicants openly intended to remain married.472 At any rate, this lack 

of family law preconditions was quite unusual of French law, and certainly represents an exception 

among the jurisdictions discussed in this thesis. This is even more peculiar considering that the 

difference of sex remained a condition for the validity of a marriage until the 2013 legislative 

reform.473 The presence of children had not been an impediment to gender recognition either, despite 

some scholarly discussion on the matter. 474 However, the possibility was envisioned of children 

taking part in the process – if necessary, represented by a third legal party (Art 388-2 of the Civil 

Code) – to pursue their own interest, potentially in opposition of their parent’s, in the determination 

of the latter’s gender recognition.475  

However, the ties between family law and legal gender identity seem hard to deny in France too. The 

jurisprudence of the Court of Cassation up to 1992, especially when compared to the opinions of the 

Advocates Generals, is very much enlightening. It is however worth reporting one more, very 

interesting, case, which seems to further confirm these findings. In 2005, a Court of Appeal refused 

a couple composed of a transwoman, legally recognised in their lived gender, and their partner, a 

transwoman legally classified as a male, the right to marry, even though they were – legally speaking 

– entitled to do so.476 The legal basis of the decision was an alleged lack of a true intention to marry, 

as the Court held that their real intention was a strategic move to promote trans rights. In fact, as 

argued in scholarship, the real problem was the homosexual nature of the union. It is quite difficult 

to prove the lack of a true intention to marry, and, in fact, nothing prevents a couple from marrying 

out of devotion to a cause.477 The case, from the point of view of this thesis, clearly demonstrates that 

one of the two applicants was treated contrary to their legal gender, because of their apparent sexual 

                                                        
470 TGI Caen, 9 January 2003, non published, reported by Mauger-Vielpeau, 2005: [31]; TGI Besançon, 19 March 2009, 
App no 08/02219 [JurisData 2009-024072]; TGI Brest, 15 December 2011, App no 11/00975 [JurisData n° 2011-
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Sexe et le Mariage, Nouvelle Péripetie (Fort Pédagogique) à Propos du Trassexualisme’ [2013] (2) Recueil Dalloz 156. 
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2009-006810] where the prosecutor opposed gender recognition because the child was hostile to it. 
476 Court of Appeal of Versailles, I Chamber, Section I, 8 July 2005, App no 05/04694. 
477 Borrillo, 2010, 271. 
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orientation. As long as the heterosexual matrix seemed to be threatened, the gender recognition was 

limited. 

Let us tie together the doctrine of gender recognition as resulting from the 1992 decisions of the Court 

of Cassation, which remained, with some modifications, in force until law 2016-1547.478 Under such 

a doctrine, trans individuals acquired a right to be reclassified according to their gender identity. Such 

a right, it must be specified, was not grounded in the recognition of one’s gender identity as a 

manifestation of one’s personality and self-determination. Simply, reclassification was based on a 

sympathetic attitude towards trans people and the discrimination they suffered from. As a result, their 

(trans)gender identity was to be hidden from their personal documentation. The model envisioned 

remained firmly within an ascriptive paradigm, as the legal classification of individuals was a matter 

for external, expert, medico-legal assessment. Physical, psychological, and behavioural preconditions 

were the key to gender recognition. No explicit family law preconditions were set. Yet some courts 

refused to grant gender recognition to married people. Despite the caution exercised and the doubts 

expressed by the Advocate General, gender recognition seemed to be for all purposes. This included 

the heterosexual marriage in the newly recognised gender, which remained rather uncontroversial. 

This doctrine, arguably, represents a – very much implicit – balance. At stake, on the one hand, was 

the principle of inalienability of the civil status, with its clear heteronormative substrate. On the other 

hand, there was the right to privacy of the individual, which could no longer be totally compressed. 

3.2.3. Gender Recognition: The 1992 Doctrine in Action 

Throughout a period of more than twenty years, the doctrine of the Court of Cassation was applied 

by lower courts: with many differences in shades and nuances, but also with some fundamental 

features remaining constant. Relying on the open-textured formula of the Cassation, some 

requirements had been the object of debate, having been applied inconsistently by courts of first 

instance and appeal – prominently among them, gender reassignment surgery. Other requirements 

were consistently controlled, in particular the outward appearance of the person, the transformation 

of secondary sexual characteristics, and behaviour in social life. Moreover, and perhaps more 

importantly, the disciplinary method that French courts adopted to assess whether the applicant was 

entitled to gender recognition had also remained constant during the mentioned period. A minute 

assessment of the requirements, and a deep digging into individual history, with experts, testimonies, 

and detailed observation, was – and, to a certain extent, still is – routinely carried out. Physical, 

                                                        
478 As the chapter makes clear, the Court of Cassation, in 2012-2013, rendered four decisions which modified the doctrine 
of 1992. However, such decisions preserved a heavily medicalised and ascriptive model of gender identity. 
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behavioural, and psychological transformations were required, and thoroughly assessed by courts.479 

Courts hierarchically scrutinised individual identities, checked the congeries of gender norms 

defining maleness, femaleness, and the ‘trapped-in-the-wrong-body-transsexuality.’ They had the 

power to sanction deviations from the model through the exclusion from recognition. The optimal 

applicant answered to all the requirements set by the jurisprudence of the Court of Cassation. To wit, 

the applicants had undergone surgical and medical treatments, with a therapeutic purpose of 

alleviating their ‘suffering’ from ‘transsexualism,’ and showed the outward appearance of a member 

of the acquired gender.  

Behavioural aspects of the applicants used to be carefully scrutinised by courts (and continue to be 

assessed to date under the 2016 law)480 also relying on the testimonies of the relations of the 

applicant.481 In the case-law, the approach to the behavioural aspects seems to be rather stereotypical. 

The gender variations of the behaviour in infancy and childhood, such as playing with toys considered 

to be appropriate for the other gender, could be considered.482 Adult behaviour has been investigated, 

for instance with regard to the labour the applicant performed, i.e., jobs such as handyman or welder 

have been considered to be signs of masculinity.483 Not only the activities, but also the appearance of 

the applicant, could make a difference in the application. For instance, the appearance of a transsexual 

woman applying to gender recognition, after being carefully scrutinised, was found to be ‘truly’ 

feminine because she was “blossoming but serene” (whatever this may mean).484  

The behavioural narrative goes beyond the performativity of established standards of masculinity and 

femininity, also seeming to reinforce a narrative of transsexuality in terms of fragility and 

unhappiness. In one case, the applicant, a trans woman applying for gender recognition, had a 

successful and rich professional life, being a well-esteemed engineer. These aspects left the Court 

unconvinced of the nature of her “transsexualism.” Moreover, the applicant also had a “frisky” (avec 

brio) sex life with a lot of women. All of this was associated with a late transition to the female 

                                                        
479 See, for instance, the following decisions: Court of Appeals of Paris, I Chamber, Section C, 30 April 1993 [Jurisdata 
21472]; Court of Appeal of Versailles, I Chamber, I Section, 14 October 1993, [Jurisdata 045036]; see also, in similar 
terms, Court of Appeal of Aix-en-Provence, I Civil Chamber, Section A, 7 March 1995, [Jurisdata 40180]; also, Court of 
Appeal of Lyon, II Chamber, Section A, 4 June 2009, [Jurisdata 006810]. 
480 To the time of writing, only one Decision applying the newly added Articles to the Civil Code has been reported. In 
this Decision, there seems to be a close discussion of the behavioural transformation of the applicant. 
481 For instance, Court of Appeal of Nancy, III Chamber, 9 January 2012, 11/01043, [Jurisdata 2012-006036]; Court of 
Appeal of Poitiers, III Civil Chamber, 15 December 2004 [JurisData 274567]. 
482 Court of Appeal of Nancy, III Chamber, 9 January 2012. 
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gender, as the applicant started identifying as a woman in their forties. Her application was then 

rejected.485  

Sexual relations could also be scrutinised in great depth,486 with post-transition heterosexuality 

signifying a true trans identity.487 In one case, gender recognition was granted only after a rather 

intrusive assessment, as the state attorney (procureur) argued that the applicant was to be seen as a 

homosexual man, rather than a transsexual woman, because of the frequent anal intercourse she 

engaged in. In its reply, the Court of Appeal, instead of disregarding or censoring the position of the 

procureur, implicitly legitimised it as it considered that, at the moment of the application, the 

applicant had frequent vaginal sex – three or four times a week – and reached orgasm.488 

The diagnosis of ‘transsexualism’ and the ‘therapeutic purpose’ of the surgical and medical 

treatments were key to obtain gender recognition.489 Indeed, in a few decisions, post-operative 

transsexual people, despite using a ‘wrong body’ narrative, were refused gender recognition because 

their treatment was not carried out within a therapeutic process under psychiatric care.490 More 

divided were courts about the meaning of ‘medical and surgical treatments,’ which the Court of 

Cassation used in the opening formulation. The transformation of the secondary sexual characteristics 

remained rather uncontroversial. However, courts were divided on the treatments on primary sexual 

characteristics, even though the 1992 decision seems relatively straightforward. It requires indeed a 

loss of the original sexual characteristics and the acquisition of new ones. 

The majority of courts asked indeed for some kind of surgery on primary sexual characteristics. They 

differed on the extent of treatments needed: some considered a reconstructive surgery (e.g. 

vaginoplasty) necessary,491 while others were contented with the removal of the gonads (e.g. removal 

of the uterus).492 In case of the absence of any surgeries on primary sexual characteristics, even an 
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abundance of medical expertise certifying the diagnosis, social behaviour, and physical 

transformations of the applicant, could not be enough to persuade the Court of the irreversible change 

achieved.493 Conversely, there have been decisions where gender confirmation surgery was not 

deemed crucial for gender recognition, provided that the other requirements were fulfilled. Initially, 

such exceptions seemed to be made for medically motivated reasons (for instance, HIV-positivity of 

the applicant), which made the transition burdensome and dangerous.494 More recently, a transsexual 

woman was recognised in her gender even though she did not undergo surgery on primary sexual 

characteristics for lack of funds.495 In another case, gender recognition was granted to a non-operative 

trans woman, who however achieved a permanent transformation of her secondary sexual 

characteristics and metabolism through the administration of hormones.496 

In conclusion, behavioural and psychological ‘changes’ were required in all cases that have been 

found and examined. The precondition of physical surgeries was less uniformly applied, with some 

courts ‘excusing’ the lack thereof in light of the circumstances of the case. In assessing such 

preconditions, courts acted ‘disciplinarily’, hierarchically observing a congeries of minute (and 

stereotyped) gender norms and administering penalties to those who did not conform to them. 

Throughout this disciplinary application of the law, the heteronormativity of the system is palpable, 

especially when post-transition heterosexuality is considered as a sign of ‘true’ trans identity. In short, 

courts acted as guardians of the legal status of the individuals and of the boundaries between gender 

categories. As the following chapters explain, this disciplinary attitude is no exception in the field of 

gender recognition, as also in Italy and England and Wales a disciplinary apparatus is put in place to 

man the boundaries of gender categories. 

3.2.4. The Pressure of Fundamental Rights… 

The end of the first decade of 2000 represents a momentous time for gender recognition in France, 

with fundamental-rights based criticisms of the doctrine of the Court of Cassation coming from 

national and international public bodies. In discussing an application lodged by a transsexual person 

unfairly discriminated in the workplace in 2008, the Haute Autorité de lutte contre les discriminations 

et pour l’égalité (HALDE) explicitly invited the government to enact legislation or administrative 

                                                        
493 Court of Appeal of Papeete, Civil Chamber, 15 March 2012; Court of Appeal of Limoges, Civil Chamber, 20 March 
2012; Court of Appeal of Paris, I Pôle, I Chamber, 27 January 2011; Court of Appeal of Aix-en-Provence, VI Civil 
Chamber, Section A, 9 November 2001. 
494 Court of Appeals of Rennes, 26 October 1998, in [1999] (35) Recueil Dalloz 508.  
495 Court of Appeal of Poitiers, IV Civil Chamber, 20 December 2006, [Jurisdata 330472]. 
496 Court of Appeal of Nancy, I Civil Chamber, 3 January 2011, App no 09/00931, not published, in P Reigné, ‘La 
Reconnaisance de l’Identité de Genre Divise la Jurisprudence’ [2011] (17) La Semaine Juridique – Edition Générale 480; 
Court of Appeal of Nancy, III Civil Chamber, 2 September 2011 [Jurisdata 031585]. 
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regulation to overcome the mismatch between lived and legal gender already during the phase of 

transition.497 In 2009, the government showed an interest in trans identity when it removed 

‘transsexualism’ from the list of ‘severe anxiety disorders:’ 498 a celebrated move, 499 perhaps 

displaying a change in tune towards trans people, but arguably no more than symbolic.  

As argued within the literature,500 a decisive push towards the softening of the preconditions on 

gender recognition came with the 2009 report of the Council of Europe Commissioner for Human 

Rights.501 In this report, the surgical precondition on gender recognition – often involving sterilisation 

– was judged to be in violation of the right to physical integrity. The surgical precondition, the 

Commissioner said, puts “the transgender person in a limbo, without any apparent exit,” and he also 

expressed his “great concern” about the fact that transgender people “appear to be the only group in 

Europe subject to legally prescribed, state-enforced, sterilisation.”502 

Following the report of the Commissioner, questions were presented in Parliament, insisting that 

gender confirmation surgery must be a choice of the individual, and that using it as a precondition on 

one’s right to gender identity, violates the human dignity of the person.503 It was further argued that 

the judicial procedure envisioned by French law was complex and burdensome, while being very 

heterogeneously applied by French courts.504 The government, on the one hand, underlined that 

gender reassignment surgery on primary sexual characteristics was not per se required. In fact, it was 

for the applicant to prove that they had irreversibly carried out a physical transformation.505 On the 

                                                        
497 Haute Autorité de lute contre les discriminations et pour l’égalité (HALDE), Decision of 15 September 2008, n. 2008-
190, 5. 
498 Decree n 2010-125, 8 February 2010, which modified the annex of Article D. 322-1 of the Code of Social Security 
about the medical criterion for the definition of ‘longstanding psychiatric illnesses.’  
499 F Vialla, Iphis ou Atalante, 2010: 240. 
500 Fortier and Brunet, 2012: 107. 
501 Thomas Hammarberg, Commissioner for Human Rights of the Council of Europe, Human Rights and Gender Identity, 
Strasbourg 29 July 2009, CommDH/IssuePaper (2009) 2. 
502 Hammarberg, 2009: [3.2.1]. 
503 R Madec, Written Question n. 10128, published in the Official Journal of the Senate (17 September 2009), 
2190<https://www.senat.fr/questions/base/2009/qSEQ090910128.html>; See also J-L Pérat, Question n 65910, published 
on the Official Journal of the National Assembly (8 December 2009), 11633 <http://questions.assemblee-
nationale.fr/q13/13-65910QE.htm>; Answer from the Ministry of Justice, published on the JO of the National Assembly 
(2 March 2010) 2452 < https://www.senat.fr/questions/base/2009/qSEQ090910128.html> all accessed 31 January 2019. 
All of them are discussed in: Vialla, 2010: 242-243. 
504 M Blondin, Oral question n. 0832S, published in the Official Journal of the Senate (25 February 2010) 411 < 
https://www.senat.fr/questions/base/2010/qSEQ10020832S.html> accessed 31 January 2018. 
505 Answer of the Ministry of Justice, published in the Official Journal of the Senate (3 February 2011) 253 < 
https://www.senat.fr/basile/visio.do?id=qSEQ101116166&idtable=q230595|q224824|q234864&_c=transsexuel&rch=q
s&de=20100101&au=20101231&dp=3+ans&radio=deau&aff=sep&tri=p&off=0&afd=ppr&afd=ppl&afd=pjl&afd=cvn
> accessed 31 January 2019. 
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other hand, it showed the willingness to provide the administrative framework to simplify and 

harmonise the procedure for recognition.506 

Indeed, on 14 May 2010, the Ministry of Justice passed a circulaire to make more uniform and soften 

the preconditions on gender recognition.507 This circulaire confirmed – and expanded – the 

governmental will to protect trans people,508 also attracting opposition from more conservative 

scholars.509 The circulaire suggested that the doctrine of the Court of Cassation was outdated, and 

that the inconsistent application within the jurisprudence could indeed be explained by the hiatus 

between the position of the Court of Cassation and the pace of the times.510 As the standards 

developed by the Court of Cassation were essentially meant to demonstrate the irreversible transition 

of the applicant,511 the circulaire stated that irreversibility could be achieved in different ways. 

Gender confirmation surgery was not necessarily implied, as hormonal treatments, or plastic surgery, 

would serve the purpose just fine.512 In the same jurisdiction, moreover, the circulaire also underlined 

the excessive, invasive, and expensive reliance on expert assessment during gender recognition 

procedures. The recommendation was to have them be reduced to cases where the reality of the 

‘transsexualism’ of the applicant was in serious doubt.513 As for the meaning of ‘irreversibility,’ as 

we will see, it remained unspecified. Yet, as Reigné has underlined, it also represented a repetition of 

the terminology of the Haute Autorité de Santé, which, in a 2009 report, intended ‘irreversibility’ as 

sterilisation.514 In this, the French discussion to have focused more on the surgery per se than on its 

effects.515 The consequences of the irreversible treatments – likely, sterilisation – were not really 

debated. Moreover, surgical treatments on secondary sexual characteristics, let alone hormonal 

administration and the psychiatrisation of the procedure, went uncontested overall.  

                                                        
506 Answer of the Ministry of National Education to the oral question n. 0832S by M Blondin, published in the Official 
Journal of the Senate (19 May 2010), 3402<https://www.senat.fr/questions/base/2010/qSEQ10020832S.html> accessed 
31 January 2019. 
507 Ministry of Justice and Freedom, Direction of Civil Affairs and the Seals (DACS), Circulaire de la 
DACS n° CIV/07/10 du 14 Mai 2010 Relative aux Demandes de Changement de Sexe à l' l’État Civil (NOR : 
JUSC1012994C) in BOMJL n 2010-03 (31 May 2010) (henceforth, Circulaire 10 May 2010). 
508 F Vialla, Iphis ou Atalante, 2010: 2010: 245; Fortier and Brunet, 2012: 108. 
509 Legal scholar Jean Hauser has pointed out that the relinquishment of the surgical preconditions could expose French 
law to the ‘turbulence’ of individual will, weakening the civil status as a presidium of social needs (J Hauser, 
‘Transsexualisme: Changer ò Quelles Conditions? (Reims, 10 Mai 2007, JCP 2008, IV. 1495) in [2008] Revue 
Trimestrielle de Droit Civil 271). 
510 Circulaire 10 May 2010. 
511 Circulaire 10 May 2010. 
512 See also Vialla, 2010: 243. 
513 Circulaire 10 May 2010. 
514 See P Reigné, ‘La Cour de Cassation et le Chagement d’État Civil des Personnes Transidentitaires’ [2012] (9) Droit 
de la Famille, Comm. 131, referring to: Haute Autorité de Santé, Situation Actuelle et Perspectives d'Evolution de la 
Prise en Charge Médicale du Transsexualisme en France (November 2009). On the ambiguity of the notion of 
irreversibility, there are several works (see, for instance: F Vialla, ‘L’Irreversibilité en Question’ [2012] (25) Recueil 
Dalloz 1648;  Fortier and Brunet, 2012: 84-86). 
515 As we shall see in chapter IV, also the Italian debate has been more focused on the surgery per se, rather than the 
effects of surgeries (such as the sterilisation of the trans person).  



 106 

The administrative action was soon followed by the legislator, with an – unsuccessful – bill presented 

in 2011 by Delaunay and other members of the Assemblée Nationale.516 The bill aimed at determining 

the civil status relying on ‘gender’ and no longer on birth assigned sex.517 It intended to make the 

legal procedure for gender recognition uniform throughout France,518 as well as to curb the 

overreliance on expert assessments.519 The evolutions taking place at the international human rights520 

and comparative521 levels, made French law outdated. Solutions, the MPs argued, should be found. 

Hence, the MPs proposed a judicial procedure, where the applicant would have to demonstrate their 

lived gender, and only in cases of abuse, to preserve the principle of the inalienability of the civil 

status, an opposition of the public prosecutor was envisioned.522 Scholars joined this position, finally 

asking for an intervention of the legislator,523 which was still far off. 

3.2.4. … and the Resistance of the Court of Cassation 

These evolutions were only partially reflected in four decisions rendered by the Court of Cassation 

in 2012 and 2013, which said that gender recognition was to be granted after a psychiatric assessment 

and an irreversible transformation of one’s appearance. Arguably, this – rather imprecise – 

precondition came to be interpreted by a good number of courts as the sterilisation of the applicant. 

Moreover, the Court further reinforced the relation between medicalisation and legal recognition. In 

this sense, it seems that these judgements did not break away from the 1992 doctrine. They indeed 

reiterated the requirement of medical supervision. They allowed intrusive behavioural controls to be 

carried out on the applicants – especially through the insistence on the diagnosis. Quite explicitly, 

finally, they required a transformation of one’s appearance – which, undefined as it is, was read as 

sterilisation. In conclusion, these decisions seem to be a slightly different rephrasing of the previous 

doctrine. Indeed, the loss of the original sexual characteristics, the medical supervision, and the 

physical appearance of the ‘other’ sex remained all, phrased as they may be, quite central. 

                                                        
516 Proposition de loi visant à la simplification de la procédure de changement de la mention de sexe dans l’état civil, 
Enregistré à la Présidence de l’Assemblée Nationale le 22 décembre 2011 (Henceforth, Bill Launay, 2011). 
517 Bill Launay, 2011: 3. As Corinne Fortier and Laurence Brunet emphasise, the concept of ‘genre’ has stirred great 
debate in France, which has been quite hostile it (Fortier and Brunet, 2012: 69). 
518 Bill Launay, 2011: 4-5. 
519 Bill Launay, 2011: 6. 
520 Bill Launay, 2011: 6-7. The Bill mostly refers to the documents of the Council of Europe (Hammarberg, 2009; 
Resolution of the Parliamentary Assembly of the Council of Europe 1728 (2010) on Discrimination on the Basis of Sexual 
Orientation and Gender Identity), but also to the third of the Yogyakarta Principles (2007). 
521 Bill Launay, 2011: 7, referring specifically to Spain, with its Ley de Identidad de Genero (15 March 2007), and the 
bill proposed in German Parliament by the Green Group in 2010. 
522 Bill Launay, 2011: 8-11. 
523 S Paricard, ‘Transsexualisme. À Quand la Loi?’ [2012] (1) Droit de la Famille [1], [27-39]. 
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In three of these decisions,524 the Court rejected the appeals lodged by transsexual people – applying 

for gender recognition – who were diagnosed with gender dysphoria and had undergone irreversible 

physical transformation. It is important to notice that they provided abundant evidence thereof. Their 

appeals were rejcted because of their refusal to undergo further expert – medical – assessment. The 

applicants argued that the Courts of Appeal rejecting their applications, had violated their 

fundamental rights (Arts 8 and 14 ECHR; 9 and 16 Civil Code). The Court of Cassation judged the 

documents produced by the applicants to be insufficient, both to attest the reality of ‘transsexualism’ 

and the irreversibility of the transformation of ‘one’s appearance.’ It also underlined that the refusal 

of the applicants to accept further expert assessments was “par principle.” The fourth case saw the 

radical contestation of the requirement of psychiatric diagnosis, as well as the irreversibility of one’s 

appearance, by the applicant, as in violation of Article 8 and 14 ECHR, as well as of their physical 

integrity under Article 16 of the Civil Code.525 

The 2012 decisions consisted of a rejection based on factual reasoning: the applicants, according to 

the Court, did not prove their irreversible transition.526 The Court of Cassation did not engage in a 

fundamental rights discussion. The 2013 decisions, on the other hand, explicitly limited the right to 

gender recognition on a principle-based reasoning.527 Legal certainty, and the inalienability of the 

civil status, were balanced with the protection of private life – with reference to the right to gender 

recognition – and the respect of the human body – with reference to the ‘irreversible’ transformations 

the applicants had to undergo.528 The outcome of the balance was a need for irreversibility and 

diagnosis requirements. While the former two decisions relied on a pathologising rhetoric529 to 

convey – and depolicitise – a principle judgement,530 the latter hinted at the stakes that lay at the root 

of the limits to gender recognition. Moreover, by arguably using the sterilisation of trans applicants, 

the Court implicitly pursued the heteronormative objective of avoiding procreation of people who 

were legally of the same gender, especially in an area where the law was as highly gendered as French 

filiation law.531 

                                                        
524 Court of Cassation, I Civil Chamber, 7 June 2012, App no 10-26.947, 757, Publié au Bulletin; Court of Cassation, I 
Civil Chamber, 7 June 2012, App no 11-22.490, 758, Publié au Bullettin; Court of Cassation, I Civil Chamber, 13 
February 2013, App no 11-14.515, 106, publié au bulletin, [Jurisdata 2013-000268]. 
525 Court of Cassation, I Civil Chamber, 13 February 2013, App no 12-11.949, 108, publié au bulletin, [Jurisdata 2013-
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526 Court of Cassation, I Civil Chamber, 7 June 2012, App no 10-26.947, 757; Court of Cassation, I Civil Chamber, 7 
June 2012, App no 11-22.490, 758. 
527 P Reigné, ‘Changement d’État Civil des Personnes Transidentitaires: L’Injuste Equilibre’ [2013] (9) La Semaine 
Juridique – Edition Générale 227.  
528 F Vialla, ‘La Transidentité: Une Jurisprudence en «Équilibre Instable»’ [2013] Médicine et Droit 105. 
529 Reigné, 2012: [II.A]. 
530 P Reigné, ‘Sexe, Genre, et État des Personnes’ [2011] (42) La Semaine Juridique – Edition Générale doctr 1140. 
531 S Paricard, ‘Transsexualisme: la Cour de Cassation Sonnerait-elle le Glas de la Liberalisation?’ [2012] Droit de la 
Santé 880, 885. Sometimes the sterilisation of the trans applicant was not regarded in a negative way. Surgical sterilisation 



 108 

Surely, all these decisions further medicalised gender recognition. Firstly, they underlined – with 

great emphasis – the need for the reality of transsexualism, according to the standards established by 

the scientific community, showing clear disagreement – and, perhaps, polemicising –532 with the 2010 

decree of the Ministry of Health. Secondly, the Court essentially left the decision as to the 

irreversibility of the transition to medical expertise by leaving, as a matter of fact, it to courts of first 

instance and appeal.533 The decisions were also criticised because they undermined legal certainty. 

To begin with, the very requirement of the irreversibility of one’s appearance gives courts of first 

instance and appeal a margin of appreciation which coud be used to interpret the prerequisite 

heterogeneously.534 At the same time, however, it seems that these decisions reaffirmed the 

sterilisation requirement as well, considering the meaning that irreversibility seemed to have acquired 

in the previous debate, when it was essentially meant as a synonym of sterilisation.535 

The application of the 2012-2013 doctrine by the tribunaux and the Courts of Appeal, very much in 

line with the previous case-law, saw a certain uniformity as to requiring a transformation of secondary 

sexual characteristics and the pathologisation of the procedure, but a division as to the sterilisation of 

the applicants. In a few cases, applicants were considered to have achieved an irreversible transition 

without surgical reassignment, obviously after having produced adequate documentation. In such 

cases, hormonal treatments, psychiatric supervision, and transformation of secondary sexual 

characteristics, as well as behavioural and social changes, were considered satisfactory.536 Other 

                                                        
was seen in a relatively positive light, as not as intrusive as the surgery on primary sexual characteristics, identical for 
trans women and trans men, and capable of preserving the consistency of the civil status, especially protecting from the 
hypothetical possibility of a ‘man who can deliver a child or a woman who is the biological father of a child’ (Paricard, 
Transsexualisme: À Quand la Loi, 2012: [23]). 
532 Vialla, 2012, 1651. 
533 Vialla, 2012: 1651; Reigné, La Cour de Cassation et le Chagement d’État Civil des Personnes Transidentitaires, 2012; 
Vialla, 2012: 1648. 
534 Reigné, La Cour de Cassation et le Chagement d’État Civil des Personnes Transidentitaires, 2012: [II.B]; see also 
Paricard, Transsexualisme. À Quand la Loi, 2012: 884-885. 
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necessity to have gender reassignment surgery on primary sexual characteristics, which excluded that the surgery should 
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highlighted that, in a decision of the Court of Appeal of Versailles (Court of Appeal of Versailles, I Chamber, I Section, 
22 March 2012 [Jurisdata: 2012-005712]), irreversibility was found in a case where there was no surgery carried out.  
536 Court of Appeal of Versailles, I Chamber, I Section, 22 March 2012; Court of Appeals of Versailles, I Chamber, I 
Section, 13 December 2012, [Jurisdata 2012-029416]; Court of Appeal of Metz, Family Chamber, 11 October 2016 
[Jurisdata 2016/021430].  
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courts explicitly insisted on sterilisation, achieved with or without a surgery.537 Ultimately, in some 

cases, only surgical castration was held sufficient for granting gender recognition.538 

3.2.5. Towards the Law: Further Human Rights Evolutions  

The state of the law, after the 2012-2013 cases, was a matter of institutional concern. In July 2013, 

the Commission Consultive Nationale des Droits de l’Homme (CCNDH) advised to embrace a de-

medicalised, and partially de-judicialised procedure.539 The Commission insisted to have the notion 

of gender identity, as defined by the 2007 Yogyakarta principles,540 introduced in French 

legislation,541 even though this was likely to cause fierce opposition. Opponents could claim that, 

thereby, a new anthropological understanding of the human being would be surreptitiously read into 

the legal system.542 The notion of gender identity was seen as enabling a better human rights 

protection, also broadening the limited understanding of transsexualism that had been so central in 

French law.543 

The CCNDH proposed to abandon both the diagnosis of transsexualism, often experienced as 

intrusive and stigmatising by trans people, and the irreversibility requirement, which had de facto 

come to acquire the meaning of sterilisation.544 Moreover, the difficult definition of the condition of 

irreversibility had created considerable differences in the application of the law, as well as an 

increased reliance on expert witnesses called by judges themselves.545 Furthermore, the CNCDH also 

proposed a partial de-judicialisation of the procedure, with a judgement of homologation of an 

administrative act, to be denied only in case of serious suspicions of fraud or incapacity.546 An 

                                                        
537 Court of Appeal of Nancy, III Civil Chamber, 10 April 2015, Jurisdata [2015-008034]; Court of Appeal of Douai, I 
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543 CNCDH, 2013: [12]. 
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administrative turn, embracing what this thesis has defined as an elective model of gender identity, 

was denied because of the importance of the civil status in identifying the citizens, and, the advise of 

the CNCDH stated, as a symbol of republican France,547 which the judicial protection has, since its 

establishment, been associated with.548  

In the meantime, evolutions were taking place before the legislative and judicial bodies of the Council 

of Europe. The Parliamentary Assembly, on its part, made clear its position. In the resolution 29 April 

2010, 1728, on Discrimination on the Basis of Sexual Orientation and Gender Identity, it called on 

the Member States to provide a remedy to the widespread discrimination suffered by transgender 

people, and, in particular, to ensure gender recognition without “the obligation to undergo sterilisation 

or other medical procedures, such as sex reassignment surgery and hormonal therapy”.549 In the 

resolution 22 April 2015, 2048, on Discrimination against Transgender People, the Assembly invited 

the Member States to provide quick and transparent procedures for gender recognition, and abolish 

all compulsory medical treatments, including psychiatric supervision.550 These evolutions reflected 

in the jurisprudence of the ECtHR. In March 2015, the precondition of gender reassignment surgery 

– often amounting to sterilisation – was questioned before the ECtHR. In Y.Y. v. Turkey,551 the ECtHR 

held that sterilisation, in this case as a precondition to access medical procedures of gender 

reassignment, was in contrast with the physical integrity of the individual. The justifications that 

governments may provide to require sterilisation, even if relevant, cannot be justified in a democratic 

society (Art 8(2) ECHR).552 Even though this decision was not about sterilisation as a precondition 

on gender recognition, the Court however expressed a clear condemnation of the practice of forced 

sterilisation of trans people. 

A few years later, in discussing the pending 2016 bill on gender recognition, also the Défenseur des 

Droits declared the doctrine of the Court of Cassation as being outdated vis-à-vis the positions of the 

ECtHR, with particular emphasis on the decision in Y.Y. v Turkey.553 The preconditions imposed by 
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the Court of Cassation – especially the irreversibility, which often involved sterilisation – were 

considered unclear, discriminatory, and the cause of unnecessary prolongation of the procedure.554 

These conditions, which he discussed within a proportionality framework, were judged to violate the 

right to gender identity under Article 8 ECHR. No longer framed in terms of privacy, but as self-

determination,555 the right to gender recognition could no longer be compressed to the point of 

allowing sterilisation,556 with physical integrity being jeopardised.557 Psychiatrisation, in the general 

trend towards de-pathologisation of the trans condition, was also criticised.558 

The Défenseur des Droits underlined that the principle of the inalienability of the civil status normally 

allows changes of the civil status.559 At any rate, he held that inalienability was linked to the concept 

of hierarchisation (of course, between genders) and status, which was not in keeping with modern 

times.560 As for the necessity to identify people, he highlighted that the civil status moved past a 

biological truth rhetoric in a plurality of aspects – such as the case of adoption –, and gender could 

follow along those lines.561 For these reasons, he insisted on a completely de-medicalised and de-

judicialised procedure. He envisioned a totally elective model of gender identity, where no external 

assessment of validation is necessary, capable not only of overcoming the shortcomings of 

medicalisation and judicialisation, but also the stereotypes associated with gender.562 

A limited input towards gender recognition also came from anti-discrimination law. In one case, the 

claimant, a trans woman, diagnosed with gender dysphoria, complained that her employer sanctioned 

her twice, refusing to acknowledge her – legally unrecognised – trans identity.563 Firstly, the employer 

reproached her for using the female lavatories, even though they knew of her diagnosis and of the 

harassment she suffered in the facilities reserved to male employees. Secondly, the employer also 

made her wear male work-safety shoes: at her refusal, he reproached her a second time. This second 

sanction brought to the dismissal of the applicant. The court, having kept into consideration that the 

employer knew of her diagnosis, considered as illegitimate the sanctions, and the following dismissal. 

Indeed, they violated Article 1132-1 of the Labour Code, prohibiting a large range of discriminatory 

practices motivated, among other things, on gender identity too. In doing so, the court implicitly ruled 
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that, standing the diagnosis of the applicant, the employer should have treated her as a woman. In 

other words, they should have recognised her (still, legally unrecognised) gender identity, with no 

need to conform to the much stricter doctrine of the Cassation. 

Some impact in the literature can also be attributed to the decision of the ECtHR in Y.Y. v. Turkey.564 

In particular, scholars discussed whether the precondition of sterilisation, as a form of control over 

the transition between legal categories, can find a justification in the French legal system.565 In fact, 

it was suggested that, with the 2013 recognition of same-sex marriages, including the right to adopt 

and the recognition of children born through assisted reproductive technologies abroad, the link 

between gender and procreation was broken, thus excluding the need for a sterilisation of trans 

people.566 While the idea of having pregnant men could be seen as shocking by some, sterilisation 

should no longer have a place within the legal system.567 

In a similar vein, scholarly calls arose for changing the law on gender recognition in France to be 

compliant with the increasing human rights concerns about the position of trans people. Yet, even 

though some were pressing for a system based more on gender election,568 others were insisting on 

preserving the conditions as the Court of Cassation had set them.569 A middle-ground was walked by 

some scholars, rejecting gender election as in apparent irremediable contrast with the principles of 

the civil status. At the same time, the sufficiency of a psychiatric and irreversible transformation of 

one’s outward appearance was highlighted. Interestingly, the spectre of pregnant men was stirred up 

to problematise gender recognition.570 A parallel discussion took place about whether gender 

classifications should be preserved at all. Some argued that gender was a relic of a past, during which 

gender had been formally hierarchised with women as second-class citizens,571 and same-sex 

marriage impossible.572 Conversely, others believed that gender classifications could still have a role 
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to play, in part because filiation remained deeply gendered under French law, but especially with 

regard to gender discrimination.573 

3.2.6. A Post-Dated Decision: A.P., Garçon and Nicot v. France 

The precondition of irreversible change was eventually found in violation of Article 8 ECHR by the 

Court of Strasbourg in the 2017 decision A.P., Garçon and Nicot v. France. By taking “one step 

forward, and one step back,”574 the Court found violation in neither the diagnosis requirement, nor 

the abundant use of expertise in French courts. One must note that this decision succeeds the 18 

November 2016 law on the modernisation of justice of the XXI century.  

The applicants contested that the requirement to demonstrate an irreversible change in one’s 

appearance would involve the sterilisation of the applicant, and represents an infringement of the 

right to be free from torture, and inhuman or degrading treatments (Art 3 ECHR) and of the right to 

identity and physical integrity (Art 8 ECHR). The French government argued that the medical 

irreversibility – which, it also contended, does not necessarily entail sterilisation – was necessary to 

preserve the principle of inalienability of the civil status, especially within the ‘structural role of 

sexual identity within the country’s social and legal arrangements.’575 

The Court acknowledged the ambiguity of French law, but accepted that irreversibility of one’s 

appearance may require either surgical sterilisation, or hormonal treatments likely to be sterilising.576 

The ECtHR highlighted that, in spite of the lack of consensus on the requirements for gender 

recognition, the importance of physical integrity and gender identity made the matter an essential 

aspect of one’s identity and existence.577 Indeed, it was increasingly an object of interest to European 

and international human rights institutions.578 The Court thus found that France violated Article 8 

ECHR in subjecting trans people to the dilemma of choosing between gender identity and physical 

integrity. In doing so, France “disrupt[ed] the fair balance which the Contracting Parties are required 

to maintain between the general interest and the interest of the persons concerned.”579  

                                                        
573 Lochak, 2008: 682; P Guez, ‘Faut-il supprimer la mention du sexe de la personne à l’état civil?’ [2015] (8) Revue des 
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The ECtHR did not find a violation of Article 8 in the psychiatrisation of the procedure, which was 

judged not to impact directly on physical integrity. While the matter pertains to an important aspect 

of gender identity, the states retain their margin of appreciation, given that the practice is still quite 

widespread, and no consensus can be reached about its overcoming.580 Not only that: the ECtHR held 

that the requirement of the diagnosis of gender dysphoria ensures that no irreversible change in the 

physical condition is made without due consideration.581 Finally, the Court also reasoned that the 

expert assessment often required by French courts, which one of the claimants refused to undergo, 

did not violate Article 8 because of the wide margin of appreciation usually granted to states in the 

collection of evidence.582 

3.2.7. The Intervention of the Legislator and the Subsequent Jurisprudence 

The legal procedure for gender recognition has been introduced, as a way of amendment,583 by a 

group of socialist MPs of the Assemblée Nationale, during the drafting of the law to modernise justice 

of XXI century. Human rights considerations lay at the core of the amendments, in which references 

were made to Resolutions 1728 (2010)584 and 2048 (2015)585 of the Parliamentary Assembly of the 

Council of Europe. The doctrine of the Court of Cassation was indeed judged to be “long, expensive, 

uncertain, subject to medical conditions of which the legality is contested under Article 3 and 8 of 

the ECHR,” with a reference to the – then – pending application before the ECtHR (later decided in 

A.P., Garçon, and Nicot v. France).586 Less central, but still mentioned, were the national reports 
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introducing Article 18 quarter on the text n. 3726 (12 May 2016). See also: Pascale Crozon, National Assembly, 
Constitution of 4 October 1958, XIV Legislature, Ordinary Session 2015-2016, Compte Rendu Integral, Second Session 
of Thursday 19 May 2016. 
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concerning the human rights of trans people, such as the 2008 recommendation of the Haute Autorité 

de lutte contre les discriminations, as well as the 2013 report of the CNCDH. In any event, the latter 

largely relied on the findings of the Council of Europe. Hence, the amendment originally envisioned 

a de-medicalised and de-judicialised procedure,587 considered to be the logical application of 

European law.588. 

In contrast, competing considerations, mainly in the Senate, suggested to preserve a medicalised and 

judicial control over gender classification.589 In discussing the bill, as Vialla reports,590 the Ministry 

of Justice, as well as other MPs during legislative process, insisted on the need to preserve an essential 

objective of legal security (sécurité juridique), – that is, the inalienability of the civil status. A pivotal 

importance was attached to this notion throughout the parliamentary debates, at times with a 

considerable rhetorical emphasis.591 The law was meant for those who genuinely and sincerely 

identified with the other gender, i.e. not ‘transvestites’ who wanted to be recognised for the sake of 

their ‘profession’ (whatever this profession might be, one may wonder).592 The ascriptive model of 

identity, supervised by the judicial authority, was also argued to represent a better protection for the 

trans person themselves. The possibility of changing one’s civil status on the basis of a simple 

declaration was, indeed, no guarantee against allegedly coerced or impulsive rectifications.593 

In the end, the balance between the opposing principles of human rights, especially Article 8 ECHR, 

vis-à-vis the (as always) underspecified legal certainty, was struck in the preservation of the judicial 

aspect, but complete de-medicalisation of the procedure. However, (spontaneous) presentation of 

medical evidence by the applicant was not prohibited.594 The lived identity of the trans person was to 

be externally assessed, through requirements which were to be intended as social, and non-medical. 

It seems quite clear that the mechanism remained firmly within the ascriptive paradigm, where some 

individuals deserve recognition, and others do not. Using the words of the legislator, the ‘possession 
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d’état’ was embraced – meaning living as, appearance of, and being known as members of the 

acquired gender.595 Similarly, the de-psychiatrisation of the procedure was pursued. To this purpose, 

a vocabulary was adopted which sounded less pathologising.596 

In short, the new right to gender recognition is now granted to all people of age, or underage if 

emancipated. They have to give – arguably, multiple – evidence that their civil status no longer 

corresponds to their lived gender, in which they are known.597 Innovatively, the right to gender 

recognition is fully de-medicalised, as “the fact of not having undergone medical treatments, surgery, 

or the sterilisation cannot be the basis to reject the demand.”598 The procedure remains judicialised, 

under the competence of the tribunaux de grande instance.599 The tribunal, once it has ascertained 

that the applicant meets the requirements, orders the reclassification and name change (if necessary) 

on the birth certificate, which are changed in the margin.600 Gender recognition affects neither the 

obligations towards other people nor the parental duties established before the modification.601 Also 

the rules on name change, Article 60 of the Civil Code, have been modified by law 2016-1547. To 

obtain it, one has now to rely on an administrative – and no longer judicial – procedure. The 

‘legitimate interest,’ previously required, has been expunged. Yet, should the officer of the civil status 

consider that the name change is not pursuing a legitimate interest, in particular when this affects a 

child or third parties, they must inform the procureur.602  

The text was brought before the Constitutional Council by a group of MPs. Centrally,603 the claimants 

argued that the new right to gender recognition attributed excessive importance to individual 
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autonomy, disregarding the – so to say – objective elements of individual identity, at the core of the 

principle of the inalienability of the civil status. Referring to the new law, they argued that the civil 

status had a central importance in the social order, and for the position of the person in the family and 

the public sphere. 604 Moreover, to preserve individual dignity, the State determined the civil status 

of a person considering identification elements. The possibility of changing these identifying markers 

based on individual would diminish the legal security, and thereby the dignity – as protected in the 

Preamble of the 1946 Constitution – of French citizens.605 The Conseil Constitutionnel judged that 

the de-medicalisation of the procedure does not infringe the principle of human dignity.606 

The law was not exempt from scholarly criticisms for being, in the opinion of some, too lax.607 In 

fact, it has also been argued that this law created the condition for “having the sex that I want, when 

I want it,” embracing a purely voluntarist understanding of gender identity. This weakened the control 

over the civil status by the state, opening the door to pregnant men and (rather phantasmagorical, I 

daresay) people, not suffering from gender dysphoria, who would change their gender in order to 

prostitute themselves.608 However, the 2016 law on gender recognition represents, among the 

jurisdictions discussed in this thesis, the model of gender recognition where the external assessment 

is least intrusive – being totally de-medicalised. It may well be seen as a great step forward from the 

point of view of trans people.609 

A progressive reading of the law, grounded in an interpretative circulaire,610 might suggest that 

France has embraced an elective, that is, completely self-ascriptive, model of gender identity.611 

Firstly, the circulaire suggests that French law has introduced the notion of ‘gender identity,’ which 

is a subjective understanding of oneself.612 Secondly, the circulaire, underlining the non-

exhaustiveness of the list of facts to be assessed by the judge to grant gender recognition (Art 60-5 

Civil Code), and the possibility to rely on facts not listed at all,613 has implicitly allowed the individual 
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to claim gender recognition for facts which go beyond the social sphere of the person, namely those 

related to their personal identification.614 Thirdly, and most importantly, the circulaire states that it 

is not society that must decide on the gender of the applicant, it is the applicant.615 In a similar vein, 

the Défenseur des Droits, discussing the bill on gender recognition, advised not to rely on stereotypes 

to determine one’s gender.616 

Despite these openings, I believe that the law remains within the boundaries of ascriptive identity. 

Firstly, as we have seen before, the Court of Cassation explicitly ruled out any non-binary 

registration.617 Hence, the individual has to conform to the male or female model: this, by definition, 

deprives the individual of the liberty to decide about their legal gender identity. Secondly, the general 

principles of the law and the public interests that rely on gender categories have been reaffirmed by 

the legislator. Gender categories, as the parliamentary debates clarify, still serve a fundamental 

purpose in French law. Hence, interpreting the law as a form of gender election would be in evident 

conflict with the intention of the legislator: namely, to balance the public interests and legal principles 

underlying gender categories with the fundamental rights of the individual. Thirdly, and more 

centrally, the law is quite clear in requiring the individual to prove their lived gender, and that this 

evidence should be assessed by a judge. The frequent references made to the notion of ‘possession of 

status’ – possession d’état – throughout the parliamentary debates may indeed seem to suggest that 

the social behaviour, the way one is known (as either male or female), and even one’s name (already 

changed or to be changed) must fit within the commonsensical understanding of maleness and 

femaleness.618 Thereby, doors are opened to the stereotypisation of maleness/femaleness.619 

Up until the time of writing, in the – at least – ten applications of the law by the tribunaux de grande 

instance and one court of appeal, gender recognition is overwhelmingly620 based on external 

assessment and validation, in compliance with the intention of the legislator.621 The outward 

presentation of the person has been regularly assessed, as well as the social recognition in the trans 

identity. As courts made clear, this outward appearance may include one’s clothing622 or behaviour;623 
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it may include general physical resemblance,624 or the acquisition of some secondary sexual 

characteristics associated with the gender claimed (for instance, the goatee).625  The looks of the 

person in the hearing, as well as the use of photographs, has been used to evaluate the gender 

performance of the person.626  

As for the social recognition in one’s gender, individuals may demonstrate it with statements of 

family members and friends. To this purpose, auditions, written statements, everyday documentations 

(such as supermarket fidelity cards, the membership to the employment centre, and the card of the 

French railway society, or the email address in a name consistent with the claimed gender) have been 

consulted.627 In doing so, it seems quite evident that courts recognise in one gender what society sees 

as such. Positively for trans people, courts have acknowledged that medical and physical 

requirements are no longer required by law.628 Such an acknowledgment notwithstanding, medical 

documentation has sometimes been relied on – ad abundantiam – to buttress the applications.629 

4. Conclusion 

The French jurisdiction offers abundant food for thoughts. Firstly, it introduces the importance of 

gender in the preservation of the fundamental principles of the civil status, namely the certainty of 

individuals’ status as connected to the inalienability of the same. Unpacking this reference, it seems 

that, presiding over individual rights and public interests, the civil status was originally strongly 

characterised by a heteronormative rationale. Over time, especially after the 2013 introduction of 

same-sex marriage, the heteronormative rationale of gender categories seems to have become less 

important. However, the rules about (non adoptive) filiation, centred around a biological discourse as 

they are, arguably leave the parental rights of same-sex couples worse off than heterosexual ones. 

Framed within the rules on filiation, a hierarchy of sexual acts seems to be re-proposed. Another 

evolution was that fundamental rights considerations started to play a role in the French debate. The 

constitutional principle of equality between men and women has acquired centrality, mainly in the 

scholar debate. 

To preserve the stability of the civil status, French law relied on the normalisation of intersex children, 

which served the purpose of clarifying one’s gender status – and, arguably, stabilising it, in the light 
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of the theories of Money, which found apparent application in France. Besides entrenching the binary, 

French law also made sure to stabilise it. Initiating in its case law and, as of 2016, in legislation, a 

mechanism of ascriptive gender identity has been promoted. At first, no room was allowed for trans 

identities, as the principle of the inalienability of the civil status combined with a biologistic 

discourse, each with their heteronormative roots and ramifications, excluded any possibility of 

recognition. This ascriptive mechanism of identity was expanded, without changing the paradigm of 

ascription, in 1992, following the decision of the European Court of Human Rights in B v. France 

and the transposing jurisprudence of the Court of Cassation, which established a right to gender 

recognition for post-operative transsexual people. The concrete implementation of the law, and even 

the 2012-2013 decisions of the Court of Cassation, may have increased the number of people entitled 

to gender recognition. Law 2016-1547 has again increased the pool of beneficiaries, if still leaving 

an external party in charge of deciding one’s gender identity. This whole evolution has been led by 

the pursuit of a human right to privacy to start with, followed by the quest for autonomy and self-

determination in the shape of a right to gender identity. Both fall under Article 8 ECHR. Regrettably, 

nothing has been achieved to date for intersex people, children in particular. 

To preserve the binary, a disciplinary mechanism has been established by law. Specific norms for 

gender recognition have been laid out, and courts have been called to verify the compliance with such 

norms through the investigation of the individual applicants. Subjects worthy of gender recognition 

have been defined. These subjects show – often stereotyped – characteristics associated with maleness 

and femaleness, and also the characteristics of trans identity. Individuals aiming to obtain gender 

recognition have to conform to the narrow norms established by law. This is also the case in the law 

1547-2017, the initial implementation of which seems to confirm these conclusions. Yet, the 

emphasis on the behavioural dimension, the hierarchical role of the judge in defining the applicant’s 

identity, as well as the established case law showing an entrenched attitude towards disciplinary 

inquiry, may sensibly preoccupy an advocate of trans rights. 

In focusing on the behavioural dimension, the legislator has highlighted the performative dimension 

of gender – already present in the previous case law, but now further confirmed. Gender has become 

a list of acts, externally assessed. The deeds, which may be either rehearsed or genuine, are portrayed 

as signifiers of a law which does no longer aim at looking through windows to the soul of the 

applicants.   
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IV. GENDER DIVERSITY AND ITALIAN LAW: THE ROLE OF HETERONORMATIVITY 

1. Introduction 

The following chapter explores gender categories in Italian law. It analyses the legal justifications 

that courts and the legislator have advanced to legitimate them, the restrictions to the rights of gender 

diverse people, and, ultimately, their evolution under the influence of fundamental rights advocacy. 

The chapter explains also how a constitutional right to gender recognition has developed in the Italian 

jurisprudence, and the role of the European Court of Human Rights in such a process. The connections 

between the preservation of the exclusive heterosexuality of marriage and gender categories are 

clarified, making the Italian case typical for its transparency in this regard. The chapter then explores 

and conceptualises the disciplinary mechanism which, still to the time of writing, preserves the 

stability of gender categories. 

The chapter is structured as follows. The remaining of the introduction offers a general overview of 

the system of categorisation in Italy. Section 2 discusses intersexuality in Italian law, showing how 

the rethoric of pathologisation, shame, heteronormativity, and gender conformity intertwine to uphold 

institutional heterosexuality. The pathologisation of intersexuality is here clarified in its political 

dimension, as a device relied on by the law to pursue the value-based objectives entrenched in the 

legal system. Section 3, then, presents the evolution of the law on gender recognition. It underscores 

how Italian constitutional law granted a right to gender recognition long before the European Court 

of Human Rights (ECtHR). It also shows how the jurisprudence of the ECtHR has influenced, in 

more recent times, the development of such a right in its current form. Section 3 clarifies the 

principles, public interests, and rights at stake in the protection of trans identities. Moreover, it 

discusses how gender categories are enforced and stabilised in Italian law. Finally, section 3 tries to 

analyse this mechanism through the theoretical lenses offered by queer theory. Section 4 presents the 

conclusions to the chapter. 

1.1. Binary and Heteronormativity: The Italian Model 

In Italy, as well as in the other jurisdictions discussed in this thesis, gender categories serve a plurality 

of purposes in the organisation of the modern state. There is however no mapping of the differences 

that the law makes relying on gender. As recently pointed out within scholarship,630 gender categories 

– and the control over them – may be necessary for the better protection of fundamental rights. Surely, 

as it is in the other jurisdictions, gender categories in Italy may be relied on to pursue objectives of 

                                                        
630 M Cartabia, ‘Le Avventure Giuridiche della Differenza Sessuale’ [2011] Iustitia 285. 
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substantive equality between men and women. This would for instance be the case in the law on 

parity in the legislative domain or others, such as corporate board quotas.631 This being said, in Italy, 

the stability of the system of gender categories – achieved through the repression of non-normative 

gender identities – has been openly and primarily justified with the need to preserve the 

heterosexuality of family law. Although some references to the principle of “certainty of legal 

relations” can be found, there is no doubt about its meaning. Both the Court of Cassation and the 

Constitutional Court have been, in this regard, crystal clear. They have indeed consistently underlined 

how gender recognition – and, in particular, gender recognition without preconditions – may impact 

on the heterosexual structure of the family. In fact, the Court of Cassation itself has stated that the 

law on gender identity recognition is “entirely” aimed at bringing the right to gender identity of the 

individual in line with the preservation of the family as a “natural society” (Art 29 of the 

Constitution).632 This entrenchment of the heterosexuality of family law is hardly a surprise. As legal 

scholar Moscati has found in her analysis on the litigation on same-sex marriage, Italian courts have 

passionately defended heterosexual marriage, with the Constitutional Court showing a very 

“folkloristic” and “anachronistic” understanding of sexuality.633 The litigation about gender 

recognition, therefore, seems to further confirm these findings.  

                                                        
631 Gender equality represents a fundamental constitutional principle, enshrined in Article 3 of the Constitution. Gender 
parity in electoral positions, to be promoted through adequate legislation, finds its constitutional status in Article 51 of 
the Constitution. On the abundant legislation on gender quotas in Italy, see: A Donà, ‘Eppur Si Muove: The Tortous 
Adoption and Implementation of Gender Quotas in Conservative Italy,’ in Lépinard Éléonore, Ruth Rubio-Marín (eds), 
Transforming Gender Citizenship, 2018. See also: ML D’Amico, ‘Rappresentanza Politica e Genere,’ in Barbera Marzia, 
Il Nuovo Diritto Antidiscriminatorio (Giuffrè 2007) 347; ML D’Amico, ‘La Lunga Strada Della Parità fra Fatti, Norme 
e Principi Giurisprudenziali’ [2013] (3) Rivista Associazione Italiana Costituzionalisti, available at: 
<http://www.rivistaaic.it/la-lunga-strada-della-parit-fra-fatti-norme-e-principi-giurisprudenziali.html> [accessed 6 
March 2016]. 
632 Court of Cassation, I Section, ord. 6 June 2013, n. 14329, [3-4]. 
633 MF Moscati, Pasolini’s Italian Premonition. Same Sex Unions and the Law in Comparative Perspective (Wildy, 
Simmonds & Hill Publishing 2014) 92-93, 114. The status of same-sex marriage under the Italian constitution is debated 
and, ultimately, uncertain. The first decision of the Constitutional Court on the matter (15 April 2010, n. 138) arguably 
seems to rely on the notion of constitutional neutrality according to which same-sex marriage was neither prohibited nor 
mandated, and hence for the legislator to decide. More recent pronouncements of the Court can be read as restricting the 
institution of marriage to opposing-sex couples, relying on a more originalist interpretation of Article 29 of the Italian 
Constitution (11 June 2014, n. 170). The Court of Cassation, on the other hand, has provided some openings, declaring 
that same-sex marriage is not incompatible with the Italian legal system (Court of Cassation, I Section, 15 marzo 2012, 
n. 4184). The issue is also debated within the literature. See, on the one hand, B Pezzini, ‘Il Matrimonio Same-Sex si 
Potrà Fare. La Qualificazione Della Discrezionalità Del Legislatore nella Sentenza n. 138 del 2010 della Corte 
Costituzionale’ [2010] (3) Giurisprudenza Costituzionale 2715. On the other hand, see: Pugiotto A, ‘Una Lettura non 
Reticente della Sentenza n. 138/2010: Il Monopolio Eterosessuale del Matrimonio’ [2011] Forum di Quaderni 
Costituzionali<http://www.forumcostituzionale.it/wordpress/images/stories/pdf/documenti_forum/paper/0226_pugiotto.
pdf> accessed 14 November 2018. What is certain is that the Constitutional Court has refused to address same-sex couples 
as families, and to extend the protection of Article 29 to them. Moreover, decision 170 of 2014 of the Constitutional Court 
seems to adopt an originalist understanding of Article 29, thus limiting the possibility of same-sex marriages under Italian 
law. Also, many scholars insists that same-sex marriage could be reconciled with the constitutional text: R Bin, G Brunelli, 
A Pugiotto (eds), La ‘Società Naturale’ e i ‘Suoi Nemici’: Sul Paradigma Eterosessuale del Matrimonio. Atti del 
Seminario di Ferrara, 26 Febbraio 2010 (Giappichelli 2010), while other scholars (Cartabia, 2011), insist on the contrary. 
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Under Italian law, the gender binary is enshrined at birth, with registration allowed exclusively in the 

male or female gender. It is preserved through the erasure of intersexuality, with its pathologisation 

and normalisation relied on to deny any exception to the binary, which would not find space within 

the Italian legal architecture. The right to gender recognition, regulated by law 164 of 1982, is based 

on an ascriptive mechanism, in which individuals should achieve bodily and behavioural 

transformations, and should be supervised psychiatrically. This set of preconditions is now enshrined 

in the jurisprudence of the Constitutional Court.  

Later in life, the gender binary is maintained through the rigid regulation of the right to gender 

recognition, which, on the one hand, allows a certain category of trans people to be recognised by 

law, but, on the other, strictly disciplines them. The right to gender recognition is grounded in 

constitutional and fundamental rights law in Italy as well. In fact, Italy represents the only jurisdiction 

in this thesis where such claims have been primarily lodged on the basis of internal constitutional 

provisions (the right to health, enshrined at Article 32 of the Constitution, combined with free 

development of personality, protected under Article 2 of the Constitution). Only quite recently, the 

right to gender recognition has been also based on fundamental rights of European origin, in terms of 

self-determination (Art 8 ECHR).  

While the right to gender recognition has given protection and – indeed – recognition to trans people, 

it also represented a means to bring about their normalisation. Firstly, no exception to the binary is 

provided for. Secondly, the law has established a medico-legal system in charge of assessing the 

applications for gender recognition since the granting of such a right. A disciplinary mechanism, it 

shows the combined efforts of hierarchical observation, enforcement of gender norms, and 

sanctioning of those who transgress them. Identifying the ideal applicant in the post-operative 

transsexual person – as of 2015, no longer including surgical gender confirmation treatments on 

primary sexual characteristics –, the law creates a process of normalisation and subject creation, the 

primary purpose of which is indeed the preservation of the binary. 

The process of balancing rights and public interest has taken place at the jurisprudential level in Italy. 

At the moment, there is little room for a possible step towards gender election. In fact, Italy remains 

the jurisdiction where the heteronormative rationale resonates the loudest, given the protection which 

is granted to heterosexual marriage. Given the strong interests which are predicated on categorisation, 

a disestablishment of control seems rather unrealistic now. 
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1.2. Gender Assignment, Name-Giving, and Corrections in the Registries 

Italian law categorises citizens according to their gender at birth. The law on the “stato civile” 

prescribes that all children must be registered within ten days of birth by their parents or someone 

who represents them.634 At the moment of  registration, the legal representative of the child must 

submit a statement in which they declare their own personal details, the place, date and time of birth, 

the ‘sex,’ and name of the child,635 which must correspond to their assigned gender.636 The 

correspondence between name and legal classification must endure throughout one’s life – this is 

particularly relevant for trans people, who cannot obtain a name change without being recognised in 

their gender identity. However, on 11 October 2018, the European Court of Human Rights decided a 

case potentially consequential in this matter. A transsexual person was not permitted to obtain name 

change, even though she was planning to undergo gender confirmation surgery, lived in her elected 

gender, and had planned to apply for gender recognition.637 Name change was prevented because she 

had not yet achieved gender recognition under the law. At the time, it must be anticipated here, gender 

recognition depended on gender confirmation surgery. The Court found that, in not allowing name 

change without such a medical treatment, Italy had violated the applicant’s right to private life,638 

autonomy, and free development of personality (Article 8 ECHR).639 

The Court did not condemn Italy because it failed to provide trans people with a separate and easier 

track to name change. In fact, it also underlined that it was not its intention to take the place of national 

authorities in this matter.640 However, the Court of Strasbourg obiter underlined that the rigidity and 

length of the judicial procedure of gender recognition increased the vulnerability, anxiety, and 

humiliation of the applicant unable to obtain a change of name.641 Despite the effort of self-restraint 

of the Court, it is hard not to notice a veiled critique of too a rigid mechanism for a name change. 

How, when, and if, the legislator will see this veiled critique – and provide – remains, to date, just a 

matter for speculation. 

                                                        
634 Decreto del Presidente della Repubblica (DPR) 3 November 2000, n. 396, Article 30 (1). 
635 DPR 396 of 2000, Article 30 (2). 
636 DPR 396 of 2000, Article 35. 
637 S.V.  v. Italy, App no 55216/2008 (ECtHR, 11 October 2018). 
638 S.V. v. Italy, [75]. 
639 The ECtHR reminded here that the foundation of the right to gender recognition is in the right to autonomy, self-
determination, and free development of personality, as established by its own jurisprudence (S.V. v. Italy, [55]). It is to 
be noticed that, after the 2015 decisions of the Court of Cassation and Constitutional Court, gender confirmation surgery 
is no longer a precondition on gender recognition. On this, please see Section 3.2.5 of the current Chapter. 
640 S.V. v. Italy, [68]. 
641 S.V. v. Italy, [72]. 
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Once compiled, the statement of the legal representative of the child is included in the birth certificate, 

where gender is reported again, along with the details about the family and residence of the 

newborn.642 The civil status, including the gender of the person, is also reflected in the civil registry, 

where all information of each individual resident, alien or citizen, is listed.643 Albeit unspecified, the 

gender is intended to be either male or female, with an implicit exclusion of non-binary identities. 

Gender seems to be assigned on the basis of genital examination,644 as also underlined by courts645 

and governmental bodies.646  

Article 454 of the Civil Code used to prescribe (and its successor Article 96 of the DPR 396 of 2000 

substantially prescribes) that “the correction of the civil status follows a final judicial decision, which 

orders the registrar to correct an existing act […].” The provision does not exclusively refer to gender, 

but rather to all aspects of the civil status. A judicial procedure is required at the conclusion of which 

the necessary correction may be ordered. The purpose of this correction is to be found in the public 

interest to the certainty of the civil status, which is to reflect reality.647 The provision has been relied 

on to allow the correction of mistakes in sex attribution, be they the consequence of a material error 

of the registrar, or the result of the objective difficulty in gender assignment, such as in the case of 

intersex children.648 

2. Intersexuality in Italian Law649 

Italian law shows hostility to intersexuality, which it pathologises, requires to be normalised, and sees 

as a threat to the legal binary. This becomes very clear from the sparse body of rules on the subject. 

Normalisations seem to be the standard in Italy. While data is appallingly lacking, testimonies of 

normalised intersex people to that effect are hardly surprising,650 given the legal framework which 

applies to intersexuality. Firstly, the rules on correcting the gender categorisation of intersex people 

display a cultural hostility against intersexuality, and an anxious desire to place each person in the 

‘correct’ category. Secondly, the judicial enforcement of normalising treatments sanctioned those 

who, purposefully or by mistake, failed to normalise children. Finally, the soft law of the guidelines 

                                                        
642 DPR 396 of 2000, Article 29,. 
643 DPR 30 May 1989, n. 223, Article 29. 
644 L Ferri, ‘Commento sub art. 454 del Codice Civile’, in Scialoja A, G Branca, Commentario al Codice Civile (Zanichelli 
1971) 127. 
645 Cass. Civ., 9 March 1981, n. 1315, p. 703 
646 Comitato Nazionale di Bioetica, I Disturbi della Differenzazione Sessuale nei Minori (2010). 
647 MC Andrini, ‘Commento sub Art. 454 e 455 del Codice Civile’, in Cendon P, Commentario al Codice Civile (UTET 
1991) 825; G Marziale, ‘Stato Civile’, in Enciclopedia del Diritto Treccani (Treccani) [5]. 
648 Ferri, 1971. 
649 This section draws upon: Osella, 2015. 
650 A Comeni, ‘La Condizione Intersessuale: Una Testimonianza’ [2017] (2) GenIUS 12. 
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of the Comitato Nazionale per la Bioetica requires intersex normalisation for evident heteronormative 

and transphobic reasons, as well as excludes the recognition of non-binary identity precisely because 

there cannot be any room for recognising a pathological condition as a status. The result is a strong 

entrenching of the gender binary, motivated by a cultural and legal heteronormativity and 

transphobia. Again, normalisation of bodies occurs for social, and legal, reasons. 

2.1. Correction of the Registries  

Gender registries are meant to represent the status of individuals. Intersex people who want to have 

their birth certificate corrected, can rely on Article 97 of the Decreto del Presidente della Repubblica 

no 396 of 3 November 2000, which regulates the correction of mistakes in the certificates of the civil 

status. Courts have consistently applied this rule, previously enshrined in Article 454 of the Civil 

Code, to intersex people. Birth certificates of intersex people are retroactively rectified because of 

the understanding of intersexuality and normalising therapies as a corrective measure, aimed at 

making the ‘true sex’ of the child emerge. In such cases, therefore, the recorded gender was 

considered mistaken ab initio, misguided by genital diversity.651 By welcoming the rhetoric of the 

‘true sex,’ courts have adopted the vocabulary most appropriate for intersex pathologisation and 

stressed the necessity of gender assignment. In one case, a baby was originally assigned to the 

feminine gender after an examination by physicians, and, at a later stage, proved to be “a true male.” 

The baby, whose genitals were virilised, was considered a “male pseudo-hermaphrodite,”652 as, after 

a more careful examination, their biological markers (gonadic and chromosomal sex) were 

determined to be masculine.653 The intersexuality was then corrected, through hormonal and surgical 

treatments, and finally, the “true sex” emerged – echoing terminology of doctors from the XIX 

century.654 

This understanding of intersex treatments also came across in the decisions where intersexuality was 

compared to transsexuality, where applications for gender recognition lodged by transsexual people 

were rejected.655 In these decisions, the treatments were portrayed in an acritical and positive light, 

                                                        
651 Tribunal of Palmi, 7 November 1957, p, 273. See also: F Carnelutti, ‘Rettificazione del Sesso’ [1962] Rivista di Diritto 
Processuale 492; G Cardaci, ‘Il Processo di Rettificazione dell’Atto di Nascita delle Persone Intersex’ [2017] 2 GenIUS 
40, 44-47; Ferri, 1971: 126. However, there is a minority of interpreters who argue that, also for intersex people asking 
for the reclassification, the law on gender recognition for transsexual people should be applied (see Cardaci, 2017: 42-
44). 
652 Tribunal of Pisa, 9 March 1970, 61. 
653 Tribunal of Pisa, 9 March 1970,66. It is interesting to note that the Court, in discussing the gender of the child, 
considered the psychological identification alongside the gonadic and chromosomal elements. The three elements, taken 
together, were suggesting the appropriateness of the assignment to the masculine gender. However, as noted by the 
commentator (anonymous), the reasoning on the psychological element may look ‘ad abundantiam.’ 
654 Tribunal of Pisa, 9 March 1970. 
655 Court of Cassation, I Section, 13 June 1972, n. 1847, 2399; Court of Appeal of Bologna, 23 January 1970, 61. 
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as a means to develop the ‘natural’ anatomy of the intersex person (but, conceptually, of the “pseudo-

hermaphrodite”).656 The same definition was upheld by the Constitutional Court, when, some years 

later, it eventually recognised the validity of the law that allowed gender recognition on the condition 

of appropriate surgeries.657 Intersexuality was addressed in a pathological way, as an anomaly. 

Intersex treatments were defined as corrections, seemingly without any negative connotations.658 

Besides the light in which the intersex treatments were understood and presented, these judgements 

welcomed and deployed the vocabulary and conceptual framework most typical of the 

pathologisation that occurred at the end of the XIX century, and that has been welcomed in Money’s 

theories. 

2.2. The Law on Normalising Treatments 

2.2.1. The Case-Law 

The case law on intersex normalising treatments is very scarce. Only two decisions seem to be 

recorded on the subject. In both, intersex normalising treatments were legally required, either by 

imposing them on parents through the appointment of a legal guardian, or by making doctors liable 

for not having performed them. At the same time, the decisions show an entrenched bias against 

intersexuality, reasoned to be invalidating for the child themselves. Tellingly, intersexuality is also 

seen as prejudicial for the parents, due to exposure to social embarrassment caused by the sexual 

diversity of the child. 

The first case that discusses intersex normalisation is about a child, who had been assigned to the 

female gender. Yet, their genitals did not conform to the feminine standards, and, in fact, looked very 

masculine.659 Their parents were recommended by the medical staff to consent to a surgery. However, 

they were hesitant. The Court intervened and appointed a legal guardian, vesting them with the 

authority to authorise the treatments. The decision shows the cultural bias usually held against 

intersex people. Leaving on a side that the specific condition of the child seemed to entail some 

health-related risks, the Court largely focused the psychosocial risks presented by genital diversity. 

In coming to its conclusions, the Court considered the usual array of fears associated with 

intersexuality: the ‘locker room’ anxiety, bullying, the risk of “rumours,” and the potential nudity in 

public restrooms.660 But not only. Sexuality-related biases came prominently to the fore. The Court, 

                                                        
656 Court of Cassation, I Section, 3 April 1980, n. 2161, 1513. 
657 Constitutional Court, 6 May 1985, n. 161. 
658 Tribunal of Pisa, 9 March 1970, 62. 
659 Tribunal of Potenza, 29 July 1993, 1199. 
660 Tribunal of Potenza, 29 July 1993, 1205. 
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indeed, was concerned with the “difficult relations with the other members of the two sexes.”661 

During adulthood, the sexual relation of the child, as well as their reproductive potential, might have 

been threatened.662 Hence, the Court made clear that the best interest of the child lied in the 

conformity with a well defined (in this case, feminine) anatomical standard. No surprise, then, that 

normalising treatments were seen as beneficial. They would have prevented alleged psychological 

traumas and safeguarded relations with peers.  

In a much later decision (almost 20 years) normalising treatments were discussed again.663 And, 

again, they were seen in a very rosy light. In this case, the doctors had not recognised the 

intersexuality of a child and had assigned them a ‘wrong’ gender. Hence, they did not administer the 

child the normalising treatments. When was recognised as an intersex person, the child was 

immediately subjected to surgical standardisation. The child, it must be noted, was healthy and had 

suffered no physical or psychological harm. The parents sued the hospital to have their (and not their 

child’s) distress redressed. The Court welcomed their claim and awarded them compensation for their 

‘moral’ loss. The Court expressed an extremely negative understanding of intersexuality, finding 

doctors liable solely for not having normalised the child. 

The Court said that compensation was to be granted “[f]or the strong moral distress the parents were 

subject to” which ended when the child was restored to “[their] normal sexuality.”664 It was the 

diversity of the child, associated with an overwhelming sense of shame, that was to be redressed. 

Indeed, the Court explained that the harm to the family was to be understood in the light of 

“[…] the centrality of sexual identity in the development of the person, both in the 

individual and in the relational dimension, and [in light] of the strict relationship between 

parent and child, and eventually of the impact that this kind of facts may have on a small 

provincial community.”665  

In a clear display of cultural hostility, intersexuality was here understood as hindering the family’s 

and individual’s social relations, affecting the reputation of the person. In short, intersex 

normalisations not only were seen as legal, but practically mandatory, as intersexuality was portrayed 

as a (shameful) pathological condition. 

                                                        
661 Tribunal of Potenza, 29 July 1993, 1206. 
662 Tribunal of Potenza, 29 July 1993, 1206. 
663 Tribunal of Bari, III Section, 25 June 2012, n. 2295. On the issue of medical liability of doctors in case of intersex 
treatments, R Cecchi, G Marrocco, ‘Stati Intersessuali e Questioni Medico-Legali’ [2009] (1) Rivista Italiana di Medicina 
Legale 101. 
664 Tribunal of Bari, 2295 of 2012, reasoning in law. 
665 Tribunal of Bari, 2295 of 2012, reasoning in law. 
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2.2.2. The Ethical Guidelines of the Comitato Nazionale di Bioetica  

The cultural bias against sexual diversity is very evident in the 2010 guidelines drafted by the 

Comitato Nazionale di Bioetica (CNB). These guidelines are meant to regulate intersex normalising 

treatments. The objective which, ostensibly, inspires them is to maximise the standards of care for 

intersex children. However, these guidelines embrace and redeploy a pathologising narrative. 

Centrally, pathologisation is explicitly relied on to legitimise the exclusion of non-binary identities 

from the law.666 

The trumpeted objective of the CNB’s guidelines is the “harmonisation” among the various aspects 

of gender identity, the absence of which is seen as an obstacle to a happy and full life.667 The CNB 

does not define “harmonisation.” However, in the narrative adopted, this concept seems likely to 

mean cis gender identity. In the opinion, the CNB advises that trans identities or non-normative 

genitals, which are understood as ‘disharmonic,’ should be avoided. This approach seems to be in 

line with Money’s, as the justification of intersex treatments is found in the prevention of future trans 

identities, which are presumed to be undesirable (without further motivation). Normalisation, as legal 

scholar and expert on intersexuality Greenberg points out,668 is evidently a mechanism to avoid 

gender contestations here, be they by other persons, but also by the intersex person themselves. 

Coming to the core issue of intersex treatments in the law, the CNB clarifies that they are “not only 

lawful, but legally required” as long as they are intended to grant individuals “the conditions for a 

future harmonious sexual identification, including future sexual activity.”669 Even though the 

meaning of “harmonious sexual activity” is not defined, the heteronormativity is hard to conceal. 

Moreover, the CNB advises that these surgeries must be performed as soon as possible. Indeed, “the 

CNB believes that it might be inappropriate to proceed to normalisation at once only exceptionally, 

in the most difficult cases –,that is, when biological markers are diverse and it is difficult to 

understand the ‘true sex’ of the child.”670 The only exception provided, in fact, tells a lot about the 

underlying rationale and intellectual biases of the guidelines. Corrective surgeries are discouraged 

only when the biological markers are undetermined and inconclusive: in other words, when they may 

cause a – so to speak – erroneous gender assignment.671 

                                                        
666 A Lorenzetti, ‘Frontiere del Corpo, Frontiere del Diritto: Intersessualità e Tutela della Persona’ [2015] (2) Biolaw 
Journal – Rivista di Biodiritto 109, 116. See also: A Lorenzetti, ‘Il Trattamento Giuridico della Condizione Intersessuale’ 
[2017] (2) GENIus 6. 
667 CNB, 2010: 16. 
668 Greenberg, 2012: 48. 
669 CNB, 2010: 17. 
670 CNB, 2010: 18. 
671 CNB, 2010: 18. 
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Finally, the CNB rejects any deviation from gender binary in the law.  

“The proposal to register intersexual children as such has been advanced in the biolegal 

debate, in order to avoid their registration as male or female. This hypothesis cannot be 

accepted. Firstly, it would legally institutionalise, surreptitiously and without 

transparency, a tertium genus, that is not recognised in our legal system, and that will 

have significant consequences for its equilibrium.” 

Secondly, the CNB continues, the person registered as such will be “stigmatised and the 

consequences, on the psychological and social level, will be impossible to foresee.” Thirdly, 

intersexuality is defined as “an anomaly and a pathology [and] is not a gender, but rather a position 

of uncertainty in sexual assignment, and it is not possible to create an identity from it.”672 The role of 

pathologisation in preserving the legal binary (and, implicitly, the public interests that builds on it) is 

here very evident. Since intersexuality is deemed to be a pathology, the CNB states, it cannot be 

recognised as an identity. At the same time, the ‘disruptive’ effects of a third gender on the legal 

system are also hinted at. Conveniently, one may say, pathologisation of one’s identity, preventing 

their recognition, serves the purpose of stabilising the system. 

In conclusion, the CNB had ostensibly declared its intention to protect children from unnecessary 

interventions and foster the informed consent to the procedures. However, it acritically embraces the 

predominant model of normalisation of intersex children, showing a heteronormative and 

cisnormative understanding of sexuality and gender identity. Indeed, it seems mostly concerned with 

avoiding trans identities and wrong gender assignments. Moreover, the narrative of the guidelines 

clears every doubt about the legal function of intersex pathologisation and treatments: namely, 

ensuring the stability of gender identities, allowing the ‘correct’ assignment, and, finally, stressing 

the impossibility of recognising a non-binary identity in the law. 

3. Trans Identity in Italian Law673 

The preservation of the stability of the gender binary for the pursuit of heteronormative public 

interests also seems to be the trademark of the law on trans identity and gender recognition. Courts 

and legislators have striven to preserve the stability of gender categories through a model of ascriptive 

gender identity, based on medical diagnosis, and physical and behavioural transformation. This is the 

result of the established constitutional interpretation of law 164 of 1982, where the right to gender 

                                                        
672 CNB, 2010: 19. 
673 This section draws upon: R Rubio-Marín, S Osella, ‘Le Precondizioni per il Riconoscimento dell’Identità Sessuale’ 
[2016] Quaderni Costituzionali 61. 
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recognition was granted to those applicants who previously underwent (rather vague) 

“transformations of sexual characteristics” (Art 1), and other preconditions (such as automatic 

divorce post-transition, later changed into an automatic transformation into a civil partnership).674 As 

has become apparent from the evolution of the case-law and legislation, the preservation of the 

heterosexual matrix of the family, arguably enshrined in the Italian Constitution (Art 29), has 

represented the virtually exclusive public interest by which the control of gender categorisation has 

been legitimated. Among the jurisdictions discussed in this thesis, heteronormativity manifests at its 

strongest in Italy. 

Obtaining legal gender reclassification is a long and complex procedure, which starts well before 

lodging an application for gender recognition. This process can be approximately divided into two 

main parts. The first stage is pre-judicial, encompassing a period of medical supervision, counselling 

and psychophysical transformation. The second part is judicial, and has two purposes. The first one 

is the authorisation of the last medical step in the transformation of the person (gender confirmation 

surgery on primary sexual characteristics.) The second one is the the subsequent inspection of the 

achievement of the overall physical, psychological and behavioural transition, which is necessary to 

obtain legal reclassification. Similarly to what used to be the case in France, and what is still the case 

in England, failing the medical transition, being excluded from it by doctors (again, de facto 

gatekeepers of the procedure), involves the preclusion from having one’s gender identity recognised. 

3.1. The Pre-Judicial Medical Phase 

Italian law does not provide a set of criteria for the medical treatment of trans identities. Courts and 

legislator only intervene at a later stage, when the medical supervision is already in a very advanced 

phase, possibly to grant the authorisation for gender confirmation surgery on primary sexual 

characteristics.675 

Transitioning is a process composed of a series of acts, each of them propaedeutic to the following 

one. A good example is provided by the guidelines of the Osservatorio Nazionale sull’Identità di 

Genere,676 an association in which doctors, trans people, and experts cooperate to study and 

understand the trans condition. The pre-judicial phase can be approximately divided as follows. The 

first one can be referred to as ‘psychological.’ This phase, which lasts approximately six months, is 

                                                        
674 Law 14 April 1982, n. 164, Article 4; Law 20 May 2016, n. 76, Article 1(26). 
675 Law 164 of 1982, Article 3, now substituted, with identical provisions, by Decreto Legislativo 1 September 2011, n. 
156, Article 31(4). 
676 Osservatorio Nazionale sull’Identità di Genere (ONIG), Il Percorso in Pillole: Quali Passi Deve Affrontare la Persona 
Transessuale (no date) <http://www.onig.it/drupal/?q=node/9> accessed 8 April 2016. 
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both ‘diagnostic’ and ‘therapeutic.’ Its objective is to obtain the necessary support for a difficult 

personal choice from a professional (such as a psychiatrist or a psychologist), but also a diagnosis, to 

support that the transsexual condition is real.677 The phase also has the aim of excluding the presence 

of further psychiatric illnesses. The second step includes the possibility of hormonal therapy, 

necessary to start the physical change. Finally, there is the so-called ‘real life test,’ during which the 

trans person, with the necessary psychological support, starts to live in the gender of identification, 

of which they adopt the gender role, behaviour, dress and general expression. There is no precise 

duration for this period, but it may last up to three years.678  

All these steps are supervised by a psychologist or psychiatrist, and by the doctors who administer 

hormones. Should this process conclude with a positive outcome, which will be certified by the 

expertise of the professional in the judicial phase, the person will be able to start the process of legal 

recognition. Only after the judicial authorisation, may the gender confirmation surgery take place.679 

It must be emphasised at the outset that, even though none of these steps are required or even 

mentioned in the law, the successful completion of the pre-legal stage seems to be de facto essential 

for transition – as of 2015, with the exception of gender confirmation surgery on primary sexual 

characteristics. Besides the individual support that they should provide, psychologists, 

psychotherapists, and medical staff in general, seem to have an unquestioned power in determining 

whether the trans person will proceed, in the process of physical – thereby also legal – 

transformation.680 

As will become evident in the coming sections, the pre-judicial process may be informed by gender 

stereotypes and commonsensical assumptions. It may instigate a thorough search for physical, 

psychological, and behavioural clues of maleness and femaleness throughout the personal history of 

the trans persons. This seems to be in line with the criticisms to the medicalisation of gender identity 

that were discussed in the introduction. Those who can – so to say – get through and pass all stages, 

which, therefore, may well be only those who permanently identify with the ‘opposite’ gender, will 

be granted access to the legal phase of the transition.  

                                                        
677 ONIG, Il Percorso In Pillole. 
678 A Lorenzetti, Diritti in Transito. La Condizione Giuridica delle Persone Transessuali (Franco Angeli 2013) 42. 
679 Law 164 of 1982, Article 3, 
680 Lorenzetti, 2013: 85. 
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3.2. The Judicial Phase: Evolution of (the Preconditions on) Gender Recognition 

3.2.1. Immutability of Legal gender: The Early Jurisprudence 

The Italian legal system seems to have started to consider trans persons – more precisely, post-

operative transsexual persons – as of the late 1960s, when early gender confirmation treatments 

became available,681 and the first cases were lodged to obtain the recognition of the acquired gender 

identity.682 In general, trans persons were applying to have their legal gender changed in the civil 

registries, and obtain conforming documents, so as to acquire the legal status of the gender opposite 

to the one given to them at birth. The applicants relied on Article 454 of the Civil Code, used at the 

time to amend registries in case of mistakes in the records. Relying on the actual physical and social 

condition of the person, trans applicants were not claiming a right, but rather asking the courts to 

consider the sexual and gender changes they had gone through, regardless of the fact that these 

changes were self-imposed and that they had shown no sign of sexual ambiguity at birth.683 

Article 454 of the Civil Code, meant to amend mistakes in gender attribution, was not extended to 

include protecting transsexual applicants, as courts and scholars held that there was no sex change at 

all.684 Courts focused on the biological markers of the applicants at birth, mostly the triad of genital 

morphology, gonads and chromosomes. Sometimes, they also considered the sexuality of the 

applicant. For instance, both the Court of Cassation685 and the Court of Appeal of Bologna686 

considered that the applicant had a penis and testicles, that the applicant used to masturbate and 

ejaculate687 and acted ‘as a male’ during sexual intercourse.688 Even though, over time, the transsexual 

condition was increasingly the object of human sympathy by the courts,689 “psychological sex” – or 

gender identity – was not considered determinant in gender categorisation.690 The Court of 

Cassation691 stated that “the psychic sexual orientation [that is to be intended as gender identity] of 

the subject is relevant and must be considered only in cases of sexual ambiguity.”692 It clearly was to 

                                                        
681 Billings and Urban, 1982: 267. N Coco, ‘Transessualismo e Stereotipi: Linee per un Approccio Psico-
Sociologico’[1982] Rivista di Sessuologia 2. 
682 P Antignani, ‘Sulla Natura delle Diagnosi di Sesso (A Proposito di Alcune Sentenze)’ [1970] Diritto e Giurisprudenza 
513. 
683 Court of Appeal of Bologna, 23 January 1970, 63; Court of Cassation, I Section, 13 June 1972, n. 1847, 1798; Court 
of Cassation, I Section, 3 April 1980, n. 2161, 1513; Cass. Civ., 9 March 1981, n. 1315, 703 
684 Carnelutti, 1962; Ferri, 1971. 
685 Court of Cassation, I Section, 13 June 1972, n. 1847, 2399. 
686 Court of Appeal of Bologna, 23 January 1970, 61. 
687 Court of Cassation, I Section, 13 June 1972, n. 1847, 2401; Court of Appeal Bologna, 23 January 1970, 62. 
688 Court of Appeal of Bologna, 23 January 1970, 63. 
689 Court of Cassation, I Section, 3 April 1980, n. 2161, 1516. 
690 Court of Appeal of Bologna, 23 January 1970, 62. 
691 Court of Cassation, 3 December 1974, n. 3948, 135. 
692 Court of Cassation, 3948 of 1974. 
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remain fixed and immutable once assigned.693 In achieving these conclusions, courts considered that 

sex is a primary factor in determining the civil status, and hence the legal capacity, of individuals. 

The stability of sex was thought of as peremptory in consideration of the different role that each of 

the two sexes has in reproduction and the family.694 The main legal difference between the genders 

was reasoned to be the capacity to marry a person of the opposite gender,695 “[which] does not depend 

on the appearance, but on the actual nature of the person who wants to marry. A castrated man, should 

he be recognised a new gender identity, would be able to marry a person of the (only apparent) 

opposite sex.”696 

The Court of Cassation, in rejecting the application for gender reclassification of a post-operative 

transsexual person, perceived the issues in the case and provided the following clarification. On the 

one hand, there was the personal interest of the applicant to be reclassified, on the other hand, there 

was the public interest to the certainty of gendered legal status recorded in public registries, on which 

the certainty of legal relations depended.697 Additionally, strong transphobic and homophobic (as well 

as racist) overtones are perceivable in the jurisprudence. As the Court itself said, 

“[t]he protection of the applicant is to be balanced with the protection of the fellow 

citizens. It is indeed undeniable, at the current stage of our social culture (which is the 

only one that the law may take into consideration), that personal relations between 

individuals of opposite sex, when they are sufficiently intimate, are profoundly different 

from those between persons of the same sex in the social conscience. It is a diversity that 

is grounded in conceptions and feelings deeply entrenched in the large majority of our 

people, as, in general, of all evolved people. This undisputable consideration must be 

recognised by the legal order, so that it may protect the members of society from all 

possible misunderstanding which may stem from artificial sex modification […] 

Common sense dictates that persons have to be recognisable as truly belonging to a sex, 

and rejects persons who are ‘artificially’ belonging to it […] Many persons are indeed 

repulsed by the latter idea. The law must avoid that the fellow members of society are 

tricked into this kind of relations, as this will have most serious consequences for the 

                                                        
693 Court of Cassation, 3948 of 1974. This aspect becomes apparent in the narrative of the Decision. Indeed, the statement 
comes after the description of gender attribution in the system of civil registries, which are to be considered as fixed and 
immutable. 
694 Court of Appeal of Bologna, 23 January 197064. 
695 Court of Appeal of Bologna, 23 January 197065. 
696 Court of Appeal of Bologna, 23 January 197065. 
697 Court of Cassation, 3948/1974, 132. 
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moral order […]. Moreover, these persons create problems for all those areas of the law 

where sex matters [including marriage].”698 

3.2.2. The Appearance of Rights and Law 164 of 14 April 1982 

In 1979, a right to “sexual identity,” or gender recognition, was advocated by a post-operative 

transsexual woman in a case decided by the Constitutional Court. She argued that her severe suffering 

brought her to the transition, and that such suffering had to be protected by Article 2 of the 

Constitution, according to which the Italian Republic recognises and protects the “inviolable rights” 

of the individual, as an individual person and as a member of the community, and expects that the 

fundamental duties of political, social, and economic solidarity are fulfilled.699 Moreover, they 

claimed that their right to protect her rights in court (Art 24), was infringed on. 

 In a short decision,700 the Constitutional Court that denied there was a constitutional right to have 

one’s gender altered after medical transition. However, it – mildly – invited the legislator to provide 

protection. In other words, albeit not imposed by the constitution, the right to gender identity was not 

considered in conflict with it.701 However, any legal recognition of gender identity should have taken 

into account the limits imposed on marriage by the Constitution, which was defined as a “natural 

society” (Art 29 of the Constitution).702 Legal scholarship widely criticised the Constitutional Court, 

calling it apodictic and narrow-minded.703 A great emphasis was put on the right to health of trans 

people, which was seen as prevalent on the need to protect the counterbalancing public interest in the 

certainty of legal relations.704 

The invitation of the Constitutional Court did not remain unheard. Parliament, concerned about the 

social and human condition of unrecognised transsexual people, passed an act intended to allow 

reclassification according to one’s gender identity. The parliamentary debates showed a strong, 

sympathetic, conception of transsexuality – always understood as transsexual women who desired 

the total transformation of their bodies, for which they felt utter disgust, and which caused them great 

                                                        
698 Court of Cassation, 3948 of 1974, 133. 
699 In short, with this provision, the Italian constitution-makers introduced a general clause. They provided that the 
Republic recognises and protects the innate rights of the individuals. Such rights, as the constitution-makers envisioned 
them, precede the constitution itself. Therefore, while debated in the past, such rights can go beyond those listed in the 
Constitution. Therefore, Article 2 can then be seen as an open reference to individual fundamental rights which can find 
protection under the Italian constitution. See, E Rossi, ‘Commento all’Articolo 2’, in Bifulco R, A Celotto, M Olivetti 
(eds), Commentario alla Costituzione (Vol I, Utet 2006) 38. 
700 Constitutional Court, 12 luglio 1979, n. 98. 
701 Constitutional Court, 98 of 1979, [2], legal reasoning. 
702 Constitutional Court, 98 of 1979, [2], legal reasoning. 
703 R Romboli, ‘Commento Sub Art. 5 del Codice Civile’, in Pizzorusso A, R Romboli, U Breccia, A De Vita, 
Commentario del Codice Civile Scialoja Branca. Art. 1-10 (Zanichelli 1988) 225, 261. 
704 B Pezzini, ‘Transessualismo, Salute ed Identità Sessuale’ [1984] Rassegna di Diritto Civile 461, 467. 
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suffering.705 They were described as fragile, borderline suicidal, people, in desperate need of 

recognition to alleviate their distress. Transsexuality was described as an illness: transsexual people, 

in this narrative, were neither ‘immature,’ nor at ‘fault’ for their condition, but they were simply 

paying for a “mistake of nature.”706 This was an understanding of the trans condition completely 

overlapping with the ‘wrong body narrative,’ and excluded the great complexities of trans identity 

tout court. The opposition to the law was not extremely strong, and no constitutional principles were 

invoked to limit it. Some MPs argued that the procedure was far too complex to be solved by a 

synthetic law, and that, at least, the consequences for marriage should have been regulated.707 The 

opposition also argued that the origin of “transsexualism” was complex and obscure, and that the law 

should have allowed castrations.708 

In conclusion, on 14 April 1982, law 164 was passed. Article 1 of the law indeed provided that the 

gender amendment regulated by Article 454 of the Civil Code could be also ordered by a court that 

assigns “a different sex” from the one assigned at birth after “modifications of the sexual 

characteristics.” Despite the fact that the law did not specify what kind of sexual characteristics were 

to be modified, the parliamentary debates left little doubt about the requirement of a total 

transformation of the body. The outspoken requirement of Article 1 of the law (“following the 

modification of sexual characteristics”) was interpreted as referring to a new, objective reality.709 As 

legal scholarship has remarked, Article 1 was likely to exclude all those persons who failed to engage 

in any form of physical transformation.710 As such, it was, overall consistently, applied for more than 

30 years. As of 2015, the precondition of surgery on primary sexual characteristics was no longer 

required thanks to the decisions of the Court of Cassation711 and the Constitutional Court712 

(subsequently confirmed by the Constitutional Court in 2017).713 Sufficient is a psychological 

transition, the physical transformation of secondary sexual characteristics, and the behavioural 

rapprochement to the standards of the ‘other gender.’714  

                                                        
705 F Bilotta, ‘Identità di Genere e Diritti Fondamentali della Persona’ [2013] (12) Nuova Giurisprudenza Civile 
Commentata 1117, 1119. 
706 Chamber of Deputies, Proposta di legge De Cataldo et al., 27 February 1980. All parliamentary debates are available 
at <www.camera.it>. 
707 Chamber of Deputies, IV Commission, Justice, 1 October 1981, Rizzo, 781. 
708 Chamber of Deputies, IV Commission, Justice, 2 October 1981, Casini, 789. 
709 S Patti, ‘Transessualismo’, in Digesto delle Discipline Privatistiche. Sezione Civile (Vol XIX, UTET 1999) 416, 418. 
710 R Ciliberti, ‘La Rettificazione di Sesso: Aspetti Giuridici’ [2001] Il Diritto di Famiglia e delle Persone 346, 351. 
711 Court of Cassation, I Section, 20 July 2015, n. 15138. 
712 Constitutional Court, 21 October 2015, n. 221. 
713 Constitutional Court, 20 June 2017, n. 180; Constitutional Court, 21 June 2017, ord. n. 185. 
714 See also the case-law cited in Section 3.2.5. 
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The law required gender recognition to be judicialised, with the public prosecutor as a necessary 

participant to the procedure (Art 70 Code of Civil Procedure). The procedure for gender recognition 

was originally structured around two phases. First, the authorisation to perform gender confirmation 

surgery on primary sexual characteristics was to be given, as the law stated, “when it is necessary.”715 

Subsequently, gender recognition was to be granted, after a positive evaluation of the 

preconditions.716 More recently, considering that gender confirmation surgery on primary sexual 

characteristics is no longer required, there have been cases where the authorisation of the surgery 

(arguably, freely chosen) and gender recognition have been granted simultaneously, with a single 

decision.717 The law originally specified that the judge could ask for an expert assessment (Art 2). 

The 2011 modifications of the law have struck the reference to the expertise. De facto, this abolition 

is of no relevance, as the general procedural rules allow the judge to call expert witnesses whenever 

necessary (Art 61 Code of Civil Procedure). This expert assessment, however, has obtained more 

importance after the 2015 decisions of the Constitutional Court718 and the Court of Cassation.719 

Therein, expert testimony may not have been explicitly addressed as mandatory, yet the insistence on 

the necessity to ascertain the permanent acquisition of the psychological, behavioural, and physical 

characteristics of the other gender surely makes the reliance on expert testimony almost inevitable. 

Albeit not requiring the single status of the applicant, the law used to provide that, once the gender 

of the applicant had been reclassified, the marriage previously contracted was immediately 

dissolved.720 A 2014 decision of the Constitutional Court stated that such a provision violated Article 

2 of the Constitution, which, recognising the inviolable rights of the individual, also recognised the 

rights of same-sex couples to enjoy a form of legal recognition different from marriage.721 The 2016 

law introduced civil unions in Italy, and provides that, when one of the spouses is recognised in their 

gender identity, the previously contracted marriage is automatically transformed into a civil union if 

they have not indicated their intention to divorce.722 The previously contracted civil union between 

persons of the same legal gender is automatically dissolved.723 Finally, nothing specific is provided 

on the minimum age of the applicant. Yet, given the constitutional standing of the right to gender 

                                                        
715 Law 164 of 1982, Article 3; now: Article 31, co. 4, d. lgs. n. 150 of 2011. 
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recognition, grounded in Article 2 and 32 of the Constitution (see infra), it seems hard to deny 

underage people to be recognised in their gender identity.724 

Similar to France, but very different from England, gender recognition entitles the recognised person 

to be treated in accordance with the new gender for all purposes. There are no explicit exceptions to 

categorisation; the person may expect to be considered as belonging to their gender identity from all 

points of view. There is no case law providing for exceptions to this rule either. Yet, in practice, there 

have been some cases where – arguably – persons have not been treated consistently with their legal 

gender identity. This is not hard to understand, given the plurality of legal orders that characterises 

the legal systems. As said about France, it may be hard to find confirmations of such a differentiation 

of gender categorisation of the individual among several legal orders. However, as a thought 

experiment, it seems to be perfectly consistent to argue that, in different settings, individuals can be 

treated differently according to the circumstances of the case, where the balancing among interests at 

stake may vary. 

In the management of prison estates, unrecognised trans women have, at least in one case, been 

incarcerated in the protected wing – a special section of the prison, where inmates at high danger of 

being molested are kept – in the female ward of the prison estate, to facilitate their wellbeing. 725 It is 

here evident that the legal position of those incarcerated trans women, still legally categorised as 

males, was, up to a certain degree, different from that of cis males, categorised as males. These 

unrecognised trans women, albeit for a single, limited, purpose, were treated as if they were not 

legally male. Their identity is re-shaped, according to a balancing of rights and interests, which sees 

them as better placed in a female section of the prison estate. Their gender legal status, hence, may 

be ‘male’ for some legal purposes, but it is not ‘male’ for incarceration. In this specific case, therefore, 

we see an exception, justified by needs of safety and security, to the general rule which sees the 

gender legal status of the person as unified. 

Another example can be found in the release to university students, teachers, and administrative staff 

of identification papers consistent with one’s gender identity. Such a practice, which is becoming 

common among Italian universities, consents to use internal IDs for all university purposes, such as 

                                                        
724 Tribunal of  Genova, 17 January 2019; Tribunal of  Frosinone, 25 July 2017; Tribunal of  Roma, 11 March 2011, Foro 
It. Rep. 2011, n. 119. Older decisions had denied gender recognition to underage people: Tribunal of  Catania, 17 March 
2004, in [2004] Diritto di Famiglia e delle Persone 455. 
725 On trans people in prison, see: A Lorenzetti, ‘Carcere e Transessualità: La Doppia Reclusione delle Persone 
Transgeneri’ [2017] (2) GenIUS 53, 55-58; A Dias Vieira, S Ciuffoletti, ‘Un Tertium Genus di Detenzione? Case-study 
sull’Incarceramento di Persone Transgender nel Carcere di Sollicciano’ [2015] (1) Rassegna Penitenziaria e 
Criminologica 159; C Lomazzi, ‘L'impatto del Transessualismo nelle Politiche Penitenziarie’ [2015] (3) Rassegna 
Penitenziaria e Criminologica 98. 
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identification in the canteen, borrowing books, being identified during examinations, etcetera.726 For 

internal purposes only, the beneficiaries of this form of recognition enjoy the legal status associated 

with their gender identity. More research is surely needed in this area, but it is reasonable to assess 

that this is, again, a form of variability of one’s legal gender status: people, of one gender for the 

purposes of state law, are treated as of the other gender under university regulations. This being said, 

these represent the only known cases of ‘instability’ of the gender status in Italy. This may only 

suggest that, even in Italy, gender classification can be concretely discussed and re-designed 

according to the circumstances. 

3.2.3. The Fundamental Right to Gender Recognition 

Even though the law 164 of 1982 had been passed, the right to gender recognition was not framed as 

a fundamental right until the 1985 decision of the Constitutional Court. The decision was a response 

to a preliminary reference of the Court of Cassation, which showed a multitude of doubts as to the 

constitutionality of the law. Firstly, the Court of Cassation believed that gender confirmation surgery, 

which was now possible under the authorisation of the law, was in violation of the principle of 

inalienability of bodily integrity (Art 5 of the Civil Code) and the right to health (Art 32 of the 

Constitution).727 Secondly, it was worried about the social consequences of gender recognition “in a 

society like ours, where different duties and behaviours (such as, for example, military conscription 

or gender segregation in public facilities) correspond to different sexes.”728 Thirdly, the Court of 

Cassation envisioned conflict between the recognition of the transsexual identity and the family, 

defined as the foundation of society by the Constitution (Art 29). The recognition of transsexual 

identities could – in the opinion of the referring Court – create “extreme” and even “bizarre” 

situations, “such as a man, who, after having potentially fathered some children, then becomes the 

mother of others.”729 Fourthly, the Court did not conceal its concern about the fact that gender 

reclassification may threaten the heterosexual nature of marriage. The difference of gender, arguably 

implied in the Constitution (Art 29), referred, in the opinion of the Court, to birth-assigned gender, 

and not to that achieved after gender confirmation treatments. According to the Court, indeed, such 

                                                        
726 As reported by the activist organisation Universitrans, in Italy, out of 68 public universities: 32 allow students to obtain 
IDs consistent with their gender identity, regardless of their classification in the public registries; 5 give this possibility 
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treatments could not enable the transsexual person to perform the “copulative and generative 

functions” that only “nature” can ensure.730  

In answering the questions posed by the Court of Cassation, the Constitutional Court rendered a 

judgement which has become central in the law on gender recognition in Italy. It sanctioned a 

fundamental right to “sexual identity” – always within the limits of the binary. Even thogh the 

doctrinal foundation of such a right was not entirely clarified, the Court made an explicit reference to 

the “liberty and dignity” of the individual, with an apparent connection to individual free development 

(Art 2), as well as the right to health (Art 32 of the Constitution).731 The Constitutional Court praised 

the legislator for having introduced a broader notion of the right to gender (referred to as ‘sexual’) 

identity, which was no longer based “exclusively on genitalia, as examined at childbirth,’ but 

inclusive of “psychological and social elements.”732 The Court said that the legislator then intended 

to protect those persons, a “reality well known,” who are often subject to discrimination and social 

exclusion. The decision specified that the law has simply acknowledged the existence of a social 

reality, and acted with great consideration of medical science.733 In doing so, the legislator showed 

its adherence to “an evolving legal culture that pays increasing attention to human values, such as 

liberty and dignity, which also protects them when they are minoritarian or unusual.”734 Such an 

evolution, the Court underlined, was now becoming more common at the comparative level – even 

though no explicit references were made. Furthermore, the Court cited the report of the European 

Commission of Human Rights in Van Oosterwijck v Belgium. In this opinion to the ECtHR, the 

Commission found that the refusal to recognise one’s transgender identity constituted a violation of 

Article 8 ECHR. The right to privacy, the Commission stated, was here to be intended as free 

development of personality. Finally, it also represented a violation of Article 12 ECHR.735 In short, 

the Constitutional Court of Italy, through the reference to Article 2 of the Constitution, seems to have 

grounded the right to gender recognition (also) in the free development of personality. 

After these doctrinal clarifications, the Constitutional Court went on to answer the Court of Cassation. 

Firstly, it argued that the possibility to undergo sexual reassignment surgery is in conflict with neither 

the right to health (Art 32 of the Constitution), nor the inalienability of the human body (Art 5 of the 
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Civil Code), as it is to be understood as a means to achieve the individual and psychic wellbeing.736 

Thereby, the Court clearly connected the right to gender recognition to the right to health (Art 32 of 

the Constitution), offering a further constitutional ground to the right. Secondly, as regards its 

consequences for social relationships, the Constitutional Court “did not see what may be the 

fundamental right infringed upon of the person who enters in touch” with the transsexual person who 

obtained the recognition of their right to sexual identity, and achieved a good psychical condition. On 

the contrary, the Court specified that it is the duty of all citizens to recognise and accept the new 

identity, which is a “factor and an aspect of development of individual personality,” protected by 

Article 2 of the Constitution.737 

More pragmatically, the Court also held that “the coincidence between the gender recorded in public 

registries and the physical appearance [of the transsexual person would have impacted favourably on] 

the clarity of social, and thereby also the certainty of legal, relations.”738 In fact, as the state attorney 

argued, more confusion about and troubles with public relations would have followed the complete 

lack of recognition of transsexual persons, who were an existing reality, confronted which whom it 

would have made no sense to bury one’s head in the sand.739 Finally, it also presented a specific 

reference to marriage. Besides clarifying the hypothetical nature (and thus the procedural 

inadmissibility) of the ‘bizarre’ situations that the Court of Cassation presented, the Constitutional 

Court also pointed out that (post-operative) transsexuals generally have copulative capacity, while 

the reproductive one is not a criterion for the validity of marriage. Moreover, the decision concluded, 

the alterations to social relationships that transsexualism entails, are not dependent on the law, but 

rather on the social order, which the law (pragmatically) regulates.740 

Despite not formally limiting the right through a balancing act, the Constitutional Court defined the 

right-holders with the “wrong body” narrative. They were indeed identified as post-operative 

transsexual people,741 “dominated by the invincible (invincibile) desire” to free themselves from the 

“sexual organ” of the rejected gender, which was supposed to create “disgust, serious suffering and 

                                                        
736 Constitutional Court, 161 of 1985, [10] legal reasoning. 
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great anxiety” in all cases.742 Even though this subject is not further specified, it seems that the Court 

took into consideration only the male-to-female transsexual. This is suggested by the ambivalent 

meaning of “sexual organ,” especially in the singular in Italian – which can be a synonym of phallus. 

The Court provided a rationale for physical transformation, in pointing out that reclassifying post-

operative transsexual persons would harmonise the registries with the actual living persons, 

improving the clarity of social relations. In other words, the unrestrainable desire for physical 

transformation that all trans persons were supposed to share, was seen as serving the public interest 

in the certainty of legal relations. 

This being said, when the Court specified that law 164 of 1982 was to be intended as an expression 

of a more tolerant legal culture, it laid out the fundamental principle underlying gender recognition, 

namely liberty, dignity, free development, and the wellbeing or transsexual people. In the words of 

legal scholar Dogliotti, it is “the right [of each person] to be themselves, in a personal representation 

of the individual, with her quality and peculiarities: a right to one’s identity, subject to the changes 

of individual personality.”743  

3.2.4. The Right to Sexual Identity in Action: The Jurisprudence of the Lower Italian Courts 

The application of the law to the instances of gender recognition shows the exercise of a disciplinary 

power, very similar to the French practice. Since its earliest applications, courts have scrutinised the 

physical modifications, the behavioural changes, including sexuality, and the psychiatric supervision 

of trans applicants, to determine whether they were entitled to gender recognition. This minute 

assessment was overall carried out in this form, even before the pronouncements of the Constitutional 

Court, which insisted on the changes of secondary sexual characteristics and behaviour, and 

psychiatric assessment. The congeries of gender norms are therefore hierarchically observed, 

essentially in their outer manifestation, bringing about the normalisation of the good applicant. This 

process of normalisation takes place within the fundamental rights framework that gave some subjects 

the recognition of their trans identity. However, fundamental rights considerations have eventually 

brought the courts to consider some of the preconditions imposed on trans applicants as 

disproportionate, expanding the scope of the right to gender identity.  

The courts of first instance have applied law 164 of 1982, interpreting the requirement of ‘performed 

modifications of the sexual characteristics’ (Art 1) as psychological, behavioural and physical 

                                                        
742 Constitutional Court, 161 of 1985, [3] legal reasoning. 
743 M Dogliotti, ‘La Corte Costituzionale Riconosce il Diritto all’Identità Sessuale’ [1987] (2) giurisprudenza Italiana 
235, 236. 
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(primary744 and secondary745 sexual characteristics) transformations. The transformation of 

secondary sexual characteristics, the gendered behaviour, and the positive psychological evaluation 

have always been and remain central in the decision to grant gender reclassification.746 The first step 

of the process is usually a reading of the personal profile of the applicant. This means, for instance, 

that courts examine the toys that the applicant used to play with, or the gender of their playmates.747 

The next step involves the appearance of the trans person (whether they look feminine or masculine 

overall), and the manner of dress and accessories are taken into consideration, alongside their 

behaviour. Do they act in a feminine or a masculine way? Is this natural or artificial?748 The sexual 

orientation of the applicant has also been object of enquiry, as heterosexuality in one’s gender identity 

has been seen as a sign of correct identification.749 

More complex is the history of the required physical transformation of primary sexual characteristics, 

which has changed over time and according to the particular circumstances of the case. For 

transsexual women, some of the jurisprudence (especially the earlier one) intended the physical 

modifications as a series of treatments, which included penectomy, orchiectomy, vaginoplasty, and 

breast augmentation, in combination with hormonal treatments.750 Even though courts have generally 

emphasised the reconstruction of a female genital anatomy, there have also been cases where the 

removal of male gonads (but not the penis) has been deemed sufficient for gender recognition.751 This 

has been motivated in the jurisprudence by a need to strike a balance between the required (but 

undefined) modifications of sexual characteristics and the right to health of the individual, as the 

reconstructive surgeries potentially could be dangerous and unnecessary.752 

For transsexual men, the removal of feminine characteristics has generally been considered sufficient 

for recognition, not requiring a phallus reconstruction, which was considered technically difficult.753 

In some cases, courts have granted gender recognition after the removal of the secondary sexual 

characteristics (such as a bilateral mastectomy) alone,754 while the applicant’s legal gender was 

                                                        
744 Those connected to reproduction, such as genitalia or gonads. 
745 Such as the general appearance of the person: they include body hair, the breast, or beard. 
746 In all the decisions cited in this paper, these transformations have been taken into account. 
747 Tribunal of Monza, 25 October 1983, 585. 
748 Tribunal of Roma, 3 December 1982, 998. Literally, we can read: ‘[Il ricorrente] ha consolidato un sicuro orientamento 
comportamentale assolutamente femminile, senza esibizioni e senza artefatti di simulazione.’  See also, more recently, 
Tribunal of Milano, 11 October 2011, n. 269. 
749 Tribunal of Trieste, 21 December 1982, 666; more recently: Court of Appeal of Napoli, Juvenile section, 5 March 
2013. 
750 Tribunal of Roma, 3 December 1982, 998; Tribunal of Trieste, 21 December 1982, 666; Tribunal of  Pistoia, 24 May 
1996, 1646. 
751 Tribunal of Pavia, 2 February 2006, 1596. See also: Tribunal of Milano, sez. I, 11 October 2011, n. 269. 
752 Tribunal of Pavia, 2 February 2006, 1601. 
753 Tribunal of Monza, 25 October 1983, 582 
754 Tribunal of Monza, 25 October 1983, 582. 
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amended after the evaluation of the loss of reproductive organs in other instances.755 Limiting the 

interpretation of “modification of sexual characteristics” to the removal of reproductive organs was 

seen a progressive move to reduce the impact of physical transformation on the applicants.756 In fact, 

if the need for a sex reassignment surgery was almost unanimously considered necessary, a 

reconstructive requirement soon became seen as too burdensome, to the extent that many voices in 

legal scholarship were in agreement that nothing more than sterilisation was necessary for gender 

recognition – equally applicable to transsexual men and women.757 

Especially in later times, the need for any surgical transformation of the primary sexual characteristics 

at all has been more debated. The hormonal, psychological and behavioural transformation were 

never called into question). Before the decisions of the 2015 Court of Cassation and Constitutional 

Court, there had been cases, albeit rarely, where the requirement of sexual reassignment surgery was 

by-passed by courts.758 The first recorded case took place just one year after decision 161 of 1985 by 

the Constitutional Court.759 Motivated by the rationale of the law, namely, protecting the wellbeing 

of transsexual people, a court recognised a transsexual man who, because of her precarious health 

condition, could not undergo removal of uterus and gonads.760 Textually, the recognition was granted 

relying on a teleological interpretation of law 164 of 1982, where Article 3761 is drafted in hypothetical 

terms.762 This reasoning was again offered in a subsequent decision, where a court further emphasised 

the importance of individual wellbeing as a fundamental purpose of law 164 of 1982.763 

Though anticipated by these earlier rulings, it is the most recent case law which has questioned the 

precondition of surgery on primary sexual characteristics. Recent findings have confirmed the 

interpretation of law 164 of 1982 in the light of the principles expressed by the Constitutional Court, 

and also focused on the letter of the law and its hypothetical form. Furthermore, as some scholars 

have pointed out, even though Article 1 of the law requires the modification of sexual characteristics, 

it does not specify which, or how many of them.764 They reiterated the importance of individual 

                                                        
755 Tribunal of Messina, 5 December 1985, 2571. 
756 Tribunal of Bologna, 5 August 2005, p. 3542; Tribunal of  Salerno, sez I (civ), 1 June 2010, n. 1387; Tribunal of  
Taranto, 26 June 2013; Court of Appeal of Naples, Juvenile section, 5 March 2013. 
757 P M Vecchi, Transessualismo, in Enciclopedia Giuridica Treccani (Treccani 1994) 5; Patti, 1999: 423; F Bilotta, 
‘Transessualismo’, in Digesto delle Discipline Privatistiche (UTET 2013) 760; Rubio-Marín and Osella, 2016, 70. 
758 Lorenzetti 2013, 60. 
759 Tribunal of Benevento, 10 January 1986, 614. 
760 Tribunal of Benevento, 10 January 1986, 619. 
761 It is useful to restate that Article 3 of law 164 of 1982 provides that judges can authorise gender reassignment surgery 
when it is necessary.  
762 Tribunal of Benevento, 10 January 1986, 618. 
763 Tribunal of Roma, 18 October 1997, 1033. 
764 P Veronesi, Il Corpo e la Costituzione (Giuffrè 2007) 59. 
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wellbeing, which is the ultimate objective of the law.765 In one decision, the Court also questioned 

the public interest underlying the limit to gender recognition to post-operative transsexual people. 

Indeed, “there are no superior interests to protect, as the certainty of legal relations would already be 

guaranteed by the civil registries, and the factual sexual diversity in intimate relationships […] is no 

longer considered a requirement for the validity of marriage in the Charter of Nice, by the ECtHR, 

and by the same Constitutional Court.”766 In another case, the Court has agreed with these conclusions 

in principle. However, it has found the presence of an insurmountable obstacle in the literal 

interpretation of the law, which, according to an originalist interpretation of the provision, necessarily 

involves the modification of all (including primary) sexual characteristics. Therefore, it referred to 

the Constitutional Court for a preliminary ruling on the constitutionality of the law.767 

Despite these judgements, there have been – many – others that relied on a more restrictive reading 

of the law, limiting the enjoyment of the right to gender identity to post-operative transsexuals. In a 

case where the physicians, expert witnesses before the Court, declared the great risks of a gender 

reassignment surgery involving the removal of the ovaries and uterus, the application for gender 

recognition was rejected precisely because the psychological and behavioural aspects, and the 

transformation of the secondary sexual characteristics (such as the removal of the breasts and the 

presence of body hair), were not deemed satisfactory.768 In 2013, the Court of Appeal of Bologna 

argued that Article 3 of the law should be read in a historical perspective, as, at the time of the 

promulgation, many transsexual persons were obtaining gender reassignment surgeries abroad. In 

those cases, surgery was clearly not necessary.769 

One court found that the recognition of gender identity without previous surgery would amount not 

to the recognition “of the opposite gender,” but rather as an introduction of a third gender – composed 

of the characteristics of the masculine and the feminine one. This, the court held, could not be 

recognised under the legal system, as it would be in conflict with the certainty of legal relations. 770 

As the case-law has specified, the judge must distinguish between the perception of the individual 

themselves and that of other members of society. Self-identification, it was argued, cannot grant 

certainty of inter-personal relations, while the anatomical sex can, “be it “natural” or the result of 

gender reassignment surgery.” This is what “brings persons to choose their partner, perceived as 

                                                        
765 Tribunal of Rovereto, 25 February 2013, n. 194; Tribunal of Siena, 12 June 2013, n. 412; Tribunal of Messina, I Civil 
Section, 4 November 2014. 
766 Tribunal of Messina, I Civil Section, 4 November 2014, 5. 
767 Tribunal of Trento, ord. 20 August 2014, n. 220. 
768 Tribunal of Sanremo, 7 October 1991, 242. 
769 Court of Appeal of Bologna, sez I, 22 February 2013. 
770 Tribunal of Potenza, 23 February 2015, n. 157, [VI]. 
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masculine or feminine. This is even more important when it comes to the civil status, which must 

reflect the reality.”771 Moreover, the same court specified, recognising the possibility to obtain the 

reclassification in the lived gender without undergoing gender reassignment surgery would entail 

“unacceptable consequences for the legal system,” as it would be tantamount to “the possibility of 

celebrating a marriage between persons who present homogeneity in their sexual [read, genital] 

characteristics.”772  

3.2.5. The Debate about the ‘Surgery Requirement’ and the Constitutionalisation of a Disciplinary 

Process 

The conflict between fundamental rights and legal heteronormativity lies at the root of the 2015-2017 

decisions of the Court of Cassation and the Constitutional Court. Such decisions started with the 

opposition of transsexual people to the precondition of surgery on primary sexual characteristics. 

While this precondition was eventually waived, in their jurisprudence, the Supreme Courts of Italy 

also stressed the importance of a medicalised transition, to be ascertained by a judge, as a necessary 

balance between the rights of the individual and the public interest of constitutional importance, the 

preservation of the heterosexual matrix of the family (Art 29 of the Constitution).  

This evolution was influenced by the institutions of the Council of Europe, which, as of late, have 

been foregrounding the protection of trans rights. As aforementioned, the Parliamentary Assembly of 

the Council of Europe has contributed to this process. Even though its role did not go beyond the 

borders of international soft-law, the authoritativeness of the Parliamentary Assembly has been 

proven effective to steer the jurisprudence of the ECtHR, and also – indirectly – that of Italian courts. 

As we saw, the Resolution 1728 (2010),773 the Recommendation 2021 (2013),774 and the Resolution 

2048 (2015)775  were all calling on the States to recognise trans identities without any obligation to 

undergo medical treatments. Moreover, the ECtHR, in Y.Y. v. Turkey,776 underlined that the 

precondition of sterilisation, no matter the public interests allegedly presupposing it, cannot be 

justified in a democratic society (Art 8(2) ECHR).777 Even though the decision was limited to the 

sterilisation requirement for gender recognition, and did not rule on the many other medical or 
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surgical treatments of the transitioning process, it still highlighted the incompatibility between the 

Convention – specifically Article 8 – and the restriction of the right to gender identity to post-

operative transsexuals. 

In July 2015, the Court of Cassation rendered a decision which excluded the necessity of gender 

reassignment surgery on primary sexual characteristics, but insisted on a medicalised and judicialised 

process during which the irreversible transition would be ascertained to be beyond doubt.778 The 

Court of Cassation began its reasoning by delegating the right to gender reclassification to the area 

of fundamental rights. Citing Constitutional decision 161 of 1985, the decision reiterated that the right 

to gender identity (grounded in Article 2 and 32 of the Constitution) was the expression of an evolving 

legal culture, aimed at protecting minorities and unusual conditions.779 The Court of Cassation argued 

that the interpretation of law 164 of 1982, must proceed in the light of this principle, keeping up with 

the evolving times, and the scientific, cultural, and ethical changes.780 Not only that, the Court also 

engaged in a detailed analysis of other European jurisdictions, where gender reassignment surgery on 

primary sexual characteristics was no longer considered a precondition for gender reclassification, 

including the ECtHR.781 After noting that Article 1 of law 164 of 1982 did not refer to the surgery on 

primary sexual characteristics, and that Article 3 refered to it in hypothetical terms, the Court of 

Cassation stated that literal interpretation would oppose the surgical precondition on primary sexual 

characteristics.782 

However, the Court held that the interpretation of law 164 of 1982 had to go beyond its literal 

meaning, and had to be based on a ‘public law’ balancing between the right to gender identity and 

the public interest not to have “ambiguities in the identification of genders,” and thereby “certainty 

of legal relations.” Indeed, the physical integrity of trans people was to be balanced against the interest 

of the legal system not to “recognize a tertium genus composed of sexual characteristics belonging 

to both genders,” which would introduce ‘relationships – situazioni relazionali – not recognised under 

Italian family law,’ especially in the area of marriage and/or filiation.783 

The Court found that the balancing at stake had to be informed by a more advanced understanding of 

the trans condition, not requiring the anachronistic medical understanding which had been common 

                                                        
778 Court of Cassation, 15138 of 2015. 
779 Court of Cassation, 15138 of 2015, 21.  
780 Court of Cassation, 15138 of 2015, 22. 
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782 Court of Cassation, 15138 of 2015, 28. 
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currency at the time when the law was passed.784 In this sense, the Court held that the process of 

transitioning and its conclusion were to be regarded as subjective, based on one’s own personal 

experience.785 The social and medical developments have placed the ‘transsexual’ person at the centre 

of the transitioning process, granting them the possibility to choose the most suitable medico-

psychological process.786 The Court underlined that the variations in transition should not be 

considered as a capricious need. Indeed, transition would remain a painful experience, which was 

presumed to (and must) include medical support (and, of course, supervision), such as psychological 

therapies, hormonal treatments, aesthetical changes, and operations regarding secondary sexual 

characteristics.787 

Therefore, the Court concluded that the balance between the right to gender identity – and the free 

development and health on which it is explicitly based (Arts 2, 3, and 32 of the Constitution; Art 8 

ECHR)788 – and the public interest to the clear definition of sexes would not require surgery on 

primary sexual characteristics. However, the medicalisation of transition is required, the aim of which 

is to ascertain its irreversibility. Transition should therefore be subject to judicial scrutiny, in order to 

confirm that it would be accurate and thorough.789 The Court found that this supervision, along with 

the limited number of trans people, would ensure the preservation of the public interest in the 

identification of individuals for purposes of marital and filiation law.790 With regard to the specific 

case, the Court, after having noted that the applicant – a transsexual woman – was already of a mature 
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age, that she had almost completely lost her reproductive potential, that the transition backwards 

would be close to impossible, that she looked and behaved feminine, and that all of the above was 

confirmed by medical expertise, granted her gender recognition without gender reassignment surgery. 

791  

A few months after the decision of the Court of Cassation, also the Constitutional Court contributed 

to the debate about the need for gender confirmation surgery on primary sexual characteristics to 

obtain gender reclassification.792 The Constitutional Court had been referred to in order to evaluate 

the conformity with the Constitution of Article 1 of law 164 of 1982, where it allows for gender 

recognition after “performed modifications of sexual characters.” It did not strike down the law, as a 

constitutionally oriented interpretation was possible. Referring to the Court of Cassation, the Court 

clarified that gender confirmation surgery, “in consideration of the prevalence of the health of the 

individual over the need for the correspondence between legal and physical sex[, cannot] be a 

precondition on access to gender recognition, but it is one possible means to achieve psychophysical 

wellbeing.”793 After having confirmed the status of the fundamental right to gender recognition once 

again, the Constitutional Court underlined that the law does not prescribe a precise requirement for 

legal transition. In their personal development, the individual should be free to determine the 

modalities of their personal change, provided that they would involve all of the psychological, 

behavioural, and physical aspects, with adequate medical support.794 The evolution of the person in 

all of their aspects would then have to be controlled through a judicial process.795 The Court 

concluded by remarking that the right to gender identity is to be understood as an expression of the 

right to personal identity (Art 2 of the Italian Constitution; Art 8 ECHR), and as a tool to achieve the 

right to health (Art 32 of the Italian Constitution).796 It is important to stress that, as the Court of 

Cassation already stated, excluding the surgical precondition does not cause the complete self-

determination of the individual in the process of transitioning. The change should still be 

psychological, behavioural, and physical.797 That change is ultimately to be checked through judicial 

procedure, which was also to determine the irreversibility of the transition.798 In 2017, the 

Constitutional Court confirmed its previous jurisprudence with two decisions, in which the necessity 
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of a close supervision and medical transition has been reaffirmed, as well as the exclusion of any 

form of gender identity based on individual election.799 

From a doctrinal point of view, these decisions reveal two interesting aspects. Firstly, the 

constitutional grounding has changed, shifting towards privacy and autonomy: as we saw, such 

principles were in the constitutional decision 161 of 1985 already, but they seem to have acquired 

more centrality under the influence of the jurisprudence of Strasbourg. As legal scholar Cartabia has 

indeed argued, the main difference between the Italian constitutional jurisprudence and the doctrine 

of Strasbourg is in the prominence that the latter gives to individual will. Italian jurisprudence, on the 

other hand, had another understanding of the right to gender identity, based on a holistic 

transformation of the person towards the acquisition of a general state of well-being.800 Embracing 

the European doctrine, therefore, could be read as an expansion towards individual self-

determination.  

Such a shift did not go uncriticised. In particular, Cartabia, envisioning a connection between queer 

theory and the autonomy-based approach, has argued that grounding gender recognition in individual 

autonomy makes of gender identity a choice. As such, gender categorisation would be completely 

separated from the “signs coming from the body.” The legal identity of the person could become pure 

will and, eventually, forget about individual materiality.801 Cartabia has argued that this “contempt” 

of the body is paradoxical in fundamental rights protection, where the body dimension is central.802 

On the other hand, legal scholar Rodotà has pointed out that the constitutional state has grounded its 

legitimacy on principles such as equality and respect of fundamental rights. These principles, he 

continues, make superfluous any broader ethical order and reliance on a shared morality. In this sense, 

when it comes to gender recognition, there is no “dogma of the will,” but simply a right to self-

determination in line with general constitutional principles.803 Secondly, with reference to the body, 

Rodotà has stressed that the limits on one’s identity represent an interference with one’s way of living 

their own body: a limitation of it, rather than a preservation.804  Thirdly, I could add that the right to 

gender identity frees the individual from the entire normative construction which predicates on a 

contested concept – the gender binary. It allows individuals to live their own corporeality without 

binding them to the fictitiouos unitary interpretation of one’s gendered personhood and the normative 
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apparatus thereupon built. In other words, the “signs” that Cartabia sees as ignored constitute a – very 

much political – interpretation of the body, upon which gender duties are constructed. If anything, it 

is this interpretation of the artificial unity of sex to be metaphysical, as it projects meaning on the 

corporeality of the individual. On the contrary, letting each person enjoy their own body without 

imposing on them questionable norms does not forget the body, nor holds it in contempt. In fact, it 

brings it back to the centre, in its actual, physical dimension.  

The second interesting aspect of these decisions is that the limits to the right to gender recognition – 

in the shape of preconditions – are now explicitly addressed as limits. As such, they are made apparent 

objects of a balance. In the previous case law, the right to gender recognition had been in contrast 

designed for a specific subject (the transsexual person), simply erasing other forms of gender 

diversity. Concretely, the right to gender recognition may not have changed dramatically. However, 

from a theoretical point of view, such limits are no longer presented as the obvious consequence of a 

reality (such as the existence of transsexuality alone), but as result of a balance justified by the 

presence of a competing public interest. 

Then again, the medical paradigm of gender ascription is far from being contested. Firstly, the great 

deal of attention paid by Italian courts to the surgery on the primary sexual characteristics may 

produce a narrative focused on the intervention per se, rather than on its consequences. The fact that, 

potentially invasive, physical interventions are still required, may be ignored.805 In the cases that ruled 

out such a requirement, there is actually no explicit condemnation of the effects of the surgery – i.e. 

sterilisation as such –, which may well be achieved through medical – and not surgical – treatments. 

It is true that the Court of Cassation explicitly relied on Y.Y. v. Turkey, which stressed the threat that 

the sterilisation requirement poses to the privacy and autonomy of the individual. Moreover, this 

decision, alongside the following one of the Constitutional Court, and in line with the precedent law 

164 of 1982, actively emphasised the importance of individual wellbeing and autonomy in 

determining the accomplishment of the transition, provided that a physical and behavioural change 

occurred. However, the Court of Cassation also underlined the particular conditions of the applicant, 

among which was included the almost complete loss of reproductive potential.806 An argument could 

be made that ruling out the necessity for a surgery also includes a ban on sterilisation, whatever the 

means to accomplish it –. Yet, this does not clearly become apparent from the decisions.807 This 
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concern may be cleared up by future case-law, but it should be remembered that there has been at 

least one judgement where surgery on primary sexual characteristics was considered unnecessary 

because “reproductive capability, which was the only factor that may ground the need for sexual 

reassignment surgery, has already been lost as a consequence of hormonal therapy.”808 It is unclear 

how this constitutional doctrine relates to the ECtHR jurisprudence that has declared that all 

sterilisations, including those as a result of hormonal therapy, are in violation of Article 8 ECHR. 

Secondly, the role of medical expertise in the procedure has been constitutionalised by this 

doctrine.809 Medicine is relied on for pursuing a declared public interest, namely understanding 

whether the person can fulfil the conditions set for gender recognition: that is, the overall 

transformation of the manners, appearance, behaviours, and secondary physical characteristics of the 

person, and an irreversible conviction to remain in the acquired gender. A stable constitutional 

jurisprudence is now entrenched, which requires profound, physical as well as behavioural, 

transformation of the person, supervised within a psychiatric framework. From this point of view, 

Italy represents the only jurisdiction discussed in this thesis where control over gender categories has 

taken on such a strong constitutional dimension. While, in all cases discussed, the involvement of 

fundamental rights takes the debate about gender recognition beyond the simple legal level, it is only 

in Italy that the preconditions on gender recognition have been so strongly enforced at the 

constitutional level.  

In the application of the 2015 doctrine of the Constitutional Court and Court of Cassation by the 

lower courts, great attention has been paid to the physical, psychological, and behavioural 

transformations, considering all aspects of gender norms, the achievement of a body in line with one’s 

gender identity, and the diagnosis of gender dysphoria.810 Thorough examinations constitute the 
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trademark of this jurisprudence. Even though surgery on primary sexual characteristics is no longer 

necessary, courts continue to vertically observe and assess the applicants through a congeries of 

minute norms. All of this is, clearly, on pain of being excluded from gender recognition. Incidentally, 

it is worth noticing that, often, examinations are informed by stereotypical assumptions. Courts have 

assessed the presence of gender dysphoria of trans applicants – virtually always referred to as 

‘transsexual’ persons –, that is, a permanent identification with the ‘opposite’ gender, and a strong 

feeling of discomfort with regard to their birth assigned gender. The kind of identification required 

was further specified, and the possibility of gender recognition denied in case of “mere 

nonconformism, insufficient adaptation to the masculine or feminine stereotype, transvestitism, or 

delirium.”811 Secondly, courts have considered the transformation of secondary sexual characteristics, 

either through hormones or surgery. Such transformations have been judged to be mandatory, as law 

164 of 1982 requires transformation of sexual characteristics. Medicalisation remains a guarantee of 

the seriousness of the transition.812 In one case, however, the Court denied the contextual gender 

reclassification in authorising the surgery that the applicant demanded, arguing that, in the specific 

case, it was better to wait and see the level of identification of the applicant once the surgery was 

completed.813 Along with those medical examinations, the behaviour of the applicant has been 

analysed in gender terms, through the usual thorough examination of the life of the applicant as of 

their childhood, paying attention to clothing preferences, playmates, and toys; to sexuality aspects, 

such as the sexual orientation post-transition;814 to the kind of jobs (‘feminine’ in the case, whatever 

that means) worked by the applicant.815  

In conclusion, one can see that, albeit litigated to expand trans rights, this jurisprudence has 

established a much more defined procedure of gender recognition, which represents an evident 

example of disciplinary normalisation. Indeed, the fundamental characteristics of disciplinary power 

– hierarchical observation, the application of norms, and the establishment of sanctions – all seem to 

be present in the Italian law on gender recognition. In order to be recognised in their gender identity, 

trans people must subject themselves to a very intrusive form of control, firstly by the medical 

apparatus, and subsequently by the judicial one. This control has to be accurate and thorough, to 

ensure that the gender norms of transness and maleness/femaleness are met. Accordingly, the 
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diagnosis is produced, the will to transform one’s body is checked, the narratives of trans identity – 

such as early identification and desperate will to live in the other gender – are minutely scanned. 

Moreover, the (stereotypical) norms of masculinity and femininity are carefully controlled. Any 

violation to the standard is potentially sanctioned with the denial of recognition. Gender is 

performativity here, as the conformity to this congeries of norms is essentially an enactment of a set 

of deeds. Being a male or female by law is, no doubt, a group of norms and actions to be performed; 

as such, it is joined and made intelligible under the label of maleness or femaleness.  

3.3. The Effects of Sexual Reclassification on Family Life: The ‘Automatic’ Divorce 

3.3.1. The Law before the Lower Courts 

In all jurisdictions discussed in this thesis, some forms of regulation of pre-transition marriages have 

been provided by courts or legislators. In Italy, however, the debate about the pre-existing marriage 

has acquired central relevance. Both the Constitutional Court and the Court of Cassation rendered 

decisions on the matter, which exemplify the conflict between public interests – in particular, the 

heterosexuality of marriage – and fundamental rights in the field of gender recognition in Italy. As 

said before, the matter is now partially solved thanks to the intervention of the Constitutional Court, 

in decision 170 of 2014, and the law on civil unions (76 of 2016). This latter in particular provided 

an ‘automatic transformation’ of the pre-existing marriage into a civil union. 

Article 4 of law 164 of 1982 stated that the decision of gender reclassification could not be retroactive. 

However, “it would entail the dissolution of marriage, or the cessation of the civil effects of the 

transcription of the religious marriage. The provisions of the Civil Code and law 898 of 1 December 

1970, and following modifications, would apply.” Article 31(4) of legislative decree 150 of 2011 has 

substituted Article 4 of the law 164 of 1982 – with an identical provision. The legislator, considering 

the possibility that the transperson – specifically, the transsexual person – may already have been 

wedded, specified that gender reclassification involved divorce (hence the reference to law 898 of 

1970). The previous legal relationships remained valid – to wit, parental or marital rights arisen before 

gender reattribution –, but the marriage itself was to be terminated. Article 3 of law 898 of 1970 – as 

modified in law 74 of 6 March 1987, Article 7(1) – stated that “each of the spouses may ask the 

dissolution of marriage, or the cessation of the civil effects of religious marriage, when […] a decision 

of gender reclassification […] has become non-appealable.” This latter provision, which specified 

that each of the spouses might ask divorce in case of gender reattribution, has been cause of some 

confusion, as if, should the spouses not file such a claim, the legal order would have tolerated the 

continuance of a same-sex marriage. 
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However, since the very beginning, courts interpreted this specific case of divorce as ‘automatic,’ 

immediately following gender recognition, because of the legal impossibility of same-sex marriage 

in the Italian legal system.816 Besides, courts held that no further judicial decision was required after 

gender reclassification: once a person was legally reassigned, then marriage was dissolved, without 

the need of a second pronouncement of a judge.817 This was partially based on the literal interpretation 

of Article 4 of law 164 of 1982, which expressed immediate consequentiality by the word ‘entail.’ 

More convincingly, it was grounded in the consideration that it seemed unlikely that the legislator 

wanted to leave the decision on divorce to a hypothetical, following decision, purely based on the 

will of the spouses. Should that have been the case, some kind of same-sex marriage would be 

protracted, which had no place in the Italian legal system. 

The Court of Cassation, in its 1983 preliminary reference to the Constitutional Court,818 also noted 

this aspect of the law on gender reattribution, pointing out that “the automatic divorce imposed 

modifies the notion of divorce as it is in the legal system,” which would clearly happen on demand 

of the spouses as “a last-resort solution.” This was perceived as in conflict with Article 29 of the 

Constitution, which protects family as a “natural society,”819 by the referring Court of Cassation. The 

Constitutional Court, in decision 161 of 1985, did not dedicate much attention to this concern as the 

applicant in the main proceedings was not married, and therefore the constitutional objections related 

to marriage were not admissible. However, it confirmed the understanding already proposed by the 

lower courts. Firstly, it pointed out that dissolution of marriage was the consequence of a judicial 

decision: the one which attributes a new gender to the applicant. Secondly, in the opinion of the 

Constitutional Court, the legislator limited itself to discipline an existing reality, transsexualism, and 

the related possibility that some marriages could anatomically become same-sex, to which the legal 

order reacted with the dissolution of marriage.820 

Automatic divorce became the norm. In fact, there has been, up until recent times, almost no 

jurisprudential debate about it. The argument relied on was still the same. Assuming the possibility 

of a divorce upon request, would have been tantamount to recognising for an indeterminate time a 

marriage that could have not even been celebrated, should the spouses have been of the same-sex 

since the beginning.821 Governmental regulations have accepted this understanding as well. The same 

rule was reaffirmed, albeit merely informatively, in the Massimario per l’Ufficiale dello Stato Civile 
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– Guida all’Applicazione, produced by the Ministry of Internal Affairs to provide guidance to the 

registrars.822 

On the other hand, some scholarly interpretation was leaning towards an opposite direction.823 

Scholars saw the intention of the legislator to rely on the common rules in the reference to the law on 

divorce, which condition divorce on the action of the spouses.824 Moreover, law 74 of 1987, which 

added the possibility to obtain the legal dissolution of marriage on request of one of the spouses to 

Article 3 of the law on divorce, was seen as an implicit abrogation of immediate dissolution of 

marriage as established by law 164 of 1982, Article 4. Some claimed that this modification was 

intended to protect the other spouse and the children from having the dissolution of the previously 

legitimately formed family imposed on them.825 Others, while recognising the need for proceeding 

upon request, criticised this solution as an ‘aberration’ of the system.826 Finally, some other scholars 

argued that, besides a literal interpretation, the law should have been interpreted as an example of 

automatic divorce by reason of the heterosexual nature of marriage in Italian law. A possible further 

Decision should be limited to regulating the persisting rights and duties between the former spouses 

– such as the economic or parental rights.827 

3.3.2. A Breakthrough: The Bernaroli Case828 

In this complex scenario, a breakthrough was achieved in an individual case – supported by Rete 

Lenford – Avvocatura per i diritti LGBTI, a civil rights association of lawyers devoted to protect 

LGBTI rights. A couple (the Bernaroli’s), composed of a transsexual woman and her cis wife, decided 

not to terminate their marriage and continue their life together. The registrar, after gender 

reclassification, amended the marital status, marking it as dissolved. The Court of First Instance 

welcomed their application to remain married. It found that no legal provision entitled the registrar 

to annotate the registry, and dissolve the marriage without a previous judicial decision, which was 

not present in the case. The action of the registrar was therefore to be held as null and void.829 This 

decision was reversed by the Court of Appeal, which found the interpretation of the Court of First 
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Instance to be too literal.830 The Court of Appeal held that the interpretation advanced by the 

Bernaroli’s, was incompatible with the legal order, as the continuance of the marriage after 

reclassification would amount to introducing same-sex marriage in the system, in contrast with the 

constitutional jurisprudence.831  

The Court of Cassation, called to decide on the case, sent the case to the Constitutional Court for a 

preliminary reference, as it found that the automatic divorce provided by law, was in conflict with 

Article 2 and 29 of the Italian Constitution, and Article 8 and 12 of the ECHR.832 It considered, then, 

that law 164 of 1982 struck a balance between the right of the individual to have their gender identity 

recognised, and the public interest not to modify the family model, at the cost of sacrificing the right 

to family life.833 Moreover, law 74 of 1987 was not intended to modify the structure of the family 

present and endorsed in the law until then, but simply to rationalise and make the divorce procedure 

more efficient. There is neither a possibility to derive from that an intention of the legislator to 

introduce an exception to the heterosexuality of marriage, nor to derogate law 164 of 1982.834 

Therefore, the modification instigated by law 74 of 1987 was to be intended as providing for a certain 

forum for the further controversies that may arise around economic and parental rights still inherent 

to the marriage. However, it does not introduce the possibility of allowing the continuance of the 

marriage. Indeed, ‘this is the only interpretation logically and systematically inferable from the 

matrimonial model codified in the system, and from the rationale behind law 164 of 1982, entirely 

inspired by the need to favour the correspondence between soma and psyche in the development of 

gender identity without altering the pre-existing system of conjugal relationships’ (emphasis 

added).835 

After dismissing some further formalistic solutions,836 and having confirmed that the legislator also 

persisted in its policy with the legislative decree 150 of 2011,837 the Court of Cassation pointed out 

the conflict between automatic divorce and the ‘right to self-determination in matters of personal 

identity, of which the sexual sphere has a constitutive character; the right to preserve the pre-existing 

conjugal relationship; the right not to be discriminated against in comparison to all other married 

couples, who have the right to decide on their divorce; the right of the other [non-transsexual] spouse 
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to decide on the continuation of the relationship.’838 The Court acknowledged the conflict between 

the right to gender identity and the right to family life that is entailed by automatic divorce, according 

to the preliminary reference, in violation of Article 2 and 29 of the Italian Constitution and Article 8 

and 12 of the ECHR.839 This view was particularly inspired by H. v. Finland, the 2012 decision by 

the Court of Strasbourg,840 in which the Court stated that the law of Finland was not in violation of 

Article 8 and 12 ECHR because it provided the trans person with the possibility to turn their marriage 

into a civil union, with legal rights almost identical to those of marriage. A contrario, in the absence 

of such a possibility under Italian law, the violation of Article 8 and 12 ECHR looked much more 

probable.841 

The balance was contested not only on grounds of being too restrictive of the individual rights of the 

persons at hand, but also because the prominent public interest in maintaining the heterosexual matrix 

of marriage was seen as no longer important enough.842 The evolution of the ECtHR jurisprudence 

clarified that nothing in the Convention prevents same-sex marriage.843 At the national level, the 

Court of Cassation maintained that the Constitutional Court had pointed out that homosexual 

marriage was neither imposed nor prohibited in the Constitution,844 and the Court of Cassation 

excluded that same-sex marriage may be in contention with public order.845 The Court stressed that 

the endurance of marriage between a transsexual person and their previous spouse was radically 

different from the marriage between two persons of the same-sex, as the life previously lived together 

by the spouses, cannot simply be overlooked.846 In conclusion, as the spouses were given no 

alternative to automatic divorce, and no civil union was provided for by law, their right to family life 

(Art 8 ECHR) and marriage (Art 12 ECHR) were interfered with disproportionally.847 Finally, the 

Court of Cassation also raised the possibility of a violation of Article 24 of the Constitution, which 

guarantees the right of individuals to judicially protect their rights, which an automatic divorce would 

have infringed.848 

The Constitutional Court, in answering the preliminary reference submitted by the Court of Cassation, 

recognised a right to continue the legal relationship of the applicants, but not their right to remain 
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married. In doing so, it underscored the heterosexual matrix of marriage in Italian law.849 Firstly, the 

Court defined the nature of the very particular case before it, which could no longer be considered as 

a heterosexual marriage, as one of the spouses was reclassified, but which could not simplistically be 

seen as analogous to the condition of a same-sex couple who wants to marry either. Indeed, the 

applicants had been married, developed reciprocal rights and duties, and had a previous family life.850 

However, the Court claimed, they could not advance a claim for protection under Article 29 of the 

Constitution, where heterosexuality is as an essential component of marriage. The drafters of the 

Constitution, when they qualified family as a natural society in 1948, had in mind marriage as defined 

in the Civil Code. The latter dates back to 1942, having been drafted under the fascist rule), which 

made marriage only available to opposite-sex couples.851 Relying on this originalist interpretation of 

the Constitution, the Constitutional Court assigned the role of gate-keeper of the heterosexuality of 

marriage to Article 29, thus restricting the previous and more progressive jurisprudence.852 The 

applicants were not protected by Article 12 or Article 8 ECHR either, as, in the absence of European 

consensus, no legal obligation to provide for same-sex unions or marriage, could be relied on.853 Since 

the Court of Cassation assumed that the ‘automatic’ divorce would alter the legal status of the 

applicants without an adequate judicial procedure, it also pointed out that the right to have a legal 

defence was infringed. The Constitutional Court rejected this claim, as the applicants were seen as 

excluded from enjoying a substantial right to marriage, on which the procedural right would be 

dependent. Finally, not even their right to equality was perceived to have been violated, since the 

other couples, on whom automatic divorce was not imposed, were not in a comparable situation.854 

The applicants did however enjoy protection under Article 2 of the Italian Constitution, because they 

constituted a social group (formazione sociale) where human personality is expressed – as a same-

sex couple. This was not the right to marry, the Court underlined, but it would involve the duty of the 

legislator to provide some form of recognition.855 The Court acknowledged the interest of the State 

not to modify the heterosexual model of marriage, but also the interest of the couple, a member of 

which transitioned from one gender to the other, not to be stripped of any legal protection. A balance 

would be needed, the decision continued, but the law, as it stood, did not actually achieve it, only 

protecting the heterosexual model of marriage. In this sense, the law was seen as unconstitutional.856 
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However, the Court could not simply rescind the law. The right was recognised but it held itself 

deferent to the legislator who had to find the most pertinent solution. It must be clear, however, that 

the Court was not reneging its jurisdiction. Quite the contrary, it underlined that Article 4 of law 164 

of 1982, which provides for automatic divorce, was in violation of the constitution. However, the 

complexity of the law prevented the Court from simply striking it down.857 

The final chapter of the saga was a decision rendered by the Court of Cassation, in application of the 

pronouncement of the Constitutional Court. The Court of Cassation considered, as the Constitutional 

Court did, that the specific case was not simply about a legislative lacuna in the system, but that 

Article 4 of law 164 of 1982 was unconstitutional.858 Therefore, despite the fact that the Constitutional 

Court did not strike down the legislative provision, the rendered decision was immediately applicable 

nonetheless. The consequence of this consideration, the Court held, was that automatic divorce could 

not be applied.859 Even though this conclusion was constitutionally obligatory, the Court did not 

extend the ‘marriage model’ to same-sex relations. The whole point of the decision was not to deprive 

the applicants of the constitutional protection they deserved: that is, the right not to see their 

relationship downgraded from full protection to complete lack thereof. The preservation of marriage 

was limited in time, expiring when the legislator provided for civil unions.860 

In conclusion, the Bernaroli case can be read as an advancement for trans rights, as a constitutional 

right to preserve one’s own relation after the transition was stated by the Constitutional Court. 

However, with this decision, the Constitutional Court has also had the opportunity to specify, and 

considerably restrict, its previous jurisprudence on same-sex marriage. From a position of – arguable 

– constitutional neutrality, which could be read in decision 138 of 2010, and decision 170 of 2014, in 

the Bernaroli case, has read a strictly originalist understanding of Article 29 into its jurisprudence. 

Now, Article 29 of the Constitution seems to enshrine a protection the heterosexual matrix of 

marriage. As this chapter clarifies, however, the preservation of the heterosexuality of marriage, the 

evident heteronormative tension in the law, is the main public interest, the pursuit of which imposes 

control over gender categories. In conclusion, in achieving a stronger heterosexualisation of marriage 

at the constitutional level, it seems that the public interest underlying the control on gender categories, 

if anything, has been strengthened. 
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4. Conclusions 

The Italian case represents a vivid illustration of how gender categories are an expression of a deep-

seated heteronormativity written in the constitutional architecture of the system. Moreover, it clarifies 

how such a heteronormative tension is enforced through a disciplinary process, and how such a 

disciplinary process largely takes place within a fundamental rights framework. In this context, a 

specific subject of recognition is designed, and, more recently, limitations on gender recognition are 

justified through a proportionality analysis. However, the Italian case also describes how fundamental 

rights represent a means to disestablish the control over identities, in a dialectic which is ultimately 

liberatory for gender diverse people.  

Firstly, binary categories are enforced at birth, through the correction of intersex children, the explicit 

exclusion of non-binary categories, and the reliance on a pathological discourse to do that. The ethical 

guidelines of the CNB – a form of soft-law which, however, gains an inevitable weight in the 

deafening legal silence about intersexuality – as well as the (scarce) case-law, are crystal clear in 

requiring the surgical and medical correction of intersex children. They are equally clear in expressing 

the rationales of such a requirement. Firstly, there is a heteronormative cultural hostility towards 

intersexuality, seen as an impediment to a happy and full life. Secondly, a clear and incontestable 

gender assignment is required by law. The ‘strategic’ use of medicine in the law is evident, as the 

discourse of pathologisation of intersexuality is used precisely to exclude its recognition as an 

identity. At the same time, however, the CNB makes clear that the recognition of a non-binary identity 

would be disruptive for the system. Pathologisation is evidently used to serve a legal purpose. 

Subsequently, the preservation of the binary at birth is continued later in life, when the birth assigned 

gender may contrast with one’s gender identity. The Italian legal system, much like the one in France 

and England, has remained firmly within a paradigm of ascriptive identity. One’s gender identity is, 

by law, to be granted by someone else, possibly on the request of the trans(sexual) person, however 

never under their ultimate control. The ascriptive paradigm has remained unchanged under Italian 

law, before and after law 164 of 1982. This is not to undervalue the importance of gender recognition 

for transsexual people, nor the actual evolution taking place, but only to reiterate that no change of 

paradigm between gender ascription and election has been achieved. 

However, law 164 of 1982, and the following jurisprudence – especially from the Constitutional 

Court –, has allowed a limited pool of beneficiaries to amend their legal classification, under specific 

preconditions. Through the constitutional jurisprudence, this has acquired the shape of a fundamental 

right. It was originally grounded in the right to health (Art 32 of the Constitution) and the right to free 
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development (Art 2), which, over time and under the influence of the Strasbourg jurisprudence, has 

expanded toward the right to autonomy (Art 8 ECHR) and right to marry (Art 12 ECHR). The latest 

evolutions, under direct influence of the jurisprudence of Strasbourg, seem to have put more focus 

on the individual free development of the personality. Such a shift, it seems, is a step forward to 

gender election, which remains, however, far from being achieved. Indeed, the emphasis on the 

individual wellbeing, especially within a medicalised framework and grounded in the right to health, 

remains, in my understanding, capable of external evaluations and paternalistic judgements. On the 

other hand, the insistence on individual free development of personality diminishes the external 

intrusion: the decision to change remains, prima facie, in the hands of the person. There is no prima 

facie need to assess the person. Not even to understand whether gender recognition may be beneficial 

or not. Free development, of course, can be balanced against other principles, public interests or 

fundamental rights. Hence, the mere doctrinal fundament in free development does not, per se, 

consent an elective, purely based on self-definition, right to gender recognition. However, the 

determination of the object of the right is left to the individual, without external evaluations. 

By constant efforts before courts of first instance and appellate courts, and, subsequently, before the 

Court of Cassation and the Constitutional Court, the preconditions on gender recognition have been 

– slightly – reduced. Yet, to date, the right to gender recognition is based on a medicalised procedure, 

where individuals have to change their body and gender expression in order to be reclassified within 

the binary. It is interesting to note that, among the jurisdictions discussed, only Italy has developed 

an autonomous doctrine of gender recognition, which is now cross-fertilised with the doctrine of the 

European Court of Human Rights. 

Currently, despite this development, the right to gender recognition is rigidly regulated, with a 

medical transition to be achieved and subsequently validated in court. In terms of the evolution 

towards gender election by law, Italy surely represents the strictest jurisdiction discussed in this 

thesis. Additionally, the law is not under discussion, and, in fact, the constitutional jurisprudence 

seems to be rather stable. The current state of the constitutional jurisprudence is in dubious 

compliance with the doctrine expressed in Garçon and Nicot v. France, where sterilisation has been 

explicitly condemned as an unjustifiable violation under Article 8 ECHR, not only when achieved as 

a consequence of a surgery, but also by hormonal treatments. As this chapter has highlighted, indeed, 

sterilisation has not been targeted per se, as the focus of decisions was on surgical sterilisation. In 

fact, the very decision 15138 of 2015 of the Court of Cassation, which has found surgery 

disproportionate, is quite open about defining the applicant as on the edge of sterility. 
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The preconditions on the right to gender identity are justified in the light of the public interest in the 

protection of the heterosexual structure of the family, which is of constitutional importance in Italy, 

contrary to the other selected jurisdictions.861 Furthermore, despite some references to broader 

implications of gender categories in the legal system present in the earlier jurisprudence, the legal 

narrative has almost exclusively concentrated on the threats that gender recognition might have posed 

to the heterosexual matrix of marriage and the family. 

The control over gender categories in Italy, very much like in France and England, is based on a 

disciplinary power mechanism. The definition of a subject of recognition is key to determine the 

mobility between gender categories. Bodies are subject to insistent scrutiny, assessment, and 

evaluation, and confronted with the gender norms that they are supposed to incarnate. A hierarchical 

examination is performed, where individuals have to go before a judge who is going to assess their 

behaviour and looks, and see their identification. Mostly, the performativity of gender is assessed. 

That much is clear from the narrative of the decisions, in which, essentially, the conformity to gender 

norms is assessed to evaluate gender identification.   

 
  

                                                        
861 Constitutional Court, 170 of 2014. 
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V. GENDER DIVERSITY AND THE LAW OF ENGLAND AND WALES: THE MANY IMPLICATIONS OF 
GENDER CATEGORIES (AND OF GENDER DIVERSITY) 

1. Introduction 

The following chapter investigates the manner in which gender diversity, in the shape of 

intersexuality and trans identity, is treated under the law of England and Wales (shortly, in the 

following, England), and unfolds the evolving interaction between trans fundamental rights and other, 

competing, public interests and fundamental rights. While, regrettably, the law on intersexuality is 

quite scarce in England, this is not the case for that on trans identity, which is quite rich and complex. 

The chapter has two main objectives. The first is to emphasise how gender categories are connected 

to a variety of public interests and fundamental rights, going beyond the more narrow-focused public 

interests that were present in the previous jurisdictions. Under English law, gender categories have 

been explicitly relied on to protect an (alleged) fairness in sport competitions, freedom of religion, 

inheritance of peerages, the preservation of gender segregation spaces, among many other instances. 

In this sense, gender categories express their comprehensive functionality within modern legal 

systems here. 

In addition, English law has had an evolution rather different from its continental counterparts: largely 

under the influence of EU sex equality law, forms of gender recognition were granted avant la lettre 

for limited purposes (for instance, for enjoying pension benefits or for making the selection for a job 

opportunity). Subsequently, after the Gender Recognition Act 2004 (henceforth, also GRA), which 

introduced a medicalised, judicialised, ascriptive model of gender recognition, many exceptions have 

been made to the rule, according to which, gender recognition applies “for all purposes.”862 At the 

same time, always under the influence of EU law, forms of gender recognition can be detected beyond 

the rules imposed by the GRA. This ‘fragmentation’ of the gender status, which is most typical of 

English law, is largely absent in the other jurisdictions focused on the formal legal status of the 

individual in the civil registries. Therefore, the second aim of the chapter is to use these insights to 

further conceptualise legal gender. 

Similar to the above jurisdictions, fundamental rights have been pivotal in creating a right to gender 

recognition in England, in which autonomy and self-determination (Art 8 ECHR) were central. The 

European Court of Human Rights and its jurisprudence have indeed played a crucial role in the 

process which led to the Gender Recognition Act 2004. In contrast to the other jurisdictions, however, 

the EU principle of gender equality has offered space for gender recognition as well. This difference 

                                                        
862 Gender Recognition Act 2004, Section 9. 
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offers an opportunity to understand how the system of categories can be challenged, moving beyond 

the autonomy framework. 

Finally, the right to gender recognition, introduced for all purposes with the Gender Recognition Act 

2004, is based on a medicalised, (quasi)judicialised, procedure, which was designed to screen ‘good’ 

from ‘bad’ applicants. The aim of the procedure, similar to the law in France and Italy, is to preserve 

the public interests and fundamental rights which rely on the preservation and stability of the binary 

categories. Additionally, English law establishes a disciplinary mechanism of power, which, in turn, 

produces a gendered subject. 

One last specification. Despite the fact that large parts of the law and cases discussed in this chapter 

can apply to the United Kingdom in its entirety – especially after the Gender Recognition Act 2004 

and the various acts concerning gender equality –  the common-law evolution discussed in the early 

sections of the chapter, suggests a focus on England and Wales. So, while large parts of the discussion 

taking place in this chapter could be extended to the whole of the UK, this work must be intended as 

limited to England. 

The chapter is structured as follows. Section 2 explores how gender is attributed in England. So, 

gender registration at birth, name change, and modification of one’s identity documents are succinctly 

presented. Section 2 also investigates the – quite scarce – law on intersexuality. Section 3 discusses 

the evolution of the law on gender categories, with regard to trans identity. As we shall see, the 

English evolution took an irregular course, and it is, still now, in a moment of great change. Section 

4 offers some conclusive thoughts on the chapter. 

2. Gender Attribution and Intersexuality in England and Wales 

2.1. Registration at Birth, Gender Recording, Name Change, and Issuance of a New Passport 

English law provides mandatory registration of all children as males or females863 within 42 days of 

birth.864 The law provides no guidance on gender assignment at birth, which is likely assigned on the 

basis of genital examination. In case of intersex children, more complex medical examinations may 

take place.865 Registries are supposed to record a historical fact, that is, the birth of a child, with clear 

references to the characteristics they present. Amendments may be inserted to correct original 

                                                        
863 Registration of Births and Deaths Regulations 1987, SI 1987/2088, Sch 2m Form 1. 
864 Birth and Death Registration Act 1953, Section 1 and 2;  
865 M Newbould, ‘When Parents Choose Gender: Intersex, Children, and the law’ (2016) 24 Medical Law Review 474, 
477. 
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mistakes, leaving a note in the margin, not affecting the original annotation.866 For these reasons, 

trans people had long been precluded – until the Gender Recognition Act 2004 – from amending their 

gender, for such amendment was seen as nothing short of a falsification of a historical fact. Intersex 

persons, on the other hand, have been treated as a case of wrong registration at birth. No strict rules 

seem to limit the parental choice of name, as related to gender.  

In fact, it must be specified that name-changes are easy to obtain in England and Wales, also in the 

acquired gender.867 The law prescribes no rules limiting a person’s right to change their forename and 

surname.868 There are different procedures to achieve a name change: a private Act of Parliament, a 

royal licence, or a deed poll. The most common way to obtain such a change is by deed poll. Without 

entering into detail, it may be sufficient to know that a deed poll is a common law instrument, a 

declaration of a person intending to change their name. This may be particularly useful for the use of 

various forms of IDs – such as passports or driving licences –, where people can use their acquired 

name, and even title (including indicators of sex), as a matter of practice. In fact, name change – 

consistently with one’s gender identity – was possible also before the Gender Recognition Act 2004 

entered into force. Similarly, people were reclassified with regard to their national social security 

number.869 Nevertheless, it must be stressed that this meant neither that individuals were recognised 

in their acquired gender, nor that the registry of birth was amended. 

2.2. The Classification of Intersex People within the Binary 

The law on intersexuality in England is rather limited, yet two fundamental features can be observed: 

There is no room for non-binary identities, and normalising surgeries are seen as helpful to gender 

assignment. Normalising operations are routinely carried out on infants and children out of 

psychosocial concerns.870 Such treatments, considered to fix a pathological status, are generally 

considered to be legal, as long as they are carried out within the framework of consent, given by the 

child’s legal representative.871  

Only two cases explicitly address the issue of gender categorisation of intersex people. Both discuss 

it for marriage purposes, and both display its conflict with the gender binary. Firstly, an obiter dictum 

                                                        
866 Birth and Death Registration Act 1953, Section 29. 
867 Halsbury’s Laws of England, Vol. 88, §330-333. 
868 Halsbury’s Laws of England, Vol. 88, §326-327. 
869 See, for instance, the practice reported in the jurisprudence of the ECtHR. See also C Hutton, ‘Legal Sex, Self-
Classification, and Gender Self-Determination’ (2017) 11 Law and Humanities 64, 67-69. 
870 Monro, Crocetti, Yeadon-Lee, Garland, Travis, 2017. See also the report by StopIGM.org/Zwischengeschelcht.org, 
NGO Report to the 5th Periodic Report of the United Kingdom on the Convention on the Right of the Child (2016).   
871 Newbould, 2016: 486-487. 
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of the case on trans identity Corbett v Corbett872 left room for the reclassification of intersex people. 

In the narrative of the decision, entirely aimed at strengthening heterosexual marriage, this possibility 

for intersex people was not really presented as a right, but rather as a stabiliser of the binary itself. 

The decision was about the validity of a marriage between a post-operative transsexual woman and a 

cis man. She obtained a name change by deed poll, and a new passport under her new name. She 

failed, however, to obtain a reclassification on the birth certificate.873 Her husband, after having 

married the respondent with full knowledge of her transsexuality, soon sought a declaration of nullity 

on the grounds that it had been celebrated between two men.874 In response to her husband’s nullity 

claim, she affirmed to be an intersex person, registered as a male, but in reality a female, accordingly 

‘corrected’ so as to make their ‘true’ sex emerge. She held that, if a case such as theirs was litigated, 

courts would have to respect the medical assignment.875 

The High Court gave a detailed description of intersexuality, demonstrating the cultural hostility 

toward it. Intersexuality was characterised as a physical condition where the sexual markers of both 

sexes are mixed. Intersex persons, Ormrod J specified, were to be divided into true and pseudo-

hermaphrodites. Only the former were supposed to be of neither sex physically; he claimed that the 

latter had a “true sex,” hidden under some kind of genital malformation.876 With such a definition, 

the distinction between true and pseudo-hermaphrodites, and the conceptual framework all aimed at 

reducing, if not eliminating, sexual diversity, was adopted. In this context, intersex normalising 

treatments are simply mentioned – and not problematised – as a therapy to correct an anomaly, and 

allow people to live in their ‘true sex.’ While trans people were excluded from reclassification, 877 

Ormrod J was more inconclusive about the reclassification of intersex people:878 without further 

discussion, he said as obiter dictum that, in case of intersexuality, the greater weight should perhaps 

have been given to the genital element,879 demonstrating a heteronormative understanding of 

marriage which had already become obvious throughout the decision.  

The 2001 W. v. W. decision confirmed the understanding of normalising surgeries, and the necessity 

of classification of intersex people already present in Corbett.880 The Court of Appeal had to 

                                                        
872 Corbett v Corbett (Otherwise Ashley) [1970] EWHC, [1971] P 83. 
873 Corbett v Corbett, 93G.  
874 The plaintiff was seeking such a declaration in order not to pay alimony to the transwoman whom he had married – 
with knowledge of their transition.   
875 Corbett v Corbett, 85C. 
876 Corbett v Corbett, 100H.  
877 Corbett v Corbett, 104. 
878 Corbett v Corbett, 104. 
879 P L Chau, J Herring, ‘Defining, Assigning, and Designing Sex’ (2002) 16 International Journal of Law, Policy, and 
the Family 237, 243. 
880 W. v. W. (Physical Intersex) [2000] EWCA, [2001] Fam 111. 
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determine the validity of a marriage, in a case brought by a husband claiming that his wife should 

legally be considered a male, as legally classified as such at birth. Yet, in contrast to Corbett, the 

respondent was found to be an intersex, female identifying person.881 In the Court’s words, the 

respondent would have been capable of sexual intercourse in the role of neither man nor woman.882 

This would seem to have referred to penetrating or being penetrated. After surgery, presented as 

‘naturalising’ of the body (while that of Corbett was ‘against’ nature), she was judged to be capable 

of consummating the marriage as a woman.883 The Court insisted that producing offspring and the 

capacity for sexual intercourse were not the essential characteristics of marriage. In any case, she was 

considered to be of the female gender. 

The Court held that the respondent had to be either a male or a female. Firstly, the Court considered 

Article 12 of the ECHR, which states that men and women of marriageable age have a right to marry 

and found a family. Intersex people are included in such “men and women.”884 Secondly, the Court 

found that, if intersex persons were neither female nor male for the purposes of marriage, a third 

category would be necessary, causing legal hurdles.885 Thirdly, the very intention of Parliament, 

reflected in the Matrimonial Causes Act 1973, was to classify all individuals as either males or 

females for the purposes of marriage.886  

Since intersex persons, the decision continued, would be most difficult to classify and errors could be 

easily committed, the best approach would be to “wait and see”887 the development of the gender 

markers. The Court underlined that W. v. W. was different from Corbett because a mistaken attribution 

had occurred at birth. In fact, the Court said that, had the respondent been born at the time of the 

decision, they would have been assigned to the female gender (and adequately normalised), brought 

up as a girl, and never transitioned.888 No precise guidance was given of how to assess the markers, 

should they not be – so to speak – consistent. The scholarly interpretation thought it likely that the 

identification could be seen as determinant.889 In conclusion, the respondent was declared to be a 

woman, validating the marriage. 

W. v. W. reiterates a binary conception of gender – not of sex, given the recognition of intersexuality 

–, where a third gender was expressly rejected because of legal needs. Moreover, the notion of 

                                                        
881 W. v. W., 118D. 
882 W. v. W., 121C. 
883 W. v. W., 144B. 
884 W. v. W., 144G. 
885 W. v. W., 145A. 
886 W. v. W., 145B. 
887 W. v. W., 146C. 
888 W. v. W., 146C. 
889 Chau and Herring, 2002: 243. 
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sexuality expressed by the Court is also heteronormative, as it denied that intersex persons may have 

any form of sexual intimacy without surgery.890 In doing so, it reinforced a fundamentally heterosexist 

notion, which ascribes a role of marginality to non-standardised sexualities, one of the primary 

reasons underlying intersex normalisation. Even more explicitly, the Court hinted at the fact that 

gender normalisation at birth would have – so to say – ‘saved much trouble,’ as the person would not 

have transitioned later in life. 

In conclusion, the thread that runs throughout the English law on intersexuality is the denial of sexual 

diversity, and the explicit adoption of the gender binary to serve the interests connected to the 

preservation of the legal gender status. The ultimate consideration of social and psychological factors 

functions in this context as an ascriptive mechanism. This may suit some intersex persons’ 

identification, but it has a stabilising rationale as it adds a further element to determine the gender a 

person will be likely to live in more accurately. Intersex needs are neither discussed nor considered. 

3. Trans Identity and English Law 

The following sections analyse the evolution of the system of gender categories in respect of the right 

to gender recognition, throughout the judicial and legislative debate which has taken place in England 

and Wales – extending to the whole UK after the Gender Recognition Act 2004. The case law 

originated in the 1970s with the Corbett decision. Corbett established the doctrine of gender fixity 

according to a triad of biological markers, explicitly to preserve the heterosexuality of marriage. Over 

time, the case law has gradually expanded to grant forms of recognition. In doing so, it followed an 

irregular path, led by the jurisprudence of Strasbourg and Luxembourg. In the 1990s and early 2000s, 

limited forms of gender recognition were granted on the basis of anti-discrimination law. In these 

cases, individuals who remained classified in their birth-assigned gender for most purposes, were 

treated in consistence with their gender identity for a single, specific purpose (e.g., applying for a 

gender specific job). In the meantime, at the policy and scholarly level, criticism was mounting 

against the Corbett doctrine. The final push towards the right to gender recognition was influenced 

by the two Decisions of Goodwin v. UK and I. v. UK, in which the European Court of Human Rights 

found the UK in violation of Article 8 and 12 ECHR, which caused the House of Lords to make a 

declaration of incompatibility in Bellinger. 

The legislative answer in the Gender Recognition Act 2004 – valid to this day – established a right 

to gender recognition on medical and behavioural preconditions. The applicant, 18 or older, had to 

                                                        
890 W. v. W., 144E. 
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have been diagnosed with gender dysphoria and have lived in the acquired gender for an extended 

time (two years) prior to the application.891 The single status requirement originally envisioned has 

been removed after the introduction of the Marriage (Same-sex couples) Act 2013. The fulfilment of 

such requirements is assessed by a Gender Recognition Panel,892 in which sit lawyers and doctors.893 

As the proceedings for gender recognition take place behind closed doors in order to ensure the 

privacy of the applicants, ascertaining how the criteria are concretely enacted, is more complex than 

in the jurisdictions previously analysed in this thesis.894 Nevertheless, given the rationales behind the 

Gender Recognition Act 2004, the inclusion of gender norms within the text of the law, as well as the 

sociological investigation into the matter, the presence of a disciplinary process seems to be 

confirmed.  

Despite establishing a right to gender recognition for all purposes,895 the Gender Recognition Act 

2004, unique among the jurisdictions discussed in this thesis, provides an extensive set of exceptions 

where individuals remain treated in accordance with their birth-assigned gender.896 Besides these 

exceptions, the jurisprudence has, at times, denied individuals the treatment they were entitled to 

according to their legal status, as recognised under the law. Again, individual gender status shows its 

fragility and its dependency on relational circumstances, where the instances of the individual are 

assessed against other fundamental rights or public interests.  

The Gender Recognition Act 2004, highly innovative at the moment of its enactment,897 has been 

subject to increasing criticisms. Human rights driven considerations have insisted that, what once was 

a very innovative law, is now outdated. An elective model of gender identity would be preferred. 

Opposing fundamental rights and public interests are stressing the need to preserve control over 

gender categories. A new balance will have to be stricken between conflicting interests, the middle 

ground between which is still to be found. 

                                                        
891 Gender Recognition Act 2004, Section 1. 
892 Gender Recognition Act 2004, Section 2. 
893 Gender Recognition Act 2004, Sch. 1, Section 4. 
894 Gender Recognition Act 2004, Sch. 1, Section 6. 
895 Gender Recognition Act 2004, Section 9. 
896 Gender Recognition Act 2004, Sections 12-20. 
897 A Sharpe, ‘Gender Recognition in the UK: A Great Leap Forward’ (2009) 18 Social & Legal Studies 241. For other 
short comments on the Gender Recognition Act 2004 in the same issue of this journal, please refer to: S Cowan, ‘Looking 
Back (To)Wards the Body: Medicalization and GRA’ (2009) 18 Social & Legal Studies 247; R Sandland, ‘Running to 
Stand Still’ (2009) 18 Social & Legal Studies 253. 
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3.1. The Medical, Pre-Jurisdictional, Phase 

Gender recognition is heavily medicalised in England. The diagnosis of gender dysphoria constitutes 

one of the fundamental criteria to evaluate one’s application for gender recognition.898 The bodies in 

charge of deciding on individuals’ gender categorisation – the Gender Recognition Panels – see 

doctors sitting on the bench. Medical documentation is required throughout the process. Medical 

transition, in particular securing a diagnosis of gender dysphoria, constitutes the necessary 

precondition to legal reclassification. Similar to Italy, failing the medical transition means failing the 

legal one. 

The process of medical transition is composed of minute norms and evaluations, as provided by the 

National Health Service (NHS),899 and the Royal College of Psychiatrists guidelines.900 The 

procedure is structured in consecutive steps. Preliminarily, the trans person, the “patient” in this 

context, must refer to the general practitioner, who is recommended to take “a full history, including 

a mental health assessment.” General health tests are also recommended.901 If the “patient” qualifies, 

they are admitted to a Gender Identity Clinic for a diagnosis of gender dysphoria. The trans person is 

to be assessed by a panel, composed of two members of the Gender Identity Clinic, one of whom 

must be medically qualified. Should the trans person meet the requirements, they are diagnosed with 

gender dysphoria.902 

In the diagnostic examination, medical professionals must ascertain the absence of physical or 

psychiatric illnesses which may influence the perceived dysphoria of the applicant.903 Medical 

doctors look for signs of a ‘true’ condition, which for instance excludes delusional transsexualism 

(usually considered to be a symptom of schizophrenia), or fetishist transvestitism, where people 

(often, men) cross-dress to give themselves sexual arousal and pleasure.904 A thorough examination 

is therefore required.905 Once the trans person is diagnosed with gender dysphoria, they may be 

admitted for further treatments. An “individual care plan” is to be agreed between the “patient” and 

the gender identity clinic. In this phase, the administration of hormones and the real-life test may 

                                                        
898 Gender Recognition Act 2004, Section 2. 
899 NHS Interim Gender Dysphoria Protocol and Service Guideline 2013/2014. On this point, see the detailed description 
of the protocols in England, Wales, Northern Ireland, and Scotland given by C Gray, A Critique of Legal Recognition of 
Transsexuals in UK Law (PhD Thesis, University of Glasgow 2016) 159-177. 
900 Royal College of Psychiatrists Good Practice Guidelines for the Assessment and Treatment of adults with gender 
dysphoria (College Report C181, October 2013). 
901 Royal College of Psychiatrists, 21. 
902 NHS Guidelines, 3.1. 
903 Gray, 2016: 170. 
904 Gray, 2016: 172-173. As the Bower, cited by (Gray, 2016: 174) explains, the occurrence of sexual arousal is not 
uncommon in persons with gender dysphoria, yet this may lead them to be disqualified from the diagnosis. 
905 Gray, 2016: 167. 
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begin. The change of gender role, recommended to last at least twelve months (for medical purposes), 

is to be assessed by clinicians. This test is intended to assess the quality of life of the ‘patients,’ and 

their ability to function in the new gender role in a plurality of social contexts. During this time, 

possible further treatments, such as surgical interventions, are discussed between doctor and 

patients.906 Once the ‘real-life experience’ is completed, the NHS guidelines suggest a second opinion 

by a clinician not directly involved in the care of the patient. A positive answer may lead to the desired 

surgery.907 

It is interesting to note that the whole procedure seems to be hierarchically informed. While the trans 

person is part of the decision-making process, the medical doctors, who are in charge of diagnosing 

gender dysphoria, have the power to call an early halt to the procedure of transition, with obvious 

legal effects. Doctors are undeniably the gatekeepers of the process of transition that may lead to 

recognition,908 in a context which is, as mentioned in the introduction, most vulnerable to stereotypes 

and prejudices.909 No accident are reports that applicants felt the need to act strategically, and 

implement gender narratives, in order to ‘secure’ the transition.910 In this phase, a particular insistence 

on outdated norms of gender and sexual orientation and behaviour for the successful completion of 

the test has been reported.911 The gender binary already seems to be enforced by medical practice at 

this early stage.  

3.2. The Early Jurisprudence: Gender Fixity  

3.2.1. The Corbett Doctrine 

After the diagnosis and parts of the medical transition, the legal recognition can take place. The point 

of origin of the law on gender recognition in England is the 1970s, with a case, Corbett v Corbett,912 

destined to strongly influence the further evolutions on the topic. This is the first case dealing with 

the marriage of a transsexual woman, April Ashley, who was responding to the application of her 

husband for the nullity of their marriage. He was arguing that, being April ‘really’ a man, their 

marriage was null and void. He claimed that, since they had never been validly married, he was not 

                                                        
906 NHS Interim Gender Dysphoria Protocol, 9-10. 
907 NHS Interim Gender Dysphoria Protocol, 6. 
908 Gray, 2016: 174. Besides, in a few passages, a certain hierarchical approach can be perceived. In the words of the 
Royal College of Psychiatrists, “where possible, patient choice should be taken into consideration” (College Report C181, 
October 2013) 24) 
909 Davy, 2015. 
910 Davy, 2010: 111. 
911J Bradley, Member of the Executive Action for Trans Health. Oral evidence given to the Women and Equality 
Committee of the House of Commons, Transgender Equality Inquiry, HC 390 Tuesday 8 September 2015, 9. 
912 Corbett v Corbett (Otherwise Ashley), [1971] P 83. 
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subject to any economic obligations towards his wife. She objected to be an intersex person entitled 

to legal reclassification in the feminine gender, including for marital purposes. Yet, her position was 

rejected. 

The judge in charge, Ormrod J, defined transsexual people along the axis of the “born in the wrong 

body” narrative. He described them as biological males who feel repulsion for their original sexual 

anatomy, along with the strong and permanent desire to physically become a member of the opposite 

sex, in the fullest and most stable way.913 Transsexual men were not mentioned. Ormrod clarified that 

the medical transformation of the body was not intended to transform the individual to a member of 

the opposite sex, but simply as an instrument to alleviate the strong feeling of distress and uneasiness 

that transsexual people experience.914 As April’s genitalia (penis), gonads (testicles), and 

chromosomal combination (XY) were masculine at birth, she was a transsexual person and not 

intersex.915 

The Court held that April Ashley could not be treated as a woman under marriage law. In some legal 

matters, Ormrod J argued, sex was irrelevant – for instance in contractual relations. Implicitly, she 

could have been treated in accordance with their gender identity in such matters. In other areas, such 

as labour or insurance law, sex was considered relevant but not necessary, as ‘nothing’ would prevent 

the legislator from treating a man as a woman, or vice versa. Finally, Ormrod J held that sex was an 

essential “determinant of the relationship called marriage […] in which the capacity for hetero-sexual 

intercourse is an essential element.”916 In most biologist terms,  

“for even the most extreme degree of transsexualism […] in a person with male 

chromosomes, male gonads, and male genitalia cannot reproduce a person who is 

naturally capable of performing the essential role of a woman in marriage.”917 (emphasis 

added) 

The meaning of the expression “essential role of a woman in marriage” begs the question.918 Indeed, 

if it referred to the capacity of sexual intercourse ‘as a woman,’ this was contradicted by medical 

evidence,919 from which, however, Ormrod distanced himself, as he found that April Ashely was not 

                                                        
913 Corbett v Corbett, 98B. 
914 Corbett v Corbett, 98G. 
915 Corbett v Corbett, 104. 
916 Corbett v Corbett, 105H. 
917 Corbett v Corbett, 106D. 
918 I McKoll Kennedy, ‘Transsexualism and Single Sex Marriage’ (1973) 2 Anglo-American Law Review 112, 124. 
919 In the words of two medical experts convened by the Court: “The vagina is of ample size to admit a normal and erect 
penis. The walls are skin covered and moist. There is no impediment on 'her part' to sexual intercourse” (Corbett v Corbett, 
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capable of vera copula.920 Besides, the ability of sexual intercourse as a key component of marriage 

has seemingly never been all that central in common law.921 If “the essential role of a woman” referred 

to a social role, as a manner of behaviour etcetera, the High Court itself noted that “the pastiche of 

femininity” of the applicant was “convincing.”922 If it referred to the ability to procreate, it ignored 

the law of nullity which does not make such an ability a condition of a valid marriage. Moreover, 

non-consummation merely makes a marriage voidable.923 As suggested by legal scholar Sharpe, the 

answer may lie in a deeply rooted homophobia.924 As Ormrod phrased it himself, “when [the artificial 

vagina] has been constructed in a male, the difference between sexual intercourse using it, and anal 

or intra-crural intercourse is […] to be measured in centimetres.”925 In short, the fundamental reason 

to refuse gender recognition seems to be the fear that allowing (even) a post-operative transsexual to 

be reclassified for marriage purposes would amount to nothing less than to a same-sex marriage 

legalisation.926 

Corbett v Corbett was taken into consideration by the legislator, and was central in the debate about 

the Matrimonial Causes Act 1973 in the House of Commons. In this piece of legislation, a specific 

ground for nullity of marriages concluded between persons who were not respectively male and 

female – with an emphasis on sex – was included. In some senses, Corbett was welcomed by the 

legislator.927 

3.2.2. Influence of Corbett: How a Matrimonial Doctrine Was Transposed to Other Fields 

Corbett soon extended beyond its original matrimonial scope. In R v Moira Tan,928 a post-operative 

transsexual woman and her partner had been charged with crimes connected to prostitution. She was 

                                                        
920 In his opinion, the sexual intercourse with April Ashley would not have been different from “from anal or intra-crural 
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the author suggested that the terms ‘male’ and ‘female’ were medical terms, more open-ended, and capable of welcoming 
evolutions in the notions of maleness and femaleness. However, I must emphasise that this conclusion seems to be mostly 
speculative. 
928 R v Moira Tan (1983) 76 Cr. App. R. 300. 
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accused of being a “man living wholly or in part on earnings of prostitution.”929 Being a sex worker 

herself, her companion was charged with living off the earnings of male prostitution.930 In their 

defence, she argued that a transsexual woman was to be legally considered as a female, discarding 

the Corbett test. She held that the lived gender of the person mattered for the purposes of criminal 

law. However, the Court of Appeal relied on Corbett, thereby considering the defendant as a male. 

Indeed, “both common sense and the desirability of certainty and consistency” required the 

application of the Corbett doctrine not only for marriage, but also for the accusations at stake.931 

A complete lack of recognition, without a direct reference to Corbett, also engaged the field of anti-

discrimination law. For instance, in a case dating back to the mid-1970s, a tribunal rejected the claim 

of a transman. He was fired because he had ‘concealed’ his birth-assigned female gender, and used 

male lavatories and locker rooms.932 The tribunal showed no understanding of the claim and the trans 

condition. The applicant was fired, the tribunal maintained, because he was deemed to be a woman. 

However, the employer would have done the same in case of a transwoman, to this extent treating 

male and female alike. The tribunal held that the dismissal was a direct consequence of the 

concealment of the applicant, in all cases, belonging to his birth gender.933 In short, during this time, 

the situation of gender recognition was “a nightmare.”934 

3.2.3 ECtHR and the Margin of Appreciation: Confirming Corbett935 

The impossibility of gender reclassification was soon to be considered in the light of the European 

Convention on Human Rights. The United Kingdom was the defendant in several cases, which, 

eventually, led to the recognition of a right to be reclassified under Article 8 of the Convention.936 In 

Rees v. the UK,937 the Court rejected the application of a post-operative transsexual man, who had 

previously changed their name by deed poll, obtained a new passport – to which the title ‘Mr’ was 

                                                        
929 Sexual Offences Act 1958, Section 30. 
930 Sexual Offences Act 1967, Section 5. 
931 It is interesting to note that, for the purposes of criminal law, a small change might have been brought by a later case, 
decided by Crown Court trial, where the defendant was convicted for having vaginally raped a post-operative transsexual 
woman. Small change, anyways, also in consideration of the fact that the offence involved penetration, be it vaginal or 
anal (R v Matthews (Unreported) 28 October 1996. See Gilmore, 2003: 300).  
932 White v British Sugar Corporation Ltd, 1977 WL 442580  
933 White v British Sugar Corporation Ltd, [9]. 
934 J Taitz, ‘A Transsexual's Nightmare: The Determination of Sexual identity in English Law’ (1988) 2 International 
Journal of Law and the Family 139. 
935 On this point, see R Reed, ‘Transsexuals and European Human Rights Law’ (2005) 48 Journal of Homosexuality 49; 
J Marshall, Personal Freedom Through Human Rights Law? Autonomy, Identity, and Integrity under the European 
Convention on Human Rights (Martinus Nijhoff 2009) 119. 
936 Rees v the United Kingdom App no 9532/1981 (ECtHR, 17 October 1986); Cossey v the United Kingdom App no 
10843/1984 (ECtHR, 27 September 1990); Sheffield and Horsham v the United Kingdom App no 31-32/1997/815-
816/1818-1819 (ECtHR, 30 July 1998). 
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added later –, but failed to obtain a change of the birth registry.938 This entry was often looked at to 

ascertain his identity, outing him as trans with adverse social consequences.939 He claimed that this 

amounted to an undue interference in his right to private life (Art 8 ECHR). Moreover, he was 

precluded from marrying a woman (Art 12 ECHR).  

Firstly, the ECtHR reduced the trans condition to transsexuality, and adopted a pathologising 

narrative.940 Subsequently, it underscored the lack of consensus among the States on gender 

recognition,941 and hence the wide margin of appreciation of which the UK benefited.942 Moreover, 

as the Court reiterated, the claimant lamented “a refusal to establish a type of documentation showing, 

and constituting proof of, current civil status,”943 that is, the establishment of a public registry to 

record and prove the civil status of each citizen. Such a registry was – and still is – not available in 

the UK. The ECtHR considered that such a positive obligation could not arise under Article 8, as it 

exceeded the fair balance between the individual rights and the public interest.944 The Court also 

rejected an intermediate solution, such as the correction of the birth certificate, which considered to 

be a falsification of a historical fact.945 

A further problem was the wish of the applicant to keep his gender recognition secret. Yet, the ECtHR 

held that secrecy would have produced undesirable effects in several areas of the law, such as family 

and inheritance law. Moreover, the Court considered that gender recognition would have impacted 

on the clarity of the relationships between individuals and – both public and private – institutions, as 

they “would be deprived of information which they have a legitimate interest to receive.”946 Because 

of these many difficulties, the positive obligation that arose under Article 8 ECHR could not be 

extended that far.947 As for Article 12 ECHR, the ECtHR emphasised that the terms man and woman 

had a biological meaning, granting couples of different biological sex the right to marry. Its rationale 

was, the ECtHR pointed out, to protect the institution of marriage as the basis of the family, and 

subject to the national laws of the member states.948  

Such conclusions remained entrenched in the jurisprudence of the Court until the 2002 revirement in 

                                                        
938 Rees v the United Kingdom, [16]. 
939 The Court reports that birth certificates may be required for the first application for a passport, by insurance companies 
or for other purposes, such as enrolling in university (Rees v the United Kingdom, [25]).  
940 Rees v the United Kingdom [38]. 
941 Rees v the United Kingdom [37]. 
942 Rees v the United Kingdom [37]. 
943 Rees v the United Kingdom [42]. 
944 Rees v the United Kingdom [42]. 
945 Rees v the United Kingdom [42]. 
946 Rees v the United Kingdom, [43]. 
947 Rees v the United Kingdom, [44]. 
948 Rees v the United Kingdom, [50]. 
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Christine Goodwin and I..949 The number of dissenters steadily grew.950 The UK law on gender was 

increasingly deemed incompatible with the European Convention on Human Rights. The fact that 

transsexual persons were able to change their names and titles without much trouble, a sort of ‘minor 

solution,’ under UK law, which however did not represent a form of gender reclassification, 

contributed to the preservation of the Rees doctrine. Indeed, in B. v. France,951 the refusal to grant 

gender recognition was held to be in violation of the Convention. This outcome depended on the 

specific circumstances of the case, as the trans condition of the person could be exposed with the 

identification system that was in place in France. 

3.3. The Appearance of Rights: Towards Gender Recognition 

3.3.1. The First Steps towards a General Gender Recognition 

After a first, prolonged, phase characterised by the complete immutability of the birth-assigned legal 

gender, the English legal landscape started to show some changes. The progress was neither uniform, 

nor consistent. While the possibility of a generalised recognition was only proposed, a recognition 

for specific purposes – such as anti-discrimination law – was actually enacted at the jurisprudential 

and legislative level. Importantly, gender recognition started to be claimed as a matter of fundamental 

right. A common thread runs throughout the legal developments which took place in the 1990s and 

early 2000s. While the framework of Corbett was still very much present, at least in the jurisprudence, 

an interpretative opening towards gender recognition could be glimpsed.952 Of course, this stayed 

within the boundary of gender ascription following physical transformation. 

In a 1996 case – on the provision of ancillary relief for a transman who had been previously married 

(albeit unvalidly) to a cis woman – Corbett was reaffirmed, but the Court of Appeal recognised a 

well-established transnational trend to grant legal recognition after “physical conformation.”953 The 

Court explicitly declined recognition in the case, because it “[would] only apply in a case where there 

has been “physical conformation” to the desired sex by full reconstructive surgery.”954 The decision 

could have anticipated future departures from Corbett,955 allowing a limited exercise of gender 

                                                        
949 Cossey v the United Kingdom App no 10843/1984 (ECtHR, 27 September 1990); Sheffield and Horsham v the United 
Kingdom App no 31-32/1997/815-816/1818-1819 (ECtHR, 30 July 1998) 
950 To be mentioned for the width and clarity of the reasoning, the opinion of Judge Martens in Cossey v. the UK, being 
very vocal and arguing that there was no compelling reason to deny the right to gender recognition to transsexual 
(medicalised understanding) people. 
951 B. v. France App no 13343/97 (ECtHR, 25 March 1992). 
952 A Sharpe, ‘English Transgender Law Reform and the Spectre of Corbett’ (2002) 10 Feminist Legal Studies 65. 
953 S.T. (Formerly J) v J [EWCA] 1996, [1998] Fam 103. 
954 S.T. (Formerly J) v J, 122 B.  
955 Sharpe, 2002: 78. 
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recognition, conditioned on the achievement of a physical transformation.956 On the other hand, as 

legal scholar Sharpe argued, the many instances of the decision where the narrative clearly suggests 

a homophobic tension and a sense of anxiety and discomfort towards men with vaginas, or women 

with penises, suggest a cultural dominance of Corbett’s spirit.957 

The W. v. W. decision about the validity of the marriage of an intersex person could be seen as 

continuing in this line as well.958 This judgement undeniably shows a heteronormative bias 

throughout the reasoning. There is a narrative of naturalness of normalised intersex bodies present, 

contrasted to the altered trans bodies, which is far from positive for trans rights. In doing so, the 

“spectre of Corbett” seems to haunt the decision.959 However, on the other hand, W. v. W. shows an, 

albeit lukewarm, opening towards a more complex understanding of gender identity. Indeed, it 

underscores that the capacity of consummating a marriage “as a male or a female” is not the decisive 

factor in determining the gender of a person for the purpose of marriage.960 Moreover, W. v. W. 

included the possibility of gender reclassification based on psychological identification, even if 

limited to intersex people. In a climate of reforms, this could be read as an opening to gender 

recognition. 

More explicit openings were perceivable at the policy level. In 2000, the Interdepartmental Working 

Group on Transsexual People issued a report on the state of UK law on transsexuality, along with 

perspectives on reform.961 The Working Group adopted a medicalised understanding of the trans 

phenomenon, again restricted to transsexuality.962 The Working Group noted that the UK legislator, 

in spite of the continued – and sometimes very explicit –963  invitations of the ECtHR to review the 

matter, had remained inactive.964 

The Working Group mildly suggested a reform which included gender recognition for all purposes,965 

underlining the need for a clear moment for granting recognition.966 A nuanced preference was 

implied for the surgery on secondary sexual characteristics, combined with hormonal treatment. The 

acquisition of the physical characteristics of the desired gender, and the likely impossibility to 

                                                        
956 Sharpe, 2002: 79. 
957 Sharpe, 2002: 71-79. 
958 This case was discussed in section 2.2 of the current chapter. A husband claimed that his wife was to be considered as 
a male since birth. He therefore contested the validity of the marriage, and, therefore, his obligation to pay alimony.  
959 In this sense, see: Sharpe, 2002: 80-85. 
960 W. v. W., 144B. 
961 Home Office, Report of the Interdepartmental Working Group on Transsexual People (April 2000). 
962 Report of the Interdepartmental Working Group on Transsexual People [1.1]. 
963 Report of the Interdepartmental Working Group on Transsexual People [1.13]. 
964 Report of the Interdepartmental Working Group on Transsexual People [4.1]. 
965 Report of the Interdepartmental Working Group on Transsexual People [4.1]. 
966 Report of the Interdepartmental Working Group on Transsexual People [4.3]. 
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procreate, were reasoned to be guarantees of permanent transition.967 The surgery on primary sexual 

characteristics, despite ensuring irreversibility, was not a desired, or practicable, option for all trans 

people.968 Sterilisation and marriage dissolution were proposed. This was met with criticisms from 

the ‘transsexual’ community.969 The Working Group also pointed out the complexities triggered by 

reclassification, and possible solutions, in different areas of the law, such as family, criminal justice, 

employment, social security, and sport law. Exceptions were granted in cases of specific ‘needs’ – 

such as fairness in sport competitions, or in the field of employment. 

This trend towards gender recognition continued in the 2001 decision of the Court of Appeal in 

Bellinger v Bellinger, about the validity of a marriage between a cis man and a transsexual woman. 

The claimaint, Mrs Bellinger, sought a declaration of validity of her marriage at its inception, and 

subsisting at the time of the petition (Section 55 of the Family Law Act 1986). She claimed that the 

current state the law – in particular, Section 11(c) of the Matrimonial Causes Act 1973 – violated her 

rights under Article 8 and 12 ECHR.970 Her application was rejected. Yet, the majority opinion paid 

great attention to overseas authorities. In particular, the judgements of the ECtHR were discussed. 

The Court of Appeal emphasised the diminishing majority of the Strasbourg decisions which rejected 

the applications of transsexual people. Moreover, the Court of Appeal cited verbatim the passages of 

the Strasbourg decisions where the inactivity of the legislator was criticised,971 along with the dissents 

where the right to gender recognition was grounded in self-determination (Art 8 ECHR).972 The Court 

of Appeal expressed dismay at the inaction of Parliament,973 which was invited to take action.974  

At the same time, the Court of Appeal underscored the implication of gender recognition in marriage 

law, but also in the other legal areas, such as social security or identification.975 The Court insisted 

on the need to maintain and control binary gender categories.976 These complexities made the issue a 

matter for Parliament.977 The need for permanence of the transition, however, was emphasised. By 

hinting at the completion of the full transition as a condition for the transsexual’s wellbeing, the Court 

seemed to require certainty before allowing any reclassification.978 
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Significant seems to be the dissenting opinion of Lord Justice Thorpe, who would have allowed the 

specific appeal. He defined the Corbett doctrine as outdated,979 advocating for a more progressive 

interpretation of Section 11(c) of the Matrimonial Causes Act 1973, which could recognise the 

acquired gender of post-operative transsexual people.980 He found that the public interest underlying 

the strict control of gender categories, as evident in Corbett, had changed. Corbett had been a decision 

from a different time, where marriage and society were different. He also confirmed that the law 

should have been interpreted by the judge in accordance with the times.981 He conceded that the 

legislator was more suitable to provide a general discipline,982 but argued that the case at hand had a 

narrower focus, simply dealing with the gender status of the applicant. Finally, he suggested a balance 

between the right to gender recognition, under Article 8 ECHR, and the many public interests 

associated with gender categories (among which, evidently, marriage was no longer the protagonist). 

All “spectral difficulties are manageable and acceptable if the right is confined […] to cases of fully 

achieved postoperative transsexuals.”983 

In conclusion, while a general gender recognition had not yet been achieved, courts and policy makers 

moved to reform the immutability of gender which was – so to say – sacralised by Corbett. Notably, 

the fundamental rights discourse made its appearance in English law. Thanks to the jurisprudence in 

Strasbourg, and the careful listeners in England, the discourse on gender identity recognition 

gradually re-focused on the need to recognise the right to self-determination of transsexual people, 

and their right to marry. Rights having made their appearance, a strong doctrinal justification – in 

terms of competing fundamental rights or public interests – had to be brought forward to limit it. 

Gender identity became a matter of balance, in which the rights of the individual could no longer be 

limited without justification, beyond necessity and proportionality strictu sensu. 

3.3.2. A Partial Recognition? The ECJ, Gender Identity and Sex Discrimination 

In the 1990s, the EU principle of equality represented the main form of protection of transsexual 

identities, coming to grant what were essentially types of recognition for single, specific, purposes. 

In doing so, however, the law established norms for identification of the protected subject, the 

transsexual person, linking the mechanism of protection with that of normalisation and subject 

creation. Interestingly, this evolution only took place in the UK; in France and Italy, forms of 
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recognition through the framework of gender equality were virtually non-existent.984 The starting 

point was the 1996 P. v. S. decision.985 The European Court of Justice (ECJ) ruled that discrimination 

based on “gender reassignment” was to be considered as a form of sexual discrimination, thereby in 

conflict with the European principle of sex equality as enshrined in directive 76/207/EEC.986 The ECJ 

found that a post-operative transsexual woman who had been fired by the Cornwall County Council 

solely because of her transition, had been unfairly discriminated against. The ECJ found that this 

discrimination was based “essentially if not exclusively on the sex of the person concerned”. Indeed, 

when a person is treated unfavourably because of their transition, they are “treated unfavourably by 

comparison with persons of the sex he or she was deemed to belong before undergoing gender 

reassignment.”987 Referring to the specific case, the Court found that the applicant received an unfair 

treatment vis-à-vis cisgender males, established as the comparator of the case.988 The ECJ found that 

her dignity and freedom had been infringed on. Hence, it ruled that Article 5(1) of directive 76/207 

had been violated, as no justification could be found under Article 2(2).989 

Some contradictions in the understanding of trans identity became apparent in the opinion of the 

Advocate General Tesauro, which supported the applicant.990 On the one hand, transsexual persons 

were described as individuals characterised by being trapped in the wrong body. Therefore, they 

would always be eager to undergo physical and medical transformation.991 On the other hand, the 

Advocate General Tesauro showed more flexibility defining trans identities, acknowledged that, 

besides the male-female binary, sex should be understood “as a continuum,” and insisted on the 

protection of those who “fall outside the man/woman classification.”992 The decision of the Court 

confirmed the reading and the narrative of the Advocate General. Indeed, it ruled that the scope of 

the directive extends to the cases of discrimination arising from gender reassignment, with a clear 

reference to transsexuality. 993  

Similar conclusions were reached by the Court of Appeal in the 1997 decision Chessington World of 

Adventures Ltd v Reed,994 where the employer was seen as responsible for neither having prevented 
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nor stopping the continuous transphobic threats and harassment directed at the applicant, a 

transwoman. The Court of Appeal applied the interpretation of the Court of Justice to the Sex 

Discrimination Act 1975, finding the employer in violation of the right to equal treatment between 

men and women.995 

Following P. v. S., the UK legislator passed the Sex Discrimination (Gender Reassignment) 

Regulations 1999, an amendment to the Sex Discrimination Act 1975 (SDA 1975), explicitly 

including “gender reassignment” as a ground of prohibited discrimination.996 The SDA 1975, 

accordingly amended, prohibited unfavourable treatment at any stage of the transition, on the 

condition that the person was under medical supervision997 The SDA 1975 provided established limits 

to the principle of non-discrimination based on gender reassignment. They related to the genuine 

occupational qualifications of the job, where the condition of gender reassignment made the applicant 

‘unfit’ for the tasks to be carried out.998 Moreover, limits to the principle of equal treatment to preserve 

decency and privacy were established in more delicate – so to say – situations where a closer, more 

intimate, personal contact with the trans person would (possibly) take place.999  

It is against this background that developments towards gender recognition took place. In Croft v 

Royal Mail Group,1000 a pre-operative transwoman complained about the refusal of her employer to 

let her use the female lavatories. Instead, she was given a separate lavatory for her exclusive use. The 

refusal, the applicant complained, reinforced the daily discrimination she suffered. Eventually, she 

had had to quit her job, and claimed to have been constructively dismissed. The Court of Appeal ruled 

in favour of the employer. It held that the use of toilets of the acquired gender could not be granted 

on the outward presentation of the trans person, but would rather involve a stable and consolidated 

transition to protect privacy and decency, and ensure a safe workplace.1001 However, in stating this, 

the Court of Appeal implied that trans people could have been treated as belonging to their acquired 

gender under certain conditions. 

The Court of Appeal acknowledged the protection provided to people undergoing gender 

reassignment under Section 2A of the SDA 1975. Yet, while a permanent refusal to let them use 

female lavatories would have been an act of discrimination – even towards a non-operative trans 

                                                        
995 Sex Discrimination Act 1975, Section 1(1)(a), in the light of Council Directive 76/207/EEC, Article 5. 
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person –,1002 the applicant could not be treated as belonging to the acquired gender solely because she 

started living as such.1003 Welcoming the position of the employer, who claimed that that self-

assignment would possibly present a threat to the decency and safety of co-workers, it implicitly 

endorsed a – rather unsubstantiated – fear of “voyeur[s] and transvestite[s],” harming cis women.1004 

In conclusion, no violation of the Sex Discrimination Act 1975, Section 2A, was found, and the 

applicant was not considered to be constructively dismissed. Implicitly, the Court provided a few 

criteria to determine the right moment for treating a trans person of the acquired gender for the use 

of gender segregated lavatories. It suggested that employers ought to consider the specific stage of 

transition, the appearance and presentation of the trans person, and also the level of acceptance of, 

and feelings expressed by, the other members of the workforce.1005 

Similarly, in the 2004 Chief Constable of the West Yorkshire Police v A and another (No 2) decision, 

the House of Lords substantially envisioned a right to recognition to post-operative transsexual people 

for the purpose of gender-reserved jobs, balancing the right to equality of transsexual people against 

competing rights, such as privacy and decency.1006 The case was about the exclusion of a transsexual 

woman from the selection for a position as a police constable, as she was lacking the genuine 

occupational qualifications to carry out her tasks. Specifically, police constables may be required to 

carry out personal searches on people of their “sex,”1007 to reduce the embarrassment of the searched 

person.1008 Being legally a male, the applicant could not search women; presenting herself as a 

woman, she could not search men either.1009 

Firstly, the Court found the treatment discriminatory on the ground of sex, in violation of the Sex 

Discrimination Act 1975, Section 7(2b).1010 Such a finding involved, according to the opinion given 

by Lady Hale, a recognition of the right to gender reclassification for anti-discrimination law. Indeed, 

since “transsexual” people were compared to members of the acquired gender in discrimination cases, 

they were “to be regarded as having the sexual identity of the gender to which he or she has been 

                                                        
1002 Croft v Royal Mail Group [46]. 
1003 Croft v Royal Mail Group [48]. Yet, the Court of Appeal here confused self-declaration with the real life test, where 
the applicant is already under medical supervision and does not ‘simply’ start living in the acquired gender. 
1004 Croft v Royal Mail Group [38]. 
1005 Croft v Royal Mail Group [53]. 
1006 Chief Constable of the West Yorkshire Police v A and another (No 2), [2004] UKHL 21; [2005] 1 AC 51. 
1007 Criminal Evidence Act 1984, Section 54(9). 
1008 Codes of Practice prescribed under Section 66 of the Criminal Evidence Act 1984, [A 3.1]. 
1009 Additionally, the applicant did not want to let their colleagues know of her transsexuality. In the opinion of the Chief 
Constable, this prevented any reasonable accommodations, such as the exemption from carrying out searches. Five 
opinions were given. The opinions of Lord Steyn and Carswell simply declared to agree with the opinions of Lord 
Bingham and Lady Hale. The opinion of Lord Roger of Salisbury is less relevant for the purpose of debating the definition 
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reassigned.”1011 Moreover, the Court of Appeal found the exclusion of a transsexual person 

unreasonable, as there are many professions – such as healthcare ones – which also involve physical, 

even intimate, contact with people of the opposite gender. In such instances, it would be up to the 

“professionalism of the individual, backed up by ordinary complaint mechanisms, to protect people’s 

sensibilities.”1012 

The Court of Appeal continued by contesting the application of the Corbett doctrine to non-marriage 

cases,1013 insisting on the possibility of gender recognition. The ‘same sex’ of the searched person, as 

required by the Criminal Evidence Act 1984, should have been understood as “the acquired gender 

of a post-operative transsexual who is visually and for all practical purposes indistinguishable from 

non-transsexual members of that gender.”1014 The Court found that the applicant had done everything 

in her power to acquire the opposite gender, including a completion of the surgical treatments, 

therefore fitting within the description of seriousness and plights lived by transsexuals already 

adopted by the Court of Justice.1015 In conclusion, the applicant was considered as legally female for 

the purpose of the selection.1016 

A form of gender recognition was also granted by the ECJ in the 2004 Case of KB v NHS v National 

Health Service Pension Agency, where a cis NHS employee complained that their unmarried 

transsexual partner could not be awarded the survivor’s pension. They could not marry because the 

UK did not recognise the acquired gender of trans persons. The ECJ ruled that the principle of equal 

pay is enshrined in Article 141 of the Treaty establishing the European Community (EC) (now Article 

157 of the Treaty on the Functioning of the European Union (TFEU)). Such a principle “precludes 

legislation which – in breach of the [ECHR] prevents a couple [composed of a cis and a trans person 

of opposite genders] from fulfilling the marriage requirement which must be met for one of them to 

be able to benefit from part of the pay of the other.”1017 In the light of the principle of equal pay, the 

Court made a step towards the right of post-operative transsexuals to marry in their acquired gender, 

and receive benefits as such. 

Only post-operative transsexuals were included in the opinion of the Advocate General,1018 and the 

decision. Deploying the narrative of the ‘trapped in the wrong body,’ they were described as troubled 
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and unhappy people. The Advocate General1019 and the Court1020 both declared that (the then) 

Community law, and the principle of gender equality, were incompatible with a national rule which, 

by not recognising marriage rights in the acquired gender of (post-operative) transsexuals, denies 

them the survivor’s pension. They emphasised the constitutional traditions of the (back then) 15 

Member States, and the conclusions of the European Court of Human Rights in Christine 

Goodwin.1021 The Advocate General also insisted that the recognition of trans people was a matter of 

dignity and freedom.1022 On the one hand, the Court stressed that it was for the Member States to 

determine the conditions on which gender recognition could be granted, and also for the national 

courts to establish whether there was sex discrimination. On the other hand, the Court concluded that 

the principle of equal pay precluded legislation, which, in violation of the ECHR, impedes transsexual 

people from marrying – and, of course, enjoying pension benefits.1023 

Finally, the ECJ also provided gender recognition for the purposes of retirement age.1024 UK law 

provided for different retirement ages for men (65) and women (60).1025 In the 2006 Richards v 

Secretary of Work and Pensions decision, the Court of Justice of the EU stated that the principle of 

gender equality – enshrined, in the field of social security, in directive 79/7/EEC – grants post-

operative transsexuals the right to retire in their acquired gender.1026 The Advocate General Jacobs 

stressed two points:1027   firstly, that the root of the alleged discrimination lay in the lack of recognition 

of the acquired gender; and secondly, that the right comparator for the transsexual person could not 

be the members of the birth-assigned gender, as P. v. S. established. Should this have been the case, 

the claimant would have suffered no discrimination.1028 Therefore, he found that the treatment 

inflicted on the claimant was a violation of her right to equality.1029 Yet, the narrative of the opinion 

                                                        
1019 KB v National Health Service Pension Agency, Advocate General [66]. 
1020 Case C-117/01 KB v National Health Service Pension Agency [2004] ECR I-00541 [33] 
1021 KB v National Health Service Pension Agency, Advocate General [67]; KB v National Health Service Pension Agency, 
[33] 
1022 KB v National Health Service Pension Agency, Advocate General [77-79]. 
1023 KB v National Health Service Pension Agency, [34-36]. 
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acquired gender as an emanation of Article 8 ECHR. In Grant v. the UK, the applicant, a post-operative transsexual 
woman, lamented a violation of Article 8 ECHR, for she had been denied a pension at the age prescribed for the acquired 
gender. In the quite brief reasoning, the ECtHR simply limited to remand to the motivations given in Christine Goodwin. 
Therefore, they recognised the right to be treated in the acquired gender as an emanation of the right to autonomy and 
private life under Article 8 (Grant v United Kingdom App no 32570/03 (ECtHR, Grand Chamber, 23 May 2006). 
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1026 Case C-432/04 Sarah Margaret Richards v Secretary of State for Work and Pension [2006] I-3602. The decision, 
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1029 Sarah Margaret Richards v Secretary of State for Work and Pension, Advocate General [46]. 
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excludes any form of gender variance but transsexualism, which he characterised as a strong desire 

for physical transformation.1030  

The Court of Justice ruled that not recognising the acquired gender for pension purposes was contrary 

to the principle of equal treatment1031 between men and women in matters of social security.1032 As 

the Court pointed out, the unequal treatment in the case stemmed from the inability of trans persons 

to obtain legal recognition of the gender that she “acquired following surgery.”1033 The failure to be 

recognised triggered the differential treatment.1034 The differential treatment was therefore based on 

gender reassignment, and fell under the prohibited ground of sex.1035 Following the position of the 

AG, Ms Richards was compared to cis-women, and treated as such. At the same time, the 

specification of the transsexual characteristics reached its peak. The right to gender recognition 

remained explicitly reserved to post-operative transsexual persons.1036 

Richards resonated in national courts. The Court of Appeal applied it for the first time in Timbrell v 

Secretary of State for Work and Pensions.1037 In this case, the facts were quite similar to Richards.  

The Court of Appeal preliminarily found that the meaning of ‘man’ and ‘woman’ was intended to be 

biological under English law. This included the Pensions Acts of 1992 and 1995 too. On the other 

hand, the Court continued, Richards had recognised “changes in gender brought about gender 

reassignment surgery.”1038 In conclusion, the Court of Appeal welcomed the application. It found that 

the exclusion of a postoperative transsexual person from pension benefits at the age of their acquired 

gender violated the principle of equality.1039  

3.4. A Fundamental Right to Gender Recognition and its Limits 

In the early 2000s, important voices were raised within scholarship to advocate for a fundamental 

right to gender recognition. Scholars and trans activists, such as Sharpe and Whittle, insisted on the 

                                                        
1030 Sarah Margaret Richards v Secretary of State for Work and Pension, Advocate General [1]. 
1031 Specifically, Article 4(1) of the Council Directive 79/7/EEC on the Progressive Implementation of the Principle of 
Equal Treatment for Men and Women in Matters of Social Security [1979] OJ L 6/1979. 
1032 Sarah Margaret Richards v Secretary of State for Work and Pension [45]. 
1033 Sarah Margaret Richards v Secretary of State for Work and Pension [28]. 
1034 Sarah Margaret Richards v Secretary of State for Work and Pension [29]. 
1035 Sarah Margaret Richards v Secretary of State for Work and Pension [30]. 
1036 For instance, the applicant acquired her gender “following surgery.” She was discriminated against because she 
underwent “reassignment.” More explicitly, the Court answered that the principle of equal treatment is incompatible with 
a national legislation which denies “a person […] who has undergone […] gender reassignment” from retiring at the age 
of the acquired gender (Sarah Margaret Richards v Secretary of State for Work and Pension [38]). 
1037 Timbrell v Secretary of State for Work and Pensions [2010] EWCA 701; [2010] ICR 1369. The decision, as the reader 
will notice, succeeds the Gender Recognition Act 2004, which granted the right to gender recognition in the UK. However, 
the facts happened before the Act came into effect. 
1038 Timbrell v Secretary of State for Work and Pensions [19]. 
1039 Council Directive 79/7/EEC, Article 4(1): Timbrell v Secretary of State for Work and Pensions, [42]. 
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need to finally grant reclassification to trans people applying for it.1040 At the same time, also more 

‘moderate’ voices called for steps in the same direction. A paper by Lord Reed1041 anticipated the 

outcome of decisions by the Court of Appeal and the House of Lords in Bellinger v Bellinger. In 

short, Lord Reed remarked the foundation of the right to gender identity in the free development of 

the individual, tolerance and pluralism, derived from the interpretation of Article 8 ECHR.1042 He 

claimed that the law could ignore “transsexualism,” neither “on the basis that is an aberration,” nor 

on the basis that “sex roles should be […] irrelevant.” Citing him verbatim: 

“The law needs to respond to society as it […] is and allow transgender persons to 

function as fully as possible in their new gender. The key words are ‘as fully as possible’: 

what is possible has to be decided having regard to the interests of others (so far as they 

are affected) and of society as a whole (so far as that is engaged), and considering whether 

there are compelling reasons […] for setting limits to the legal recognition of the new 

gender.”1043 

3.4.1. The European Court of Human Rights in Christine Goodwin and I. 

In the Christine Goodwin and I. cases of 2002, the Grand Chamber of the ECtHR found that the law 

on gender reclassification of the United Kingdom was in violation of Articles 8 and 12 of the 

ECHR.1044 Christine Goodwin was a post-operative transsexual woman. She lamented that, despite 

her gender identity and expression, she could not obtain recognition. Therefore, she could only retire 

at the age of 65. Her employer, once it became apparent that she could not retire, started harassing 

her. This led to her quit the job. In the second decision, the applicant, I., could not apply to educational 

courses, obtain a student loan, or gain employment without presenting her birth certificate. This 

constantly outed her trans status. Thereby, she was being discriminated against. In both cases, they 

were prevented from marrying their partners. 

Preliminarily, the Court stressed that Article 8 ECHR also grounds positive – protective – obligations, 

such as enacting conditions to allow individuals to obtain gender recognition.1045 It then clarified that 

the applicants – transsexual people – suffered serious interferences in their right to private life (Art 8 

ECHR).1046 The evolving consensus on trans rights vis-à-vis the rather isolated position of the UK 

                                                        
1040 Sharpe, 2002; Whittle, 2002. 
1041 Reed, 2005. 
1042 Reed, 2005: 70.  
1043 Reed, 2005: 81. 
1044 Christine Goodwin v. United Kingdom, App no 28597/1995 (ECtHR, Grand Chamber, 11 July 2002) and I. v. United 
Kingdom, App no 25680/1994 (ECtHR, Grand Chamber, 11 July 2002).  
1045 Goodwin v. the UK [71-73]; I. v. the UK [51-52]. 
1046 Goodwin v. the UK [78]; I. v. the UK [53]. 



 188 

was emphasised,1047  in particular because it concerned a numerically limited and not hard-to-

accommodate minority.1048 The Court conceded that “the field of birth registration, but also in the 

areas of access to records, family law, affiliation, inheritance, criminal justice, employment, social 

security and insurance” may be challenged by gender reclassification. Yet, the ECtHR affirmed a 

right to determine the details of one’s sexual identity, grounded in personal autonomy and free 

development, and moral and physical security (Art 8 ECHR).1049 As legal scholar Rudolf reminds us, 

these are an expression of human dignity.1050 The ECtHR was aware of the public interests weighting 

against gender recognition, but it stressed that it could be easily managed if recognition were to be 

limited to post-operative transsexuals.1051 The Court did not enter into the preconditions for gender 

recognition, which are left to the discretion of the States. However, in reference to the condition of 

the applicants, it underlined that there was no weighting public interest against their recognition. As 

said, even though there was no explicit discussion of the preconditions for gender recognition, the 

narrative of the decision, imbued with the ‘born in the wrong body’ narrative, seems to extend legal 

protection to post-operative transsexual people only.  

The Court also found a violation of the right to marry (Art 12 ECHR). Indeed, it held that ‘man’ and 

‘woman’ could no longer be interpreted in a strictly biological sense in the light of the changes that 

occurred in the institution of marriage, where procreation is no longer the central aspect, and in the 

understanding of the trans condition. Therefore, the right to marry in the acquired gender was 

extended to transsexual people.1052 The Court concluded that, as the applicants were women, the fact 

that they could not marry a man violated their right under Article 12. A latere, as legal scholar and 

expert on trans studies Sandland argues, it is interesting to note how the Court implicitly entrenched 

the heterosexuality of marriage through this argumentation.1053 

Importantly, the Court took a step towards relinquishing the biological essentialism typical of the 

English system. In doing so, gender categories are understood as traversable, – at least in part – 

dependent on the feelings of the person themselves, and posits the centrality of gender, with its social 

                                                        
1047 Goodwin v. the UK [85]; I. v. the UK [64-65]. 
1048 Goodwin v. the UK [86]. 
1049 Goodwin v. the UK [90]; I. v. the UK [70]. 
1050 B Rudolf, ‘European Court of Human Rights: Legal Status of Postoperative Transsexuals’ (2003) 1 International 
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1051 Goodwin v. the UK [91]; I. v. the UK [71]. 
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Fundamental Rights of the European Union, which, deliberately, removed the words ‘man’ and ‘woman’ from its text. 
1053 R Sandland, ‘Crossing and Not Crossing: Gender, Sexuality and Melancholy in the European Court of Human Rights. 
Christine Goodwin v United Kingdom (Application no. 28957/97)’ (2003) 11 Feminist Legal Studies 191, 201. 
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meaning, over biological sex.1054 Nevertheless, only transsexuality is recognised,1055 revolving 

around an irreversible surgery1056 as a guarantee that transition “is nothing arbitrary or capricious.”1057 

If the decision establishes the right to gender recognition as an expression of autonomy (Art 8 ECHR), 

it also creates norms – or, at least, leaves room for norms to be created – for transition, limited to 

post-operative transsexual people.1058 

3.4.2. Return to the National Level: Declaration of Incompatibility in Bellinger v Bellinger 

Christine Goodwin resonated in the House of Lords, which rendered a landmark decision in the appeal 

of Bellinger v Bellinger in 2003.1059 The House held that the meaning of ‘male’ and ‘female’ could 

not be interpreted as including post-operative transsexual persons for the purpose of Section 11(c) of 

the Matrimonial Clauses Act 1973, which establishes the nullity of marriage in case of  spouses 

belonging to the same gender. Such a reading was deemed as the only possible, notwithstanding the 

obligation to interpret legislation in compliance with the ECHR, at that point to be read in the light 

of Christine Goodwin.1060 Hence, the House of Lords declared the incompatibility of Section 11(c) 

with Articles 8 and 12 of the European Convention on Human Rights.1061 The decision was 

welcomed, even though it has been criticised for being inconsistent and contradictory in many 

respects.1062 

Bellinger was a complex decision to render, as too many were the public interests in tension with the 

fundamental rights of trans people.1063 Firstly, in the main opinion delivered by Lord Nicholls of 

Birkenhead, the House of Lords described the importance of “sex” as a criterion for the conferral of 

a legal status. The stakes associated with such a status were considered too high, and therefore gender 

self-ascription was considered to be unacceptable by the House of Lords from the start.1064 While 

                                                        
1054 Sandland, 2003: 196. 
1055 Legal scholar Gonzalez-Salberg refers to this attitude as acceptance of the transsexual, and rejection of the 
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1059 Bellinger v Bellinger [2003] UKHL 21; [2003] 2 AC 467. As already mentioned in Section 3.3.1, the petitioner, Mrs 
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society – and marriage – were changing,1065 and the law was already providing some limited forms 

of recognition (for example, in anti-discrimination law),1066 interpreting the discussed law as 

including post-operative transsexual would have been a step too far. Such changes were thought to 

be better made under competence of the legislative process.1067 Moreover, important policy choices 

were to be established. The primary of such choices was about the main criterion in granting 

recognition. The House noticed, indeed, that not all transsexual people desire gender confirmation 

surgery (in its many forms). It also highlighted that transsexual people might be coerced into 

involuntary medical treatments if the law were to impose surgery as a precondition on recognition.1068 

Yet, an externally assessable criterion to determine recognition was considered necessary to balance 

the fundamental rights of transsexual people vis-à-vis governance needs. Regardless, this was 

considered to be for the legislator to decide.1069 

Despite the deference to the legislative power, the decision hints at a possible balance. Reading the 

reasoning, it becomes clear the position of the House of Lords. Gender reclassification (1) must be 

based on externally assessable criteria and not on self-assignment, given the importance of gender as 

a legal category; (2) must not involve mandatory surgical treatments on primary sexual characteristics 

(even though nothing is said of other medical treatments, such as hormonal therapy or surgeries on 

secondary sexual characteristics); (3) must be given to those persons who have the urge to change 

their body to reflect their identity in some way. 

3.5. The Gender Recognition Act 2004 and its Rationales 

3.5.1. The Process towards the Gender Recognition Act 2004 

Right after the ECtHR decisions in Christine Goodwin v. UK and I. v. UK, the UK Government took 

action. It announced their intention to introduce legislation to recognise the acquired gender of 

“transsexual people who can demonstrate that they have taken decisive steps towards living fully and 

permanently in the gender acquired […] making it possible for them to marry in their acquired 

gender.”1070 A Gender Recognition Bill was prepared. The main principles which informed the Bill 

seem to have been directly drawn from the previous jurisprudence. Indeed, using Lord Reed’s words, 

the Government envisioned a mechanism where gender recognition, now a fundamental right, was 

granted “as far as possible,” that is, in respect of the competing public interests and fundamental 
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rights relying on the stability of gender status. 

The Bill was first approved by the Joint Committee on Human Rights of the House of Lords and the 

House of Commons. It held that the Government had to protect the fundamental rights of transsexual 

persons, following the Christine Goodwin, I, and Bellinger decisions.1071 On the other hand, the Joint 

Committee stressed the far-reaching consequences of gender recognition,1072 and the need for 

certainty in gender transition, in which the judicial process was seen as a key element.1073 At the same 

time, the Joint Committee underlined that – albeit not required – medical treatments would strengthen 

the case for recognition.1074 The Joint Committee recognised the importance of the Government’s 

action in preventing “life-style choices applications,”1075 and therefore found the interference by the 

medico-judicial process justified under the terms of Article 8(2) ECHR.1076 The Bill was explicitly 

referred to as a “sensible compromise.”1077 

The parliamentary debates show a similar reasoning. The Government expressed the importance of 

introducing a right to gender recognition. They stated that a system which recognised “transsexual” 

rights, had to exist to comply with Articles 8 and 12 of the ECHR. References to other countries 

experiences underlined the backwardness of the UK in this matter. The legislator described 

‘transsexuals’ as persons who underwent a hard and perilous journey to acquire the characteristics of 

the opposite gender, most of the time physically as well.1078 

At the same time, the opposition to the Bill was fierce, especially in the House of Lords. Gender 

recognition was seen as a de facto introduction of same sex-marriage.1079 Opposing Lords and MPs 

brought forward non-further specified “moral and constitutional reasons” opposing gender 

recognition. Moreover, they stressed the many concerns that changing of one’s gender identity might 

have caused in the administrative state.1080 Gender reclassification was perceived to be in conflict 

with freedom of religion, liberty of the churches,1081 public morality and safety (especially in 
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connection with the use of gender segregated facilities),1082 fairness in sport competitions,1083 the 

criminal prosecution system (especially with regard to gender specific offences),1084 succession rules 

to peerages,1085 and discrimination law in the field of employment.1086  

The Gender Recognition Bill was explicitly designed as a compromise between the opposing 

principles of fundamental rights and certainty of the legal categories. Interestingly, the process for 

gender recognition that the law provided, was explicitly designed to avoid that people may be source 

of gender troubles – so to say – on a whim. Quite outspokenly, the medicalisation of the entire 

procedure was relied on to protect the public interest in the stability of gender categories, which would 

be undermined in case of gender self-attribution. 1087 

In short, the Gender Recognition Bill manifests its nature of a compromise, as it aims to:  

“ensure that before [gender recognition] there is a process — which is essentially a 

judicial process—of recognition on the part of the state that a person's gender should be 

changed, it is right, proper and necessary that we are as certain as we can be that that is 

not a whim, a short-term preference or something that could be regretted later.”1088 

3.5.2. The Rules for Gender Recognition 

In 2004, the Parliament of the United Kingdom passed the Gender Recognition Act 2004, which 

granted the right to gender recognition under specific circumstances. The GRA provides one standard, 

and some ‘alterative’ routes to gender reclassification. Despite the technical differences among them, 

they share the fundamental understanding of gender recognition as a tool to welcome the instances of 

people who are of the ‘opposite’ gender and suffer from gender dysphoria. Gender Recognition Panels 

(GRP) are in charge of assessing the applications. Any gender recognition panel must be composed 

of at least one legal and one medical member.1089 The panel is a tribunal, and part of the judiciary of 

the UK.1090 Decisions are made behind closed doors, and no hearing is scheduled unless necessary, 

given the circumstances of the case.1091 The decision of the GRP can be appealed to the High 
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Court.1092  

When an application is successful, a gender recognition certificate is issued. With a full recognition 

certificate, the person becomes “for all purposes of the acquired gender.”1093 The birth register is to 

be marked and an entry is to be made in the Gender Recognition Register, to be kept by the Registrar 

General, not open to the public.1094 An array of rules follow about specific areas of the law – such as 

parenthood,1095 social security and pensions,1096 successions,1097 peerages,1098 trustees,1099 orders 

where expectation is defeated,1100 sports,1101 gender specific criminal offences,1102 and foreign gender 

change and marriage.1103 The red thread running through these rules is to ensure certainty of legal 

relations. At the same time, however, some cultural hostility towards trans identities can be perceived. 

For instance, the rules of succession to peerages, which are not altered by gender recognition, may 

show a resistance, in the more conservative strata of society, to gender transition. 

As for the procedure to obtain gender recognition, the first, standard, way is intended for the 

applicants who are of age (at least 18 years old), who “live in the other gender,” and lodge an 

application in the UK.1104 The requirements are (i) a diagnosis of gender dysphoria; (ii) having lived 

in the acquired gender for two years prior to the application; (iii) having the intention to live in the 

acquired gender until death.1105 The application must include a report by a registered medical 

practitioner, a psychologist or a doctor specialised in this field,1106 which specifies the details of the 

diagnosis of gender dysphoria.1107 If the applicant is undergoing gender confirmation treatments, or 

if such treatments have been prescribed or planned, these details must be provided as well.1108 The 

applicant must provide a statutory declaration about the intention to live in the acquired gender until 

death, and the successful completion of a two-year period in the other gender.1109 The applicant must 

                                                        
1092 Gender Recognition Act 2004, Sch. 1, Section 8. 
1093 Gender Recognition Act 2004, Sch. 1, Section 9. 
1094 Gender Recognition Act 2004, Sch. 1, Section 10; Para 3. The records on gender history will still be accessible by the 
public administration, for a plurality of purposes, and for certainty of the gender history of the individual (R. (on the 
application of C) v Secretary of State for Work and Pension, [2016] EWCA Civ 47, [2016] PTSR 1344). 
1095 Gender Recognition Act 2004, Section 12. 
1096 Gender Recognition Act 2004, Section 13. 
1097 Gender Recognition Act 2004, Section 14. 
1098 Gender Recognition Act 2004, Section 15. 
1099 Gender Recognition Act 2004, Section 16. 
1100 Gender Recognition Act 2004, Section 17. 
1101 Gender Recognition Act 2004, Section 18. 
1102 Gender Recognition Act 2004, Section 19. 
1103 Gender Recognition Act 2004, Section 20. 
1104 Gender Recognition Act 2004, Section 1. 
1105 Gender Recognition Act 2004, Section 2(1). 
1106 Gender Recognition Act 2004, Section 3(1). 
1107 Gender Recognition Act 2004, Section 3(2). 
1108 Gender Recognition Act 2004, Section 3(3). 
1109 Gender Recognition Act 2004, Section 3(4). 



 194 

also provide a statutory declaration on their marital status (including whether they are part of a civil 

partnership). Moreover, they must provide any other information or evidence that the Secretary of 

State or the panel may require.1110 Innovatively at the time of its adoption, the GRA does not impose 

bodily preconditions, such as hormone treatments, surgeries, or sterilisation. 

Marriage and gender categories, as should now be clear, are strongly interrelated. The legislator was 

most aware of it, and took into careful consideration the heterosexual structure of marriage, and, a 

short time after, the homosexual structure of civil partnerships.1111 In short, as argued in the literature, 

“the heterosexual matrix of marriage [was transplanted]” into the GRA.1112 This became clear in the 

possibility of the person to marry in the newly acquired gender, and in the necessity to terminate the 

previous marriage. There are no limitations to the right to marry in the acquired gender, except for 

the possibility of clergymen to avail themselves of a conscientious objection.1113 

Originally, if the applicant was married, this would result in no full gender recognition certificate. 

Instead, the panel had to issue an interim certificate, which entitled the applicant to obtain a 

declaration of nullity of marriage.1114 The same court which issues a decree of nullity of marriage or 

divorce, must produce a full gender recognition certificate at the same time.1115 With the Marriage 

(Same Sex Couples) Act 2013, trans applicants have obtained the possibility to continue their 

marriage. They must include a statutory declaration in their application in which they specify whether 

theirs is a marriage under the law of a UK jurisdiction where same-sex marriage is recognised.1116 

Such marriages are not to be dissolved if the applicant provides a statutory declaration of their spouse 

consenting to the marriage continuing.1117 If the spouse does not provide the statutory declaration of 

consent, the issuance of a full gender recognition certificate is prevented. An interim certificate will 

then be issued, which – as in the pre-same-sex marriage legislation – can be the basis for annulment 

or divorce. Similarly, when the applicant is in a civil partnership, which was available only to same-
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delay the issuance of the full recognition certificate for years. There is also a wide-spread hostility towards the idea that 
the feelings of the spouse should be given greater weight than the right to reclassification of the trans person. Some have 
complained that the veto makes the trans applicant more vulnerable to their spouse, with significant consequences in 
cases of emotional or physical abuse (Women and Equalities Committee, Transgender Equality (HC 2015-2016, 390) 
[46-63]).   
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sex couples until very recently,1118 the conversion of such a civil partnership into a marriage – or the 

end of it – is the essential condition on the issuance of a full gender recognition certificate. 

A few different routes to gender recognition had and have been foreseen by the legislator for special 

situations. The first one applied only for an initial period of two years after the commencement of the 

GRA.1119 It was designed to provide a ‘fast track’ procedure for the applications of trans individuals 

who had long been living in the acquired gender – six years or more. After giving evidence of having 

lived in the acquired gender for the pre-established time, either the completion of a non-further 

specified surgery on sexual characteristics or a diagnosis of gender dysphoria was required. In the 

latter case, the fast-track procedure applied only for six months after the commencement of the GRA. 

The applicants were required to provide the same evidence as the other applicants under this 

procedure, yet only one medical report (not two), specifying either the diagnosis of gender dysphoria 

or the treatments that had occurred, was demanded. As legal scholar Alex Sharpe clarified, this was 

assumed to be a reliable procedure for gender recognition – especially the surgical route.1120 

Another alternative route is the so-called ‘oversea track’, designed for those who had obtained gender 

recognition abroad. This provision is not thought to undermine the requirements of the GRA 2004. 

Indeed, the ‘mere’ recognition abroad is not considered sufficient to obtain a Gender Recognition 

Certificate. Instead, the applicants have to show that they have been reclassified in an approved 

country or territory,1121 a list which the Secretary of State is charged with to provide.1122 As the 

Explanatory Notes to the GRA specify, the procedure is designed to verify that the legislation of the 

country where gender recognition took place, is at least as rigorous as the GRA.1123 Moreover, the 

applicant must include the medical reports and statutory declarations that are specified for the normal 

route to gender recognition. 

Finally, the Marriage (Same Sex Couples) Act 2013 introduced the possibility of a simplified 

procedure.1124 Only one medical reference is required1125 for the people who were married, and 

                                                        
1118 The Civil Partnership Act 2004 (Section 1 and 3) provides that two people of the same-sex can enter a civil partnership. 
Opposite-sex couples are not allowed to enter a civil partnership. On 27 June 2018, the law has been declared incompatible 
with Article 8 and Article 14 of the European Convention on Human Rights in the case of R (on the application of Steinfeld 
and Keidan) (Appellants) v Secretary of State for the International Development (in substitution for the Home Secretary 
and the Education Secretary) (Respondent) [2018] UKSC 32. At the moment, the Gender Recognition Act 2004 remains 
unchanged, but modifications will be carried out by the legislator. 
1119 Gender Recognition Act 2004, Section 27. 
1120 A Sharpe, ‘Endless Sex: The Gender Recognition Act 2004 and the Persistence of a Legal category’ (2007) 15 
Feminist Legal Studies 57, 72. 
1121 Gender Recognition Act 2004, Sections 1(1)(b) and 2(2)(a). 
1122 Gender Recognition Act 2004, Section 2(4). 
1123 Explanatory notes to the Gender Recognition Act 2004, [15]. 
1124 Gender Recognition Act 2004, Section 3A. 
1125 Gender Recognition Act 2004, Section 3B. 
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preferred not to apply for gender recognition in order not to terminate their marriage.1126 Firstly, the 

applicants must be in a protected marriage or a protected civil union. Secondly, the applicant must 

have lived in the acquired gender for six years before the commencement of the amendment of the 

GRA;1127 they must continue to live in the acquired gender at the time of the application, and have 

the intention to continue in that gender until death.1128 The medical preconditions remain the same: 

gender dysphoria or having undergone surgical treatment for the purpose of modifying sexual 

characteristics.1129  

3.5.3. The Importance of the Body and the Subject of Recognition 

The GRA is based on the idea that the trans condition is permanent and objectively assessable. The 

assumption is made that the diagnosis and investigation can screen out ‘good’ – essentially, 

transsexual – from ‘bad’ – “whimsical” – applicants. As said, the GRA medicalises and pathologises 

the trans condition in a way, which, prima facie, does not seem to involve the body. Sandland has 

argued that this represents a “shift from sex to gender,” and “a move from biology to sociology and 

psychology.”1130 Accordingly, the GRA has abolished the distinction between sex and gender from a 

legal and literal point of view, making gender – in its performative dimension – the fundamental 

criterion of legal gender classification.1131 The law was said not preclude the possibility of “men with 

vaginas and women with penises.”1132 Yet, the subject of recognition is definitely assumed to have 

specific bodily characteristics. Moreover, besides the insistence on the body, the Gender Recognition 

Act 2004 establishes a disciplinary mechanism of subject creation with its gender-ascriptive logic, 

with the characteristics of hierarchical observation, norm creation, and sanction. In doing so, a process 

of subjectification takes place through the mechanism of rights similar to the ones in Italy and France. 

Firstly, the text and the preparatory works of the GRA, built around a pathological definition of the 

trans condition, demand a significant surveillance of the body.1133 To begin with, even though gender 

confirmation treatments are not requested by the GRA, the government expects them to occur.1134 In 

fact, throughout the parliamentary debates, the applicant was repeatedly described as desiring such 

                                                        
1126 Gilmore, 2003: 197. 
1127 That is, before the commencement of Section 12 of the Marriage (Same-Sex Couples) Act 2013. 
1128 Gender Recognition Act 2004, Section 3A(4). 
1129 Gender Recognition Act 2004, Section 3A(5). 
1130 R Sandland, ‘Feminism and The Gender Recognition Act 2004’ (2005) 13 Feminist Legal Studies 43, 47. 
1131 S Whittle, L Turner ‘“Sex Changes”? Paradigm Shifts in ‘Sex’ and ‘Gender’ Following the gender Recognition Act’ 
(2007) 12 Sociological Reserch Online [8]. 
1132 Sandland, 2004: 61.  
1133 Sharpe, 2007. 
1134 Sharpe, 2007: 72. Here, Sharpe also cites a meaningful passage from the House of Commons’ Hansards, where the 
Minister David Lammy explained that “ultimately, [trans people] have surgical treatment if it is viable.” 
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treatments, the presence of which was thought to strengthen the case for gender recognition. The lack 

of physical requirements is mostly to protect people who cannot physically transition, rather than 

those who do not desire it. Secondly, the alternative routes to gender recognition included the 

possibility to obtain reclassification on the basis of having “undergone surgical treatment for the 

purpose of modifying sexual characteristics.”1135 In the standard route to gender recognition, if no 

surgery has been performed, the applicant should still provide a medical report explaining why “no 

further surgery was undertaken.”1136 The third aspect concerns the possibility of seeking the 

annulment of marriage if a spouse “is a person whose gender at the time of the marriage had become 

of the acquired gender under the GRA 2004,”1137 should the other spouse not have known of such a 

condition. According to Sharpe, this underlines the fundamental idea that the ‘true gender’ is linked 

to biology.1138 

In a similar vein, the concrete application of the Act by Gender Recognition Panels seems to be based 

on the surveillance and the examination of the physical characteristics of the applicant. As said, 

Gender Recognition Panel deliberations remain confidential. However, a few instances confirm this 

hypothesis. For instance, in the 2015 Carpenter case,1139 the Queen’s Bench Division of the High 

Court stated that surgery – albeit not legally required – is an essential and irreversible step in 

transition. As such, the Queen’s Bench reports that, in general, gender confirmation surgery is seen 

as “overwhelming evidence” of the existence of gender dysphoria and of the commitment to live in 

the desired gender until death.1140 Moreover, the High Court expressed a doubt about the concrete 

possibility of obtaining a diagnosis of gender dysphoria, and the medical reports required for gender 

reclassification, in the absence of any treatment to modify sexual characteristics.1141 The centrality of 

physical examinations also became apparent from the field-work of activists, which highlighted how, 

if no medical treatments take place, Gender Recognition Panels assume a suspicious and pedantic 

attitude, and seize every opportunity to single out inconsistencies in the desired level of physical 

transformation.1142 In short, the figure of the transsexual can be said to still be very much present. 

                                                        
1135 Gender Recognition Act 2004, Section 3A (5). It should be noted that since no definition of ‘surgery’ is provided, 
non-genital surgery may also suffice. 
1136 Guidance on Completing the Standard Application Form for a Gender Recognition Certificate, T451 (2016) 14; 
Gender Recognition Panel (GRP) Guidance on Completing the Application Form for a Gender Recognition Certificate, 
Section 6. 
1137 Matrimonial Causes Act 1973, Section 12(1)(h), added by paragraph 5, Sch. 4, of the Gender Recognition Act 2004. 
1138 Sharpe, 2007: 74. 
1139 Carpenter v Secretary of Justice [2015] EWHC 464 (Admin); [2015] 1 WLR. 
1140 Carpenter v Secretary of Justice [23]. 
1141 Carpenter v Secretary of Justice [20]. 
1142 Women and Equality Committee, 2016: [37]. See also Written evidence submitted by Scottish Transgender Alliance, 
Equality Network to the Transgender Equality Inquiry, [18]. 
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Be that as it may, it seems undeniable that the Gender Recognition Act 2004 established a mechanism 

of hierarchical observation. To start with, doctors – in charge of the diagnosis – scrutinise, compare, 

and ultimately have a fundamental say in the approval or rejection of gender recognition. They almost 

act as gatekeepers, as the law requires them to. Subsequently, the Gender Recognition Panels are in 

charge of determining the outcome of the application. They check the medical requirements, and 

ultimately also the lived gender of the applicant. In keeping with gender norms – minute, specific, 

and performative – the trans person worthy of gender recognition is defined. This examination is of 

course contented with the sheer phenomenality of such norms. The performance of them in its 

superficiality is all that is required. Obviously, this insistence on the performance of acts closely 

resembles the focus on deeds, rather than on doers, highlighted by Butler. This subject is 

differentiated from the one who does not deserve gender recognition. In the legal imaginary, the 

‘undeserving’ individual is the whimsical subject, who wants to transition as a mere life-style choice, 

and is not compelled by an irresistible internal urge. Finally, the violation of norms can be sanctioned, 

specifically by the denial of gender recognition. As observed in the introduction, this disciplinary 

power develops by means of the very right of the person, again revealing how such a normalisation 

may take place through the mechanism of rights. Fundamental rights, also in the English jurisdiction, 

allow the individual to define their own identity, and escape the gender assigned at birth. Conversely, 

they subject the individual to the congeries of norms that characterise the exercise of the disciplinary 

power. 

The applicant is required to perform a gender – be it male or female – permanently. This is assessed 

already in the pre-judicial phase. At this stage, failing the medical criteria to obtain a diagnosis of 

gender dysphoria or living the real-life test in a non-normative way may still cause exclusion from 

the procedure. Thereby, it jeopardises access to the legal phase of gender transition. As for the judicial 

phase, applicants have reported intrusive questions from Gender Recognition Panels about “your 

family life, your love life, your sex life, how you felt as a child.”1143 Applicants also underlined a 

perceived need to conform to accepted gender narratives in order to obtain reclassification.1144 Other 

trans people, not responding to the established characteristics of femaleness and maleness, reported 

that they did not bother to apply.1145 

Therefore, a process can be witnessed in which subjects intelligible by law are defined by law itself. 

The norms are a given; Individuals have little choice but to conform to them, or to reject, them 

                                                        
1143 Hines, 2013: 57. 
1144 Hines, 2013: 57. 
1145 S Hines, ‘Recognizing Diversity. The Gender Recognition Act and Transgender Citizenship’, in Hines S, T Sanger 
(eds) Transgender Identities. Towards A Social Analysis of Gender Diversity (Palgrave Macmillan 2010) 100. 
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together with gender recognition. In this sense, the law seems to engage in a process that “not only 

reflects a gender binary, but reproduces it anew.”1146 As expressed in the literature,1147 in doing so, 

the Gender Recognition Act 2004 goes further than recognising the applicant. It creates the 

subjectification – in the form of a trans identity very close to transsexuality – that it recognises by 

establishing a clear normative framework which separates intelligible from unintelligible applicants. 

Through the disciplinary mechanism, this subject is essentially ‘carved into’ the bodies of the 

applicants. 

3.6. Gender: A Variable Status 

The Gender Recognition Act 2004, despite establishing that the acquired gender is valid “for all legal 

purposes,” provides a list of statutory exceptions to this rule in the field of parenthood,1148 

discrimination,1149 succession1150, inheritance of peerages,1151 gender specific offences,1152 trustees, 

and personal representatives.1153 Under certain conditions, sport was also excluded from the general 

rule of recognition for all legal purposes.1154 Here, the recognised trans person is still treated as a 

member of their birth assigned gender. A situation where legal gender is ‘biologistic’ for certain 

purposes, whereas it is gender identity based for others. In the following, some aspects of this 

phenomenon will be explored in detail. This does not aim to be an exhaustive list. Rather, it provides 

a few examples useful to describe a mechanism of balancing which functions to define gender 

according to the rights and interests at the stake. Importantly, in doing so, this mechanism derogates 

from general rules of recognition.1155 We need to emphasise that the ‘variability’ of the status has by 

no means been introduced by the Gender Recognition Act 2004. Indeed, forms of recognition for 

specific purposes were common also before – for instance, the applicant in Chief Constable of the 

West Yorkshire Police v A and another (No 2), who was recognised as a female for the purpose of the 

selection. 

English law is rather different from the laws of France and Italy from this point of view. In the latter, 

the legal status of the subject is, at least ostensibly, unified; once gender identity is changed, there are 

                                                        
1146 Hines, 2010: 101. 
1147 C Gray, ‘The Genderqueer in UK Law: Why Current Laws Are Insufficient’ in Griffiths Anne, Sanna Mustasaari, 
Anna Mäki-Petäjä-Leinonen (eds), Subjectivity, Citizenship, and Belonging in Law. Identity and Intersections (Routledge 
2017). 
1148 Gender Recognition Act 2004, Section 12. 
1149 Gender Recognition Act 2004, Section 13. 
1150 Gender Recognition Act 2004, Section 15. 
1151 Gender Recognition Act 2004, Section 16. 
1152 Gender Recognition Act 2004, Section 20. 
1153 Gender Recognition Act 2004, Section 18. 
1154 Gender Recognition Act 2004, Section 19. 
1155 Such examples have been chosen because they stirred debate in the literature or before courts. 
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no express exceptions to it. Despite the official legal narrative, we have seen that some minor 

exceptions can in fact be found in Italy and France as well.1156 This being said, however, English law 

presents the peculiarity of being the only one in the sample in which the exception to the legal status 

of the person is so explicitly and copiously articulated. They include the exceptions given in the 

Gender Recognition Act 2004, but also a list of exceptions articulated in the case law. 

3.6.1. Undisclosed Gender History as a Ground for Annulment of Marriage: Politics of Disgust1157 

One example, which has been extensively discussed in the literature, are the rules imposed on trans 

people to disclose their gender history. Despite the possibility to marry in the acquired gender, the 

GRA also provides that a marriage is voidable if one of the spouses’ gender “at the time of the 

marriage had become the acquired gender under the Gender Recognition Act 2004,” 1158 and their 

spouse had no knowledge of the transition.1159 

This provision has attracted criticisms.1160 Indeed, it presupposes that withholding gender history may 

be harmful per se, while no other forms of personal background (such as disability, race, or 

reproductive capacity) must be disclosed for the validity of marriage.1161 The argument of justifying 

this disclosure on the ground of procreation is unconvincing. Indeed, if procreation was the issue at 

hand, why not require a disclosure of one’s reproductive status? Moreover, the failure to disclose 

sterility is not a cause of annulment per se.1162 The obligation to disclose gender history instead seems 

to be grounded in the idea that one may not want to marry and have sexual intercourse with a trans 

person.1163 This provision “bolster[s] the problematic notion that there is something of a yuk factor 

involved in sexual intercourse with transgender people. These are not normative ideas that the law 

should support.”1164 Be that as it may, for the purpose of this thesis, it is important to emphasise that 

trans people are treated different to cis people. Indeed, for the purpose of marriage, trans people seem 

to remain truly belonging to their birth assigned gender, the one to be disclosed for the validity of the 

union. Hence, the recognition for all purposes – as established by Section 9 of the Gender Recognition 

                                                        
1156 As for Italy, we have seen that individuals may be treated inconsistently with their legal gender in the case of prisons’ 
lodging and issuance of university ID papers: see Lorenzetti, 2017; Lomazzi, 2015; Dias Vieira, Ciuffoletti, 2015. As for 
France, we have seen that, for the sake of gender equality, trans people can be legally treated respectfully of their gender 
identity, but inconsistently with their legal identification (Court of Appeal of Paris, Pole VI, Ch. 5, 4 June 2015, n. 
12/08519, [JurisData 2015-014436]). 
1157 This section heavily relies on A Sharpe, ‘Transgender Marriage and the Legal Obligation to Disclose Gender History’ 
(2012) 75 The Modern Law Review 33. 
1158 Matrimonial Causes Act 1973, Section 2. 
1159 Explanatory Notes to the Gender Recognition Act, [42]. 
1160 Sharpe, 2012. 
1161 Sharpe, 2012: 35. 
1162 Sharpe, 2012: 35. 
1163 Sharpe, 2012: 36. 
1164 Sharpe, 2012: 39. 
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Act 2004 – is subject to an exception motivated by a specific assessment of the right to gender 

recognition vis-à-vis, in this case, an alleged right of their spouses to know their gender history. 

En passant, such an idea of transgender people as ‘unauthentic’ is also displayed in a few contested 

cases about the criminal liability of persons who did not disclose their gender history to their sexual 

partners.1165 The lack of disclosure was considered to be material for consent. They were therefore 

convicted of sexual assault by penetration,1166 and of having obtained sexual intimacy by fraud. This 

certainly represents a strong protection of sexual autonomy of cisgender people. On the other hand, 

it inaccurately portrays trans persons as deceivers. The profound meaning that gender identity may 

have for them, and the difficulty and dangers related to such a disclosure, are disregarded. 

3.6.2. Anti-Discrimination Law: Limits of the Equality Act 2010 and the Court of Luxembourg on 

Retirement Pensions 

The Gender Recognition Act 2004 amended the previous Sex Discrimination Act 1975, increasing 

the protection for recognised trans people in the field of employment.1167 The Sex Discrimination 

(Amendment of Legislation) Regulation 20081168 extended the protection to the provisions of goods 

and services.1169 The Equality Act 2010 repealed the (amended) Sex Discrimination Act 1975. It now 

provides protection from discrimination based on ‘gender reassignment,’1170 that is, “if the person is 

proposing to undergo, is undergoing or has undergone a process (or part of a process) for the purpose 

of reassigning the person’s sex by changing physiological or other attributes of sex.”1171 Such a person 

is referred to as ‘transsexual’ in the Act. As aforementioned, the Sex Discrimination Act 1975 granted 

protection to those people who were undergoing gender reassignment under medical supervision. 

This requirement has been removed now. The most recent Act provides protection against direct and 

indirect discrimination, harassment, and victimisation, in a variety of life aspects, such as 

employment, education, provision of services, and use of facilities.  

                                                        
1165 For a thorough discussion of this most interesting aspect, please refer to A Sharpe, Sexual Intimacy and Gender 
Identity Fraud. Refraiming the Legal and Ethical Debate (Routledge 2018); A Sharpe, ‘Criminalising Sexual Intimacy: 
Transgender Defendants and the Legal construction of Non-Consent’ [2014] Criminal Law Review 207; and A Sharpe, 
Expanding Liability For Sexual Fraud Through the Concept of active Deception: A Flawed Approach’ (2016) 80 Journal 
of Criminal Law 28. For a different normative view, please consult J Herring, ‘Mistaken Sex’ [2005] Criminal Law 
Review 511. For a comparative perspective, please refer to A Gross, ‘Gender Outlaws Before the Law: The Courts of the 
Borderlands’ (2009) 32 Harvard Journal of Law & Gender 165. 
1166 McNally [2013] EWCA Crim 1051; Sexual Offences Act 2003, Section 2. 
1167 Gender Recognition Act 2004, Sch. 6. 
1168 As a transposition of the Council Directive 2004/113/EC on Implementing the Principle of Equal Treatment between 
Men and Women in the Access to and Supply of Goods and Services OJ L 373/2004. 
1169 Sex Discrimination Act 1975, Section 29A. 
1170 Equality Act 2010, Section 7. 
1171 Equality Act 2010, Section 7(1). 
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As protection was given on the basis of “gender reassignment,” the question of who is protected (and 

who is not) immediately arose. During the parliamentary debates, the protection was determined to 

be granted “if one [had] change[d] one’s gender identity away from one’s sex toward the other, then 

one [would have] reassign[ed] one’s gender identity.”1172 Overall, the Government assured that the 

act would protect transition from its very inception.1173 

However, as professor Whittle pointed out, the formulation postulates permanence in the acquired 

gender, and was based more on a “put-upon definition, rather than the actual behaviour of trans 

people.”1174 As it currently stands, the Equality Act 2010 is unlikely to protect gender variant and 

non-binary trans persons.1175 The lack of physiological or other gender attributes objectively 

assessable consequently may be a further hindrance to protection from discrimination.1176 Surely, the 

abolishment of the requirement of medical supervision, which was previously contained in the Sex 

Discrimination Act 1975, demonstrated the intention to cover a wider category of people under the 

anti-discrimination umbrella. Yet, the emphasis on transsexuality and the gender binary seems to 

exclude non-medicalised and non-binary trans persons.1177 No case law has further clarified the 

question so far.1178 Despite the Gender Recognition Act 2004 being focused on the body, the 

difference between this piece of legislation and the Equality Act 2010 is evident, with the result that 

identities may be recognised under the latter, but not protected – and, as we saw, partially 

unrecognised – under the Equality Act 2010. 

The limits to the protection – and implicit recognition – granted by law becomes more evident from 

the limits to the anti-discrimination protection given to trans people. Firstly, the law authorises 

discrimination on the ground of “gender reassignment” in the provision of services if this constitutes 

“a proportionate means to achieving a legitimate aim.”1179 Such an exception regards the provision 

of separate services for persons of different sex, separate services differing for persons of different 

sexes, and single-sex services.1180 In the explanatory notes, the legislator gave the example of a lawful 

                                                        
1172 Public Bill Committee, June 11 2009, 2nd sitting, C. 167. 
1173 BA Hepple, Equality: The Legal Framework (Hart 2014) 61. 
1174 Public Bill Committee, June 2 2009, 2nd Sitting, C. 38-40. 
1175 K Monaghan, ‘The Equality Bill: A Sheep in Wolf’s Clothing or something more’ (2009) 4 European Human rights 
Law Review 512, 519. 
1176 C McCann, Legal Opinion in the Matter of the Women and Equality committee’s Inquiry Into Transgender Equality. 
Advice On Aspects on Transgender Discrimination and Equality Act 2010 (2015), [49]. 
1177 It is important to mention that the Women and Equality Committee, in its report on Trans Equality, has underscored 
that the Equality Act has triggered important social changes, and that it has been effective in encouraging employers to 
adopt a more inclusive attitude towards gender diverse people. Equally, there is a general idea that the Act protects only 
transsexual individuals, thus exposing gender diverse people. See Women and Equality Committee, 2016: [90-95]. 
1178 McCann, 2015: [47-49]. 
1179 Equality Act 2010, Sch. 3, Section 28. 
1180 Equality Act 2010, Sch. 3, Section 28(2). 
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exclusion of a “transsexual” person from group counselling for female victims of sexual assault, 

barred from participating to make the other attendants feel at ease.1181 Similarly, trans people may be 

excluded from communal accommodations.1182 

In a similar vein, the Equality Act 2010 preserves distinctions between trans and cis people in the 

workplace, allowing the discrimination of the former in – so to say – more sensitive areas. In such 

instances, being a cis person may essentially be considered as a genuine occupational qualification, 

as long as the exclusion of trans people represents a proportionate means to achieve a legitimate 

end.1183 For instance, a counsellor working with victims of rape could be lawfully required not to be 

a “transsexual” person, even if recognised, to cause the recipient of the service no further distress.1184  

Justified by the needs of other (cis) people, who were contrasted with trans ones, – even recognised 

– trans people may still be considered as members of their birth-assigned gender in certain 

circumstances. Leaving on a side any normative evaluation, it is interesting to notice that gender 

status varies according to the balance of the interests at stake. The variability of the gender status 

confirms, once again, the political dimension of gender categorisation. Legal gender identity becomes 

a means to achieve a result.1185 

                                                        
1181 Explanatory Notes to the Equality Act 2010, [739-740]. 
1182 Equality Act 2010, Sch. 23, Section 3. 
1183 Equality Act 2010, Sch. 9, Section 1. 
1184 Explanatory Notes to the Equality Act 2010, [789]. 
1185 The discussion over the legal and moral legitimacy of such measure is too wide to be carried out in this thesis, hence 
it is not included. However, it is worth noticing that gender segregation, in its various dimensions, has been object of 
criticisms among scholars. It is interesting to notice that also among feminist scholars gender segregation has received 
criticisms. From a more ‘practical’ point of view, then, one may firstly question whether gender segregated facilities are 
safer in the first place. As legal scholar Case, arguing for gender de-segregation from a feminist perspective, has pointed 
out with regard to toilets, an “awful lot” of crimes against women, perpetrated by men, take place in toilets which are 
segregated. The simple symbol of a woman on the entrance door seems unlikely to keep anyone safer (MA Case, ‘Why 
Not Abolish the Laws of Urinary Segregation?’, in Molotch Harvey, L Noren, Toilet. Public restrooms and the Politics 
of Sharing (NYU Press 2010) 222). Also queer scholars have largely criticised gender segregated spaces as a way to 
prevent violence. Firstly, as queer and legal scholar Chambers argued with reference to segregation of activities in a rape 
relief centre, assuming that trans women constitute a threat to cis women, besides being unsupported, relies on the 
essentialist assumption that persons will act as members of their birth assigned gender in the future (Chambers, 2007: 
327). Of course, besides remaining unproven and stereotypical, such a position also seems to be problematic from a purely 
feminist point of view. Indeed, in such a discourse, “biology” becomes destiny again, and reproduces the dynamics of 
signification that feminism itself has faced and addressed. In embracing an essentialist understanding of gender, this 
position becomes problematic because it “produces gendered subjects along a differential axis of domination” (Butler, 
1999: 3). In other words, it reproduces gender inequalities even though the subjects which are produced are different from 
those which feminism has tried to dis-embed. In fact, the very existence of gender segregated facilities, along with 
enforcing mechanisms, may also, as some commentators have highlighted, reinforce a narrative which repeats gender 
stereotypes, describing women as fragile subject, and men – always ‘biologically’ understood – as “sexual predator” 
(Greenberg, 2012: 79). Moreover, the idea that gender segregation is a key to anyone’s – women’s – welfare furthermore 
becomes problematic because it unifies the experience of women, with an approach which erases the many intra-gender 
differences that are experienced. The various axes of domination intersecting within the identity of women are completely 
erased in this sense in the narrative of gender segregated facilities. This is the position that intersex activist and researcher 
Koyama has expressed about the issue of trans inclusion, when she reiterated that assuming that all women’s experience 
is similar is, in itself, a racist assumption, and that the presence of a “penis” as a threat should be a trigger as much as the 
presence of “white skin” (E Koyama, ‘Whose Feminism Is It Anyway? The Unspoken Racism of the Trans Inclusion 
Debate’, in Stryker S, S Whittle, The Transgender Studies Reader (Routledge 2006) 703). It is also to be mentioned that 
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In other instances, anti-discrimination law has proven successful in expanding the rights of trans 

people. Here, they were treated as belonging to the acquired gender, despite the lack of recognition 

under the GRA. Albeit in a ‘progressive’ sense, anti-discrimination law has been, in these cases, a 

vehicle for the instability of the gender status. This has been the case in the area of pensions and social 

security, where the right to retire according to their gender identity even to unrecognised trans people 

was eventually granted by the European Court of Justice. In the 2014 case MB v Secretary of State 

for Work and Pensions,1186 a non-recognised, post-operative transwoman lodged a claim for having 

her gender specifically recognised for pension purposes. She had not applied for a gender recognition 

certificate, as she neither wanted to divorce her wife (whom she married as a male),1187 nor transform 

her marriage into a civil union. Reaching the pensionable age in the female gender, she was faced a 

refusal, as she was still legally considered male. 

The Court of Appeal rejected her request and underlined that the mechanism for gender recognition 

must be informed by the Gender Recognition Act 2004. Yet, as established in Goodwin,1188 the 

preconditions on gender recognition must be justifiable under a proportionality test. As the Court held 

that States have a legitimate interest in excluding same-sex marriage, the limitation was judged to be 

legitimate.1189 The applicants lodged an appeal before the Supreme Court of the United Kingdom, 

which filed a preliminary reference to the ECJ, asking whether the requirement of marriage 

dissolution was in contrast with the principle of equality.1190 

On 28 June 2018, the CJEU clarified that the principle of sex equality, enshrined in directive 79/7, 

Article 4(1), read together with Article 3(1)(a) and Article 7(1)(a), precludes national legislation 

which requires a person who has undergone physical, psychological, and social change of gender – 

as established by internal law –, but not dissolved their marriage, to retire at the age conforming to 

their birth assigned identity.1191 The Court found that married trans people were directly discriminated 

on the ground of sex, as they were treated less favourably than cis people, who can retire conforming 

to their gender irrespectively of their marital status.1192 The Court considered that the trans people 

                                                        
gender segregation, if – for the sake of the argument – capable of protecting cis women from violence, nonetheless ignores 
the forms of violence that can take place in single-sex spaces. Also, the forms of violence sufferance by trans women are 
ignored (as well as the violence of men on other men). This is to say that, instead of eradicating violence, gender 
segregation seems more apt to shift it on the shoulder of some women (cis women who may be victims of other women, 
or trans women). This shift undeniably creates a hierarchy of violence, which protects some women better than others, 
whose sufferences seem to be deemed less worrisome than others’.  
1186 MB v Secretary of State for Work and Pensions [2014] EWCA Civ 112, 2014 WL 3671754. 
1187 At the time of the facts, the Marriage (Same Sex Couples) Act 2013 had not been passed. 
1188 MB v Secretary of State for Work and Pensions [13]. 
1189 MB v Secretary of State for Work and Pensions [21]. 
1190 MB v Secretary of State for Work and Pensions [2016] UKSC 53. 
1191 Case C-451/16 (Grand Chamber) MB v Secretary of State for Work and Pensions [2018], [53]. 
1192 MB v Secretary of State for Work and Pensions [36-38]. 
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and cis people were comparable for the purposes of the case. Indeed, the pension scheme at stake had 

the purpose of protecting people from the risks of old age, irrespective of their marital status, which 

was irrelevant for the retirement purpose.1193 

3.6.3. Gender Segregation in Prison 

The rules on gender recognition may also be subject to exceptions in the gender-segregated UK 

correction system.1194 This form of variability of the gender status is apparent in the 2009 case R v 

Secretary of State for Justice.1195 A pre-operative legally recognised transwoman asked to be moved 

to the female section of the estate corresponding to her lived gender identity. She was serving a 

sentence for an attempted rape on another woman. Because of her trans identity and criminal history, 

she was confined to a protected wing of the male ward of the prison. Despite being recognised under 

the GRA, she faced rejection from the prison’s governor. The reasons behind such a decision were 

related to the specifics of her gender and criminal history, and to possible reactions of the other 

inmates. Basically, evaluations concerning her safety, as well as that of the other inmates, suggested 

the Governor to reject her application.1196 

When she asked for judicial review, the Queen’s Bench Division of the High Court determined that 

her right to private life (Art 8 ECHR) had been violated, as her right was limited in opposition of the 

law. Indeed, several, concrete, aspects of their history and psychology were evidently misjudged.1197 

No violation was found of Article 14 ECHR, as the Court considered that a pre-operative trans man 

would have been treated the same, using the comparator of a trans person, instead of a cis one.1198 In 

terms of domestic law, the Queen’s Bench found the decision of the prison’s governor to be 

unreasonable under Wednesbury, as very important factors of prison management and their history 

were not taken into consideration.1199 Importantly, however, the Queen’s Bench did not rule that it 

was unlawful per se to treat a female by law as a male. Rather, it established that, in the specific 

circumstances of the case, the reasons given by the prison’s governor were either too restrictive of 

the rights of the plaintiff, or patently unreasonable. The decision actually leaves open the possibility 

                                                        
1193 MB v Secretary of State for Work and Pensions, [43-44]. 
1194 The Prison Rules 1999, Section 12. According to the recent ‘Transgender Prisoners’ report by the UK Parliament 
(2016), 70 transgender persons are currently reported to be held in 33 of the 123 UK prisons, with a ratio of 0.8 transgender 
prisoners per 1000 inmates (see also the official statistics of the Ministry of Justice, Prisoners Transgender Statistics 
March/April 2016 (2016)). 
1195 R. v. Secretary of State for Justice [2009] EWHC, [2009] H.R.L.R 35. 
1196 R v Secretary of State for Justice [22]. 
1197 R v Secretary of State for Justice [49-50; 59; 60]. 
1198 R v Secretary of State for Justice [80]. 
1199 R v Secretary of State for Justice [85]. 
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that, should the reasons for treating a person legally classified in the female gender as a male be 

sufficiently valid, this would be legitimate. 

Indeed, in the 2011 The Care and Management of Transsexual Prisoners (PSI 0712011) guidelines, 

the Ministry of Justice specified that, in most cases, prisoners ought to be located according to their 

legal classification. Exceptions were provided for in the light of risk management, after the 

assessment of a multidisciplinary team.1200 The placement based on legal gender could only be 

refused on security grounds.1201 Interestingly, these dispositions only applied to transwomen, as 

transmen were not believed to be at risk.1202 When a trans person was not legally recognised in the 

acquired gender, a panel would form to assess whether they could be moved to the estate most 

compatible with their gender identity.1203 These guidelines expired in 2015, but a new policy The 

Care and Management of Transgender Offenders was only issued in 2016. The underlying principles, 

however, seem to have been confirmed in a review of carried out by the Ministry of Justice in 

November 2016. The review makes clear that the assessment of these cases must be free of prejudices 

and stereotypes.1204 

Further problems may relate to the possibility of trans people to live completely in their gender 

identity – and, indirectly, also with regard to access to the therapies which may be necessary to ensure 

appropriate wellbeing and satisfaction with their bodies. The policy guidelines of 2011 specified, in 

detail, the limitations to gender expression to which trans people may be subjected. Overall, the 

guidelines highlighted the need to ensure adequate safety, of both trans and cis inmates, and security 

of the prison estate. The judiciary also had the opportunity to consider the limitations to the lived 

trans experience in one case, where the applicant lamented that she could not use the accessories and 

garments which would have been necessary for them to feel comfortable, which were reasonably 

considered to present risks for prison security, as they may have been used by other inmates for 

offensive purposes.1205 Gender expression, along with gender classification for the purposes of 

placement, may therefore be subject to a process of balancing as well. 

3.7. The Unstoppable Impetus (and Resistance) of Rights 

Recently, the Gender Recognition Act has been criticised by scholars and activists. Firstly, the 

diagnosis requirement has become increasingly contested because of its pathologising and 

                                                        
1200 Ministry of Justice, The Care and Management of Transsexual Prisoners, PSI 0712011 (2011) [4.2]. 
1201 Ministry of Justice, 2011: [4.3]. 
1202 Ministry of Justice, 2011 [4.4]. 
1203 Ministry of Justice, 2011, Annex 4. 
1204 Ministry of Justice, Review on the Care and Management of Transgender Offenders (November 2016). 
1205 R. (on behalf of Green) v. Secretary of State for Justice [2013] EWHC 3491 (Admin), 2013 WL622745. 
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stigmatising effect.1206 As trans individuals may have a reduced access to healthcare, obtaining a 

diagnosis may constitute a significant hurdle. Moreover, trans people have underlined that no one 

could be better qualified to determine their own gender identity than they themselves, demanding 

self-ascription to protect their dignity and autonomy. The insistence on the binary has also been 

questioned, as non-binary trans people complain of being left out the current framework for 

recognition. 1207 

Another criticism which has been addressed to the Gender Recognition Act has been the so-called 

divorce requirement.1208 However, this issue seems to have been resolved. The Court of Strasbourg 

did not provide effective protection. In Parry v. the UK,1209 the ECtHR declared the question 

inadmissible, as there was essentially no obligation on the contracting state to provide a form of 

continuance to the marriages ‘which have become’ of the same-gender. Subsequently, in Hämäläinen 

v. Finland,1210 the Court of Strasbourg made clear that there was no violation of Article 8 of the 

Convention in requiring mandatory divorce, as long as civil unions were available to the trans 

applicants. However, the introduction of the Marriage (Same Sex Couples) Act 2013, in force in 

England, Wales and Scotland, has reduced the impact of the ‘divorce’ requirement, limiting it to the 

jurisdiction of Northern Ireland.1211 Ultimately, the decision of the Court of Justice in MB v Secretary 

of State for Work and Pensions established that mandatory divorce may infringe the right to gender 

equality in its reflection on pension benefits.1212 

In a similar vein, protests have been raised against the need for a statutory declaration of the intention 

to continue the marriage after the transition of the trans person by the spouse. Should this declaration 

not be forthcoming, the trans applicant is forced to obtain an interim certificate, and subsequently 

seek annulment or divorce1213 – so-called spousal veto. On the one hand, law professor and trans 

activist Whittle pointed out that the law established no spousal veto, but simply a mechanism to 

protect the legitimate need of the spouse who may not be willing to continue their marriage.1214 On 

the other hand, legal scholar Dunne has also specified that the law allows the legitimation of a 

                                                        
1206 P Dunne, ‘Ten Years of Gender Recognition in the United Kingdom: Still a ‘Model for Reform’ [2015] Public Law 
530, 532. 
1207 Dunne, 2015: 537. See also Women and Equality Committee, 2016: [44]; Gray, 2017. 
1208 Dune, 2015: 533. 
1209 Parry v. the United Kingdom App no 42971/05 (ECtHR, 28 November 2006). 
1210 Hämäläinen v. Finland, App no 37359/09 (ECtHR, 16 July 2014). 
1211 Dunne, 2015: 535. 
1212MB v Secretary of State for Work and Pensions. 
1213 Marriage (Same-sex couples) Act 2013, Sch. 5. 
1214 S Whittle, ‘Sex, Love, and Consent. Gender Recognition in the Marriage (Same Sex couples) Act 2013’ 
(Whittl(e)ings, 3 November 2013) < http://whittlings.blogspot.com/2013/11/sex-love-consent-gender-recognition-
in.html> accessed 22 January 2019. 
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prejudice against same-sex marriages, and constitutes a hindrance on the path to gender 

recognition.1215 Surely, the spousal consent is a bitter pill to swallow. Activists have pointed out the 

manner in which it can possibly delay gender recognition for years, possibly leading to situations of 

hostility between spouses, and even domestic violence.1216 Finally, the minimum age requirement (18 

years) to apply for gender recognition, has also been targeted because underage trans persons are left 

without a relief.1217  Criticisms have also been addressed to the current anti-discrimination framework. 

As we have seen, the law reserves protection on the ground of “gender reassignment,” which is 

considered too narrow. 

Moreover, the exclusions from the provisions of goods and services, and the work limitations based 

on the concept of genuine occupational qualifications, have also been under fire, at times sparking 

debate within the very community of activists. For instance, the exclusion of trans people from gender 

segregated facilities has found supporters among women’s associations.1218 The “network of feminist 

activists” Women Analysing Policy on Women, while underlining the need to protect and safeguard 

trans people’s fundamental rights, expressed concerns about the consequences of embracing an 

elective, that is, with no external assessment, form of gender identity by law.1219  Such consequences 

extended to the access to single-sex services, to the exceptions to the principle of non-discrimination 

on the ground of gender reassignment provided for in the Equality Act 2010, and to placing trans 

women in women’s prisons.1220 This feminist network argued, on the one hand, that there are 

situations where the presence of trans women can be a hindrance to the sense of safety and well-being 

of cis women per se. For instance, in shelters for survivors of gender violence, “group therapy 

sessions [may] not be open to trans women because other women may be less likely to take part if 

there is a trans woman in the group.”1221 Similarly, they argue that “women in prison [may be] 

extremely anxious about the prospect of being imprisoned alongside people who they perceive as 

male.”1222 For these reasons, the network opposed the de-psychiatrisation of the procedure, because 

                                                        
1215 Dunne, 2015: 535. 
1216 Women and Equality Committee, 2016: [49-52]. 
1217 Dunne, 2015: 535; Women and Equality Committee, 2016: [64-71]. 
1218 Women and Equality Committee, 2016: [88-132]. 
1219 Women Analysing Policies on Women (WAPOW), Evidence Submitted to the Transgender Equality Inquiry (19 
August 2015), [1.2] <http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/women-and-
equalities-committee/transgender-equality/written/19382.pdf> accessed 3 August 2018. 
1220 Wapow, 2015: [1.2]. 
1221 Wapow, 2015: [4.1]. In this sense, see also the position expressed in the Women’s Aid, Written Evidence Submitted 
by to the Transgender Equality Inquiry (21 August 2015) [9], 
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/women-and-equalities-
committee/transgender-equality/written/19625.pdf> accessed 3 August 2018. 
1222 Wapow, 2015: [7.3.3]. A similar position of support of the current law, which may exclude the use of women’s prisons 
to trans women, is also expressed in the Written Evidence Submitted by Prison Reform Trust to the Transgender Equality 
Inquiry (21 August 2015), [8] 
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allowing trans people who are “content with their physical sex” to be legally categorised as women 

could impair safety in women-only (that is, in their understanding, cis women) services.1223 Moreover, 

with reference to gender variant people, this feminist network also expressed concerns about people, 

who do not permanently identify in the female gender, having access to services or housing reserved 

for ‘women.’1224 A separate concern is about cis men pretending to be trans women to access single-

sex services and spaces, whose purposes would be much easier, the network argues, in case of gender 

election.1225 

These conflicting positions have been collected by the Women and Equalities Committee. A report 

has been produced for the use of the government.1226 On the one hand, the Committee recommended 

the adoption of an administrative, elective, form of gender recognition, along with a plurality of other 

reforms – less pertinent to the object of this thesis – concerning the protection of social rights and 

equality of trans people. On the other hand, no changes to the restriction of the Equality Act 2010 

were envisioned.1227 As a reply, the UK government has announced the intention to reform the Gender 

Recognition Act 2004,1228 and consultations are currently taking place to achieve a participated 

legislation. Apparently, this will not regard the provisions of the Equality Act 2010.1229 

4. Conclusions 

The interaction between fundamental rights and public interests, or between fundamental rights of 

trans people and competing fundamental rights, have shaped the mechanism of categorisation in 

English law. English law is firmly a binary system, where individuals must be categorised as males 

or females at birth, where intersex normalising treatments are relied on to determine the legal gender, 

and where individuals whose gender is not evidently male or female can be reclassified, not as a 

matter of a fundamental right to identity, but rather as a mechanism to preserve the stability of the 

binary. From this point of view, the legal status of intersexuality is largely similar to that of the French 

and Italian jurisdictions: the erasure of non-binary identities, and the reliance on normalising 

treatments to preserve the stability of gender categories. The scarce case law on intersexuality, indeed, 

                                                        
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/women-and-equalities-
committee/transgender-equality/written/19621.pdf> accessed 3 August 2018. 
1223 Wapow, 2015: [7.4.1]. 
1224 Wapow, 2015: [7.1.3]. 
1225 Wapow, 2015: [7.2.2.]. 
1226 Women and Equalities Committee, 2016. 
1227 Women and Equalities Committee, 2016: 79-80. 
1228 Government Equalities Office, Government Response to the Women and Equality Committee Report on Transgender 
Equality (2016) 10-11. 
1229 Government Consultation in Response to the Reform of the Gender Recognition Act (July 2018) 
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Consultation-document.pdf> accessed 3 August 2018.  
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is more concerned about preserving categories and the certainty of the individual status than anything 

else. If necessary, intersex normalisations can be relied upon for the purpose.  

As for trans identities, English law has long tried to contain and discipline them. Gender assignment 

was essentially stabilised to ensure legal certainty. This is very similar to the rationales expressed in 

France and Italy. Even though such a certainty was originally thought as limited to marriage – 

highlighting the heteronormative bedrock of gender categories –, it was soon extended to other areas 

of the law – such as criminal or anti-discrimination law. The Corbett doctrine became the general 

understanding of gender categorisation in English law. Despite a series of unsuccessful claims before 

the European Court of Human Rights, trans identity rights have nonetheless been the result of 

fundamental rights litigation. Firstly, partial recognitions – where individuals were treated 

consistently with their gender identity and expression – have been granted through the principle of 

sex equality enshrined in EU law. After having recognised in P. v. S. that being discriminated on the 

ground of one’s trans identity is a form of sex discrimination, the European Court of Justice has 

gradually expanded its protection. This jurisprudence urged English courts and legislator to treat trans 

people in consistence with their gender identity. This trend continues to this day. Gender recognition 

for anti-discrimination purposes has proved effective for a plurality of aspects, providing protection 

predating the formula offered by the European Court of Human Rights – based on Article 8 and 12 

ECHR. It has been limited to specific aspects where trans people were discriminated against. From 

this point of view, it did not provide a general right to personal identity. This was provided in the – 

later – doctrine of the ECHR, articulated in Christine Goodwin and I, grounded on personal 

autonomy. The condemnation of the UK by the European Court of Human Rights caused the House 

of Lords to make a declaration of incompatibility in Bellinger, and to accelerate the legislative process 

which led to the Gender Recognition Act 2004. However, still to date, the EU principle of anti-

discrimination is expanding its field of protection, and hence the scope of recognition. In short, the 

two sets of fundamental rights combined – autonomy and equality – have proven of great use: the 

former to grant a general right to gender recognition, the latter to expand its scope, and, to some 

extent, remove some preconditions. While this phenomenon is much harder to observe in Italy, we 

have noted a – much more limited – application of it in France.  

The grounds on which the fundamental right to gender identity have been limited are much more 

varied under English law than in France or Italy. Despite the presence of a debate on the connections 

between gender categories and anti-discrimination law going beyond heteronormativity in France, 

the number of public interests associated with gender categories is much higher under English law 

than Italy and France. No doubt, the preservation of heterosexual marriage and same-sex civil unions 
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had been among the principles in conflict with gender reclassification, and was the locus of fierce 

debate at the legislative, as well as judiciary, level. Yet, the Marriage (Same Sex Couples) Act 2013, 

and the 2018 decision of the Supreme Court on the right to opposite-sex couple to access civil unions, 

made the preservation of established forms of family an obsolete public interest.1230 

The control over the gender binary has been reasoned to be relevant in anti-discrimination, criminal, 

and family law. The chapter has further analysed cases where gender was considered central in 

administrative law matters as well, such as the provision of pensions, or the management of prison 

estates. In all these cases, not only some alleged public interests, but also competing fundamental 

rights, have been put forward to limit the recognition of trans identities. For example, the fundamental 

rights of the safety of fellow inmates or colleagues, the privacy of persons searched by the police, the 

protection of vulnerable women have all been weighted against trans rights. In this sense, gender 

recognition has been perceived as a potential ‘problem’ for the administrative state as a whole, and 

not only for the preservation of the heterosexual family. 

The Gender Recognition Act 2004 represents the balance between such rights and interests. The UK 

has provided a mechanism of control of sexual and gender diversity that can be described as 

hierarchical, normalising, and stabilising. Firstly, gender attribution and reattribution is taken from 

the individual, and given to ‘experts,’ be they doctors present at birth, or doctors and lawyers later in 

life. Gender election has been explicitly discarded. Secondly, the mechanism is normalising. It is true 

that the possibility of diverse combinations between anatomy and legal gender are ostensibly allowed 

under the Gender Recognition Act 2004. However, it is also true that we are not completely aware of 

the behavioural evaluations that are made by Gender Recognition Panels in the assessment of the 

individual applications. Consequently, we do not know how stereotypically ‘living in the other 

gender’ is interpreted. Nonetheless, this does not mean that trans identities are not normalising. A set 

of specific standards, norms, is given and assessed, and they are to be satisfied for the individual be 

included in the mechanism of recognition. These standards make the individual – mostly the trans 

individual – intelligible to the system, which allows the transition. In doing so, a gendered subject is 

created in the law, and enforced on the individual to a certain degree. This demonstrates anew, as was 

the case in Italy and France, how fundamental rights may themselves be normalising. 

The issue is still far from settled. The Gender Recognition Act 2004 is currently under a process of 

reform, where the usual contention is at play again. The reform is useful because it shows how not 

                                                        
1230 R (on the application of Steinfeld and Keidan) (Appellants) v Secretary of State for the International Development (in 
substitution for the Home Secretary and the Education Secretary). 
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only the claims of trans people, but also the opposition raised by others, alter according to the times. 

The religious-based, marriage-conservative, aspects, which were so prominent in the discussion on 

the Gender Recognition Act 2004, have substantially vanished. A narrative of opposing fundamental 

rights has replaced it as the main protagonist of the play. How such instances will be balanced, 

remains to be seen. However, the relinquishment of control over the binary now seems within reach. 
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CONCLUSIONS 

The comparison between the jurisdictions in this thesis is useful to conceptualise the role, creation, 

and enforcement of gender categories in the law. Reading the law on intersexuality in conjunction 

with the law on trans identity clarifies the intertwinement between pathologisation, medicalisation, 

and the law. Furthermore, it illustrates how such a mechanism impacts on individual bodies and 

identities. This thesis argues that all of the above is done in the pursuit of public interests and 

protection of some fundamental rights. This thesis has exposed a mechanism which, disciplining 

intersex bodies at birth and trans bodies later in life, reinforces and strengthens the gender binary. 

Gender categorisation in the law, it is now apparent, is not intended to be a representation of a reality, 

but an active and political endeavour of normalisation. Furthermore, in its comparative approach, the 

thesis foresees an evolutionary path towards the gradual relinquishment of control over individual 

identity, which may arguably considerably weaken, if not disestablish, the binary itself. 

Analytically, the combined reading of the law on intersexuality in the selected jurisdictions allows us 

to see the concrete effort made by the law to normalise bodies, and consequently legal identities. This 

mechanism is used, one can immediately understand, for the sake of the stability of gender categories 

and their ramification throughout the legal system. The law in France emphasises the role of intersex 

normalising treatments in gender assignment, as well as the exclusion of any intersex identity in a 

binary system. Italian law, in imposing normalisations through various strategies and denying the 

possibility of a non-binary gender, is more explicit in connecting the preservation of the legal binary 

with a narrative of pathologisation. English law is less telling in this regard, but still highlights the 

connection between normalisation and preservation of the binary. At the same time, English courts 

have made no secret of their attempt to stabilise the categorisation of intersex persons, allowing their 

reclassification even before the protection of gender identity. Indeed, the purpose of such 

reclassifications, as aforementioned, was to ensure certainty as to one’s gender status, rather than 

protecting the identity right of the person. 

As for the regulation of trans identity, the three jurisdictions can be read in two ways. The first reading 

is analytical. In this light, France strengthened the concept of civil status, and the relevant principle 

of inalienability: it highlights the importance of the clear and certain identification of each person for 

the purposes of the law. While the heteronormative, and then gender equality, rationales of gender 

categories are part of the process in France, such purposes are made more explicit in the laws of Italy 

and England. Italy almost exclusively focuses on the preservation of the heterosexual matrix of family 

law. English law concentrates on the plurality of purposes underlying gender categories. Legal gender 

categories are thus a tool to preserve control over individuals, to determine their set of legal positions, 
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in other words, their status. As the reading of English law suggests, while gender status is supposedly 

“for all purposes,” it is a fragmented status. In fact, all things considered, the three jurisdictions follow 

along the same line: one is faced with the existence of gender categories, often unproblematised. 

Furthermore, by means of queer theory, the heteronormativity of gender categorisation comes to the 

fore. However, in our increasingly complex legal systems, gender is a tool of governance which 

infuses many areas of the law. What is clear beyond doubt, is that the naturalisation of gender 

categories is a device to achieve political purposes. The naturalised status of gender remains central 

in the law, with a public, policy dimension to it. 

Strikingly similar is the way the selected jurisdictions enforce the binary. In all of them, we can find 

a disciplinary mechanism of supervision and control, which heavily impacts on human bodies. Such 

a mechanism has the aim to pursue the public interests or protecting the fundamental rights which 

underlie gender categories. As clarified throughout the chapters, Foucauldian philosophy can be 

relied on to understand this mechanism. In short, when faced with the great complexity of human 

bodies and identities vis-à-vis the relative simplicity of the binary, legal systems embarked on the – 

so to say – thankless task to modify the reality to meet its own objectives instead of changing the 

binary. 

From an ‘evolutionary’ point of view, the three jurisdictions represent three different stages of 

evolution towards gender election. Indeed, in all the jurisdictions, the balancing between principles 

has gradually shifted towards the protection of the identity rights vis-à-vis the competing public 

interests or fundamental rights. On this evolutionary path, the strictest model is represented by Italy, 

while France gets closer the one envisioned in the Yogyakarta +10 Principles. For the time being, 

England seems to be in the middle of this path. Accordingly, on the one hand, the comparison shows 

how entrenched the binary is within the law. On the other hand, it also shows how the binary can 

gradually be ‘weakened’ through the use of fundamental rights. As mentioned throughout the thesis, 

the fundamental right to gender recognition results in two effects: it allows individual identity to find 

expression, yet it is also the vehicle of rules, limiting such an expression.  

1. Maintaining the Binary 

1.1. At Birth: Normalising Intersexuality  

The efforts of the legal system to preserve the binary manifest at birth, where individuals are 

mandatorily assigned to the male or female gender. No exceptions to the binary can be found among 

the jurisdictions discussed. While there is no case law or legislation explicitly ruling out such a 

possibility in England or Italy, in France, the Court of Cassation has ruled out the premise – for now. 
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The highest court in France has stressed the importance of the binary in the law, as it serves legitimate 

purposes and it is a necessary element of social and legal organisation.1231 Even though only France 

officially ruled out a third gender on the basis of a public interest reasoning, in all three jurisdictions 

emerges the consciousness of the complicacies of ‘biological’ sex vis-à-vis the binary. In other words, 

gender categories at birth are unquestionably preserved and enforced not on the basis of a supposed 

belief in the naturality of the binary, but rather as a deliberate choice the function of which is to 

uphold a gender order.1232 At any rate, when exceptions to the binary were contemplated – such as in 

the French ‘third-gender case’ –, they remained limited to a paradigm of ascription. This means that, 

in order to be classified as ‘third gender’, certain externally assessable preconditions were to be met. 

In other words, even in the ephemeral option of a third gender, the fundamental mechanism of gender 

ascription managed by the public power remained unvaried, again proposing dynamics of 

signification that do not alter the regulation of individual identity by the state. 

In all three jurisdictions, individuals are not only mandatorily classified as males or females. In fact, 

the laws in these countries rely on physical normalisation for the purpose of stabilising gender 

assignment. The French instructions to officers of the civil status state in no uncertain terms that 

medical treatments are to be taken into consideration before assigning gender in the more uncertain 

cases.1233 While less explicit, the Italian and English jurisprudence hint at the role of medical 

treatments to make the ‘true sex’ of the person emerge. In doing so, they project a very positive light 

on the procedures of normalisation, primarily, of course, to the advantage of the registration. 

Therefore, the preservation of the binary at birth is based on a mechanism of law and medicine 

combined, of reliance of the former on the latter. Firstly, pathologisation is key to carry out the 

surgeries within a frame of legality. As long as normalising treatments are intended to cure an illness, 

and (substituted) consent is provided, there is no reason to doubt their legality. Secondly, as is evident 

in the opinion of the Italian National Committee of Bioethics, pathologisation is used to deny any 

ground for claiming an intersex identity. In turn, non-binary identities are explicitly said to present 

major complexities for a legal system built on the binary.1234 Hence, undeniably, pathologisation 

excludes the recognition of a third gender, for purposes which have to do with the system. While 

there is a growing awareness of intersex rights – especially at the international soft-law level –,1235 
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1235 Resolution of the Parliamentary Assembly of the Council of Europe 2191 (2017) on Promoting Human Rights and 
Eliminating Discriminations Against Intersex People, [1], [7]; EU Parliament, Committee on Women’s Rights and Gender 



 216 

there is still no right-based litigation, or enacted legislation, on the matter of intersex rights within 

the jurisdictions discussed. At the comparative level, exceptions seem to be present.1236 Fundamental 

rights, such as autonomy, bodily integrity, and gender equality have been relied on to curb the practice 

of medical management of infants. Yet, this is not the case among the jurisdictions discussed. 

1. 2. In Later Life: Normalising Trans Identity 

Trans identity shows that fixing the binary at birth does not prevent deviations from, and the 

instability thereof, in later life. The jurisdictions discussed in this thesis face this instability with 

judicial – or quasi-judicial – control over gender transition, and the imposition of preconditions to be 

met. All the jurisdictions can be traced back to the main model of gender ascription. Indeed, the 

common characteristic among them is the preservation of external controls over individual identity, 

albeit with different levels. This identity is ultimately taken from the sphere of control of the person, 

and its control is bestowed upon an external authority. 

The three jurisdictions presented in this thesis may be seen as three ‘nuances’ of this ascriptive 

paradigm. They could be placed on a spectrum which extends from a total denial of gender 

recognition – which had long been the case in all countries analysed– to gender election in pure form 

– where the determination of gender identity is left entirely up to the person. At the time of writing, 

France had achieved the ‘most advanced’ level – at which the apparatus of control is less intrusive 

with respect to the identity right of the person, with the law of 18 November 2016 introducing a 

behavioural test within a judicialised context. Indeed, all forms of medicalisation – such as psychiatric 

evaluation, hormonal treatment, and surgical modification or sterilisation – are no longer required.  

The UK Gender Recognition Act 2004 is located in the middle of this evolutionary path, as both 

behavioural and medical requirements are to be satisfied within an essentially judicialised framework. 

At its enactment, the Gender Recognition Act 2004 was certainly an advanced piece of legislation, 

for requiring neither hormonal, nor surgical, procedures. This no longer holds true, as demonstrated 

in the many human rights’ claims brought forward by trans activists. We do not know yet how the 

Gender Recognition Act 2004 will be reformed: regardless, activism for fundamental rights has been 

                                                        
Equality, Report of the 12 December 2016 on promoting gender equality in mental health and clinical research (2016/2096 
(INI)) [60 Resolution of the Parliamentary Assembly of the Council of Europe 1952 (2013) on Children’s Right to 
Physical Integrity, [2], [7.5.3]. Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, A/HRC/22/53 (2013), [88]; European Union Agency for Fundamental Rights, ‘The 
Fundamental Rights Situation of Intersex People’ (2015); European Commission, Trans and Intersex People: 
Discrimination on the Grounds of Sex, Gender Identity and Gender Expression (2012). 
1236 See for the jurisprudence of the Colombian Constitutional Court, Rubio-Marín, Osella: 2018. Furthermore, see the 
Malta Gender Identity, Gender Expression, and Sex Characteristics Act 2015 (T Ní Mhuirthile, ‘Malta’, in Scherpe J, A 
Dutta, and T Helm (eds) The Legal Status of Intersex Persons (Intersentia 2018).  
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strong and acted as an evolutionary force. Finally, the law in Italy can easily be classified as the most 

stringent in the sample. Behavioural, psychological, and physical preconditions are to be satisfied. It 

is important to note that surgery on primary sexual characteristics is no longer required, yet 

sterilisation is not explicitly ruled out. The procedure is so restrictive that, in fact, one may argue that 

it could hardly be compliant with the ECtHR decision in A.P., Garçon and Nicot v France, which 

finds sterilisation in violation of Article 8 ECHR regardless of the manner in which it is achieved 

(that is, hormonal or surgical). 

Yet, despite the differences between them, all three jurisdictions use a procedure of normalisation to 

a greater or lesser degree. Individual applicants are assessed to determine whether the standards of 

transness – that is, essentially, the narrative of a wrong body – as well as the ones of maleness or 

femaleness are met. They are thoroughly assessed through a medico-legal procedure – disciplinary in 

its form –, which ultimately creates subjects of recognition. In order to preserve the stability of gender 

categories, identities are impacted on and shaped. In the following, the differences and similarities 

between the jurisdictions are explored. 

As a side note should be emphasised the consequences of such normalisation. Firstly, no non-binary 

gender is given any form of recognition: identities are always limited to the male-female dyad. 

Secondly, such a dyad must be successfully performed in order to be recognised. This thesis, it must 

be said, does not analyse the effective internalisation of (trans)gender norms which trans persons are 

required to incarnate. While the use of strategic behaviours is far from out of the norm,1237 the 

internalised belonging to the acquired gender is a legal requirement. Thirdly, the law establishes the 

mentioned disciplinary mechanisms to ensure the binary. The disciplinary apparatus is precisely 

meant to enforce medical, psychological, and behavioural standards on the individual. 

2. Gender Categories, Public Interests, and Fundamental Rights 

The reasons behind such a control over individual bodies and identities is due to the vastly intense 

role of the gender binary within the legal systems. In all jurisdictions, there are many references to 

both genders in the law, which can hardly be summarised in this thesis. In fact, it would be a virtually 

impossible task to map with precision the references that the law makes to gender. For this reason, 

this thesis has concentrated on what the actors – such as judges, legislators, scholars, and government 

bodies – have focused on in their narrative. Reading the three jurisdictions in conjunction offers an 

informative account of the role and evolutions of gender categories in law. It allows us to conclude 

                                                        
1237 Hines, 2010. 
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that gender categories are essential for central principles of the civil status, such as determining the 

set of legal positions of each person, with ramifications in many areas of the law. Obviously, given 

the strong theoretical connections between the gender binary and heteronormativity, gender 

categories in the law often support heteronormative institutions (such as heterosexual marriage). 

However, as the discussion on gender equality has highlighted, the binary may also be relied upon to 

overcome the patriarchal – and heteronormative – structures of the law.  

In France, gender categories have been mostly justified with reference to principles of the civil status, 

primarily its inalienability. Here, the public interest in the preservation of the binary is somewhat less 

evident than in the other jurisdictions. Perhaps because of the traditionally succinct style of French 

jurisprudence, the much cited principle of the inalienability of the civil status has largely remained 

undefined. Additionally, when discussing the reform passed in 2016, the legislator did not completely 

clarify the role of gender categories in the law, limiting itself to re-stating the principles of the civil 

status that were already familiar. A hint of the heteronormative nature of the principle of inalienability 

of the civil status, when referred to gender, can be found in the opinions of the Advocate General to 

the Court of Cassation.1238 Finally, scholars have been quite explicit: the doctrine has firstly linked 

gender categories to the patriarchal structure of society, which includes the subordination of 

women.1239 Gender categories have subsequently been linked to the heterosexual structure of the 

family.1240 To date, this persists in the law on filiation, deeply entrenched in a biological discourse, 

but no longer in marriage.1241 Indeed, it has been open to same-sex couples since 2013.1242 Moreover, 

a level of utter prejudice against trans persons can be noticed in the debates, especially when 

references are made to cross-dressers keen on seeking gender recognition for the purpose of ‘their 

job’ – with no further specification. Apparently, the kind of ‘typical’ job cross-dressers are supposed 

to work is considered self-evident. 

In Italy, the principle of certainty of legal relations has been invoked in the older jurisprudence. 

However, the explicit preservation of the heterosexual structure of the family has represented the 

primary public interest for the preservation of control over gender categories. In the first cases dating 

back to the 1970s, the courts, and especially the Court of Cassation, stated that recognising a right to 

gender recognition would have been a threat to the heterosexuality of marriage and the structure of 

the family. The Court of Cassation conjured the possibility of “bizarre” situations, such as that of the 

                                                        
1238 See, for instance, Opinion of the Advocate General, in La Semaine Juridique – JCP 1984, 20222. 
1239 Lochak, 2008: 661-663. 
1240 Rassat, 1985. 
1241 Lochak, 2008: 672. 
1242 Law 17 May 2013, n. 2013-404. 
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transwoman who is already father of some children, and becomes mother of others in a new 

marriage.1243 Moreover, in these decisions, there was a clear reference to the possibility of persons 

being ‘tricked’ into what were considered homosexual relations.1244 Finally, in its 1979 judgment, 

when the legislator was invited to provide for a form of gender recognition in the light of the plights 

of trans persons, the Constitutional Court clearly referred– exclusively – to the limits of Article 29 of 

the Constitution, which protects the family as a natural society based on marriage.1245 Despite this 

overwhelming representation of heteronormative concerns, the jurisprudence – in  rare instances – 

also referred to other aspects, such as the gender specific duty to serve in the army.1246 

The legislator focused on marriage when a right to gender recognition was granted with law 164 of 

1982. Indeed, the only specific provision designed to coordinate the reclassification of the trans 

person regarded marriage law, and the so-called automatic divorce.1247 Similarly, concerns about 

marriage were addressed in the decision 161 of 1985 by the Constitutional Court.1248 Many years 

later, in the 2014 decision on the ‘automatic divorce’, the Court of Cassation explicitly stated that the 

key objective of law 164 of 1982 was to guarantee an adequate balance between the right to gender 

identity and the heterosexual structure of the family.1249 Moreover, in the following jurisprudence on 

the preconditions on gender reassignment, the principle constantly protected by the judiciary 

remained the heterosexuality of marriage.1250  

Finally, the limits imposed on gender recognition have been linked to a plurality of purposes in 

England. Heteronormativity has certainly shaped the evolution of the law on gender categories. Yet, 

it would be inaccurate to argue that only the preservation of institutional heterosexuality determines 

the control over the boundaries between categories. Surely, the Corbett doctrine was designed to 

ensure the presence of the “essential role of the woman” within marriage.1251 As aforementioned, a 

palpable homophobia was also detectable in the decision.1252 Yet, even though Corbett was focused 

on marriage, Ormrod J provided a general doctrine on gender as an essential criterion for the 

determination of the legal status. Indeed, he classified legal relations according to the role of gender, 

distinguishing those where gender was an essential criterion for legal relations from those where 

                                                        
1243 Cass. Civ., 15 April 1983, ord. n. 783, p. 1759. 
1244 Cass. Civ., 3 December 1974, n. 3948, p. 132. 
1245 Constitutional Court, 12 July 1979, n. 98. 
1246 Cass. Civ., 15 April 1983, ord. n. 783, p. 1759. 
1247 Article 2, law 164 of 1982. 
1248 Corte Costituzionale, 161/1985. 
1249 Court of Cassation, I Section, ord. 6 June 2013, n. 14329. 
1250 See chapter 2, Section 2.2. 
1251 Developed in Corbett v Corbett (Otherwise Ashley), and then applied, among others, in R v Moira Tan (1983); S.T. 
(Formerly J) v J; Bellinger v Bellinger and Another. 
1252 Sharpe, 2002: 89. 
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gender was irrelevant or even relevant, but not indispensable. In the much later Bellinger v Bellinger 

case, both the Court of Appeal and the House of Lords were crystal clear in underlining the many 

implications of gender recognition.  

The many implications of gender recognition already manifested in the first applications of the 

Corbett doctrine, in cases such as Moira Tan (gender specific offences) and White v British Sugar 

Corporations Ltd (employment discrimination). This has become even more evident in the anti-

discrimination case-law which followed the ECJ decision in P. v. S. Under the stimulus of EC law, a 

budding gender recognition was implied and granted to protect the right to equality of trans persons. 

This was particularly evident in KB v National Health Service Pension Agency and in Richards v 

Secretary of State for Work and Pension, where the gender classification was seen as a hard nut to 

crack within the framework of social security law. In Croft v Royal Mail Group, the implications of 

gender recognition affected the issue of decency and (alleged) need of safety in the use of segregated 

facilities. Similarly, in Chief Constable of the West Yorkshire Police v A and another (No 2), gender 

classification – and the control of it – was linked to the aim of decency and respect of fundamental 

rights of the searched persons. 

Similarly, the Gender Recognition Act 2004 is much more complex than its Italian or French 

counterparts. Surely, marriage has a central place in its structure, but many more aspects are regulated, 

spanning from succession to peerages to gender specific offences, sport competitions, and anti-

discrimination law. Despite its complexity, the Gender Recognition Act 2004 did not exhaust the 

theory where the gendered status could be litigated. Further cases were introduced, for instance, in 

the Equality Act 2010, with its provisions for the management of gender segregated facilities, 

communal accommodation, or jobs which require a high level of physical intimacy.  

Currently, the issue of marriage has lost importance in the debate about the reforms of the Gender 

Recognition Act 2004.1253 Reading the submissions to the Women and Equalities Committee of the 

House of Commons, it seems that the bulk of opposition is to be found in the need to preserve gender 

categories – and control over them – for the purpose of gender equality.1254 The shift that has taken 

place, in other words, is from an opposition to gender recognition based on a declared public interest, 

to the protection of competing fundamental rights. As aforementioned, such an understanding of 

gender equality can reflect a deep-seated heteronormative bias. It could not be otherwise, given its 

                                                        
1253 Indeed, one has to remember that the Marriage (Same-sex Couples) Act 2013 has, by and large, granted the same 
rights to same-sex couples. Recently, the Supreme Court of the UK has declared the right of different sex couples to 
register in civil unions R (On the Application of Steinfeld and Keidan) (Appellants) v Secretary of State for International 
Development (In Substitution for the Home Secretary and the Education Secretary.  
1254 See, in particular, the submission from the feminist network Women Analysing Policies on Women. 
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essentialising aspects – basically imprisoning trans persons in their birth-assigned gender – and the 

neglect of the many different forms of gender and sexual violence which may take place. It ignores 

the fact that sexual violence, which may as well take place within a same-sex context, is not prevented 

by gender segregated facilities. Of course, that is not to say that all gender segregation – nor, least of 

all, equality between women and men – necessarily builds on heteronormativity: other narratives can 

surely be imagined and embraced. Yet, in the opposition that has arisen against the weakening of the 

preconditions on gender recognition, a certain degree of heteronormativity can be detected. 

In conclusion, the preservation of the heterosexual family surely represents a central public interest 

in the preservation of gender categories and normalisation of gender and sexual diversity. While this 

is most apparent in Italy, where no same-sex marriage is present – and the very constitutional 

legitimacy of which is debated –,1255 this conflict can also be clearly perceived in England and France. 

In the latter two, however, the introduction of same-sex marriage has certainly diminished the 

importance of gender categories. Nevertheless, coordination between marriage and gender 

recognition still proves essential, as demonstrated in the case of the English protected marriages. 

Besides marriage, the rationales of gender classifications are not given equal voice in the three 

jurisdictions. In France, the reference to the principles of the civil status, being largely open-ended 

allow gender categories to be connected with many different, unwritten purposes. In Italy, besides 

scarce references in the early jurisprudence and the one-size-fits-all ‘certainty of legal relations’, the 

law has seldom mentioned anything but the preservation of heterosexual marriage. In England, gender 

categories have triggered a variety of administrative and legal problems, and a lot of different 

stakeholders are said to have conflicting interests (with heteronormativity surely being included). 

Sure, it is worth emphasising that, with the evolution of family law and the increased centrality of 

gender equality, also the rationales for controlling gender categorisation have evolved, and have 

adapted to the challenges presented by the new order. 

3. The Role of Fundamental Rights 

The seismic change in the protection of gender diversity is, no doubt, the product of fundamental 

rights law. This is evident in all three jurisdictions discussed in the thesis. As long as trans individuals 

were not bringing forward fundamental rights, but asking to be reclassified according to their lived 

gender, their applications were, despite some minor openings, consistently rejected. Grounding such 

a claim in a human right, be it the right to health or free development of personality, has forced courts 
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and legislators to produce a more informed case-law. The instances of trans persons could no longer 

simply be rejected and neglected on the basis of a biologistic narrative. Denial of fundamental rights 

had to be doctrinally discussed in the light of the principles, public interests, and, more recently, 

competing fundamental rights at stake. Fundamental rights’ claims have problematised what was 

deemed to be obvious: namely, the binary in the law, which had to be doctrinally justified in order to 

be preserved. 

The protection of intersex bodies, despite an increasing – yet, rather preliminary – awareness at the 

international and comparative level, has not been grounded in fundamental rights. While there are 

movements aimed at placing the protection of intersex persons within a fundamental rights 

framework, changes in the case law and legislation are still far from being achieved.1256 In fact, it 

would not be incorrect to argue that, at the moment, intersex persons are not protected at all. 

On the contrary, fundamental rights have been central in trans litigation, and made their appearance 

at different times in France, Italy, and England. In France and England, even though at different times, 

the right to gender recognition has been primarily grounded in the rights enshrined in the European 

Convention on Human Rights (ECHR), especially Article 8. The privacy-based right to gender 

recognition – essentially conceived as a right not to be ‘outed’ in one’s trans identity – was recognised 

by the jurisprudence of the Court of Cassation in 1992, after the decision of the ECtHR in B v France. 

In a similar vein, the pending decision A.P., Garçon and Nicot v France had a central role in the 2016 

reform. 

Similarly, England (in fact, the UK) passed the Gender Recognition Act 2004 following the 

autonomy-based ECtHR decision in I and Christine Goodwin and the House of Lords’ declaration of 

incompatibility in Bellinger v Bellinger. Here, a special role has also been played by the EU principle 

of gender equality. The ECJ jurisprudence, beginning with P v S, and national case-law influenced 

by it,1257 relied on the concept of gender equality to protect trans – mostly, transsexual – persons from 

unfair discrimination. Soon enough, however, the ECJ realised that the very lack of recognition 

                                                        
1256 This thesis does not aim to give a glimpse of the widespread activist network which is struggling for intersex rights. 
Even though such a study is still missing, it is nonetheless possible to provide a few, non-exhaustive, examples. In Italy, 
the lawyers’ association Rete Lenford – Avvocatura per i Diritti LGBTI is providing information and research, and trying 
to reach out, cooperating with other activist networks, in order to provide legal advise to intersex children, as well as 
providing guidelines to public bodies to halt surgeries in infancy. In France, we have seen the work carried out by, among 
others, Dr Moron-Puech and lawyers Pitcho and Petkova, asking the Comité Consultatif National d’Éthique to render an 
opinion on intersex surgery, as well as relying on Article 8 ECHR to achieve protection of intersex identity. Finally, in 
England, organisations such as IntersexUK or OII-UK (Organisation Intersex International in the UK) are working 
towards protection from intersex treatments as well.  
1257 The 2003 decision in Croft vs Royal Mail Group and the 2004 decision in Chief Constable of the West Yorkshire 
Police v A and Another, which were discussed in depth in the chapter about England. 
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represented a form of discrimination.1258 Unsurprisingly, this also occurred at the national level, in 

Croft v Royal Mail Group1259 and Chief Constable of the West Yorkshire Police v A and another (No 

2). However, the right to gender recognition, which has come to be – de facto – granted through 

gender equality principles, has never embraced a general right to recognition of one’s personality. In 

fact, it has always been applied to specific issues where the lack of recognition was a form of 

discrimination per se. This being said, gender equality litigation has proven very useful to expand the 

sphere of protection of gender identity case by case. No doubt, it has enlarged the sphere of 

recognition of trans identities. As said, this was particularly evident before the Gender Recognition 

Act 2004, but also more recently, with the 2018 decision of the CJEU in MB v Secretary of State for 

Work and Pension, where the pre-condition of celibacy to obtain gender recognition was deemed in 

violation of the principle of gender equality. As has become clear throughout this thesis, gender 

equality for the purpose of recognition of identity rights of trans persons has been virtually absent 

from the French case, and completely absent from the Italian one. However, the single case found in 

France on the protection from discrimination of a trans person implicitly recognised a trans identity. 

This reaffirms the potential of anti-discrimination law for trans identity rights. 

Among the jurisdictions discussed, Italy has represented a kind of exception, because it is the only 

country where the right to ‘sexual identity’ has been protected on the basis of the national constitution, 

giving it a different doctrinal standing.1260 In the parliamentary debates, the clinical condition of 

‘transsexual’ persons came prominently to the fore. The description of the dysphoric transsexual 

person, most eager to transform their body to acquire the shape associated with the opposite gender, 

is prevalent throughout the debate, and gender recognition was strictly linked to their health 

necessities.1261 As the reader will recall, the Constitutional Court, with its central decision 161 of 

1985, based a right to ‘sexual’ identity on the right to health (Art 32 of the Constitution) and individual 

free development (Art 2 of the Constitution).1262 

Fundamental rights have also played an important role in the assessment of the preconditions on 

gender recognition, which eventually brought about the constitutional interpretation of law 164 of 

1982 as excluding surgery on primary sexual characteristics. The earlier phase of the debate mostly 

built on the necessity of gender confirmation surgery on primary sexual characteristics. It took place 

                                                        
1258 KB v National Health Service Pension Agency and Richards v Secretary of State for Work and Pension. 
1259 In this case, the claim of the trans person was rejected. Yet, the Court of Appeal established criteria of recognition for 
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person, both as an individual and as a member of the social groups where their personality was expressed. 
1261 Chamber of Deputies, Proposta di legge ad iniziativa De Cataldo et al., 27 February 1980. 
1262 Constitutional Court, 6 May 1985, n. 161, [10]. 
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before lower courts, largely, if not entirely, focusing on the interpretation of the letter of the law, to 

understand whether some physical preconditions – namely, gender confirmation surgery – were 

imposed by the law itself.1263 In the later jurisprudence of lower courts,1264 a minor appearance of 

fundamental rights can be noticed. However, the debate on fundamental rights gained centrality in 

the 2015 decisions of the Court of Cassation1265 and the Constitutional Court.1266 In the decisions, the 

right to gender recognition without gender reassignment surgery was affirmed on the basis of Articles 

2 and 32 of the Constitution. Interestingly, along with these grounds, the right to gender recognition 

has been based on Articles 8 and 12 of the ECHR, in line with the European jurisprudence, as 

expressed in I and Christine Goodwin v UK and YY v Turkey. Autonomy and self-determination now 

seem to be the common ground for gender recognition in Europe. 

As remarked in the Italian literature, the legal reasoning behind the European, autonomy-based, 

model, and the Italian one, built on a combination of the right to health with free development, is 

quite different. Ultimately, they may represent two different approaches to the right to gender 

recognition. Even though there are considerations related to both individual liberty and wellbeing in 

both these approaches, the ECtHR built its argument around the idea of self-determination – coined 

as a ‘voluntaristic’ argument. The Constitutional Court of Italy, on the other hand, is said to have 

understood the human being in its complexity and its many components. The Italian doctrine, in other 

words, could be described as a holistic approach, where it is not only individual will that matters, but 

also the “complexity of the person”, taking into consideration medical findings as well.1267 As 

mentioned, it seems clear that the ‘European’ approach is closer to an elective model of identity 

attribution, while the Italian one leaves more room to paternalistic evaluations about the individual 

wellbeing. This is also the case because the Italian Constitutional Court seems inextricably linked to 

a medicalised understanding of gender identity, which looks at trans persons as fragile and needy 

beings, to be spared misery. Such a right, which has been confirmed in this form by the Constitutional 

Court in 2015 and 2017, then seems to be implicitly limiting to individual autonomy, and assumes 

the existence of external checks and controls. 

In conclusion, with regard to the rights of trans persons, the right to gender recognition seems to be 

strictly connected to the free development of the personality. To be clear, other rights have been  

relied on in the different jurisdictions, and have contributed to shaping the protection for gender 

                                                        
1263 Article 3, law 164 of 1982. See Rubio-Marín and Osella (2016). 
1264 Tribunal of Trento, ord. 20 August 2014, n. 220; Messina. 
1265 Court of Cassation, I Section, 20 July 2015, n. 15138. 
1266 Constitutional Court, 21 October 2015, n. 221. 
1267 Cartabia 2011, 291. 
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diverse persons. However, autonomy-based arguments have been central at the European level, and 

have been largely influential in the three selected jurisdictions. The evolution of the right seems to 

move towards gender election. Even though all systems remain within the framework of gender 

ascription, it seems undeniable that the positive emphasis on individual autonomy and free 

development may be a step towards the protection of autonomous determination of identity by 

individuals. 

4. Explaining the Balance 

How can we explain the differences in the balance in the various jurisdictions? A two-pronged 

explanation can be offered. Such an account confirms the importance of gender categories in the 

preservation of the heteronormativity of the system. Moreover, it underlines how a ‘hard’ core is 

consolidating the fundamental right to gender recognition. Firstly, the legal reforms in France, and 

their ‘liberality’, seem hard to separate from the changes taking place at the level of competing public 

interests: the introduction of the marriage pour tous in 2013 has certainly taken one of the main 

competing public interests off the table. In a similar vein, the reforms of the Gender Recognition Act 

2004, currently discussed at the legislative level, cannot possibly be separated from the changes 

taking place at the level of public interests. The introduction of same-sex marriage, and the extension 

of civil partnerships to different-sex couples, transformed one of the pillars of the regime of gender 

categories in England. In Italy, on the other hand, the strong heterosexuality of family law, fiercely 

defended by the Constitutional Court and grudgingly acknowledged by the Court of Cassation, seems 

to preserve a strong control over transition. Mapping the precise role of the binary in the law falls 

well outside the scope of this thesis. Suffice it to say that the ‘other’ main purpose underlying it, as 

expressed by the discussed jurisdictions – namely, the pursuit of gender equality – seems to be shared 

by all countries discussed here, and cannot, as such, be deemed a ‘game-changing’ element in 

explaining the difference in the balance.  

At the same time, the increasing importance attached to the right to self-determination – and in line 

with it, physical integrity – has partially shifted the balance in favour of trans persons. Practices 

previously deemed completely acceptable – such as the precondition of surgery on primary sexual 

characteristics or sterilisation – are now essentially deemed to represent an intolerable restriction of 

the right to gender identity. Indeed, while the structure of marriage has remained, to date, essentially 

unaltered in Italy, and, at the time when the Gender Recognition Act 2004 was passed in the UK, the 

surgical precondition was deemed unacceptable by both the House of Lords in Bellinger, and the 

Constitutional Court and Court of Cassation in Italy in 2015. As of late, after the decision of the 
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ECtHR in AP, Garçon and Nicot v France, the sterilisation of the applicant for gender recognition is 

also deemed to be a non-justifiable precondition on gender recognition.  

Therefore, on the one hand, an enlargement of the nucleus of fundamental rights can be noticed, 

which can no longer be restricted beyond a certain acceptable point. On the other hand, a change in 

the principles conflicting has played its role. Yet, the fact that the ‘weakening’ of the preconditions 

on gender recognition seems to coincide with changes in family law confirms what was theoretically 

proposed in the introduction, the close connection between heteronormativity and gender categories. 

To summarise, gender categories are a legal instrument that can be used to achieve certain public 

interests, or protect fundamental rights. An argument has been made that a prominent 

heteronormativity can be found within legal narrative. This becomes primarily apparent from the 

effort to preserve the heterosexual structure of the family. However, it also gradually expands towards 

other gender-related concerns. Yet, they clash with a reality which is far more complex than the legal 

binary may allow us to perceive. Instead of adapting to such a factual reality, the binary is preserved 

at birth, through the management of intersexuality, and, in later life, through the management of trans 

identities. This process is carried out within a public law mechanism of balancing between the 

fundamental rights of trans persons with the competing public interests or fundamental rights. As 

mentioned above, the preconditions on gender recognition are legitimated by this balance. What 

should be remembered is that no balancing act takes place with regard to intersex normalisation, 

which is hardly protected by fundamental rights law at all. 

5. The Disciplinary Process 

The balancing between public interests in the binary and fundamental rights entails the use of a 

disciplinary mechanism. Even though the preconditions on gender recognition differ between the 

three jurisdictions, in all of them, the fundamental characteristics of the disciplinary process seem to 

remain constant. In all such instances, we see that courts observe hierarchically, as there is clearly no 

parity between the applicant and the examining board. Similarly, norms are applied: they may take 

different forms, but the verification of a congeries of obsessively minute norms is still central. Finally, 

sanctions can be imposed: namely, the exclusion from the procedure for recognition. A gendered 

subject is created through this disciplinary process. 

The disciplinary process of normalisation at birth is strikingly similar in all three jurisdictions, as it 

is entirely left to the medical profession. As has been argued, children are thoroughly examined and 

standardised following precise gender norms, within an incentivising legal framework. Indeed, the 

explicit connection between bodily normalisation and the possibility of an easier and more stable 
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classification is a trait shared in all the jurisdictions in the sample. In all three of them, the 

pathologisation of intersex bodies makes interventions legal, as long as they comply with the 

standards of informed consent. In Italy, moreover, the National Committee for Bioethics declared 

intersex surgeries as legally required; Italian courts of first instance have substantially imposed the 

normalisation, albeit in only two specific cases. In France, the possibility of an intersex identity was 

simply denied. In England, the matter is left to the ordinary mechanism of informed consent. 

Even more evident is the connection between the disciplinary mechanism and the law on gender 

recognition. In France, the law imposes a behavioural standard, or essentially obtain social 

recognition, as of 2016. In other words, they must have a gender expression consistent with their 

gender identity. As mentioned, this standard will be controlled by a judicial authority. At the moment, 

there is little case-law on the application of the new law. Yet, in the decisions rendered to date, a 

thorough control over persons’ behaviour, habits, and social recognition in one’s gender identity can 

already be noticed. If confirmed, this thorough control would certainly be in line with the tradition of 

French courts, which, in the application of the previous jurisprudential doctrine, demonstrated to be 

very methodical in examining the applicants. In all decisions examined, judges vertically assessed 

applications, relying on previous vertical assessment that had been carried out by medical 

professionals. They looked for compliance with the minutest norms and sanctioned violations thereof 

with exclusion from recognition. True, a circulaire has been passed, sustaining an interpretation of 

the law which would turn it in a form of gender election, practically without external controls.1268 

However, this interpretation seems to go against the intention of the legislator – and, in practice, it 

does not seem to be followed. Moreover, without venturing in speculation, French courts, in the past, 

have not exactly heeded the invitations of the government with regard to gender categorisation. Be 

that as it may, regardless of how the current law will be enacted in practice, its text undeniably 

remains within the boundaries of ascriptive identity. Hence, to date, external vertical controls of 

norms has been maintained, potentially bringing about exclusion from recognition if adherence is not 

satisfactory. 

As argued by the Italian Constitutional Court in 2015, gender recognition must require behavioural, 

psychological, and physical transformations. In other words, the characteristics of the gendered 

subject in the law are inescapably those which common sense associates with being male or female. 

Moreover, as the process is thoroughly medicalised, the characteristics of the dysphoric trans person 

– i.e., uncomfortable with their unconventional gender identity – have been consistently demanded 

as well. These detailed standards, norms, are subsequently assessed by a judge. Before that stage, the 

                                                        
1268 Circulaire 10 May 2017. 
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norms have been checked by doctors, seen as gatekeepers of the process: failing to secure a diagnosis 

and proceed through medical transition indeed leads to exclusion from gender recognition. 

Finally, in England, the requirements are the diagnosis of gender dysphoria, having lived in the 

acquired gender for two years prior to the application, and the intention to live in the acquired gender 

until death (Sect 2 of the Gender Recognition Act 2004). Hence, the law requires the conformation 

of the trans applicant to the medical criteria on the basis of which gender dysphoria is diagnosed. 

Moreover, the applicant must live in the opposite – binary – gender. In view of the lack of official 

records of the decisions made by the Gender Recognition Panels, it is not possible to provide a precise 

account of the gender criteria which they rely on. Anyway, given the binary structure of UK law and 

the express requirement to live in the “acquired gender”, some degree of stereotyping cannot be 

denied, as largely confirmed by the reports and sociological literature cited. Indeed, as pointed out in 

the chapter on England, trans persons have stressed that they felt compelled to adjust to normative 

gender-binary notions. Notably, no hormonal or surgical treatment is – at least ostensibly – required. 

In the coming months, we will come to see whether and how the Gender Recognition Act 2004 is 

amended, and whether an elective model of gender identity will be adopted. To date, however, vertical 

assessment of norms and sanctioning are a given. 

6. Legal Gender: one or many? 

As the thesis demonstrates, being legally male or female entails a whole different set of legal 

positions, spanning from marriage to the use of restrooms. Even though we find ourselves in a time 

where – at least supposedly – the legal positions of men and women are slowly becoming equal, there 

is still quite a number of situations where the law distinguishes between the two genders. Being a 

male or a female before the law, therefore, constitutes a status: not a single position, but rather a 

network of them – rights, obligations, entitlements, liabilities, and so on. The determination of this 

status, when it comes to gender recognition, is done through the balancing of various principles in 

conflict with each other. Such a status is not only a synthetic expression of the network of legal 

positions attributed to each single person, but also an instrument for the enactment of law policies. 

Achievement of public interests, preservation of fundamental rights, and replication of models all 

rely on the notion of legal status.  

While persons are categorised as males or females “for all purposes” (borrowing the words of the 

Gender Recognition Act 2004),1269 this thesis has shown that individuals are treated inconsistently 

                                                        
1269 Gender Recognition Act 2004, Section 9. 



 229 

with their legal gender in some the contexts. Indeed, the fundamental rights of the persons involved, 

the public interests, etcetera, may all vary according to the circumstances. In other words, persons are 

sometimes treated inconsistently with their legal gender according to a balance to be struck in a 

concrete situation. This is much more evident in England and Wales than in France and Italy, where, 

however, it was present, albeit to a much more limited extent. Be that as it may, as long as we define 

legal gender categories as a mechanism to achieve a purpose rather than as a ‘representation’ of 

reality, it becomes clear that the categorisation of a person may change according to the context where 

a certain purpose is to be achieved. 

In England, the possibility of a gendered status varying between different settings seems to be 

envisioned since the Corbett case. Indeed, Ormrod J distinguished between the various ‘purposes’ of 

legal gender, sticking to the biologistic understanding of it only in case of marriage, leaving open the 

possibility of reclassification in other fields.1270 The Corbett doctrine was eventually applied to a 

variety of different purposes beyond its originally envisioned, marital scope. However, an argument 

could be made that in one of the seminal cases on gender recognition in England, legal gender was 

deemed to be context-dependent.1271 With the ECJs equality-driven jurisprudence, some limited 

forms of gender recognition started to be granted. After the P. v. S. case, a series of decisions has 

either de facto envisioned the possibility of gender recognition,1272 or actually granted gender 

recognition for single purpose litigations.1273 Conversely, there are still many areas of the law where 

the general statement of ‘gender recognition for all purposes’ does not apply. This holds true for the 

field of marriage law, for instance, where the cis-spouse can have marriage annulled on the ground 

of non-disclosure of gender history.1274 The limitations imposed in the Equality Act 2010 constitute 

another example of lack of recognition, even if the trans person has been reclassified under the 

procedure envisioned by the Gender Recognition Act 2004. Finally, the regulations which apply to 

prison detention for trans prisoners make clear that, despite any legal recognition, further criteria may 

be taken into consideration, and the trans person may still be treated as a member of their birth-

assigned gender. The process of gender determination, based on the balancing of various, conflicting 

principles, does not seem to have permanent results, not even under law. In fact, the determination of 

the gender status seems to be subject to continuous reassessments, in the light of the circumstances 

of the case. In conclusion, even though individuals may be registered in one gender, the set of legal 

                                                        
1270 Corbett v Corbett, 105H. 
1271 See, for instance, the R v Moira Tan (1983) 76 Cr. App. R. 300;  
1272 Croft v Royal Mail Group [2003] EWCA 1425. 
1273 See Chief Constable of the West Yorkshire Police v A and another (No 2), [2004] UKHL 21; [2005] 1 AC 51;  
1274 I have discussed that the possibility to obtain annulment of marriage because of lack of gender history disclosure is 
to be understood as an essentialist – transphobic and homophobic – relic in the law on gender recognition. As mentioned 
above, in such a case, the individual is treated as a member of the birth-assigned gender in spite of the legal recognition. 
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positions they are assigned with may not remain stable, but can be adjusted according to an ongoing 

balance between competing rights and public interests. 

7. A Few Final Thoughts  

In conclusion, this thesis has demonstrated that legal gender is a devise of the law, which is not meant 

to represent a factual reality. It could be said that there is nothing natural in being a male or a female 

in the eye of the law. Indeed, it is always the result of a balance. Much more concretely, it is a 

politicised instrument in the hands of lawmakers. Often, such public interest becomes apparent from 

the narrative of legal systems as the preservation of the heterosexual structure of the family. This is 

no surprise, given the strong theoretical connections between institutional heterosexuality and gender 

categories. However, over time, this public interest has changed and evolved, if not in all 

jurisdictions; heteronormativity is nowadays, arguably, not as central as it used to be in the past. 

While it is debatable whether heteronormativity nowadays constitutes the only, or main, value behind 

the binary, that categories in the law have represented a fundamental entrenchment of such a value in 

the system is undeniable. As we have explored in the thesis, gender equality is now a principle, which 

is attempted to be concretised through the mechanism of categorisation, especially in its more general 

aspects, such as the enactment of substantive equality measures and– at least, alleged – protection 

from gender violence that gender segregation is said to provide. 

However, heteronormativity is not the fundament of all purposes of classification. It seems difficult 

to understand the heteronormativity of categorisation, for instance, for the provision of gender quotas. 

While the root of the binary, as abundantly argued in the introduction, can effectively be traced back 

to a heteronormative principle, gender categories seem to have moved beyond that. Perhaps they 

insist on such a heteronormativity, but limiting the categories to this principle is not quite sustainable. 

Be that as it may, it must also be noted that the need to classify individuals in one gender or the other 

would simply disappear in a perfect system of gender equality, a system where individuals are – 

formally and substantively – not discriminated against because of their gender. In other words, it 

would become a characteristic of the individual which is irrelevant to the law, as if it concerned 

someone’s height or the colour of one’s hair. In this sense, the measures intended to achieve gender 

equality between men and women, even though they rely on the binary, and potentially require a 

control over it, could also be beneficial to gender diverse – trans and intersex – identities in the long 

run.  

So far, the preservation of categories has entailed a strong control over individual bodies, which are 

shaped and transformed in order to meet gender norms. The disciplinary process is implemented, 
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coming with a high, intrusive, level of control that only fundamental rights advocacy has curbed to 

some extent. This shaping of human bodies is, of course, posing enormous legal and ethical issues, 

which still remain to be solved. In fact, fundamental rights have been the main instrument by which 

the role of categories has changed, in line with the transformation of the public interests underlying 

them. While there is no room for previsions here, it seems that the path of fundamental rights, as 

foreshadowed by the evolution which took place in the discussed jurisdictions, may bring about the 

expansion of the identity right of gender divers persons, granting them better protection and the right 

to exist under the law. 

Granting full recognition and social inclusion to gender diverse persons seems to be the end of a road 

which is undeniably very long and complex still. It can hardly be considered easily achieved. In fact, 

the rights of intersex and trans persons seem to go well beyond the – relatively simple – issue of 

recognition of their personality, and should perhaps include measures aimed at achieving a 

substantive socio-economic equality, which, to date, seems still very far off. Interestingly, however, 

there are significant risks posed to trans persons themselves in these cases as well: definitions can be 

confining. Specific definitions given to recipients of social welfare programmes in India have 

excluded persons from their scope, or forced them to rethink of their identity in order to fit within the 

framework.1275 In this circumstance, the same problem of identity definition arose, this time for an 

alleged better protection of the trans person, the beneficiaries of the programme. The issue of the 

creation of identities in law is, at the end of the day, one of the most complex areas of studies. It 

seems to be a double-edges sword in all cases. Butler herself, in her seminal work Gender Trouble, 

specified that any act of identity creation is an exclusionary act per se, as it is necessarily brought into 

being through a definitional process, which leaves someone in and someone out of it. This being said, 

the right to gender recognition has brought about impressive changes in the law, eventually bringing 

about the relinquishment of strict control over the binary, which erases intersex persons, and makes 

the fundamental step of gender recognition for trans persons so hard to achieve. 

  

                                                        
1275 A Dutta, ‘Legal Identities and Legitimate Citizens’ (2013) 15 International Feminist Journal of Politics 494. 
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