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Summary	

Involuntary sterilisation and castration, narrowly problematised at the Nuremberg trials, were 

long topics incoherently regulated by international law. A supranational conceptual and 

remedial framework, mainly pertaining to human rights, is only recently emerging regarding 

the practices. Against this background, the thesis takes a closer look at Sweden, Norway and 

Finland, three Nordic countries that established similar sterilisation and castration laws and/or 

administrative regulations during the last century. The regulations have built on state control 

and allowed for interventions against the will of the targeted individuals. The targeted groups 

have been heterogeneous but can generally be divided into three subgroups: poor and 

marginalised women (1930s–1970s), sexual offenders and ‘deviants’ (1930s–1970s) and trans 

people (1970s–today). While the majority of the practices have been abolished, the three 

otherwise similar states have legally conceptualised said practices very differently, 

particularly in terms of state responsibility and remedies for victims. The thesis looks deeper 

into these differences and draws on legal mobilisation and social movement theory, 

particularly grievance formation with reference to rights. The thesis engages in doctrinal, 

legal-historical, socio-legal and comparative modes of analysis. Doing so, it investigates five 

legal and extra-legal factors to understand the differences between the countries of 

comparison: i) rights culture; ii) remedial and public liability culture; iii) victim mobilisation; 

iv) perception of victims and mass media attention; and v) public image and political party 

alliances. These factors have affected the unfolding of the establishment, abolition and 

remedy of involuntary sterilisation and castration in Sweden, Norway and Finland – practices 

sometimes referred to as the ‘skeleton in the closet’ of the Nordic welfare states. 
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Free will is an absurd assumption, something independent  
operating on its own in an abstract space of thoughts.1 

 
 – Edith Södergran 

  
 

1	Introduction	

Surgical sterilisation and castration came into wider use in the advent of medical 

advancements in parts of the global north in the beginning of the 20th century. The 

interventions were implemented on the population to regulate its reproduction and sexuality in 

a way that was seen as modern. The techniques – developing simultaneously with the welfare 

state – appeared as a simple solution to poverty, criminality and social misery. Interventions 

were not, however, always in line with the free will of the individuals involved, and at times 

were carried out against it. Such involuntary interventions often targeted society’s 

marginalised and were, for a long time, generally not conceptualised as violations of rights 

and were long overlooked by the international community.  

Since the Second World War, against the backdrop of the rise of human rights and 

international criminal law, such practices have slowly come to be regarded in a different light. 

Increasingly conceptualised as violations of the normative legal order, the practices raise 

questions concerning state responsibility. This socio-legal dissertation is a comparative study, 

looking into how the topic has unfolded differently at a national level in the otherwise similar 

Nordic welfare states of Sweden, Norway and Finland.  

This introductory section presents the guiding research questions, the scope of the research 

and the key terminology used. It paints a background picture, introducing the themes of 

eugenics, anatomo-politics, biopolitics and necropolitics, often providing a theoretical 

framework for conceptualising state-controlled sterilisation and castration.2 But the thesis 

does not stop here. It also discusses the nature of the harm entailed in the practices. Moreover, 

the topics of rights and remedies are introduced since this thesis is particularly interested in 

the use of law to problematise the practices. The chapter finally dives into methodology, 

emphasising the contextual dependency of comparative legal developments. Law is here 

understood as a social and cultural symbol and practice in a discursive reality. 
                                                                                                                                                                                              
1  Södergran 2014: 121. Translated from Swedish. All translations in this thesis, unless otherwise stated, are 

my own. 
2  Recognised, for example, in Weindling 1999: 179. 
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1.1 Research	Questions	and	Scope	

The primary inquiry of the thesis is how differences in the establishment, abolition and 

remedy of involuntary sterilisation and castration can be traced in context, taking into 

consideration both legal and extra-legal factors. In order to answer this analytical question, a 

set of sub-questions is necessary: i) How are involuntary sterilisation and castration regulated 

in international law in terms of state responsibility? ii) Have the states concerned – Sweden, 

Norway and Finland – accepted public responsibility for the practices of involuntary 

sterilisation and castration as rights violations? iii) (How) Have the victims accessed 

remedies? and iv) What have been the enabling and obstructing factors to victims’ recognition 

and redress? 

Hence, the thesis asks if, when and how involuntary sterilisation and castration have been 

established, abolished and/or remedied. It is particularly interested in the concept of 

international and constitutional rights in a socio-legal manner, drawing on rights not merely as 

legal but also cultural instruments. Doing so, it engages in an interdisciplinary quest involving 

international human rights law, international criminal law, constitutional law and national 

regulations of public liability as intersecting with supranational regulations. Within this scope, 

I seek to comparatively understand the processes behind the different legal conceptualisations, 

contestations and remedies of the practices of involuntary sterilisation and castration in three 

relatively similar countries, with relatively similar policies. 

Qualitatively comparing a small number of countries, the case selection of three Nordic 

universal welfare states is based on their many similarities. They have similar features 

regarding geographic location, political system, cultural context, demographic structure, 

economic growth and prescriptions to international legal instruments.3 They are sometimes 

depicted as champions of human rights, not least by their own governments.4 Crucial to the 

study is that all three countries have established and enforced similar practices of sterilisation 

and castration (both voluntary and involuntary) during the last century, mainly through 

legislation, but also through administrative regulation and practices. The practices have 

targeted similar groups, their administration has been centralised and the total number of 

people that has been sterilised or castrated (involuntarily or voluntarily) has been relatively 

                                                                                                                                                                                              
3  The case selection is based on the ‘most similar case’ model. Hirschl 2014: 245–53.   
4  Karlsson Schaffer & Langford 2018: 4–5.  
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similar in the three countries of comparison.5 The way the states have subsequently come to 

abolish and problematise involuntary interventions – directly allowed through legislation or 

indirectly through implementation surrounded by impunity – has, however, been very 

different. In order to be able to trace and understand the processes behind these different state 

reactions, I have developed an analytical set of context-specific legal and extra-legal 

variables, here referred to as ‘factors’. Rather than developing an abstract one-size-fits-all 

model or theory, I am interested in closely studying the socio-legal processes behind the 

problematisation of involuntary sterilisation and castration – or the lack of such 

problematisation. The study hence seeks to understand the ‘complex interrelationships among 

political, legal, historical, social, and cultural elements’ which surround the topic of 

involuntary sterilisation and castration in the countries of comparison. 6 

The thesis renders visible the legal conceptual and remedial developments around a topic that 

has so far been granted minimal legal attention. It is the first study to comparatively analyse 

the establishment, abolition and remedy of involuntary sterilisation and castration in the 

countries in question from the point of view of rights.7 It encompasses comparisons across the 

countries in question, different historical contexts and different groups. It is the first 

investigation which departs from the reality constructed in legal sources – mainly case law, 

legislation and travaux préparatoires, the last traditionally given high importance in Nordic 

legal scholarship.8 To understand the broader socio-cultural conceptualisation of the topic, the 

study complements and contextualises the legal doctrinal analysis through engaging with 

comparison, interview material and secondary literature such as historical research on state 

practice and policy. This said, it is important to highlight that the aim of the thesis is not to 

map the implementation of individual sterilisation or castration regulations in the countries of 

comparison. Hence the research does not involve a study of medical files as primary sources 

or interviews with victims of the practices. 

The analysis is connected to state sovereignty. The practices in focus have taken place in 

                                                                                                                                                                                              
5  The administration and amount motivate the exclusion of two other Nordic countries, Denmark and 

Iceland, from the comparison. For example, in Denmark, sterilisation was implemented in a less centralised 
manner and approximately 11,000 people were sterilised during the period 1929–67, i.e. significantly fewer 
than in Sweden, Norway and Finland during the corresponding time period. In Iceland, the number of 
sterilisations according to the 1938 Sterilisation Act is unknown. See Hansen 2005; Shaw 2014. 

6  Scheppele 2004: 390. 
7  Former accounts have mainly been country-specific rather than comparative, and primarily from a 

historical point of view. See, for example, Broberg & Roll-Hansen (eds) 2005; Runcis 1998; Tydén 2002; 
Mattila 1999; Haave 2000a; Weindling 1999.  

8  Husa 2010: 107. 
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many different contexts, but always between a (public) authority and an individual. This focus 

excludes some practices of involuntary sterilisation and castration which cannot be as easily 

traced in legal sources or existing scholarly research. Such practices are, for example, illegal 

sterilisation carried out on the initiative of individual surgeons without the consent of the 

patient, or a person forcing their partner to undergo sterilisation.9 These questions, invoking 

other questions of liability than the ones posed in this thesis, remain outside its scope. 

In the thesis’s analysis, law is not merely understood as top-down regulation, but as ideas and 

terminology communicatively used to forge individual, common and public identities and to 

provoke state response. Understanding law as part – a tool, an actor and an expression – of a 

discursive reality, allows for a wider cultural understanding of law beyond its letter.10  

 

1.2 Key	Terminology	

At the outset, central concepts that figure in this thesis must be determined.11 The first term is 

‘involuntary’. The word is used to express that an intervention has been involuntary from the 

point of view of the person that was sterilised or castrated, not of the surgeon carrying out the 

intervention. I have settled on this umbrella term for two main reasons. The first is that it 

highlights the lack of free will rather than use of external force. An involuntary intervention is 

one carried out without the free, full and informed consent of the person in question. It covers 

a range of terms, from ‘forced’, ‘enforced’ and ‘coerced’, to some forms of ‘compulsory’ and 

‘non-consensual’ interventions. Such interventions may be characterised by the lack of 

consent, or the apparent presence of a formal consent – for example through a signature 

obtained in coercive circumstances. The second reason behind the choice of this term is that I 

am interested in the situations where legal letter or practice has rendered the applicant’s 

individual will unimportant. This said, the thesis does not go into detail determining if 

individual interventions have been involuntary or voluntary. What is important is that the law 

has disregarded such voluntariness or involuntariness. 

                                                                                                                                                                                              
9  I was made aware of the existence of such practices in my interview with Maija Runcis, who has been 

contacted by victims. Runcis, 7 May 2015. 
10  Here, discourse is taken to mean the process in which knowledge is produced through ‘social practices, 

forms of subjectivity and power relations which inhere in such knowledges and relations between them’. 
Weedon 1987: 108; referring to a Foucauldian concept of ‘discourse’. On reading legal texts as discourses, 
see Niemi-Kiesiläinen et al 2007. 

11  I use the word ‘determine’ intentionally, as the meaning of many concepts depend on place, time and 
speaker. Hence determining, rather than defining, seems to be a more correct description of the exercise. 
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Secondly, I come to the terms ‘sterilisation’ and ‘castration’. While the former is surgical, the 

latter can be surgical or chemical (hormonal). For the purposes of limitation, however, the 

thesis primarily focuses on surgical interventions.12 Sterilisation – for example through tubal 

ligation or vasoligation (commonly known as vasectomy) – aims to permanently abolish the 

reproductive abilities of a person. Castration – or gonadectomy, i.e. the removal of the gonads 

– can, on the other hand: i) aim at abolishing the sexual drive of a person, or alternatively, ii) 

be part of genital gender-affirming surgery. With different aims, the two interventions often 

target different groups. 

Thirdly, two other important terms to pinpoint are ‘cis’ and ‘trans’. The former, short for 

cisgender, is an open category to define people whose gender identity, i.e. personal perception 

of one’s own gender, is in line with their birth-assigned gender.13 ‘Trans’, on the other hand, 

is used to cover a range of identities that are not cisgender: people whose gender identity is 

not in line with their birth-assigned gender. A central group in this thesis is transsexual 

people, a category used to define people with a strong desire to assume the physical 

characteristics associated with the ‘opposite’ sex in a binary world.14 In recent years, trans 

identities beyond the transsexual have become increasingly visible, particularly through 

mobilisation. Despite these attempts to here clarify ‘trans’ as a term for explanatory purposes, 

I would like to emphasise that this thesis embraces the open-endedness of trans existences, 

not confined and situated in relation to ‘a destination, a final form, a specific shape, or an 

established configuration of desire and identity’.15 

Fourthly, I also consider it necessary to define my use of ‘gender’ and ‘sex’. Aware of the 

interdependency of the two, the thesis rejects categorical divisions of the first as ‘social’ or 

‘cultural’ while the latter would be strictly ‘biological’, recognising that they are in constant 

interaction and often used interchangeably. I understand sex as connected to hormonal and 

physical factors by definition diverse, not binary;16 gender, on the other hand, is often used 

and portrayed as binary: man and woman. In this view, law and public administration are 
                                                                                                                                                                                              
12  Doing so, it excludes, for example, so-called ‘chemical castration’ of sex offenders, a topic often present in 

contemporary debates.  
13  Aultman 2014: 61. 
14  However, the medical term ‘transsexual’ is controversial. This is because it views gender variance as a 

pathology, a ‘gender identity disorder’ (F64.0 of ICD-10, however not included as a mental and 
behavioural disorder in ICD-11 of 2018). On the right to depathologisation for trans people in international 
human rights law, see Theilen 2014. 

15  Halberstam 2018: 4. 
16  Evidenced, for example, by the many biological variations of sex characteristics outside of ‘male’ and 

‘female’, often referred to as intersex conditions. Intersex ‘normalising’ surgeries are excluded from the 
scope of this thesis, as their aim is not the elimination of reproduction or sexual drive. 
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primarily concerned with ‘gender’ rather than ‘sex’, as are the interests of this thesis. 

Fifthly, an important difference is to be made between ‘remedies’ and ‘reparations’. While 

often used synonymously, I wish at the outset to make a distinction between them. The first – 

‘remedy’ – is here broadly understood as a form of legal recourse, redressing a problem or 

harm. This can be, for example, through compensation or rehabilitation. ‘Reparations’, on the 

other hand, emphasise state responsibility and public liability as legal basis.17 In this thesis, I 

primarily use ‘remedies’, as many forms of redress to victims of involuntary sterilisation and 

castration have not been based on legal liability but on other grounds, such as solidarity. 

A final terminological issue is the choice between ‘victim’ and ‘survivor’. I have chosen to 

use the first, rather than the second. This choice does not seek to undermine the agency of the 

people victimised, their abilities to rebuild their lives, and organise and claim their losses. 

These narratives are, in fact, an important part of the thesis.18 The existing relevant social 

movements and organisations have tended to avoid both ‘victim’ and ‘survivor’ and have 

rather talked about, for example, ‘the forcibly sterilised’.19 I have, nevertheless, chosen to use 

the word ‘victim’ for legal clarity. International human rights law, international criminal law 

and national regulations of liability build their notions of loss and harm around the concept of 

victimhood.20 A further reason to use the term ‘victim’ is that a significant part of the victims’ 

struggles has centred on achieving victim status. In fact, many victims have encountered great 

difficulties in creating counter-narratives to the dominant ones which have formulated 

sterilisation/castration as a voluntary choice, in the best interest of the people affected.21 The 

fluidity in determining free will has added to this complexity.22 Conclusively, ‘victim’ is a 

word that highlights the power imbalance between the individual victims and the grantor of 

rights and remedies: public authorities.  
                                                                                                                                                                                              
17  Liable entities related to the sovereign administration of public power are in the international legal context 

referred to primarily as ‘state’, while national legislation often defines them as ‘public’. In this thesis, I use 
‘state responsibility’ in the international legal context and ‘public liability’ in the domestic. 

18  On victim/survivor terminology and agency, see Kelly 1988. 
19  See, for example, RFSL 2016. 
20  In the UN Basic Principles and Guidelines, determining the right to reparations for victims of gross 

violations of international human rights law and serious violations of international humanitarian law, the 
term ‘victim’ is defined as:  

[…] persons who individually or collectively suffered harm, including physical or mental injury, 
emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts 
or omissions that constitute gross violations of international human rights law, or serious violations of 
international humanitarian law. Where appropriate, and in accordance with domestic law, the term 
“victim” also includes the immediate family or dependants of the direct victim and persons who have 
suffered harm in intervening to assist victims in distress or to prevent victimization.  

A/RES/60/147 (2006), Article 8. 
21  Counter-narrative as an act of creating counter-hegemony, see Hunt 1990. 
22  As addressed by Eivergård & Jönsson 2000. 
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1.3 Control	of	Sexuality	and	Reproduction:	Eugenics,	

Anatomo-politics,	Biopolitics	and	Necropolitics	in	an	

Intersectional	Web	

There is continuity between sterilisation and castration, even though such interventions have 

targeted different groups and functions. Both interventions have aimed at controlling the 

reproduction and/or sexuality of individuals considered undesirable for society’s wellbeing – 

often conceptualised as a threat to public interests, such as public order. Different historical 

contexts have coded such threats differently. In this section, I briefly sketch-out the 

background to how sterilisation and castration came to be accepted and used on certain 

segments of the population. I do this by historicising the practices, selectively drawing on 

20th-century scientific developments, particularly in eugenics, criminology, sexology and 

psychiatry. I then theorise these developments against a web of intersectionality,23 biopolitics, 

anatomo-politics and necropolitics.  

Sterilisation is often traced back to eugenics. Even though sterilisation has also been carried 

out outside of the contexts of eugenics, and eugenics movements represent much more than 

merely sterilisation, I also start my narrative here. At the end of the 19th and the beginning of 

the 20th century, Darwin’s evolution theory and its various applications to social life became 

popular in both scientific circles and wider political and public debates. The term ‘eugenics’, 

coined by Darwin’s half-cousin Francis Galton in 1883, was understood as the teachings 

about human breeding for the improvement of the population’s hereditary material.24 Eugenics 

movements, convinced that science could solve social problems,25 gained worldwide support 

and the research that the eugenicists gave rise to still underpins modern genetics,26 statistics, 

psychological testing, anthropology and other applied sciences to a certain extent.27 Resisting 

                                                                                                                                                                                              
23  Intersectionality’s intellectual project is described by Angie-Marie Hancock as ‘twofold: an analytical 

approach to understanding between-category relationships and a project to render visible and remediable 
previously invisible, unaddressed material effects of the sociopolitical location of Black women or women 
of color’. Hancock 2016: 33. In her book, Hancock attributes particular weight to the writings of Patricia 
Hill Collins and Kimberlé W Crenshaw. In this thesis, ‘intersectionality’ is broadly understood as 
recognising the multiplicities of oppression and discrimination – for example gender, race, sexuality, class, 
age and ability – which exist in interaction in the world. 

24 See Galton 1883. 
25 Weindling 1999: 179. 
26 However, the continuity and/or break between present and past discourses of genetics can be discussed. See 

Koch 2004. 
27 Engs 2005: xvi. 
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the temptation to dismiss eugenics simply as ‘bad science’,28 I rather see it as an expression of 

science developed from the wish to measure, systematise and classify the world. Through the 

traction of explanations and hierarchies, eugenics provided political arguments for existing 

oppressions, for example through notions of white supremacy.29 

Eugenics had varying expressions in different domestic social and political contexts, with 

measures ranging from so-called positive to negative forms. Examples of positive eugenics 

are the measures to encourage reproduction of the desirable population such as through public 

education, parental leave, taxation relief for large families or child support.30 Negative 

eugenics, on the other hand, mean ways to discourage the breeding of the undesirable 

population: for example, sterilisations, marriage restrictions, segregation, euthanasia or 

killings.31 Against a backdrop of politically-, socially-, religiously- and historically-favourable 

conditions, the eugenics movement lent support to sterilisation laws in the US (the first state 

was Indiana in 1907), Vaud in Switzerland 1928, Denmark 1929, Germany 1933, Norway and 

Sweden 1934, Finland 1935, Estonia and Latvia in 1937, Iceland 1938 and Japan 1940.32  

Although eugenics was perceived in a different light after the Second World War, sterilisation 

remained a popular method for reproductive control of the population throughout the 20th 

century. Paul Weindling considers international sterilisation policies – with or without explicit 

legislative support – to have occurred in five main temporal ‘waves’. The first wave hit the 

US; the second, some parts of Europe (most importantly Nazi Germany); the third, the Nordic 

countries; the fourth, global emerging market economies (such as China, India, Puerto Rico 

and Singapore); and lastly, post-communist Eastern Europe in the form of racial measures 

against Romani groups.33 The Nordic countries legislated and registered the interventions, 

which makes it relatively easy to trace the number of sterilisations. The same cannot be said, 

however, for many other countries which have implemented sterilisation projects and 

practices which were neither equally transparent or centrally registered.34 Hence, the high 

numbers of registered interventions in the Nordic countries might stand out in an international 
                                                                                                                                                                                              
28  This is a popular depiction of eugenics. See, for example, Winfield 2012. 
29  For a critical account on measuring human beings and its oppressive implications, see Gould 1996. 
30  Spektorowski & Ireni-Saban 2014: 154–8. 
31  For an extreme version, the one enacted by the German Nazi regime, see Bock 1983: 414–7. 
32 Zaremba 1999: 20–1. 
33  Weindling 1999: 186. 
34  This was, for example, the case in Slovakia, where Romani women had to challenge the lack of access to 

their own sterilisation files before the ECtHR to get access to them. ECtHR, K.H. and Others v. Slovakia 
(2009). Another example is Japan, where some of the sterilisation registries have been destroyed, see The 
Japan Times 2018. The lack of access is a denial of truth to the victims of involuntary sterilisation, which in 
turn negatively affects the victims’ chances to access other remedies.  
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comparison but does not mean that widespread, coercive sterilisations have been an 

exclusively Nordic phenomenon. 

Moving over to castration – particularly that of cis men – I should first point out that it is a 

long-standing practice used for social, religious, punitive, torturous, musical and medical 

purposes throughout history across different cultures.35 I have limited the scope of the thesis 

to exploring the regulation and use of surgical castration that started appearing at the end of 

the 19th and beginning of the 20th century, primarily within psychiatry. Such castration was 

officially introduced to treat different patients, ranging from ‘hysterics’ to ‘perverts’.36 Later, 

it developed as a way to reduce the production of sex hormones (particularly testosterone), 

controlling sexual deviance and danger, primarily with reference to sexual criminals.37 

Sterilisation and castration both became topics of broad interest particularly within medical, 

psychiatric, criminological and eugenic circles in Europe and Northern America at the end of 

the 19th and beginning of the 20th century. At that time, advancements in medical research had 

made sterilisation and castration techniques more sophisticated than ever before.38 In practice, 

the interventions targeted a wide group of people, such as those considered to be 

feebleminded, women referred to as hysterical or promiscuous, masturbating men and sexual 

criminals. While sterilisation and castration are two different interventions, their use 

sometimes overlapped at the turn of the century. The somewhat interchangeable character of 

the two interventions can be seen in the following quote by Swiss psychiatrist Auguste Forel, 

published in his 1905 book Die sexuelle Frage: 

I quite openly admit to agreeing to the castration of a disgusting, psychically ill patient 
in my hospital, who had complained about a pain in his genitals. He himself wanted 
this castration while I clearly thought of it in terms of preventing him from having 
children rather than treating his condition. I also allowed the removal of the ovaries 
of a hysterical 14-year-old girl, whose mother and grandmother were both prostitutes 
and who gave herself to every boy on the street, because I wished to prevent this 
misery from being perpetuated. At that time it was the fashion to use castration to cure 
cases of hysteria, and I used this pretence although, in reality, it was done purely for 
social reasons.39 

 
The quote demonstrates how castration, a method thought of today as a control of sexual 

                                                                                                                                                                                              
35  See Mattila 2002b: 6; Bourke 2007: 148–67. 
36  Wessel 2015: 601. 
37  See Bourke 2007: 148; Le Maire 1956. 
38  For example, in 1853, the first successful abdominal hysterectomy which did not lead to the death of the 

patient was carried out by Walter Burnham from Massachusetts. Sutton 2018: 11–12. 
39  English quote appearing in Kuechenhoff 2008: 220. Emphasis added. 
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drive, was also used to control the reproduction of individuals singled out by the expert as 

unfit to reproduce. The opposite, i.e. when sterilisation was used to treat unwanted sexual 

behaviour, also occurred. One example was the castrations and sterilisations of inmates at the 

Jeffersonville State Prison in Indiana, carried out by medical doctor Henry Sharp, mainly to 

treat masturbation.40 Sharp was an advocate of vasectomy on multiple indications. In a 1902 

article, he urged state institutions to ‘render every male sterile who passes its portals, whether 

it be almshouse, insane asylum, institute of the feeble-minded, reformatory or prison’.41 

Castration has not, to my knowledge, been implemented on the masses during the 20th or 21st 

centuries. This is at least true for castration with the purpose of treating perceived 

pathologised or medicalised deviance in sexual drive, which has largely been replaced by 

hormonal treatments. Nevertheless, I make this statement cautiously since a general lack of 

research and statistics prevents me from drawing further conclusions. Interestingly, castration 

– surgical or chemical – of sexual offenders is a topic which still regularly figures in political 

debates, including in the Nordic countries compared in this thesis.42 A topic of current debate 

and even implementation, the worldwide lack of research and problematisation of involuntary 

castration practices is connected to a certain contemporary acceptance of castration as a 

treatment method for sexual offenders. 

Coming back to sterilisation – an intervention which has been in wider use in comparison to 

castration – a famous case in the US which ended up before the Supreme Court was the 

sterilisation of Carrie Buck. Buck was a young woman from socially-deprived circumstances 

who was ordered by the authorities and state judicial instances to undergo sterilisation. The 

motivation was her diagnosed ‘feeblemindedness’, largely based on her perceived immorality 

and sexual promiscuity.43 In the 1927 ruling Buck v. Bell, the Supreme Court tested the 

constitutionality of the 1924 Virginia Sterilization Act. The plaintiff argued that the Appellate 

Court’s judgment was void under the Fourteenth Amendment, denying her due process of law 

and equal protection.44 In an eight to one vote, the Court found that the sterilisation was not 

unconstitutional, as the public interest weighed heavier than the individual one at stake.45 The 

majority opinion, delivered by Justice Holmes, stated that: 

                                                                                                                                                                                              
40  Wessel 2015: 593. 
41  Quoted in Drake et al 1999: 476. 
42  Where the topic has recently been brought up by right-wing populist parties. See Liimatainen 2015; 

Wallroth 2012; Brunmark 2017. 
43  Nourse 2008: 24. For a detailed account of the case and its context, see Cohen 2016. 
44  See Supreme Court of the United States, Buck v. Bell (1927). 
45  See Kevles 1999: 436–7. 



 

 11 

We have seen more than once that the public welfare may call upon the best citizens 
for their lives. It would be strange if it could not call upon those who already sap the 
strength of the State for these lesser sacrifices, often not felt to be such by those 
concerned, in order to prevent our being swamped with incompetence. It is better for 
all the world if, instead of waiting to execute degenerate offspring for crime or to let 
them starve for their imbecility, society can prevent those who are manifestly unfit 
from continuing their kind. […] Three generations of imbeciles are enough.46 

 

The decision importantly lent legitimacy to sterilisation acts of the time, not least because it 

was delivered by Holmes, who was considered to be a progressive justice.47 Before the 

decision, legal question marks surrounded emerging state sterilisation laws, but as eloquently 

put by Victoria Nourse, ‘[l]egal doubts, lingering for almost two decades, appeared finally to 

have been put to rest’ after the decision.48 The judgment led to the establishment of many 

more US sterilisation laws and an increase in interventions.49 It is important to notice that the 

case has never been overturned.50 This statement is true even though in the 1942 case Skinner 

v. Oklahoma, the Court established that the right to procreate was ‘one of the basic civil rights 

of man’, ‘fundamental to the very existence and survival of the race’.51 Skinner v. Oklahoma, 

which concerned the sterilisation of male prison inmates, was described as different to Buck v. 

Bell,52 with the result that coercive sterilisation practices continued to be carried out for a long 

time in the US even after the 1942 Skinner decision.53 

Involuntary sterilisation and castration have also been practised outside of the US. Any 

introduction to the topic is difficult to make without a reference to Nazi Germany. After the 

National Socialist seizure of power, the Government soon introduced regulation on 

sterilisation through the 1933 Act for the Prevention of Hereditarily Diseased Offspring.54 

The legislation rendered sterilisation possible on the indications of ‘hereditary deafness’ or 

‘hereditary blindness’, ‘manic-depressive insanity’, ‘Huntington’s Chorea’, ‘hereditary 

dementia’, ‘schizophrenia’, ‘feeblemindedness’, ‘alcoholism’ or ‘serious hereditary physical 

deformity’.55 According to Gisela Bock, sterilisation was depicted as a way to ‘clean’ the 

                                                                                                                                                                                              
46  Supreme Court of the United States, Buck v. Bell (1927): 207. 
47  Nourse 2008: 31. 
48  Ibid. 
49  Nourse 2008: 24–31; Curry 2002: 61. 
50  See Silver 2004: 866. 
51  Supreme Court of the United States, Skinner v. Oklahoma (1942): 541. See also Curry 2002: 18, 62–5.  
52  Supreme Court of the United States, Skinner v. Oklahoma (1942); Silver 2004: 868–9.  
53  Nourse 2008: 158. 
54  Gesetz zur Verhütung erbkranken Nachwuchses [Act for the Prevention of Hereditarily Diseased 

Offspring] 1933. 
55  Ibid, Article 1. 
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body of the population (Volkskörper) from degenerates.56 She has shown how women were 

more often than men considered to be ‘feebleminded’, and how the evaluation of women’s 

mental health was particularly connected to their work performance, both inside and outside 

the household.57 Another important aim behind the law, identified by previously-mentioned 

Weindling, was its cost-cutting efforts, targeting people depicted as burdens for society, for 

example, people with disabilities.58 According to Bock, groups particularly vulnerable to the 

Nazi sterilisation projects were poor people, unskilled workers and their wives, house 

servants, farm workers, prostitutes, unmarried mothers, women on welfare, criminals, inmates 

of institutions, ethnic minorities (such as Romani and Black Germans) and people who broke 

gender norms.59 The sterilisation law covered both voluntary and involuntary interventions, 

but use of coercion and force was common to make people ‘consent’.60 The applications were 

decided upon by specially-established Hereditary Health Courts (Erbgesundheitsgericht).61 

There are no definite numbers for how many people were sterilised during the German Nazi 

regime as many records were destroyed and many interventions went undocumented, such as 

many of the sterilisations at the concentration camps. Bock has estimated that around 400,000 

people were sterilised from 1933 to 1945.62  

Apart from sterilisation, the Nazi regime was also concerned with castration. The sterilisation 

legislation was widened in 1935 to also include the voluntary castration of men who had 

committed a crime caused by their ‘degenerate sex drive’.63 Already in 1933, however, the 

Act against Dangerous Habitual Criminals and Measures for Protection and Recovery was 

enacted, which introduced a possibility in the Penal Code to forcibly castrate people convicted 

for the following crimes: rape, defilement, illicit sex acts with children, coercion to commit 

sex offences, public indecency including homosexuality, and murder or manslaughter 

committed to arouse or gratify the sexual drive. 64 According to Geoffrey Giles, most 

castrations were carried out according to the Penal Code rather than the Act for the Prevention 

                                                                                                                                                                                              
56  Bock 1991: 235. 
57  Ibid: 239. 
58  Weindling 1989: 441–57. 
59  Bock 1983: 414–7.  
60  Giles 1992: 41; Bock 1991: 235. 
61  Gesetz zur Verhütung erbkranken Nachwuchses [Act for the Prevention of Hereditarily Diseased 

Offspring] 1933, Article 6. 
62  Bock 1991: 235. 
63  Giles 1992: 45. 
64  Gesetz gegen gefährliche Gewohnheitsverbrecher und über Maßregeln der Sicherung und Besserung [Act 

against Dangerous Habitual Criminals and Measures for Protection and Recovery] 1933. The provision was 
regulated in Strafgesetzbuch [German Penal Code] 1871, Section 42k, which was in force until 1946; Grau 
1995: 246. 
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of Hereditarily Diseased Offspring.65 In his theorisation of the practices, Giles has identified a 

pattern where the castration of sex offenders was seen as a ‘security measure rather than a 

eugenic one’.66 The total number of registered castrations according to the Penal Code were 

2,156 between 1934 and 1941.67 Despite this shorter time period which prevents a meaningful 

comparison between castration and sterilisation, the number of castrations in Nazi Germany 

was lower than sterilisations. It is important to highlight that these numbers include both 

voluntary and involuntary interventions, not merely the latter. 

The infamous sterilisations and castrations of the Nazi regime are often popularly depicted as 

an extreme form of evil, the utmost example of wicked science, ‘science gone wrong’. While 

the Nazi atrocities and the Holocaust can be seen as extremes, it is easy to be blinded through 

the notion of exceptionalism – ultimately making comparison impossible. This said, 

continuity can be traced in many democratic countries during the same period.68 One example 

of such continuity is the ‘Model Sterilisation Law’, developed by the American eugenicist 

Harry Laughlin in his 1922 book Eugenical Sterilization in the United States,69 which came to 

directly or indirectly inspire many other countries, including Nazi Germany.70 Moreover, the 

eugenics circles of the early 20th century were an international crowd that exchanged ideas 

about surgical interventions.71 This makes it difficult to determine strict, differentiating 

national lines in eugenic expertise, influence and ultimately, implementation. 

After the Second World War, ‘traditional’ eugenic interventions in the name of the ‘race’ 

experienced a drop in popularity.72 Sterilisations and castrations nevertheless persisted in an 

intersectional, ‘reformist’ framework, targeting, for example, Romani women in Eastern 

European countries or indigenous women in Peru. Another post-war implementation of the 

practices is as a precondition for amendment of legally registered gender. I consider these 

policies to be connected to earlier practices of sterilisation and castration in broad terms, as 

means of state reproductive and sexual control which found support in scientific research of 

                                                                                                                                                                                              
65  Giles 1992: 46. 
66  Ibid. 
67  Ibid: 47. 
68  An insightful comparison is done by Kühl 2002. 
69  The law is depicted in Laughlin 1922: 446–51. 
70  The formulation of the 1933 German law has many similarities with the model law developed by Laughlin. 

Michael G Silver pinpoints the Nazi sterilisation law as directly inspired by Laughlin’s model law. Silver 
2004: 870. Ruth Clifford Engs, however, does not include Germany among the countries that ‘adopted’ the 
model law. Engs 2005: 54.  

71  Theories and ideas were discussed, for example, at international congresses. The first international eugenics 
congress was organised in London in 1912. Hietala 1985: 127. 

72  On the debated difference between traditional and reformist eugenics, see Roll-Hansen 1999: 201–2.  
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the time.  

20th-century psychiatry and psychology were increasingly interested in the social and 

biological categories of man and woman and how to standardise them. With scientifically-

defined gender boundaries, the ‘outliers’ would be more clearly defined. These people – such 

as the intersex, the effeminate man, the butch, the lesbian, the homosexual man – were to be 

normalised. The psychiatric and medical response was hence to ‘correct’ such deviance. One 

example of this creation of categories, as identified by Julian Honkasalo, 73  was the 

development of a test measuring masculinity and femininity by the psychologists Lewis 

Terman and Catherine Miles in the 1930s which was later tested in a men’s prison to detect 

homosexuality and prevent sexual activities between the inmates.74 The authors, however, 

imagined that the use of such tests was much broader than detecting the pathologised 

condition of homosexuality. They were interested in how many gender non-conforming 

children, effeminate boys and tomboy girls, later in life ‘experience other difficulties of 

adjustment’, ‘whether fewer of them marry, and whether a large proportion of these marriages 

are unhappy’.75 Generally speaking, they – like many other medical scientists – were 

theoretically interested in the correlation between social and cultural gender conformity and 

mental wellbeing. 

Advances in medical and surgical research and technology led to new and improved gender-

affirming treatments. With the first ‘sex reassignment’ surgeries coming to the fore (such as 

in the famous case of Christine Jorgensen from the 1950s),76 the topic became increasingly 

known to the public. The increased possibilities of bodily transformation – often simply 

referred to as ‘changing sex’ – brought with it new challenges for public administration: 

Should it be possible for individuals to amend their legally registered gender? How should 

such an amendment be legally regulated? What criteria should apply? Sweden was the first 

country to legislate the possibility of amending legally registered gender in 1972, with 

infertility among the listed preconditions. But how did mandatory sterilisation and castration 

become connected to legal gender recognition? 

The connection between sterilisation/castration preconditions, the trans condition and legal 
                                                                                                                                                                                              
73  Honkasalo J 2016. 
74  The test could not, however, detect ‘masculine’ homosexual men, only effeminate ones, and was ultimately 

dismissed by the prison management. Honkasalo J 2016: 275. See also Terman & Miles 1936. 
75  Terman & Miles 1936: 468. 
76  ‘Sex reassignment’ has been a popular term for referring to surgical interventions such as vaginoplasty, 

penectomy, orchiectomy, phalloplasty and metoidioplasty. I, however, generally use ‘gender-affirming 
treatment’, as I consider this term more respectful of a person’s self-identified gender identity. 
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gender recognition is not self-evident. Reviewing the central psychiatric, psychological, 

sexologist and medical literature of the time – most importantly Richard von Krafft-Ebing, 

Magnus Hirschfelt, Harry Benjamin and Alfred Kinsey – such requirements for trans 

individuals (first conceptualised as ‘transvestites’ and later nuanced with the additional 

category of ‘transsexuals’) do not appear as a central theme. However, it seems that the 

medical standardisation of the category ‘transsexual’, mainly since the 1960s, led to a 

generally-accepted notion of a person who wants to access a fixed set of medical 

interventions, including genital surgery, indirectly leading to castration or 

sterilisation/infertility.77 The legal status was implicitly understood as connected to this. The 

‘transsexuals’, endocrinologist Harry Benjamin wrote in 1967, ‘want a change of their legal 

status’.78 Coming into contact with transsexual people in his studies, he was aware of ‘[t]heir 

constant fear of discovery, arrest, and prosecution’ which made ‘life miserable for them 

before the operation’.79  

Subsequent state regulation later resorted to medical expertise, building legislation around the 

notion of the ‘transsexual’ who wanted genital surgery when introducing possibilities for legal 

recognition of gender identity.80 Doing so, the medical notion took a step from monitored 

studies and scientific literature to becoming state regulation, a standard to be implemented on 

trans individuals’ bodies. This step can be considered an important process behind 

sterilisation and castration preconditions targeting trans people. In general, such requirements 

can be regarded as continuous of a discourse where it is the prerogative of the state to 

determine what is best for its population, and in extension, to regulate its reproduction and 

sexuality – also seen in the earlier examples of sterilisation and castration practices. 

But how can the state’s perceived prerogative to decide over individuals’ bodies, to the extent 

of who is to be sterilised or castrated, be theoretically conceptualised? I here wish to briefly 

theorise the depicted historical context by building on Foucauldian notions of anatomo-

politics and biopolitics and the Mbembian notion of necropolitics, ultimately situating them in 

a web of intersectionality. It is important to notice that the connection between the 

eugenics/social control/sterilisation/castration nexus and anatomo-politics/biopolitics is not 

original and has already been addressed in existing scholarship.81 

                                                                                                                                                                                              
77  Particularly Benjamin 1966. Castration is depicted as a part of ‘the operation’ in Benjamin 1967: 120. 
78  Benjamin 1967: 119. 
79  Ibid. 
80  See, for example, Sørlie 2013. 
81 See, for example, Wessel 2018; Repo 2015; Spektorowski & Saban 2014; Marhoefer 2008; Honkasalo J 
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I start with the Foucauldian concepts of anatomo-politics and biopolitics. I here understand 

both as derived from Foucault’s concept of biopower, embracing the complexity of how 

power is exercised over the population and individuals’ bodies.82 Such power is ultimately 

connected to the truth/knowledge nexus, which gained prominence during the 20th century 

with new emerging sciences.83 In the broad context of social control, eugenics, sterilisations 

and castrations, I see important anatomo-political aspects in the emerging discourses where 

prominent scientists and authorities alike were increasingly interested in the science of the 

human body.84 According to the new sciences such as eugenics, sexology or psychiatry, the 

human body could be measured and categorised in previously undiscovered ways, developing 

new forms of standardisation.85 As such, these practices are part of what Foucault refers to as 

the ‘anatomo-politics of the human body’, the evolution of the power over life viewing ‘the 

body as a machine’, integrating it ‘into systems of efficient and economic controls’.86 The 

increase of scientific discourse around human sexuality and reproduction involving processes 

of normalisation, where sterilisation and castration are disciplinary mechanisms to manage 

unwanted sexuality and reproduction, fits very well into the Foucauldian notion of anatomo-

politics as optimising or regulating individual bodies’ capabilities.  

Moving over to biopolitics which, like anatomo-politics, is an expression of biopower ‘linked 

together by a whole intermediary cluster of relations’ with the anatomo-politics of individual 

human bodies as ‘two poles of development’.87 Biopolitics, however, is more concerned with 

‘the species body’, the body of the population, rather than the individual. 88  Foucault 

constructed this interest with the body of the population focused on ‘the mechanics of life’89 

as a ‘technology of power’.90 This technology, as expressed by Clare Hanson, ‘is addressed 

not to the individual body but to man-as-species, conceived as “a global mass that is affected 

by overall processes characteristic of birth, death, production, illness, and so on”’. 91 

                                                                                                                                                                                              
2016; Hanson 2008. 

82  Critiquing the classical liberal concept that ‘power is that concrete power which every individual holds, and 
whose partial or total cession enables political power or sovereignty to be established’. Foucault 1980: 88. 

83  Savell 2004: 1101. 
84  Expressed in Honkasalo’s account of biopower as operating ‘at the level of life, intervening and regulating 

every vital aspect of a population, including sexuality, health, nutrition, hygiene, reproduction, immigration 
and death’. Honkasalo J 2016: 273. 

85  See Gould 1996. 
86  Foucault 1990: 139. 
87  Ibid. 
88  Ibid. 
89  Ibid. 
90  Foucault 2003: 242.  
91  Hanson 2008: 106. Hanson quotes Society Must Be Defended. 
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Decentring the individual, biopolitics hence focuses on the population, the ‘race’. 

Biopolitics as governance appears in the eugenics/social control/sterilisation/castration nexus 

through the emerging thinking and systematisation of the population as a biological mass, 

where the abnormal, sick and deviant elements are to be regulated for the wellbeing of the rest 

of society. Foucault’s account on the functions of racism reminds the reader of eugenics:  

The more inferior species die out, the more abnormal individuals are eliminated, the 
fewer degenerates there will be in the species as a whole, and the more I – as species 
rather than individual – can live, the stronger I will be, the more vigorous I will be. I 
will be able to proliferate.92  

 

In the quote, the interconnectedness between the exercises of cutting-out the ‘bad’ elements of 

the population and encouraging the breeding of the ‘good’ elements becomes visible. Alberto 

Spektorowski and Liza Ireni-Saban have developed this connection between eugenics and 

Foucauldian biopolitics. Depicting eugenics in the national-welfarist Nordic countries, they 

explain the state’s interest in collecting public health information as reinforcing ‘the exercise 

of power by technocratic practitioners who became increasingly interested in eugenic 

practices as a way to neutralize the margins of industrial society’.93  

The notion of the ‘margins’ of society brings me back to the elements of the population 

considered deviant, unwanted for reasons related to reproduction and sexuality. Sterilisation 

became an effective way to regulate the reproduction of the population, thought of as a 

biological mass. Sterilisation both prevented societal degeneration and protected future 

children from bad parents. Castration, on the other hand, became an effective way to regulate 

the elements of dangerous sexuality in the population. Present in both sterilisation and 

castration interventions are sovereignty and power in a biopolitical form – that it is the 

prerogative of the state, embodied through the expert, to decide over bodies, life and death. 

Indeed, the interventions were often carried out in the name of public interest, where the 

degenerate elements of society were seen to impede on the resources of the pure.  

When addressing involuntary surgical interventions in the form of sterilisation and castration, 

the concept of biopolitics particularly takes a negative form. From interest in and power over 

life, the focus shifts to death: who should die or, in extension, who should be destroyed. In the 

words of Achille Mbembe, who has focused on the Foucauldian notion of ‘the right to kill, to 

                                                                                                                                                                                              
92  Foucault 2003: 255. 
93  Spektorowski & Ireni-Saban 2014: 104. 
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allow to live, or to expose to death’, this technology can be described as ‘necropolitics’.94 

Shifting the focus to ‘the generalized instrumentalization of human existence and the material 

destruction of human bodies and populations’,95 Mbembe demonstrates how death can take a 

central discursive space. 

The concept of death is, according to Mbembe, not confined to the death of the biological 

human being. Rather, it is to be understood as a range of terrorising practices connected to 

exception and siege. Reflecting upon necropolitics in practice, Mbembe lists forced 

sterilisation among one of the terrors – along with the selection of races, the prohibition of 

mixed marriages, and the ‘extermination of vanquished peoples’ – which all found their ‘first 

testing ground in the colonial world’.96 Importantly, sterilisation has been used as a way of 

limiting the reproduction of native or indigenous peoples – for example, in the US and 

Canada – a practice which comes close to the Mbembian setting for ‘necropolitics’.97 The 

concept of necropolitics is hence vastly present in the history of involuntary sterilisation.  

The legislative and administrative definition of the target groups depicted in this thesis and 

categorised through science – the feebleminded, the sex offender, the transsexual – have made 

the subjects detached from the lawmakers through notions of alterity, illness, marginalisation. 

As a consequence, they became human beings with a lack of human character, humanity and 

dignity, allowing the state apparatus to justify the introduction of such interventions. The 

interventions were often not seen as atrocities. Rather, they were perceived as modern, even 

humane. Modern surgical techniques appeared with the emerging disciplines and were 

presented as ‘civilised’, progressive alternatives to earlier methods of controlling reproduction 

or sexuality.98 Such methods were, for example, segregation, indefinite institutionalisation, 

punishment, or denial of legal recognition – measures which, however, were often kept and 

presented as ‘alternatives’ to sterilisation/castration. 

Coming to the subjects of regulation – the people that were targeted by anatomo-political, 

biopolitical and necropolitical practices of sterilisation and castration against their will – I 
                                                                                                                                                                                              
94  Mbembe 2003: 12. 
95  Ibid: 14. Emphasis omitted. 
96  Ibid: 23. 
97  In-depth depictions of these practices are, for example, Smith A 2005; Stote 2015. Necropolitics is also 

useful for conceptualising the harm of involuntary sterilisation and castration. Mbembe exemplifies harm 
through loss, building on the concept of slavery, where the slave condition is manifested by a triple loss: 
‘loss of a “home”, loss of rights over his or her body, and loss of political status’. Mbembe 2003: 21. The 
latter two, in particular, are relevant here. The double loss – and harm – in question is embodied by, first, 
the violation of the non-consensual intervention itself, and second, the ‘social death’ related to the loss of 
fertility/sexual drive and its related social stigma.  

98  Mbembe draws an analogy to the introduction of the guillotine in France. Mbembe 2003: 19.  
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suggest that the interventions operated through multiple intersecting forms of oppression. 

Other authors have suggested gender, gender identity, sexuality, ability, class, ethnicity, race, 

age – or, sometimes, a combination of these categories – as logics or proxies, according to 

which the interventions have been carried out. 99  I, however, resist the temptation of 

emphasising one form of oppression over another or of designing an algorithm to calculate 

who has been ‘most’ targeted, as this goes against the thesis’s aim to contextualise and 

understand the practices and the challenges against them. The interventions have targeted a 

multiplicity of groups. The governmental logic or ideology behind them has depended on time 

and place. An illustrative example is how pre-war traditional eugenics and its focus on 

biology gave way, in a post-war context, to a more flexible focus on culture.100 The 

interventions controlling the population’s sexuality or reproduction are nevertheless still 

practised. As the target groups change, so do their motivations. A common theme has been 

the underpinning alterity of the targeted – often marginalised – individuals and groups who 

are constructed as disorderly, abnormal and deprived of humanity by the authorities.  

The web of intersecting forms of oppression operating through the mechanisms of anatomo-

politics, biopolitics and necropolitics here functions as an introductory background to the 

thesis. This background is important to understand how practices of sterilisation and 

castration have been established and implemented in a way that renders interventions possible 

against the will of the individual. It is equally important to highlight how these interventions 

have been connected to modern mechanisms of power rather than to a certain ideology 

targeting a certain group. Thinking about involuntary sterilisation and castration within the 

depicted theoretical framework facilitates the understanding of how these methods have 

gained traction in a range of different historical, political and social contexts. Now, 

nevertheless, it is time to move closer to the heart of the analysis.  

 

1.4 Conceptualising	Harm	

Before diving into the topic of remedies, a few words should be spent on harm. Fully taking 

into consideration the complexities of people’s harm and suffering might be an impossible 

task, but engaging with it is vital for understanding the importance of appropriate, complete 
                                                                                                                                                                                              
99  See, for example, Runcis 1998; Bock 1983; Tydén 2002; Mattila 1999; Marhoefer 2008; Smith A 2005; 

Haave 2000a; Curran 2016; Aasen 1989; Björkman 2011; Honkasalo J 2016; Myhre & Thomassen 2014; 
Sørlie 2016. 

100  See Repo 2015: 52. 
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and transformative remedies.101 Keeping in mind Fionnuala Ní Aoláin, Dina Haynes and 

Naomi Cahn’s account of ‘feminist methodology’, which ‘listens to what women say’ ‘about 

the forms and nature of harms experienced’,102 I here wish to use the (direct or indirect) 

stories of harm of involuntary sterilisation of some victims – women, men or non-binary 

people – as the point of departure of the analysis. Facing a general lack of extensive mapping 

of victims’ accounts and an almost complete lack of accounts from the involuntarily 

castrated,103 I draw on secondary accounts of victims’ stories of involuntary sterilisation as 

recounted in academic literature, non-governmental organisation (NGO) reports and court 

cases from different countries. Recognising that such accounts are fragmentary, and the harm 

deeply contextual, I here only aim to give a general overview of the extent and multiplicity of 

harm invoked by the interventions rather than an exhaustive catalogue. 

Both involuntary sterilisation and castration involve multiple forms of harm. One is the 

violation of integrity inherent in that the intervention is carried out against the free will of the 

victim. The amount of force, coercion, deception or authoritative persuasion present at the 

time of the intervention can be different. One Romani woman who was involuntarily sterilised 

in Slovakia retold her story in the following way: 

The doctor told me that if I had a cesarean a third time, then I would die. The doctors 
and nurses kept repeating this to me. I said that I was young and that I wanted more 
children. The doctor kept reminding me that when they take me to surgery, they will 
ligate me. I was in great pain at that time […] I agreed because I was scared. I had a 
baby boy at home, my husband works, my mother is ill. I had to make it home. I 
thought maybe I could have a third child, but then I thought I would die and I cried 
[…] and thought how could I abandon my boy and my new baby girl.104 

 

As seen in her story, the Slovakian woman was presented with false information in a highly 

stressful situation, depriving her of a free and informed choice. Another woman, in Sweden, 

sterilised according to historical sterilisation laws, retold another kind of coercion, namely the 

threat of infinite institutionalisation by the authorities: ‘if I had not signed [the papers], I 

would have ended up at Västra Mark in Örebro and never regained my freedom’.105 A man, 

belonging to the traveller minority who was coerced into sterilisation according to Swedish 
                                                                                                                                                                                              
101  Together with a full establishment of the relevant facts, properly identifying the victims and alleged 

violation(s) and engendering reparations. Rubio-Marín & Sandoval 2011: 1064–71. 
102  Ni Aolain, Haynes & Cahn 2011: 432. 
103  There are, however, important exceptions, of breaking the silence and sharing victims’ stories, such as 

Eugenicsarchive.ca or the Quipu Project. 
104  Center for Reproductive Rights et al 2003: 56. 
105  Lomfors 2000: 287. Translated from Swedish. 
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historical sterilisation laws retold the intervention as one of deception by the authorities: 

I got an injection and fell asleep. When I woke up, I was angry. Yes, then I got really 
angry and said, ‘what have you tricked me into’. ‘You have signed here’, they said. 
But they never explained what it was. They only said that it is so you can become free. 
There was a guard there. He was a prison guard and surely a Nazi. He said that ‘the 
race that you belong to should not have children’. That is what he said. And then I 
understood what would happen to me. But then it was too late.106 

 
There are also other situations that were coercive, the coercion however a result of oppressive 

legislation rather than pressure by civil servants or medical personnel. A trans man in Sweden 

retold the coercion inherent in the mismatch between legally registered gender and expressed 

gender identity, forcing him to undergo sterilisation: 

If I had not agreed to the sterilisation, then I would not have been allowed to change 
my legal gender and then I would have continued to live like some kind of living dead, 
so to speak. I would probably not have been able to access all the treatment I needed, 
and I would not have been respected as a man. The state would not have recognised 
that I existed. The state would have thought that I was a woman. And relatively many 
in the surroundings who saw my [identity] papers would also have thought that I was a 
woman. So, they would not have seen me. And you cannot live like that.107 

 

The consequences of the intervention can be many. A direct consequence is unwanted 

infertility which victims experience in various ways, depending on individual, social and 

cultural circumstances. In the Inter-American Court of Human Rights (IACtHR) court case 

I.V. v. Bolivia, the infertility is depicted by the applicant as ‘never again being able to decide, 

not alone nor with her partner’ ‘[…] whether to get pregnant’.108 A woman who was sterilised 

according to Canadian historical sterilisation legislation recounted how the authorities 

disregarded her abilities to enjoy parenting, expressing her experience of infertility as follows: 

I won’t be able to enjoy the children I would have had […] We don’t know these 
things. But had I had children, I would have loved them, and they would have loved 
me back, and they would have been a support system and a family […] I’m missing 
that. I missed that.109 
 

Infertility is an experience of loss of (future) family relationships, affecting one’s life project, 

                                                                                                                                                                                              
106 Ibid: 328. Translated from Swedish. 
107  RFSL 2015, second personal story in video material. Translated from Swedish. 
108  IACTHR, I.V. v. Bolivia (2016): Para 129.  
109  Wilson 2018. 
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incommensurable by definition.110 Rather than subsiding, the harm of infertility can take 

different expressions and intensify during the course of a person’s life. Apart from a missing 

relationship with biological children, infertility can also affect relationships with other people, 

such as intimate partners. A trans man in Sweden depicted the legislated infertility 

requirement as a constant impediment, a daily struggle, likely to affect any future 

relationships:  

I have thought multiple times if it is worth [amending legally registered gender]. 
Because it is so much, one sacrifices so much. And it will be a bloody difficult life and 
I constantly have to fight for my rights. It will always be a struggle. For example 
having a family. A person who is comfortable in their body and relatively happy with 
their life can still have a family. I, on the other hand, cannot have a family. And then, 
depending on whether I meet a man or a woman later, someone who I really want to 
be together with for a longer time period, then I cannot... If it is a man I cannot have 
children with him. I cannot adopt because there are a lot of regulations and rules and 
so on. If it is a girl, she can at least get inseminated and have children that way. In that 
situation it is possible, if one wants to go down that road. But do you have to choose 
[between amended legal gender and fertility]? It feels so difficult and I guess that is 
the part I have been thinking about the most... the social part, families and 
relationships and so on. Is it worth it?111 

 

In this account, the importance of the social element in the experience of harm is highlighted. 

The individual expectations of what constitutes a ‘good’ and ‘normal’ life – for example, the 

desirability of having children and/or a big family – is not just individual, but highly socio-

cultural. The ability of the social context to magnify the meaning and impact of infertility is 

addressed in the European Court of Human Rights (ECtHR) court case V.C. v. Slovakia: 

[…] owing to her infertility, the applicant experienced difficulties in her relationship 
with her partner and, later, husband. She indicated her infertility as one of the reasons 
for her divorce in 2009. […] Owing to her inability to have more children the 
applicant has been ostracised by the Roma community.112 

 

Compound negative effects of the infertility were also brought up in my interview with Marta 

González Dominguez, legal adviser at the Center for Reproductive Rights. She told me about 

a Chilean case she was involved with where an HIV-positive woman was involuntarily 

sterilised in connection to giving birth: 

                                                                                                                                                                                              
110  On the notion of harm to life project and its reparation, particularly developed in the jurisprudence of the 

IACtHR, see, for example, Tonon 2011. 
111  Bremer S 2011: 204–5. Translated from Swedish. 
112  ECtHR, V.C. v. Slovakia (2011): Para 118. 
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Different forms of violence act as a circle… so when [the applicant] realised that she 
could not have more babies, her husband also started to beat her and to mistreat her, 
because she couldn’t have more babies... and this is also very important, because it 
shows how these gender stereotypes in rural areas act... her role as a woman in society 
was completely cut. She was very frustrated, she wanted to be a mommy, a young 
mommy... and it was very difficult for her to accept that she could not have more 
babies.113 

 
Infertility is nevertheless not the only harm. Some victims recount decreased sexual desire 

and changes in their sexual lives after the involuntary surgery.114  This could particularly be 

true for the involuntarily castrated, for whom the aim of the surgery was to disrupt sexual 

drive. The victims’ harm and experiences of involuntary castration depend on the socially-

constructed values and ideas surrounding sexuality, such as the gendered importance given to 

men’s erectile and penetrative abilities.115 The European Convention for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment (European Torture Committee) 

has engaged with the harm of surgical castration. It has listed these as infertility, an increased 

risk of osteoporosis, mental depression and altered physical appearance – such as diminished 

body hair, oily skin and the increased formation of breast tissue.116 Also, the experience of 

sexual harm can be affected by the social and cultural context. A woman who was sterilised 

according to the historical sterilisation laws in Sweden mourned her inability to share her 

experiences of changed sexual life with other people of her generation: 

And you get weak in another way. Nowadays they speak so openly about the sexual. 
The sexual became different in comparison to earlier, if one puts it like that. And one 
gets sad too, particularly being unable to talk to anyone [about it].117 

 

Silence and inability to speak about the surgery, even to spouses, is echoed by other victims. 

An involuntarily sterilised man in Sweden, sterilised according to historical sterilisation laws, 

recounted feelings of shame, limiting his communicative ability in relation to close ones but 

also to authorities. This, in turn, affected his general wellbeing, such as his access to health: 

Yes, I was ashamed. Even when I was about to get heart surgery and they saw the scar 
I was ashamed. But I also became hateful. Because they were holding me down. At 

                                                                                                                                                                                              
113  González-Dominguez, 5 January 2018. 
114  See, for example, Fodstad 2000: 145. 
115 Building on differences in social construction between male and female sexuality and reproduction. For the 

construction of masculinity through e.g. sexuality and fatherhood, see Edwards T 2006; Kimmel et al (eds) 
2004. 

116  CPT/Inf (2009) 8: Para 14. 
117  Lomfors 2000: 295. Translated from Swedish. 
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the time, one could not talk to people from the authorities at all. Nobody cared. This 
has often come over me. Especially when I have met girls. Because I knew that I could 
not have children. At these times, it happened that I drank. But it was worst when I 
was married. Because then I had to lie and say that I had suffered from mumps. But I 
did not feel good about sitting there lying. So I had to tell.118 

 

A general theme of a damaged relationship to authorities, particularly medical ones, appears 

in victims’ stories. Stigmatisation and stereotyping are common, impacting victims’ lives 

beyond the involuntary surgery. One forcibly sterilised Slovakian Romani woman, who only 

found out that she would be permanently infertile after the surgery, retold her struggle to 

access healthcare, facing stigmatisation and stereotyping: 

The local gynecologist told me that it would be forever. I was surprised. I wanted to 
ask the doctor if I could do something to have more children, but I am ashamed to ask 
because usually gynecologists tell off Romani women for having more children and 
say that we have children to get [state] benefits. So I was ashamed to ask.119 

 

The extensive and multiple physical, mental, emotional, sexual and reproductive harm cannot 

easily be taxonomised, a task beyond this thesis. One of the few extensive documentations of 

victims’ harm is nine qualitative interviews from 2000 with victims of Swedish historical 

sterilisation practices. In the victims’ stories, some of the direct physical manifestations of 

harm are infertility; unattractive, uncomfortable and itchy physical scarring; bleedings; 

headaches; stress; gastric ulcers; nausea; abdominal pain and decreased sexual pleasure. Some 

of the psychological, emotional and social materialisations of harm were destroyed marriages 

and other intimate relationships, stigmatisation and connected psychological problems, 

constant fear of public disclosure of the sterilisation, feelings of shame, longing for children 

and grandchildren, the need to take psychotropic drugs with side effects, negative effects in 

sexual life, loss of self-esteem and perceived human dignity, lost opportunities of family life, 

the feeling of being mutilated, loss of joy and happiness in life, difficulties of engaging in 

personal relationships, feelings of loneliness and lack of interest in sexual relations.120  

Continuing the list, financial costs and indirect harm and victimisation have also occurred. 

The social stigma regarding sterilisation has sometimes led to marginalisation, denied access 

to adoption services (because of the diagnosis that led to the sterilisation) and lost career and 
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housing opportunities with immediate financial effects. The direct victims also mentioned 

indirect victimisation of close ones: destroyed relationships, loss of opportunities to have 

biological children with the sterilised partner or to have siblings. There were both direct and 

indirect financial costs involved, such as costs for treatments, therapy and lost life-

opportunities.121 In short, the harm of involuntary sterilisation and castration – and, in most 

cases, of the inability to access redress – has been multiple, continuous and impacted a great 

period of the victims’ lives. 

Such harm appears from the stories of only a few victims. The harm also tells general life 

stories of marginalisation, being socially considered to be of ‘lesser’ value. For remedies to be 

not only corrective, but transformative, it is important to take into consideration the 

multiplicity of harm.122 Monetary compensation is often a standard remedy in legal systems. 

According to Alan Hyde, financial compensation builds on a blurry concept of the body as 

property, where unquantifiable harm is financially valued according to ‘notions of social 

opportunities’.123 Financial compensation might not have a transformative promise. Leslie 

Bender, writing primarily on tort law, has suggested that feminist ethics of care should inform 

remedies and legal notions of ‘responsibility’. 

My suggestion is that we use feminist theory to change the meaning of responsibility 
in tort – which now means primarily an obligation to make monetary reparations for 
harms caused – to a meaning rooted in a concept of care. This enriched meaning of 
responsibility arises out of our recognition of our interconnectedness as human beings 
and has to do with responding through interpersonal caregiving to the needs of 
someone who has been injured. It means taking care of. Responsibility as taking care 
of, rather than solely as paying for, seems completely absent from the law, although it 
is part of our social understanding of the meaning of responsibility that arises out of 
our experiences as parents, siblings, lovers, friends, and neighbors. It is time for legal 
responsibility to include this meaning.124 

 

Bender hence suggests broadening the modalities of redress beyond monetary compensation. 

Such a broadening exercise also involves the scope of harm, involving its social aspects. With 

involuntary sterilisation and castration, one such social aspect is the injury involved when 

considering a person as a member of a group unworthy of engaging in reproduction or sexual 

intercourse, selecting them based on their belonging to a group: their belonging to a racial 
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minority, being women, being trans, etc. Writing on violence against women, Adrian Howe 

refers to the collective aspects of harm as ‘social injury’, pointing to the harm of such 

violence not merely to individuals, but to the whole group.125 Ruth Rubio-Marín has pointed 

out that the recognition of group-based injuries might be ‘useful in contesting the inherited 

stigmas and hierarchies that often underpin those rights violations in order to build a new 

democratic order’.126 Recognising the importance of both the recognition and redress of 

victims, I now move on to remedies and notions of rights as challenging the notion of state 

prerogative.  

 

1.5 Changing	Discourse:	Mobilisation,	Changed	Values	and	

Remedies	

The world after the great wars has witnessed democratisation and the mobilising efforts of 

oppressed groups challenging their oppressors. The discourse of state prerogative has taken a 

different place in the face of rising individualism and human rights.127 The idea that people 

have universal, inherent, inalienable and indivisible rights by their virtue of being human is a 

powerful thought. In comparison to the formerly depicted discourse of state sovereignty over 

its population – manifested in the necropolitical extreme to the post-Second World War world 

in the disclosure of war-time torture and killings of civilians or concentration camps – the 

rights discourse embodies a radical rhetorical contrast. The post-war international 

proliferation of rights is manifested, for example, in the increasing number and importance of 

supranational institutions, conventions and documents regulating human rights.128 Recognised 

violations have importance for state accountability and responsibility. Developing norms 

concerning state responsibility and reparations have led to these questions gaining a central 

role in the international community.129 From an inter-state phenomenon, realising state 

responsibility has come to include redress and reparation to individuals and groups. 

                                                                                                                                                                                              
125  Howe 1991: 156. 
126  Rubio-Marín 2009d: 383. 
127  I here understand rights primarily within the international legal framework, taking shape within 

international organisations in the aftermath of the Second World War, rather than national constitutions. 
This said, the international and constitutional have become increasingly interdependent. On the 
constitutionalisation of international law, particularly human rights, see Klabbers et al 2009; Greer & 
Wildhaber 2012; Sweet 2009. 

128  On the proliferation of the human rights discourse in the light of human rights mobilisation, see Simmons 
2009. 

129  This development is well depicted in Shelton 2015; Crawford 2013.  
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Indeed, the right to a remedy is a generally-accepted principle in international human rights 

and humanitarian law. In the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment of Punishment (CAT), this right is expressed as the state party’s 

obligation to ensure ‘that the victim of an act of torture obtains redress and has an enforceable 

right to fair and adequate compensation, including the means for as full rehabilitation as 

possible’.130 In the General Comment No. 3 of the Committee Against Torture (CAT 

Committee), it specifies the obligation to provide redress as ‘two-fold: procedural and 

substantive’.131 The International Covenant on Civil and Political Rights (ICCPR) clearly 

formulates the obligation of parties to ensure that people whose rights have been violated to 

have access to an ‘effective remedy’.132 In 2005, the United Nations General Assembly 

(UNGA) adopted a resolution on Basic Principles and Guidelines on the Right to Remedy and 

Reparation for Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law.133 In this document, some central international 

legal principles for the remedy of individual and communal harm were determined. 

According to the Basic Principles and Guidelines, the modalities of reparations are 

restitution, 134  compensation, 135  rehabilitation, 136  satisfaction 137  and guarantees of non-
                                                                                                                                                                                              
130  United Nations Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or 

Punishment (1984), Article 14(1). 
131  CAT/C/GC/3 (2012): Para 5. 
132  United Nations International Covenant on Civil and Political Rights (1966), Article 2(3). Other regulations 

of the right to remedies are, for example, the Council of Europe Convention for the Protection of Human 
Rights and Fundamental Freedoms (1950) Articles 13 and 41; Inter-American Convention on the 
Prevention, Punishment and Eradication of Violence Against Women (1994), Article 7(f,g); Protocol to the 
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (2001), Articles 4(f), 25. 

133  A/RES/60/147 (2006). 
134   According to the UN Basic Principles and Guidelines, restitution: 

[…] should, whenever possible, restore the victim to the original situation before the gross violations of 
international human rights law or serious violations of international humanitarian law occurred. 
Restitution includes, as appropriate: restoration of liberty, enjoyment of human rights, identity, family 
life and citizenship, return to one’s place of residence, restoration of employment and return of 
property.   

A/RES/60/147 (2006), Article 19. 
135  Compensation: 

[…] should be provided for any economically assessable damage, as appropriate and proportional to the 
gravity of the violation and the circumstances of each case, resulting from gross violations of 
international human rights law and serious violations of international humanitarian law, such as: a) 
Physical or mental harm; b) Lost opportunities, including employment, education and social benefits; c) 
Material damages and loss of earnings, including loss of earning potential; d) Moral damage; e) Costs 
required for legal or expert assistance, medicine and medical services, and psychological and social 
services.  

 A/RES/60/147 (2006), Article 20. 
136  Rehabilitation ‘should include medical and psychological care as well as legal and social services’. 

A/RES/60/147 (2006), Article 21. 
137  Satisfaction:  

[…] should include, where applicable, any or all of the following: a) Effective measures aimed at the 
cessation of continuing violations; b) Verification of the facts and full and public disclosure of the truth 
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repetition.138  

Remedial debates have particularly developed in post-conflict settings. With radical regime 

changes, earlier national narratives are challenged and rewritten. Truth and reconciliation 

commissions and international and national war tribunals often disclose past practices of gross 

human rights violations. 139  Apart from the criminal legal responsibility of individual 

wrongdoers, violations often entail international legal state responsibility. 140  With a 

developing human rights framework, what constitutes a right and what a violation, and what 

state responsibility consequently entails, evolves. Such a remedial development might evoke 

                                                                                                                                                                                              
to the extent that such disclosure does not cause further harm or threaten the safety and interests of the 
victim, the victim’s relatives, witnesses, or persons who have intervened to assist the victim or prevent 
the occurrence of further violations; c) The search for the whereabouts of the disappeared, for the 
identities of the children abducted, and for the bodies of those killed, and assistance in the recovery, 
identification and reburial of the bodies in accordance with the expressed or presumed wish of the 
victims, or the cultural practices of the families and communities; d) An official declaration or a judicial 
decision restoring the dignity, the reputation and the rights of the victim and of persons closely 
connected with the victim; e)  Public apology, including acknowledgement of the facts and acceptance 
of responsibility; f) Judicial and administrative sanctions against persons liable for the violations; g) 
Commemorations and tributes to the victims; h) Inclusion of an accurate account of the violations that 
occurred in international human rights law and international humanitarian law training and in 
educational material at all levels.  

 A/RES/60/147 (2006), Article 22. 
138  Guarantees of non-repetition include: 

[…] where applicable, any or all of the following measures, which will also contribute to prevention: a) 
Ensuring effective civilian control of military and security forces; b) Ensuring that all civilian and 
military proceedings abide by international standards of due process, fairness and impartiality; c) 
Strengthening the independence of the judiciary; d) Protecting persons in the legal, medical and health-
care professions, the media and other related professions, and human rights defenders; e) Providing, on 
a priority and continued basis, human rights and international humanitarian law education to all sectors 
of society and training for law enforcement officials as well as military and security forces; f) 
Promoting the observance of codes of conduct and ethical norms, in particular international standards, 
by public servants, including law enforcement, correctional, media, medical, psychological, social 
service and military personnel, as well as by economic enterprises; g) Promoting mechanisms for 
preventing and monitoring social conflicts and their resolution; h) Reviewing and reforming laws 
contributing to or allowing gross violations of international human rights law and serious violations of 
international humanitarian law.  

A/RES/60/147 (2006), Article 23. 
139  Famous examples of truth and reconciliation commissions in transitional justice settings during the last 

decades have been, for example, the South African Truth and Reconciliation Commission; the Commission 
for Reception, Truth and Reconciliation in East Timor; the Argentinian National Commission on the 
Disappearance of Persons; the Indian Residential Schools Truth and Reconciliation Commission in Canada; 
the National Truth and Reconciliation Commission in Chile; the Rwandan International Commission of 
Investigation on Human Rights Violations in Rwanda and the Peruvian Truth and Reconciliation 
Committee. 

140  Such a principle was laid down in Chorzów factory case, formulating reparation as ‘the indispensable 
complement of a failure to apply a convention, and there is no necessity for this to be stated in the 
convention itself’. PCIJ, The Factory at Chorzów (1928): 21. The concept of reparations has later 
developed within international law from an inter-state matter to one which concerns human rights 
violations of the state against its own citizens. An important milestone for the development of state 
responsibility is the UN General Assembly’s 2010 adoption of a resolution on state responsibility. See 
A/RES/65/19 (2010). The resolution was intended to become a legally binding treaty, which however never 
materialised. See Crawford 2013: 42–4. 
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criticism of state authority and history. A famous example of such debates is, in the aftermath 

of anti-slavery and civil rights movements in multiple countries, prominently the US and the 

UK, and questions whether reparations should be made for the Atlantic slave trade to the 

descendants of slaves or to countries that have suffered from slavery.141 So far, these debates 

have not led to any large-scale reparations.142 

The further back in time oppression dates, however, the trickier the responsibility and 

remedial questions arising. The legal obligations for countries to provide remedies for 

historical injustices are widely contested. One question regarding the passing of time and state 

responsibility is retroactivity. This particularly concerns historical injustices that today would 

amount to serious violations of international human rights law but were committed during a 

time when the state had not ratified relevant treaties – or such treaties did not even exist. In 

particular, there is a tension between the nontemporality of jus cogens and what violations of 

such peremptory norms legally and temporally entail in terms of state responsibility and 

remedies. Particularly important here is the principle of non-retroactivity of treaties, 

expressed in Article 28 of the Vienna Convention of the Law of Treaties, rejecting state 

responsibility arising from a treaty before state commitment.143 As both these contradicting 

principles, temporality and nontemporality, are generally accepted in international law, 

human rights bodies have tried to strike a balance between them. The CAT Committee, for 

example, has given peremptory norms some weight, attributing responsibility to a state for 

                                                                                                                                                                                              
141  One important milestone was the UN Durban Declaration and Programme of Action from the beginning of 

the 2000s, which recognises that ‘slavery and the slave trade are a crime against humanity, and should have 
always been so’ in its preamble. Effective remedies form an integral part of the declaration. See United 
Nations 2002. This said, the topic of reparations was a divisive issue at the Durban Conference, with the 
EU, US, Canada, Australia, New Zealand and Japan opposing reparations and many African, Latin 
American, Caribbean and Asian countries pushing for compensations. Shelton 2015: 272. 

142  Examples of individual apologies that have been made are the state of Delaware’s 2016 joint resolution to 
apologise for hundreds of years of slavery and Jim Crow laws; or former London mayor Ken Livingstone’s 
2007 apology for London’s role in the slave trade. See Moyer 2016; Muir 2007. One example of demands 
for reparations is the 1989–2017 attempts by former US Congress representative John Conyers to introduce 
a bill entitled ‘The Commission to Study and Develop Reparation Proposals for African-Americans Act’. 
See Owens 2017. Another example is the African World Reparations and Repatriation Truth Commission’s 
1999 Declaration, demanding compensation for repatriation from western countries for enslaving Africans 
and colonising the continent, see BBC News 1999. A final example of reparation demands is the platform 
of Caribbean countries, CARICOM Reparations Commission, which in 2014 developed a ten-point plan for 
reparatory justice for slavery and genocide of indigenous communities, see CARICOM 2014. For a legal 
evaluation of reparations for slavery and other historical injustices, see Posner & Vermeule 2003. Shelton 
has pointed out how the question of reparations for slavery in the US context has tended to be furthered by 
the legislature rather than courts. Shelton 2003: 302. 

143  ‘Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a 
party in relation to any act or fact which took place or any situation which ceased to exist before the date of 
the entry into force of the treaty with respect to that party’. Vienna Convention on the Law of Treaties 
(1969), Article 28. 
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torture and ill-treatment also (immediately) before ratification.144 The ECtHR, moreover, has 

considered that pre-ratification responsibility can arise in some cases, when there is a 

‘genuine connection’ between the violation and the entry into force of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR),145 such 

as when violations happened close to the time before the ratification and the investigation 

pertains to the time after the entry into force of the Convention. The ‘genuine connection’ rule 

forms a recognised exception, albeit a limited one, to the principle of non-retroactivity. 

Another question concerning the passage of time is that of statutory limitations. This 

particularly becomes a question when the injustice was considered a violation of rights at the 

time when it happened, but the victims present their claims when they are time-barred. Here, a 

general principle of international law is to accept such domestic rules pertaining to 

prescriptibility.146 Illustrated in the inadmissibility case Thiermann and Others v. Norway 

(2007) concerning the maltreatment of German-Norwegian war children in Norway, their 

failure ‘to comply with the time-limits laid down in domestic law’ was interpreted by the 

ECtHR as ‘failure to exhaust domestic remedies’.147 The principle is not, however, without 

exceptions. In some cases, such as when victims of violations have been particularly helpless 

or vulnerable,148 or when the harm or violations are continuing, exceptions can be granted. 

Regarding enduring harm and effects of torture, the CAT Committee has stated that ‘statutes 

of limitations should not be applicable as these deprive victims of the redress, compensation, 

and rehabilitation due to them’.149 For many victims, the Committee continued, time does not 

have a healing effect, but may, in fact, increase harm.150 

                                                                                                                                                                                              
144  This was importantly the case in CAT Committee, Gerasimov v. Kazakhstan (2012), where the Committee 

found the state to have violated the Convention, referring to torture and ill-treatment carried out by law 
enforcement officers in 2007, one year before the Convention entered into force in the state. 

145  As established in ECtHR, Šilih v. Slovenia (2009): Para 163. It was later importantly reinforced in ECtHR, 
Janowiec and Others v. Russia (2013), see particularly Para 104. 

146  This is seen in the rules on admissibility, expressed in the ECHR Article 35(1): ‘The Court may only deal 
with the matter after all domestic remedies have been exhausted […] and within a period of six months 
from the date on which the final decision was taken’. The same principle is recognised in the American 
Convention on Human Rights (1969) Article 46. The Human Rights Committee adopts a similar, however 
somewhat more flexible, stance in its Rules of Procedure, Rule 96(c): ‘a communication may constitute an 
abuse of the right of submission, when it is submitted after 5 years from the exhaustion of domestic 
remedies […] or, where applicable, after 3 years from the conclusion of another procedure of international 
investigation or settlement, unless there are reasons justifying the delay taking into account all the 
circumstances of the communication’. CCPR/C/3/Rev.10 (2012). 

147  ECtHR, Thiermann and Others v. Norway (2007): 25–6. 
148  See, for example, the Grand Chamber’s conclusion in ECtHR, Mocanu and Others v. Romania (2014); or 

IACtHR, García Lucero et al v. Chile (2013). 
149  CAT/C/GC/3 (2012): Para 40. 
150  Ibid. 
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While the international legal obligations to provide remedies for historical violations are 

narrowed by non-retroactivity and statutory limitations, remedial debates often widen their 

scope from strictly legal doctrinal arguments to also considering moral and political ones. 

Dinah Shelton has raised the issue in her seminal work on remedies in international human 

rights law, discussing arguments for and against remedies for historical injustices. One strong 

argument speaking for such remedial obligations is that the acts ‘were illegal under national 

or international law at the time they were committed’.151 The victims have, however, been 

unable to access remedies because of procedural obstacles or political reasons at the time in 

question. According to this reasoning, the passing of time is not reason enough not to remedy 

these groups.152 Shelton holds that another reason to grant remedies for historical injustices is 

that even though today’s international human rights framework did not appear until after the 

Second World War, many states legally regulated fundamental and constitutional rights in 

their national laws prior to this. Also, international humanitarian law prohibited many of what 

today would be referred to as gross human rights violations already by the end of the 19th 

century.153  

Shelton further emphasises that since ‘states, communities, businesses and individuals have 

unjustly profited from many of the abuses, garnering wealth at the expense of the victims’, 

this is a reason to provide remedies for historical injustices. The wedge between the wealthy 

and the deprived has accumulated and often been reinforced, generation after generation, 

resulting in greater economic inequality: another motivation for the provision of remedies. 

This argument supports a further one, namely that drawing a line between present and past – 

which is effectively done when remedies are denied – rejects a continuity of the disadvantages 

and privileges created throughout history, affecting the people in the present. A final 

argument for providing remedies for historical injustices, Shelton holds, is that they 

acknowledge ‘the suffering of victims and the legacies of suffering in contemporary society’. 

Such an acknowledgement can work as reconciliation for relations and dynamics between 

different groups today.154 

Shelton also recounts arguments against the granting of remedies. The most common, she 

writes, is the principle of non-retroactivity, which assumes ‘that the acts were lawful at the 
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time they were committed’.155 Old remedial claims, moreover, lead to difficulties determining 

the causes of harm. 156  Apart from causality, it can be difficult to determine how to 

compensate, or otherwise appropriately remedy, the harm. Another ground for opposition is 

the identities of the parties, raising the question of whether individuals, companies or 

governments should bear responsibility for earlier generations or predecessors.157 Shelton also 

holds that opponents are cautious about the ‘triumph of a victim psychology that blames 

everyone else for today’s problems’.158  

Shelton conclusively contends that historical claims can give rise to remedies: i) if the acts 

were illegal at the time committed and no remedies have been granted; and ii) when the 

earlier law conflicted with ‘fundamental principles then in force’, for example, if merely 

procedural regulations prevented victims from accessing remedies. 159  In the abstract, 

Shelton’s conclusions seem not only legally solid and reasonable, but also come across as a 

pragmatic compromise. In practice, however, establishing what was legal and illegal 

according to historical legal sources and dominant legal interpretations at the time might be 

easier said than done. Concerning ‘fundamental principles then in force’, one might rightly 

ask what these principles and their sources are, and how they are determined. Should only 

national legal sources and principles be considered relevant in the evaluation, or should also 

supranational ones be considered? 

Difficulties in determining state responsibility and effective and appropriate remedies can be 

seen in relation to historical sterilisation projects. Remedial debates have awakened in recent 

decades as these historical practices have become increasingly questioned. For example in 

Virginia, California, North Carolina and Oregon, governors have issued official apologies for 

past sterilisation practices. There has, however, been a question of whether such apologies, 

accompanied by no other remedies, have been tepid, even disingenuous.160 To answer such 

criticism, some states have provided additional material remedies. In North Carolina, the 

North Carolina Justice for Sterilization Victims Foundation was established in 2010 in order 

to improve victims’ access to justice.161 Compensation schemes for victims have been 

recently launched in some US states, such as North Carolina (2013) and Virginia (2015), 
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where individual victims have come forward with their experiences.162 Germany has also 

remedied victims of Nazi-enforced sterilisations by establishing a special hardship 

compensation fund in 1980 and a monthly compensation system in 1988.163 Some victims 

mobilised to become acknowledged as ‘victims of Nazi persecution’, to be compensated 

according to federal laws and for the Nazi sterilisation legislation to be annulled – ultimately 

leading to the decisions of the Hereditary Health Courts being declared a Nazi injustice in 

1988; in 2007, the 1933 sterilisation legislation was declared constitutionally invalid by the 

German Parliament.164 Such remedies constitute national attempts to redress oppressive 

sterilisation history. 

An internationally exceptional case is the Canadian court case Muir v. Alberta, where a victim 

of involuntary sterilisation challenged the state in court. In the 1990s, Ms Leilani Muir 

presented her case of involuntary sterilisation and wrongful confinement in a state institution 

before national courts in order to access compensation. The province of Alberta declared that 

the sterilisation had been wrongful but left it to the court to decide what the damages would 

amount to. Ms Muir was sterilised as a teenager in 1959 without her consent upon the 

authorities’ decision, during a period when she was admitted to the Provincial Training 

School for Mental Defectives (where she was interned from 1955 to 1965). In the 1996 

decision, the Alberta Court of Queen’s Bench found that the sterilisation, which was 

irreversible, had caused the plaintiff ‘catastrophic’ physical and emotional damage which had 

haunted her and caused permanent suffering. The Court awarded her the maximum amount of 

damages for pain and suffering at the time, 250,280 Canadian Dollars.165 It also found that the 

damage was ‘aggravated by the associated and wrongful stigmatization of Ms Muir as a 

moron, a high-grade mental defective’, which had ‘humiliated’ her ‘every day in her life, in 

her relations with her family and friends and her employers and has marked her’ since she 

was institutionalised ‘at the age of 10’.166 The Court granted her an additional 125,000 

Canadian Dollars for aggravated damages.167 The conceptualisation of harm was hence 

relatively wide, as the Court considered the direct victim’s physical and emotional harm and 

                                                                                                                                                                                              
162  The number of victims coming forward has, however, been limited. North Carolina launched a 10 Million 
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163  Weindling 2014. 
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166  Ibid: Para 2. 
167  Ibid. 
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also the social harm caused by the stigma related to the involuntary intervention and the 

institutionalisation. The Court engaging with such serious harm, which had affected the 

victim’s whole life, led it to award high sums of damages for her personal injury.  

When it came to punitive damages, interestingly, the Court considered that normally it would 

have ordered another 250,000 Canadian Dollars ‘as a punishment to the province’ for acting 

so high-handedly, undertaking the intervention ‘in an atmosphere that so little respected Ms 

Muir’s human dignity that the community’s, and the court’s sense of decency is offended’.168 

Nevertheless, a large award had already been granted for aggravated damages. Given that 

these would ‘be costly to the defendant’, which had voluntarily abstained from the valid claim 

of statutory limitation as an objection to the plaintiff’s claims, the Court did not consider 

punitive damages appropriate.169 It saw the province’s choice of not using such a defence as 

‘more than equivalent to an apology – it constitutes a real attempt to make things right’.170 

The Court, applauding this approach, stated that ‘government apologies and initiatives of this 

sort to redress historical wrongs should be encouraged; punishing governments for their 

historical behaviour would have the opposite effect’.171 This said, it awarded the plaintiff with 

another 250,000 Canadian Dollars for the pain caused by her wrongful confinement of a 

decade, causing ‘loss of liberty, loss of reputation, humiliation and disgrace; pain and 

suffering, loss of enjoyment of life, loss of normal developmental experiences, loss of civil 

rights, loss of contact with family and friends, subjection to institutional discipline’.172 

Interest of 115,500 Canadian Dollars was added, making the total award to be compensated to 

the plaintiff a substantive 740,780 Canadian Dollars. The case demonstrates a judicial attempt 

to engage with the extensive harm done to an involuntarily and wrongfully sterilised and 

confined individual, harm which is lifelong and not easily quantifiable. After the case, 

hundreds of other victims of involuntary sterilisation turned to the courts for reparations, 

claims which the Alberta Government eventually settled against compensations.173  

High-profile cases of individual victims seeking redress from the state are exceptional.174 
                                                                                                                                                                                              
168  Ibid: Para 3. 
169  Ibid. 
170  Ibid. 
171  Ibid. 
172  Ibid: Para 4. 
173  The compensation amounts depended on the claims at hand. The around 600 lawsuits settled in 1998 was 

reportedly awarded 100,000 Canadian Dollars each, see Dambrofsky 2016. The National Film Board of 
Canada released the historical documentary The Sterilization of Leilani Muir in 1996. Shelton 2009: 316. 

174  Another involuntarily sterilised woman presented her harm as legal claims before a court in Japan in 2018. 
The woman, who was sterilised according to a eugenic sterilisation law from 1948 which was in force until 
1996, seeks 11 million yen (approximately 86,400 Euros) for her involuntary sterilisation. Japanese courts 
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They demonstrate extraordinary resilience, as victims have generally remained silent about 

their harm, let alone formulated it as legal claims. The cases also showcase how social 

development, rights and the notion of human dignity have allowed former state policies of 

eugenic sterilisation to be seen in a different light – raising questions of how the current legal 

system should approach such practices. Ultimately, the cases render visible the 

incommensurability of the victims’ harm and the immense difficulties courts face when 

engaging with such extensive and complex injuries. How can the inability to reproduce, social 

stigmatisation and physical and emotional harm be conceptualised legally? Faced with the 

insufficiency of current legal liability systems building on financial compensation of financial 

loss, courts ultimately encounter the question of how society ought to redress the same 

individuals it long excluded and harmed. 

 

1.6 Methodology	

The two discourses depicted in this chapter – the state prerogative,175 and the individual rights 

discourse176 – can be seen as abstract themes figuring in the background of the thesis. These 

two themes or discourses have, in theory, a central role to play in the 20th- and 21st-century 

history of involuntary sterilisation and castration as a ‘grand narrative’. In practice, however, 

the rise of international law and human rights has not automatically led to the abolition of the 

practices nor to remedies to the victims. This said, the developments have been much more 

complex than the interchange between two discourses.  

Understanding how law has developed in context can be challenging for a lawyer. Legal 

doctrine often seeks to make universal claims and reason in abstract terms. Doing so, it lacks 

historical sensitivity and provides few conceptual tools for understanding legal development. 

Concepts such as ‘free will’, ‘consent’, ‘disability’ or ‘harm’ – already blurry in 

contemporary doctrinal legal discussions – take on, however, a different, more complex 

                                                                                                                                                                                              
have not ruled in the case yet. There is international pressure on Japanese authorities to remedy the 
involuntarily sterilised, seen for example in the 2016 recommendation by the CEDAW Committee to 
‘conduct a study’ on the past violations and ‘prosecute and, if convicted, adequately punish perpetrators’ 
and to ‘adopt specific measures aimed at providing all victims of forced sterilizations with assistance to 
access legal remedies and provide them with compensation and rehabilitative services’. See McCurry 2018; 
CEDAW/C/JPN/CO/7-8 (2016): Para 25. Also individual victims of involuntary sterilisation in, for 
example, the Czech Republic, have accessed compensation through courts. See Cahn 2017. 

175  Seeing the ‘sanctity of state sovereignty’ as an entitlement for the state to do with its population as it 
pleases. Celermajer 2013: 46. 

176  According to which rights are acquired through the notion of humanity. See Goodale 2007: 7. 
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meaning when viewed against social and historical developments.177 Doctrinal law, in its 

search for and willingness to establish wrong and right does not provide theoretical or 

methodological tools to understand how the law has unfolded in an evolving world. 

Moreover, it does not easily understand the non-legal use of legal instruments. Rights, for 

example, do not only manifest themselves as legal instruments – but also as social 

verifications of entitlement or cultural ideas of identity.  

My methodology builds on a layered, socio-legal approach, where law is seen as a social 

construction embedded in context. Starting from traditional black-letter legal analysis, a 

method that can be described as law’s ‘inner perspective’, the thesis moves to the edges of the 

law. Moving away from law’s universal claims, the thesis historicises and contextualises legal 

development. Approaching law’s margins, the thesis begins to grasp an ‘outsider perspective’, 

where victims engage with the law, or refrain from such engagement. The methodology used 

in this thesis can be understood along the lines of Hilary Charlesworth’s thoughts on feminist 

legal methods: 

But when confronted with a concrete issue, no single theoretical approach or method 
seems adequate. A range of feminist theories and methods are necessary to excavate 
the issues. In this sense, feminist explorations can be likened to an archaeological 
dig.178 There are various layers of practices, procedures, symbols, and assumptions to 
uncover and different tools and techniques may be relevant at each level.179 

 

Accordingly, in order to answer the interdisciplinary research question and to be able to 

bridge the gap between the ‘legal’ and ‘extra-legal’, this thesis utilises multiple methods. The 

overarching way of approaching knowledge can be described as feminist, emphasising 

‘conversation and dialogue rather than the production of a single, triumphant truth’.180 

Additionally, I understand ‘feminism’ in this scholarly context as a critical research 

perspective that challenges biological deterministic, generally-accepted ‘truths’ about the 

social order, focusing on gender, but embracing intersectionality. This said, the thesis engages 

with a wide range of literature, not only feminist or intersectional. Critically investigating 

legal development with reference to involuntary sterilisation and castration, I look at what 

questions the law regulates and what it avoids and how it does so, using comparative 
                                                                                                                                                                                              
177  The concepts of free will and consent and their legal determination are discussed at length with reference to 

rape. Here, the landmark case M.C. v. Bulgaria has been important to set a European human rights 
standard, building on consent. See ECtHR, M.C. v. Bulgaria (2003); Edwards A 2006: 381. 

178  Here, Charlesworth refers to Naffine 1990. 
179  Charlesworth 2004: 161. 
180  Ibid: 159. 
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methodology in a dialogic, feminist tradition. Moving to the outskirts of the law, approaching 

involuntary practices of sterilisation and castration and their victims, stories about the law 

both as means of oppression and hope for salvation or emancipation appear. 

More precisely: starting from black-letter legal analysis, the thesis firstly asks what rules and 

principles apply to involuntary sterilisation and castration. This question is raised particularly 

with reference to the international legal regulation of involuntary sterilisation and castration, 

but also to the national laws of the countries investigated. With this question, the thesis 

depicts and interprets legal sources issued by states and supranational bodies, taking into 

consideration their hierarchical position in the legal system in question. In the light of 

internationalisation and growing legal pluralism, I raise questions about the state of the law, 

and try to render visible the legal discussions behind current and dominant interpretations. 

Doing so, this thesis takes into consideration the doctrinal literature of the countries in 

question, particularly with reference to the interaction between the national and supranational 

law. This stage of the analysis can be depicted as the ‘inner’ core of the law. 

Adding a further layer to the analysis, the thesis poses the historicising question about how 

the law has developed. Here, I depict and analyse relevant historical laws and decrees. I 

analyse their travaux préparatoires – which are of particular importance in the Nordic context 

– and the surrounding debates on the establishment of these laws. I also engage with 

secondary legal and historical literature. Doing so, the thesis aims to render visible how laws 

and national legal cultures have unfolded in a historical context. This stage of the analysis 

moves away from the law’s insider perspective, emphasising its embeddedness and historical 

dependency. 

Developing the analysis, a third layer is added. This socio-legal component of the analysis 

asks how the law is used and by whom, and correspondingly, how it is not used, and by 

whom. In doing so, the analysis traces the reasons behind national differences in victims’ and 

civil society’s legal engagement and mobilisation. The actors of special interest can be 

divided into three categories: i) activists and civil society representatives; ii) state 

representatives, members of state-appointed investigations and national experts (often 

employed or appointed by the state); and iii) actors that have contributed to forming public 

and scholarly debates, i.e. journalists and academics. Sometimes, these categories have 

coincided, for example when leading national academics or activists have taken part in state-

appointed investigations; or when academics or journalists have spoken out on behalf of 

victims or civil society causes.  
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The analysis builds on interview material with central actors in all three categories. I have 

conducted the interviews mainly in person, sometimes over the phone or through 

teleconference calls, and exceptionally, in written format. The aim behind including multiple 

actors has been to engage in different perspectives in a dialogical, balanced manner, which is 

in line with the thesis’s aim of contextual understanding. In total, I have interviewed 79 

people, out of which 23 interviewees have been active mainly within the Swedish national 

context, 23 in the Norwegian, 21 in the Finnish and 12 in an international or non-Nordic 

context.181 The interviews have been semi-structured and I have given the interviewees the 

chance to look at guiding questions a couple of days before the interviews.182 I have also used 

electronic e-mail correspondence in order to answer some inquiries, for example, about 

administrative procedures or to access centralised statistics.  

The interviewees are all actors who can broadly be defined as key informants. Many of the 

interviews have taken an in-depth character, where the interview questions have built on a 

careful reading of existing documentation. The length of the interviews has ranged from one 

to four hours.183 The interviews have been recorded, transcribed and coded according to 

central themes, except for when interviewees have not consented to this procedure. The 

interviewees have most often been identified based on already pre-existing sources and have 

hence already been publicly associated with involuntary sterilisation/castration or some 

related cause (for example, trans rights activism). Some interviewees have been recognised 

through references by other interviewees. All interviewees have agreed to their names being 

fully included in the study.  

It is important to highlight that I have not sought to interview victims of involuntary 

sterilisation or castration, at least in their capacity as such. This is firstly motivated by the 

research interest, which focuses on legal development rather than personal experiences of 

harm and loss. Secondly, the choice not to interview victims is motivated by ethical concerns 

– a wish to protect the privacy of the people at hand, combined with my lack of psychological 

expertise. This said, civil society representatives and activists might themselves be victims of 

involuntary sterilisation or castration, but I have not inquired about personal experiences 

during the interviews. If such experiences have come up on the initiative of the interviewee, I 

                                                                                                                                                                                              
181  Two of the interviewees have been interviewed twice, and five interviews have been carried out in a group 

format, with two or three people present. 
182  The guiding questions have been used as starting points for the conversation, as advised by Hammer & 

Wildawsky 1989: 64. 
183  In-depth interviews are preferable for gaining information from key informants. See Della Porta 2014: 229. 
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have listened and respected the person’s need or will to talk about them, but not posed further 

personal inquiries, nor transcribed these narratives. 

The themes appearing from the thoughts and experiences that the interviewees have shared 

with me have varied greatly and provided me with extensive material. Consequently, only a 

small part of the information is included here. The interviews have helped me to answer my 

research questions, providing insight into the processes that take place behind different actors’ 

decisions to engage with the law, for example, through civil society rights mobilisation. 

Understanding the complex underpinnings of, for example, legal mobilisation, primarily 

through the platforms of civil society organisations, has made me appreciate the importance 

of factors such as organisational and legal infrastructures. By looking at the weakly resourced 

groups which have not organised, the absence of such crucial contextual factors contributes to 

a clearer picture of how some groups choose to mobilise and organise, and how some do 

not.184 Apart from this, the interviews have also helped me gain a deeper understanding of 

national and supranational legal regulation. I have, moreover, gained insight into involuntary 

sterilisation and castration as topics of academic, journalist, state and activist engagement.  

A final layer is added through comparative analysis. The interest behind such analysis is to 

render visible any similarities and differences in how the relevant legal regulation and other 

forms of state reactions have developed in the three countries.185 Against a developing, 

scattered and ambiguous international legal framework which comes into play dissimilarly in 

the different countries, the thesis investigates the particularities of each country and compares 

them. Again, I should highlight that the comparison aims to understand the complex socio-

legal and cultural factors underlying national diversities rather than explaining them. This aim 

also forms the comparison, which takes on an open formulation, allowing for the disparities of 

the different countries to come forward rather than trying to ‘model’ and ‘code’ each country. 

Furthermore, the analysis does not aim to find the ‘best’ regulatory model of involuntary 

sterilisation and castration between the countries of comparison.186 Rather, the analysis aims 

to show how general theories and narratives of rights development, mobilisation and legal 

cultures might play out very differently in diverse settings. 

Building on a layered methodology, the comparative analysis is structured around central, 

                                                                                                                                                                                              
184 Here, I understand ‘weakly resourced group’ as a group that has little political influence and resources. 

Chabanet & Royall 2014: 6. 
185  In line with Frankenberg’s aim of ‘distancing and differencing’. Frankenberg 1985: 415. 
186 Hence, it moves away from ‘comparative law’s traditional search for “the best” or most suitable rule across 

cultures’. Hirschl 2014: 235. 
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interdependent legal and extra-legal factors, which are further depicted in the following 

chapter. Through exploring the set of legal and extra-legal factors to analyse the three national 

contexts, their differences – which seem puzzling at the outset – are contextualised and 

untangled. Adopting a social constructionist view of the law has allowed me to move between 

doctrinal legal, historical and socio-legal analysis, avoiding temptations to establish universal 

‘truths’.187 Comparing three countries, I move between close analysis of individual documents 

or events on the one hand, and general developments on the other. I now conclude this chapter 

by depicting the structure of the thesis.   

 

1.7	Overview	

After this Introduction, the following chapter lays out the main theoretical framework of the 

thesis, drawing on legal mobilisation and social movement theory. It presents and theorises 

the legal and extra-legal factors analysed throughout the study. Particularly building on the 

multifaceted concept of ‘rights’, the chapter digs deeper into its meanings both as a legal 

instrument and a social and cultural construct.  

The third chapter depicts how involuntary sterilisation and castration are regulated in 

international law. Motivated by the amount of existing material, the main emphasis is on 

involuntary sterilisation rather than castration; and human rights rather than international 

criminal law. Guiding questions in this chapter are what legal principles and norms regulate 

involuntary sterilisation and castration, and how these have come into being.  

The next three chapters look into the national case studies: Sweden, Norway and Finland. I 

contrast the establishment, implementation and abolition of sterilisation and castration laws 

with the general development of the national legal cultures, all increasingly embracing rights. 

The chapters investigate whom the practices have targeted and whether victims have 

mobilised. An important factor taken into consideration is the interaction between the national 

and supranational levels. I map the existing mobilisations and remedial discussions in the 

countries and trace their appearance and proliferation in the national legal cultures. These 

three chapters aim to depict the relevant national legal evolution in order to be able to draw 

comparisons and understand their contextual similarities and differences. 

The seventh chapter contrasts the three countries in line with the said legal and extra-legal 

                                                                                                                                                                                              
187  Similarly to Goodale 2007: 8. 
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factors. Not merely comparing the countries, the chapter also compares the different historical 

contexts and victim groups. As such, the legal and extra-legal factors provide the means to 

open up and deepen the analysis and comparison of the different processes in the countries. 

The final, eighth chapter presents the unfolding of the establishment, abolition and remedy of 

involuntary sterilisation and castration, putting forward the thesis’s central findings and 

raising questions for future research. The chapter concludes that the disparities found can be 

understood as shifts between social, legal and cultural frameworks determining how to 

interpret and conceptualise the world in terms of law, prerogatives and rights.  

 



 

 

 

 

 

 

 

 

 

Just as the structural study of revolutions can be done comparatively, 

 so too can cultural receptivity and resonance,  

sharpening our understanding of the relationship of culture incorporation  

and transformation of master frames 

 and symbolic imagery in social movements.188 

 

 – Mayer Zald 

 

 

 

 

 

 

 

 

                                                                                                                                                                                              
188  Zald 1996: 273. 
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2	Theoretical	Framework:	Rights	and	Legal	

Mobilisation	

Researching how legal practices have unfolded in context means tracing legal, cultural and 

social change. While detached for analytical purposes, the three are deeply interconnected. 

The thesis draws on legal mobilisation and social movement studies, particularly frame 

analysis in relation to rights to theorise this socio-legal tracing exercise. As such, I 

particularly focus on two main actors: victims of involuntary sterilisation or castration on the 

one hand, and the state, on the other. Important questions are whether and how different 

groups of victims have mobilised, in organised form or individually,189 to improve their 

position; and how the state has reacted to such mobilisation.190  

Mobilisation shapes law and law shapes mobilisation. In the words of Scott Barclay, Lynn C 

Jones and Anna-Maria Marshall, law plays a role in ‘spawning the initial claims of inequality 

or injustice, in building movements, and in framing the issues to be challenged’.191 Notions of 

inequality and injustice for social movements are often connected to law and ideas of 

‘rights’.192 In an idealised fashion, rights have been viewed as the means of building a just 

social order. Famously theorised by Stuart Scheingold as the ‘myth of rights’, this vision of 

rights as emancipatory links rights, litigation and remedies.193 Distinctly connected to the US 

political context and framed by the traditional American beliefs in individualism, private 

property and market economy, the myth of rights ‘rests on a faith in the political efficacy and 

ethical sufficiency of law as a principle of government’.194 The idea of legal mobilisation is 

closely connected to this idea, viewing the individual as the holder of rights and the state as 

the grantor of such, making the courts the ultimate arena for rights contestation, realisation 
                                                                                                                                                                                              
189  In social movement theory, such mobilisation builds on the ‘social’ and is often understood as collective, 

more or less organised. Lorenzo Bosi has depicted social movements as consisting of ‘heterogeneous 
informal networks composed of different groups, organizations, and unaffiliated individuals, which share 
some general goals and adopt extra-institutional means of collective action’. Bosi 2016: 344. 
‘Mobilisation’, particularly ‘legal mobilisation’ can also take on a more individual form. The lines between 
individual and collective are, however, often blurred in social movements. Johnston et al 2009: 8. 

190  The world of legal development is, however, not limited to these two actors. Also playing a part are actors 
who might not be stakeholders in the same fashion, but who nevertheless have engaged with the matter: 
academics, media or broader civil society organisations, for example. 

191  Barclay et al 2011: 2. 
192  This is true for many ‘new social movements’, a term which typically refers to social movements that have 

emerged since the 1970s and includes groups such as women’s movements and environmental movements. 
The term is often used to contrast such movements to ‘old social movements’, such as workers’ 
movements. See Della Porta 2015: 767. 

193  Scheingold 2004: 5. 
194  Ibid: 17. 
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and access to remedies. The idea(l) is also deeply vested in the US common law cultural 

background, epitomised in the Blackstonian reassurance that every wrong must have a 

remedy and reinforced in the liberal classic Marbury v Madison,195 later exported to other 

parts of the world.196  

The idea of rights, litigation and remedies as interconnected is, quite expectedly, thoroughly 

challenged both in theory and practice. Conceptual contestations of the persuasive tale of 

(human) rights are many. One example is Ratna Kapur’s contrasting human rights’ liberal 

universalist aim for freedom with their particular realities and narrow vision of it, ultimately 

holding little emancipatory promise.197 Many critical accounts draw on the increasingly 

neoliberal framework that rights claims are vested in, fitting a (western) world where the state 

is moving further away from its welfare ancestor. Reza Banakar has situated rights in 

neoliberal late modernity as ‘strategies of risk management’, however, ‘bound to fail’ as they 

leave moral conflicts and social injustices ‘unresolved’.198 Shannon Speed has observed the 

centrality of the neoliberal state as the ‘purveyor and protector of rights, and as upholder of 

“law and order”’ inherent in rights claims, cautioning about the possibility of social 

movements to truly challenge the state using law and rights.199 Also Radha D’Souza has 

questioned the reliance on rights by social movements and critical legal scholars alike, 

continuing ‘to assume that having rights will provide legal remedies and bring justice’.200 All 

these accounts draw on the underlying promises of rights, such as justice or freedom, in order 

to critique their utility as instruments of mobilisation or governance. 

The ideology and criticism of rights taken into consideration is not a normative one – I have 

an analytical interest in the functioning of rights directly as narrow legal instruments, but also 

indirectly as socio-cultural notions of entitlement and identity. The utilised set of legal and 

extra-legal factors builds on the concepts of framing and grievance formation developed in 

legal mobilisation and social movement scholarship. Resource mobilisation,201 along with 

                                                                                                                                                                                              
195  D’Souza 2018: 16. 
196  Scheingold 2004: 18; Nader 2007: 118. 
197  See Kapur 2018a. Particularly Kapur’s study of the (prohibitions of the) Islamic veil in chapter four is 

illustrative of her critique of rights and their vision of freedom. 
198  Banakar 2010: 37. 
199  Speed 2007: 178. Speed draws her criticism of rights upon the Zapatista movement, seeking to eliminate 

the state as the ‘external referent for rights’. 
200  D’Souza 2018: 17. 
201  In order to socially and legally mobilise, the ability to acquire and channel resources is crucial. According 

to David Snow and Sarah Soule, there are five types of resources: i) material (money, supplies, physical 
space, transportation and employment); ii) human (generalised labour, specialised labour, leadership); iii) 
social-organisational (infrastructures, social networks, formal organisations); iv) moral (legitimacy, 
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political/legal opportunities,202 play a minor role in the analysis. Even though the connection 

between rights, framing and grievance formation has been given minimal attention in current 

social movement and legal mobilisation scholarship, I have chosen this analytical focus 

because of my interest in the emergence and non-emergence, the existence and non-existence 

of mobilisation. A large part of social movement theoretical tradition contrastingly builds on 

existing social movements, groups which are already organised and have access to a range of 

resources. Such well-developed paradigmatic analytical frameworks nevertheless become 

challenged when moving outside of the usual subject of study, looking at weakly resourced 

groups such as the involuntarily sterilised and castrated.203  

‘Grievances’ – a central term in this thesis – could broadly be defined as a sense of injustice 

or harm, individual or collective. Social movement theory, investigating collective 

mobilisation, is particularly concerned with shared grievances that ‘contribute to the 

emergence and operation of social movements’, so-called mobilising grievances. 204 

Grievances, in my view, are closely connected to rights, as the ideas of rights – and violation 

of rights – shape the ‘cultural stock for images of what is an injustice, for what is a violation 

of what ought to be’, as expressed by Mayer Zald.205 

‘Frame analysis’ in this thesis, on the other hand, focuses on the cultural and communicative 

interaction between public authorities and social movements, mediating ‘between opportunity 

                                                                                                                                                                                              
solidary support, celebrity) and v) cultural (repertoires and recipes, literature, media, film, internet, etc). 
This typology broadens the understanding of what resources mean in legal mobilisation. Resource 
mobilisation theories primarily focus on the internal elements of movements. Snow & Soule 2010: 91; 
Hilson 2002: 240. 

202  There are theories focusing on political and/or legal opportunities (sometimes referred to as opportunity 
structures, to highlight their structural, rather than contingent, elements). Unlike resource mobilisation 
theories, opportunity theories focus on the external elements of movements and highlight the importance of 
context. Three uncontested dimensions of theorised political opportunities, according to Ellen Andersen, 
are i) ‘access to the formal institutional structure’; ii) ‘availability of allies’; and iii) ‘the configuration of 
power with respect to relevant issues/challenges’. Building on political opportunity theory is the concept of 
legal opportunities, which emphasise the particularities of legal rules and systems, affecting mobilisation 
and its outcomes. Andersen, in her account on gay rights litigation in the US, defines legal opportunities as 
i) access to the legal system; ii) configuration of power (with reference to the legal and judicial system); iii) 
alliance and conflict systems; iv) cultural and legal frames; and v) litigation success and social reform. 
Law, in her account, shapes ‘the kinds of claims that can be made’ and the ‘persuasiveness of those claims’ 
(emphasis in original text). According to Gianluca De Fazio, legal opportunities consist of ‘the features of 
the legal system which facilitate/hinder social movements’ chances to have their grievances redressed 
through the judiciary’. Andersen 2006: 7, 9–16; De Fazio 2012: 4. 

203  Investigating the mobilisation of weakly resourced groups, Chabanet and Royall highlight the benefits of 
moving away from the more established models, particularly cost-benefit analysis, in favour of micro-
studies and descriptive accounts. Chabanet & Royall 2014: 15, 18. 

204  Snow & Soule 2010: 24. 
205  Zald 1996: 266. 
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and action’.206 Introducing the concept of ‘frame’ into social movement studies, David Snow 

and his collaborators explained it as ‘borrowed from Goffman […] to denote “schemata of 

interpretation” that cognitively enable individuals and groups “to locate, perceive, identify, 

and label” occurrences within their life space and the world at large’.207 Hence, by assigning 

meaning to events or occurrences, frames organise experience and steer individual or 

collective action.208 

Frame analysis theories emphasise the importance of communication and language in 

mobilisation, such as in the formation and interpretation of grievances. Snow, mentioned 

earlier, and Robert Benford emphasise the signifying work that framing represents: 

[Social movements] frame, or assign meaning to and interpret, relevant events and 
conditions in ways that are intended to mobilize potential adherents and constituents, 
to garner bystander support, and to demobilize antagonists.209 

 

This creation of meaning is important when it comes to framing grievances as rights 

violations. This is important both on the individual and collective level. The ‘frame alignment 

process’, when mobilisation interacts with a frame, identifies a problem, proposes a solution 

and calls to arms.210 Familiarly, not all grievances are mobilised around; and to be successful, 

the grievances need to be aligned to existing cultural frames.211 Zald exemplifies this with the 

slogan ‘a woman’s body is her own’, which ‘frames a problem and suggests a policy direction 

for women in relation to abortion policy and the medical establishment’.212 The slogan, 

however, only makes sense in a society and ‘cultural discourse that highlights notions of 

individual autonomy and equality of citizenship rights: autonomy because it focuses upon 

individual choice, equality because it presumes that women are equal citizens’.213 It would not 

make sense, for example, in a society where most people were slaves, or believed to belong to 

their families or the collective.214 Based on this example, Zald concludes: 

Contemporary framing of injustice and of political goals almost always draw upon the 
larger societal definitions of relationships, of rights, and of responsibilities to highlight 

                                                                                                                                                                                              
206  Andersen 2006: 8. These theories generally draw on the concept of ‘frame analysis’ developed by Erving 

Goffman. 
207  Snow et al 1986: 464. 
208  Ibid. 
209  Snow & Benford 1988: 198. 
210  Ibid: 199. 
211  Snow & Soule 2010: 47–63.  
212  Zald 1996: 266. 
213  Ibid: 267 
214  Ibid.  
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what is wrong with the current social order, and to suggest directions for change.215 

 
Framing with reference to rights is explored by Lisa Vanhala in her study of disability rights 

mobilisation in Canada and the UK. She highlights that the creation of meaning and the 

movement’s own understanding of its members as rights-holders is crucial for the likelihood 

of movements to engage in strategic litigation.216 Framing for social movements means both 

creating meaning, but also strategically utilising existing cultural frames and aligning with 

them in order to achieve desired outcomes – a way of pushing ‘the right buttons’.217 Vanhala 

hypothesises that groups who frame themselves as rights-holders are more likely to litigate 

their agendas before courts, than groups not framing themselves as such.218 Similarly, Lasse 

Lindekilde emphasises that ‘framing becomes a strategic attempt to guide the activation of 

particular discourses and repertoires of understanding with the purpose of mobilizing 

consensus’.219 

In the frame alignment process, it is possible that competing frames are presented and affect 

people’s abilities to form grievances and strategically frame them as rights violations. 

Examples of such competing frames are when public authorities do not perceive a question to 

be one of individual rights, but rather as one of state prerogative, or even as threats to public 

order;220 or when a civil society counter-movement presents other ways of framing a question. 

A famous example is mobilisation for access to safe abortions and so-called ‘right to life’ 

movements. The former generally frames the issue of abortion as one of equal rights to 

personal autonomy and health for women, while the second aligns its arguments to the right 

of life of the foetus.221 Such alternative frames and their traction and ability to dominate have 

an effect on mobilisation at all stages: grievance formation, dynamics and outcomes. 

Mobilising in terms of rights has important discursive value as it codes an issue normatively, 

                                                                                                                                                                                              
215  Ibid. 
216  Vanhala 2010: 32. 
217  See Andersen 2006: 8. 
218  Vanhala 2010: 32. 
219  Lindekilde 2014: 201. 
220  See, for example, Shriver et al 2018; Barkan S 1984. 
221  Reva Siegel has described these movements, with reference to the 1960s and 1970s, as: ‘when a mobilizing 

feminist movement first claimed that repeal of abortion restrictions was required as a matter of justice for 
women; when those who sought to preserve abortion’s criminalization began to mobilize against change in 
the name of a “right to life”; and when courts in five nations first issued judgments explaining what forms 
of abortion regulation their respective constitutions required or allowed’. Siegel 2012: 1059. 
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implying a status beyond a mere interest.222 Through their normative content, framing an 

issue as one of ‘rights’ is a way for actors and movements to discursively create a separate 

space from ‘interests’, ideally not subjected to the same political discussion and not limited by 

budgetary deficits or other political prioritisations. This type of an idealistic discourse is 

central to rights, seen for example in universal human rights claims, and pertains to the 

concept of neutrality as apolitical.223 

This brings me to the prominent question of focus when analysing ‘legal mobilisation’. 

Broadly speaking, the term is depicted as a tool for disadvantaged groups to improve their 

position when accessing rights and remedies.224 An important part of legal mobilisation 

scholarship focuses on the US with its particularities and court-centred common law 

system.225 Quite understandably, much of the literature has placed legal mobilisation within 

the context of rights, courts and litigation. This does not mean, however, that this top-down, 

litigation-centred approach focusing on direct outcomes (case won or lost) is not contested. 

An important example of the latter can be seen in the socio-legal debates between Gerald 

Rosenberg and Michael McCann in the 1990s on the meaning of ‘legal change’, whether 

explanations that are causal or constitutive are more useful and how much focus should be put 

on the short-term outcomes of judgments.226 How much one decentres courts in the study of 

legal mobilisation, an approach favoured by the interpretivist McCann, might not only depend 
                                                                                                                                                                                              
222  Alan Hunt has depicted efforts to create counter-hegemony in terms of rights as requiring ‘transition from 

the discourse of “interests” to the discourse of “rights” […] the project of counter-hegemony requires a 
shift from the plane of the “corporate” to the “universal”’. Hunt 1990: 320. 

223  Merry 2007. 
224  See, for example, Vanhala 2010: 10. 
225  Tellingly, in the first issue of the 2018 volume of Law & Policy, dedicated to ‘Law, Social Movements and 

Mobilization across Contexts’, all articles concern the US context, apart from Vanhala’s last chapter, which 
focuses on environmental litigation in the UK. Focusing on non-US settings is depicted as ‘a recent body of 
law and social movements research’ in the introduction. Boutcher & Chua 2018: 7.  

226  In his 1991 book, Rosenberg followed famous US court cases, pointing to major constraints for the US 
Supreme Court to be ‘effective’, i.e. for tangible outcomes to be produced. Reviewing the book, McCann 
agreed with the argument that courts ‘by themselves rarely “produce significant social change”’ (McCann 
1992: 728), but considered Rosenberg’s court-centred methodology to be limited for truly ‘understanding 
judicial impacts on political struggle and social change’ (McCann 1992: 730). The debate between the two 
was revived after the 1994 publication of McCann’s book Rights at Work, following pay equity reforms 
and legal mobilisation in the US, descriptively accounting for legal change ‘bottom up’, where rights are 
viewed ‘both as a strategic resource and as a constraint for collective efforts to transform or “reconstitute” 
relationships among social groups’ (McCann 1994: 7). This time, Rosenberg was the reviewer, critiquing 
McCann’s interpretivist account for providing findings that were ‘neither surprising nor generalizable’ 
(Rosenberg 1996: 447). McCann responded to Rosenberg’s critique, challenging the narrowness of the 
positivist vision of change, highlighting that it ‘is not simply a matter of instrumental goal realization or 
linear progress’, but rather, that the ‘very ends of struggle themselves are understood to be constantly 
contested and renegotiated’ (McCann 1996:481). McCann highlighted that his goal was not just to analyse 
‘whether or when law generates change and causes transformation, but rather how law and social change 
are intrinsically related in ongoing processes social struggle’ (McCann 1996: 481). See Rosenberg 1991; 
1996; McCann 1992; 1994; 1996. 
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on scholarly affinity and research interest. Additionally, I argue that decentring courts might 

also be suitable in an analysis of how the ‘myth of rights’ works in countries with legal 

systems that are less court-centred than the American. One such example is the Nordic 

countries. 

A rights revolution has taken place in the Nordic countries during recent decades.227 This 

claim has an internal and an external dimension. Johan Karlsson Schaffer and Malcolm 

Langford have pointed to the apparent paradox between the Nordic countries’ resolute rights 

commitments in the international arena and the authorities’ contrasting scepticism to rights in 

the national sphere – particularly as rights provide instruments for checks and balances.228 

That the concept of rights is receiving increasing attention by Nordic courts, lawyers and law 

students has also had implications on the domestic legal cultures and on legal mobilisation. In 

other words, the ‘myth of rights’ has also been persuasive in the Nordic context. With 

increasing acceptance of judicial review and a persistently enhanced profile of the ECtHR and 

national supreme courts, the judicial sphere presents new opportunities and arenas where 

disadvantaged groups can present their claims – at least in theory.229  

But courts are not the only space where civil society can present claims in terms of rights. 

Another legal forum where disadvantaged groups can present their claims – emerging and 

developing in recent decades in the light of the increasing establishment of equality and anti-

discrimination laws in the countries – are the different ombudsman institutions. The Nordic 

ombudsmen present more cooperative, less formalist and often more accessible alternatives of 

authoritative legal evaluation than the courts, potentially important for the legal mobilisation 

of disadvantaged and weakly resourced groups. However, with ‘softer’ legal powers than the 

courts, often with limited possibilities to order remedies, relying on recommendations and the 

goodwill of public institutions, there is an implicit hierarchy between courts and 

ombudsmen.230  

Against this background, victims of involuntary sterilisation and castration have – or have not 

– mobilised. As mentioned earlier, I have differentiated five legal and extra-legal factors to 

structure the cross-national, cross-historical and cross-group comparative analysis, viewing 
                                                                                                                                                                                              
227  Karlsson Schaffer 2017. 
228  Karlsson Schaffer & Langford 2018; Karlsson Schaffer 2017. 
229  See Hirschl 2011: 450–1. 
230  This has been criticised by Norwegian women’s movements. The reform ‘empowering the new Equality 

and Anti-discrimination Tribunal to grant economic compensation to victims of individual discrimination’, 
however building on a written procedure, can also be questioned from an access to justice perspective. 
Hellum 2017: 213–4.   
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the activities of the victims, particularly grievance formation, as framing exercises in terms of 

rights. The factors chosen seek to balance the agency of victims against more structural 

factors and are tailored to the case studies.   

The legal factors identified are i) rights culture and ii) remedial and public liability culture.231 

The analysis of these factors build on positive legal rules, but also take into consideration the 

elements of the ‘cultural construction of repertoires of contention and frames’ and ‘cultural 

contradictions and historical events’ in terms of rights.232 The first, rights culture, views rights 

as valid legal arguments, claims and justifications, mainly through investigating the legal 

instruments demonstrating the official rights commitment of the state. The second, remedial 

and public liability culture, sees rights and their violations as affecting the unfolding of the 

concept of state responsibility and developments of remedial cultures. Together, the factors 

form the ‘legal frame’ against which social mobilisation takes shape and forms victims’ 

alignment with and, ultimately, access to the legal system.  

The extra-legal factors identified are: iii) victim mobilisation, iv) changing social perceptions 

and mass media attention, and v) public image and political party alliances. Starting from 

victim mobilisation, I particularly look at the role of rights in the formation of individual and 

collective grievances. In other words, the processes behind the victims’ understanding of 

themselves as rights-holders, and/or the sterilisations/castrations as violations to be remedied. 

Focusing on movement building and the lack of such, the socio-cultural aspects of rights as 

discourses and ideas are analysed, viewing ‘framing as a strategic activity’.233 Moving over to 

the changing social perceptions and mass media attention, this is a particularly important 

factor for unpacking the social and cultural understandings of what ‘rights’ and ‘violations’ 

are. Not least, it affects the view of who qualifies as a victim. Here, mass media has a great 

impact on public identity formation.234 The last component to the mix of factors is public 

image and political party alliances, which relate to another dimension of rights: its appreciated 

value as political goodwill and a market commodity. Moreover, it analyses the instrumental 

use of rights to create political pressure and form alliances, not least by civil society.235  

                                                                                                                                                                                              
231  I consider them to be different, primarily because they are regulated in different legal statutes in the 

countries of comparison, generally considered as different disciplines and theorised by different legal 
scholars. 

232  Phases in social movement framing activities identified by Zald 1996: 261–8. 
233  Ibid: 269. 
234  Ibid: 270. 
235  While this factor can be considered as ‘framing as a strategic activity’, it also borrows from the structural 

concept of political alliances, which is often highlighted in mobilisation theories that emphasise political 
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The analysis excludes certain factors. These are, for example, litigation costs,236 the openness 

of the political systems,237 the openness of the judiciary to movements’ claims,238 or the 

strength of the judiciary in constitutional power balances.239 Such factors have been excluded 

mainly as they focus on litigation-based legal mobilisation and because of the particularities 

of the groups at hand as disadvantaged and weakly resourced. Moreover, general factors such 

as ‘political openness’ have little descriptive or analytical value when exploring the 

mobilisation of the groups in question. 

 

2.1	Legal	Factors	

This section looks at the first two factors explored – rights culture and remedial and public 

liability culture. I view these two factors as frames, defining the legal standards and from the 

outset affecting the grievance formation and the strategies available to the movements. While 

a doctrinal analysis lies at the heart of understanding these legal factors, the analysis is 

broadened beyond it. This view of the legal framework allows me to think about rights and 

public liability in a contextually sensitive, socio-legal fashion.  

 

2.1.1	Rights	Culture:	Rights	as	Legal	Norms	

A central theme in this thesis is the changing legal paradigms in the Nordic countries in terms 

of rights. Looking at ‘rights culture’ here means looking at legal regulation, particularly 

legislation and interpretative sources such as travaux préparatoires. It also means 

investigating the doctrinal development where rights and judicial review and supervisory 

mechanisms, such as ombudsmen, are given a greater space, power and importance in 

legislation and case law. Furthermore, it encompasses scrutinising the general narrative 

surrounding this development and its importance in the meaning-making interpretation and 

communication of lawyers and legal scholars alike. 

Positive law, at the centre of rights culture, contributes to forming the notions of what 

constitutes a rights violation. The rights culture legitimates and forms grievances and 

                                                                                                                                                                                              
and legal opportunities. Zald: 261. 

236  A standard proxy for access to the judicial system. See, for example, Andersen 2006. 
237  See Hilson 2002: 242. 
238  See, for example, De Fazio 2012: 6. 
239  Considered difficult to generalise. Hilson 2002: 243. 
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recognises the harm of victims as legally valid claims. Conversely, it can also legitimise their 

oppression.240 Conceptualising state reproductive control and forced surgery as oppressive 

and as a violation of positive legal rights has contributed to notions of a legally justified harm 

to be remedied. 

Equally, rights and their surrounding cultures shape identities, for example, group identities of 

people as rights-holders and legal subjects. This identity creation is seen, for example, in 

central UN human rights conventions, framed in terms of women – the Convention on the 

Elimination of All Forms of Discrimination against Women (CEDAW), people with 

disabilities – Convention on the Rights of Persons with Disabilities (CRPD), or racial 

minorities – Convention on the Elimination of All Forms of Racial Discrimination 

(CERD).241 Grouping together individuals in terms of rights can be one way of creating a 

reference to a legal subject. The identity formation present in rights culture also has another 

story to it, namely that of exclusion. That is, in the legal formation of grievances and rights 

subjects, there is necessarily a definitory legal process involved which is always already a 

simultaneous exercise of exclusion.242  

Thinking about the ‘rights culture’ aspect of rights means thinking about rights not merely as 

legal instruments, but also as frames for socio-cultural creation of meaning. Such frames 

shape how actions and discourses can be formulated in order to be intelligible and make ‘legal 

sense’ – what is a right, what is not, who is a rights-holder and who is not.  

 

2.1.2	Remedial	and	Public	Liability	Culture:	Rights	as	Responsibility	

The inherent remedial promise in rights affects the concept of legal liability. With increasing 

recognition of rights – and violations of the same – questions pertaining to responsibility and 

liability for damages arise. This process can be seen in how rights take on a greater role 

outside of the strict confines of public law in the Nordic countries, entering fields long 

conceptualised as private law, such as liability for damages. The concept of rights hence 

partly determines the scope of liability, including public liability, and the liable harm to be 

compensated. When applied to involuntary sterilisation and castration, these practices being 

                                                                                                                                                                                              
240  Barclay et al 2011: 3–4.   
241  The identity creation process can be depicted as a juridification of identity through rights discourse. See 

Golder 2015: 98–103.  
242  An illustrative account of the exclusionary function is Ratna Kapur’s account of how impossible it is to 

‘queer’ international law, which translates such attempts into LGBT rights. Kapur 2018b. 
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conceptualised as violations of rights has implications for state responsibility. This process 

can be described as law legitimating harm or grievances as questions of public liability for 

damages, recognising their validity as claims between the state and the individual.  

The grievance formation process relating to liability culture happens on two levels. The first 

is on the state level, international regimes of rights and state responsibility affecting national 

liability cultures: legislation and courts recognise rights violations as harm to be remedied. 

This first level provides a general frame that legal claims should align and resonate with in 

order to be intelligible. The second level is the individual, where increasing rights recognition 

translates to possibilities for victims of violations to seek redress utilising the legal system, 

contingent upon the victims’ resources and abilities to successfully align themselves with the 

dominant frame, knowing which ‘buttons to push’.  

Liability is an important aspect and consequence of rights often disregarded by public law 

scholars. 243 It provides vocabulary and instruments for people to understand harm in legal 

terms and to mobilise remedially – ideally possessing great promise for victims of rights 

violations.244  

 

2.2	Extra-Legal	Factors	

Broadening this view, I now come to the three extra-legal factors: victim mobilisation, 

perception of victims and mass media attention, and public image and political party 

alliances. While defined as ‘extra-legal’, these factors impact and are affected by legal 

developments. Victim mobilisation builds on active ‘frame alignment’ in social mobilisation 

theory, where victims have mobilised – or not mobilised – within available ‘cultural frames’ 

shaped by rights and liability regulation.245 Perception of victims and mass media attention, 

and public image and political party alliances, on the other hand, rather emphasise the frame. 

 
                                                                                                                                                                                              
243  One important exception is Anne Bloom, who has written about using tort law to address harm as a way for 

individuals to speak their ‘truths’ and lived experiences to challenge state biopower before courts. In her 
view, tort litigation is an ‘important venue for resistance to biopower because so many tort cases expose a 
gap between the metaphysical ideals of biopower and the reality of lived experience’. As legal liability for 
damages often builds on material realities, claiming redress for injuries and harm can hence represent a way 
for victims of rights violations to more freely tell their stories. This said, legal liability for damages ideally 
possesses great promise for victims of rights violations to translate and mobilise their harm into legal 
claims. Bloom 2012: 250.  

244  Howe, for example, has also envisioned a shift from rights to harm through the concept of ‘social injury’. 
See Howe 1991. 

245  Andersen 2006: 8. 



 

 53 

2.2.1	Victim	Mobilisation:	Rights	as	Individual	and	Collective	Identity	

Victims of rights violations can mobilise to improve their position, to move the political 

and/or legal apparatus and to access remedies. Critical questions are what enabling factors and 

resources have been present for such mobilisation and frame alignment to take place, and 

what barriers and obstacles have existed to prevent it? Rights can here present an 

interpretative frame to forge identity, both in individual and collective terms.246  

Individual and collective identities are blurred. On the individual level, framing oneself as a 

rights-holder appears as rights consciousness – a sense of legal entitlement. Such 

consciousness is crucial for grievance formation, as individuals must conceptualise their 

individual grievances as a violation of a right that can be remedied by the law in order to seek 

legal recourse.247 This is true also on the collective level. In the words of John Brigham, 

movements ‘are constituted in legal terms when they see the world in those terms and 

organize themselves accordingly’.248 As such, engaging in collective action requires ‘a shared 

collective notion of injustice and the belief that it is subject to change through group action’. 

Collective identity and legal consciousness provide a fertile ground for conceptualising 

grievances as common and as rights violations respectively.249 The relevant point is when 

such grievances become mobilising grievances: when they are interpreted as significant, 

enough to mobilise around.250 In legal terms, such mobilising grievances would be when 

individuals and/or groups identify and frame themselves as having valid legal claims, such as 

rights violations. Identifying and aligning themselves with existing legal and socio-cultural 

frames as victims, they can seek redress through law.  

The process of victims’ mobilisation is not merely determined by framing and grievance 

formation. Also, the political and legal opportunities surrounding the framing exercise and 

resource mobilisation are crucial. One example here is victims’ social-organisational 

resources in terms of creating alliances with each other or with other civil society groups, 

forming a civil society infrastructure for support in campaigning, lobbying or litigating.251 

Other important resources are financial ones, required for campaigning or to engage in court 

litigation. A further resource is legal knowledge – knowing how to, for example, navigate 

                                                                                                                                                                                              
246  See Vanhala 2010: 32; McCann 1991: 234–5. 
247  McCammon & McGrath 2015: 129. 
248  Brigham 1988: 306. 
249  Barclay et al 2011: 9. 
250  See Snow & Soule 2010: 50–61.   
251  Ibid: 140–2. 
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around the legal and judicial system, how to write shadow reports, when and how to raise a 

matter before the courts, possibilities to access legal expertise, or to be(come) so-called 

‘repeat players’ before the courts.252 Finally, the human resources needed also include the 

emotional strength required by victims to speak up about personal experiences of violence 

and oppression in the face of stigmatisation,253 and the social-organisational resources in 

networks and collective support to facilitate such acts. 

 

2.2.2	Perception	of	Victims	and	Mass	Media	Attention:	Rights	as	Public	

Identity	

Apart from individual and collective identity, the external verification of the ‘public 

identity’254 of individuals or groups is also crucial for frame alignment. Here, rights and 

commonly-held ideas about rights and about who is or is not a rights-holder can be thought-of 

as cultural frames. In such cultural frames, links between notions of rights and justice 

(re)appear, as violations of rights, familiarly, are common legal ways of framing broader 

social concepts of injustices. Who qualifies as a holder of rights according to legal, social and 

cultural frameworks here emerges as an important aspect of rights.  

When it comes to violations of rights, the notion of the rights-holder and, ultimately, the 

framing exercise, becomes one of victimhood. But who qualifies as a victim? To begin to 

unpack the notion of victimhood, I consider the notion of the ‘ideal victim’ developed by Nils 

Christie to be particularly useful. According to him, the ideal victim is a person or a category 

of people who, when subjected to a violation, most readily is given victim status in a socio-

legal sense. Christie claims that such recognition of victimhood depends on a socially-

constructed ‘qualification’ according to which the ideal victim is perceived to be weak, 

carrying out a respectable project, cannot be blamed for where they were, and was victimised 

by a big and bad offender whom they did not know. In other words, recognition of victimhood 

depends particularly on the victim’s contextual position and lack of perceived guilt in a wider 

                                                                                                                                                                                              
252  Vanhala has depicted this as ‘[c]ollective actors, such as nongovernmental organizations and SMOs, are 

particularly important when considering questions of litigation because of their ability to be “repeat 
players” who bring a series of test cases to various judicial venues over an extended period; this allows for 
coherent enforcement of rights and establishes precedent’. Vanhala 2010: 40. 

253  About stigmatisation and feelings of shame for victims of sexual violence, see Rubio-Marín & De Greiff 
2007: 322–3.  

254  The ‘public identity’ also shapes the individual and collective identity. Johnston et al 2009: 28. 
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social context.255  

The idea of Christie’s ‘ideal victim’ works well with the concept of framing. In order for 

victims of rights violations to successfully mobilise for remedies, they need to align with 

dominant public perceptions of victimhood, largely determined by their position and 

perceived lack of guilt. Aligning with public images of suffering and innocence becomes 

important to be framed as a victim of a human rights violation. Sally Engle Merry has 

depicted this tendency of requiring suffering bodies for verification of human rights violation 

and victimhood as a way of the human rights discourse to appear neutral and to ‘rise above 

particular political struggles’.256 Accordingly: 

In identifying which individuals are understood as victims of human rights violations, 
those who are selected are typically those who are in some way helpless, powerless, 
unable to make choices for themselves, and forced to endure forms of pain and 
suffering. Women and children, indigenous people, poor people, and marginalized 
ethnic and racial groups are the most common categories of people who are identified 
as suffering human rights violations. Because this understanding of the human rights 
victim is so fundamental, advocates and even victims tend to define themselves in 
these terms. They do this even when they are not as helpless and vulnerable as the 
image of victim requires.257 

 

Closely connected to this ‘public identity’ of the victims are mass media attention and the 

portrayal of victims. Mass media has an impact on how a question is framed, and if and how it 

is reported.258 As such, mass media reports have an important function in forming public 

opinion, and in setting the public agenda. Media attention can be traced both with an interest 

in the amount of mass media attention regarding a certain issue and/or how mass media has 

framed it. Mass media framing a topic as a rights violation or not is important for two reasons. 

Firstly, it can have an impact on the perception of victimhood by the public. Secondly, it can 

attract public attention to a topic, and affect its place on the official political agenda. While 

the thesis does not engage in mass media content analysis per se, it comparatively analyses 

the presence and absence of mass media attention and media framing as a variable affecting 

victims’ position, public image and, effectively, access to justice.  

 

                                                                                                                                                                                              
255 Christie 1986. See also Schwobel-Patel 2015. 
256  Merry 2007: 198. 
257  Ibid: 195. 
258  Zald 1996: 270. 
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2.2.3	Public	Image	and	Political	Party	Alliances:	Rights	as	Branding	

‘Public image’ is here understood as the popular representations of a country on national and 

international levels. In terms of rights, a general assumption in the international community is 

that a positive public image equals a positive attitude and commitment of a state to human 

rights. In the international community, rights are used as instrumental means of persuasion 

and socialisation, involving pressuring non-conforming countries through processes such as 

‘naming and shaming’.259 Countries that are sensitive to such pressure are particularly those 

that care about their international image.260 A positive public image, such as being a human 

rights friendly government, can be conceptualised as legitimacy, a moral resource.261 Here, 

the concept of ‘rights’ takes on a role of verifying political legitimacy in both international 

relations and party politics.  

Framing a question as one of rights is strategically important for it to convert into political 

currency and governance proxies.262 Groups mobilising in terms of rights can affect national 

party politics. Successful frame alignment affects whether and how social movements are able 

to lobby and form alliances with government or opposition parties.263 Rights can be used to 

frame governments as human rights friendly and gain legitimacy and voter support. Framing a 

question as one of rights, making governments seem human rights hostile, can also be used by 

political opposition or social movements as a way to create political pressure. 

This aspect of rights, taking on the shape of a ‘brand’, whether a country or government is 

human rights friendly or not, is not only useful for domestic political support. On the 

neoliberal global market, rights as a branding exercise can also attract investments and raise 

financial capital. Many countries, the Nordic countries included, tend to engage in these 

exercises.264 Perhaps not coincidentally, the countries often top many international rights 

indexes and are often considered international champions of human rights.265 

                                                                                                                                                                                              
259  Risse & Sikkink 1999: 14. 
260  Ibid: 37–38. See also Simmons 2009: 5, 13. 
261  See Snow & Soule 2010: 91. 
262  Importantly and critically illustrated in the work on indicators by Sally Engle Merry, for example Merry 

2016. An example of this instrumental approach to rights is found within the field of rights pertaining to 
sexual orientation and gender identity. See Gross 2018. 

263  Which can be thought of as a social-organisational resource. Snow & Soule 2010: 91. Such situations 
present traditional ‘political opportunities’ for movements. Andersen 2006: 7. 

264  For the countries compared in this thesis, important outcomes of such branding projects are, for example, 
Finnish Country Brand Delegation 2010; Swedish Institute 2017. 

265  Such as ‘the happiest countries’, the ‘best countries to live in’, or the (already) ‘(gender) equal’. See 
Karlsson Schaffer & Langford 2018. On the construction of a myth of equality in the Nordic countries, see 
Nousiainen & Niemi-Kiesiläinen 2001. 



 

 

 

 

 

 

 

 

 

 

 

The public policy that on paper seemed to be able to offer services to all women in 

Peru […] did not seem like a bad policy, 

 it seemed to respond to the 1990s population conference  

and reproductive rights language..  

but in practice it was perverse […]  

used to sterilise women who were in low economic status,  

in the rural areas […] Quechua women.266 

 

- Diana Carolina Moreno 

Legal Fellow, The Center for Reproductive Rights 
 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                              
266  Moreno, 8 January 2018. 
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3	International	Law	

This chapter maps out the international legal regulation of involuntary sterilisation and 

castration, asking how the law has come to develop in the fashion it has. I first focus on the 

topic as one of international criminal law and subsequently move on to depicting how 

involuntary sterilisation has become an increasingly inclusive matter for international human 

rights law, while there are still many question marks surrounding the regulation of involuntary 

castration. In brief, the chapter renders visible how international law has focused on 

involuntary sterilisation rather than castration and how regulation has centred around human 

rights, rather than international criminal law. 

	

3.1	Sterilisation	and	Castration	from	Nuremberg	to	Rome	

Sterilisation and castration have formed parts of international criminal law since the 

Nuremberg trials. International criminal law was developed in response to egregious crimes 

that extend beyond borders and offend fundamental human values, most clearly manifested in 

genocide. Biological genocide builds on the notion of ‘preventing births’ within a population. 

Such a formulation centres on involuntary sterilisation rather than castration, given the 

former’s aim to control reproduction, but does also, given its effects and involuntary 

character, likely include the latter. 267  This said, sterilisation has been more central to 

international criminal law than castration, also affecting the focus of this section. 

	

3.1.1	Nuremberg:	Medical	Ethics	and	Genocide	

Involuntary sterilisation and castration first appeared in the international criminal legal 

context in connection to the Nazi atrocities. At the Trials of War Criminals before the 

Nuremberg Military Tribunals, during which the Nazi German political, military, judicial, 

medical and economic leadership were tried, sterilisation and castration experiments were 

among the charges. While such experiments were included in many indictments against Nazi 

war criminals, one of the most famous cases in which the interventions had a central role was 

the indictment of physicians, often referred to as ‘The Doctors’ Trial’, United States of 

                                                                                                                                                                                              
267  As the latter effectively means removal of the gonads. See 1.2 Key Terminology. 
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America v. Karl Brandt et al. 268  The medical crimes of sterilisation and castration 

experiments,269 considered as crimes against humanity and war crimes, at Auschwitz and 

Ravensbruck concentration camps and elsewhere were included in the indictment and the 

judgment.270 In Poland v. Höss, the director of the Auschwitz concentration camp was found 

liable for genocide through sterilisation and castration. 271  Moreover, sterilisation was 

considered an integral part of the charges of genocide in United States of America v. Greifelt 

et al.272 Among the medical experiments and horrors carried out by the Nazi officials, non-

consensual sterilisation and castration formed an important part of the emerging international 

criminal law in the immediate aftermath of the Second World War.  

Even though the Nazi sterilisation and castration projects were challenged at the post-war 

trials, this only happened in a limited context, namely as medical experiments. The German 

eugenicists who were tried, for example in the Doctor’s Trial, were not held responsible for 

the sterilisations carried out with legislative basis, i.e. according to the 1933 Act for the 

Prevention of Hereditarily Diseased Offspring.273 The defendants on trial were eager to point 

out the connection between Nazi eugenics and eugenics in other countries as a defence 

strategy, pointing to a common scientific basis. Even the 1927 case Buck v. Bell from the US 

                                                                                                                                                                                              
268  US Military Tribunal Nuremberg, United States of America v. Karl Brandt et al (1947). 
269  One of the clearest descriptions of the practices is in the judgment against Rudolf Brandt. Accordingly:  

In reference to the X-ray and surgery methods of sterilization, however, Rudolf Brandt is shown by the 
evidence to have taken a moving part in the preparation of plans, and in their execution, sufficient to 
justify the Tribunal in finding his criminal connection therewith. An affidavit executed by the defendant 
Rudolf Brandt reads as follows: "Himmler was extremely interested in the development of a cheap, 
rapid sterilization method which could be used against enemies of Germany, such as the Russians, 
Poles, and Jews. One hoped thereby not only to defeat the enemy, but to exterminate him. The capacity 
for work of the sterilized persons could be exploited by Germany, while the danger of propagation 
would be eliminated. This mass sterilization was part of Himmler’s racial theory; particular time and 
care were devoted to these sterilization experiments." We learn from the record that persons subjected 
to treatment were "young, well-built inmates of concentration camps who were in the best of health, and 
these were Poles, Russians, French, and prisoners of war." It goes without saying that the work done in 
conformity with the plans of Himmler, substantially aided by the cooperation of Rudolf Brandt, brought 
maiming and suffering to great numbers of people.  

US Military Tribunal Nuremberg, United States of America v. Karl Brandt et al (1947): 237–8. 
270  To the extent that the defendants were found guilty of the charges. In Karl Brandt’s judgment, for example, 

the tribunal concluded that: 
We find that Karl Brandt was responsible for, aided and abetted, took a consenting part in, and was 
connected with plans and enterprises involving medical experiments conducted on non-German 
nationals against their consent, and in other atrocities, in the course of which murders, brutalities, 
cruelties, tortures and other inhumane acts were committed. To the extent that these criminal acts did 
not constitute war crimes they constituted crimes against humanity.  

US Military Tribunal Nuremberg, United States of America v. Karl Brandt et al (1947): 197. 
271  The Supreme National Tribunal in Poland, Poland v. Höss (1947). See Schabas 2016: 140; Shelton 2009: 

892. 
272  US Military Tribunal Nuremberg, United States of America v. Greifelt et al (1948). 
273  Gesetz zur Verhütung erbkranken Nachwuchses [Act for the Prevention of Hereditarily Diseased 

Offspring] 1933. Kühl 2002: 102. 
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Supreme Court was recited as an example of the legitimacy of eugenic sterilisations.274 The 

tribunal, ignoring such arguments and refraining from comparison, consequently 

conceptualised involuntary sterilisation and castration narrowly as international crimes. This 

narrative also suited reformist eugenicists, particularly in the United States, who disowned 

any connection between Nazi eugenics and eugenicists elsewhere, allowing them to ‘“forget” 

their prior support for Nazi eugenic racism’.275 

The Nuremberg Code, published together with the judgment in the Karl Brandt et al case in 

1947, is sometimes presented as the modern foundation of human rights in the field of 

medicine.276 The Code, drawn up in connection to the Nuremberg trials, determines some 

foundational principles of medical ethics.277 It is based on reports prepared by two American 

medical expert witnesses, doctors Andrew Ivy and Leo Alexander,278 regulating the medical 

ethical foundations for human experiments, importantly based on informed consent.279 The 

Nuremberg Code was not, however, contrary to popular beliefs, the first medical ethics 

regulation to emphasise the importance of informed consent.280 It nevertheless designed a 

special regulation of informed consent suited to a reality where American prisoners were also 

subject to medical experimentation, so as not to simultaneously condemn these experiments 

when denouncing the Nazis.281 In effect, the Code’s main point was to condemn Nazi 

experiments, viewed as the ultimate manifestation of unethical medical research.  

The Nazi horrors and the Nuremberg trials became important background models for the 

codification of international criminal law. The Convention on the Prevention and Punishment 

of the Crime of Genocide, drawn up in the post-war context, was adopted by the UNGA in 

1948. The Genocide Convention provides a legal framework according to which genocide can 

be investigated and prosecuted. According to its Article II (d), ‘imposing measures intended 

to prevent births within the group’ is listed as one form through which the crime of genocide 

can be perpetrated. In the travaux préparatoires, these measures of ‘biological genocide’ were 
                                                                                                                                                                                              
274  Kühl 2002: 101. See 1.3 Control of Sexuality and Reproduction: Eugenics, Anatomo-politics, Biopolitics 

and Necropolitics in an Intersectional Web. 
275  Kühl 2002: 100. 
276  See, for example, Ehrenfreund 2007: 149–51. 
277  Moreno 1997: 348. 
278  Ibid. 
279  Together with requirements of qualified medical staff, avoiding unnecessary suffering and injury and 

basing experiments on previous animal testing. Ehrenfreund 2007: 149. These principles were later 
completed through the 1964 World Medical Association Declaration of Helsinki, which, unlike the 
Nuremberg principles, is regularly updated. See Ghooi 2011. 

280  In fact, the Code shares a high degree of resemblance with the 1931 German Guidelines for Human 
Experimentation. Ghooi 2011. 

281  Freyhofer 2005: 102–3. 



 

 60 

intended as sterilisation and/or compulsory abortion, segregation of the sexes and obstacles to 

marriage.282 Sterilisation – and likely castration too – is, hence, formally a central part of the 

crime description of genocide.283  

The Genocide Convention – like the Nuremberg Code – was drafted with the Nazi 

experiments in mind. Remarkably, the Genocide Convention entering into force did not mean 

that global practices of involuntary sterilisation and castration started to become regarded or 

investigated as genocide. This is demonstrated, for example, by the fact that sterilisation and 

castration laws – allowing for involuntary forms – continued to be unchallenged in other parts 

of the world, including by the allied powers, long after the Nuremberg trials.284  

 

3.1.2	The	Rome	Statute	of	the	International	Criminal	Court	

Sterilisation has continued to have a formally unchallenged role, however silent and 

unimplemented, in international criminal law since its genesis. During the last two decades, 

gender violence has been increasingly mainstreamed into international criminal law. 

Accordingly, in the 1990s, sexual violence – a form of violence disproportionately affecting 

women – was established as a question for international criminal law before the International 

Criminal Tribunals for the former Yugoslavia and Rwanda respectively.285 In both the Statute 

of the International Criminal Tribunal for Rwanda (ICTR) and the Statute of the International 

Criminal Tribunal for the Former Yugoslavia (ICTY), rape was listed as a crime against 

humanity.286 In the landmark Akayesu judgment at the turn of the century,287 rape was, for the 

first time, acknowledged as a crime against humanity and genocide.288 This judgment 

widened the gender-sensitive conceptualisation of international, criminally-relevant harm, 

which has traditionally built on men’s experiences of violence.289 Importantly, however, this 

acknowledgement of sexual violence has been rather selective and not translated to other 

                                                                                                                                                                                              
282  E/447 (1947); Tams et al 2014: 91. 
283  See Tams et al 2014: 91. 
284  Importantly, the US. See Silver 2004; Kühl 2002; 1.3 Control of Sexuality and Reproduction: Eugenics, 

Anatomo-politics, Biopolitics and Necropolitics in an Intersectional Web. 
285  Radical feminist criticism of international law in the 1990s was posed by MacKinnon 1994. 
286  Statute of the International Criminal Tribunal for Rwanda (1994), Article 3(g); Statute of the International 

Criminal Tribunal of the Former Yugoslavia (1993), Article 5(g). 
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See Ni Aolain 2000: 72; Walker 2009: 18; Ambos 2014: 14. 
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Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (2001). See Edwards A 2006: 384–8.  
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forms of gender violence, such as reproductive violence.290 Castration was touched upon in 

passing at the ICTR, in the Niyitegeka case, in which an influential Tutsi man was killed and 

subsequently decapitated and castrated. The acts were considered by the Trial Chamber to 

constitute crimes against humanity under the heading ‘other inhumane acts’.291 The castration 

was considered an aggravating factor in the sentencing,292 but not depicted as a form of sexual 

violence.293 The 1998 Rome Statute of the International Criminal Court (ICC) has further 

broadened the international criminalisation of sexual and gender violence.294 In the Statute 

‘enforced sterilisation’ is explicitly included as a form of crime against humanity295 and/or a 

war crime.296  

‘Enforced’ sterilisation, which the Rome Statute refers to might, however, be a narrower 

concept than ‘involuntary’ sterilisation, which I use in this thesis. ‘Enforced’ builds on 

external use of force rather than the victim’s lack of free will, a concept which ‘involuntary’ 

builds on. I here recognise that the terms are not always synonymous and that all forms of 

involuntary sterilisation might not legally qualify as ‘enforced’, but nevertheless consider the 

two to build on forced or coerced physical interventions, leading me to use them 

synonymously. Another important issue is that enforced or involuntary castration is not 

explicitly included in the Rome Statute. However, given that castration also results in the 

deprivation of reproductive capacity, I have chosen to interpret ‘sterilisation’ extensively.297 

In its definition of the crime of genocide, the Rome Statute kept a formulation familiar from 

the 1948 Convention: ‘[i]mposing measures intended to prevent births within the group’.298 

The 2010 guiding official document ‘Elements of Crimes’ follows the same structure. 299 

Sterilisation and castration are hence implicitly included in the definition of genocide, 

depending on the fulfilment of four general criteria. Firstly, the perpetrator imposed certain 

measures upon one or more persons. Secondly, the victim belonged to a particular national, 

ethnic, racial or religious group. Thirdly, the measures imposed were intended to prevent 
                                                                                                                                                                                              
290  See Grey 2017; Rubio-Marín 2012; A/HRC/14/22 (2010): Para 44. 
291  Statute of the International Criminal Tribunal for Rwanda (1994), Article 3(i); ICTR, The Prosecutor v. 

Eliézer Niyitegeka (2003): Paras 459–67.  
292  ICTR, The Prosecutor v. Eliézer Niyitegeka (2003): Para 499(iv). 
293  The lack of recognition of sexual violence against men in criminal law, including castration, is pointed out 

in Mibenge 2013: 80–2.  
294  See International Criminal Court 2014: 6. 
295  Rome Statute of the International Criminal Court (1998) Article 7(g). 
296  Ibid, Article 8(b, xxii; e, vi). 
297  It is important to also acknowledge that the lack of specific inclusion of enforced castration might invoke a 

discussion of fair labelling, which is nevertheless outside of the scope of this thesis.  
298  Rome Statute of the International Criminal Court (1998), Article 6(c). 
299  International Criminal Court 2011. 
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births within the group in question. Finally, the conduct was a part of a manifest pattern 

against the group or could itself effect destruction.300 Apart from these chapeau requirements, 

for an act to constitute genocide, necessary genocidal elements – most importantly intent to 

destroy the group in whole or in part – also need to be present. 

Enforced sterilisation as a crime against humanity and a war crime is specified in the same 

guidelines. For involuntary sterilisation and castration to qualify as a crime against humanity, 

four elements are necessary. Firstly, the perpetrator deprived one or more persons of 

permanent reproductive capacity. Secondly, the intervention was neither medically justified, 

nor carried out with genuine consent. Thirdly, the conduct was part of a widespread or 

systematic attack directed against a civilian population. Finally, the perpetrator knew or 

intended the conduct to be a part of such a widespread or systematic attack.301 When it comes 

to war crimes, on the other hand, the two first elements are identical, while the difference lies 

in that the intervention took place in the context of an international armed conflict of which 

the perpetrator was aware.302 This said, only one case of involuntary sterilisation or castration 

can be enough for an act to qualify as a crime against humanity and/or a war crime, depending 

on intent and other circumstantial elements. 

One might ask what the legal relevance is of involuntary sterilisation and castration being 

regulated as violations of international criminal law, in addition to being recognised as human 

rights violations. Firstly, being recognised as an international crime brings important 

symbolic aspects: signalling legal gravity, moral denunciation and political priority. 

Moreover, genocide, war crime and crime against humanity are not subject to statutory 

limitations as violations of peremptory norms as a principle of international law, manifested 

in the 1968 Convention on the Non-Applicability of Statutory Limitations to Crimes against 

Humanity303 and Article 29 of the Rome Statute. According to the 1968 Convention, which 

covers war crimes, crimes against humanity and genocide, these crimes are imprescriptible 

‘irrespective of the date of their commission’. 304 The Rome Statute similarly states that ‘the 

crimes within the jurisdiction of the Court shall not be subject to any statute of limitations’.305 

                                                                                                                                                                                              
300  International Criminal Court 2011: 3. 
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While imprescriptibility is a legal obligation for ratifying states, through reaching the level of 

legal principle, its binding nature can be argued to stretch beyond ratifiers. As highlighted by 

the UN Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of 

Non-recurrence in his 2015 report, international jurisprudence has many times demonstrated 

that the 1968 Convention does not create new rights or obligations, but that ‘the principle of 

imprescriptibility of war crimes, crimes against humanity and genocide is a matter of jus 

cogens’.306 The jus cogens status of these crimes also ultimately weakens any objections 

invoking non-retroactivity based on the principle of legality.307  

Being recognised as a crime under the Rome Statute, furthermore means an added legal 

framework of scrutiny, particularly concerning the ICC’s independent status, ex officio 

prosecution and standards of international justice. Such an institutional legal framework is 

crucial for the realisation of criminal responsibility, which in turn can improve access to 

remedies for victims.308 However, no cases of involuntary sterilisation or castration have yet 

appeared before the ICC, which might challenge these theoretical assumptions of additional 

scrutiny and improved remedial access. 

This said, involuntary sterilisation and castration face a stark paradox in the gap between 

theory and practice. While there is no theoretical doubt that the interventions in a war context 

or as a widespread and systematic attack against a civilian population constitute a crime 

according to international criminal law, practices of involuntary sterilisation and castration are 

generally surrounded by impunity. Interestingly, as globally widespread practices, enforced 

sterilisation has never been prosecuted at international criminal courts or tribunals after 

Nuremberg – and castration only mentioned in passing and generally ignored.  

 

3.1.3	Problems	in	Practice:	National	Case	Studies	

Facing a lack of supranational case law, I briefly look to the national level. I refer to national 

investigations of the crime of genocide regarding involuntary sterilisation practices in Peru 

and Slovakia. By demonstrating the (unsuccessful) domestic application of international 

                                                                                                                                                                                              
306  A/HRC/30/42 (2015): Para 49. The Special Rapporteur exemplifies case law by referring to a range of 

cases, among them Cour de Cassation [The French Court of Cassation], The Prosecutor v. Klaus Barbie 
(1985); ECtHR, Kolk and Kislyiy v. Estonia (2006); and IACtHR, Gelman v. Uruguay (2011). 

307  A/HRC/30/42 (2015): Para 50. See 1.5 Changing Discourse: Mobilisation, Changed Values and Remedies. 
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claims for reparations’. Sperfeldt 2017: 351–2.  
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criminal law in the two cases, the section renders visible central difficulties when applying 

international criminal legal norms regarding genocide to sterilisation projects in practice. 

	

Peru		

During the authoritarian regime of Alberto Fujimori in Peru (1990–2000), mass sterilisations 

were introduced in the name of public health to control demographic growth and reduce 

poverty.309 Supported by international development aid, the interventions were formally 

depicted as voluntary, motivated through empowering rhetoric about the importance of free 

access to contraception, particularly for women, in a strongly Catholic country.310 The policy 

was epitomised by the 1996–2000 Reproductive Health and Family Planning Programme 

(Programa de salud reproductiva y planificación familiar), which was established to decrease 

the fertility of Peruvian families, coordinated and supervised by the Peruvian Ministry of 

Health.311 It was implemented through monthly quotas, targeting poor, illiterate, rural and 

indigenous people, particularly women – and many of the interventions were carried out 

without free and informed consent.312 The sterilisation programmes, which started in 1995,313 

led to many (voluntary and involuntary) interventions. According to the Peruvian 

Ombudsman Office, in the period 1996–2001, 272,028 tubal ligations and 22,004 vasectomies 

were carried out;314 many in unsanitary, unsafe and coercive conditions.315  

The sterilisations have been uncovered in a transitional justice setting. After Fujimori was 

forced from office in 2000, the subsequent government appointed a Truth and Reconciliation 

Commission to look into the assassinations, torture, disappearances, displacement, terrorism 

and other violations by the state (including the Fujimori regime) and guerrilla groups316 from 

                                                                                                                                                                                              
309  For a thorough account on the neoliberal governance of the Peruvian health system and how ‘controlling 

poor women’s bodies’ was a part of such governance, see Ewig 2010, particularly chapter six. 
310  See Cáceres et al 2007: 137–8; Ewig 2006. See also Moreno, 8 January 2018. 
311  Ministerio de Salud del Perú [Peruvian Ministry of Health] 1996; Tamayo 1999: 16. 
312  Stéphanie Rousseau has written that: 
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government’s prioritization of tubal ligation was also reflected in target quotas and incentives offered to 
medical personnel, creating a climate unconducive to guaranteeing women’s freedom in decision-
making. Quotas were pursued, notably, by holding “tubal ligation and vasectomy festivals,” organized 
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Rousseau 2007: 108.  
313  Gribble et al 2007: 178. 
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315  See The Quipu Project, All Testimonies; Ewig 2006: 633; Center for Reproductive Rights 2015. 
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1980 to 2000. The Commission started its work in 2001 and released an 8,000-page final 

report in 2003.317 The report recommended remedies, particularly as many of the people 

victimised by the former oppression were marginalised, indigenous peasants. The 

sterilisations were, however, only mentioned in passing in the report as ‘many testimonies 

point out vaginal problems, sexual diseases [sic], difficulties in pregnancies as well as more 

serious problems, such as infertility’.318 The harm was not analysed in more detail. In 

November 2003, President Toledo issued a public apology ‘to all the victims of violence and 

terror’.319 Nevertheless, similarly to the passing mention among the countless violations 

covered in the extensive report, particular remedies were never made to the victims of 

involuntary sterilisations.  

Around the turn of the century, some attention was paid to the Peruvian sterilisations by 

international human rights institutions. In 1999, the Committee on the Elimination of Racial 

Discrimination (CERD Committee) took ‘note of the information on major shortcomings 

in the health services provided for the rural population in the Andes and in Amazonia, and of 

the allegations of forced sterilization of women belonging to indigenous communities’ in its 

country report on Peru.320 In 2002, the Committee on the Elimination of All Forms of 

Discrimination against Women (CEDAW Committee) also found the sterilisations 

problematic, highlighting that they were carried out ‘using psychological violence or the 

promise of financial incentives, thus affecting women’s right to decide the number and 

spacing of their children’.321 The Committee recommended that ‘the right of free choice’ be 

granted, that the people ‘responsible for this violation of the right to health’ be tried before 

court, and highlighted the importance of non-repetition.322  

As a direct result of the Fujimori sterilisation project, at least one woman, Maria Mamérita 

Mestanza Chávez, died in 1996. National activists took her case to the Inter-American 

Commission of Human Rights (IACHR), which accepted a friendly settlement in 2003. 

Chávez was sterilised with merely the consent of her domestic partner, who later received a 
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payment for the sterilisation.323 In the 2003 settlement, the Peruvian Government agreed that 

Chávez’ sterilisation and subsequent death had constituted violations of the prohibition of 

discrimination (ACHR Article 1(1)), the right to life (ACHR Article 4), the right to humane 

treatment (ACHR Article 5), the right to equal protection before the law (ACHR Article 24), 

and the obligation of states to condemn, prevent, punish and eradicate violence against 

women (Article 7 of the Belém do Pará Convention). As a result of these violations, the 

Government agreed to pay financial compensation to the beneficiaries – the partner and 

children of Maria Mamérita Mestanza Chávez – who were also given psychological 

rehabilitation treatment, health insurance, free education and a lump sum to buy a house or 

land.324  

In the friendly settlement, the Government also promised to amend laws and policies on 

reproductive health and family planning in order to eliminate discriminatory approaches and 

respect women’s autonomy. Moreover, it vowed to carry out relevant investigations, punish 

the people responsible for the forced sterilisation and death of the direct victim, and report to 

the IACHR about the implementation of the settlement. Already in the same year, the 

Attorney General (Fiscal Provincial) issued a petition to open criminal investigations upon 

the 2002 complaint of a Member of Congress.325 The investigations against Fujimori and the 

people in charge of the former sterilisation policies were made in the name of crimes against 

humanity and genocide, the latter motivated by the sterilisations as ‘systematically 

exterminating particular mothers and men from poor financial and cultural conditions’.326  

In the aftermath of the friendly settlement, national criminal investigations have been 

launched, closed and reopened.327 The initial charges of genocide against members of the 

Fujimori Government were eventually dropped, as the criminal investigators in charge did not 

find any proof that the sterilisation policies were intended to destroy, totally or partially, a 

‘national, ethnic, social or religious group’.328 Hence, while some elements of genocide were 

present – most importantly, many people were subjected to enforced sterilisation – it appears 

that sufficient evidence of genocidal criminal intent was lacking.329 Highlighted in a report by 
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324  IACHR, Maria Mamérita Mestanza Chávez v. Peru (2003). 
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the women’s rights organisation Demus, the sterilisations especially targeted women who 

already had one child, suggesting that the intent of the sterilisation policies was to control 

natality, rather than to destroy a group.330 This example renders visible how the theoretical 

inclusion of enforced sterilisation in the genocide definition might be challenged in practice.  

Currently, the sterilisation policies under the Fujimori regime are investigated according to 

national criminal law as crimes against life, body and health, homicide, harm of personal 

integrity, but also as crimes against humanity.331 According to lawyer Diana Carolina Moreno 

at the Center for Reproductive Rights, who has monitored the Peruvian case in cooperation 

with Demus, the sterilisation victims have prioritised the criminal process as a form of 

collective reparation.332 Despite victims’ hopes, however, the national criminal process has 

been severely delayed.333 Labelling the interventions as crimes against humanity has been 

important, given their imprescriptibility. Nevertheless, the passing of time still affects central 

elements of criminal investigations, such as evidence, and delays victims’ access to justice. 

In the light of the state’s inaction, some victims have started organising. National and 

international activism – such as the transnational Quipu project, gathering the testimonies of 

the sterilised and making them available through an interactive online platform334 – has 

contributed to raising awareness about victims of involuntary sterilisation in Peru and their 

lack of remedies.335 The domestic and international attention has, however, focused on 

rendering the victims’ experiences visible. State recognition of responsibility is still to be 

seen. In the Maria Mamérita Mestanza Chávez v. Peru case, the Peruvian Government 

admitted to committing violations against the individual applicant, but never questioned the 

broader sterilisation policies.336  

When determining criminal liability for the heads of state, international criminal law comes 

with a different set of questions and standards regarding responsibility than, for example, 

international human rights law regarding state responsibility. The criminal legal form of the 

investigation has caused technical difficulties, preventing victims from accessing remedies. 

Criminal law, according to Moreno, provides a narrow framework which focuses on intent 

                                                                                                                                                                                              
330  Ibid. 
331  See Nodal 2017; Moreno, 8 January 2018.  
332  Moreno, 8 January 2018. 
333  Ibid. 
334  The Quipu Project, All Testimonies. 
335  Moreover, other cases of involuntary sterilisation have also been litigated by Demus at the national level, 
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and is often ill-suited to deal with reproductive violence. An example of this is the Peruvian 

investigators’ unwillingness to investigate substantive consent or consider that the 

sterilisations targeted vulnerable people, facing language barriers; instead focusing on the 

presence of formal consent.337 

The Peruvian political climate is still sensitive concerning violations of the Fujimori 

Government, particularly taking into consideration that Fujimori still has strong domestic 

political support. The sterilisation practices are still controversial and topics of debate in the 

country,338 adding to the difficulties surrounding the criminal investigations. Moreno depicted 

the collective memory of the Fujimori era as ‘painful and controversial’:  

Up until today, there are profound debates on what really happened, and a big part of 
society supports what was done during Fujimori’s Government […] the same about 
ending poverty, and how forced sterilisations play into it. I believe there is a high 
barrier related to the political context.. the political will of the authorities... and I think 
that the highest point of this […] is that Fujimori has just been amnestied.339 

 

The case of Peru demonstrates the practical difficulties, both legal technical and political, 

encountered in domestic criminal investigations of former heads of state. Similar difficulties 

are also manifested in a European case: Slovakia. 

 

Slovakia	

Sterilisation of healthy reproductive organs was legalised in communist Czechoslovakia 

through administrative regulations, some of which were valid until the 2000s. 340 In the 1970s, 

Czechoslovak municipalities started providing monetary incentives to people undergoing 

sterilisation, an initiative that was legislated in 1988.341 While the sterilisation legislation was 

neutrally formulated, the implementation particularly targeted Romani women.342 Moreover, 

the practices have not – despite the formulation of the legislation, which built on informed 

consent – been entirely voluntary, but were often, in fact, forced and coerced.343 After the 
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consent as covering a range of situations, including:  
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separation of the Czech Republic and Slovakia at the beginning of the 1990s, albeit officially 

considered illegal,344 the coercive sterilisation practices continued in both countries.345 There 

are no official numbers concerning how many Romani women in Slovakia have been 

sterilised, let alone involuntarily so.346 The Slovakian sterilisations are importantly set in a 

different context than the Peruvian, not linked to a former regime and a transitional justice 

setting.  

While the practices had earlier been challenged, mainly domestically,347 the international 

unearthing of the Slovakian practices got an important push in 2003. Then, a group of 

domestic and international non-governmental agencies and activists found, through interviews 

with more than 140 women in eastern Slovakia, evidence of coerced sterilisation practices 

targeting Romani women.348 The civil society network published their findings in a report, 

which led to a thematic country visit and report by the Council of Europe (CoE) 

Commissioner for Human Rights in the same year.349 The Commissioner found a number of 

concerns and recommended that the country adopt legislation on free and informed consent; 

regulate patients’ rights to access their medical files; allocate adequate resources to improve 

the health care system and ensure access to health care; and establish remedies for victims, 

including an apology and compensation, not preventing individual victims from presenting 

their claims before a court.350 The United Nations (UN) Human Rights Committee also issued 

                                                                                                                                                                                              
(i) cases in which consent had reportedly not been provided at all, in either oral or written form, prior to 
the operation; (ii) cases in which consent was secured during delivery or shortly before delivery, during 
advanced stages of labor, i.e. in circumstances in which the mother is in great pain and/or under intense 
stress; (iii) cases in which consent appears to have been provided (a) on a mistaken understanding of 
terminology used, (b) after the provision of apparently manipulative information and/or (c) absent 
explanations of consequences and/or possible side effects of sterilization, or adequate information on 
alternative methods of contraception; (iv) cases in which officials put pressure on Romani women to 
undergo sterilization, including through the use of financial incentives or threats to withhold social 
benefits; (v) cases in which explicit racial motive appears to have played a role during doctor-patient 
consultations.  

Cahn 2013: 282. 
344  Cahn 2014: 42. 
345  See European Roma Rights Centre 2016; Center for Reproductive Rights et al 2003.  
346  Nevertheless, the number is likely high. Cahn recalls: ‘In November 2009, then-Czech Ombudsman Motejl, 

speaking in the wake of an official expression of regret by the Czech government for coercive sterilization 
practices undertaken during Communism and after Communism, stated that he believed there were as many 
as 90,000 women in the territory of the former Czechoslovakia who had been coercively sterilized’. Cahn 
2013: 283. 

347  For example, the Czech dissident group Charter 77’s Document 23 on the “Situation of the Gypsies in 
Czechoslovakia”; the Pellar/Andrs report in 1989, mapping sterilisation practices among Czech and Slovak 
Romani women 1967–89; and the Open Society Institute in connection to the Slovak EU accession process. 
The first lawsuit initiated by a Romani woman against a Slovak hospital was in 2001. Cahn 2014: 49–58.  

348  Center for Reproductive Rights et al 2003: 14–5. 
349  CommDH(2003)12. 
350  Ibid: Para 53. 
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a country report on Slovakia in the same year, in which it highlighted that the country’s own 

reporting disclosed ‘breaches of the requirement of informed consent’.351 The Committee 

recommended, similarly to the CoE Commissioner, that the state party ‘adopt all necessary 

measures to investigate all alleged cases of coerced or forced sterilization, publicize the 

findings, provide effective remedies to victims and prevent any instances of sterilization 

without full and informed consent’. 352  The EU Network of Independent Experts on 

Fundamental Rights also issued a country report on the country in 2004, finding the 

allegations worrisome in terms of human dignity and the right to the integrity of the person as 

protected in the Charter of Fundamental Rights of the European Union.353 The human rights 

reporting accumulated international pressure on the Slovak Government to take action. 

The Government reacted to the international attention, initiating both administrative and 

criminal investigations.354 The Slovak criminal investigations – similarly to the Peruvian – 

asked whether the sterilisation policies had been genocidal,355 allegations soon rejected by the 

investigation team and the Government on the basis that consent had officially been provided, 

and that there was ‘no discrimination or segregation of Roma women in particular 

departments of the hospitals’ investigated.356 Apart from being hasty, the investigations 

reportedly also included police threatening alleged victims with criminal investigations for 

providing false information, or against their partners for sexual assault, as many victims were 

legal minors when becoming pregnant.357 The criminal investigations were discontinued the 

same year as they were initiated, without providing official reasoning or report.358 The Slovak 

Constitutional Court has considered the criminal investigations insufficient, and ordered their 

reopening; without, however, result.359 The investigations nevertheless led to a general 

overview of the regulatory framework. In 2003, the Government adopted a resolution where it 

concluded that there had been ‘procedural shortcomings’, with an instruction to the Ministry 

of Health to ‘carry out an in-depth inspection and analysis at all healthcare establishments 

                                                                                                                                                                                              
351  CCPR/CO/78/SVK (2003): Para 12, referring to Articles 7 (freedom from torture and ill-treatment) and 26 

(right to equal and effective protection against discrimination) of the ICCPR. 
352  Ibid. 
353  Articles 1 and 3, however not legally binding at the time. CFR-CDF.repSK.2003 (2004): 9–11, 13–15. 
354  This was not, however, the first time such criminal investigations had been initiated. Other criminal 

investigations had been initiated, for example, in 1991 and 2001. Cahn 2014: 55–8.  
355  CFR-CDF.repSK.2003 (2004): 9. 
356  See CommDH(2003)12: Para 17; ECtHR, V.C. v. Slovakia (2011): Para 53; ECtHR, I.G. and Others v. 

Slovakia (2012), Para 37; Center for Reproductive Rights & Poradna pre obcianske a l’udské práva [Centre 
for Civil and Human Rights] 2003: 4–5. 

357  Cahn 2014: 61–2.  
358  Ibid: 65; Durbáková, 13 December 2017. 
359  Cahn 2014: 65. 
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focused not only on examination of the accusations of involuntary sterilisation, but also on the 

identification of discriminatory practices against members of the Roma minority’.360 More 

precisely, the resolution asked the Ministry to concentrate their review on ‘the observance of 

the procedures for obtaining voluntary and informed consent of patients’.361 The resolution 

was followed by a 2004 Health Care Act, which included a particular section on 

sterilisation. 362  Hence, despite rejections of criminal acts or systematic malfeasance, 

government action was taken on the more abstract, general level. 

The Slovak Government’s remedially austere response was criticised by human rights 

activists, who presented cases of involuntary sterilisation before national courts and the 

ECtHR in order for victims to access remedies.363 Nonetheless, to date, apart from individual 

court cases, there has not been any recognition of state responsibility or large-scale remedies 

for the involuntarily sterilised Romani women.364 

 

Comparison	

The Slovak and Peruvian examples of involuntary sterilisation of (mainly) women from 

socially-marginalised, ethnic-minority groups are two cases in which the national authorities 

have launched criminal investigations of genocide which have later been dismissed. Hence, 

despite the theoretical inclusion of enforced sterilisation in the definition of genocide, 

Peruvian and Slovakian criminal investigations highlight difficulties in practice. Currently, 

Peruvian advocacy groups push for investigation for crimes against humanity instead of 

genocide, given the evidentiary and procedural difficulties pertaining to the latter and its dolus 

specialis. Nevertheless, such efforts have been challenged since their cradle, and it is still 

early to draw any conclusions based on them.  

The two case studies presented have rendered visible four common problems when criminally 

investigating involuntary sterilisation practices as genocide. Some of them also apply to 

investigating the practices as crimes against humanity and war crimes, touched upon in the 
                                                                                                                                                                                              
360  Resolution of the Government of the Slovak Republic No. 1018 of 29 October 2003 concerning the 

Report on Developments in Allegations of Forced Sterilizations of Roma Women in the Slovak 
Republic and on Steps and Measures Adopted, quoted in Cahn 2014: 63. 

361  Ibid. 
362  European Roma Rights Center 2004. See also ECtHR, V.C. v. Slovakia (2011): Paras 68–75.  
363  See Cahn 2014: 65–70. Durbáková, 29 April 2015. See also ECtHR, V.C. v. Slovakia (2011); N.B. v. 

Slovakia (2012); I.G. and Others v. Slovakia (2012). 
364  Durbáková, 29 April 2015; see also Cahn 2017. A petition to promote access to justice and remedies for the 

Romani victims of involuntary sterilisation was launched in 2018, reminding the Slovak and Czech 
Governments about their responsibility and criticising their inaction. See Romea 2018. 
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following. Firstly, the genocidal ‘intent to destroy, in whole or in part, a national, ethnic, 

racial or religious group’ presupposes a fixed set of elements: clear genocidal intent and that 

the targeted group fits within the given definition. These elements do not seem to be apt to 

situations where sterilisations have targeted, for example, poor and marginalised populations.  

Secondly, to evidence the systematic nature of the practices, a high standard of proof applies 

to the crime of genocide. Also, the definition of crimes against humanity presupposes 

evidence of a ‘widespread or systematic attack against any civilian population’, and similarly 

with war crimes, that the interventions were ‘committed as part of a plan or policy or as part 

of a large-scale commission’, setting a high evidentiary standard. Such high evidentiary 

standards presuppose, in turn, that thorough investigations of the practices are undertaken. 

Practice nevertheless shows that criminal investigations are not always thorough, but can be 

superficial, hasty or severely delayed. Moreover, evidence standards can be difficult to meet 

with reference to sterilisation practices, for example since victims have often provided formal 

signatures, making the involuntary element highly contextually dependent and difficult to 

prove. With international criminal law – genocide, crimes against humanity and war crimes – 

focusing on the acts and use of external force by the perpetrator rather than the thoughts and 

will of the victim, such a framework might pose additional hurdles in terms of evidence 

standards. In fact, Claude Cahn has stated that in the Slovakian case, it was ‘evident that an 

investigation was opened into [genocide], rather than a crime of a lower evidentiary standard 

(such as bodily harm or harm to health), so that the charges might ultimately be dismissed’.365 

Thirdly, the apparent lack of intersectional expertise, failing to take the vulnerable position of 

the victims into consideration in national investigations, has led to a rejection of systematic 

violations. Finally, the criminal allegations have been highly politicised. The Slovak domestic 

investigation came to a quick halt, and the constant opening and closing of criminal 

investigations in Peru is connected to their politically sensitive nature. Given their general 

lack of transparency, the independence of the domestic investigations is questionable.  

Involuntary sterilisations and castrations, hence, rarely become problematised in international 

criminal legal practice, which seems paradoxical as these violations – at least sterilisation – 

are included in international criminal legal instruments. The lack of problematisation is not 

only seen in the absence of cases before international criminal tribunals but also on the 

                                                                                                                                                                                              
365  Cahn 2014: 64. 
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national level. Avoiding international criminal law, involuntary sterilisation and castration 

have instead been conceptualised as violations of human rights. 

 

3.2	Involuntary	Sterilisation	as	a	Human	Rights	Question:	

International,	Regional	and	Transnational	Insights	

Involuntary sterilisation – and to some extent, also castration – have, during the last 30 years, 

been increasingly addressed by the international community as a violation of human rights. In 

this section, I follow the process of when and how involuntary sterilisation has been 

integrated into human rights. Involuntary castration, which has been addressed much less by 

human rights institutions, is addressed in a later, separate section. 

 

3.2.1	The	1990s:	Violence	against	Women	

Involuntary sterilisation was introduced into the human rights realm through the frame of 

violence against women, a topic which begun to become streamlined into international law in 

the 1990s.366 An important, first serious problematisation of the topic in the human rights 

domain was in the 1992 Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) General Recommendation No. 19, addressing violence against 

women.367 In this document, compulsory sterilisation was framed as a violation of women’s 

reproductive rights, pertaining to both health and autonomy.368 The topic was not mentioned 

in the pioneering Declaration of Violence against Women from 1993,369 but included in the 

1994 CEDAW General Recommendation No. 21 on equality in marriage and family relations, 

again as a reproductive right.370 Moreover, in the 1995 Beijing Declaration and Platform for 

Action – one of the most important gender-mainstreaming efforts of the decade – ‘forced 

sterilisation’ was included under the title ‘violence against women’.371  

Although other treaty bodies than the CEDAW Committee slowly picked up on involuntary 
                                                                                                                                                                                              
366  Particularly through the concept of gender mainstreaming since the 1995 Fourth World Conference on 

women in Beijing. For a critical evaluation of the concept, see Kouvo 2004. 
367  A/47/38 at 1 (1992). Voluntary sterilisation was addressed in passing in the UN as a question for population 

policy in the 1960s–80s, but involuntary forms were generally disregarded. See, for example, 
E/CN.6/SR.519 (1968): 140. 

368  A/47/38 at 1 (1992): Para 22. 
369  See A/RES/48/104 (1993). 
370  Protected under CEDAW Article 10(h). A/49/38 (1994): Para 22. 
371  United Nations 1995: Para 115. 
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sterilisation in the 1990s, it was still largely treated as an issue concerning women’s rights. In 

1995, the Committee on Economic, Social and Cultural Rights (CESCR Committee) 

described involuntary sterilisations of disabled women as a violation of ‘the protection of the 

family and of mothers and children’.372 Forced sterilisation of women with disabilities373 and 

the lack of compensation to these women was also addressed by the Human Rights 

Committee country report on Japan in 1998.374 In 1999, the references to involuntary 

sterilisation boomed in the UN soft law machinery. The topic was addressed by the CEDAW 

Committee,375 whilst also featuring for the first time in reports by the CERD Committee,376 

the Committee on the Rights of the Child (CRC Committee),377  and the UN Special 

Rapporteur on Violence against Women.378 In the reports, there was a continuous focus on 

victimisation of women but intersecting categories (for example, disability or ethnicity) were 

also included. 

The newly-awoken interest in involuntary sterilisation in the 1990s developed simultaneously 

with renewed interest in standardising health care in terms of human rights, manifested by the 

1997 CoE Convention on Human Rights and Biomedicine.379 The supranational discussions 

in the 1990s had, however, little remedial focus. The disinterest in remedies is partly 

explained by the newness of the topic on the human rights scenery, but also by the general 

lack of remedial discussions in international human rights law at the time. Nevertheless, such 

debates were to blossom in the following decade. 

 

 

                                                                                                                                                                                              
372  E/1995/22 at 19 (1995): Para 31. 
373  The type of disability was not mentioned in the report. Importantly, the law was almost exclusively 

implemented on women. Tsuchiya 1997 has reported on the implementation of the law and the demands for 
reparations. 

374  CCPR/C/79/Add.102 (1998): Para 31. 
375  A/54/38 (1999): Paras 22, 299, 395.  
376  See, for example, CERD/C/304/Add.69 (1999): Para 19. Allegations of forced sterilisation of indigenous 

women were included in the country report on Peru as a ‘major shortcoming’. 
377  See, for example, CRC/C/15/Add.98 (1999): Para 446. The country report on Austria called for legislation 

to prevent involuntary sterilisation of disabled children.  
378 See, for example, E/CN.4/1999/68/Add.4 (1999). Special Rapporteur Radhika Coomaraswamy highlighted 

forced sterilisation as a violation of women’s reproductive rights and mentioned the widespread 
sterilisations of women in Peru and China as examples of such practices.  

379  While the Convention emphasises free and informed consent, it allows for interventions on people ‘not able 
to consent’ when these interventions are ‘for his or her direct benefit’. Such interventions ‘may only be 
carried out with the authorisation of his or her representative or an authority or a person or body provided 
for by law’. Convention on Human Rights and Biomedicine (1997), Article 6. 
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3.2.2	The	2000s:	Soft	Law		

After a tentative entrance into the human rights domain in the 1990s, involuntary sterilisation 

gained a more stable place on the working agenda of human rights institutions in the 2000s. 

Throughout the decade, involuntary sterilisation was addressed as a violation of the 

prohibition of torture and cruel, inhuman or degrading treatment or punishment, bodily 

integrity, personal autonomy, private and family life, health, and/or the prohibition of 

discrimination in the general recommendations and reports of the UN Human Rights 

Committee, 380  the CERD Committee, 381  the CEDAW Committee, 382  the CESCR 

Committee,383 the CAT Committee,384 the CRC Committee,385 the UN Special Rapporteur on 

Health,386 the UN Special Rapporteur on Torture;387 and also the CoE Commissioner for 

Human Rights388 and the European Torture Committee.389 In this evolution of supranational 

soft law, involuntary sterilisation was increasingly mainstreamed into human rights. Between 

2000 and 2010, three trends are essential for this thesis: i) the increasing focus on remedies at 

the international level; ii) the appearance of involuntary sterilisation cases before regional 

human rights courts and international advisory organs; and iii) the awakening international 

human rights discourse concerning sterilisation as a precondition for legal gender recognition.  

Starting from the first trend, the turn of the century represents the revival of more serious 

remedial debates at the international level. This is most visible in the publication of the 

second reading of the Draft articles on the responsibility of states for internationally wrongful 

acts by the International Law Commission in 2001 and their deference and final adoption by 

the UNGA in 2004,390 2007391 and 2010.392 The increased importance of reparations was also 

                                                                                                                                                                                              
380  See, for example, CCPR/C/21/Rev.1/Add.10 (2000): Para 11; CCPR/CO/70/PER (2000): Para 21; 

CCPR/CO/78/SVK (2003): Para 12; CCPR/C/CZE/CO/2 (2007): Para 10; CCPR/C/CHE/CO/3 (2009): 
Para 20. 

381  See, for example, A/55/18, Annex V, 152 (2000): Para 2; A/59/18 (2004): Para 12; CERD/C/CZE/CO/7 
(2007): Para 14. 

382  See, for example, A/57/38 (2003): Paras 484–5; CEDAW/C/CZE/CO/3 (2006): Paras 23–4; 
CEDAW/C/CHN/CO/6 (2006): Para 32; CEDAW/C/SVK/CO/4 (2008): Paras 44–5. 

383  See, for example, E/C.12/1/Add.87 (2003): Para 27; E/C.12/1/Add.107 (2005): Paras 36, 100. 
384  See, for example, CAT/C/CR/32/2 (2004): Para 5(k); CAT/C/PER/CO/4 (2006): Para 23; 

CAT/C/SVK/CO/2 (2009): Para 14. 
385  See, for example, CRC/C/15/Add.268 (2005): Paras 45–6; CRC/C/GC/9 (2007): Para 60. 
386  See, for example, E/CN.4/2004/49 (2004), Paras 25–7; E/CN.4/2005/51/Add.3 (2005): Para 79; 

A/HRC/4/28/ Add.1 (2008): Para 74. 
387  See, for example, A/HRC/7/3 (2008). 
388  See, for example, CommDH(2003)12; CommDH/IssuePaper(2009)2. 
389  See, for example, CPT/Inf (2007) 32: particularly Paras 153–4.  
390  A/RES/59/35 (2004). 
391  A/RES/62/61 (2008). 
392  A/RES/65/19 (2010). See Crawford 2013: 91–2. The articles are the result of ILC’s trial to codify state 
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manifested in the UNGA’s mid-2000s adoption of the Basic principles and guidelines on the 

right to a remedy and reparation.393 Remedial concerns were also picked up by the ECtHR 

and the CoE Committee of Ministers during the decade, emphasising the obligation of 

member states to provide effective remedies.394 A remedial focus was also highly present in 

the first case concerning involuntary sterilisation brought before a supranational organ, 

namely in the earlier depicted case Maria Mamérita Mestanza Chávez v. Peru.395 Whilst 

having the lower profile of a friendly settlement before the Commission in comparison to a 

precedent before the Court, the case nevertheless demonstrated a wide take on individual and 

collective remedies for involuntary sterilisations, involving compensation, rehabilitation, 

satisfaction and guarantees of non-repetition.  

The second supranational case on involuntary sterilisation was A.S. v. Hungary, decided by 

the CEDAW Committee in 2006, in which a Romani woman had been sterilised in connection 

to a Caesarean-section in a Hungarian hospital. The applicant had signed the consent form on 

the operation table while in labour, after having been informed that the foetus had died in the 

womb and that a C-section was needed, with the word ‘sterilisation’ appearing in Latin on the 

form. The CEDAW Committee considered the sterilisation involuntary, referring to its 

General Recommendation 21, regulating the right to specific information on sterilisation and 

alternative procedures for family planning. The highly stressful and pressing circumstances 

under which the consent had been provided led the Committee to regard the sterilisation a 

violation of the right to access information concerning health (CEDAW Article 10(h)).396 The 

Committee considered the short time from arrival at the hospital to the sterilisation surgery 

(17 minutes), the applicant’s poor health condition, the Latin terminology used on the consent 

form, and the fact that the applicant asked the doctor when it would be safe to conceive again 

as evidence enough to show that the applicant’s right to gender-equal access to appropriate 

health care services (CEDAW Article 12) had been violated.397 Moreover, the Committee 

found that the sterilisation was carried out without the applicant’s full and informed consent, 

had ‘permanently deprived her of her natural reproductive capacity’ and was therefore a 

                                                                                                                                                                                              
responsibility 1949–2001. 

393  A/RES/60/147 (2006). See Van Boven (2010). 
394  See most importantly ECtHR, Kudła v. Poland (2000); and Rec(2004)6. 
395  See 3.1.3 Problems in Practice: National Case Studies. 
396  CEDAW, A.S. v. Hungary (2006): Para 11.2. 
397  Ibid: Para 11.3. The CEDAW Committee also made a reference to CEDAW General Recommendation No. 

24 concerning the interpretation of CEDAW Article 12. 
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violation of the right to decide on the number and spacing of children (CEDAW Article 

16(1e)).398  

The CEDAW Committee also engaged in remedial responsibilities. The Hungarian 

Government was recommended to provide compensation to the victim,399 to make sure that 

medical health staff in public and private hospitals were trained and that their awareness was 

raised about women’s reproductive health and rights, to review domestic legislation, to 

supervise the practice in order to secure informed consent, to report to the CEDAW 

Committee and to translate and distribute the decision in Hungarian.400 Hence, the decision 

emphasised compensation and guarantees of non-repetition with a remedial focus that was 

both individual and collective. As such, the remedies focused on financial compensation to 

the primary victim and the prevention of future victimisation of other women. There was, 

however, no reference to sterilisations particularly targeting Romani women in the decision. 

This stance can be questioned from the point of intersectional discrimination and the 

decision’s ability to comprehend and effectively address and prevent practices of involuntary 

sterilisation, particularly given that Romani women have been vulnerable to coercive 

sterilisation practices in the region.401  

Now, the ECtHR. While the Court did not hand down any decisions on involuntary 

sterilisation per se in the 2000s, it anticipated upcoming jurisprudence. In the 2009 case K.H. 

and Others v. Slovakia, it granted sterilised Romani women the right to access their medical 

files.402 The Court held that the state’s failure to ensure access to medical records for the 

patients themselves and their lawyers was an infringement of the positive right to respect 

private and family life (ECHR Article 8), without the support of any pressing public interest, 

resulting in a violation of the Convention.403 Moreover, the Court considered that full access, 

including photocopying, to the patients’ medical records was crucial for future litigation. 

Limiting access to them had, in effect, violated the applicants’ access to courts, a vital aspect 

of the right to a fair trial (ECHR Article 6).404 Apart from costs and expenses, the eight 

                                                                                                                                                                                              
398  CEDAW, A.S. v. Hungary (2006): Para 11.4. The CEDAW Committee made a reference to CEDAW 

General Recommendation No. 29 regarding the interpretation of CEDAW Article 16(1e). 
399  However, the Committee did not specify the amount of an appropriate compensation, or on what grounds it 

should be evaluated.  
400  CEDAW, A.S. v. Hungary (2006): Para 11.5. 
401  See Curran 2016. 
402  ECtHR, K.H. and Others v. Slovakia (2009). The access to medical history transcripts was crucial in order 

to formulate legal claims before the court, see Durbáková, 29 April 2015. 
403  ECtHR, K.H. and Others v. Slovakia (2009): Paras 44–58. 
404  Ibid: Paras 59–69.  
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applicants were awarded 3,500 Euros each for non-pecuniary damages. 

Coming to the last trend of the decade, the international community also started to question 

and problematise compulsory infertility as a precondition for legal gender recognition, 

affecting trans people.405 The issue was first addressed as a human rights violation in the 2007 

advocacy statement, the ‘Yogyakarta Principles’, initiated by the International Commission of 

Jurists.406 The Principles were an attempt to mainstream issues affecting LGBT groups into 

the human rights framework and should be seen against the background of global, regional 

and local advancements of (and backlash against) rights relating to sexual orientation and 

gender identity.407 According to Principle 3, ‘[n]o one shall be forced to undergo medical 

procedures, including sex reassignment surgery [sic], sterilisation or hormonal therapy, as a 

requirement for legal recognition of their gender identity’.408 To respect and legally recognise 

a person’s gender identity, the Principles importantly recommend states to amend legislation 

and administrative procedures.409  

The conceptualisation of sterilisation requirements as a violation of human rights was later 

picked up by the CoE Commissioner for Human Rights, Thomas Hammarberg, in a 2009 

report entitled Human Rights and Gender Identity.410 Recognising that most CoE member 

states at the time required infertility for legal recognition of gender identity, the 

Commissioner highlighted that trans people did not always wish to get sterilised.411 The 

Commissioner importantly stated that ‘[i]t is of great concern that transgender people appear 

to be the only group in Europe subject to legally prescribed, state-enforced sterilisation’.412 

Recommending states to abolish infertility requirements and other compulsory medical 

treatment of trans people,413 the Commissioner’s report is particularly important as the first 

                                                                                                                                                                                              
405  Important European supranational court case law related to trans people’s rights – primarily the right to 

legal gender recognition and to be equally included and accommodated in the state welfare system – during 
this decade are ECtHR, Christine Goodwin v. the United Kingdom (2002); ECtHR, van Kück v. Germany 
(2003); CJEU, P v. S and Cornwall County Council  (1996); CJEU, K.B v. NHS Pensions Agency (2004); 
CJEU, Sarah Margaret Richards v. Secretary of State for Work and Pensions (2006). These cases helped to 
pave the way for increasing attention to trans people’s situation and rights in Europe. 

406  International Commission of Jurists 2007. 
407  See O’Flaherty & Fisher 2008. The resistance against the advancement of human rights pertaining to sexual 

orientation and gender identity was seen in, for example, the denigration campaigns at the UN level against 
the signatories of the Yogyakarta Principles. Scheinin, 23 October 2017. 

408  International Commission of Jurists 2007, Principle 3. 
409  Ibid. 
410  CommDH/IssuePaper(2009)2. 
411  Ibid: 8. 
412  Ibid. 
413  Ibid: 18. 
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supranational institutional document to condemn involuntary sterilisation of trans people.414 

The three tendencies at the international level pointed out here – the increasing focus on 

remedies, case law and trans rights – were all to play a role in the formation of the emerging 

human rights discourses of the decade. Nevertheless, it was not until the beginning of the 

2010s that these loosely connected developments started to build a coherent framework.  

 

3.2.3	The	2010s:	The	Time	of	State	Accountability	and	Inclusion	of	

Trans	Persons?	

During the current decade, binding legal obligations have been created for states to materially 

face up to their responsibility for human rights violations. Simultaneously, a growing amount 

of cases have appeared before human rights courts, demanding state accountability for 

involuntary sterilisation. Furthermore, the Strasbourg Court has considered sterilisation 

requirements for legal gender recognition a violation of the ECHR. 

Supranational institutions have continued to include involuntary sterilisation of multiple 

groups as a human rights violation in their general recommendations, country reports and 

resolutions. Three general tendencies in this decade’s supranational policy documents can be 

pointed out. Firstly, involuntary sterilisation has moved from the margins of human rights 

towards the centre. This is seen, for example, in the continuous inclusion of the topic in policy 

documents, and also in important thematic resolutions, such as the 2013 CoE Parliamentary 

Assembly Resolution ‘Putting an End to Coerced Sterilisations and Castrations’ and the 2014 

UN Interagency Statement ‘Eliminating Forced, Coercive and Otherwise Involuntary 

Sterilizations’.415 Highlighting that the interventions target multiple groups and intersecting 

vulnerabilities has been an important recognition in both documents. 

Secondly, the establishment of the UN Committee on the Rights of Persons with Disabilities 

                                                                                                                                                                                              
414  The Commissioner is an instance that is often the first one to take up practices as questionable from a 

human rights point of view. See Kempf, Lam & Mattioli-Zeltner, 12 October 2017. 
415  Res 1945 (2013); OHCHR et al (2014). See also for example CERD/C/SVK/CO/6-8 (2010): Para 18; 

CERD/C/CZE/CO/8–9 (2011): Para 19; CERD/C/SVK/CO/ 9-10 (2013); CEDAW/C/CZE/CO/5 (2010): 
Paras 34–5; CEDAW/C/JOR/CO/5 (2012): Paras 45–6; CEDAW/C/CHL/CO/5-6 (2012): Paras 34–5; 
CEDAW/C/COL/CO/7-8 (2013): Paras 29–30; CEDAW/C/PER/CO/7-8 (2014): Paras 21–2; 
CEDAW/C/IND/CO/4-5 (2014): Paras 36–7; CEDAW/C/GC/35 (2017): Para 18; CCPR/C/SVK/CO/3 
(2011): Para 13; CRC/C/AUS/CO/4 (2012): Paras 46–7; CRC/C/CHN/CO/3-4 (2013): Paras 67–8; 
CRC/C/IND/CO/3-4 (2014): Para 65; A/66/254 (2011); A/HRC/17/49 (2011); A/HRC/20/5 (2012); 
A/HRC/22/53 (2013); A/HRC/26/28/Add.2 (2014): Para 89; A/HRC/29/24 (2015); A/HRC/29/23 (2015); 
E/C.12/GC/22 (2016): Paras 30, 57–9; CommDH(2011)42: Paras 72–9; Res 2048 (2015): Para 6. 
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(CRPD Committee) in 2008 has contributed to the development of policy documents on 

involuntary sterilisation during the present decade. The reporting of the CRPD Committee, 

which continuously has taken involuntary sterilisation into consideration in its general 

comments and state monitoring, is particularly important as people with disabilities are 

among the most vulnerable groups to be subjected to involuntary sterilisations worldwide.416  

Finally, involuntary sterilisation as a human rights violation has gained further global 

recognition also through denunciation by the African Union. Noting the practice of 

involuntary sterilisation of HIV positive women in several member states, the African 

Commission on Human and Peoples’ Rights (ACHPR) issued a resolution in 2013, 

condemning the practice as a violation of human rights, advocating for its abolishment and 

the remedial of victims.417 The Commission has since included the topic in other documents, 

such as addressing forced sterilisation as a violation of the ‘rights to dignity, freedom from 

torture or ill-treatment, and freedom from arbitrary deprivation of liberty of persons with 

psychosocial disabilities’ in a 2016 resolution.418 This said, emerging supranational policy 

documents now globally treat involuntary sterilisation as a relevant question for human rights. 

	

Case	Law	

More international cases have appeared during this decade. The UN Human Rights 

Committee faced a case of involuntary sterilisation in 2015. In M.T. v. Uzbekistan, a female 

political prisoner was forcibly sterilised through hysterectomy – and subjected to other forms 

of torture and ill-treatment – while imprisoned. For the forcible sterilisation and the 

subsequent denial of justice, the Committee found the state party responsible for breach of the 

prohibition of torture and ill-treatment, the right to a remedy and the prohibition of 

discrimination on the basis of sex as the intervention had particularly targeted the applicant as 

                                                                                                                                                                                              
416  See, for example, CRPD/C/PER/CO/1 (2012): Para 34; CRPD/C/HUN/CO/1 (2012): Para 38; 

CRPD/C/AUS/CO/1 (2013): Paras 39–40; CRPD/C/KOR/CO/1 (2014): Paras 33–4; CRPD/C/GC/1 (2014): 
Para 31; CRPD/C/LTU/CO/1 (2015): Paras 37–8; CRPD/C/DEU/CO/1 (2015): Paras 37–8; 
CRPD/C/CZE/CO/1 (2015): Paras 36–7; CRPD/C/GC/3 (2016): Paras 32, 44–5; CRPD/C/GC/5 (2017): 
Para 83; CRPD/C/GC/6 (2018): Paras 7, 30; CRPD/C/ZAF/CO/1 (2018): Paras 32–3.  

417  ACHPR/Res.260(LIV)13 (2013). The practice of involuntary sterilisation of HIV positive women was also 
addressed, for example, in a case before the Supreme Court of Namibia in 2014, the Court finding the 
practices contrary to medical ethics, as informed consent had not been given in an appropriate way. 
Supreme Court of Namibia, Government of the Republic of Namibia v. LM and Others (2014). See Nair 
2010; Patel 2017. 

418  ACHPR/Res.343(LVIII)16 (2016). 
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a woman.419 When it comes to remedies, the Committee highlighted the obligation of the state 

to provide effective reparation,420 carry out impartial, effective and thorough investigations of 

torture and ill-treatment, launch criminal proceedings, provide the applicant with ‘appropriate 

compensation’ and translate and distribute the decision of the Committee.421 Furthermore, the 

Committee emphasised the importance of guarantees of non-repetition.422 It importantly 

recognised the hysterectomy (of a female political prisoner) simultaneously as a form of 

torture/ill-treatment and discrimination.423 

The Strasbourg Court has also ruled on several cases, the first one concerning the forced 

sterilisation of a Romani woman in the 2011 case V.C. v. Slovakia.424 Other cases of 

involuntarily sterilised Romani women that have come before the Court are N.B. v. Slovakia 

(2012);425 I.G. and Others v. Slovakia (2012);426  R.K. v. the Czech Republic (2012); 427 

Červeňáková v. the Czech Republic (2012)428 and G.H. v. Hungary (2015).429 In the three 

Slovak cases, the Court found violations of the prohibition of torture and ill-treatment (Article 

3) and the right to respect for private and family life (Article 8).430 R.K. was a friendly 

settlement – not specifying any violations431 – and Červeňáková and G.H. were ruled 

inadmissible.432  When it comes to remedies, the Court has opted for compensations of 

different sums. In V.C. v. Slovakia, the direct victim was given 31,000 Euros in non-pecuniary 

damages; in N.B. v. Slovakia, the sum was 25,000 Euros. In I.G. and Others v. Slovakia, it 

was 28,500 and 27,000 Euros respectively. The Court did not provide an explanation of the 

damages and only granted compensation to the direct victims. The Court did not specify its 

remedial evaluation of the harm, but the compensation sum is, however, in line with the 

Court’s remedial practice when finding a violation of Article 3.433  

                                                                                                                                                                                              
419  ICCPR Articles 7, 2(3) and 26. Other violations were also found in the case, however not connected to the 

sterilisation. Human Rights Committee, M.T. v. Uzbekistan (2015). 
420  In accordance with ICCPR Article 2(3a). 
421  Human Rights Committee, M.T. v. Uzbekistan (2015): Paras 9–10. 
422  Ibid: Para 9. 
423  The Human Rights Committee however only explicitly addressed the case as one of gender, rather than 

intersectional, discrimination. 
424  ECtHR, V.C. v. Slovakia (2011). 
425  ECtHR, N.B. v. Slovakia (2012). 
426  ECtHR, I.G. and Others v. Slovakia (2012). 
427  ECtHR, R.K. v. the Czech Republic (2012). 
428  ECtHR, Červeňáková v. the Czech Republic (2012). 
429  ECtHR, G.H. v. Hungary (2015). 
430  ECtHR, V.C. v. Slovakia (2011); N.B. v. Slovakia (2012); I.G. and Others v. Slovakia (2012). 
431  ECtHR, R.K. v. the Czech Republic (2012). 
432  ECtHR, Červeňáková v. the Czech Republic (2012); G.H. v. Hungary (2015). 
433  According to Shelton, substantive violations of Articles 2 and 3 are generally awarded non-pecuniary 

damages around 60,000 Euros and procedural violations around 30,000 Euros. Shelton 2015: 349. In R.K. 
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There have also been cases concerning involuntary sterilisation of non-Romani (cis) women 

before the ECtHR. One important example was the involuntary sterilisation of women with 

mental disabilities in the 2012 case Joëlle Gauer v. France.434 The case was litigated with the 

support of a French advocacy group for people with disabilities and got international 

attention, with six international advocacy groups acting as intervening parties.435 The Court 

nevertheless declared the case inadmissible on procedural grounds.436 In another case from 

2012, G.B. and R.B. v. the Republic of Moldova,437 a woman had been sterilised without her 

informed consent during a Caesarean section. The Court considered the intervention to be a 

‘serious interference’ in her private and family life, constituting a violation of ECHR Article 

8.438 In the case, the Court held that the financial compensation provided on the domestic 

level was not enough to constitute ‘sufficient just satisfaction’, failing to be in proportion to 

the ‘devastating effect on the first applicant from having lost her ability to reproduce and from 

the ensuing long-term health problems’ that the sterilisation caused.439 The Court obliged the 

state to pay 12,000 Euros in non-pecuniary damages to the direct victim, whilst, however 

disregarding the claims of the partner as an indirect victim.440 It is fascinating to notice that 

the ECtHR has, so far, been unable to find violations of Article 3 in cases in which non-

Romani women have been involuntarily sterilised, leading to lower amounts of non-pecuniary 

compensation. This development raises questions pertaining to whether the Court finds 

involuntary sterilisation of Romani women a graver violation of human rights than of non-

Romani women, and why, in that case, this is conceptualised as torture/ill-treatment rather 

than discrimination. With limited case law, the questions cannot, however, here be provided 

with further answers. 

Finally, in the Inter-American context, the important case I.V. v. Bolivia was first settled by 

the IACHR in 2014.441 It was re-evaluated by the IACtHR in 2016 and is depicted later in this 

                                                                                                                                                                                              
v. the Czech Republic, the Government agreed to pay 10,000 Euros to cover the direct victim’s pecuniary 
and non-pecuniary damages, costs and expenses. Further case law on sterilisation of Romani women is 
expected in the pending case Maděrová v. the Czech Republic, see European Roma Rights Centre 2015. 

434  ECtHR, Joëlle Gauer and Others v. France (2012). 
435  These were the Irish Human Rights Commission, Center for Reproductive Rights, European Disability 

Forum, International Centre for the Legal Protection of Human Rights (Interights), International Disability 
Alliance and Mental Disability Advocacy Center. ECtHR, Joëlle Gauer and Others v. France (2012). 

436  ECtHR, Joëlle Gauer and Others v. France (2012). 
437  ECtHR, G.B. and R.B. v. the Republic of Moldova (2012). 
438  Ibid: Para 32. 
439  Ibid. 
440  Ibid. Involuntary sterilisation also appeared as a theme in ECtHR, L.H. v. Latvia (2014). 
441  IACHR, I.V. v. Bolivia (2014). 
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section.442  

 

Sterilisation	Preconditions	for	Legal	Gender	Recognition	

The supranational case law has also started engaging in involuntary sterilisation of trans 

people. After the CoE Commissioner for Human Rights depicted the practice as a human 

rights violation in 2009, the Parliamentary Assembly of the Council of Europe (PACE) 

adopted a resolution in 2010 on discrimination based on sexual orientation and gender 

identity, recommending states to issue identity documentation that reflects ‘an individual’s 

preferred gender identity, without any prior obligation to undergo sterilisation or other 

medical procedures’.443 Supporting this development, the World Professional Association for 

Transgender Health (WPATH) importantly also released a statement in 2010 stating that ‘no 

person should have to undergo surgery or accept sterilization as a condition of identity 

recognition’. 444  There are, however, some inconsistencies in legal practice, provoking 

questions regarding whether involuntary sterilisation of cis and trans people are covered by 

the same legal norms.  

The 2011 CoE Convention on Preventing and Combating Violence against Women and 

Domestic Violence (the Istanbul Convention) demonstrates these questions well. The 

Convention is the first international treaty to provide a definition of ‘gender’ as ‘the socially 

constructed roles, behaviours, activities and attributes that a given society considers 

appropriate for women and men’.445 Furthermore, the Istanbul Convention contains an 

obligation for states to criminalise forced sterilisation; here, however, defined as ‘performing 

surgery which has the purpose or effect of terminating a woman’s capacity to naturally 

reproduce without her prior and informed consent or understanding of the procedure’.446 The 

Convention moreover importantly regulates states’ obligations to provide remedies.447 Despite 

                                                                                                                                                                                              
442  IACtHR, I.V. v. Bolivia (2016). The Inter-American human rights system is likely to face more cases of 

involuntary sterilisation in the future, as the case F.S. v. Chile – a case concerning forced sterilisation of an 
HIV positive woman – is currently before the IACHR. Center for Reproductive Rights 2017. 

443  Res 1728 (2010): Para 16.11.2. In 2010, the CoE Committee of Ministers also adopted a recommendation 
against discrimination based on sexual orientation and gender identity, however not mentioning sterilisation 
or castration specifically, but rather recommending that preconditions for legal gender recognition ‘should 
be regularly reviewed in order to remove abusive requirements’. CM/Rec(2010)5: Article 20. 

444  WPATH 2010. 
445  Article 3(c). 
446  Article 39(b). 
447  Article 5(2) refers to the obligation of the state to exercise due diligence and ‘provide reparation for acts of 

violence covered by the scope of this Convention’. Article 29 specifies this obligation, referring to the 
state’s duty to provide victims with ‘adequate civil remedies’ ‘in accordance with the general principles of 
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introducing a notion of ‘gender’ as socially constructed, the Istanbul Convention is only 

legally binding concerning violence against ‘women’ (this term explained as including ‘girls 

under the age of 18’)448 and is merely recommendatory when it comes to other forms of 

(gender) violence. It is uncertain to what extent trans people are included in the category of 

‘women’ as the understanding of the word, particularly in the light of the explanatory report, 

seems to build on an essentialist conceptualisation of women as exclusively cisgender.449  

Involuntary sterilisation of trans people as a human rights violation has explicitly been 

addressed in a number of supranational human rights policy documents during this decade.450 

In 2013, PACE issued a specific resolution on coerced sterilisations and castrations. 

Interventions against trans people were included: 

[…] there is a small but significant number of both sterilisations and castrations which 
would fall under the various definitions of ‘coerced’. These are mainly directed 
against transgender people, Roma women and convicted sex offenders. Neither forced 
nor coerced sterilisations or castrations can be legitimated in any way in the 
21st century – they must stop.451 

 

Apart from guaranteeing non-repetition, the resolution also recommended that rehabilitation, 

compensation and satisfaction are available to the victims.452 PACE has also later addressed 

sterilisation requirements as a form of discrimination against trans people.453 In 2018, 

moreover, in a complaint against the Czech Republic by Transgender Europe (TGEU) and 

                                                                                                                                                                                              
international law’, when state authorities ‘have failed in their duty to take the necessary preventive or 
protective measures within the scope of their powers’. In Article 30, the state’s responsibility to ‘ensure that 
victims have the right to claim compensation’ is generically referred to. However, the Convention does not 
address which modalities of reparations are most appropriate for specific violations, such as forced 
sterilisation. Also, the focus in the Convention is limited to financial remedies, with Article 30 highlighting 
the need for the state to award ‘compensation to those who have sustained serious bodily injury or 
impairment of health’. The financial focus has also been echoed by the monitoring body GREVIO in its 
reports, see, for example, GREVIO/Inf(2017)14; GREVIO/Inf(2017)4; GREVIO/Inf(2017)3. 
Compensation measures may however not be enough to redress justified reparations claims on the side of 
victims.  

448  Article 3(f). 
449  The Istanbul Convention does not clarify whether e.g. trans women are included in this definition. The 

Explanatory Report to the Istanbul Convention does not provide much guidance of the issue, but stresses 
that ‘categories of individuals such as transgender or transsexual persons, crossdressers, transvestites and 
other groups of persons that do not correspond to what society has established as belonging to “male” or 
“female” categories’ are covered in the scope of non-discrimination in the Convention (Article 4(3)). 
However, regarding other paragraphs, it seems that trans people are left outside the hard law dimensions of 
the Convention, as the Explanatory Report also states that ‘Parties may if they wish, extend the 
interpretation to individuals who are gay, lesbian, bisexual or transgender, who may also face particular 
forms of gender-related persecution and violence’. Explanatory Report CETS 210 (2011): Paras 53, 314. 

450  Res 1728 (2010); Res 1945 (2013); Res 2048 (2015): Para 6; A/HRC/22/53 (2013); A/HRC/29/23 (2015). 
451  Emphasis added. Res 1945 (2013): Article 4. 
452 Res 1945 (2013): Article 7. 
453  Res 2048 (2015): Articles 3 and 6.2.2. 
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International Lesbian, Gay, Bisexual, Trans and Intersex Rights Association (ILGA) Europe, 

the European Committee of Social Rights evaluated the Czech sterilisation requirement for 

legal gender recognition, finding it unnecessary and effectively vitiating free consent.454 As 

such, the Committee considered the requirement a violation of ‘physical integrity’ that 

‘operates contrary to the notion of human dignity and consequently cannot be considered as 

compatible with the right to protection of health’ as protected in Article 11(1) of the 1961 

European Social Charter.455 

The ECtHR has also developed its stance on the issue. The European Commission of Human 

Rights, earlier determining individuals’ access to the Court, was already faced with the 

question of sterilisation as a precondition to legal gender recognition in the 1997 case 

Roetzheim v. Germany.456 The Commission, noting that the Court’s case law had concerned 

post-operative transsexual people,457  stated that ‘the essential nature of transsexualism’ 

resulted in ‘extremely complex legal situations’. Finding that Germany had ‘in principle taken 

appropriate legal measures’, the Commission dismissed the case as inadmissible.458 A similar 

stance was taken by the Court in its 2008 admissibility decision Nunez v. France,459 however, 

concerning requirements of gender-affirming treatment, not sterilisation or castration as such. 

In the 2015 case Y.Y. v. Turkey, the Court stated obiter dictum that compulsory sterilisation 

for gender recognition of trans persons violates the right to respect for privacy and family life, 

laid down in ECHR Article 8.460 The obiter dictum was developed in the 2017 case A.P., 

Garçon and Nicot v. France,461 (depicted later in this section) where the Court clearly stated 

that sterilisation as a precondition for legal gender recognition is a violation of the right to 

respect for private and family life. 

Infertility requirements for legal gender recognition have also been challenged before the UN 

and Inter-American human rights institutions. In 2013, the UN Special Rapporteur on Torture 

                                                                                                                                                                                              
454  ECSR, Transgender Europe and ILGA-Europe v. the Czech Republic (2018).  
455  Ibid: Para 86. The Committee did not consider discrimination mainly due to procedural reasons, a fact 

which was nevertheless criticised in the separate concurring opinion of Vice-President Karin Lukas, who 
considered discrimination to be ‘the central matter at stake’. 

456  ECHR, Roetzheim v. Germany (1997). 
457  The Commission cited ECtHR, Rees v. the United Kingdom (1987); Cossey v. the United Kingdom (1990); 

B v. France (1992). 
458  ECHR, Roetzheim v. Germany (1997). 
459  ECtHR, Nunez v. France (2008). 
460  ECtHR, Y.Y. v. Turkey (2015). Nevertheless, as no involuntary sterilisation was actually carried out in the 

case, the non-pecuniary damages of 7,500 Euros are not directly comparable to cases in which a 
sterilisation surgery had taken place. 

461  ECtHR, A.P., Garçon and Nicot v. France (2017). 



 

 86 

recommended that states abolish such preconditions.462 The criticism against the requirements 

was repeated in 2016.463 Later, other UN treaty bodies and special procedures, such as the 

CESCR Committee, 464  the CEDAW Committee, 465  the CAT Committee, 466  the High 

Commissioner for Human Rights467 and the Independent Expert on Sexual Orientation and 

Gender Identity,468 have all addressed the issue of involuntary sterilisation of trans people as 

discrimination, torture/ill-treatment and/or violation of physical integrity. Within the Inter-

American context, on the other hand, a highly important development is the recognition by 

the IACtHR in a 2017 advisory opinion that requirements of surgical operations and/or 

hormonal treatments for legal gender recognition are contrary to the right to integrity (ACHR 

Article 5), the right to privacy (ACHR Article 11.2), and the right to liberty (ACHR Article 

7), drawing parallels to its recent case law on involuntary sterilisation of a cis woman.469 

 

A	Brief	Look	at	European	Constitutional	Developments	 	

Looking more closely at the national level in Europe, where many states have required – or 

still require – sterilisation or castration for legal recognition of gender identity, countries have 

also recently started to address such requirements as rights violations at the constitutional 

level. As an early case from an influential jurisdiction, the most important decision can be 

considered to be the 2011 decision by the German Constitutional Court. In a case brought 

before it by a trans woman who did not wish to undergo surgery to change her exterior sexual 

characteristics or become permanently infertile, the Court ruled that both requirements were 

violations of the rights to free development of one’s personality (German Basic Law, Article 

2.1) and to physical integrity and inviolable freedom (Article 2.2), in conjunction with the 

duty of all state authorities to respect and protect human dignity (Article 1.1).470 The Court, in 

its landmark judgment, particularly highlighted that the requirement for infertility – that 

lacked sustainable constitutional reasoning – pushed the applicant towards a decision where 

                                                                                                                                                                                              
462  A/HRC/22/53 (2013): Paras 78; 85(3). 
463  A/HRC/31/57 (2016): Paras 48–49; 72(e, h). 
464 See, for example, E/C.12/GC/22 (2016): Para 58. 
465  See, for example, CEDAW/C/NLD/CO/5 (2010): Para 46; CEDAW/C/BEL/CO/7 (2014): Paras 44–5; 

CEDAW/C/FIN/CO/7 (2014): Paras 28–9; CEDAW/C/SVK/CO/5-6 (2015): Para 37. 
466  See, for example, CAT/C/CHN-HKG/CO/5 (2016): Paras 28–9.  
467  See, for example, A/HRC/29/23 (2015): Paras 17; 38; 70; 78(g). 
468  See A/HRC/35/36 (2017): Paras 14, 57. 
469  Namely, IACtHR, I.V. v. Bolivia (2016); OC-24/17 (2017): Para 146. 
470  Bundesverfassungsgericht [German Federal Constitutional Court], 1 BvR 3295/07, Rn. (1-82) (2011). 
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her fundamental rights were severely impaired.471 Also, for example, the Italian Constitutional 

Court (and the Court of Cassation) has followed its German equivalent.472 

Seen in recent treaties and case law, this decade has provided a more inclusive and binding 

account of involuntary sterilisation as an international human rights violation. In the 

following section, the three most important supranational cases of the 2010s are analysed. 

	

V.C.	v.	Slovakia	(2011)	 	

V.C. v. Slovakia was the first case before the Strasbourg court addressing forced sterilisation 

of Romani women in Slovakia. The case was followed by two very similar cases.473 The cases 

were litigated by Barbara Bukovská and Vanda Durbáková in cooperation with the Centre for 

Civil and Human Rights in Košice. In my interview with Durbáková, she highlighted that 

cases of 15 involuntarily sterilised Romani women were furthered as strategic litigation first 

before domestic courts, after which some of the cases were brought before the ECtHR.474 

Durbáková pointed out that the legal initiative was motivated primarily by the collective need 

to access remedies for the many victims of forced sterilisation.475  

The applicant V.C. – a Romani woman, speaking mostly the Romani language, who had 

finished compulsory education in the sixth grade – was 20 years old at the time of her 

sterilisation. She was delivering her second child through Caesarean section at a public 

hospital in Slovakia in August 2000 and after several hours of painful labour, she was 

informed by the medical staff that future pregnancies would have fatal consequences. She 

then signed a consent form to be sterilised – however without understanding the term 

‘sterilisation’ and after being falsely informed about the danger of future childbearing. In the 

hospital, moreover, the applicant was kept in a segregated room for Romani women and was 

prevented from using the same washroom facilities as non-Romani women. The fact that the 

woman was Romani was stated several times in her hospital records. After the intervention, 

the applicant suffered from medical and mental harm because of the involuntary infertility: 

                                                                                                                                                                                              
471  Ibid: Paras 68–70.  
472  Corte Cassazione [Italian Court of Cassation], Case No. 15138/15 (2015); Corte Costituzionale [Italian 

Constitutional Court], Decision No. 221/2015 (2015); Corte Costituzionale [Italian Constitutional Court], 
Decision No. 180/2017 (2017); Rubio-Marín & Osella 2016. 

473  Both in terms of scope and outcome. ECtHR, N.B. v. Slovakia (2012); I.G. and Others v. Slovakia (2012). 
474  Durbáková, 29 April 2015. 
475  In order to get enough information to base litigation on, the lawyers first had to challenge the limited access 

to the applicants’ medical files in ECtHR, K.H. and Others v. Slovakia (2009); Durbáková, 29 April 2015. 
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she displayed symptoms of false pregnancy, needed psychiatric treatment for her 

psychological damage, was ostracised by the Romani community, left by her husband and 

finally divorced.476 

Unable to access the appropriate remedies in Slovakia, the applicant’s case was brought 

before the ECtHR.477 Firstly, she stated that the intervention had amounted to inhuman and 

degrading treatment (ECHR Article 3), as her consent had been obtained during labour and 

the intervention had not been medically motivated but rather fuelled by a general hostility 

towards the Romani.478 Moreover, she claimed that the state’s failure to conduct a sufficient 

investigation constituted a procedural violation of the prohibition of torture and ill-

treatment.479 Secondly, she pointed to a violation of the right to respect for private and family 

life (Article 8), based on the failure of the public authorities to provide her with sufficient 

information on reproductive health in order to make an informed decision about the 

irreversible sterilisation.480 Thirdly, she claimed that there had been a violation of the right to 

found a family (Article 12) as the sterilisation in question had been carried out without her 

full and informed consent.481 Fourthly, she argued that the state had violated her right to an 

effective remedy (Article 13), particularly through the failure of the domestic authorities to 

effectively investigate the sterilisation.482 Finally, she claimed discrimination based on sex 

and race (Article 14), referring to the segregation and discriminatory climate at the Slovak 

hospital, the sterilisation practices targeting Romani women in the region, and involuntary 

sterilisation as a form of violence against women.483  

The Court found a substantive violation of the prohibition of torture and ill-treatment, 

asserting that sterilisation without informed consent is a major infringement of reproductive 

health, dignity, autonomy and physical integrity.484 It underlined that the sterilisation in the 

                                                                                                                                                                                              
476  ECtHR, V.C. v. Slovakia (2011): Paras 9–20.  
477  The applicant had initiated criminal and civil proceedings, and also lodged a complaint with the 

Constitutional Court. Nevertheless, all her complaints had been unsuccessful (discontinued, rejected or 
dismissed). ECtHR, V.C. v. Slovakia (2011): Paras 24–42. 

478  ECtHR, V.C. v. Slovakia (2011): Paras 88–91. 
479  Ibid: Para 121. 
480  Ibid: Paras 130–4. 
481  Ibid: Paras 156–7. 
482  Ibid: Paras 162–3. 
483  Ibid: Paras 170–1. In the case, FIGO also made a third-party intervention, highlighting the importance of 

informed consent and the obligation for physicians not to discriminate their patients based on language, 
culture, or other differences. See Paras 96–9, 175. 

484  Ibid: Paras 100–20. The Court also referred to other human rights documents, such as the Convention on 
Human Rights and Biomedicine and CEDAW General Recommendation No. 24.  
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case was not, contrary to the Slovak Government’s claims, motivated by medical necessity.485 

The intervention and the way that consent had been obtained had provoked feelings of fear, 

anguish and inferiority, and resulted in permanent medical, social and mental suffering.486 

The Court did not, however, find a procedural violation of the prohibition of torture and ill-

treatment, as it did not consider the doctors to have acted in bad faith, with the intention of ill-

treating the applicant, which would have warranted a criminal investigation on the states’ own 

initiative.487  

Additionally, the Court found that the involuntary sterilisation was a violation of the right to 

respect for private and family life (Article 8) as this right also covers reproductive 

autonomy.488 This said, the state had failed to fulfil its positive obligation to protect the 

applicant, taking into consideration her vulnerable position as a woman of Romani origin.489 

Here, I regard it important that the applicant’s vulnerability – based on her sex/gender and 

race/ethnicity – was taken into consideration as a factor affecting the obligation of the 

member state to protect her from infringements of her reproductive health.  

Regarding the prohibition of discrimination (Article 14), in conjunction with the right to 

respect for private and family life, the Court reiterated that there was not enough evidence 

before it to establish that the Slovak doctors had acted in bad faith, that the sterilisation was 

part of an organised policy, or that it was racially motivated.490 While recognising the 

vulnerability of Romani women to sterilisation under Article 8, the Court nevertheless 

thought it unnecessary to also investigate whether there was a violation of the prohibition of 

discrimination in the case.491 The Court also dismissed the applicant’s other claims.492  

The decision of the Court not to investigate whether the sterilisation also constituted 

discrimination was criticised by Judge Mijovic in her partly-dissenting opinion. She 

emphasised that discrimination was ‘the very essence’ of the case and that the Court should, 
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in fact, have found a violation based on the principle that discrimination means treating 

differently without an objective and reasonable justification, laid down in previous ECtHR 

case law.493 Doing so, Mijovic held that the fact that the sterilisation was motivated by the 

applicant being a Romani woman, was ‘the strongest form of discrimination’, which should 

have led to an acceptance of all the applicant’s claims for just satisfaction.494 

The applicant claimed 50,000 Euros for non-pecuniary damages (medical/physical, social and 

mental harm).495 The Government considered the claim exaggerated and stated, interestingly, 

that it had already offered to provide in vitro fertilisation to the applicant should she wish to 

have more children.496 The applicant, however, could not undergo such treatment due to 

religious and personal reasons.497 The Court awarded the applicant, in light of the found 

violations, 31,000 Euros for non-pecuniary damages.498  

The remedies awarded by the Court in the case did not extend beyond finding violations of 

the ECHR and financial compensation to the direct victim. The Court did not, moreover, 

specify how the non-pecuniary damages corresponded to the victim’s harm: her psychological 

trauma, physical harm, permanent infertility and being ostracised from the community, 

affecting both her financial and social position. While this multiplicity of harm is difficult, if 

not impossible, to remedy, some guidance can be found in scholarship. Rubio-Marín has 

highlighted the importance of, apart from recognising the violation of victim’s rights, also 

recognising state responsibility for these violations. She has, furthermore, highlighted the 

need to assist victims in coping with the harm and effects of the violations in their lives and to 

subvert oppressive structures.499 Adopting such an approach in the case would, accordingly, 

have forced the Court to further engage with the victim’s harm and employ more extensive 

remedies, such as rehabilitation or satisfaction.  

The V.C. v. Slovakia case is a landmark decision and has been met with mixed views. It has 

been welcomed for condemning health care paternalism, requiring informed consent, 

recognising infertility as harm and identifying the vulnerability of the applicant.500 The 

reluctance to investigate the discrimination claim has, however, been subject to severe 
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criticism. The critique has focused on the Court insufficiently conceptualising the gravity of 

the violations,501 disregarding evidence of sterilisations targeting Romani women,502 and 

wrongfully applying the burden of proof.503 However, despite the critical external assessment 

of the discrimination doctrine laid down in the case, the Court has affirmed its stance in later 

decisions.504 

 

I.V.	v.	Bolivia	(2014	and	2016)	 	

I.V. v. Bolivia is the first decision by the IACtHR on the topic of involuntary sterilisation and 

on informed consent. In the case, a migrant woman from Peru was sterilised in a Bolivian 

public hospital in 2000 when she was 35 years old while giving birth to her third child 

through Caesarean section. She had not consented to the sterilisation, nor been informed 

about it before it was carried out. The national criminal investigations and litigations in the 

case were shelved, upon which the applicant furthered the case to the supranational level.505  

Litigated with the help of a national NGO,506 the case came before the IACHR in 2014. The 

Commission found that carrying out a sterilisation on the applicant without her consent was a 

violation of the right to personal integrity (ACHR Article 5(1)).507 It also stated that the 

procedure was not sufficient for obtaining free and informed consent, and was thus a violation 

of the right to access to information (Article 13) in matters of reproductive health.508 The 

IACHR stated that the sterilisation was not in proportion to medical necessity and violated 

women’s reproductive autonomy as protected under the right to privacy (Article 11(2)) and 

the right to found a family protected under the rights of the family (Article 17).509 Moreover, 

the Commission regarded the insufficient response from the state a violation of the rights to a 

fair trial and to judicial protection (Articles 8(1) and 25) respectively.510 Moreover, the 

obligation of non-discrimination (Article 1(1)) – recognising the particular vulnerability of the 

applicant as a poor, migrant woman – was considered violated in conjunction with all the 
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other violations.511 The Commission concluded that the state obligation to act with due 

diligence had not been fulfilled and found a violation of the duty of the state to refrain from 

any practice or act of violence against women and the right for women to live free without 

violence (Article 7 of the Belém do Pará Convention).512 

The Bolivian State was recommended by the Commission to provide reparations. These 

included compensation for material and personal/emotional harm and high quality medical 

care to the direct victim, investigation and establishment of ‘appropriate liabilities and 

punishments’, guarantees of non-repetition, reviewed policies and practices regarding 

informed consent in hospitals, inclusion of intersectional perspectives in legislative and policy 

reform, and investigation and reform of the judicial system to secure access to and effective 

administration of justice.513 Consequently, the reparations were wide-ranging, focusing on 

both redress of individual harm and prevention of collective harm. 

The Bolivian Government’s subsequent inaction and lack of response to the Commission’s 

recommendations led to the case being brought before the IACtHR. When delivering its 

judgment in 2016, the Court reiterated many of the points already taken up by the 

Commission. The case had a high profile, reflected by the six amici curiae, all highlighting 

the importance of a clear stance on informed consent, discrimination and reproductive 

rights. 514 The Court considered that the rights to privacy and personal liberty include 

fundamental decisions concerning one’s identity, personality and dignity, such as the decision 

to parent.515 It also pointed out that the freedom of thought and expression encompasses health 

and that sexual and reproductive health information is particularly important to women as a 

part of maternal health.516 Furthermore, it highlighted that the right to raise a family includes 

the right to procreate.517 Importantly, the Court underlined that involuntary sterilisation was a 
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grave violation of women’s rights,518 and that the applicant was sterilised as a discriminatory 

act based on her being female, poor, Peruvian and a refugee.519 With these motivations, the 

Court found that the sterilisation of I.V. without obtaining her prior, free, full and informed 

consent was a violation of the right to humane treatment (ACHR Article 5(1)); right to 

personal liberty (Article 7(1)); right to privacy (Article 11(1, 2)); freedom of thought and 

expression (Article 13(1)); and the right to raise a family (Article 17(2)), in conjunction with 

the obligation to respect rights without discrimination (Article 1(1)) and with the right for 

women to live a life free from violence (Belém do Pará Convention, Article 7).520 

Moving along, acknowledging that the definition of torture and ill-treatment in international 

law traditionally built on situations of deprivation of liberty as a form of sentence or 

intimidation, the Court pointed out that this definition has expanded to also cover other 

situations.521 In widening the understanding of torture and ill-treatment, the Court stated that it 

is necessary to contextually investigate the violation of integrity in order to appropriately be 

able to determine the suffering and humiliation caused.522 When evaluating the harm, the 

Court highlighted that the applicant suffered from: i) loss of reproductive capacity; ii) 

physical negative consequences caused by the involuntary surgical intervention; iii) 

psychological distress, including anxiety, frustration and shame; iv) emotional anguish caused 

by the temporal separation from her partner as a consequence of the sterilisation; v) financial 

loss due to the medical and legal needs caused by the sterilisation; and vi) feelings of 

frustration and helplessness due to the lack of access to justice.523 Moreover, the Court 

recognised that the immediate family of the applicant, particularly her daughters, had been 

affected and suffered from a sense of guilt.524 In its conceptualisation of harm, the Court hence 

demonstrated high sensitivity, acknowledging both direct and indirect victimhood as well as 

economic, emotional, mental, reproductive and physical harm. Accordingly, the Court 

confirmed that the involuntary sterilisation constituted cruel, inhuman and degrading 

treatment (ACHR Article 5 (1,2)) in conjunction with discrimination (Article 1(1)).525 
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Viewing forced sterilisation as a form of violence against women, the Court highlighted that 

the generic regulations on the right to a fair trial and right to judicial protection should be 

interpreted in combination with the Belém do Pará Convention and its obligation for states to 

prevent, punish and eradicate violence against women.526 Importantly, it also emphasised that 

forced sterilisation can constitute a war crime, crime against humanity or genocide according 

to the Rome Statute, which obliges the state to investigate ex officio.527 The Court concluded 

that the applicant had been discriminated against through the state’s passivity to properly 

investigate and prosecute her case, finding violations of the right to a fair trial (Article 8(1)) 

and the right to judicial protection (Article 25), in conjunction with the obligation to respect 

rights and prohibition of discrimination (Article 1(1)) and the obligation to prevent, punish 

and eradicate violence against women (Belém do Pará Convention Article 7).528 

When it comes to remedies, the Court considered it necessary to fully remedy the multiplicity 

of harm found.529 As rehabilitation, it ordered free, accessible and specialised medical care 

tailored to the applicant’s psychological, reproductive, sexual and psychiatric needs.530 It also 

acknowledged the harm of the indirect victims, the family, and the need for them to be 

included in the therapy.531 To the direct victim, the IACtHR ordered 50,000 US Dollars in 

compensation for monetary and non-monetary damages.532 The Court ordered, as a means of 

satisfaction, the Bolivian Government to publish the judgment and publicly acknowledge its 

responsibility.533 As a guarantee of non-repetition, the Court obliged the state to make sure 

that consent is always prior, free, informed and full. Doing so, the Court commanded that all 

Bolivian public and private hospitals be provided with printed, brief information about 

women’s sexual and reproductive rights. Moreover, the Court ordered the state to establish 

permanent programmes for medical students and professionals on gender stereotyping, gender 

discrimination/violence and informed consent.534 

The reparations demonstrated the usual remedial richness of the IACtHR, in contrast to its 

European equivalent. They were, nevertheless, relatively similar to the standards set by the 
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IACHR, ECtHR and CEDAW, at least concerning compensation amount,535 the stress on 

educating and monitoring medical staff in public and private hospitals and health centres, and 

the publication of the judgment.536 The earlier mentioned broad recognition of harm in the 

judgment was not, however, entirely mirrored by comprehensive remedies.537 Viewed against 

the high standards set for states to prevent, prosecute, punish and remedy gender violence in 

the same Court’s landmark case González et al. (’Cotton Field’) v. Mexico,538 the remedies in 

I.V. were not ground-breaking. Remedial points under scrutiny are, for example, the limited 

inclusiveness of the compensation; the limited focus on awareness-raising education only for 

the medical profession, and not to other key professions (such as law enforcement and social 

workers); the restricted focus on gender stereotyping, ignoring intersecting grounds; the 

restricted remedial recognition of family members as indirect victims; the exclusion of 

remedies that could benefit other victims of involuntary sterilisation in Bolivia; the exclusion 

of criminal investigations; and the short-sighted monitoring of the judgment’s 

implementation. 539  As such, the standards leave room for improvement, particularly 

concerning the transformative potential of the judgment.540 

The landmark decision has nevertheless been generally welcomed, particularly thanks to its 

recognition of the discrimination against the applicant, a factor which the Strasbourg Court 

failed to take into consideration in V.C. v. Slovakia.541 The IACtHR has recognised that i) the 

sterilisation was motivated by prejudice and harmful stereotypes, and ii) that the state is 

obliged to prevent such prejudices and stereotypes. These acknowledgements are paramount 

when seeking to address the underlying causes of involuntary sterilisation.542 The IACtHR’s 

explicit reference to involuntary sterilisation originating from a tradition of men viewed as 

decision-makers over women’s bodies signals a profound understanding of structural gender 

discrimination and inequalities, affecting reproductive rights.543 The decision has also been 

embraced because of its development of the Court’s jurisprudence on human dignity – 
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particularly in health care settings – and its analysis of informed consent.544 Finally, the 

decision is important as it specifies the right to health in the field of reproduction.545 

  

A.P.,	Garçon	and	Nicot	v.	France	(2017)	 	

The 2017 case A.P., Garçon and Nicot v. France is another important case. It is the first case 

in which the ECtHR has clearly, with legally binding force, stated that sterilisation as a 

requirement for legal gender recognition is a violation of the ECHR.546 The importance of the 

case was seen, for example, in the fact that there were four intervening parties before the 

court: two regional LGBTI organisations, one international human rights organisation and one 

conservative religious organisation.547 

The three applicants were all registered as men at birth but self-identified as women. The first 

applicant, A.P., was diagnosed with transsexualism, had undergone gender-affirming surgery 

abroad and applied for an amendment of legally registered gender in 2009. Nevertheless, the 

French courts had not found sufficient proof that the applicant’s bodily transformation was 

irreversible – required by French law at the time – and considered that there was need for 

further endocrinological, psychiatric and gynaecological statements. A.P. refused to undergo 

the ordered investigations, with the consequence that her gender identity was not legally 

recognised.548 The second applicant, Garçon, had undergone genital surgery and hormonal 

treatment. Nevertheless, she failed to submit the required medical certificates, with the 

consequence that the French courts denied her legal recognition.549 The third applicant, Nicot, 

had not undergone any medical treatment but relied on permanent self-identification as a 

woman, which the French judicial system did not regard as sufficient for amendment of 

legally registered gender.550 

The applicants claimed that their rights to respect for privacy and family life (ECHR Article 

8) had been violated, as French law preconditioned them to undergo an irreversible bodily 

transformation – involving sterilisation – for legal gender recognition.551 The first applicant 
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claimed that in conjunction to the aforementioned violation, her right to be free from torture 

or ill-treatment (Article 3) had also been violated by the conditions posed by French law, 

requiring her to undergo a traumatic, potentially degrading, medical examination.552 The 

second applicant added that the medical certification required undermined the dignity of trans 

people, implying that this group suffers from a medical disorder (pathologisation). 553 

Moreover, the second and third applicants invoked discrimination (Article 14), as the French 

legal system had deprived them of their right to legal gender recognition, making such 

recognition conditional on proof of gender dysphoria and the evidence of having undergone 

irreversible physical transformation.554 Finally, the first applicant claimed that the French 

courts had violated her right to a fair trial (Article 6), refusing to acknowledge the certificates 

she had presented them with.555  

The intervening parties furthered two very different interpretations of the Convention. Three 

of them – TGEU, ILGA Europe and Amnesty International – emphasised the violation of 

physical integrity in the legal preconditions, particularly irreversible sterilisation. This 

invasive surgery should only be carried out upon patients’ own initiative, with their free and 

informed consent, the parties argued.556 The fourth intervening party, Alliance Defending 

Freedom, on the other hand, highlighted the need for a wide margin of appreciation, 

warranted by the great variety of national standards for legal gender recognition in CoE 

member states.557 

The Court recognised that the notion of ‘private life’ in the Convention was broad and 

included physical and moral integrity and identity, including gender identity or sexual 

orientation.558 Moreover, it argued, this right entailed a right to self-identification.559 The 

Court recognised that its jurisprudence had so far been limited to post-operative trans people, 

or people wanting to access gender-affirming surgery.560 It, however, importantly pointed out 

that this did not mean that the legal recognition of the gender identity of trans people who did 
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not wish to undergo gender-affirming treatment prescribed by the authorities was excluded 

from the scope of Article 8.561 Against this background, recognising that states can put up 

conditions for legal gender recognition, the Court considered the question at stake to be 

whether the conditions posed by French law could be allowed within the margin of 

appreciation (Article 8(2)).562  

Answering this question, the Court ruled that the French condition on irreversible physical 

(appearance) transformation, involving sterilisation, was a violation of the right to physical 

integrity and the right to gender identity.563 Recognising that the requirements posed in 

French law were an infringement of Article 8, the majority of the Court stated that the French 

requirement of mandatory infertility did not fall within the margin of appreciation, which was 

narrow, as the rights at stake were fundamental to the scope of Article 8.564 Requiring the 

trans applicants to undergo sterilisation put them in an insoluble dilemma.565 Hence, the right 

to respect for private and family life for the second and third applicants had been violated on 

this point.566 The Court also highlighted that European and international opinion on the matter 

had changed in recent years, recognising a trend to abolish such conditions.567  

Regarding the medicalisation of trans people, manifested in the legal requirements to provide 

medical certificates for legal gender recognition, the Court recognised an infringement of the 

right to respect for private and family life. Nevertheless, given that most state parties applied 

such conditions, and there was no European and international consensus on the point, the 

Court did not find a violation.568 Regarding the first applicant’s claim that the medical 

examination was a violation of the right to respect for private and family life in conjunction 

with the prohibition of torture and ill-treatment (Article 3), the Court stated that the public 

interests at stake weighed heavier than the infringement of individual rights,569 finding no 
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violation. 570  In a similar tone, the Court rejected violations of the prohibition of 

discrimination (Article 14) and the right to a fair trial (Article 6), claiming that a separate 

examination of these articles was unnecessary.571 While praiseworthy in terms of evolution, it 

is unclear why the Court has limited itself to finding a violation of the right to respect for 

private and family life instead of finding involuntary sterilisation of trans people – as it has in 

the cases of sterilisation of Romani women – to constitute torture or ill-treatment. However, 

the fact that the case dealt with the requirement in abstracto should here be taken into 

consideration as a factor which impedes further conclusions. 

Another unclarity is how the case should be read in terms of remedies. The Court denied the 

applicants compensation for non-pecuniary damages and considered finding a violation of the 

Convention a sufficient remedy.572 The Court did not, hence, seem to make a clear connection 

between involuntary sterilisation of trans and cis people – manifested both in the difference in 

violations found and reparations granted.573 While such a disparity raises questions about 

whether the Court has intended to create a potentially discriminatory difference based on 

applicants’ personal relationships between birth-assigned gender and gender identity, 574 I 

here avoid drawing far-reaching conclusions based on only one case, where sterilisation was 

tried in abstracto and national legislation had already been amended.575  

The Court’s stance was welcomed, albeit not as progressive as many institutional soft law 

recommendations which recommend the abolition of all physically invasive requirements for 

legal gender recognition.576 The Court chose to only focus on sterilisation and not, for 

example, compulsory genital surgery or hormonal treatment, without legal justification of this 

choice.577 This said, the decision reads as an indication of how involuntary sterilisation, also 

of trans people, has been integrated and mainstreamed into human rights regulation. The case 

is, moreover, important as a symbolic condemnation that might impact many member states’ 

legislation.578  
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3.3	A	Few	Words	on	Involuntary	Castration	 	

Groups affected by castration practices have particularly been individuals depicted as sexually 

deviant and/or dangerous for society. Once a generally-accepted form of treatment, during the 

last 40 years surgical castration has been abandoned in many countries due to ethical concerns 

and uncertainty about its effectiveness.579 There is, however, a global gap in data on observed 

castration practices, reflected in the human rights framework by the few legal and policy 

documents which conceptualise state-enforced castration as a human rights violation.  

Within the CoE framework, surgical castration has been brought to the surface through the 

reporting of the European Committee for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment (CPT). First taken up in 2007, the CPT reacted to the use 

of surgical castration of imprisoned Czech sexual offenders, expressing ‘serious 

reservations’.580 The Committee stated that consent to invasive procedures such as castration 

should be given in a ‘free and informed’ manner, and highlighted that the concept is ‘hardly 

reconcilable with a situation in which the options open to an individual are extremely limited: 

surgical castration or possible indefinite confinement in a psychiatric hospital’.581 In the same 

report, the CPT also emphasised that the state, lacking systematic and reliable data, must 

carefully map how many people were castrated (and sterilised) in penal facilities.582 The 

relatively widespread practice of surgical castration of sex offenders in the Czech Republic 

has motivated the Committee’s continuous monitoring of the country.583 It has used a firm 

condemning tone when referring to surgical castration of sex offenders, repeatedly calling for 

the complete discontinuation of the practices.584 Although a seemingly-grave human rights 

violation – with physical consequences stretching beyond infertility – the CPT has not 

specified what rights involuntary castration violates. This lack of conceptualisation is also 

reflected in the CPT’s silence on whether the practice constitutes torture or ill-treatment. 

The Czech castration practices have also alarmed other CoE institutions. The CoE 

Parliamentary Assembly addressed the issue in a 2013 resolution and a report against coerced 

sterilisation and castration.585 In my interview with politician and former PACE rapporteur 
                                                                                                                                                                                              
579  CPT/Inf (2009) 8: Para 11.  
580  CPT/Inf (2007) 32: Para 103. 
581  Ibid: Para 109. 
582  Ibid. 
583  See CPT/Inf (2009) 8; CPT/Inf (2010) 22; CPT/Inf (2014) 3; CPT/Inf (2015) 18. 
584  See CPT/Inf (2009) 8: Para 44; CPT/Inf (2010) 22: Paras 9–10; CPT/Inf (2014) 3: Para 123; CPT/Inf 

(2015) 18: Para 184. 
585  PACE Report 13215 (2013); Res 1945 (2013). 
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Liliane Maury Pasquier on this issue, and Tanja Kleinsorge and Ayşegül Elveriş at the 

Secretariat for the CoE PACE Committee on Social Affairs, Health and Sustainable 

Development, they highlighted that the move was initially provoked by the persisting 

practices of surgically castrating sexual offenders in the Czech Republic.586 The report, 

authored by Maury Pasquier, involved a fact-finding mission to the country.587 Neither the 

report, nor the resolution, however, provides specific guidance on how to legally 

conceptualise the interventions in terms of human rights. The report does, nevertheless, 

repeatedly denounce coercive sterilisation and castration as violations of fundamental rights 

and human dignity, addressing the very core of human rights.588  

The surgical castration of Czech prisoners has also become problematised at the UN level. 

The CAT Committee was concerned about the practices in its 2012 country report, where it 

referred to both involuntary castration and sterilisation in the Czech Republic as forms of 

torture and ill-treatment.589 Surgical castration of sex offenders – particularly the practice of 

making offenders ‘choose’ between castration and imprisonment – was seen as problematic. 

The Committee recommended the State to abolish the practices, amend its legislation to offer 

safeguards against the interventions, and gather comprehensive and disaggregated data.590 It 

made similar recommendations in 2018.591 Also other castration practices have become 

challenged at the international level. The CRPD, for example, has noticed that people with 

disabilities are vulnerable to surgical castration practices in the Czech Republic and 

Lithuania, recommending that the countries abolish the practices.592 

Although a number of countries imposed surgical castration of sex offenders in the 20th 

century, there is a lack of discussion about rights violations, state responsibility and remedies. 

This is true even for situations when similar historical violations have been publicly addressed 

– presenting clear opportunities for involuntary castration to be addressed.  

One example here is Germany, a country which has practised surgical castration of sex 

offenders as recently as the 2000s.593 The country has, much like the Czech Republic, also 

                                                                                                                                                                                              
586  Pasquier, Kleinsorge & Elveriş, 12 October 2017. 
587  PACE Report 13215 (2013). Another fact-finding mission was done to Sweden.  
588  PACE Report 13215 (2013). This unquestioned character of coerced castration as a human rights violation, 

despite the human rights affected not specifically being singled out, was confirmed to me by Pasquier, 
Kleinsorge & Elveriş, 12 October 2017. 

589  CAT/C/CZE/CO/4-5 (2012): Paras 13, 20, 23. 
590  Ibid: Paras 20, 23. 
591  CAT/C/CZE/CO/6 (2018): Paras 34–5.  
592  CRPD/C/CZE/CO/1 (2015): Para 29; CRPD/C/LTU/CO/1 (2015): Paras 37–8. 
593  Supported by Gesetz über die Freiwillige Kastration und andere Behandlungsmethoden [Act on Voluntary 
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been criticised by the CPT for this reason.594 Homosexual men were long considered sexual 

offenders, the country decriminalising male homosexual relations in the late 1960s. 

Nevertheless, in 2017, Germany passed legislation to rehabilitate and compensate the victims 

of such post-war criminalisation of male homosexual relations. 595  The victims of 

criminalisation include people who were subjected to castration against their will.596 The 

passing of the law presented a unique opportunity for Germany to also remedially address the 

involuntarily castrated. The legislation, however, fails to address castration, which raises 

questions of how castration has (not) been taken into consideration when conceptualising the 

harm of the formerly criminalised.  

A final example that deserves to be mentioned in this context is the use of castration as a form 

of torture in the Kenyan Mau Mau uprisings against the British colonial rule that took place 

between 1952 and 1960. Even though the torturous use of castration is beyond the scope of 

this thesis – as it is not conceptualised as treatment, which, for example, castration of 

criminals has often been – the Kenyan example exceptionally highlights victims’ successful 

remedial struggles. In the case, the British had supervised and carried out systematic, 

widespread torture. Torture victims did not only include victims of castration, but also of 

other forms of physical, psychological, sexual and reproductive torture.597  

Since 2003, the Kenya Human Rights Commission has been working with the Mau Mau War 

Veterans Association and torture victims. Academic work published in the 2000s has also 

revealed the atrocities perpetrated by the colonial rule and the involvement by the British 

Government, providing further weight to the victims’ claims. 598  Victims formed their 

experiences into legal claims in cooperation with the British law firm Leigh Day. The claims 

of public liability based on colonial administration, owing the British Government a duty to 

prevent torture, were first presented in a letter to the British Government in 2006. With the 

Government continuously rejecting any responsibility, strategic litigation with three main 
                                                                                                                                                                                              

Castration and Other Treatment Methods] 1969. Nevertheless, between 2013 and 2015, the German 
authorities reported to the CPT that not a single surgical castration had been carried out to treat sex 
offenders. CPT/Inf (2017) 13: Para 132. 

594  See CPT/Inf (2012) 6: Paras 140–5; CPT/Inf (2014) 23: Paras 49–50.  
595  Gesetzes zur strafrechtlichen Rehabilitierung der nach dem 8. Mai 1945 wegen einvernehmlicher 

homosexueller Handlungen verurteilten Personen und zur Änderung des Einkommensteuergesetzes [Act on 
Criminal Rehabilitation of People Convicted of Consensual Homosexual Acts after 8 May 1945 and 
Amendment of the Income Tax Act] 2017; German Government Bill RegE 18/12038 (2017). 

596  Kolata 2017; Heim 1980: 50–1; 142–3. 
597  Testimonies of victims have, for example, been published by the news channel Al Jazeera. A number of 

male victims report having been castrated as a form of torture. See Calatayud & Moore 2016. 
598  Two historical studies, by Caroline Elkins and David Anderson respectively, were particularly important. 

Both historians later cooperated with the victims’ lawyers. Elkins 2005; Anderson 2005; Leigh Day 2013. 
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claimants was initiated in 2011. At the hearings before the High Court, the Government 

rejected the claims of liability, stating that the claims were time-barred.  

The High Court judgment was handed down in 2012, finding in favour of the claimants that 

the case was not subject to statutory limitation. The British Government appealed the 

judgment, but with growing international pressure – including a letter by the Kenyan Prime 

Minister at the time, Raila Odinga, and a recommendation from the UN Special Rapporteur 

on Torture Juan Méndez599 – it abandoned its appeal and entered into a settlement in 2013. In 

the settlement, it agreed to make a statement to the British Parliament and to the victims in 

person in Nairobi in which it acknowledged the torture and ill-treatment of the colonial 

administration, expressing its sincere regret. Moreover, a total compensation of 19.9 Million 

British Pounds was to be paid to the 5,228 victims identified and represented by Leigh Day 

and their legal costs were to be covered by the Government. Finally, the Government agreed 

to construct a memorial in Kenya to the victims of colonial-era torture. According to Leigh 

Day, none of the victims represented by them turned the offer down, generally welcoming the 

public acknowledgement of the wrongs.600 

The case is fascinating, as it is one of the few cases in which victims of castration have 

organised to access remedies. In the case, castration – together with other forms of systematic 

and grave violence – is conceptualised as torture. The victims are framed as torture survivors. 

They were victimised because of suspicion of association with a political resistance 

movement, a narrative which has taken on a different tone in a post-colonial setting. With the 

Mau Mau movement decriminalised in 2003, victims have organised with international 

support, including that of legal experts. The remedies provided in the case aimed at symbolic 

redress and recognition to the victims as a collective and provided material redress to 

individuals.601 The case provides some insight into how castration can be conceptualised in 

terms of rights and remedies. 

The lack of sources in international law regarding the conceptualisation and remedy of 

involuntary castration is striking. In the following, I seek to draw attention to the lack of 

                                                                                                                                                                                              
599  The UN Special Rapporteur highlighted that ‘taking into account the grave nature of acts of torture, they 

cannot be subject to any statute of limitations’, calling on the British Government to issue ‘prompt and 
impartial investigation’ into the allegations and ‘provide full redress to the victims, including fair and 
adequate compensation, and as full rehabilitation as possible in accordance with international law’. 
A/HRC/22/53/Add.4 (2013): 82. 

600  Leigh Day 2013. 
601  Jennifer Balint has referred to the reparations in this case as a ‘limited constitutive moment’ with reference 

to Britain’s responsibility for colonial oppression. Balint 2016. 
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doctrinal interpretation and systematisation, arguing a need for further consistency. 

 

3.4	Discussion	 	

There are many gaps in the international legal framework surrounding involuntary 

sterilisation and castration. Here, I raise some questions, discuss the main needs for 

interpretation and systematisation, and highlight the most important questions for a doctrinal 

conceptualisation of involuntary sterilisation and castration in international law. 

One initial query is whether involuntary sterilisation and castration are questions for 

international criminal law, human rights law, or both. In theory, the answer is the last. 

Nevertheless, in practice, it seems that when these practices have been unearthed for the 

public eye, they have come to be legally conceptualised as human rights violations rather than 

genocide, crimes against humanity, or war crimes. While international criminal law has 

largely been modelled upon the Nazi atrocities, this has led to a situation where involuntary 

sterilisation and castration are recognised as violations of international criminal law in theory, 

but often not in practice.602 It is beyond the scope of this thesis to conclude whether practices 

of involuntary sterilisation and castration have constituted violations of international criminal 

law or not, but the apparently systematic nature of the Peruvian and Slovakian interventions 

and their targeting of vulnerable groups, calls for independent and thorough investigations in 

the name of international criminal law. 

Moving on to human rights, conceptual and remedial standards surrounding involuntary 

sterilisation have been developed during recent decades. Involuntary sterilisation constituting 

a form of reproductive violence, a ‘mainstreaming’ of this violence into human rights is 

visible.603 The harm caused by involuntary sterilisation and castration is not, however, 

necessarily easily mainstreamed into the existing human rights framework. How can the 

individual physical, psychological, reproductive, sexual, social and economic harm of being 

singled-out as ‘undesirable’ for reproduction and involuntarily subjected to an invasive 

surgical intervention resulting in the inability to have children and grandchildren, be legally 

conceptualised? And how can the collective harm of the indirect victims, the family and the 
                                                                                                                                                                                              
602  The context-specific precedent of the Holocaust does not only seem to influence the international criminal 

legal setting, however, but also the human rights one. The European Court of Human Rights has also failed 
to regard the forced sterilisation of Romani women in Slovakia – V.C. v. Slovakia being the landmark case 
– as discrimination, seemingly looking for evidence more suited a criminal context than one of human 
rights, such as intent and systematic policy. Rubio-Marín & Möschel 2015. 

603  Typical for sexual and reproductive rights. See UNPD et al 2014; Bateup 2000. 
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community be addressed with legal terminology? On the supranational level, a discussion 

about conceptualisation and remedies has been initiated. 

First of all, there is no unitary approach to how involuntary sterilisation is to be legally 

conceptualised in terms of rights. Instead, it seems to be relatively freely determined by the 

deciding body. The CEDAW Committee, for example, has narrowly conceptualised the 

forced sterilisation of a Romani woman in Hungary as discrimination based on gender.604 The 

gender discrimination approach has been affirmed in a case concerning the forced sterilisation 

of a female political prisoner before the UN Human Rights Committee. 605  While 

intersectional discrimination could have been recognised in both cases, the only system that 

has done so is the Inter-American.606 The Strasbourg Court, contrastingly, has instead firmly 

rejected allegations of discrimination in the cases of involuntary sterilisation before it.607 Most 

bodies have acknowledged the intervention to constitute torture or ill-treatment, save for, in 

some cases, the CEDAW Committee and the ECtHR.608 Moreover, the deciding bodies have 

included references to other rights in the cases – such as the right to family,609 or the ECHR’s 

catch-all right to respect for private and family life.610 The issue of conceptualisation is 

important as it has implications for whether the interventions are considered jus cogens (for 

example, as torture) for their prescriptibility and/or appropriate remedies. 

Remedies also vary. The disparity primarily depends on the different deciding forums, with 

the two regional human rights courts forming two extremes. The ECtHR has been the most 

austere and the IACtHR the most generous.611 The former has pursued a remedial path that 

calls for individual, financial compensation for non-pecuniary damages to the direct victim, 

seen in V.C. v. Slovakia. In doing so, it has avoided engaging with the harm of the victims in 

depth, which might be questionable from the point of view of effectiveness and 

transformative potential of remedies.612 Nevertheless, given that the CoE system delegates the 

supervision of the execution of judgments to the Committee of Ministers, guaranteeing non-

                                                                                                                                                                                              
604  CEDAW, A.S. v. Hungary (2006). 
605  Human Rights Committee, M.T. v. Uzbekistan (2015). 
606  See IACHR, Maria Mamérita Mestanza Chávez v. Peru (2003); IACtHR, I.V. v. Bolivia (2016). 
607  Importantly ECtHR, V.C. v. Slovakia (2011); A.P., Garçon and Nicot v. France (2017).  
608  CEDAW, A.S. v. Hungary (2006); and, for example ECtHR, A.P., Garçon and Nicot v. France (2017), but 

also other cases presented in this chapter. 
609  IACtHR, I.V. v. Bolivia (2016). 
610  See particularly ECtHR, V.C. v. Slovakia (2011); A.P., Garçon and Nicot v. France (2017). 
611  Nevertheless, the substance of redress depends on various factors, for example the function of the regional 

courts in the system, see Shelton 2015: 375, 399–401. 
612  See Rubio-Marín 2009d: 398. 
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recurrence, the remedial austerity of the Strasbourg Court can be put into perspective.613 The 

San José counterpart, on the other hand, has gone for a more holistic remedial approach, 

where it has engaged with and addressed both individual and communal, pecuniary and non-

pecuniary harm. It has done so by both focusing on compensating and rehabilitating the harm 

of the individual victims (primarily the direct victim) and through embracing the collective, 

discriminatory harm, emphasising the importance of preventing future practices of 

involuntary sterilisation.614  

Another striking difference can be seen in the conceptualisation and remedial treatment of 

involuntarily sterilised cis vs. trans people. While the involuntary sterilisation of cis people 

had already risen to the surface as a human rights violation in the 1990s, it has taken the 

international community a longer time to conceptualise the involuntary sterilisation of trans 

people as a human rights violation. Currently, there is a legal disparity concerning the 

conceptualisation and remedy of involuntary sterilisation and castration of trans vs. cis 

people. A difference between the two seems to be based on stereotypical views on trans 

people as expected to want sterilisation, which can hardly be legally justified.615 Accordingly, 

in recent human rights soft law sources, there is a turn towards a more unitary normative 

approach concerning involuntary sterilisation and castration of both trans and cis people.616  

A further contrast is the difference between the legal regulation of involuntary sterilisation in 

comparison to castration. While sterilisation has become increasingly addressed since the 

1990s, castration has remained in the shadows, only incidentally and sporadically addressed 

by supranational legal institutions. However, with harm that is at least as grave as that of 

involuntary sterilisation, rather than uncertainty of whether involuntary castration constitutes 

a violation of international law, its lack of codification might be expressive of a general void 

of historical and legal investigation. 

This chapter has shown that the international legal regulation of involuntary sterilisation and 

castration is new and rather inconsistent. This fragmented supranational picture might itself 

be an obstacle to national reception of the international normative framework. Tracing the 

interaction between the global and the local, I now move on to investigating domestic legal 

distinctions and disagreements, adding further complexity to an already composite picture. 

                                                                                                                                                                                              
613  See Committee of Ministers 2018. 
614  See IACtHR, I.V. v. Bolivia (2016). 
615  See, for example, Lee 2015. 
616  See, for example, A/HRC/22/53 (2013); Res 1945 (2013). 



 

 

 
 
 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

But, how is one to treat the ageing woman?  

How to turn her life, 

which has been ruined,  

into bureaucratic text? 617 

 

– Gunnar Broberg,  

Member of the Swedish Sterilisation Investigation (1997–2000) 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                              
617    Broberg, 20 September 2016. Translated from Swedish. 
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4	Sweden:	Remedies	without	Violations	

This chapter tells a story about the establishment, abolition and remedy of involuntary 

sterilisation and castration practices in modern Sweden. I start with an overview of Swedish 

20th-century legal culture, focusing on its internationalisation and the development of views 

on rights, judicial review, courts, lawyers and legal liability that has taken place in recent 

decades. The chapter then moves on to the introduction and abolition of legislation regulating 

sterilisation and castration, the existent – and inexistent – struggles for remedies, and their 

outcomes in terms of state response. Conclusively, I compare the three victim groups depicted 

in the chapter and discuss the findings. 

 

4.1	An	Internationalising	Legal	Culture	

Swedish legal culture has witnessed a recent internationalisation, challenging domestic legal 

conventions. The purpose of this section is to depict the national legal background against 

which legal regulation of involuntary sterilisation and castration has evolved. 

 

4.1.1	The	International:	From	Rejection	to	Embrace	

The official Swedish commitment to international law, particularly human rights, is generally 

strong. The Swedish Government has often been early to sign and ratify international human 

rights treaties, and the country has been a member of the UN since 1946, the CoE since 1949 

and the European Union (EU) since 1995. It ratified – without any, in this context, 

noteworthy reservations or declarations – the ECHR in 1952; CERD, ICCPR and 

International Covenant on Economic, Social and Cultural Rights (ICESCR) in 1971; CEDAW 

in 1980; CAT in 1986; the Convention on the Rights of the Child (CRC) in 1990; CRPD in 

2008; the European Convention for the Prevention of Torture and Inhuman or Degrading 

Treatment or Punishment (European Torture Convention) in 1988; the CoE Framework 

Convention for the Protection of National Minorities in 2000 and the Istanbul Convention in 

2014. Sweden has signed, but not ratified, the CoE Convention on Human Rights and 

Biomedicine. The Rome Statute of the ICC was ratified in 2001. This formal acceptance of 

central human rights documents and the absence of armed conflict has contributed to the 
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international and domestic picture of Sweden as a state highly prioritising human rights.618  

This said, many human rights documents have in practice been regarded as abstract 

guidelines, without obligations of enforcement.619 An illustrating example is the general lack 

of domestic incorporation of human rights conventions, intuitively in conflict with the 

country’s formal dualist relationship to international law. Effectively, most treaties do not 

have the same legal status as domestic legislation and cannot be directly applied by the 

courts.620 One important exception is the influential ECHR,621 which was incorporated – 

however, not with constitutional but ordinary, legislative status – in 1994 in preparation for 

EU membership. 622   As a result of civil society activism, another treaty that will be 

incorporated with binding legal force in 2020 is the CRC.623 ECHR and CRC nevertheless 

form exceptions to the rule of lack of incorporation. 

The first explicit constitutional rights and freedoms catalogue, inspired by international 

human rights,624 was introduced in the 1974 Government Act which has constitutional 

status.625 This list, however, much like the ratified human rights treaties, was not intended for, 

and consequentially not used by, the courts. Interestingly, constitutional rights and freedoms, 

like Swedish constitutional norms in general, were rather seen as directives for the 

administration of public power – not legal instruments for judicial review.626 Accordingly, the 

1974 Government Act has traditionally not been used in litigation and functioned mainly as 

an aesthetic element in Swedish law: nice looking, but with little practical implications.627  

The Swedish legal system was long dominated by the view that rights, both of the 

                                                                                                                                                                                              
618  See Karlsson Schaffer & Langford 2018. 
619 See Schultz 2009. 
620 See Delegationen för mänskliga rättigheter i Sverige [The Delegation for Human Rights in Sweden] 2010: 

149. 
621 See Schultz 2011; Mörk & Hermansson 2008; Erman 2011. 
622 Lag om den europeiska konventionen angående skydd för de mänskliga rättigheterna och friheterna [Act on 

the European Convention for the Protection of Human Rights and Fundamental Freedoms] (1994:1219). 
623  Swedish Government Bill 2017/18:186. See also Socialdepartementet [The Swedish Ministry of Health and 

Social Affairs] 2016; Kulturdepartementet [The Swedish Ministry of Culture] Skrivelse 2016/17:29. 
624 International human rights were not explicitly mentioned in the travaux préparatoires, but the typology of 

rights, with civil and political rights at the forefront, was clearly influenced by international human rights 
treaties. See Swedish Government Bill Prop. 1973:90. 

625 Regeringsformen [Government Act] (1974:152). In Sweden, the other laws that have constitutional status 
are Successionsordning [Act of Succession] (1810:0926); Tryckfrihetsförordning [Freedom of Press Act] 
(1949:105); and Yttrandefrihetsgrundlag [Fundamental Law on Freedom of Expression] (1991:1469). 
Moreover, the Riksdagsordning [Parliament Act] (2014:801) has a status between ordinary and 
constitutional law. For the historical development of fundamental freedoms and rights, see 
Justitiedepartementet [The Swedish Ministry of Justice] 1975: 55–87; Nergelius 1996. 

626 Schultz 2009: 315; Åhman 2016. See Swedish Government Bill Prop. 1973:90. 
627 Åhman 2015: 45. See also Swedish Government Bill Prop. 1973:90; Konstitutionsutskottet [The Swedish 

Parliamentary Constitutional Committee] KU 1973:26; and KU 1974:7. 
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international and domestic kind, were only abstract guidelines without practical legal 

implications.628 In 1982, the contradiction was nevertheless brought to the fore in the ECtHR 

case Sporrong and Lönnroth v. Sweden, in which the state was found guilty of violating the 

first article of the Convention: the obligation to respect human rights as laid down in the 

treaty.629 This case importantly brought the clash between the diverging supranational and 

domestic images of rights and international commitments to the fore.630 

Why have rights traditionally had limited importance in modern Swedish legal culture? The 

full answer to this question is beyond the scope of the thesis. Nevertheless, national 

discussions have suggested many factors contributing to the weak position of rights, such as 

Swedish social democracy and its welfare state project; the strong position of the Parliament; 

the political use of early 20th-century Nordic legal realism/positivism with its rejection of 

rights;631 and the national culture of consensus.632 The weak position of rights in Sweden has 

also been connected to a restrained emphasis on judicial review, courts and lawyers.633 

Influenced by growing internationalisation and rights awareness, a reference to judicial 

review (though limited to concrete cases) was explicitly introduced in Swedish legislation in 

1980.634 Judicial review had long been addressed in jurisprudential and political debates and 

the concept was not new at the time,635 but 1980 formalised a constitutional obligation for 

courts to abstain from applying ordinary legislation when in apparent conflict with the 

constitution (lex superior derogat legi inferiori).636 The requirement that the conflict had to be 

‘apparent’ was removed in 2010, when the Government Act was reformed to include a more 
                                                                                                                                                                                              
628 Schultz 2009: 315. Moreover, Sweden did not formally recognise ECtHR’s jurisdiction before 1966. 

Nergelius 1996: 610; Swedish Government Bill Prop. 1951:165; Swedish Government Bill Prop. 1966:33.  
629 ECtHR, Sporrong and Lönnroth v. Sweden (1982). 
630 Schultz 2009: 315. 
631   The term Nordic legal realism is used to describe central Scandinavian schools of legal thought of the 

earlier half of the 20th century, which contained some utterly ‘positivist’ elements, particularly in the 
Uppsala School. See Modéer 2003: 163–4; Nergelius 1996: 94. In the Nordic context, the division between 
legal realism and positivism is different from the American. See Holtermann 2016; Strang 2010.  

632  See, for example, Schultz 2009; Modéer 2003; Nergelius 1996: 611–3 . 
633  The idea that state power should be democratically centralised in Parliament was strong in 20th century 

Sweden. Consequently, courts have not been given much power and the role of courts and lawyers was 
downplayed to technicians, whose ultimate aim was to interpret the law in a manner loyal to the legislator’s 
intention. Modéer 2003. 

634 See Swedish Government Bill Prop. 1978/79:195; Justitiedepartementet [The Swedish Ministry of Justice] 
1978. 

635  Högsta domstolen (HD) [The Swedish Supreme Court], NJA 1964, s. 471. There was a famous debate on 
judicial review in 1955–66 in Svensk juristtidning. See, for example, Petrén 1956; Undén 1956; Bindreiter 
2009. In the 1960s, the controversy surrounding judicial review was by no means new, but had, in fact, 
been discussed in legal doctrine since the 1880s. Nergelius 1996: 661. 

636 Regeringsformen [Government Act] (1974:152), Chapter 11 Section 14. The introduction of the section 
was motivated by the rule of law, but not, however, aimed at changing the prevalent situation. See Swedish 
Government Bill Prop. 1978/79:195; and Justitiedepartementet [The Swedish Ministry of Justice] 1978.  
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extensive rights catalogue.637 As this example suggests, the entrenchment of rights and 

judicial review have walked hand-in-hand in Swedish constitutional reform. Currently, 

constitutionality is not only attributed to domestic constitutional legal norms, but also to those 

of ‘other superior statute’, meaning supranational legal norms.638 As the only incorporated 

normative frameworks, this reference is, however, likely limited to the ECHR and EU 

legislation.639 Only concrete individual cases, moreover, can be tried constitutionally by the 

judiciary, preventing it from abstract norm control.640 The concept of judicial review was 

legislatively introduced as a measure to strengthen the rule of law,641 – but not, however, to be 

used on a regular basis642 – and has a traditionally limited role in Sweden.643  

The role of courts is, however, more pronounced today than previously. The requirements and 

challenges posed by European harmonisation have led to a decreasing emphasis on travaux 

préparatoires and an increasing emphasis on courts.644 While Swedish judicial review is 

decentralised, entitling all courts in theory, 645  the Supreme Court has gained a more 

pronounced role recently, becoming less bound by the will of the legislator in its 

interpretation.646 Accusations of judicial activism against the Supreme Court has intensified 

national debates about the appropriate role of courts in the national division of powers.647 

Legal mobilisation and strategic litigation have awoken in the light of rights becoming more 

important legal instruments and courts a plausible avenue for furthering one’s interests. A 

number of anti-discrimination centres and bureaus have been set up in the country in recent 

decades in order to legally mobilise around rights, rights violations and remedies.648  

In a country that, like the other Nordic countries, lacks a Constitutional Court and has 

                                                                                                                                                                                              
637  Swedish Government Bill Prop. 2009/10:80. See Åhman 2016: 462–3.  
638 Regeringsformen [Government Act] (1974:152), Chapter 11 Section 14. See Cameron 2007; Smith E 2000. 
639 They were also the only ones pointed out in Swedish Government Bill Prop. 2009/10:80: 140–5. 
640 Ibid. 
641 See Swedish Government Bill Prop. 1978/79:195; Justitiedepartementet [The Swedish Ministry of Justice] 

1978. 
642 See Konstitutionsutskottet [The Swedish Parliamentary Constitutional Committee] KU 1978/79:39: 13. 
643 Throughout the 20th century, the dominant political forces were suspicious of courts having political 

influence. Nergelius 1996: 64–74. 
644 Modéer 2003: 151.  
645  Nergelius 1996: 660. 
646  Two examples of when the Swedish Supreme Court has developed the scope of constitutional rights are 

Högsta Domstolen [The Swedish Supreme Court], NJA 2012, s. 400 (2012); and NJA 2013, s. 350 (2013). 
Two examples of when the Supreme Court has interpreted Swedish law in accordance with the ECHR are 
Högsta Domstolen [The Swedish Supreme Court], NJA 2012, s. 211 (2012); and NJA 2013, s. 746 (2013). 
See Åhman 2016: 462–3.  

647  See, for example, Wersäll 2014; Derlén & Lindholm 2016. 
648  One example, strongly influenced by US-style strategic litigation, is the foundation Centrum för Rättvisa 

[Centre for Justice]. See Rogalska-Hedlund, 19 September 2016. 
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traditionally not given great importance to courts, forms of norm control other than judicial 

review exist. Swedish legal norm control has traditionally emphasised the early preview of 

legislation.649 Such domestic elements persist in an internationalising legal culture. The 

Swedish Council on Legislation (Lagrådet), for example, legally scrutinises draft bills 

together with other instances.650 Swedish law has traditionally located important functions of 

legal control in institutions other than courts, such as the system of ombudsmen.651 The 

system has developed together with discrimination legislation, such as the former Gender 

Discrimination Ombudsman, established in 1980.652 Another example is the Ombudsman 

against Discrimination based on Sexual Orientation, established in 1999.653 The multifaceted 

discrimination legislation and its supervision were centralised in 2008–2009,654 including 

non-binary gender identities and expressions as prohibited discriminatory grounds. This 

chapter later discusses how one of the victim groups, trans people, have turned to the Swedish 

Chancellor of Justice (JK), an administrative and semi-judicial institution, to claim state 

responsibility for rights violations. 

 

4.1.2	State	Violations	and	Public	Liability	

State responsibility has become highlighted in the wake of an internationalising domestic 

legal culture bringing along increasing significance of rights and judicial review.655 Public 

liability was not established as a concept in Swedish legislation until 1972, when the Liability 

Act, non-retroactively, 656  entered into force. 657  The possibility to hold public powers 

                                                                                                                                                                                              
649 Swedish Government Bill Prop. 2009/10:80: 145. 
650 See Regeringsformen [Government Act] (1974:152), Chapter 8, Sections 20–22. See also Swedish 

Government Bill Prop. 2009/10:80: 141–4. 
651 The first institutional ombudsman in Sweden, and the world, was the Parliamentary Ombudsman in 1809. 

The role of an ombudsman is to supervise the administration of public power and to remedy a power 
imbalance between individuals and state organs. In the Swedish system, the ombudsmen are 
institutionalised, free-of-charge mechanisms for issuing recommendations, mainly based on individual 
complaints. Some important ombudsmen are the Parliamentary Ombudsmen (JO), the Consumer 
Ombudsman (KO); the Discrimination Ombudsman (DO) and the Ombudsman for Children (BO). 
Moreover, the Chancellor of Justice, established in 1714, also has an important role as a control institution 
of state administration of public power, much like an ombudsman.  

652  To supervise gender equality, most importantly the implementation of Lag om jämställdhet mellan män och 
kvinnor i arbetslivet [Act on Equality between Men and Women in Working Life] (1979:1118). 

653  Lag om förbud mot diskriminering i arbetslivet på grund av sexuell läggning [Act on Prohibition of 
Discrimination in Working Life Based on Sexual Orientation] (1999:133). 

654  Diskrimineringslag [Discrimination Act] (2008:567). 
655 On Swedish public liability in EU law, see Justitiedepartementet [The Swedish Ministry of Justice] 1997. 
656 Swedish Government Bill Prop. 1972:5. 
657 Skadeståndslag [Liability Act] (1972:207). On public liability, see also Bengtsson 1996; 

Justitiedepartementet [The Swedish Ministry of Justice] 2010.  
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accountable for administrative wrongs was introduced as secondary means for individuals to 

access remedies, displacing questions of responsibility in favour of a dominant political view 

on social justice and remedies which were based on covering insurance systems rather than 

court-based liability.658 Before the introduction of public liability, only personal liability for 

damages based on culpability existed in the country.659  

It is interesting to compare the domestic regulation of state liability to the Swedish 

undertakings on the international human rights arena. The ECHR, CERD, ICCPR and 

ICESCR – having implications for state responsibility – were all ratified before 1972, when 

public liability was domestically introduced. The ratification but simultaneous non-

incorporation of international human rights statutes renders visible a contradictory legal 

picture, where the late domestic introduction of public liability seems to favour the domestic 

interpretation of this normative incoherence. 660  Moreover, while national legislative 

developments in the 1970s – the 1972 Liability Act, the 1974 Government Act – suggest 

increasing legal state accountability for violations of rights, the courts, however, long 

refrained from engaging in the topic. 

The regulation of state liability in the 1972 Liability Act is restricted. Decisions of high state 

organs that are still in force, including legislation, cannot ground public liability until they 

have been abolished or amended.661 The reasons for this regulation were the believed 

inappropriateness in the distribution of public funds and fears that an opportunity to hold the 

government or parliament liable for damages would be abused for political purposes.662 With 

growing domestic recognition of supranational norms, however, this exception from public 

liability has been criticised.663 

The 2000s witnessed an evolution of Swedish case law regarding violations of rights and 

liability for damages. Importantly, this decade also saw the development of supranational 

norms on state responsibility and remedies, such as the 2000 ECtHR case Kudła v. Poland, in 

                                                                                                                                                                                              
658 Schultz 2009; Cameron 2006. Liability law as intertwined with the complex system of insurances in the 

welfare state is well-developed in the Swedish standard treaty Hellner & Radetzki 2014. 
659 See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 67–82.  
660 Common Nordic approaches to and regulations of state responsibility are highlighted, together with the 

importance of the ECHR, in the travaux préparatoires. Swedish Government Bill Prop. 1972:5. 
661 Skadeståndslag [Liability Act] (1972:207), Chapter 3 Section 7. According to the current provision, the 

decisions excluded from public liability are those of the Government, the Parliament, the Supreme Court, 
or the Supreme Administrative Court (that are in force). See Swedish Government Bill Prop. 1972:5; and 
Lagutskottet [The Swedish Parliamentary Committee on Civil Affairs] LU 1972:10. 

662 Justitiedepartementet [The Swedish Ministry of Justice] 2010: 90–1.  
663 Ibid: 94–5; Swedish Government Bill Prop. 2017/18:7; Konstitutionsutkottet [The Swedish Parliamentary 

Committee on the Constitution] KU 2017/18:12; Bengtsson 2016: 46. 
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which the state obligation to provide effective domestic remedies was emphasised.664 The first 

case where the Swedish Supreme Court (HD) brought up the question of what role a violation 

of the ECHR played in public liability was handed down in 2003.665 In this case, the Court 

pondered upon the applicability of the principle of vertical direct legal effect, known from EU 

law,666 to the ECHR; however, not ruling on the matter but sending the case back to the first 

instance.667 After playing with the thought in 2003, and again in 2005, the same Court 

delivered a landmark ruling where it explicitly concluded that the ECHR could be directly 

implemented as a ground for public liability for pecuniary and non-pecuniary damages,668 

even without direct legislative support in the Liability Act.669 Since this decision, the Supreme 

Court has regularly referred both directly and indirectly to the ECHR and ECtHR practice in 

cases concerning public liability, establishing a legal principle that violation by public 

authorities of the ECHR warrants legal liability for damages.670 In 2018, this principle was 

codified in the Liability Act.671 Parallel to these national developments, in recent decades, the 

ECtHR has also found Sweden guilty of multiple violations of the Convention.672 Overall, 

regional European rights legislation, through incorporation and EU harmonisation, has gained 

more importance for state liability than international human rights treaties.673  

The importance of the European rights framework in Swedish jurisprudence marks a striking 

difference to the general lack of discussion of state responsibility based on international 

human rights as defined at the UN level, which can be understood against the lack of 

incorporation.674 The careful approach to rights and state responsibility also holds at the 

                                                                                                                                                                                              
664  See Rec(2004)6; ECtHR, Kudła v. Poland (2000): Para 152. See also 3.2.2 The 2000s: Soft Law. 
665  Högsta domstolen [The Swedish Supreme Court], NJA 2003, s. 217 (2003). 
666 The so-called Estoppel principle. See Mörk & Hermansson 2008. 
667 As the first instance court had decided to reject the case based on the deficiency of the plaint. Högsta 

domstolen [The Swedish Supreme Court], NJA 2003, s. 217 (2003). 
668 Pecuniary damages are, for example, the victim’s or plaintiff’s loss of future earnings, profits, costs of 

future care, and other economic expenses. Non-pecuniary damages remain symbolic, as they compensate 
the victim/plaintiff for physical and psychological pain and suffering, loss of opportunities, prospects and 
changed expectations of life. See Shelton 2015: 346–54. 

669 Högsta domstolen [The Swedish Supreme Court], NJA 2005, s. 462 (2005). 
670 This was importantly done also in a 2007 case, which concerned the determination of compensation of non-

pecuniary damages in a violation of ECHR Article 8. Högsta domstolen [The Swedish Supreme Court], 
NJA 2007, s. 584. The lack of legislation has allowed for a brave development in Swedish legal practice, 
according to Rogalska-Hedlund, 19 September 2016. 

671 Skadeståndslag [Liability Act] (1972:207), Chapter 3 Section 4. Swedish Government Bill Prop. 2017/18:7; 
Konstitutionsutkottet [The Swedish Parliamentary Committee on the Constitution] KU 2017/18:12; 
Justitiedepartementet [The Swedish Ministry of Justice] 2010.  

672  Cases in which violations have been found are, for example, ECtHR, J.K. and Others v. Sweden (2016); 
Söderman v. Sweden (2013); I v. Sweden (2013); F.N and Others v. Sweden (2012); S.F. and Others v. 
Sweden (2012); Khurshid Mustafa and Tarzibachi v. Sweden (2008). 

673  Åhman 2015: 45. 
674 However, the incorporation of the CRC poses a number of questions concerning public liability, see 
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constitutional level.675 Nevertheless, the Swedish Supreme Court has opened its eyes also to 

the violations of rights and freedoms in the Government Act as grounding public liability. The 

Supreme Court laid down this new legal trend in 2014, when it twice considered the state 

liable for pecuniary and non-pecuniary damages caused by violations of constitutional 

rights.676 In this normative development, the supranational has come before, and influenced, 

the constitutional.677   

The paradox between formal rights commitments and the limitations on public liability in the 

1972 Liability Act has come to the fore in recent state compensations.678 Since 1999, Sweden 

has established a remedial tradition of compensating victims of maltreatment and historical 

oppression – such as sterilisation victims,679 maltreated children in out-of-home state care,680 

and people who suffer from narcolepsy as a consequence of pandemic vaccination.681  Such 

compensation schemes have legally been based on ex gratia,682 state solidarity with victims, 

rather than recognition of responsibility. 

 

4.2	Sterilisation	and	Castration:	Regulation	and	Resistance	

During the last century, three important sterilisation and castration regulatory frameworks 

have entered and exited the Swedish legal system. They provided legal support for 

interventions controlled by the authorities: from the introduction of the first sterilisation law 

in 1934 to the dissolution of the last legal sterilisation requirement in 2013. In the following, I 

explore the changing discourses surrounding sterilisation and castration laws during the 20th 

century, from viewing reproduction and sexuality as a matter of state regulatory control, to 

being increasingly guided by individual autonomy.683 

                                                                                                                                                                                              
Bengtsson 2016. See also Åhman 2017. 

675 Schultz 2009: 315. 
676 See Högsta domstolen [The Swedish Supreme Court], NJA 2014, s. 323; and NJA 2014, s. 332. 
677 However, legally counter-intuitively, the ECHR is only recognised at an ordinary legislative level in 

Sweden, i.e. lower than the Government Act. See Crafoord 2009. 
678  On two of these ex gratia compensations, see Arvidsson 2016. 
679  Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332). 
680  Lag om ersättning på grund av övergrepp eller försummelser i samhällsvården av barn och unga i vissa fall 

[Act on Compensation for Abuse or Negligence in State Social Care of Children and Youth under Certain 
Circumstances] (2012:663). 

681  Lag om statlig ersättning till personer som insjuknat i narkolepsi efter pandemivaccinering [Act on State 
Compensation for People Suffering from Narcolepsy after Vaccination for Pandemic] (2016:417). 

682  Bengtsson 2009. 
683  This theme is explored for example in the edited volumes Broberg & Roll-Hansen (eds) 2005 or Hedin et al 

(eds) 2007. 
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4.2.1	Reproduction	and	Sexuality	as	the	Prerogative	of	the	State		

Sterilisation and castration practices have built on a wide acceptance of administrative 

expertise and state prerogative to control the population’s reproduction and sexuality. The 

eugenic and socio-political sterilisation laws were seen as the regulatory approval – and 

limitation – of a new technique to control the reproduction of society’s marginalised.684 The 

legal regulation of castration was introduced both as a humanitarian and as a criminological 

measure to control the ‘sexually deviant’. 685  Moreover, the infertility requirement for 

amendment of legally registered gender was regarded as a way to ‘normalise’ people who 

challenged a legally entrenched gender binary.686  

 

Sterilisations	of	the	‘Unfit’		

Like its contemporary counterparts in other countries, the Swedish eugenics movements at the 

beginning of the 20th century were often outspokenly racist, with a fascination for white, 

Nordic heritage and its ‘superiority’.687 The movements inspired political debates in which the 

introduction of a sterilisation law came up.688 Legislative regulation of sterilisation was seen 

as a way of regulating and establishing the legality of the interventions, similar to what was 

done, for example, in the earlier mentioned US 1927 case Buck v. Bell.689 A 1929 Swedish 

state report on sterilisation reflected the popular thoughts of the preservation of the Nordic 

race and the fear of degeneration. 690  The report focused on the sterilisation of the 

feebleminded,691 insane and epileptic and was in favour of voluntary sterilisation motivated 

by racial hygiene,692 but careful to recommend sterilisation on social grounds.693  The report 

                                                                                                                                                                                              
684 See, for example, Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1929; 1936; 

Justitiedepartementet [The Swedish Ministry of Justice] 1933. 
685 See, for example, Justitiedepartementet [The Swedish Ministry of Justice] 1941a; 1941b; 1941c. 
686 See, for example, Justitiedepartement [The Swedish Ministry of Justice] 1968.  
687 An important figure constructing the Nordic race as superior was Swedish eugenicist Herman Lundborg. 

See Lundborg 1921; Hagerman 2015. 
688 The first bill proposing legal regulation of sterilisation was made in 1922 with multi-party support in the 

Swedish Parliament. Riksdagen [The Swedish Parliament] 1922, No. 38. See Broberg & Tydén 2005: 101. 
689  See 1.3 Control of Sexuality and Reproduction: Eugenics, Anatomo-politics, Biopolitics and Necropolitics 

in an Intersectional Web. 
690 I.e. the decreasing ‘quality’ of the Swedish population material. Socialdepartementet [The Swedish 

Ministry of Health and Social Affairs] 1929. 
691 Feeblemindedness was thought to cover ‘people, in whom hereditary mental defects induce social 

surveillance and who cannot get by without similar help’. Socialdepartementet [The Swedish Ministry of 
Health and Social Affairs] 1929: 26. See Barow 2009. 

692 Racial hygiene is here used as a narrow definition of eugenics, closer to the German and Scandinavian 
Rassenhygiene/rashygien.  

693 The report was written by medico-legal experts of the time. Socialdepartementet [The Swedish Ministry of 
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was based on eugenic findings of the time and saw sterilisation as a progressive way to grant 

the weak layers of society access to marriage and a ‘more harmonic’ life.694 The report was 

nevertheless cautious, as non-consensual sterilisation would be a violation of physical 

integrity protected in the Swedish Criminal Code.695 Such caution made the report fiercely 

criticised by experts – most importantly the medical profession, who considered it 

restrictive.696 A new sterilisation report was commissioned and turned into a bill that was 

presented before the Parliament in 1934,697 promoting sterilisation of a more clearly-defined 

group, namely the people considered mentally immature and deprived of legal capacity. 698 

These people could not consent legally, so therefore, the travaux préparatoires reasoned, the 

sterilisations would fall ‘between’ voluntary and forced interventions.699 Simultaneously, two 

additional investigations were initiated to look further into broadening sterilisation and 

castration legislation.700  

The first sterilisation law was enacted in 1934 with minimal parliamentary opposition.701 The 

main hesitations at the time were the newness of the surgical intervention, its uncertain 

consequences, the medical worry that legislative regulation would limit doctors from 

sterilising when they thought it necessary, and that sterilisation and its abuse could be a 

slippery slope leading to a normalisation of inhuman treatment of the groups concerned.702 

While not dominant, a certain rights awareness was, hence, present in the early debates of 

involuntary sterilisation. 

The 1934 Sterilisation Act broadly disregarded the individual will of the applicants. It 

allowed for sterilisation without the consent of the legally incapable if the authorities had 

                                                                                                                                                                                              
Health and Social Affairs] 1929. 

694 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1929: 23. At the time, there was 
a marriage prohibition for some individuals concerned (such as people with epilepsy). Tydén 2002: 53. 

695 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1929: 38–9.  
696 Runcis 1998: 71–5. 
697 The report was authored by the criminal law professor Ragnar Bergendal. Justitiedepartementet [The 

Swedish Ministry of Justice] 1933; Swedish Government Bill Prop. 1934:103. 
698 Justitiedepartementet [The Swedish Ministry of Justice] 1933; Swedish Government Bill Prop. 1934:103. 

See also Regeringskansliet [The Government Offices of Sweden] 2014: 115. 
699 Justitiedepartementet [The Swedish Ministry of Justice] 1933: 16; Swedish Government Bill Prop. 

1934:103. 
700 Runcis 1998: 83–9.  
701 Lag om sterilisering av vissa sinnessjuka, sinnesslöa eller andra som lida av rubbad själsverksamhet [Act 

on Sterilisation of Certain People who are Insane, Feebleminded or Suffering from Other Mental Disorders] 
(1934:171), see Broberg & Tydén 2005: 103–4.  

702 Following the increased secularisation of Swedish public and political debate, the religious arguments 
against sterilisation were undermined. Among the opponents, Broberg and Tydén particularly point out a 
1922 article by Gunnar Hedrén, professor of forensic medicine, and critique of the draft law in Parliament 
by Carl Lindhagen of the Socialist Party. See Hedrén 1922; Broberg & Tydén 2005: 103–4. 
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reason to believe that the person at hand was ‘unable to care for their children’ or that they 

would ‘hereditarily transmit feeblemindedness or insanity’. 703  Upon application, not 

necessarily by the patients themselves,704 the final decision was made by the Swedish Royal 

Board of Medicine.705 In the case of feeblemindedness, however, the consensus of two doctors 

with a written consent by the applicant or their guardian was enough.706 The 1934 Act applied 

relatively narrowly – not, for example, on medical indication.707 This said, a state report in 

1936 suggested widening the scope to also cover people with legal capacity.708 The report, the 

subsequent Government Bill,709 and the parliamentary and public debates increasingly framed 

sterilisation as a socio-economic question rather than a strictly eugenic one, 710  important for 

the wellbeing of the whole nation, thus building up to an amendment in 1941.711 

The 1941 Swedish Sterilisation Act covered both voluntary and involuntary sterilisation and 

was widened to include broader categories of people with ‘mental dysfunction’ and ‘asocial 

lifestyle’.712 The view of who was ‘asocial’ or ‘apparently unsuitable to care for children’713 in 

the travaux préparatoires and the implementation of the openly formulated legislation was 

influenced by clearly gendered social and moral norms. For women, this meant that the 

authorities generally focused on their role in the family, particularly as mothers, but also their 

sexual behaviour; and for men, the general focus was on sobriety and their abilities to act as 

breadwinners. 714  The 1941 Act also regulated sterilisation on medical indications. The 

provision in question concerned the consensual sterilisation of ill, disabled or weak women to 

prevent further childbearing if there was a serious danger for the life or health of the 

                                                                                                                                                                                              
703 Lag om sterilisering av vissa sinnessjuka, sinnesslöa eller andra som lida av rubbad själsverksamhet [Act 

on Sterilisation of Certain People who are Insane, Feebleminded or Suffering from Other Mental Disorders] 
(1934:171), Section 1. 

704 The applications could, for example, be made by doctors or social authorities. Runcis 1998: 178. 
705 After hearing the possible spouse, legal guardians, and doctors and directors of institutions if the person 

was institutionalised. Lag om sterilisering av vissa sinnessjuka, sinnesslöa eller andra som lida av rubbad 
själsverksamhet [Act on Sterilisation of Certain People who are Insane, Feebleminded or Suffering from 
Other Mental Disorders] (1934:171), Section 2.  

706 Lag om sterilisering av vissa sinnessjuka, sinnesslöa eller andra som lida av rubbad själsverksamhet [Act 
on Sterilisation of Certain People who are Insane, Feebleminded or Suffering from Other Mental Disorders] 
(1934:171), Section 3.  

707  Ibid, Section 1. 
708 Authored by statistician and politician Nils Wohlin. Socialdepartementet [The Swedish Ministry of Health 

and Social Affairs] 1936.  
709  Swedish Government Bill Prop. 1941:13. 
710 An important contribution in the debate was Myrdal & Myrdal 1934. 
711 Broberg & Tydén 2005: 105–6. 
712 Lag om sterilisering [Sterilisation Act] (1941:282), Section 1. 
713  Ibid, Section 1(2). 
714 Tydén 2002: 465; Runcis 1998. 



 

 118 

woman.715 Hence, this provision gave the otherwise gender-neutrally formulated law an 

indication that was gender specific.716  

The 1934 and 1941 sterilisation laws came out of a broader dominant political discourse, 

which saw population control as a prerogative for public authorities, motivated by the public 

interests of health, social welfare and hygiene of the population material.717 Sterilisation was 

widely believed to be a solution to a number of social problems, such as alcoholism, poverty 

and other forms of marginalisation. The final decision was not made by the applicant. For the 

legally incapable, consent was not necessary.718 Furthermore, the legally capable, who on 

paper had to consent, could often in practice be persuaded or pressured into sterilisation by 

the authorities through rendering other rights – such as custody of children,719 abortion,720 

social support,721 marriage,722 or discharge from hospital or institution723 – conditional on 

sterilisation. The pressure on the individual could, in practice, be enormous. The following 

graph, assembled from annual reports kept by the Swedish Royal Board of Medicine, renders 

visible the degree to which the sterilisation laws were implemented: 

                                                                                                                                                                                              
715 Lag om sterilisering [Sterilisation Act] (1941:282), Section 1(3). 
716 See Runcis 1998. 
717 See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1929; 1936. 
718  Consent was not necessary when it came to the legally incapable, but according to the 1941 Sterilisation 

Act, the authorities could not approve of such interventions unless the legal guardians were given an 
opportunity to express their opinions. Lag om sterilisering [Sterilisation Act] (1941:282), Section 3. 

719 On the coercive use of deprivation of custody of children, see Runcis 2007. 
720 Lag om sterilisering [Sterilisation Act] (1941:282), Section 6; Justitiedepartementet [The Swedish Ministry 

of Justice] 1935: 120–1; Lag om avbrytande av havandeskap [Act on Termination of Pregnancy] 
(1938:318). 

721 Runcis 1998. 
722 Sterilisation as a condition for marriage was not regulated in a law, but in the travaux préparatoires of the 

1945 amendment of the marriage law. Tydén 2002: 233. 
723 Ibid. 
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The implementation of the 1934 and 1941 sterilisation laws between 1935–1975 registered 

interventions on 62,888 people.724 As is apparent from the graph, the number of sterilisations 

peaked at the end of the 1940s and the beginning of the 1950s. The total number is dominated 

by registered sterilisations of women, and interventions on men appear to become unusual 

after the 1950s. The numbers cover both voluntary and involuntary interventions. It is not 

possible to conclude the number of involuntary sterilisations with certainty, as many 

applications were formally signed by the applicants themselves.725 The at times coercive 

application of the sterilisation laws was amplified by the restricted possibilities for appeal.726 

Physical force was not allowed. The authority guidelines and the implementation of the laws 

                                                                                                                                                                                              
724 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 119. 
725 See Eivergård & Jönsson 2000. 
726  According to the 1934 law, the only possibility to appeal the decision was to the King within 20 days, and 

in the 1941 legislation, the possibility to appeal was restricted to decisions where the authorities did not 
allow for sterilisation. Lag om sterilisering av vissa sinnessjuka, sinnesslöa eller andra som lida av rubbad 
själsverksamhet [Act on Sterilisation of Certain People who are Insane, Feebleminded or Suffering from 
Other Mental Disorders] (1934:171), Section 6; Lag om sterilisering [Sterilisation Act] (1941:282), Section 
7. For applicants with positive decisions, escaping sterilisation was often only possible through refusing the 
surgery or not showing up for it. Tydén 2002: 508. 
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– importantly through using the interventions as preconditions to access other rights or 

services – however, clearly disregarded the will of the applicants.727 

A majority of the sterilisations – 93 per cent – were carried out on women. 728  The 

implementation had ethnic features, since Romani/travelling people729 – particularly the 

women of these groups – were, in relative numbers, more clearly targeted than the rest of the 

population.730 In addition to this, the sterilisations particularly affected poor women from 

lower social classes, who were single mothers, had many children and/or abusive or alcoholic 

male partners.731 The laws were also implemented on men; particularly vulnerable were those 

regarded as ‘socially irresponsible’ or ‘asocial’, notions that could be used on a heterogeneous 

group, ranging from disobedient and restless boys to convicted criminals. 732  Women, 

nevertheless – often more dependent on public social and health welfare practices in child-

bearing and –rearing – were particularly targeted in their roles as (potential) mothers.733 The 

laws also targeted people considered to be disabled or mentally ill and other socially 

marginalised individuals and groups.734  

 

Castrations	of	the	Sexually	Deviant		

The discussion of surgical castration legislation in Sweden was partly triggered by the 

introduction of sterilisation laws.735 However, the discourses surrounding castration were 

different, appealing more to criminology and psychiatry than eugenics and social reform, 

targeting the ‘sexually deviant’. Castration was, nevertheless (like sterilisation) introduced as 

an expression of a state prerogative to control the population, focusing on its sexual 

behaviour.736  

                                                                                                                                                                                              
727 See Kungliga medicinalstyrelsen [The Swedish Royal Board of Medicine] 1939; 1943; 1947; Zaremba 

1999: 32. 
728 On the gendered dimensions of the implementation, see Runcis 1998; Hirdman 2000. For an in-depth study 

of the Västra Mark hospital, see Engwall 2000. 
729 Often referred to as ‘tattare’, a group different from modern understandings of Romani people in Sweden. 

Regeringskansliet [The Government Offices of Sweden] 2014: 100. 
730 Ibid: 97–138; De Los Reyes 2012; 2013. This is particularly visible in the language appearing in authority 

reporting, even though numerical overrepresentation of Romani is not a settled matter. See Runcis 2016. 
731 See Runcis 1998. 
732  See Tydén 2002; Björkman 2011: 111–2.  
733  This can be seen, for example, in the connection between abortion and sterilisation legislation. Tydén 2002: 

61–72; Runcis 1998. Importantly, as observed by Björkman, fatherhood had a limited role in the evaluation 
of superiority or inferiority in Swedish eugenic circles, while motherhood was crucial. Björkman 2011. 

734  Bukowska-Jacobsson et al 2000. 
735 See Broberg & Tydén 2005. 
736 The positive aspects of castration were pointed out by multiple actors in the criminological and medical 
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In the early 1940s, three important state reports pertaining to castration and sexual control 

were published in Sweden. The first report concerned the introduction of a castration law737 

and the two others investigated the social harm of homosexuality and the pros and cons of 

criminalisation.738 Same-sex sexual acts were decriminalised in Sweden in 1944,739 the same 

year that castration legislation was introduced. The intervention can be seen as part of an 

emerging socio-medical discourse, marking a break from an earlier discourse of criminal 

control. The medicalisation concerned a fluid category of people, particularly men, 

understood as sexually deviant: (sexual) criminals and homosexuals (mostly men).740 The 

Swedish travaux préparatoires referred to recent international research on castration of male 

sexual criminals (primarily child sexual offenders) and people labelled as ‘constitutionally 

homosexual’,741 presenting castration as a new, more humane way of controlling sexual 

danger and deviance.742  

Castration became legislatively regulated in Sweden in 1944.743 The intervention was allowed 

upon two indications. The first was criminological, justifying castration of a person 

‘reasonably presumed to, because of his sexual drive, commit a crime which inflicts serious 

danger or harm for another’.744 The second was described as a humanitarian indication and 

referred to the castration of a person whose sexual drive ‘because of the abnormal orientation 

or strength’ caused ‘difficult mental suffering or other serious inconvenience’.745  The legally 

capable had to formally consent to the intervention and the legally incapable could be 

castrated without their consent.746 A recommended minimum age of 23 years was also 

                                                                                                                                                                                              
professions. American castration experiments were put forward in Sweden particularly by the criminologist 
Olof Kinberg and his student Gunnar Inghe. See Broberg & Tydén 2005: 132–3.  

737 Justitiedepartementet [The Swedish Ministry of Justice] 1941b. 
738 Justitiedepartementet [The Swedish Ministry of Justice] 1941a; 1941c; Swedish Government Bill Prop. 

1944:13. The castration report was written by lawyers, politicians and doctors. Justitiedepartementet [The 
Swedish Ministry of Justice] 1941b. 

739  See Swedish Government Bill Prop. 1944:13. 
740 The establishment of castration as a control of the sexually deviant homosexual can be seen as a 

monumentally Foucauldian example of a shift from a criminal to a medicalised discourse. Even though a 
person engaging in same-sex sexual acts with adults was no longer subject to criminalisation after 1944, the 
person was pathologised, often institutionalised, and risked for example castration. Homosexuality was 
registered as a mental disorder in Sweden until 1979. See Foucault 1990; Rydström 2000; 2007a. 

741  At the time, a difference between the ‘constitutionally homosexual’ and the ‘pseudo-homosexual’ was 
made in medico-social sciences. The former were recognised as the ‘real’ homosexuals, while the latter 
were seen as seduced into homosexual actions. See Rydström 2003; Nilsson 2001; Rydström, 14 
September 2016. 

742 Justitiedepartementet [The Swedish Ministry of Justice] 1941b: 23–4; Swedish Government Bill Prop. 
1944:14. 

743 Lag om kastrering [Castration Act] (1944:133). See also Rydström 2007b. 
744 Lag om kastrering [Castration Act] (1944:133), Section 1(1). 
745 Ibid, Section 1(2). 
746 Ibid, Section 2. However, similarly to sterilisation, the legal guardians of the legally incapable had to be 
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included in the legislation; a regulation which the sterilisation legislation lacked.747 

Even though the possibility to castrate a person without their consent was legislatively 

expressed as exceptional, the state prerogative discourse was clear (also in ‘consensual’ cases) 

seen in the travaux préparatoires that highlight persuasion tactics and the possibility to render 

institutional discharge conditional to castration.748 Like sterilisation, the final decision about 

castration was made either by the state Royal Board of Medicine749 or two doctors750 – not the 

applicant. The instance for appeals was changed in the 1970s from the King to the 

administrative courts, effectively improving the applicant’s access to justice.751  

Unlike the sterilisation laws, the 1944 Castration Act was relatively rarely used. The law was 

most frequently used at its introduction, falling rapidly in application afterwards.752 While the 

law was in force until 2013, the implementation changed at the end of the 1960s when the law 

started to be used as a legal basis for gender-affirming genital surgery.753 According to Jens 

Rydström, during the period 1944–1979, 463 people (almost exclusively men) were 

castrated.754 152 of these castrations were carried out on criminological grounds, 137 on 

humanitarian grounds and 174 on a combination of the two.755 Unlike the sterilisation laws, 

however, there is a lack of systematic research concerning implementation, preventing further 

conclusions on, for example, the individuals targeted. 

 

Compulsory	Sterilisation	to	Eliminate	Threats	to	Family	Relations		

The compulsory sterilisation of people who amend their legally registered gender was 

introduced in the 1970s in Sweden. 756  The country initiated legislative control of amendment 

of legal gender in the aftermath of the sexual revolution. With traditional views on gender 

roles and sexual relations becoming more openly questioned during the 1960s, the first 
                                                                                                                                                                                              

given an opportunity to give a statement (Section 4). 
747  Lag om kastrering [Castration Act] (1944:133), Section 3. 
748 Justitiedepartementet [The Swedish Ministry of Justice] 1941b. 
749 Upon criminal indication. Lag om kastrering [Castration Act] (1944:133), Section 4(1). 
750 Upon humanitarian indication. Lag om kastrering [Castration Act] (1944:133), Section 4(2). 
751 Lag om kastrering [Castration Act] (1944:133), Section 7; Swedish Government Bill Prop. 1971:30: 61. 
752  Based on the annual reports on approved applications by the Swedish Royal Board of Medicine. 
753  This is visible in authority statistics, where the registered gender is no longer clearly registered since 1967, 

and 1969 is the first year when the report explicitly states that all castrated people were ‘transsexual’. 
Kungliga medicinalstyrelsen [The Swedish Royal Board of Medicine] 1967: 123; 1969: 119. 

754 Rydström 2003: 175. 
755  Ibid. There are no centralised statistics regarding the frequency of the implementation. Socialdepartementet 

[The Swedish Ministry of Health and Social Affairs] 1999: 23. 
756 The legal gender in Sweden is registered in the state population register, visible in the passport and in the 

personal identity number. 
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Swedish trans club Transvestia was established in 1962 and the first Swedish trans 

association FPES (Full Personality Expression Sweden) in 1966.757 Later, in 1980, Club 

Benjamin was founded, with transsexual people as the main target group,758 within the scope 

of what today is referred to as the Swedish Federation for Lesbian, Gay, Bi, Trans and Queer 

(LGBTQ) Rights RFSL,759 With greater visibility, the concerns of trans people started 

appearing on the political agenda. In 1966, a state investigation was issued to look into the 

situation of ‘the intersexual’ – a term used both to refer to intersex and trans (mainly 

transsexual) people. The investigation, published in 1968, led to legislation allowing for the 

conditional provision of legal gender recognition.760  

Being the first country in the world to establish a legislative opportunity to officially amend 

legal gender, the 1972 Swedish Gender Recognition Act conditioned change of legally 

registered gender with the applicant being sterilised or otherwise infertile, a Swedish citizen, 

over 18 years and unmarried.761 Moreover, the applicant had to have identified with ‘the other 

gender’ since their youth, to have acted accordingly ‘since a considerable time’, and to be 

expected to also in the future act gender conformingly.762 The law, when established, was 

considered cutting-edge and later inspired the introduction of similar regulation in other 

countries, for example, Germany, the Netherlands or Finland. The Swedish infertility 

requirement was extensively interpreted in implementation as an absolute prohibition on 

preserving sex cells for later fertility treatment.763 Apart from infertility, remarkably, there 

were no other medical requirements, such as hormonal treatment or surgery. 

The travaux préparatoires of the 1972 law highlighted the socio-legal gender dichotomy and 

the difficulties it imposed on the daily lives of non-conforming individuals.764 Contrastingly, 

the travaux préparatoires did not suggest a legislative de-gendering accommodation in 

relation to the non-conforming subject, but rather an adjustment of the non-conforming 

subject to the existing gender order.765 The argumentation behind the infertility requirement 

                                                                                                                                                                                              
757 Siverskog 2016: 68. 
758  Rydström 2007a: 171. 
759  The original name of RFSL is Riksförbundet för sexuellt likaberättigande, which can be translated to ‘the 

Federation for Sexual Equality’. 
760 See Justitiedepartementet [The Swedish Ministry of Justice] 1968; Swedish Government Bill Prop. 1972:6. 
761 Lag om fastställande av könstillhörighet i vissa fall [Act on Legal Gender Recognition under Certain 

Circumstances] (1972:119), Sections 1, 3.  
762  Ibid, Section 1. 
763 JK, Decision No. 4243-13-40 et al (2014). In fact, the application for legal gender change could be denied 

if the applicant attempted to preserve their sex cells., emphasised in victims’ stories. RFSL 2015. 
764 Justitiedepartementet [The Swedish Ministry of Justice] 1968: 33–4.  
765 Ibid; Swedish Government Bill Prop. 1972:6. See Alm 2006. 
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was three-pronged, motivated by: i) a fear of administrative disorganisation, ii) a prevailing 

heteronormativity, and iii) an exclusive reliance on medico-legal expertise.  

Firstly, the infertility requirement was considered necessary to ‘completely eliminate the risk 

of confusion in family relations’766 and to avoid that ‘one who officially has male gender 

becomes a mother and one who officially has female gender becomes a father’.767 The 

preparatory state report admitted that individual interests spoke against compulsory infertility, 

but that the best interest of the child, together with the public order in the structure of family 

relations, outweighed these.768 The same report did, however, not explain further how or why 

these interests would be threatened by reproduction crossing traditional gender boundaries.769 

Rather than going into detail, the travaux préparatoires hence settled for an abstract notion of 

‘chaos’ looming in the background. Implicitly assuming the goodness of the heterosexual 

nuclear family, the travaux préparatoires found trans people as parents too far from the 

parental (hetero)norm, leading to disapproval.770  

Secondly, in a country only allowing marriages between two people registered with different 

genders, it was considered necessary to put up high requirements for change of legally 

registered gender. The travaux préparatoires highlighted the need to prevent access for 

‘disloyal’ and ‘homosexual’ people.771 Interestingly, this logic was upheld for a long time: 

while civil partnership for same-sex couples was legally introduced in the mid-1990s,772 and 

marriage in 2009,773 the requirement for applicants to be unmarried was kept until 2012.774  

Thirdly, the dominant perspective in the travaux préparatoires was exclusively that of the 

state and the (psychiatric) expert, with the voices of trans people visibly absent.775 The 

compulsory, potentially coercive, nature of sterilisations was not taken into deeper 

consideration, as amended legal gender and genital surgery were seen as intrinsically 

connected and the trans subject was assumed to want both. Regarding trans people’s wishes to 

become parents, a brief statement acknowledged that there were cases of transsexual people 

giving birth, but that the ‘[p]regnancy in these cases [had] not primarily been a consequence 

                                                                                                                                                                                              
766 Swedish Government Bill Prop. 1972:6: 50. 
767 Ibid: 49. 
768 Justitiedepartementet [The Swedish Ministry of Justice] 1968: 52. 
769 See Justitiedepartementet [The Swedish Ministry of Justice] 1968. 
770  See Edenheim 2005. 
771  See Justitiedepartementet [The Swedish Ministry of Justice] 1968: 45; Edenheim 2005: 141. 
772 Lag om registrerat partnerskap [Act on Civil Partnership] (1994:1117). 
773 Through the amendment SFS 2009:253. 
774 See Swedish Government Bill Prop. 2011/12:142. 
775 Justitiedepartementet [The Swedish Ministry of Justice] 1968; Swedish Government Bill Prop. 1972:6.  
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of the will to fulfil original gender roles in sexual life, but rather an involuntary sexual contact 

under the influence of alcohol or other momentary circumstances’.776 With these words, trans 

people’s reproductive concerns were disqualified. 

From 1972 to 2013 (when the law was abolished), around 1,000 people had amended their 

legally registered gender according to the Swedish Gender Recognition Act, requiring 

infertility.777 There are no official statistics concerning how many of these people underwent 

sterilisation or castration surgery vis-à-vis how many of them were already infertile for other 

reasons.778 The 1972 Gender Recognition Act was – much like the earlier sterilisation and 

castration laws – an expression of a state prerogative discourse, as infertility was a condition 

for legal recognition of gender identity which could only be granted by the state.779  

 

4.2.2	The	Power	of	Ideas:	Equal	Citizenship,	Individual	Rights	and	Civil	

Society		

Sweden long managed to maintain a Janus-face, where rights were acclaimed on the 

international arena but given less importance in the domestic legal system. In the case of 

involuntary sterilisations and castrations, rights and individual autonomy have become 

increasingly important in creating social and legal scepticism towards these practices. This 

section investigates how social engagement with individual control of reproduction has, over 

time, challenged state control. The 1970s – also the decade when Sweden ratified central 

human rights conventions, introduced a new Government Act, and a new Liability Act – mark 

the beginning of legal change, motivated by growing rights awareness and increased pressure 

from civil society, ultimately affecting victims of involuntary sterilisation and castration. 

	

Free	Sterilisation:	The	Individual	Right	to	Fertility	Control		

Only a couple of years after the introduction of the 1972 Swedish Gender Recognition Act, 

the 1941 Sterilisation Act was abolished through the introduction of the 1975 Sterilisation 

Act.780 The sterilisation laws that were adopted with minimal opposition in the 1930s and 

                                                                                                                                                                                              
776 Justitiedepartementet [Swedish The Swedish Ministry of Justice] 1968: 52. 
777 Socialdepartementet [The Swedish Ministry of Health and Social Affaris] 2017a: 53. 
778  See Socialdepartementet [The Swedish Ministry of Health and Social Affaris] 2017b: 19. 
779 See Burman & RFSL 2013. 
780 Steriliseringslag [Sterilisation Act] (1975:580). 
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1940s had begun, over decades of implementation, to gather opponents. Among these, four 

important criticisms can be retold here. In 1947, the Parliamentary Ombudsmen (JO) 

criticised the arbitrariness and opaqueness of the utilisation of the law applied outside its 

letter as a condition to be discharged from institutionalisation.781 In the mid-1950s, the 

legislation was criticised by a group of female MPs as too difficult to access as a voluntary 

birth control method for women.782 In the 1960s, the social democratic MPs Elisabet Sjövall 

and Olof Palme argued that the legislation was particularly and discriminatingly targeting 

vulnerable women, rendering these women more vulnerable and disabled.783 Finally, in the 

1960s and 1970s, medical doctor Karl Grunewald started to, within the medical community, 

criticise the arbitrary and discriminatory implementation of the sterilisation laws, particularly 

on young girls.784 Moreover, following highly critical mass media reporting on the state care 

of institutionalised people – as well as growing civil society activism regarding people with 

disabilities – the 1950s and 1960s came to embrace an approach that was increasingly critical 

of institutionalisation.785  

In a 1974 state report on sterilisation, the criticism was heard. Marking a clear discursive 

break, the investigation stated that the 1941 Sterilisation Act was ‘based on different values 

and conditions than the ones governing today’s society.786 The investigation highlighted that 

this statement was true particularly for ‘eugenic and social indications’787 and emphasised that 

a guiding principle for the law should be the right for every person to decide over their own 

body.788 Sterilisation should, hence, only be permitted with the informed consent of the 

individual.789 According to the 1975 Sterilisation Act, which is still in force, only individual 

interests are accepted as grounds for sterilisation,790 and an application can only be initiated by 

adult applicants themselves.791 With the 1975 Act, the decision-making power was thus taken 

                                                                                                                                                                                              
781 Riksdagens ombudsmän [The Swedish Parliamentary Ombudsmen] 1947: 189–214. 
782 Runcis 1998: 242–3.  
783 Here, it is interesting to notice that infertility is seen as a disability. See Runcis 1998: 246–51. 
784  Grunewald 1962; 1970a; 1970b. Grunewald’s engagement was highlighted by Andrén, 21 September 2016. 
785  This can be seen, for example, in the public outrage in the 1950s and 1960s concerning the treatment of the 

patients at Vipeholm Mental Hospital. Björkman 2011: 190. The same decades also marked the rise of civil 
society organisation for people with disabilities, such as FUB. See Andersson 2002. 

786 Justitiedepartementet [The Swedish Ministry of Justice] 1974: 17. 
787 Ibid.  
788 Steriliseringslag [Sterilisation Act] (1975:580), Section 5; and Justitiedepartementet [The Swedish Ministry 

of Justice] 1974: 9. 
789 Justitiedepartementet [The Swedish Ministry of Justice] 1974; and Swedish Government Bill Prop. 

1975:18. 
790 Justitiedepartementet [The Swedish Ministry of Justice] 1974: 9. 
791 Steriliseringslag [Sterilisation Act] (1975:580), Section 2; and Justitiedepartementet [The Swedish Ministry 

of Justice] 1974: 9. 
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out of the hands of the authorities and put into the individual’s. When the new legislation was 

introduced, there was an explosion in the number of people undergoing sterilisation as a form 

of voluntary contraception, 792  which should be seen against the failure of the former 

sterilisation legislation to be accessible as such, particularly for (cis) men.793 Tubal ligation 

being a more invasive intervention than vasectomy, the 1975 Act contributed to furthering the 

latter as a permanent birth control method. 

Behind the introduction of the 1975 Sterilisation Act is a rise of individual rights, 

reproductive rights and gender equality. The almost simultaneous 1974 adoption of the new 

Government Act – introducing the first catalogue of rights – is another manifestation of 

increasing recognition of individual rights and personal autonomy. 794  The Swedish 

Government had also ratified central human rights instruments in the beginning of the 1970s 

(CERD, ICCPR and ICESCR) and even though these were largely considered guiding rather 

than directly binding, they at least had a symbolic value. As such, the 1970s marked a new era 

when it came to the relationship between the individual and public authorities. 

Reproductive autonomy, sexual reform and women’s organisations played a role in changing 

the individual-state relationship. Since the 1938 abolition of the prohibition of spreading 

information about contraception, a blend of different sections of Swedish society – workers, 

anarchists, eugenicists, women’s movements – were organising around sexual liberalisation, 

where sterilisation played a role.795 In the first half of the 20th century, the intervention was 

seen as a means of permanent contraception, revolutionary for family planning, particularly 

for women.796 According to historian Mattias Tydén, the eugenics movement provided an 

important forum for women’s (both feminists and non-feminists) political organisation in the 

20th century, meaning both wider access to birth control and state-financed care reforms.797  

Women’s political engagement with the sterilisation laws developed into a criticism of men’s 

administration and control of the laws,798 seen, for example, in the afore-mentioned 1950s 

                                                                                                                                                                                              
792  According to the Swedish Board of Health and Welfare, the numbers for women doubled and increased 

four times for men. Nevertheless, the numbers are somewhat different than in the annual reports depicted 
above, likely because some sterilisations stopped being reported to the Board. Jacobsson, 18 April 2017. 

793  This was touched upon in the interview with Persson, 20 September 2016. 
794  Regeringsformen [Government Act] (1974:152). 
795 A leading figure in this debate was the Swedish-Norwegian feminist sex educator and journalist Elise 

Ottesen-Jensen (1886–1973), who founded RFSU, the Swedish Association for Sexuality Education, in 
1933. See Lennerhed 2002; 2000. 

796 See Tydén 2002: 541–4. 
797 Ibid. 
798 See Broberg & Tydén 2005: 124. 
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initiative by female MPs to make sterilisation more accessible to women.799 The concept of 

autonomy gained importance as feminist and women’s movements advanced the idea that 

control of women’s sexuality should be conditioned only on their own free will.800 During the 

1960s and 1970s, Swedish society, like many other parts of Europe and North America, 

liberalised its views on sexuality,801 resulting in legislative reforms concerning topics such as 

birth control pills,802 abortion,803 and free sterilisation.804 The Swedish sexual revolution was 

pursued and framed less in terms of rights and judicial litigation than the corresponding 

transformation in other countries, for example, the US.805 Importantly, the sexual revolution 

was taking place at the same time as the wider push for women’s liberation, with Swedish 

women’s movements successfully pushing through social and welfare reforms.806 

Along with social movements for gender-equal citizenship and reproductive autonomy, a 

growing notion of individualism played an important role in changing the discourses around 

sterilisation. This is reflected in the travaux préparatoires of the 1975 Sterilisation Act,807 

where the interests of the individual – reproductive control and bodily integrity – were 

weighed against public interest, the former seen as necessarily outweighing the latter.808 

Public health in modern society hence rhetorically envisaged reproduction as being governed 

by the individual; a society where public interests determined reproductive interventions was 

considered history. There were no specific references to rights or treaties in the travaux 

préparatoires but, rather, a general rhetorical shift.809 The emphasis on individual autonomy 

was, nevertheless, confined to the legislative revision at hand, and did not extend to the 

compulsory sterilisation in the Swedish Gender Recognition Act or the Castration Act, which 

were not touched upon at all. The much later abolishment of these laws exemplifies the social 

situatedness of the legal balancing of individual and public interests in these debates. 

 
                                                                                                                                                                                              
799 Runcis 1998: 242–3. 
800 This was particularly emphasised by Elise Ottesen-Jensen. See Broberg & Tydén 2005: 124. 
801 See Herzog 2011. 
802 This happened in 1964, after pressure by women’s movements and the media, see Dagens Nyheter 2010. 
803 See Abortlag [Abortion Act] (1974:595). 
804 Steriliseringslag [Sterilisation Act] (1975:580). 
805  See Supreme Court of the United States, Griswold v. Connecticut (1965); Roe v. Wade (1973). See Siegel 

2012; Case 2009. 
806  One important reform was Lag om jämställdhet mellan män och kvinnor i arbetslivet [Act on Equality 

between Men and Women in Working Life] (1979:1118); Swedish Government Bill Prop. 1978/79:175; 
Arbetsmarknadsdepartementet [The Swedish Ministry of Employment] 1978. 

807 See Justitiedepartementet [The Swedish Ministry of Justice] 1974; Swedish Government Bill Prop. 
1975:18. 

808 Ibid. 
809 Ibid. 
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Castration:	Forgotten	and/or	Abandoned?		

The 1944 Swedish Castration Act did not develop major social opposition during its 

implementation. While resisted by individuals, there was an absence of organised social 

movements for the abolition of the legislation.810 Established in 1944, the Act was, after a 

series of legislative delays, repealed through an amendment that came into force in 2013.811 

The law was presumably long forgotten by the general public, but not abandoned by the legal 

system and was repeatedly amended from the 1960s to the 2000s.812 During this time, there 

was a general absence of rights argumentation in the legislative and political discourses 

surrounding castration. It seems that the main reasons why the Castration Act was not 

abolished earlier were legislative delays and limited implementation, along with a lack of 

activism and political pressure to abolish it. 

The abolition of the Castration Act was long discussed. In 1989, the Swedish National Board 

of Health and Welfare brought up the topic, perceiving the legislation as out-dated and 

obsolete.813 The issue was also raised in a 1993 Government Bill, which moved the legal 

regulation of genital gender-affirming surgeries from the Castration Act to the Gender 

Recognition Act. The Bill nevertheless concluded that the legal implications would have to be 

more thoroughly investigated.814 In 1996, a Government Bill was prepared to abolish the 

Castration Act, but it was never presented before Parliament.815 In 1999, the similarities of the 

castration legislation with the sterilisation laws of 1934 and 1941 were highlighted by the 

sterilisation investigation (depicted later in this chapter) which recommended the abolition of 

the Castration Act.816 Nevertheless, this did not result in any legal action.817 The Swedish 

authorities repeated the wish in 2007 – however, without results.818 In 2012, when the 

sterilisations of trans people became a more pressing political concern, the castration 

                                                                                                                                                                                              
810  An example of individual resistance is the letters written to the authorities by a patient at a mental hospital 

and his mother, whose release from a mental hospital depended on the patient’s will to undergo castration. 
He, however, refused and was therefore not released for 10 years. Rydström 2003: 289–91. 

811 Through the Amendment SFS 2012:455. 
812 It was amended in 1964, 1966, 1971, 1975, 1980, 1981, 1982, 1988, 1991, 1993, 1995, 1996, 2009 and 

finally in 2012, when it was abolished. The amendments concerned procedural regulations, material 
specifications of who could be castrated, confidentiality and changes in connection to other acts (such as 
the one concerning the 1972 Gender Recognition Act, SFS 1993:1286). 

813 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 73. 
814 Swedish Government Bill Prop. 1992/1993:197: 10. 
815 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 73, 149–50. 
816 Ibid. 
817  According to Andrén, the inaction was likely motivated by the unwillingness to create a remedial 

precedent, possibly feeding claims made by other groups, such as the lobotomised, ultimately fearing 
unknown legal, political and financial consequences. Andrén, 21 September 2016. 

818 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2007. 
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legislation re-appeared on the political agenda, and its abolishment was advocated for on the 

basis of human rights, finally leading to the abrogation of the law.819 In the 2012 Government 

Bill to abolish the law, surgical castration, particularly the possibility to castrate people 

against their will, was questioned in light of the prohibition against forced physical 

intervention in the Swedish Government Act.820 Further pondering upon the justification and 

proportionality of the law,821 the Government considered that the Castration Act did not live 

up to the individual rights requirements posed by modern society.822 

It is interesting to notice the complete lack of organised opposition to the law.823 In the 

interviews conducted for this thesis, knowledge about castration victims has been scarce and 

their organisation generally unheard of. No information concerning the implementation of the 

1944 Castration Act, nor possible mobilisation against it, can be found in the archives of 

earlier-mentioned LGBTQ organisation RFSL (founded in 1950).824 Possible reasons for this 

silence, discussed during an interview with fore-mentioned Rydström, are stigmatisation; the 

weak social position of the victims at the time – sexual offenders and homosexual men; the 

law’s relatively infrequent application; and the fact that organised homosexuals wanted to 

distance themselves from what was perceived as child molesters and sexual offenders.825 In 

my interview with Bosse Lindquist, the first person to interview victims of involuntary 

sterilisation for mass media, 826  he expressed his decision to leave out the victims of 

involuntary castration from his investigation as conscious: 

[The Castration Act] was something one did not talk about, this legislation, but it was 
considered more shameful than the sterilisation legislation. And there was some kind 
of stigma about violence, and well, criminality – which was absent in [the 
sterilisations].827  

 

Lindquist’s statement symbolises the ambiguous victim status of the involuntarily castrated, 

connected to criminal policy rather than eugenics. It is likely that this status has affected the 

outset of organisation, social movements and, ultimately, access to justice and remedies for 

the victims. A similar trend – silence and absence of discourse and mobilisation – is mirrored 
                                                                                                                                                                                              
819 Swedish Government Bill Prop. 2011/2012:142. 
820 Regeringsformen [Government Act] (1974:152), Chapter 2 Section 6. 
821 Ibid, Chapter 2 Sections 20–21.  
822 Swedish Government Bill Prop. 2011/2012:142: 64. 
823 In fact, I have found no evidence that there has been any type of activism around the Castration Act. 
824  Petersson, 17 September 2016. 
825  Rydström, 14 September 2016. 
826  Lindquist 1991. 
827  Lindquist, 13 September 2016. Translated from Swedish. 
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on the supranational level.828 Nevertheless, it should also be pointed out here that the afore-

mentioned change in implementation in the 1960s, moving from control of sexual criminals 

and deviants to progressively warranting (presumably voluntary) genital gender-affirming 

surgery for trans people, might have warranted less social mobilisation for abolition.  

The temporal difference in the abolishment of the 1941 Sterilisation Act in 1975 and the 

abolishment of the 1944 Castration Act in 2013 – 38 years – exemplifies the importance of 

utility and civil society mobilisation. Voluntary sterilisation was an intervention which was, 

and still is, used as modern, permanent contraception, and there were movements pushing for 

increased individual access to the interventions. Voluntary castration, on the other hand, has 

not found a similar function – nor civil society support – in contemporary society.  

 

Involuntary	Sterilisation	as	a	Rights	Violation	

Even though organisations for trans people have been active in Sweden since the 1960s,829 

organised opposition to the infertility requirement is relatively new.830 The fore-mentioned 

national LGBTQ organisation RFSL officially put the abolition of the infertility requirement 

on their agenda in 2004 and further prioritised the matter in 2010.831 The prioritisation was 

the decision of former President Ulrika Westerlund, wanting to broaden RFSL’s publicly 

visible work beyond its successful campaign for marriage equality at the time.832 With the 

new millennium witnessing more organised movements advancing trans rights – supported by 

international NGOs such as ILGA and TGEU – political organisation and campaigning have 

added weight and resources to the activism.833 The domestic Swedish development matches 

and intertwines with the supranational, where rights for trans people, including the challenge 

of infertility/castration conditions,834 have only advanced during the last years. In Sweden, the 

activism to abolish the sterilisation requirement has been multi-levelled: before the executive 
                                                                                                                                                                                              
828 See 3.3 A Few Words on Involuntary Castration. 
829  Trans people were included in the RFSL charter in 1983, however later deleted from it in the 1990s, as no 

trans people were longer active in RFSL. They were reinserted in the 2000s. Rydström 2007a: 171–2.  
830  Ulrika Westerlund highlighted that trans activism for the abolition of the sterilisation requirement had 

started earlier than 2010, however in less organised forms. One example of this is an (unsuccessful) 
application to the Swedish Chancellor of Justice made by an individual trans person, without legal 
representation, already in the 1990s. Westerlund, 16 September 2016. 

831  Westerlund, 16 September 2016. 
832  Ibid. Particularly during the last decade, the living conditions and rights of trans people have been brought 

to public awareness and put on the political agenda, leading to reforms in discrimination law, state 
registration of illnesses/diseases, name laws and the amendment of the Gender Recognition Act. See 
Edenheim 2005; Rydström 2007a. 

833  See Westerlund, 16 September 2016. 
834 See ECtHR, A.P., Garçon and Nicot v. France (2017); Y.Y. v. Turkey (2015); A/HRC/22/53 (2013).  
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power, the legislator and the judiciary. At all levels, rights have been used as advocacy tools. 

The Swedish authorities already looked into the renewal of the Gender Recognition Act in 

2007.835 Little engaged with a human rights discourse and relying heavily on medical experts, 

the investigation did not recommend the abolishment of the sterilisation requirement.836 

Informed by national trans organisations such as Harry Benjamin and RFSL, the report 

conceptualised the trans existence through a post-operative transsexual narrative, adhering to 

a binary vision of gender. In my interview with the main investigator of the report, Lars 

Göran Abelson, he highlighted that, comparatively speaking, in 2007 the Swedish Gender 

Recognition Act was in line with many other countries’ regulation. 837  Taking the 

supranational developments at the time into consideration, in fact, the topic was only 

beginning to become conceptualised as a human rights violation.838 Abelson highlighted that 

the dominant idea of a ‘biological sex’ at the time, however, has become increasingly legally 

challenged.839  

Three years later, in 2010 – importantly, after supranational and transnational developments 

in the field840 – the state response was strikingly different. Another state investigation was 

published, recommending the abolition of the requirements to be infertile and unmarried.841 Its 

tone marks a clear break from the 2007 report, which had remained anxious about the familial 

order: proposing castration instead of sterilisation, assuming that ‘most transsexuals want 

their gonads removed’.842 The shift towards a more inclusive rights discourse in the 2010 state 

report should be seen against the backdrop of increased social mobilisation around trans rights 

and an increased attention to the topic on the European human rights arena.843 The 2010 report 

directly cited human rights soft law, 844  included several statements from trans people 

subjected to involuntary sterilisation,845 and highlighted that ‘it is a fundamental principle that 

                                                                                                                                                                                              
835 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2007. 
836 Ibid. 
837  Abelson, 20 September 2016. 
838  See 3.2.2 The 2000s: Soft Law. 
839  Abelson, 20 September 2016. 
840  See 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans Persons? 
841 Socialstyrelsen [The Swedish National Board of Health and Welfare] 2010. 
842 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2007: 183.  
843 See particularly the CoE Commissioner for Human Rights 2009 report on gender identity and human rights 

by Swedish Thomas Hammarberg. CommDH/IssuePaper(2009)2.  
844 The documents quoted were the 2007 Yogyakarta Principles and the 2009 CoE Commissioner for Human 

Rights’ report, both recommending the abolition of sterilisation preconditions for legal gender recognition. 
See Socialstyrelsen [The Swedish National Board of Health and Welfare] 2010: 29–30.  

845 Socialstyrelsen [The Swedish National Board of Health and Welfare] 2010: 20, 26–7, 30, 32, 54. 
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every human being has an absolute right to decide over her body’.846 At the press conference 

for the release of the report, broadcasted on national television, investigator Karin Lindell told 

the Swedish Government to be ashamed that it practised involuntary sterilisation in the 21st 

century, referring to the country’s sterilisation history.847  

The subsequent 2011 Government Bill was clearly informed by human rights. It stated that 

the international development of human rights for trans people suggested a likely future 

scenario in which the ECtHR recognises such sterilisation requirements contrary to the 

respect for private life in ECHR Article 8 (as, in hindsight, in fact happened in A.P., Garçon 

and Nicot v. France).848 While the ECtHR had focused on post-operative transsexual people at 

the time,849 and had not taken a stance against sterilisation requirements,850 the Government, 

nevertheless, sensed an increasing trans-inclusiveness in supranational rights discourses.851 A 

connection was made between developing human rights, trans-inclusiveness, 

internationalisation and modernity as the Government emphasised its wish to be at the 

international forefront of ensuring the ‘right to physical integrity and rule of law for 

transsexuals’.852 However, the abolishment of compulsory sterilisation proposed in the Bill 

was not immediately approved and met with resistance in Parliament.853  

This resistance was countered by trans activism. The fore-mentioned RFSL President at the 

time, Westerlund, depicted January 2012 as an intense moment when trans civil society tried 

to turn the political tides around the infertility requirement through all means possible, 

cooperating with the international LGBT organisation All Out through an international 

petition and effective use of social media.854 A high-profile letter from Human Rights Watch, 

targeting the Prime Minister, pointed out how ‘[t]he Swedish law causes anguish for 

transgender people who choose not to have the required surgery, involving an invasive 

medical procedure, for various reasons such as out of a wish to one day become parents’.855 In 

my interview with her, Westerlund recalled how RFSL used the domestic political situation: 

January 18, the reason we chose that day was that there was a debate between the 
                                                                                                                                                                                              
846 Ibid: 29. 
847  Lindell, 15 September 2016. 
848 ECtHR, A.P., Garçon and Nicot v. France (2017). See Swedish Government Bill Prop. 2011/12:142: 55. 
849 See most importantly ECtHR, Christine Goodwin v. the UK (2002).  
850 ECtHR, V.C. v. Slovakia (2011) had not been delivered at the time.  
851 Swedish Government Bill Prop. 2011/12:142: 55. 
852 Ibid. 
853 Mainly from the right-wing Swedish Democrats and the Christian Democratic Party. Socialutskottet [The 

Swedish Parliamentary Committee on Health and Welfare] 2012/13:SoU23; 2012/13:SoU24.  
854  Westerlund, 16 September 2016. 
855  Dittrich 2012; Huffington Post 2012. 
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party leaders in the Parliament […] 8 a.m. in January, it was very dark then and 
freezing cold – but there were maybe 400 people... and that is relatively many people 
for a manifestation. And we had a wide range of speakers, different parties […] and 
later the same day, when there was the debate – this came up, of course, both the 
Green Party and the Left Party brought it up, because it was a great opportunity to 
kick on the Government, it was a shame, ‘how could you do this?’, so it was an open 
target.856 

The campaign proved effective. An important turn in the debate was when the party leader of 

the Christian Democrats, Göran Hägglund, officially changed his position in a newspaper 

article, referring to the question as one of individual rights – building, in his argumentation, 

on Christian tradition. 857  Before the Parliament decided to abolish the sterilisation 

requirement, however, the issue appeared before the court in a case concerning a trans 

plaintiff who wanted legal gender recognition without sterilisation. The case was furthered as 

strategic litigation by lawyer Kerstin Burman and the Uppsala Anti-Discrimination Agency. 

The final decision was delivered by the Stockholm Administrative Court of Appeal in 

December 2012.858 Interestingly, while the prohibition to save sex cells in the light of the 

sterilisation precondition had been tried – and approved – by the same court some years 

earlier,859 it came to recognise the infertility precondition as a violation of human rights.  

The main lawyer, Burman, described her engagement with the rights discourse as a careful, 

conscious choice: 

This was the first case I litigated based on the ECHR, and then I had previously 
worked in court, and there, one was taught that everyone invoking the ECHR were 
querulants. You could not take [them] seriously – so we have discussed whether we 
can invoke it in many other cases – because there is a risk that one dilutes these rights, 
if one uses them out of context, without substantiation, or in questions that are pulled 
too far. But we thought that this was such a grave infringement, so here it was evident 
that we should invoke both the ECHR and the Government Act. […] one has to make 
a proper legal investigation, so that one really can connect it to the Convention. And 
that is probably the limitation, there are not that many decided trans rights questions, 
for example, but then one has to argue for parallels or comparisons, such as with the 
Romani women […]860 

 

Burman – a public interest lawyer specialised on rights pertaining to gender identity and 
                                                                                                                                                                                              
856  Westerlund, 16 September 2016. Translated from Swedish. 
857  Hägglund 2012. 
858 Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012). See also 

Förvaltningsrätten i Stockholm, 45723-10 (2012). 
859  Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 3413-04 (2005). The Swedish 

Supreme Administrative Court rejected the petition for a writ of certiorari in 2008. Regeringsrätten [the 
Swedish Supreme Administrative Court], 2751-05 (2008). 

860  Burman, 8 September 2016. Translated from Swedish. 
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sexual orientation – was hence well aware of the Swedish traditional scepticism to rights 

arguments, recent ECHR case law, as well as how to navigate around this tricky territory. Her 

knowledgeable engagement can be seen as a crucial resource for the victim group. 

The final decision by the Stockholm Administrative Court of Appeal considered the 

requirement to be a violation of three rights: i) the prohibition of forced physical interventions 

in the Swedish Government Act,861 since the sterilisation as a grave physical intervention was 

a condition to access legal benefits or rights; ii) the right to respect for private and family life 

in ECHR Article 8, as the intervention was an unjustified and irrevocable limitation of the 

right in question; and iii) the prohibition of discrimination in ECHR Article 14, as the 

sterilisation requirement only targeted transsexual people.862 In addition, the Court used its 

constitutional mandate863 to disapply the infertility requirement in the Gender Recognition 

Act.864 Soon after the final court decision, legislation was passed to officially erase the 

requirement.865  

The strategic litigation should be seen in the context of the developing Swedish legal system, 

where courts and judicial review have become more important. It should also be seen as a 

result of rights mobilisation and more inclusive constitutional and human rights. The 2012 

judgment cites a wide range of recently adopted international human rights sources – both 

inside and outside traditional legal source hierarchies – however without engaging with them 

in much detail. By referring to ECtHR practice (particularly Christine Goodwin v. the UK),866 

the Yogyakarta Principles,867 the EU Charter, WPATH868 and the CoE Commissioner for 

Human Rights,869 a general theme of trans rights development appeared. By utilising rights 

language, the judgment was similar to the fore-mentioned Bill that sought to abolish the 

sterilisation requirement.870  

 

                                                                                                                                                                                              
861 Regeringsformen [Government Act] (1974:152), Chapter 2 Section 6. 
862 Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012). In the first 

instance, ECHR Article 14 was not considered. Förvaltningsrätten i Stockholm, 45723-10 (2012). 
863 See 4.1 An Internationalising Legal Culture. 
864 Regeringsformen [Government Act] (1974:152), Chapter 11 Section 14. Kammarrätten i Stockholm 

[Stockholm Administrative Court of Appeal], 1968-12 (2012).  
865 Swedish Government Bill Prop. 2012/13:107; SFS 2013:405. 
866 ECtHR, Christine Goodwin v. the United Kingdom (2002). 
867 International Commission of Jurists 2007. 
868 WPATH 2012. 
869 CommDH/IssuePaper(2009)2. 
870 Swedish Government Bill Prop. 2011/12:142. 
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4.3	State	Responsibility,	Responsiveness	to	Rights	Claims	and	

Remedial	Standards	

Having explored the Swedish practices of involuntary sterilisation and castration in the 

former section, this part investigates victims’ struggles for remedies and state response. The 

focus is on compensation to direct victims871 as the epicentre of domestic remedial debates. 

	

4.3.1	State	Responsibility	and	the	Marginalised	

In 1997, journalist Maciej Zaremba published a series of articles in a major Swedish 

newspaper,872 initiating a large public debate about the Swedish sterilisations in 1935–1975.873 

Prior to this, the sterilisation laws had not been hidden or forgotten, but were, in fact, 

critically researched and reported.874 What initiated the great debate in 1997 was the coupling 

of the oppressive practices with the Swedish social democratic welfare state, seemingly so 

contradictory to the country’s excellent international reputation.875 In the words of the main 

investigator of the later Sterilisation Committee, the late Carl-Gustaf Andrén, the Swedish 

(Social Democratic) Government of 1997 was facing a difficult situation in terms of negative 

international publicity: 

[…] but then The Times dealt with it, and made the occasion almost a bit of a 
triumph... ‘look at Sweden, which is so nice, look at what they have done... these 
Social Democrats’… And then [the news] spread over the world […] and then 
journalists worldwide started to get interested. And came to Stockholm. And then [the 
Swedish Government] finally had a meeting. They had had a meeting on Friday, when 
[Margot Wallström, the Swedish Minister for Social Affairs at the time] called me... 
because they had all of these journalists who were supposed to get an answer: ‘Is it 
true? How will you manage this?’ And then the old Swedish model is: make a state 
investigation.876 

 

                                                                                                                                                                                              
871 This means that indirect victims, persons in close relationships to the direct victim who have suffered harm 

particularly through intervening to assist direct victims in distress or prevent victimisation, are not mainly 
in focus. In Swedish liability law, secondary victimisation is rarely compensated due to strict rules 
governing this type of third-party damage (tredjemansskada).  

872  Zaremba 1997a; 1997b. 
873 Liljeborg 2009. 
874 See, for example, Tidningarnas Telegrambyrå 1986a; 1986b; 1987a; 1987b; Broberg & Tydén 1991; 

Dahlgren 1986; Lindquist 1991; Sprengel 1987a; 1987b; Sprengel & Dahlgren 1986.  
875 Andersson 1997; Axelsson 1997; Broberg & Tydén 1998. This was also mentioned in my interviews with 

Persson, 20 September 2016; Andrén, 20 September 2016; Lindquist, 13 September 2016; and Zaremba, 13 
September 2016. 

876  Andrén, 21 September 2016. Translated from Swedish. 
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The immense attention called for action. In 1997, the Government established an independent 

investigation team of lawyers, historians and physicians in 1997 to look into and report on the 

implementation of the 1934 and 1941 sterilisation laws.877 A Compensation Act was created in 

1999.878 Moreover, as satisfaction for the victims, two public apologies were issued in 1999 

and 2000, one general and one specifically focusing on the vulnerability of Romani/travelling 

people.879 The remedies were given as a package, with financial compensation in the centre. 

A parallel development to the newfound interest in the Swedish sterilisations was the 

awakening human rights engagement with involuntary sterilisation at the international level. 

The CEDAW Committee, followed by other UN treaty bodies, had started to pay attention to 

involuntary sterilisation as violence against women in the early 1990s.880 It is nevertheless 

fascinating to notice the lack of international human rights interventions, recommendations or 

commentaries regarding Sweden despite the attention at the time. Such recommendations 

were, for example, made by the CERD Committee with reference to Peru in 1999 and by the 

Human Rights Committee with reference to Japan in 1998. 881  The absence of such 

international remarks should, however, be seen against the Swedish Government’s swift 

response to the 1997 scandal, and the lack of civil society or victim organised activism – and 

a consequential lack of, for example, shadow reports to supranational bodies – is important. 

The establishment of the 1999 Compensation Act was the outcome of limited regulation of 

public liability in domestic law. In order to better understand the circumstances in which the 

compensation scheme was adopted, I regard it necessary to dedicate a few words to the 

context.  

Before public liability was introduced with non-retroactive force in Swedish law through the 

1972 Liability Act, the only legally viable claim to access compensation for victims of 

involuntary sterilisation according to the 1941 Sterilisation Act was to base their claims on 

the individual liability of authority representatives for the wrongful application of the 

sterilisation legislation. For example, for utilising illegal coercion and pressure to forge the 

                                                                                                                                                                                              
877 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999; 2000a; 2000b. 
878 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332). Compensation was considered the main remedy already at the outset of the 
investigation. Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 10. 

879  Persson, 20 September 2016. See also Swedish Government Letter Skr. 2000/01. 
880 See 3.2.1 The 1990s: Forced Sterilisation as Violence against Women. 
881  CERD/C/304/Add.69 (1999): Para 19; CCPR/C/79/Add.102 (1998): Para 31; 3.2.1 The 1990s: Forced 

Sterilisation as Violence against Women. 



 

 138 

signature of the patient in cases in which the patient’s consent was necessary.882 The 

introduction of public liability in the 1972 Liability Act also made it possible to target the 

state, rather than the individual public employee, as the addressee of the claim.883 After 1975, 

when the 1941 Sterilisation Act was abolished – since abolition of legislation was necessary 

for such public liability claims to be made – victims of involuntary sterilisation could hence, 

in theory, turn to the courts, claiming public liability based on the legislation as wrongful 

parliamentary decision-making.  

Statutory limitation also comes into play here. According to the general rule, claims for 

damages have to be presented within 10 years after the grounds for the claim have arisen.884 

This time is counted from when the tortious act was committed, which would arguably be the 

surgical intervention.   

Despite being legally possible,885 victims of involuntary sterilisation have not presented 

liability claims in court.886 Instead of turning to the courts, possibly because of statutory 

limitations, liability restrictions or limited legal knowledge and awareness, some people 

directed their claims directly to the Government. From 1980 to 1999, the Government 

received 38 applications for compensation from people who had been sterilised.887 In 16 of 

these cases, i.e. less than half, it provided compensation ex gratia. The compensation was 

based on tort practice ‘for similar damages’,888 generally around the value of 50,000 Swedish 

                                                                                                                                                                                              
882  However, it is necessary to keep in mind that mild coercion was encouraged in authority guidelines of the 

time. See Kungliga medicinalstyrelsen [The Swedish Royal Board of Medicine] 1939; 1943; 1947. 
883 According to Skadeståndslag [Liability Act] (1972:207), Chapter 3 Section 2. 
884 Preskriptionslag [Statutory Limitations Act] (1981:130), Section 2. The law is retroactively valid. In cases 

of indemnity, including in the exercise of public authority, the ground of the claim arises at the time the 
tortious act was made. The period of limitation can be broken in three ways: i) by the debtor paying the 
debt of the monetary claim, or otherwise recognising it; ii) by the debtor receiving a written claim or 
reminder of the debt by the creditor; or iii) by the creditor initiating a legal procedure against the debtor 
concerning the debt. See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 
81–2; Preskriptionslag [Statutory Limitations Act] (1981:130), Section 5. 

885  For a long time during the 20th century, moreover, there were no rules about strict liability in health care, 
affecting the possibilities of claiming liability for abuse in the medical setting. 

886 The 1999 Government investigation of the implementation of the 1934 and 1941 laws does not contain 
information about victims turning to courts to claim public liability. Socialdepartementet [The Swedish 
Ministry of Health and Social Affairs] 1999. The same tendency is visible also when it comes to other types 
of widespread historical abuse in Sweden, such as the maltreatment of children in foster homes and state 
institutions during the 20th century. See Socialdepartementet [The Swedish Ministry of Health and Social 
Affairs] 2011; Swedish Government Bill Prop. 2011/12:160; Socialutskottet [The Swedish Parliamentary 
Committee on Health and Welfare] 2012/13:SoU24; 2012/13:SoU3; Lag om ersättning på grund av 
övergrepp eller försummelser i samhällsvården av barn och unga i vissa fall [Act on Compensation for 
Abuse or Negligence in State Social Care of Children and Youth under Certain Circumstances] (2012:663). 

887 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 188.  
888 Ibid, however not further specified. 
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Krona (around 4,800 Euros) in 1999.889 Compensation was paid only in cases in which a 

formal error was found, most commonly, where the signature of a legally capable person was 

missing.890 Importantly, ex gratia was hence paid in cases in which the law had clearly been 

violated, in other words, cases which could have been presented as viable legal claims for 

damages at the time of the intervention.891 

Zaremba, who brought Swedish sterilisations to the attention of international media, described 

the relationship between victims and public authorities prior to the 1997 scandal in words that 

highlighted the contemporary void of rights thinking: 

[…] a Swede does not take the state to court. Now they do, but then it was almost 
unthinkable. They went to the Government. […] And [the Government] rejected a 
couple of these compensation claims with the argument that ‘this happened in the 
name of the law, it was a democratically made decision, and a democratic decision 
that leads to a certain law, cannot, so to say, by definition lead to compensation’. That 
is how they thought then.892 

 

Lindquist, who met victims through his research, helped some of them to write letters to the 

Government in the beginning of the 1990s, before the establishment of the 1999 

Compensation Act.893 In my interview with him, he reported similar attitudes among the 

authorities: 

The Minister of Social Affairs was pretty arrogant, like ‘yes, you are so kind to deal 
with this issue, but you have to understand that it is not possible, everything was 
according to the laws, rules of the time, so it was completely correct. Yours sincerely’ 
…in that style.894 

 

The sterilisation investigation considered the possibilities for victims to present legally viable 

claims of public liability to be highly limited, particularly because of statutory limitations and 

the late introduction of the concept of public liability in the domestic legal order.895 The 

investigative team did not draw a line between the involuntary sterilisations that were 
                                                                                                                                                                                              
889 Ibid. 
890 Ibid.  
891  In the absence of court cases, there is one exception: one applicant – dissatisfied with the ex gratia 

compensation amount – tried to claim a higher amount before the administrative courts. Tidningarnas 
telegrambyrå 1987a; 1987b. I have searched for the case in the yearbooks of the Swedish Supreme 
Administrative Court, contacted the Swedish National Archives and a lawyer who represented two 
sterilised women before the authorities, and asked Runcis and Tydén, but without luck. The lack of 
subsequent media reports suggest, however, that the case was rejected. 

892  Zaremba, 13 September 2016. Translated from Swedish. 
893  Lindquist, 13 September 2016. 
894  Ibid. Translated from Swedish. 
895  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 139. 
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permissible by contemporary legislation and those that constituted authoritative abuse of the 

legislation. Neither did the investigation ponder upon whether the sterilisations might have 

been violations of international human rights law or international criminal law – and what 

implications this would have for prescriptibility.896 Motivated by the difficult situation that the 

victims were in – that existing possibilities for the victims to access compensation were 

legally restricted, costly and lengthy – the Government decided that ex gratia compensation 

legislation was warranted, however, 897 simultaneously limiting other groups from using the 

law to access compensation. Such a restriction was thought to prevent the law from setting a 

precedent, and hence, not substantially change Swedish liability law.898 Being the first law of 

its kind in Sweden, the sterilisation investigation leading up to the 1999 compensation scheme 

made comparisons to remedial practices regarding historical injustices in other countries: 

Norway, Denmark and Canada.899 The report pointed out that there was a wide range of 

national compensation practices and legal traditions regarding compensation (amounts), 

ultimately finding little guidance.900 

The same report, recommending the establishment of an ex gratia compensation scheme, was 

quickly translated into a Government Bill 901  and approved unaltered as legislation. 902 

According to this extraordinarily established law, all direct victims that were alive and could 

prove that they were involuntarily sterilised according to the 1934 or 1941 sterilisation laws, 

or before 1976 without legal ground, had the right to financial compensation. The sterilisation 

was considered involuntary if the applicant: i) was a legal minor or legally incapable at the 

time of sterilisation; ii) had not signed the sterilisation application or consented to it; iii) was 
                                                                                                                                                                                              
896 See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999. 
897 According to the state investigation, an alternative to a compensation law could have been that victims 

claimed public liability in general courts, with the state abstaining from referring to the liability claims as 
statute-barred. However, the investigation team considered the disadvantages of this alternative remarkable 
and obvious: legal insecurity concerning public liability; difficulties relating to evidence requirements; 
financial risks and costs for legal assistance and lengthy legal processes. Hence, being faster, cheaper and 
involving a more certain outcome, a legislated compensation scheme was considered a better alternative. 
Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 139. 

898 ‘The proposition to compensation presented hence involves significant departures from current legal 
principles of public liability. The proposition can therefore in the future not be invoked by other groups 
who might claim liability of the state’. Swedish Government Bill Prop. 1998/99:71: 9. 

899  The report looked into Norwegian compensation practices to victims of eugenic sterilisations, lobotomies 
and radiation damages; the Danish cases of eugenic sterilisations and one court case of compensation for 
sterilisation as a result of medical malpractice; as well as the Canadian practices of eugenic sterilisation in 
Alberta, the court case Muir v. Alberta. See Socialdepartementet [The Swedish Ministry of Health and 
Social Affairs] 1999: 94–101; Alberta Court of Queen's Bench, Muir v. Alberta (1996); 1.5 Changing 
Discourse: Mobilisation, Changed Values and Remedies. 

900 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 144. 
901 Swedish Government Bill Prop. 1998/99:71.  
902 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332). 
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institutionalised at the time of sterilisation; iv) was sterilised on the grounds of being mentally 

ill, feebleminded or epileptic; v) was sterilised as a requirement by the authorities to enter into 

marriage, to have an abortion, or to receive other public support; or iv) consented to 

sterilisation because of general negligence or inappropriate influence of an authority.903 These 

categories were established in order to minimise the burden of proof for the applicants who, in 

order to access compensation, had to fill in a form indicating where and when they were 

sterilised, authorising the administrative officials to find their medical journals indicating 

sterilisation. The journals were then used as the main evidence.904  

The rest of the fore-mentioned public sterilisation investigation historically mapped and 

evaluated ethical principles to avoid similar practices in the future.905 The reports included 

analyses of the sterilisation files;906 the access to contraception, sterilisation and abortion in 

the relevant period;907 the implementation of the sterilisation laws in medical practice;908 and 

in-depth interviews with nine sterilisation victims.909 Moreover, an exhaustive historical 

study,910 and a special issue of Scandinavian Journal of History about the sterilisations, were 

published.911 These publications can be understood as ‘verification of the facts and full and 

public disclosure of the truth’, a form of satisfaction,912 but were, as such, disconnected from 

the design of the compensation scheme.913  

Individual financial compensation was formulated as the primary remedy and got most of the 

public and mass media attention. In my interview with leading investigator Andrén, he 

described this uneven and inconsistent attention in the following words: 

[…] when the [investigation leading to the 1999 Compensation Act] was released, 
then we had a press conference at Rosenbad [the seat of the Swedish Government] and 
it was filled to the brim with people. Three TV channels were there to record, and 
[there were] a lot of questions. When [the historical investigation] was released, which 
was the one that would go through all the interesting history and what the reasons 
[were] and how to view the future, there were four people. They were not interested. 

                                                                                                                                                                                              
903 Ibid, Section 2. 
904  Persson, 20 September 2016; Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 

1999. 
905 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2000a; 2000b. 
906 Eivergård & Jönsson 2000. 
907 Hagenfeldt 2000. 
908 Bukowska-Jakobsson et al 2000. 
909 Lomfors 2000. 
910 See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2000a; Tydén 2002.  
911 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2000b. 
912  A/RES/60/147 (2006), Article 22(b). 
913 As they were published after the establishment of the compensation law. See Socialdepartementet [The 

Swedish Ministry of Health and Social Affairs] 2000b. 
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But THE MONEY. Oh yes, bang!914 

 

The compensation, sterilisation investigation and efforts to redress the victim group hence 

gave rise to some media interest. The mass media focus was not, however, picked-up by 

victims in terms of collective mobilisation for remedies. The victims remained unorganised, 

even though the investigation provided them with descriptions of common grievances and 

reports which could have formed a solid basis for further mobilisation. The victims’ external 

silence and lack of organisation can, on the one hand, be traced back to the physical, mental 

and emotional suffering and trauma that the interventions inflicted, to the social stigmatisation 

and shame and/or the long time period that had passed between the interventions and the 

remedies.915 The lack of mobilisation can also, on the other hand, be interpreted as the victims 

being satisfied with the remedies, indicating a lack of mobilising grievances. 

Officially, the voices of the victims were only included in the public reports of the 

investigation through annexed interviews.916 Nevertheless, this is not to say that victims were 

unheard by the investigative team. Interviewing the main investigator Andrén and the 

secretary (and later Deputy Chair of the Sterilisation Compensation Committee) Leif Persson, 

they informed me about their personal contact, through telephone and letter exchange, with 

hundreds of victims (300–400 each) to hear their stories and answer questions and concerns. 

Persson’s words are illustrative of the feelings of shame and stigmatisation that many victims 

had to overcome to contact the authorities, which might also provide insight into the reasons 

behind their lack of organisation for access to justice and remedies: 

So, when the investigation was made, when there was more information about it, and 
then afterwards, [the victims] called and asked, and were scared to death that it would 
become official. And many said that ‘I don’t dare to apply for compensation if this 
will become [public]... because I have not told anyone... How do you do with the 
compensation? Do you send a letter home?’ ‘Yes, we send an anonymous letter’ […] 
We were very careful with compensation, it was a regular, white envelope. And the 
compensation, how it was paid, was up to the individual to decide: if they wanted it 
anonymously on an account, they could get it. Because many did not have the 
courage, they did not want to tell their relatives that this had happened to them, they 
were ashamed. And […] that was the reason why we made everything confidential.917  

                                                                                                                                                                                              
914  Andrén, 21 September 2016. Translated from Swedish. 
915  For victims’ harm, see Lomfors 2000. 
916  Lomfors 2000. Lomfors chose the interviewees based on representativeness and availability. She thought a 

good balance between victims’ accounts and historical and legal investigation was struck in the Swedish 
sterilisation investigation, as it is ethically problematic to expose personal stories in a state investigation. 
Lomfors, 8 September 2016. 

917  Persson, 20 September 2016. Translated from Swedish. 
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The compensation was a fixed sum of 175,000 Swedish Krona (approximately 16,600 Euros) 

for non-pecuniary damages. 918  The compensation was individual and could not be 

transferred.919 In case of the death of the direct victim, the compensation could only be granted 

to the estate if the decision had been communicated to the applicant before their death.920 

Hence, victim definition was strictly limited to direct victims and did not take into 

consideration successors, spouses, children or other possible indirect victims. No pecuniary 

damages for loss of income or other financial harm were concerned, as the investigation 

assumed sterilisations generally not to have an effect on the work and career possibilities of 

the sterilised – even though victims’ stories suggest otherwise. 921  The investigation 

emphasised the continuity of a ‘Nordic compensation tradition’, generally abstaining from 

punitive damages.922 According to the expert member on liability law in the investigation 

team, Bertil Bengtsson, such Nordic compensation traditions (and amounts) are connected to 

universal social insurance systems and state social security,923 warranting less reliance on 

liability through damages. 

Regarding the compensation amount, the sterilisation investigation concluded that the 

compensation should amount to at least the compensation given to victims of involuntary 

infertility through accident or crime according to semi-official insurance schemes for 

disability compensation, which at the time amounted to around 110,000 Swedish Krona 

(around 10,500 Euros). The investigative team saw a need to increase this amount – 

compensating objective bodily harm – to further compensate the subjective suffering that the 

sterilisation victims experienced through the often arbitrary application of the sterilisation 

laws.924 There was also a symbolic need to show that the state did not share the values that the 

                                                                                                                                                                                              
918 This amount was also in line with what most sterilisation victims who had turned to the Government, or 

directly to the investigation team after the public debate, had claimed, generally requesting a sum between 
50,000 and 200,000 Swedish Krona (approximately 4,800 to 19,000 Euros). In some exceptional cases, the 
victims asked for more, even a couple of million Swedish Krona. Socialdepartementet [The Swedish 
Ministry of Health and Social Affairs] 1999: 147–8. 

919 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 
Circumstances] (1999:332), Section 3(3). 

920 Ibid, Section 3(4). 
921 Victims have described financial loss as a result of the stigmatisation, marginalisation and social and 

psychological difficulties caused by the involuntary sterilisation. Lomfors 2000.  
922 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 147–8. In the Nordic 

countries, the level of compensation for non-pecuniary damages is generally low. See Carlsson 2008: 637. 
923  Bengtsson, 31 August and 1 October 2016. 
924 As the laws often were applied outside their letter. Socialdepartementet [The Swedish Ministry of Health 

and Social Affairs] 1999: 147–8. 
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1934 and 1941 sterilisation laws were based on.925 The investigative team thought that this 

additional amount should be comparable to non-pecuniary compensations in serious 

crimes,926 and somewhat higher than the ordinary non-pecuniary damages for aggrievement in 

court cases of rape at the time, 50,000 Swedish Krona (4,800 Euros).927 The analogy between 

involuntary sterilisation and rape was, quite remarkably, not more specifically motivated.928 

Asking three of the members of the investigation team – Andrén, Persson and Bengtsson – 

about the comparison, they all indicated that both involuntary sterilisation and rape were 

serious violations of personal integrity.929 Persson highlighted that apart from this similarity, 

the former was seen as more serious, given its permanent consequences.930 

The 1999 Compensation Act was established on the basis of political goodwill, not legal 

obligation. Interestingly, as highlighted earlier, the sterilisation investigation did not evaluate 

whether the practices were a violation of international law, but only made a vague reference 

to regional and international human rights treaties which ‘might have had an importance’ – 

without further specification.931 Rights protected in the constitutional Government Act were 

not discussed either. When asked about the lack of in-depth engagement with questions of 

state responsibility, afore-mentioned Bengtsson and Gunnar Broberg (both members of the 

investigative team) pointed at the precedence of the compensation scheme, the consensus 

among the team that compensation should be paid,932 and the late development of rights 

discourses in Sweden.933 Persson highlighted that an external researcher was contracted for the 

international human rights treaty description,934 effectively further marginalising in-depth 

discussions on rights and state responsibility.  

The reluctance of Swedish authorities to emphasise international legal obligations or domestic 

rights should be understood against Swedish legal culture, as well as the fear of the authorities 

to open a ‘Pandora’s box’, possibly facing extensive responsibility. Engaging in such legal 

obligations would not only possibly challenge the self-image of the human rights friendly 

                                                                                                                                                                                              
925 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 147–8.  
926 Here, the highest amounts are normally awarded in cases of sexual crimes against children. 

Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 89. 
927 Ibid: 145–8. 
928  See Bengtsson’s attached statement on the difficulty of determining fair compensation for the victims. 

Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 181. 
929  Andrén, 21 September 2016; Bengtsson, 1 October 2016; Persson, 20 September 2016. 
930  Persson, 20 September 2016. 
931 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 106. 
932  This point was particularly emphasised by Bengtsson, 23 November 2018. 
933  Bengtsson, 31 August 2016; Broberg, 20 September 2016.  
934  This was done by Gudmundur Alfredsson. Persson, 20 September 2016. 
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state, but also point out possibilities of claiming state liability for individuals beyond the 

state’s control. The language of rights is theoretically and ideally powerful: as legal claims, 

state remedies can no longer be seen as charity, and terms of accountability are put in the 

hands of the public. In legal mobilisation terminology, the state engaging with a rights 

framework which might facilitate grievance formation and frame alignment in terms of rights. 

The applications for compensation were tried by a specially-established Sterilisation 

Compensation Committee, active from 1999 to 2002.935 The Committee received applications 

from 2,042 individuals and 1,591 of these received compensation according to the 1999 

Compensation Act. 936 Some people made several applications, there being no appellate 

instance.937 Considering that the number of people who had been sterilised according to the 

1934 and 1941 laws was very high – 62,888 – the number of people who received 

compensation was considerably low (2,5 per cent). The applications came from 1,521 women 

and 521 men.938  

Why did so few victims apply for compensation? Reasons for the low number of applications, 

speculated upon by the Sterilisation Compensation Committee, could be the death of the 

direct victims (many victims were born in the 1920s and 1930s), old age and illness, lack of 

access to information about the compensation scheme (despite nation-wide information 

campaigns), inability to file compensation claims, and emotional distress.939 Moreover, it is 

possible that the prevalence of involuntary interventions was overestimated in the first 

place.940 Other possible reasons for the low number are a general distrust in the state, 

enunciated in fear of the official nature of the procedure and of sharing personal details with 

the authorities and feelings of humiliation. Returning to the state, applying for compensation, 

rather than the state providing such ex officio was, for some victims, an experience of 

recognition and relief;941 but for others, one of pain and shame.942  

                                                                                                                                                                                              
935  Applications after 2002 were handled by the Swedish Ministry of Health and Social Affairs. Persson, 20 

September 2016. 
936 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2004. 
937 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332), Section 9. 
938 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2004: 7. This means that 74 per 

cent of the applicants were women and 26 per cent were men. Around 80 per cent of the applications by 
female and around 73 per cent by male victims were approved. Effectively, around nine per cent of 
sterilised men were compensated, and around two per cent of sterilised women.  

939 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2004: 6–7. 
940 Ibid. 
941 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 149. 
942 These thoughts were expressed by victims in their communication with historian Maija Runcis. Maija 

Runcis, 7 May 2015. Truth-telling in form of cross-examination can be painful for victims of violence in 
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4.3.2	State	Responsibility	and	the	Sexually	Dangerous 

Involuntary castrations in Sweden according to the 1944 Castration Act were outlawed 

through the abolition of the law in 2013. There has been a complete lack of remedies to this 

group and a void of civil society engagement. Similar to the sterilisation victims, it is likely 

that many castration victims are by now dead, old and/or ill, which explains eliminated or 

decreased possibilities for them to engage in remedial struggles. An additional factor, not to 

be underestimated, is severe social and personal stigma: being labelled as deviant, possibly 

convicted, and castrated.943 Victims’ experiences and harm have not been documented as the 

topic has been given little attention in Swedish public, political and legal debates.  

The legal enforcement of involuntary castrations and the fact that castrations were sometimes 

used as an alternative to sterilisations were points addressed by the public investigation which 

looked into the sterilisation laws.944 It highlighted that the similarities in the use of coercion 

were reasons to investigate whether to also compensate the victims of involuntary 

castration.945 However, so far there have been no further investigations nor extraordinary 

compensation laws. The 1999 compensation scheme granted compensation only to victims of 

the 1934 and 1941 sterilisation laws and people who were sterilised by the authorities before 

1976 without legal support.946 Since castrations were backed by the 1944 Castration Act, the 

1999 law hence explicitly excluded victims of involuntary castration. While the 1944 

Castration Act was abolished through rights language in 2013,947 questions concerning public 

responsibility have never officially been raised. 

To date, there have been no liability claims in the courts about involuntary castrations in 

Sweden.948 Neither are there known cases of victims of involuntary castration turning to the 

authorities with compensation claims.949 There has in general been a void of organised civil 

society mobilisation for access to justice and remedies.  

                                                                                                                                                                                              
disadvantaged positions. See Rubio-Marín 2009b: 5; A/HRC/14/22 (2010): Paras 34–5.  

943 This stigmatisation can be paralleled with the stigmatisation of e.g. victims of sexual violence. See Rubio-
Marín & De Greiff 2007: 322–3; Walker 2009: 43.  

944 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 23; Socialdepartementet 
[The Swedish Ministry of Health and Social Affairs] 2000b: 46–8.  

945 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 23. 
946 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332), Section 1. 
947 Swedish Government Bill Prop. 2011/12:142. 
948  A search in November 2017 on the database Karnov, covering Swedish case law from 1900, indicated that 

no cases of castration according to the 1944 Castration Act were brought before Swedish higher instance 
courts until the date in question. The first instance court judgments are only covered since 2009. 

949 See Ågren, 26 November 2015; Vilenius, 26 November 2015. 
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Even though the implementation of the Castration Act changed in the 1960s, the legislative 

provision rendering possible involuntary castration was valid until 2013. Similar to 

sterilisation, the legal regulations on public liability greatly limited the possibilities for 

victims to raise claims based on public liability for damages until the law was abolished. 

Sweden has not been internationally reproached for its castration legislation. The 1944 

Castration Act has also escaped a similar public scandal that the 1934 and 1941 sterilisation 

laws caused in the late 1990s. Due to the lack of legal possibilities and almost complete 

absence of investigation and attention from the authorities, victims are unlikely to have had 

the necessary legal knowledge to even consider raising legal claims or to communicate their 

concerns to the authorities. The lack of victim mobilisation has ultimately contributed to the 

reluctance of the state to issue remedies ex officio. 

	

4.3.3	State	Responsibility	and	Trans	People 

In recent years, a hot topic in Swedish public discussion has been compensation to victims of 

involuntary sterilisation according to the 1972 Gender Recognition Act. Many victims, who 

were young when they underwent the required sterilisation, are today in reproductive age and 

some of them express wishes to have biological children.950 The sterilisation condition has 

also brought other harm for trans individuals, as some have refrained from or postponed legal 

gender recognition because of the sterilisation requirement, causing multiple problems in their 

daily lives.951 The problems posed by the sterilisation requirement have been voiced by 

victims, taking a greater place in mass media and public debates, and coming to the fore 

through civil society engagement and activism.952 This public statement of harm, often in 

rights terms, has contributed to bringing the issue of compensation to victims to the fore.953 

As mentioned earlier, public liability claims based on legislation cannot be made according to 

the 1972 Liability Act while the legislative norms in question are still in force.954 When 

legislation has been abolished or amended, such claims can however be made – also 

retroactively. A possibility to claim public liability for the infertility requirement in the 1972 

Gender Recognition Act hence appeared in 2013, when the requirement was abolished.955 An 

                                                                                                                                                                                              
950 Westerlund 2015. 
951 Tornkvist 2011. 
952 See Lundberg 2013; Sveriges Radio 2013. 
953 See RFSL 2015. 
954  Skadeståndslag [Liability Act] (1972:207), Chapter 3 Section 7. 
955 The legislative requirement was first invalidated by the Administrative Court of Appeal’s decision, and 
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active civil society engagement ensured that, as soon as liability claims were viable, they were 

raised before the Chancellor of Justice – a simplified, semi-judicial process of trying public 

liability.956  The plaintiffs numbered 142, later 161, of the victims, supported by civil society 

organisations RFSL and the Uppsala Anti-Discrimination Agency, later joined by trans 

activist organisations RFSL Youth, KIM and FPES. The trans victims hence benefited from 

completely different resources and opportunities than the other victim groups. For them, an 

organised civil society platform with international networks was driving the issue. The 

decision to legally mobilise in terms of rights and state responsibility was conscious and 

informed. The movement also benefited from the increasing importance of rights in domestic 

legal culture along with recent supranational legal developments in the field, such as 

emerging soft law and regional developments.957 Importantly, the victims were also aware of 

these legal frameworks and able to align their harm accordingly. 

The applicants claimed 300,000 Swedish Krona (approximately 28,500 Euros) before the 

Chancellor of Justice for non-pecuniary damages caused by involuntary infertility and the 

violation of physical integrity. The sum was based on references to the 1999 Compensation 

Act958 and ECtHR cases of forced sterilisation of Romani women.959 Some applicants also 

claimed additional damages for the unnecessary removal of internal organs. According to the 

applicants, the sterilisation requirement lacked justifiable grounds and amounted to a 

violation of the prohibition of torture and inhuman or degrading treatment or punishment in 

ECHR Article 3. Moreover, they considered it to violate the right to respect for private and 

family life in Article 8, and the prohibition of discrimination in Article 14, along with the 

prohibition of forced physical intervention in the Government Act Chapter 2, Section 6. The 

applicants considered the liable acts of the state to be the wrongful decision-making (the 

establishment of the sterilisation requirement) and the inaction of the legislator (the 

                                                                                                                                                                                              
later by the legislative amendment. It is likely that the entering into force of the judgment was enough to 
render the prohibition of liability claims based on legislation according to the Liability Act inapplicable, 
according to the practice of the Supreme Court. See Högsta domstolen [The Swedish Supreme Court], NJA 
1996, s. 370 (1996); NJA 2000, s. 637 (2000); NJA 2001, s. 210 (2001). 

956 In order to decrease the burden of the general courts, some state liability claims can be presented before the 
Chancellor of Justice. The Chancellor of Justice handles liability claims against the state in cases in which: 
i) there is no dispute at hand; ii) when it is clear that an error, establishing liability, has been made; and iii) 
where the individual has a legal right to compensation. See Förordning om handläggning av 
skadeståndsanspråk mot staten [Decree on the Administration of Liability Claims against the State] 
(1995:1301) Section 3; Lambertz 2008: 204. 

957  See 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans Persons? 
958 Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332). The sum in this earlier law was nominally lower, but the sums are comparable 
regarding inflation and consumer index developments.  

959 Particularly ECtHR, V.C. v. Slovakia (2011); N.B. v. Slovakia (2012); I.G. and Others v. Slovakia (2012). 
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negligence of the state to abolish the requirement) despite continuous evidence that the 

requirement was comparable to coercion.960 

In her decision, the Chancellor of Justice recognised that involuntary sterilisation can qualify 

as torture or inhuman or degrading treatment in ECHR Article 3, but that the sterilisations of 

trans people were carried out with informed, although not entirely free, consent. Not finding 

the sterilisations comparable to the ECtHR cases invoked – the coercive elements being 

different – she found no violation of Article 3. The Chancellor also stated that the 

sterilisations had been a limitation of the applicants’ private and family lives (Article 8), 

however justified, as the motive behind the law had been to protect the rights and freedoms of 

their children.961 Taking into consideration the dynamic interpretation of the Convention and 

the margin of appreciation, the Chancellor came to the conclusion that the sterilisation 

requirement had not been a violation of Article 8 when it was in force. The comparator 

claimed by the applicants – people undergoing medical treatment offered assistance to save 

reproductive cells – were, according to the Chancellor, different and incomparable. Hence, 

she found no violation of Article 14. She also sweepingly stated that the constitutional 

prohibition of forced physical intervention had not been violated when the requirement was in 

force. 962 Moreover, she stated that the 1999 Compensation Act was extraordinary, not 

precedentary, and could not be used as a ground for compensation claims by other groups.963 

Finally, she stated that claims concerning arbitrary interpretation by health care authorities 

should be directed to the county councils or municipalities. Doing so, the Chancellor rejected 

all the applicants’ compensation claims.964 

The 2014 decision of the Chancellor of Justice differs from the previously-described 2012 

administrative courts’ decision(s). 965  The administrative courts departed from a broad, 

universal notion of rights, evaluated according to current standards. The Chancellor, on the 

other hand, emphasised the historically dependent and changing notion of rights, resulting in a 

narrow interpretation and allowing for some relativism when looking at past practices. In my 
                                                                                                                                                                                              
960 Burman & RFSL 2013. 
961  Through ‘avoiding the complications that could follow if a child had a biological mother, who after 

amended gender status legally was a man, or a biological father, who legally was considered a woman’. JK, 
Decision No. 4243-13-40 et al (2014). 

962 Here, the Chancellor of Justice simply stated that ‘[...] of the same reasons that have been stated regarding 
the European Convention, a violation of the Government Act cannot be regarded as having taken place 
when the sterilisation requirement of the Gender Recognition Act has been implemented during the time 
period at hand on the applicants’. JK, Decision No. 4243-13-40 et al (2014). 

963 Swedish Government Bill Prop. 1998/99:71: 9.  
964 JK, Decision No. 4243-13-40 et al (2014). 
965  See Compulsory Sterilisation to Eliminate Threats to Family Relations. 



 

 150 

interview with her, former Chancellor of Justice Anna Skarhed highlighted that to determine 

liability (which was not the question before the administrative courts in 2012) the legal and 

social developments need to be taken into consideration to avoid evaluating past events 

according to current standards.966 Put in remedial terms, she considered the legislative 

amendment to be a sufficient remedy for the applicant’s harm, not warranting compensation. 

Losing the case before the Chancellor, the applicants were preparing to turn the battle for 

compensation to the general courts.967 However, before a lawsuit was turned in, the Swedish 

Government decided to pay compensation to the victims: a result of continuous, simultaneous 

civil society awareness-raising campaigns and lobbying. 968  The 2018 Act on State 

Compensation to People who Have Obtained Legal Gender Recognition under Certain 

Circumstances provides a legislative symbolic compensation based on ex gratia for the 

victims of involuntary sterilisation according to the 1972 Gender Recognition Act. 969 

According to the Compensation Act, which entered into force in May 2018, individual 

compensation of 225,000 Swedish Krona (approximately 21,400 Euros) 970  is paid to 

applicants: i) who are registered as having applied for amendment of legally registered gender 

between 1972 and 30th June 2013,971 and ii) whose application has been confirmed – i.e. 

people who have undergone sterilisation or have been otherwise infertile.972 Compensation is 

paid to all applicants who fulfil these criteria, covering also those who have been infertile for 

other reasons (for instance age) and people who have wished to undergo sterilisation.973 In this 

sense, the compensation does not take into consideration applicants’ subjective experiences. 

The travaux préparatoires of the law engage with the harm of the direct victims and mention 

the 2015 ECtHR case Y.Y. v. Turkey,974 the 2017 case A.P., Garçon and Nicot v. France.975 

They particularly highlight the similarity between the elements of coercion in the 
                                                                                                                                                                                              
966  Skarhed, 14 September 2016. 
967  Burman, 8 September 2016; Westerlund, 16 September 2016. 
968  Ibid. 
969  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a; 2017b; Swedish 

Government Bill Prop. 2017/18:64. 
970  Lag om statlig ersättning till personer som har fått ändrad könstillhörighet fastställd i vissa fall [Act on 

State Compensation for People who Have Obtained Legal Gender Recognition under Certain 
Circumstances] (2018:162), Section 2. 

971  I.e during the period when the law was in force. 
972  Lag om statlig ersättning till personer som har fått ändrad könstillhörighet fastställd i vissa fall [Act on 

State Compensation for People who Have Obtained Legal Gender Recognition under Certain 
Circumstances] (2018:162), Section 1. 

973   Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a: 64. 
974 ECtHR, Y.Y. v. Turkey (2015); Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 

2017a: 46. 
975  ECtHR, A.P., Garçon and Nicot v. France (2017); Socialdepartementet [The Swedish Ministry of Health 

and Social Affairs] 2017b: 15; Swedish Government Bill Prop. 2017/18:64: 15. 
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implementation of the 1972 Gender Recognition Act and the earlier sterilisations laws. The 

preliminary investigation for the preparation of the Compensation Act included meetings with 

trans civil society, and the investigators watched filmed interviews with the victims.976 The 

travaux préparatoires, while mentioning the European human rights framework, however 

carefully avoid, however, the question of whether the 1972 Gender Recognition Act and its 

implementation amounted to violations of international or domestic law.977 In fact, the travaux 

préparatoires emphasise that compensation is not paid for violation of rights, repeating the 

position of the Chancellor of Justice, pointing out that an ex gratia compensation is not the 

same as compensation based on public liability.978 The 2018 Compensation Act, hence, 

contains elements of redress without, however, recognising state responsibility. 

The travaux préparatoires assign some importance to the evolving domestic ex gratia 

compensation tradition but highlight that it is not precedentary.979 Such a compensation 

tradition is manifested in the 1999 Act regarding the earlier sterilisation victims,980 the 2012 

legislation concerning maltreated children in out-of-home state care, 981  and the 2016 

compensation scheme for people who suffer from narcolepsy as a consequence of pandemic 

vaccination.982 The travaux préparatoires here make two points: i) that the compensation 

amount should be comparable in size to the 1999 Compensation Act, and ii) that the amount 

should not be higher than the one given to the maltreated children (250,000 Swedish Krona, 

approximately 23,700 Euros), as compensation in these cases was only given in the most 

serious cases of maltreatment, involving sexual abuse and serious physical abuse.983  

The law is the first in the world to grant compensation to people who have had to undergo 

                                                                                                                                                                                              
976  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a. This was also pointed out 

by Sandegård, 15 September 2016; and Sundkvist, 3 October 2016. 
977  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a; 2017b; Swedish 

Government Bill Prop. 2017/18:64. 
978  Ibid. 
979  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a: 71–2. See also 

Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017b: 11; Swedish Government 
Bill Prop. 2017/18:64: 11. 

980  Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 
Circumstances] (1999:332). 

981  Lag om ersättning på grund av övergrepp eller försummelser i samhällsvården av barn och unga i vissa fall 
[Act on Compensation for Abuse or Negligence in State Social Care of Children and Youth under Certain 
Circumstances] (2012:663). 

982  Lag om statlig ersättning till personer som insjuknat i narkolepsi efter pandemivaccinering [Act on State 
Compensation for People Suffering from Narcolepsy after Vaccination for Pandemic] (2016:417). See also 
4.1.2 State Violations and Public Liability. 

983  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a: 71–2. See also 
Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017b: 11; Swedish Government 
Bill Prop. 2017/18:64: 11. 
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sterilisation to amend their legally registered gender.984 The law will be implemented until 

May 2020 and is administered by the Swedish Legal, Financial and Administrative Services 

Agency (Kammarkollegiet).985 The decisions can be appealed to the administrative courts.986 

Trans rights activist civil society welcomed the scheme which provided facilitated access to 

remedies than, for example, court procedures. Activists have, however, expressed wishes for a 

compensation scheme which provides a higher amount and is more inclusive,987 along with a 

public apology.988 

Three main conclusions can be drawn here. Firstly, the trans group, particularly in comparison 

to the two earlier groups, has been much more active in mobilising and litigating, framing 

their harm as a human rights violation. The group has benefited from the support of 

international networks, human rights organisations and legal experts – all important resources. 

Secondly, Swedish trans activism has taken advantage of the opportunities created by 

transnational and supranational normative rights developments regarding gender identity, seen 

in the continuous reference to important policy documents such as the 2007 Yogyakarta 

Principles.989 Finally, the struggle of this group is indicative of an emerging, increasingly 

complex, Swedish compensation tradition in the face of developing notions of rights and 

responsibility – expanding the notion of ex gratia and avoiding questions of public liability.  

 

4.3.4	Cross-group	Comparison		

Remedies to victims – and differences between different victim groups – have come to the 

fore in the Swedish case. The following table largely sums-up the situation: 

 

 

 

 

                                                                                                                                                                                              
984  RFSL 2017a. 
985  Lag om statlig ersättning till personer som har fått ändrad könstillhörighet fastställd i vissa fall [Act on 

State Compensation for People who Have Obtained Legal Gender Recognition under Certain 
Circumstances] (2018:162), Section 6.  

986  Ibid, Section 8. 
987  RFSL 2017b; FPES 2017. 
988  RFSL 2017b: 6. 
989  See 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans Persons? 
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 Group 1: Victims of 

involuntary 

sterilisation (1935–

1975) 

Group 2: Victims of 

involuntary castration 

(1944–2013) 

Group 3: Victims of 

involuntary 

sterilisation according 

to Gender 

Recognition Act 

(1972–2013) 

Restitution N/A N/A N/A 

Compensation Ex gratia upon 

application (175,000 

Swedish Krona; 16,600 

Euros) 

N/A Ex gratia upon 

application (225,000 

Swedish Krona; 21,400 

Euros) 

Rehabilitation N/A N/A N/A 

Satisfaction Public apologies, 

published state 

investigations 

N/A Limited investigation  

Guarantees of non-

repetition 

N/A N/A N/A 

 

The dissimilar remedial treatment of the victims depicted shows that the Swedish state has 

redressed the harm of different victim groups differently. For the first and third groups, it has 

depreciated the practices and provided remedies: public apologies (first group only), state 

investigations (more thoroughly for the first group) and compensation schemes (both groups). 

The compensation schemes have been the central form of remedy for both groups one and 

three – particularly three, as no other substantive remedies have been granted. Importantly, 

the Government has not recognised rights violations or state responsibility underlying its 

provision of remedies. With an emphasis on solidarity rather than liability, the reason for the 

victimisation of the groups becomes obscured. Regarding the second group, the state has not 

recognised any harm or violations, let alone state responsibility. 

The provision of remedies in the Swedish case can be considered international best practice at 

least keeping in mind: i) accessibility; and ii) recognition of harm for both trans and cis 

victims of involuntary sterilisations without discrimination based on gender identity. Firstly, 

establishing a compensation scheme, for example, through relaxed evidence requirements and 

lack of cross-examination, is a practice that recognises victims’ harm and the need to redress 
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them on both symbolic and material levels. Issuing legislation with clear, transparent and 

openly-framed criteria for victims increases remedial access. Moreover, benefiting from the 

ex gratia compensation scheme does not prevent victims from claiming compensation based 

on public liability in court in line with international best practice.990 Involuntary sterilisation 

being a common international practice, publicly accessible compensation schemes to victims 

nevertheless remains unusual, making Swedish practice an international benchmark. 

The Swedish travaux préparatoires assess involuntary sterilisation similarly when it comes to 

cis and trans. Doing so, they highlight that sterilisation in both cases was used inappropriately 

as a precondition to access rights and that none of the groups ‘easily accessed their rights’ and 

‘did not, in practice, have a real choice’ to be sterilised or not.991 With such reasoning, the 

travaux préparatoires also conclude that the two groups are ‘not different from each other in 

any decisive manner that should affect the compensation amount to a notable extent’.992 This 

equal understanding of harm and ‘equal and effective access to justice’,993 regardless of 

gender identity, is internationally unique.994 

In order to enrich the comparison and put the remedies in relation to domestic compensation 

standards, another group can briefly be brought in here. These are the victims of involuntary 

sterilisation due to medical malpractice, whose right to compensation is granted on an 

institutionalised basis through a national insurance system.995 This stands as a contrast to the 

three victim groups discovered in this chapter which have, at best, been provided with 

compensation through extraordinary legal means. This difference is officially motivated 

through the great dissimilarity in Swedish liability law between individual error and state 

decision-making996 and the current Swedish legislative protection of patients as a vulnerable 

                                                                                                                                                                                              
990  See Shelton 2015: 123. 
991  Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a: 70–1.  
992  Ibid: 71. 
993  A/RES/60/147 (2006), Article 11(a). 
994  And is also in line with the non-discrimination mandate of A/RES/60/147 (2006), Article 25. 
995 The compensation decision is first made by the individual insurance companies and can be taken to the 

Patient Claims Panel without cost, and/or to a general court, involving costs. The opinion of the Patient 
Claims Panel is advisory. The injuries caused by medical malpractice – both pecuniary and non-pecuniary 
damages – are covered according to the rules of the Patient Injury Insurance Act and the Liability Act. For 
the non-pecuniary damages of infertility, physical and/or psychological pain and suffering, there are semi-
official schemes provided by central insurance associations. See Skadeståndslag [Liability Act] (1972:207); 
Patientskadelag [Patient Injury Insurance Act] (1996:799); Svensk försäkring [Insurance Sweden], 
Medicinsk invaliditet [Medical disability]. 

996 The difference between victims of involuntary sterilisation through medical malpractice and the other 
groups mainly lies in that the other victims have been sterilised with legislative support, and the group at 
hand without. Error or negligence in the exercise of public authority is regulated under public liability in 
the Liability Act. See Skadeståndslag [Liability Act] (1972:207); Patientskadelag [Patient Injury Insurance 
Act] (1996:799). 
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group in cases of medical malpractice.997 The pecuniary and non-pecuniary damages in cases 

of involuntary sterilisation through medical malpractice are compensated through semi-

official compensation schemes based on no-fault liability, which regard infertility as a 0–30 

per cent disability, depending on the gender and age of the patient.998 The compensation is 

provided according to fixed tables which are determined annually according to the consumer 

price index.999 An example of monetary compensation in 2016 for complete infertility for a 

person who is 30 years old was 363,100 Swedish Krona (approximately 34,500 Euros).1000 

In the 1999 Compensation Act, the starting point was determined on the basis of prevailing 

insurance schemes.1001 Nevertheless, because of changed tables, the sums provided to victims 

of involuntary sterilisation due to medical malpractice have increased since then. Hence, even 

though the 1999 compensation scheme was designed to give a higher compensation to the 

victims of systematic state policies than victims of individual errors in medical practice, the 

amendments of insurance compensations in the 2000s has resulted in the opposite.1002 This 

becomes particularly problematic in the 2018 Compensation Act to trans people, as the 

compensation amount is far from the standard compensation for victims of medical 

malpractice. Hence, the reasoning of the travaux préparatoires – that the compensation 

should be in line with the 1999 compensation scheme, but not higher than 250,000 Swedish 

Krona – is a normative oxymoron.1003 This has also been picked up by RFSL, claiming that 

the compensation amount should be higher, referring to current compensation standards and 

that such sterilisation requirements violate the ECHR.1004 The Government has countered this 

claim by repeatedly highlighting the ex gratia character of the compensation, warranting a 
                                                                                                                                                                                              
997 The 1996 Patient Injury Insurance Act was established in order to improve the position of maltreated 

patients seeking compensation for their harm. There is a legal insurance obligation for public and private 
health providers to cover patient injuries. Hence, the individual who suffers an injury in health care that 
falls within the Patient Injury Insurance Act gets compensation through the health provider’s insurance. See 
Swedish Government Bill Prop. 1995/96:187; Patientskadelag [Patient Injury Insurance Act] (1996:799); 
Karlbom, 19 September 2016. 

998 Infertility as a patient injury, meaning the inability to have biological children without medical assistance, 
is counted as 0–30 per cent disability in Sweden. For women and men up to 50 years of age, infertility 
counts as 30 per cent disability. For women above 50, as 0 per cent. For men aged 50–65, as 15 per cent, 
and for men above 65, as 5 per cent. The disability scheme is constructed according to expected fertility, 
which explains the gender difference. See Svensk försäkring [Insurance Sweden], Medicinsk invaliditet 
[Medical Disability]: 13. 

999 See Trafikskadenämnden [The Swedish Traffic Injury Commission], Skadereglering [Harm Regulation].  
1000  This example is calculated on the basis of an applicant that is considered to have 30 per cent disability and 

who works after the infertility. The example was included in Socialdepartementet [The Swedish Ministry of 
Health and Social Affairs] 2017a: 23; Karlbom, 30 November 2015 and 19 September 2016. 

1001 See 4.3.1 State Responsibility and the Marginalised. 
1002 New tables apply for injuries that happened after 2002. See Trafikskadenämnden [The Swedish Traffic 

Injury Commission], Skadereglering [Harm Regulation]. 
1003  See Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a; 2017b. 
1004  RFSL 2017b. See also Alaattinoğlu 2017b. 
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different standard than compensation based on public liability.1005  

Grounding compensation on ex gratia has given the Government a possibility to redress 

victims without holding the state liable, seemingly making everyone happy. From a remedial 

perspective, however, the crucial question of state responsibility is circumvented. This raises 

questions. One relates to victim recognition, which is both symbolically and materially 

important for access to remedies, providing victims with further possibilities to raise remedial 

claims. A further question relates to the future of the proliferating, increasingly complex ex 

gratia compensations in Sweden, mushrooming in the restrictive domestic regulation and 

recognition of public liability. 

 

4.4	Discussion	

The Swedish case demonstrates a changing and globalising rights culture where rights have 

recently achieved a more important position, particularly through more active courts and 

judicial review. This development has also affected the liability culture, through courts 

recognising public liability for rights violations and an emerging ex gratia compensation 

tradition. The changing legal culture has provided not only legal, but also social and cultural 

scripts for rights claims. The involuntarily sterilised according to historical laws (group one) 

was the first group in the country to benefit from such ex gratia compensation legislation, 

adopted in reaction to public and international outrage, as an effort to amend violations of the 

past. The third group, the trans victims, have benefited from rights framing, legal and political 

opportunities and successfully mobilised resources. There is, however, nothing ‘automatic’ in 

this victim recognition and redress following from developing rights and liability cultures, 

manifested by the involuntarily castrated (group two) who have not received any remedies. 

Extra-legal factors have also played a role. The only victims who have mobilised in Sweden 

have been the trans victims. Benefiting from the recently emerging frame of supranational 

rights pertaining to sexual orientation and gender identity, these victims have successfully 

aligned. Domestically, they have repeatedly evoked national memory of the historical 

practices of involuntary sterilisation and underscored the similarities between the two groups. 

Furthermore, having access to resources such as civil society organisations, legal expertise 

and international contacts has facilitated grievance and identity formation in terms of rights. 
                                                                                                                                                                                              
1005  See, for example, Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017b: 11, 14; 

Swedish Government Bill 2017/18:64: 11, 14. 
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For the two other groups, such resources, opportunities and frames have been absent.  

When it comes to general perceptions of victims, groups one and three have particularly 

benefited from changing notions. This is true, for example, regarding women, people with 

disabilities or trans people. Mass media has played a big role in Sweden in framing 

sterilisations as oppressive and unjust, particularly with reference to the first victim group. 

The media scandal in 1997 here acted as a major remedial catalyser, particularly taking into 

consideration that victims in this group have generally refrained from mobilising. Regarding 

the involuntarily castrated, on the other hand, mass media has generally avoided the topic, and 

public views may not have changed significantly since the early-20th century regarding the 

victim status of the group, often portrayed as sexual offenders. Both the historical 

sterilisations and the trans sterilisations, moreover, have been used by media and political 

opposition to create pressure on the Government. Swedish Governments have, particularly 

with reference to the abolition of the infertility requirement in the 1972 Gender Recognition 

Act and the remedial of its victims, framed these actions as positive developments, presenting 

opportunities of positive publicity as a progressive state in terms of human rights. 

The comparison of the different groups renders visible the contextual embeddedness of rights 

and remedies. The trans victims are the only group that has explicitly utilised rights claims 

and rhetoric to hold the state accountable. Interestingly, even though the state has framed the 

2018 Compensation Act in terms of ex gratia, the trans group – because of the interventions 

being more recent in comparison to the other two groups – might also hold the most viable 

legal claims regarding public liability and prescriptibility if taken to court. 

 

 

 

 



 

 

 

 

 

 

 

 

[The Amnesty International Report] also led to that  

Norwegian authorities were faced with  

questions from abroad,  

it was like,  

’What are they doing in Norway?’1006 
 

 – Stein Wolff Frydenlund, 

Trans Rights Activist in Amnesty and FRI 

                                                                                                                                                                                              
1006  Frydenlund, 10 December 2016. Translated from Norwegian. 
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5	Norway:	‘Ethnic	Cleansing’?	

This chapter concerns involuntary sterilisation and castration in Norway. It begins by 

analysing Norwegian legal culture, particularly its connections between rights violations and 

state responsibility. After this, it depicts the introduction of legislation on sterilisation and 

castration in the 1930s and its later development. It also investigates the administrative 

requirement to be castrated as a precondition for legal gender recognition, developed in the 

1970s and abolished in 2016. The chapter subsequently looks into how remedial debates have 

– or, in some cases, have not – unfolded in the Norwegian context. Conclusively, the state’s 

different treatment of the victim groups is contextually and comparatively discussed.  

 

5.1	Rights,	Responsibilities,	the	National	and	the	

International	

In order to understand the domestic context surrounding involuntary sterilisations and 

castrations, it is necessary to first look into Norwegian legal culture, particularly regarding 

developing notions of rights and state responsibility.  

 

5.1.1	From	the	Constitution	to	International	Human	Rights	

May 17th, the celebration of the 1814 Constitution,1007 is the biggest national holiday in 

Norway. The Constitution is proudly the second-oldest constitution still in force in the world 

(after the US) and the oldest one in Europe1008 and has paved the country’s way towards 

sovereignty: from creating a national identity separate from Denmark, to subsequently 

securing regional autonomy and independence from Swedish rule (1814–1905), to later 

symbolising national resistance during the Nazi occupation (1940–1945).1009 In force for over 

two centuries, the Constitution has been amended over the years. The greatest reform, a large-

scale incorporation of rights, was made in 2014 to celebrate its 200th anniversary.1010  

                                                                                                                                                                                              
1007  Kongeriget Norges Grundlov [The Constitution of the Kingdom of Norway] 1814. 
1008  Wiklund 2008: 168–9. 
1009  Smith E 2003a. 
1010  See Amendment No. 628, 14 May 2014. For an extensive account of Norwegian constitutional history, see 

Gammelgaard & Holmøyvik 2015. The early versions of the Constitution only regulated some rights and 
freedoms, such as the freedom of the press, freedom from torture during investigation, the legality principle 
and property rights. See Smith E 2015. These were inspired by the French Déclaration des droits de 
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As a member of the UN since 1945 and the CoE since 1949, Norway is an active country in 

supranational rights arenas. Instead of opting for EU membership,1011 the country has chosen 

to be a close cooperative partner, as a member of the European Free Trade Association 

(EFTA)1012 and the European Economic Area (EEA).1013 Like Sweden, Norway has typically 

been early to sign and ratify international human rights treaties. Within the UN human rights 

framework, the CERD was ratified in 1970; the ICCPR and the ICESCR in 1972; the 

CEDAW in 1981; the CAT in 1986; the CRC in 1991; and the CRPD in 2013. In addition, the 

Rome Statute of the International Criminal Court was ratified by the Norwegian Government 

in 2000. Regionally, the ECHR was ratified in 1952; the European Torture Convention in 

1989: the CoE Framework Convention for the Protection of National Minorities in 1999; the 

CoE Convention on Human Rights and Biomedicine in 2006; and the Istanbul Convention in 

2014. Ratifying these international instruments, the country has not made any relevant 

reservations with reference to this thesis. Norway also has relatively few condemning 

judgments from the ECtHR, making it a good student when it comes to the fulfilment of 

human rights obligations.1014 The country is also, like its Nordic neighbours, highly ranked on 

many human prosperity indexes.1015  

Norway has a dualist relationship to international law.1016 Often an early ratifier during the 

20th century, as with Sweden, national and international law were, however, for long two 

separate worlds.1017 With more and more Norwegian cases appearing before the Strasbourg 

Court in the 1990s, 1018  however, the normative conflict of direct effect and lack of 

incorporation started to become a legal and political issue.1019 The first time international 

human rights were officially inserted into national legislation was through a 1994 
                                                                                                                                                                                              

l’homme et du citoyen from 1789. Wiklund 2008: 169.   
1011  EU membership has been voted down in two national advisory referendums, in 1972 and 1994. However, 

Norwegian legislation is largely harmonised with EU legislation. Wiklund 2008: 166.  
1012  Since 1960.  
1013  Since 1994.  
1014  Some of the important cases in which a violation of the Convention was found are for example ECtHR, 

Folgerø and Others v. Norway (2007); Tromsø and Stensaas v. Norway (1999); Hansen v. Norway (2014); 
Botten v. Norway (1996); Orr v. Norway (2008); Hammern v. Norway (2003); O v. Norway (2003); Vilnes 
and Others v. Norway (2013); Nunez v. Norway (2011); Sanchez Cardenas v. Norway (2007); Johansen v. 
Norway (1996); TV Vest AS and Rogaland Pensjonistparti v. Norway (2008); Lindheim and Others v. 
Norway (2012).  

1015 Perhaps most importantly first on the UNDP’s Human Development Index since the middle of the 1990s.  
1016  Wiklund 2008: 165. 
1017  See Vik & Skage 2018; Bruzelius 2008. 
1018  The jurisdiction of the ECtHR was not accepted until 1964. Vik & Skage 2018: 307. See also Norwegian 

Government Bill St.prp.nr. 83 (1951). 
1019  Two of the early cases are ECtHR, E v. Norway (1990); G and E v. Norway (1983). Even though the 

ECtHR did not find a violation of the Convention in any of these cases, the cases were not ignored by 
national authorities. See also Andenæs & Bjørge 2012: 79–128; Bruzelius 2008: 32.   
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constitutional amendment introducing a responsibility for the state to ‘respect and ensure 

human rights’.1020 A reference to specific legislation was made in the same section, declaring 

that treaty implementation shall be determined by normal legislation.1021 Such lex specialis 

was finally established through the 1999 Human Rights Act,1022 which incorporated the 

ECHR, the ICCPR and the ICESCR.1023 Through later incorporations, the current Human 

Rights Act also encompasses the CRC, the CEDAW and some of their additional 

protocols.1024 The third section of the Act regulates that in a case of conflict between the 

incorporated human rights instruments and national legislation, the first should prevail, the 

instruments consequently assuming a ‘semi-constitutional status’. The rights guarded by the 

1999 Human Rights Act hence have substantial legal importance in practice, even though the 

Act itself does not formally have the same legal status as the Constitution.1025 Human rights, in 

fact, appear to have taken centre stage in modern Norwegian legal culture. The Norwegian 

Supreme Court refers more and more to the ECHR.1026 In 2012, human rights became a 

constitutionally protected, foundational value, 1027  through the proclamation that the 

Constitution ‘shall ensure democracy, a state based on the rule of law and human rights’.1028 

Recent decades have hence brought the small Nordic dualist country closer to international 

legal normative frameworks. 

Why did it take so long for international human rights treaties to be incorporated after 

ratification?1029 Briefly, at least three factors played a big role. Firstly, similar to Sweden, it 

                                                                                                                                                                                              
1020  Kongeriget Norges Grundlov [The Constitution of the Kingdom of Norway] 1814, Section 110c. This was 

done through Amendment No. 675, 1994. See also Kontroll- og konstitusjonskomiteen [The Norwegian 
Parliamentary Committee on Scrutiny and Constitutional Affairs] 1994; Justis- og politidepartementet [The 
Norwegian Ministry of Justice and Public Security] 1993. 

1021  Ibid. 
1022 Lov om styrkning av menneskerettighetenes stilling i norsk rett [Act on Strengthening the Position of 

Human Rights in Norwegian Law], No. 30, 1999. 
1023 See Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 1999; Justis- og 

politidepartementet [The Norwegian Ministry of Justice and Public Security] 1993; Kontroll- og 
konstitusjonskomiteen [The Norwegian Parliamentary Committee on Scrutiny and Constitutional Affairs] 
1994; Norwegian Government Bill Ot.prp.nr. 3 (1998-1999). 

1024 More precisely, ECHR Protocols No. 1, 4, 6, 7, and 13; the first and second Optional Protocols of the 
ICCPR; the CRC Optional Protocols on involvement on children in armed conflict and sale of children, 
child prostitution and child pornography and the CEDAW Optional Protocol. See Justiskomiteen [The 
Norwegian Parliamentary Committee on Justice] 2003; 2009; Norwegian Government Bill Ot.prp.nr.45 
(2002-2003); Norwegian Government Bill Ot.prp.nr.93 (2008-2009). On the incorporation and the 
paradoxes revealed in it with reference to the CEDAW, see Hellum 2013. 

1025  Broch 2003: 248. 
1026  See Smith C 2005. 
1027  Amendment No. 522, 2012. 
1028  Kongeriget Norges Grundlov [The Constitution of the Kingdom of Norway] 1814, Section 2. Official 

English translation.  
1029  Smith C 2005: 440. 



 

 161 

was long commonly held that Norway did not have any major human rights issues.1030 

Secondly, national legislation was already thought to be in line with international human 

rights, decreasing the urgency of incorporation.1031 Finally, multiple lawyers in the country 

long resisted the increasingly enhanced role given to international human rights, arguing that 

the ECHR presented a risk to national sovereignty and domestic legal culture.1032 There has 

also been some scepticism towards rights as legal instruments in 20th-century Norway, as with 

Sweden.1033 

Similar to the other Nordic countries, parliamentary preview of legislation is important.1034 

Unlike the other countries compared in this thesis, Norway also has a long tradition of judicial 

review in concrete cases.1035 The role of judicial review was however pronounced in the 1970s 

when activist lawyers started to invoke rights before the Supreme Court to a greater extent 

than before.1036 In 1976, the Supreme Court importantly stated that the power to review the 

constitutionality of laws was grounded in established constitutional customary law.1037 Judicial 

review has nevertheless been restrictively implemented, leaving constitutional amendments to 

the Parliament.1038  

As with other Nordic countries, courts are not the only venues for guarding rights in practice 

in Norway.1039 Other venues to be taken into consideration are, for example, the ombudsman 

institutions,1040 which have emerged together with evolving discrimination legislation. The 

                                                                                                                                                                                              
1030  This was also supported by the lack of ECtHR judgments against Norway where a violation was found. 

Bruzelius 2008: 32. 
1031  Indirectly supported by the ‘presumption principle’ (presumsjonsprinsippet), according to which 

Norwegian law should be presumed to be in line with international law, Helgesen 1982: 30–1. The doctrine 
of passive transformation can also be considered to be important, as highlighted by Vik & Skage 2018: 320. 

1032  See Andenæs & Bjørge 2012: 224–6; Wiklund 2008; Hellum 2011: 79. For an entry in the debate that 
warns against attaching too much importance to the ECHR/ECtHR in domestic law, see Backer 2005.  

1033  See Wiklund 2008.  
1034  Kongeriget Norges Grundlov [The Constitution of the Kingdom of Norway] 1814, Section 66; Stortingets 

forretningsorden [The Norwegian Parliamentary Proceedings Act], No. 518, 2012, Section 14 Point 9. See 
Sejersted 2002. 

1035  Norwegian courts have carried out judicial review since the establishment of the 1814 Constitution, the 
establishment of the Norwegian Supreme Court in 1815 and, more importantly, since the 1820s. Smith E 
2003b. Judicial review was, however, not introduced in the Constitution until 2014. See Kongeriget Norges 
Grundlov [The Constitution of the Kingdom of Norway] 1814, Section 89; Kierulf 2015; 2016. 

1036  Wiklund 2008: 178–9. 
1037 Høyesterett [The Norwegian Supreme Court], Rt. 1976 s. 1 (Kløfta). See Smith E 2015; Wiklund 2008. 
1038  An obstacle for judicial review with reference to international law was the doctrine of the ‘clarity 

requirement’ (klarhetskravet), requiring a clear conflict between national and international law for 
international law to prevail over domestic law, enforced by the Norwegian Supreme Court from 1994 to 
2000. See Andenæs & Bjørge 2012: 97; Høyesterett [The Norwegian Supreme Court], Rt. 1994 s. 610 
(Bølgepappkjennelsen); Rt. 2000 s. 996 (Bøhlerdommen). 

1039  Rights are also regulated in lower level legislation and through budgetary means. Smith E 2015: 346.  
1040  For example, the Parliamentary Ombud for the Armed Forces (since 1952) and a general Ombud (since 

1962). 
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Gender Equality Act was already established in 1978, 1041  the Act on Prohibition of 

Discrimination on the Grounds of Ethnicity, Religion, Etc in 2005,1042 and protection against 

discrimination was further widened through the 2008 Act on Prohibition of Discrimination on 

the Ground of Disability1043 and the 2013 Act on Prohibition of Discrimination on the 

Grounds of Sexual Orientation, Gender Identity and Gender Expression.1044 In 2017–2018, 

the discrimination legislation was gender-neutralised and unified in the 2018 Act on Equality 

and Prohibition of Discrimination;1045 supervised by the Equality and Anti-discrimination 

Ombud with an appellate tribunal.1046 Similar to Sweden, the struggle for trans rights has 

utilised the existence of these administrative institutions to further their claims against 

involuntary castration, depicted later in this chapter. 

  

5.1.2	State	Responsibility:	Central	or	Sidelined?	

In Norway, public liability is regulated in the 1969 Compensation Act,1047 which also 

regulates liability of private individuals. The existence of liability for public organs, similar to 

Sweden, does not have a long domestic tradition in Norway, dating back to the mid-20th 

century. The notion of public liability importantly arose in a case before the Norwegian 

Supreme Court in 1952, when it recognised public liability as a different legal concept to 

private liability.1048 General regulations missing, the case raised the need for legislation, later 

introduced through the 1969 Compensation Act.1049 While the introduction of public liability 

was not officially motivated by state responsibility standards in international law, Nordic 

harmonisation of liability legislation was important at the time.1050  

Norwegian regulation of public liability has, much like the Swedish, since its establishment 

                                                                                                                                                                                              
1041  Lov om likestilling mellom kjønnene [Gender Equality Act], No. 45, 1978. 
1042  Lov om forbud mot diskriminering på grunn av etnisitet, religion, mv. [Act on Prohibition of 

Discrimination on the Grounds of Ethnicity, Religion, Etc.], No. 33, 2005. 
1043  Lov om forbud mot diskriminering på grunn av nedsatt funksjonsevne [Act on Prohibition of 

Discrimination on the Ground of Disability], No. 42, 2008. 
1044  Lov om forbud mot diskriminering på grunn av seksuell orientering, kjønnsidentitet og kjønnsuttrykk [Act 

on Prohibition of Discrimination on the Grounds of Sexual Orientation, Gender Identity and Gender 
Expression], No. 58, 2013. 

1045  Lov om likestilling og forbud mot diskriminering [Act on Equality and Prohibition of Discrimination], No. 
51, 2017. 

1046  One of the official motivations behind the revision has been increased possibilities to take intersectionality 
into consideration. However, cost-cutting has also played an important role. See Hellum 2017. 

1047  Lov om skadeerstatning [Compensation Act], No. 26, 1969; Norwegian Government Bill Ot.prp.nr. 48 
(1965–1966).  

1048  Høyesterett [The Norwegian Supreme Court], Rt. 1952 S. 536 (Konsuldom II); Hagstrøm 1987: 35. 
1049  Norwegian Government Bill Ot.prp.nr.48 (1965–66): 31. 
1050  Ibid. 
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built on the concept of erroneous actions by individual civil servants, not rights-violating 

legislation.1051 The 1969 Compensation Act regulates the liability of the public employer for 

actions carried out by employees, building on culpability.1052 The Norwegian Compensation 

Act, unlike the Swedish, does not exclude the decision-making of the Parliament from its 

scope. This does not, however, mean that legislation violating constitutional or human rights 

was thought to lead to public liability for damages, as the travaux préparatoires at the 

establishment of the 1969 Compensation Act did not even consider this possibility.1053  

With the Norwegian Supreme Court increasingly referring to the ECHR, state responsibility 

and public liability based on human rights violations have slowly become a topic of debate 

among Norwegian lawyers.1054 One emerging issue is whether violations of supranational 

human rights can widen the scope of domestic public liability. In 2013, the Norwegian 

Supreme Court ruled that the state was liable for a violation of the right to respect for privacy 

and family life (ECHR Article 8), failing to protect a woman from her abusive former male 

partner.1055 In the case, the Supreme Court emphasised the horizontal effect of the ECHR.1056 

Accordingly, issues regarding rights violations and state responsibility appear in Norwegian 

contemporary legal debates,1057 albeit less dramatically than in Sweden.  

Despite the lack of longstanding domestic traditions of public liability for rights violations, or 

perhaps because of this, Norway, like its Nordic neighbours, provides extra-judicial 

compensation systems for individual suffering outside the scope of the 1969 Compensation 

Act. These are made for protected, recognised vulnerable groups – such as patients, 

consumers, employees, crime victims – introduced from the 1980s onwards as a result of 

Nordic cooperation, lobbying by interest groups and international commitments.1058 Through 

measures such as lower evidence requirements, stricter liability standards, or ex officio 

obligations for authorities to investigate, these compensation systems render compensation 

                                                                                                                                                                                              
1051  Ibid. 
1052  Lov om skadeerstatning [Compensation Act], No. 26, 1969, Section 2-1. In the travaux préparatoires of 

the 1969 Norwegian Compensation Act, when public liability was formally introduced in the legislation, it 
was highlighted that public liability cannot be too comprehensive. However, recent legal developments 
have increased the scope of public liability. See Norwegian Government Bill Ot.prp.nr.48 (1965–66): 80. 

1053  See Norwegian Government Bill Ot.prp.nr.48 (1965–66). 
1054  See Smith C 2005. 
1055  Høyesterett [The Norwegian Supreme Court], Rt. 2013 s. 588 (Besøksforbud). 
1056  Ibid. See also Hjelmeng 2016. 
1057  See Meyer, 10 February 2017. 
1058  See, for example, Lov om erstatning ved pasientskader mv. [Act on Compensation for Patient Injuries etc.], 

No. 53, 2001; Lov om produktansvar [Act on Product Liability], No. 104, 1988; Lov om erstatning fra 
staten for personskade voldt ved straffbar handling m.m. [Act on State Compensation for Personal Injury 
Due to Punishable Act Etc.], No. 13, 2001. 
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more easily accessible to protected groups.  

Since 1814, there is an institutional form of financial individual ex gratia compensation in 

Norway called rettferdsvederlag.1059 This compensation is approved either directly by the 

Norwegian Parliament or by the Parliamentary Committee for Ex Gratia Payments,1060 

depending on amount and principle character.1061 It is used in cases in which people have 

suffered harm and there are no other legal possibilities for compensation. As such, it does not 

aim to cover the full amount of the financial loss and is not, hence, a compensation stricto 

sensu, but rather considered a small remedy for wrongs for which ‘the public is to blame’.1062 

The compensation is not legally regulated and has developed through parliamentary 

practice.1063 It is not a remedial right, based on solidarity rather than liability.1064 Applications 

for compensation are evaluated in relation to the openly formulated ‘standards of the time’ on 

the basis of ‘reasonableness’.1065 There have also been a number of extraordinarily established 

ex gratia compensation schemes to groups since the 1990s, for example, people subjected to 

lobotomy (1994–1995),1066 women damaged by radiation treatment at Radiumhospitalet 

(1998–1999), 1067  victims of confiscation of Jewish property (1999), 1068  Norwegian war 

prisoners in Japan (2001),1069 national minorities and war children (2004).1070  

To sum up, the question of state responsibility for violations of rights is coming to the fore in 

the internationalising Norwegian legal context. It is interesting to see that the Norwegian 

emphasis on constitutional culture and distinguished practice of judicial review (in concreto) 

has not translated into a strong court-centred tradition of public liability for rights violations. 

Instead, there seems to be a Nordic welfare state element present, familiar from Sweden: 

remedies built on politically-controlled equal distribution, rather than court-centred liability. 

 
                                                                                                                                                                                              
1059  Formerly billighetserstatning. 
1060  The Committee consists of two former judges and two MPs.  
1061  The Parliament decides on a matter when it is principally important and when the amount is above 250,000 

Norwegian Krone (approximately 25,500 Euros). See Nordvik 2015: 692–3.  
1062  Statens sivilrettsforvaltning [The Norwegian Civil Affairs Authority], Rettferdsvederlag fra staten 

[Compensation Ex Gratia from the State]. 
1063  The authority to approve compensation is given through Kongeriget Norges Grundlov [The Constitution of 

the Kingdom of Norway], 1814, Section 75d. 
1064  See Tømmerås 2002. 
1065  See Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003. 
1066  Sosialdepartementet [The Norwegian Ministry of Social Affairs] 1992; Tømmerås 2002: 58–60. 
1067  Norwegian Government Bill St.prp.nr. 3 (1998–99); Tømmerås 2002: 55–8.  
1068  Tømmerås 2002: 50–2. 
1069  Norwegian Government Bill St.prp.nr. 67 (2000–2001). 
1070  Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004; 

Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 2004. 
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5.2	Sterilisation	and	Castration:	Legislation	and	Practice	

Sterilisation and castration regulations were established in Norway during the last century. In 

the following section, I depict these, paying particular attention to the legal, social and 

political arguments utilised for introducing and abolishing the practices. For the sake of 

clarity and to facilitate the comparison, I have divided the sterilisation and castration practices 

into three groups, corresponding to similar groups in the Swedish chapter: i) eugenic and 

socio-political sterilisation; ii) criminological and psychiatric castration; and iii) 

sterilisation/castration of trans people.  

 

5.2.1	Sterilisation	and	Castration:	A	Way	to	Form	the	Population?	

Norwegian regulation of sterilisation and castration was first introduced under the pretext of 

eugenics, social policy and crime control. In the following paragraphs, I present the 1934 

Norwegian Sterilisation Act and the short-lived 1942 Sterilisation Act, investigating 

sterilisation and castration separately. I subsequently scrutinise legal gender recognition in 

Norway, looking particularly at the administrative precondition of castration that was in force 

until 2016. 

	

Eugenic	and	Socio-political	Sterilisation	

In Norway, eugenics gained popular support during the early 20th century. Norwegian 

eugenics movements were supported by various actors with different aims and interests from 

the whole political spectrum.1071  Here, it is important to highlight that not all people 

supportive of eugenic ideas endorsed (involuntary or voluntary) sterilisation. Similarly, not all 

advocates of sterilisation were necessarily motivated by eugenics. Many arguments used in 

the sterilisation discussions of the time, however, adopted and found common ground in a 

eugenic discourse.1072 Looking closer at supporters of Norwegian eugenics, a number of 

people can be found, including historically important figures, such as the co-founder of the 

                                                                                                                                                                                              
1071  In my interview with Nils Roll-Hansen, he highlighted common misrepresentations of Scandinavian 

eugenics, particularly in international settings. In his view, the depiction of Scandinavian eugenics as 
similar to eugenics in Nazi Germany deeply disregards the important differences in the relationships 
between science and politics, which were dissimilar in the two distinct historical settings. Roll-Hansen, 13 
December 2016. See also Roll-Hansen 2017, highlighting that the question of the relationship between 
science and politics is still today highly relevant, for example regarding human reproductive technology. 

1072  See Haave 2000a; Haavie 2003. 
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World Health Organization (WHO).1073 Rather than being Nazi sympathisers – a popular 

misconception – many of them were strong opponents of Nazism during the occupation.1074  

After the interventions had already been tried out, the first official state initiative to regulate 

sterilisation (and castration) through law came in 1932 in a report by the Norwegian Criminal 

Law Committee. 1075 The report presented strikingly different views on the matter. An 

important member of the Committee was psychiatrist Ragnar Vogt. He was critical of coerced 

interventions and rejected the idea of prioritising societal interests over individual ones.1076 

The Committee’s proposal built on voluntary sterilisation when the applicant had a 

‘respectable (aktverdig) ground’,1077 but allowed for interventions without the consent of the 

applicant if they were permanently considered ‘insane’1078 or suffered from ‘inadequately 

developed mental faculties’.1079 The intervention, according to the Committee, was, however, 

always to be approved by the authorities.1080 In general, the Committee adopted a careful 

approach, since there was still great scientific insecurity surrounding the topic.1081  

Both social and individual interests motivated regulation. The 1934 Government Bill 

highlighted the need for legislation of sexual interventions – a phrase used to cover both 

sterilisation and castration – as these were considered important, for example, to prevent 

hereditary illnesses and disabilities from spreading.1082 The Bill referred to a transnational 

trend: the established Danish and German sterilisation legislation and the pending legislative 

proposals in Sweden, Finland and the UK.1083 When the Norwegian Parliamentary Committee 

on Justice discussed the Bill, it recognised the ‘seriousness’ of the intervention but 

emphasised the interest of the public and the coming generations to limit the reproduction of 

‘inferior and weakly-equipped individuals’ that created costs for society.1084 Apart from such 

                                                                                                                                                                                              
1073  Among known supporters for eugenics, were, for example, chemist Jon Alfred Mjøen, who was strongly 

motivated by the idea of the supremacy of the Nordic race; psychiatrist Ragnar Vogt, who was interested in 
the impact of heredity in psychiatry; physician and civil servant Karl Evang, who supported the public 
health movement; and psychiatrist Johan Scharffenberg, who was engaged in alcohol politics and the 
‘vagrant problem’. See Kyllingstad 2014: 105–6; Haave 2000a; Roll-Hansen 2005; Fjermeros 2009: 98. 

1074  Roll-Hansen, 13 December 2016. 
1075  Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 1932.  
1076  However, Ragnar Vogt did not consider the consent of the legal guardian instead of the person at hand to 

be involuntary. Haave 2000a; Haavie 2003.  
1077  Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 1932: 3. 
1078  Ibid. 
1079 Ibid. This was considered to be the mental level of a nine-year-old, see Medisinaldirektoratet [The 

Norwegian Directorate of Medicine] 1938. 
1080  Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 1932: 3–4. 
1081  Ibid. 
1082  Norwegian Government Bill Ot.prp.nr. 17 (1934): 2–3.  
1083  Ibid.  
1084 Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 1934: 52. 
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public interests, sterilisation was also motivated by the individual interest to prevent 

unwanted pregnancies.1085 The Bill was welcomed by the Parliament and passed in 1934.1086  

The 1934 Sterilisation Act was openly formulated and, in line with the travaux préparatoires, 

allowed for sterilisations on ‘respectable grounds’.1087 The word ‘respectable’ was chosen with 

a wish for the law to be implemented in a way that suited public morals and not, for example, 

to be accessible as a voluntary birth control method for prostitutes and ‘promiscuous’ 

women.1088 Three categories of consent requirements were created in the law. Voluntary 

application by the applicants themselves was the point of departure.1089 Minors and people 

thought to be temporarily mentally incapable needed to consent themselves, but they also 

needed the approval of a legal guardian. 1090  People regarded as permanently mentally 

incapable, however, could get sterilised without their own consent.1091 This said, formally it 

was only the permanently mentally incapable who could get sterilised against their will. All 

sterilisations and castrations according to the 1934 Sterilisation Act were to be approved by 

the Chief Medical Officer or the expert Sterilisation Council.1092 

One intervention that was left completely outside the law was sterilisation on medical 

indication. Motivated by risk for health or life, these interventions were thought to fall under 

the legal regulation of emergency,1093 to be decided by medical professionals (doctors) and not 

to be bureaucratically restricted.1094 Importantly, medical sterilisation was carried out to 

decrease risks connected to childbirth, targeting women.1095 In practice, nevertheless, medical 

doctors not only evaluated this indication on medical grounds, but also, for example, on social 

and economic ones – targeting, for example, poor women.1096  

In 1940, six years after the first Sterilisation Act was established, Norway was occupied by 

Nazi Germany. The Norwegian NS (Nasjonal Samling, National Union) Government, led by 

                                                                                                                                                                                              
1085  See Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 1932; 

Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 1934. 
1086  Lov om adgang til sterilisering m.v. [Act on the Access to Sterilisation etc.], No. 2, 1934. 
1087 Ibid, Section 3, first sentence. 
1088  See Haave 2000a: 84, 97. 
1089  Lov om adgang til sterilisering m.v. [Act on the Access to Sterilisation etc.], No. 2, 1934, Section 3, first 

sentence. 
1090 Ibid, Section 3, second sentence. 
1091 Ibid, Section 4. 
1092 Ibid, Section 5–6. 
1093 Regulated in the Penal Code. Almindelig borgerlig Straffelov [Penal Code], No. 10, 1902, Section 47. 
1094 Haave & Giæver 2000; Justis- og politidepartementet [The Norwegian Ministry of Justice and Public 

Security] 1932. 
1095 See Haave 2000a: 280–8. 
1096 Haave 2000a: 283–8; Haave & Giæver 2000: 18–25. 
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Vidkun Quisling, enacted a new Sterilisation Act in 1942 which did not build on free will.1097  

Rather, it highlighted state interest, targeting people suffering from a hereditary illness or 

defect (often referred to as feebleminded).1098 Moreover, the law ordered people who were 

sentenced to prison and showed ‘pronounced antisocial tendencies’,1099 along with people who 

were sentenced several times for violating the Vagrancy Act,1100 to be examined by the 

authorities to determine whether sterilisation, or castration, was recommendable.1101 Such 

inspection formed a part of the NS Government’s policy to ‘solve’ the ‘vagrancy issue’, 

particularly targeting the Romani.1102 While such policies against the Romani were not 

completely new and had also existed before the occupation, they were further centralised and 

emphasised during this time.1103  

Heredity was more clearly articulated in the 1942 Act than in the earlier law, making the Act 

more traditionally eugenic, similar to the German Nazi Sterilisation Act of 1933.1104 The 

possibilities to sterilise on social grounds were largely missing, marking an important 

difference between the laws.1105 The regulations on consent were completely removed from 

the 1942 Act, and the more strictly-defined categories of people targeted could be deprived of 

their reproductive abilities with the sole permission of the Norwegian Chief Medical 

Officer. 1106  The 1942 Act authorised police assistance if the applicant opposed the 

intervention,1107 introducing legal permission for the authorities to use physical force. Despite 

its officially more coercive character, however, the Act also introduced some new procedural 

safeguards: an absolute minimum age of 21 years1108 and a possibility to appeal the decision of 

                                                                                                                                                                                              
1097 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942. 
1098 The Norwegian terminology used for feebleminded was åndssvak. Lov til vern om folkeætten [Act for the 

Protection of the Population Ancestry], No. 1, 1942, Section 2. 
1099 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942, Section 9. 
1100 Lov om løsgjengeri, betleri og drukkenskap [Act on Vagrancy, Mendicancy and Drunkenness], No. 1, 

1918. 
1101 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942, Section 9. 
1102  Currently often understood as an ethnic belonging mostly based on self-ascription, the Romani people are 

an indigenous Norwegian minority, not to be confused with the Roma minority. Norwegian Romani have 
traditionally been craftspeople pursuing a travelling lifestyle. See Kommunal- og 
Moderniseringsdepartementet [The Norwegian Ministry of Local Government and Modernisation] 2015a; 
Romanifolkets landsforening [The Romani People’s Association of Norway] 2000. 

1103 And less entrusted to the Mission. Haave 2015a: 642. 
1104 See Gesetz zur Verhütung erbkranken Nachwuchses [Act for the Prevention of Hereditarily Diseased 

Offspring] 1933; 1.3 Control of Sexuality and Reproduction: Eugenics, Anatomo-politics, Biopolitics and 
Necropolitics in an Intersectional Web. 

1105 See Aasen 1989; Haave & Giæver 2000; Haave 2000a. 
1106 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942, Section 4(1). 
1107 Ibid, Section 4(2). 
1108 Ibid, Section 3. 



 

 169 

the Chief Medical Officer to the National Expert Council.1109 Hence, while the 1942 Act more 

clearly opened-up the use of force in comparison to earlier legislation, it also, contrastingly, 

included regulations to prevent abuse by the authorities.  

During the Nazi occupation, there was a governmental push to intensify the interventions.1110 

Already in 1941, i.e. before the new law but during the occupation, police assistance was used 

by the authorities to enforce the interventions on patients who protested.1111 The thought 

behind the 1942 Sterilisation Act was to augment the sterilisation of certain groups, especially 

vagrants and Roman.1112  

In 1945, the German loss of the war was a fact and the Nazi occupation of Norway ended. 

With the occupation coming to an end, the Nazi Sterilisation Act of 1942 was annulled and – 

almost as if nothing had happened, the 1934 Sterilisation Act came back into force, 

grammatically unaltered. The 1934 Act was in force until 1977. 

The 1934 and 1942 regulations were actively implemented. According to Per Haave, who has 

made extensive historical research on the utilisation of the two laws, a total of 44,477 

sterilisations – 30,509 (around 69 per cent) on women and 13,968 (around 31 per cent) on 

men – were officially registered during the period 1934–1977.1113 The following graph is 

based on the numbers of registered sterilisations reported by Haave:1114  

 

 

 

                                                                                                                                                                                              
1109 Ibid, Sections 7–8. According to Section 8 of the law, the Expert Council consisted of two medical doctors, 

one eugenicist, one judge and one woman. 
1110 Haave 2007. 
1111 Haave 2000a. 
1112 Haave 2015a. In fact, there was a plan by the NS authorities to amend the Sterilisation Act to explicitly 

mention the group Romani people/tatere in the Sterilisation Act. However, these plans stranded when the 
occupation ended. Haave 2007: 51. 

1113 Haave 2000a. 
1114 Haave 2000a: 154, Table 6.5. As the time periods in this graph and Haave’s are not precisely overlapping, 

the numbers are approximate. 
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As seen in the graph, the total number of sterilisations significantly rose in the 1960s and 

1970s. During this period, sterilisation was more and more often used as a form of birth 

control which increasingly emphasised voluntariness.1115 Similar to Sweden, it is difficult 

(based on medical journals) to determine whether individual sterilisations were involuntary or 

voluntary, as authoritative coercion and active persuasion were used to extract signatures.1116 

The voluntariness of the interventions varied from some applicants opting for sterilisation on 

their own initiative, to others approving the social and health authorities’ suggestion of 

sterilisation, to yet others giving in to authoritative pressure.1117 The use of coercion changed 

over time, and overt forms proceeded into more covert methods of persuasion after the 

Second World War.1118 It is likely that many of the sterilisations, particularly during the first 

thirty years of implementation, were, in fact, not voluntary but results of pressure from the 

authorities, 1119  such as rendering discharge from an institution, marriage, or abortion 

conditional on sterilisation.1120 With changing social attitudes pertaining to reproduction and 

sexuality, involuntary interventions have generally decreased as a parallel trend to voluntary 

                                                                                                                                                                                              
1115 See Haave 2000a; Roll-Hansen 2005: 177. 
1116 Formal consent was sometimes given by the patients, even though they did not necessarily know what their 

signature meant or were pressured into signing. See Ericsson 1997; Fodstad 1999. 
1117 Haave 2003. 
1118 Haave 2000a: 348–80. 
1119 Ibid: 182–93.  
1120 Ibid: 371–80. 
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sterilisation increasing.1121  

With voluntary sterilisation on the rise during the later years of the life of the 1934 Act, there 

was simultaneously an increase of men accessing sterilisation.1122 Unlike Sweden, where a less 

flexible legislation made it difficult for men to access sterilisation as voluntary birth control, 

Norway has a relatively high figure of male (voluntary) sterilisations, particularly in the 

1960s and 1970s. As a contrast, many Norwegian women were sterilised during the earlier 

years of implementation, when the level of coercion was higher.1123 This said, it is important 

to highlight that the implementation of involuntary sterilisation was highly focused on women 

in Norway. 

Medical sterilisations, legislatively unregulated and exclusively carried out on women, were 

not centrally registered.1124 In his extensive research, Haave has, however, estimated that the 

total number of medical sterilisations in 1934–1977 could be around 42,000.1125 Together with 

the registered sterilisations, this amounts to an estimated total number of 86,477 interventions, 

of which around 72,000 (around 83 per cent) were carried out on women.1126 This estimate 

indicates that the Norwegian sterilisation prevalence from the 1930s to the 1970s was higher 

than the Swedish,1127 but that the Swedish ones affected women to a higher extent.1128 

People particularly targeted by sterilisation practices were women, girls, Romani/tatere, the 

poor and marginalised, people with mental disabilities and individuals who broke social and 

sexual norms. 1129  For women, sterilisations typically targeted working-class, ‘worn-out’ 

mothers, and girls seen as promiscuous and naïve.1130 Men were also targeted when they failed 

to fulfil social expectations on acting as breadwinners.1131  

                                                                                                                                                                                              
1121 Ibid. 
1122 Ibid: 154. 
1123 Braun et al 2014: 209; Haave 2000a. 
1124 The precise number of sterilisations can only be discovered by going through individual medical journals in 

all hospitals and medical clinics performing sterilisations in 1934–1977. See Haave 2000a: 276–99. 
1125 Based on medical journals from a few selected hospitals. Haave 2000a: 279. 
1126 Ibid. 
1127 Ibid. 
1128 See Haave 2000a: 279; Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999; 

2000a; 2000b. See 4.2.1 Reproduction and Sexuality as the Prerogative of the State. 
1129 See Haave 2000a; 2000b; 2007; Haave & Giæver 2000. It is possible that some women who had 

relationships with German soldiers during the occupation were subjected to sterilisation after the end of the 
Second World War, as many were institutionalised and subjected to social control and disciplinary 
measures. These women were often described in similar terms as the women who were sterilised: 
promiscuous, young, naïve, etc. However, this has not been sufficiently investigated to draw any 
conclusions. See Ericsson & Papendorf, 8 December 2016. See also Papendorf 2015. 

1130 See Ericsson 1997: 59–75; Helsedirektoratet [The Norwegian Directorate of Health] 1950; Haave 2000a: 
333–43.  

1131  This is exemplified in a 1950 court case, where a man successfully legally challenged his legal 
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Castrations	of	the	Deviant	and	Dangerous	

Unlike Sweden, sterilisation and castration were introduced through the same legislation in 

Norway. While both were legislatively referred to as ‘sexual interventions’, castration 

targeted unwanted sexual behaviour more clearly than sterilisation which, in turn, focused on 

reproduction.1132 Castration, at its introduction, was supported by diverse groups, including 

women’s movements and targeted the ‘sexually deviant’ and ‘dangerous’.1133 In the travaux 

préparatoires, the introduction of forced castration was discussed but a majority of the 

investigative group opted for a procedure where applicants themselves applied for the 

surgery, building on free will.1134 There was, nevertheless, a constant tension between 

involuntariness and voluntariness. The Government Bill, for example, which officially built 

on free will, recommended castration ‘to incapacitate sexual offenders’: a language which 

does not attach particular weight to the applicant’s own perspective or will.1135 This tension 

was brought to the fore at the adoption of the 1934 Act. Contrary to sterilisation, castration 

was debated in Parliament. A fierce voice of opposition came from the Social Rights Party’s 

MP Gjert Edvard Bonde,1136  who thought that a law allowing for involuntary castration was 

‘one of the most dangerous law proposals that have ever come to light in this country’.1137 

Importantly, his critique was not directed at eugenics or invasive surgery in general, but 

limited to the use of forced castration on sexual offenders, which he saw as ‘barbaric and 

                                                                                                                                                                                              
guardianship in order to escape forced sterilisation. Interestingly, the Court’s evaluation of whether the 
plaintiff was legally capable was largely depending on his socio-economic position, as well as his 
fulfilment of the role as a responsible citizen and breadwinner, illustrative also for the implementation of 
the Sterilisation Act: 

It is clear that he has, despite his small means and limited knowledge, always been able to take good 
care of himself. He is clean and careful with regards to himself and his clothes and does not abuse 
alcohol. He has reportedly disposed over his limited incomes with care and concern, even though he has 
used them primarily for clothes and tobacco. He does not have any noteworthy finances and no 
prospects of inheritance. […] He is fully informed that marriage is a serious business which can bring 
about responsibility and obligations. […] All things considered, the Court of Appeal does not find 
grounds to assign him a legal guardian. 

In the excerpt, the Court was guided, firstly, by the plaintiff’s ability to take care of himself and his 
belongings, despite his limited finances. Secondly, it emphasised his respect for the institution of marriage. 
Looking at these two factors, the Court was convinced that the plaintiff was legally capable and able to 
himself decide on his sterilisation. Frostating Lagmannsrett [Frostating Court of Appeal], Appeal No. 
97/1949 (1950), particularly page 490. 

1132 See Haave 2000a. 
1133 One advocate was Aas 1932. 
1134 Haave 2000a: 136; Norwegian Government Bill Ot.prp.nr. 17 (1934), Annex I. 
1135 Norwegian Government Bill Ot.prp.nr. 17 (1934): 2. 
1136 See Haave 2000a: 106; Roll-Hansen 2005: 175; Ericsson 1997: 61; and Hassenstab 2014: 132. 
1137 This quote is translated by Roll-Hansen 2005: 175–6. Stortinget [The Norwegian Parliament] 1934: 157–

62. 
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medieval’, ignoring more modern treatment methods such as psychoanalysis. 1138  The 

criticism was countered by other MPs, pointing to what they saw as Bonde’s 

misunderstanding of the law: that it did not allow for forced castration but only for non-

consensual castration of the mentally incapable, who could not consent in any case.1139 Their 

argumentation is a good example of how castration became conceptualised as ‘treatment’ 

rather than ‘punishment’. Placing the question in a different context, the meaning of ‘free 

will’ was replaced by ‘best interest’, warranting different standards of scrutiny. 

According to the subsequently-established 1934 Act, castration aimed at ‘extinguishing’ a 

person’s ‘sexual drive’.1140 The target group of castration was relatively openly formulated in 

the legislation. A person could get castrated upon their own application, invoking a 

‘respectable ground’.1141 In some cases, it was possible for the legal guardian or a specially-

appointed counsellor to apply for castration on behalf of the immediate applicant without their 

consent. This was the case if applicants were considered mentally ill or had grave mental 

disabilities, and were presumed to ‘commit a sexual offence’ because of their ‘abnormal 

sexual drive’.1142 Moreover, when the applicant was considered to have a severe mental 

disability, it was also possible for the local police constable, or, if the applicant was detained 

at an institution, the manager of the institution, to file an application on behalf of the applicant 

with the approval of the legal guardian or the specially-appointed counsellor.1143 The final 

decision-making power was entrusted to the Chief Medical Officer if the applicants were 

legally capable and filed their own application.1144 If the applicant was a minor or had a 

mental illness or disability, the decision was made by the expert Sterilisation Council.1145  

Castration was further emphasised in the later 1942 Sterilisation Act. 1146  Here, the 

intervention clearly targeted sexual criminals,1147 people with ‘abnormal sexual drive’ and 

people thought to be likely to carry out sexual crimes.1148 Moreover, the law dictated that 

people who were sentenced to prison and showed ‘pronounced antisocial tendencies’ ought to 

be examined by the authorities, to determine whether castration (or sterilisation) was 
                                                                                                                                                                                              
1138 Haave 2000a: 106. 
1139 Ibid. 
1140 Lov om adgang til sterilisering m.v. [Act on the Access to Sterilisation etc.], No. 2, 1934, Section 1. 
1141 Ibid, Section 3. 
1142 Ibid, Section 4(1). 
1143 Ibid, Section 4(2). 
1144 Ibid, Section 2(1). 
1145 Ibid, Section 2(2). 
1146 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942, Section 1. 
1147 Ibid, Section 3(1). 
1148 Ibid, Section 3(2). 
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recommendable.1149 This examination was a measure to further enhance the control of sexual 

criminals through castration, not attaching importance to individual consent.1150 The Act, as 

mentioned earlier, also allowed for physical force to be used.1151  

When it comes to implementation of the 1934 and 1942 legislation, there were far fewer 

castrations than sterilisations. Haave has concluded that a total of 359 castrations were 

registered under the 1934 Sterilisation Act and 56 under the 1942 Sterilisation Act.1152 

Castration was mostly used during the period 1934–1956, with a peak in the late 1940s.1153 

The total number of castrations were thus 415, making up only 0.9 per cent of the total 

number of registered ‘sexual interventions’ in 1934–1977. 370 castrations (89 per cent) were 

carried out on men, and 45 castrations (11 per cent) on women.1154 Hence, even though 

castrations generally targeted men as sexual offenders in Norway, much like in Sweden, a 

significant number of interventions were carried out on women, particularly in the form of 

hysterectomy to treat ‘hysterical’ women in psychiatric wards.1155 Despite rarely being 

regarded a criminal danger and prosecuted, homosexual men were, interestingly, subjected to 

castration as sexual deviants, similar to the Swedish case.1156 

There are no statistics on how many castrations were voluntary or involuntary, but a majority 

of the applications lacked the applicants’ formal consent.1157 According to Haave, the last 

castration of a woman that lacked formal consent was made in 1952 and the last intervention 

on a man without formal consent was made in 1968.1158 Similar to the sterilisations, some 

castration applicants signed the application forms under coercive conditions: for example, 

when the intervention was used as a condition to be released from a psychiatric institution.1159 
                                                                                                                                                                                              
1149 Ibid, Section 9. 
1150 The final decision was to be made by the Chief Medical Officer. Lov til vern om folkeætten [Act for the 

Protection of the Population Ancestry], No. 1, 1942, Section 4(1). 
1151 Lov til vern om folkeætten [Act for the Protection of the Population Ancestry], No. 1, 1942, Section 4(2). 
1152 Haave 2000a: 137, Table 5.1. 
1153 Ibid: 139. 
1154 Ibid: 138. 
1155 Ibid: 137. 
1156 However, there is no research regarding the extent of this practice. Some examples are recounted in Bremer 

J 1958. See also Haave 2000a: 142. The Norwegian case sheds light on the complex relationship between 
castration and the medicalisation and criminalisation of sexuality and sexual behaviour as sexual deviance 
and danger. An interesting example is homosexual men, placed in a land between criminality and 
medicalisation. While same-sex sexual acts between men (not women) were criminalised until 1972, these 
acts were generally not found to pose a great threat to public security and were rarely prosecuted. They 
could only be prosecuted when ‘public interest’ required, which was, however, rarely. Almindelig borgerlig 
Straffelov [Penal Code], No. 10, 1902, Section 213 (abolished in 1972). Halsos 2007. 

1157 According to the 1934 Sterilisation Act, 60.0 per cent of women’s, and 80.5 per cent of men’s, castration 
applications lacked the applicant’s consent. Haave 2000a: 138, Table 5.1.  

1158 Haave 2000a: 138. 
1159 Ibid: 140. 
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Even though sexual criminals were targeted in the travaux préparatoires and also formally in 

the legislation, castration was hence also carried out on other grounds, beyond the strict scope 

of criminality.1160  

 

Accommodation	of	Trans	People	through	Castration?	

The existence of people whose gender identity did not match their legally registered gender 

particularly became of interest to the medical community in the latter half of the 20th 

century.1161 When the sterilisation legislation was revised in 1977, the medical faculty at the 

University of Oslo pointed out that ‘castration in connection to transsexualism’ was ‘not 

mentioned at all’ in the travaux préparatoires.1162 In response, national expert medical doctors 

Jørgen Herman Vogt and Per Achersen were consulted, recommending that ‘these 

interventions should take place on pure medical indications, and should therefore be kept 

outside the legislation in question’.1163 As a result, such practices of castration remained 

uncodified. Strikingly, the preconditions for amending one’s legally registered gender 

remained unregulated by legislation in Norway until 2016 – even though the formal 

possibility to amend one’s legally registered gender through changing personal identification 

number was legislatively introduced already in 1979.1164 	

The administrative practice presented a narrow road to legal gender recognition for trans 

people.1165 Recognition long depended on clearance from one single institution, the Oslo 

University Hospital. Since the very establishment of gender-affirming treatment at this 

hospital in the early 1960s,1166 it has only accepted a fragment of trans people for treatment, 

                                                                                                                                                                                              
1160 Ibid: 137–40. A particularly targeted group were patients at psychiatric hospitals, who were not necessarily 

guilty of any crime, but regarded as ‘sexually troublesome’. Some of the castrated patients were young, 
even teenagers. 

1161 See 1.3 Control of Sexuality and Reproduction: Eugenics, Anatomo-politics, Biopolitics and Necropolitics 
in an Intersectional Web. 

1162 Norwegian Government Bill Ot.prp.nr. 46 (1976-1977): 10. 
1163 Ibid. 
1164  The personal identification number is needed for people who work and reside in Norway. See Lov om 

folkeregistrering [Act on Population Registration], No. 1, 16 January 1970, Section 4. See Forskrifter om 
føringen og ordningen av folkeregistrene [Decree on the Administration of the Population Registration], 
No. 9, 1979; Forskrift om folkeregistrering [Decree on Population Registration], No. 161, 1994; Foreskrift 
om folkeregistrering [Decree on Population Registration], No. 1268, 2007. See Sørlie 2015: 360; 2013: 36. 
Lov om folkeregistrering [Act on Population Registration], No. 1, 1970. In 2007, the task of issuing 
personal identification was moved from the Ministry of Finance to the Norwegian Tax Administration. 
Delegering av myndighet til Skattedirektoratet etter lov om folkeregistrering § 3, § 4 og § 15 [Delegation of 
Authority to the Norwegian Tax Directory according to the Act on Population Registration § 3, § 4 and § 
15], No. 1263, 2007. 

1165 See Amnesty International 2014; Sørlie 2013. 
1166 According to Tone Maria Hansen at the Norwegian Harry Benjamin Resource Centre, the first gender-
 



 

 176 

namely people diagnosed by them as transsexual.1167 This has meant that the many trans 

people who have not passed the admission test to the clinic of gender identity disorder have 

not accessed state-funded gender-affirming treatment.1168 The people approved, on the other 

hand, have been subjected to a fixed set of gender-confirming treatments, referred to as ‘real 

sex reassignment’, including surgical removal of reproductive organs. 1169  Importantly, 

amendment of legally registered gender was for a long time only confined to the trans people 

approved by the Oslo University Hospital.1170 As the castration precondition was never 

legislatively regulated, there are no travaux préparatoires that would render visible its 

motivation or justification. Nevertheless, the 1979 letter from chief psychiatrist Per 

Anchersen at Oslo University Hospital to the Norwegian Government reflects some dominant 

thoughts among medical experts of the time: 

As far as women are concerned, I have presented the reasons for recommending 
castration, since without this, there is at least a theoretical possibility to be converted 
into a menstruating man. And to only conduct a simple sterilisation (which may be 
unsuccessful) one could in the worst case become a man who can become a mother. 
Such a […] calamity would create unsolvable legal complications and discredit the 
whole treatment procedure for transsexuals.1171 

 

The quote above is similar to the corresponding Swedish travaux préparatoires: fearing 

reproduction crossing traditional gender boundaries, epitomised by the man who gives 

birth.1172 The Norwegian administrative practice was even more invasive of bodily integrity 

than the Swedish legislation, requiring castration instead of sterilisation. 1173  What is 

particularly interesting is that the Norwegian legislation never mentioned the words 

sterilisation or castration, but only referred to ‘changed gender status’.1174 The invasive, 

mandatory surgical intervention was, hence, never subjected to the political scrutiny of 

parliamentary review that legislation is. Instead, the precondition was largely hidden from 

                                                                                                                                                                                              
affirming surgery was performed at Oslo University Hospital in 1963. Hansen, 12 December 2016. 

1167 Meaning the categories of transsexualism F64.0 or F64.2 as gender identity disorders, according to the 
International Classification of Disease. Amnesty International 2014: 71. 

1168 Amnesty International 2014: 71. The lack of access to health care for trans people not fitting the Norwegian 
authorities’ category of ‘transsexualism’ is criticised from a right to health perspective in Sørlie 2018. 

1169  See Amnesty International 2014: 71–4.  
1170  See Amnesty International 2014. People who underwent privately financed gender-affirming surgery 

abroad were able to get their registered gender changed only through confirmation by Oslo University 
Hospital until 2013, when the Norwegian Directorate of Health took over this task. See Lohne 2013. 

1171 Quote included in Helsedirektoratet [The Norwegian Directorate of Health] 2015: 65. Emphasis added. 
1172 See Sørlie 2016. 
1173 However, Swedish administrative practice often required people to undergo castration, gender-affirming 

surgeries and even to remove organs. See Burman & RFSL 2013. 
1174 Forskrift om folkeregistrering [Decree on Population Registration], No. 1268, 2007, Sections 2-2 and 2-5. 
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public view, governed by medical expertise.1175 

Despite scientific developments, the Norwegian administrative practice for amendment of 

legally registered gender remained unaltered for four decades.1176 When the administration of 

gender-affirming medical treatment was brought up in Parliament in 2000,1177 however, MP 

Olav Gunnar Ballo from the Socialist Left Party criticised Norway for not having legislation 

‘connected to transsexuals’, which a number of European countries did at the time.1178 The 

Health Minister rejected the comment as outside of the scope of the debate, leaving the 

question at a dead end.1179 Apart from this incident, the castration requirement was, until 

recently, generally met with disinterest from Norwegian politicians.1180 

An interest group to guard the rights of patients at the Oslo University Hospital Gender 

Identity Disorder Clinic, called the Norwegian Federation for Transsexuals (Landsforeningen 

for transseksuelle), was established in 2000.1181 This organisation later changed its name to the 

Harry Benjamin Resource Centre and cooperates with the hospital. 1182  The hospital’s 

monopoly position and the mutual support between the patient organisation and the hospital 

(both narrowly understanding the patient group as people with gender incongruence, often 

avoiding the term trans),1183 are among the reasons behind the long void of organised trans 

activism challenging the administrative practice.1184 From the 1970s to 2016, it is estimated 

that around 500 people were castrated because of the administrative requirement.1185 There 

are, however, no official numbers on how many people underwent the treatment at Oslo 

University Hospital, i.e. were castrated as a condition for legal gender recognition, before the 

practice was changed in 2016.1186  

                                                                                                                                                                                              
1175 This rendered the practice particularly questionable in light of ECHR Article 8. See Sørlie 2013. The lack 

of legislative transparency was emphasised by Van der Roos, 2 January 2017. 
1176 The practice for amendment of legally registered gender from the 1970s until the 2010s was based on a 

medicalised understanding of the ‘transsexual’ prevalent in 1960s psychiatry, see Sørlie 2013. 
1177 Relating to the dissolution of the Gender Identity Disorder Clinic. Frydenlund, 10 December 2016. 
1178 Stortinget [The Norwegian Parliament]: 2059. Frydenlund, 10 December 2016.  
1179  Ibid. 
1180 See Lindvik, 7 December 2016; Frydenlund, 10 December 2016. 
1181 Landsforeningen for transseksuelle [Norwegian Federation for Transsexuals] 2000. 
1182 Frydenlund, 10 December 2016. 
1183 The word ‘trans’ was not used in the report from 2015, because of its controversy among the interest 

groups, according to investigation leader Paulsrud, 7 December 2016. See also Helsedirektoratet [The 
Norwegian Directorate of Health] 2015: 8–13.  

1184 See Van Der Ros 2015. See Lindvik, 7 December 2016; Frydenlund, 10 December 2016. 
1185 The number 500 in Norway is used as an informal reference, both by civil society and authorities, as there 

is a lack of official statistics. See Myrberg, 3 and 13 February 2017.  
1186 None of the authorities that have access to the sensitive information in question, i.e Oslo University 

Hospital and the Norwegian Tax Administration, or the patient interest organisation Harry Benjamin 
Resource Centre, have kept anonymised statistics. This was confirmed to me by Duurhuus, 29 November 
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5.2.2	Criticism	and	Abolition	

Sterilisation	

The 1934 and 1942 laws were generally not publicly criticised. The legislation was 

uncontroversial among the political elites and the implementation was surrounded by silence 

and secrecy regulations.1187 Even after the end of the German Nazi occupation, sterilisations 

continued to be carried out, viewed as different from Nazi practices. The incessant push for 

sterilisation of the feebleminded by the Norwegian Director of Health1188 Karl Evang in the 

1950s implies that sterilisation was largely uncontroversial.1189 The accession of Norway to 

the ECHR in the 1950s neither had a direct impact on how sterilisation/castration practices 

were viewed nor were these laws questioned in the accession process.1190 While no broader or 

collective attempts were made to challenge the 1934 or 1942 laws in the 1950s or 1960s, 

some individual resistance has been documented. These acts of defiance were carried out by 

the victims themselves, but also by others, such as people working at institutions.1191 Some 

have taken their cases to court. In one case from the 1950s,1192 a woman challenged the 

Norwegian Ministry of Social Affairs and the doctor who sterilised her in 1942, leading to a 

more careful application of the law by the authorities (retold later in this chapter).1193 

The use of the 1934 Sterilisation Act changed throughout its implementation. Similar to 

Sweden, alternative forms of contraception were increasingly available in Norway in the 

1960s and 1970s1194 and medical research on heredity and genetics developed, slowly leading 

to a change of public views on how sterilisation should be regulated and administered. 

Another important influence for these changed public views was Norwegian women’s 
                                                                                                                                                                                              

2016; Hansen, 12 December 2016. The number of referred patients to the Gender Identity Disorder clinic at 
Oslo University Hospital was in 115 in 2011, of which 30 were denied treatment; in 2012, this number was 
152 (60 denied); and in 2013, 179 (43 denied). Helsedirektoratet [The Norwegian Directorate of Health] 
2015: 37. 

1187 This has been documented by criminologist Hjørdis Fodstad, who interviewed both victims of sterilisation 
and personnel at the institutions where sterilisation and castration were carried out. Fodstad 1999; 2000. 

1188 Formerly, Chief Medical Officer (1875–1945). 
1189 See Helsedirektoratet [The Norwegian Directorate of Health] 1950. 
1190 Seen in the lack of reservations regarding sterilisation and lack of legal amendments of the Sterilisation Act 

in connection to the accession. See Kommunal- og Moderniseringsdepartementet [Ministry of Local 
Government and Modernisation] 2015a. This was also highlighted by Ekeløve-Slydal, 7 December 2016. 

1191 Psychologist Gori Gunvald, working at the institution Bjerketun for girls, is one person who was actively 
trying to raise the scores at the IQ tests for the girls at the institution for them not to be sterilised. Ericsson 
1997: 60; Ericsson & Papendorf, 8 December 2016. 

1192 Haave 2000a: 363–8. The case did not, however, receive much attention by mass media at the time. Haave, 
5 December 2016. 

1193 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956). In other words, 
according to Section 4 of the 1934 Sterilisation Act. Haave 2000a: 363. 

1194 Most importantly contraceptive pills, which were introduced in Norway in 1967. Nesheim 2018. 
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movements for increased gender equality. These movements were pushing for reforms 

concerning publicly-sponsored kindergartens, free abortion, 1195  equal pay and equality 

concerning working conditions and political influence.1196 Successful reforms were changing 

gendered dynamics in Norwegian society from one where women’s hegemonic social role had 

been centred around the housewife in the beginning of the 1960s, to women becoming 

increasingly active outside of households in the late 1960s and 1970s.1197 

A new Sterilisation Act was introduced in 1977. It was motivated on three main grounds: i) 

the other Nordic countries had recently introduced more liberal sterilisation legislation, 

placing more agency with the individual,1198 ii) the Norwegian Parliamentary Committee of 

Justice had voiced the need for sufficient possibilities to appeal, and iii) the growing amount 

of sterilisation applications were considered to be unreasonably big for the central 

Sterilisation Council to process.1199 The Government Bill to establish the 1977 Act highlighted 

that people who wanted to get sterilised should first be given information about the procedure 

and other forms of contraception.1200 People with ‘mental diseases’, it was proposed, should, 

however, not be sterilised unless the authorities had approved of such sterilisation.1201 The Bill 

was processed and approved as legislation without much political discussion. The travaux 

préparatoires imply the wake of a reproductive rights discourse within the notion of privacy: 

‘[t]he right to decide for oneself if one wants to have children, and how many, appears for 

more and more people as a personal matter’.1202  

The 1977 Sterilisation Act is still in force today. Much like the Swedish law, the Norwegian 

emphasises individual will, as ‘[a] person who is a national resident and who has turned 25 

years old can be sterilised when he requests it’.1203 The legislation still, in exceptional cases,1204 

                                                                                                                                                                                              
1195 An important legislative reform was the abortion legislation, which moved towards liberalised abortion 

policies. See Norwegian Government Bill Ot.prp.nr. 38 (1974–1975); Lov om svangerskapsavbrudd [Act 
on Termination of Pregnancy], No. 50, 1975. 

1196 An important reform to counter discrimination of women was the introduction of the 1975 Gender Equality 
Act. See Norwegian Government Bill Ot.prp.nr. 1 (1977–1978); Lov om likestilling mellom kjønnene 
[Gender Equality Act], No. 45, 1978. See also Lønnå 2017. 

1197 See Lønnå 2017. For a more detailed account on women’s changing role in Norwegian 20th-century society 
and the regulation of birth control, see Andresen & Elvbakken 2018. 

1198 The Government Bill referred to new legislation in Sweden, Denmark and Iceland, according to which 
people above 25 years of age have the autonomous right to decide if they want to get sterilised, suggesting 
a similar legislative development in Norway. Norwegian Government Bill Ot.prp.nr. 46 (1976-1977): 3. 

1199 The applications were almost 5,000 a year. Norwegian Government Bill Ot.prp.nr. 46 (1976-1977): 6. 
1200 Norwegian Government Bill Ot.prp.nr. 46 (1976-1977): 6. 
1201 Ibid. 
1202 Ibid. See also Sosialkomiteen [The Norwegian Parliamentary Committee on Social Affairs] 1977. 
1203 Lov om sterilisering [Act on Sterilisation], No. 57, 1977, Section 2. 
1204 The indications for sterilisation have to be one of the following: when pregnancy or childbirth might lead to 

significant danger for the female applicant’s physical or mental health; when taking care of a child might 
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allows for sterilisation without the consent of the applicant. This is the situation for people 

with permanent severe mental illnesses or disabilities, as these conditions are considered to 

rule out the ability to make an informed, free choice.1205 The people in question can be 

sterilised upon application of their legal guardians, with the approval of a regional 

Sterilisation Committee. The Committee’s decisions can be appealed to the national 

Sterilisation Council.1206 The legislation was amended in 2006 to bring it in line with the CoE 

Convention on Human Rights and Biomedicine, emphasising that all interventions should be 

based on the applicant’s best interest.1207  

Unlike the Swedish legislative reform in 1975 – which clearly distanced itself from earlier 

laws – the Norwegian legislation is characterised by continuity.1208 This lack of rhetoric break 

might be traced back to the more open-worded formulation of the Norwegian eugenic and 

socio-political sterilisation legislation in comparison to the Swedish, in practice leaving more 

space for voluntary choice.1209 Hence, even though the Norwegian law allows for more 

invasive interventions than the Swedish – where only the applicants themselves can apply for 

sterilisation (also in cases in which they have a legal guardian),1210 this is not generally 

considered to lead to coercive interventions in practice, reflected in a lack of mobilisation 

around the topic among Norwegian disability rights organisations.1211  

 

 

 

                                                                                                                                                                                              
put the applicant in a particularly difficult situation; when there is a risk for serious hereditary disease or 
defect; and when the applicant because of mental illness or mental disability is unable to take satisfactory 
care of a child. For the two last indications, sterilisation needs to be considered the best method of 
preventing childbirth. See Lov om sterilisering [Act on Sterilisation], No. 57, 1977, Section 3 and 5(2). 

1205 Lov om sterilisering [Act on Sterilisation], No. 57, 1977, Section 4(3). 
1206 Ibid, Section 5(2). 
1207  Ibid, Section 5(2), third sentence. See Norwegian Government Bill Ot.prp.nr. 63 (2005–2006). 
1208 Roll-Hansen 2005: 176. See Steriliseringslag [Sterilisation Act] (1975:580); 4.2.2 The Power of Ideas: 

Equal Citizenship, Individual Rights and Civil Society.  
1209 This was discussed in my interview with Roll-Hansen, 13 December 2016. 
1210 Steriliseringslag [Sterilisation Act] (1975:580), Sections 2 and 3. 
1211 The lack of current practices of involuntary sterilisation was emphasised in my correspondence with civil 

society organisations working for the rights of disabled people and with emeritus professor Aslak Syse, 
expert on welfare and health law and former member of the national Sterilisation Council. See Ekberg, 27 
October 2016; Hansen, 7 November 2016; Sørlie-Rogne, 26 October 2016; Syse, 25 October 2016. Syse 
has also highlighted that the Norwegian sterilisation legislation has developed from being motivated by 
eugenic interests to being motivated by the child’s best interest. See Syse 2001. 
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Castration	in	Modern	Norway?	

Unlike sterilisation, castration was controversial even before its introduction.1212 In the 1950s, 

the therapeutic efficiency of the intervention started to become increasingly questioned by 

medical experts and also, importantly, by the national Sterilisation Council.1213 Karl Evang, 

the aforementioned Norwegian Director of Health who was advocating for sterilisations of the 

feebleminded in the same decade, was, contrastingly, highly critical of castration. He 

particularly criticised using castration on sexual offenders in exchange for a more lenient 

punishment, viewing such practices as coercive.1214  

Despite its decreasing use in the 1960s and 1970s, castration was kept in the 1977 

Sterilisation Act. The Act adopts a relatively unaltered stance on castration in comparison to 

the old law. The intervention is permitted if the applicant has an ‘abnormal sexual drive’ and, 

as a result, is likely to commit sexual offences.1215 The point of departure is the applicant’s 

own request,1216 but in cases in which the applicant suffers from a severe mental illness or 

disability, the decision can also be made by the legal guardian or the regional police officer in 

chief. 1217 Considered invasive and unusual (not used for contraception), the Norwegian 

Sterilisation Council always has to approve castration applications before the intervention can 

be carried out. 1218 The current legislation, which theoretically opens-up for involuntary 

castration might, however, paint an untrue picture of reality. According to the Norwegian 

Directorate of Health, there have been no castration applications for several decades,1219 

mirrored by a lack of civil society activism around castration.1220 

 

Legal	Recognition	of	Gender	Identity:	Criticism	and	Legislation	

More expression forums for trans issues in Norway have been created in recent years through 

increasing and more-inclusive activism. Trans activism has become visible in the aftermath of 

other successful LGB rights struggles, for example, the introduction of registered partnerships 

in 1993 and marriage equality in 1998. Some important trans rights activist landmarks are the 
                                                                                                                                                                                              
1212 See Norwegian Government Bill Ot.prp.nr. 17 (1934), Annex I. 
1213 Haave 2000a: 139–43. An important medical study on castration, which was critical of the effects of the 

intervention, is Bremer J 1958. 
1214 Haave 2000a: 143. 
1215 Lov om sterilisering [Act on Sterilisation], No. 57, 1977, Section 8(1). 
1216 Ibid. 
1217 Ibid, Sections 4(3) and 8(2). 
1218 Ibid, Section 9. 
1219 Helsedirektoratet [The Norwegian Directorate of Health], Sterilisering [Sterilisation]. 
1220  Reflected in a lack of written material and a general unawareness among interviewees about the topic. 
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2008 establishment of a national trans political committee; the official inclusion of trans 

issues into the activities of the Norwegian Association for Gender and Sexuality Diversity 

(FRI, previously called LLH);1221 the more outwardly oriented character of the Norwegian 

Association for Trans People (FTPN);1222 and the active engagement of Amnesty International 

in LGBT questions in Norway through local trans rights activists.1223 The domestic trans 

community has also become increasingly connected to supranational and foreign LGBT 

organisations.1224 

In the light of these increasing socio-organisational resources, the preconditions for 

amendment of legally registered gender have become scrutinised. FRI (then known as LLH) 

sent a letter to the Norwegian authorities in 2010 claiming that Norwegian preconditions were 

contrary to CoE recommendations, recalling the previous developments where the 

Commissioner for Human Rights and the PACE condemned legal gender recognition 

preconditioned upon surgical requirements. 1225  Hearing the voice of the activists, the 

Norwegian Directorate of Health released a preliminary report in 2011 which was written 

from a rights-based perspective.1226 The report – referring to international policy documents 

such as the 2009 report of the CoE Human Rights Commissioner, the 2010 CoE Committee 

of Ministers Recommendation against Discrimination on the Ground of Sexual Orientation 

and Gender Identity and the Yogyakarta Principles 1227 – stated that the requirements for 

surgical treatment and castration were contrary to the respect for a person’s physical integrity 

according to the ECHR.1228 However, when the report was sent out for referral (a common 

procedure for state reports in the Nordic countries), its reception was mixed. While 

organisations like LLH and FTPN generally supported the initiative to abolish castration 

requirements, the report was harshly criticised as unscientific and misleading by the Oslo 

University Hospital and the Harry Benjamin Resource Centre patient organisation, referring 

to medical literature on transsexualism.1229 As this criticism came from the only national 

hospital treating trans people and the only official patient-interest organisation, it was taken 
                                                                                                                                                                                              
1221 Originally organising around interests of gay men and lesbian women. Frydenlund, 10 December 2016. 
1222 For a long time, FTPN was an organisation that was more inward-oriented and its members were afraid to 

be visible, much because of transphobia. Lindvik, 7 December 2016. 
1223 Frydenlund, 10 December 2016; Kaatee, 6 December 2016. 
1224 Such as TGEU and ILGA. See Frydenlund, 10 December 2016; Lindvik, 7 December 2016. 
1225 Helsedirektoratet [The Norwegian Directorate of Health] 2011: 15; CM/Rec(2010)5. See 3.2.2 The 2000s: 

Soft Law; 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans Persons? 
1226 Helsedirektoratet [The Norwegian Directorate of Health] 2011. 
1227 CoE Commissioner for Human Rights 2009; CM/Rec(2010)5; and International Commission of Jurists 

(ICJ) 2007.  
1228 Helsedirektoratet [The Norwegian Directorate of Health] 2011: 17. 
1229 See FTPN 2011; LLH 2011; HBRS 2011; Oslo University Hospital 2011. See also Sørlie 2016. 
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very seriously by the Directorate of Health, which ‘considerably restated’ its narrative.1230 In 

the 2012 final report, the human rights-based criticism of the earlier draft was clearly toned 

down, and castration was framed as an integral part of the ‘medical treatment of 

transsexuals’.1231 However, a slight criticism of the concept of ‘real sex conversion’ in the 

treatment was kept, pointing out that further investigation was necessary.1232 

Later the same year, however, the Stockholm Administrative Court of Appeal handed down 

the judgment where it considered the Swedish infertility/sterilisation requirement to be a 

violation of constitutional and human rights.1233 In connection to this, the Norwegian LGBT 

civil society organisations LLH, Skeiv Ungdom and FTPN, together with Amnesty 

International, stepped up their activism.1234 The campaign consisted of active use of human 

rights rhetoric, lobbying and a petition to abolish the surgical preconditions for legal gender 

recognition, most importantly castration.1235 Patricia Kaatee, Policy Advisor at the national 

department of Amnesty International, described the campaign in the following words: 

How you present questions conditions how the receiver understands the seriousness in 
what you are saying. […] the weight, and the strength in Amnesty, is that at the 
moment we, in our research […] document that this is […] about rights violations, 
then – at least in the Nordic countries – we are listened to. So, I think that we did not 
say anything that others had not said before us, but we put it in another story then, 
another narrative... we said, ‘this is about rights, and Norwegian authorities are 
breaking what they have committed to protect’.1236 

 

With these words, Kaatee highlighted the importance of framing the question as one of rights, 

as well as of the organisational and political weight of Amnesty International in the civil 

society campaign. Noticeably, the campaigns focused on the castration practices above other 

administrative requirements.1237 The Norwegian castration requirement was often referred to 

as ‘irreversible sterilisation’ rather than castration, possibly influenced by the simultaneous 

Swedish civil society campaign.1238 Media and academia also picked up on the activism, 

                                                                                                                                                                                              
1230 Helsedirektoratet [The Norwegian Directorate of Health] 2012: 1. 
1231 Ibid: 16. 
1232 Ibid: 16–7. 
1233 See Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012) and 4.2.2 The 

Power of Ideas: Equal Citizenship, Individual Rights and Civil Society. 
1234 Amnesty International Norway 2012. 
1235 Ibid. 
1236 Kaatee, 6 December 2016. Translated from Norwegian. 
1237 According to Anniken Sørlie, this was also the requirement that many people thought was the gravest 

interference. Sørlie, 7 December 2016.  
1238 The cooperation and transnational influence between Swedish and Norwegian trans rights activists were 

highlighted by Frydenlund, 10 December 2016. The importance of the Swedish legal developments was 
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helping to raise public awareness.1239  

In 2014, Amnesty included Norway in a report on the situation of trans people in Europe,1240 

which coincided with its international campaign focusing on John Jeanette Solstad Remø, a 

trans woman not allowed to amend her legally registered gender because of her reluctance to 

undergo castration.1241 Trans rights activist Stein Wolff Frydenlund, who played a decisive 

role in including Norway in the 2014 Amnesty report and campaign, described the pressure 

that the campaign put on the Norwegian Government: 

A public focus was created, because the campaign for John Jeanette was massive […] 
and it was very visible that there was something wrong here... and Amnesty had a 
great weight […] Amnesty does not criticise Norwegian authorities particularly often, 
at least not to the extent that was done then.1242 

 

The Amnesty-led campaign for John Jeanette was supported by the outcome of the decision in 

her case before the Norwegian Equality and Anti-discrimination Ombud, delivered in 2014. 

The legally non-binding but influential decision scrutinised the mandatory requirements for 

legal gender recognition: diagnosis, hormonal and surgical treatment, involving irreversible 

sterilisation (castration).1243 The decision found that these requirements were a violation of the 

domestic legislative prohibition of discrimination on the grounds of gender identity and 

expression.1244 The preconditions indirectly placed trans applicants in a worse position than 

other people through different legal treatment.1245 The applicant could, hence, not fully express 

her gender identity, making such different treatment unlawful discrimination. The decision 

particularly focused on the requirement of irreversible sterilisation/castration. The Ombud 

supported her decision on recent supranational and transnational sources regarding trans 

rights: ECtHR practice, 1246  international soft law 1247  and recent developments in other 
                                                                                                                                                                                              

highlighted by Sørlie, 7 December 2016; and Paulsrud, 9 December 2016. 
1239 See Lohne et al 2013; Akre 2013; TV2 2014. In 2013 and 2014, the Norwegian administrative practices for 

changing legal gender were closely scrutinised on the national front, most importantly in Van Der Ros 
2013; Sørlie 2013; 2014. 

1240 The other countries covered in the report were Denmark, Finland, France, Ireland, Belgium and Germany. 
Amnesty International 2014. 

1241 Kaatee, 6 December 2016. See Amnesty International 2015. 
1242 Frydenlund, 10 December 2016.  
1243  See Langseth & Falch, 6 December 2016. Likestillings- og diskrimineringsombudet [The Norwegian 

Equality and Anti-discrimination Ombud], Decision No. 14/840 (2014). 
1244 Lov om forbud mot diskriminering på grunn av seksuell orientering, kjønnsidentitet og kjønnsuttrykk [Act 

on Prohibition of Discrimination on the Grounds of Sexual Orientation, Gender Identity and Gender 
Expression], No. 58, 2013, Section 5. 

1245  Likestillings- og diskrimineringsombudet [The Norwegian Equality and Anti-discrimination Ombud], 
Decision No. 14/840 (2014). 

1246  ECtHR, Van Kück v. Germany (2003): Para 69; Christine Goodwin v. the United Kingdom (2002); and I v. 
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countries,1248 particularly the recent Swedish court decision.1249 An important development in 

the domestic sphere was the 2013 Act on Prohibition of Discrimination on the Grounds of 

Sexual Orientation, Gender Identity and Gender Expression,1250 widening the legal recognition 

of discrimination of trans people, particularly outside working life.1251  

Sensing the controversy,1252 the Government appointed an expert group in 2013 to look into 

the preconditions for amendment of legally registered gender.1253 Moreover, the Norwegian 

Minister of Health, Bent Høie from the Conservative Party, was pressed on the topic during a 

debate at the Oslo LGBT Pride Festival in 2014 and prematurely promised a legislative 

change.1254 The appointed expert group published its final report in 2015, recommending – by 

then, not surprisingly – the abolishment of all surgical preconditions.1255 In the report, 

particularly the right to non-discrimination, the right to private life and the right to health care 

were emphasised as human rights negatively affected by the administrative practice.1256 Much 

like the Swedish Government Bill,1257 the Norwegian report highlighted the international 

developments in the field, stating that the ECtHR could potentially find the Norwegian 

practice to violate the Convention.1258 

The subsequent legislative process went smoothly. The Bill to introduce the Act on 

Amendment of Legal Gender built on the same rights argumentation presented by the expert 

                                                                                                                                                                                              
the United Kingdom (2002). The Ombud also referred to Y.Y. v. Turkey, but the ECtHR had not handed 
down a judgment in the matter at the time. See ECtHR, Y.Y. v. Turkey (2015). 

1247  International Commission of Jurists 2007, Principle 3; CommDH/IssuePaper(2009)2; WPATH 2010. 
1248  Sweden, Denmark, Iceland, Germany, Argentina and the United Kingdom.  
1249  Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012). As compensation 

falls outside of the competences of the Ombud, the question of possible compensation was not raised. 
Likestillings- og diskrimineringsombudet [The Norwegian Equality and Anti-discrimination Ombud], 
Decision No. 14/840 (2014). 

1250  Lov om forbud mot diskriminering på grunn av seksuell orientering, kjønnsidentitet og kjønnsuttrykk [Act 
on Prohibition of Discrimination on the Grounds of Sexual Orientation, Gender Identity and Gender 
Expression], No. 58, 2013. See also Hellum 2016. 

1251  Langseth & Falch, 6 December 2016. However, the castration requirement was not mentioned in the law’s 
travaux préparatoires. Norwegian Government Bill Prop. 88 L (2012-2013). To demonstrate its 
importance, it should be mentioned that a case identical to the 2014 case had been dismissed by the Ombud 
in 2012, as no domestic law was yet in place to recognise such preconditions as discriminatory. 
Likestillings- og diskrimineringsombudet [The Norwegian Equality and Anti-discrimination Ombud], 
Decision No. 12/650 (2013).  

1252 See Helsedirektoratet [The Norwegian Directorate of Health] 2012. 
1253 Helsedirektoratet [The Norwegian Directorate of Health] 2015. 
1254 Paulsrud, 9 December 2016. 
1255 Helsedirektoratet [The Norwegian Directorate of Health] 2015. 
1256 Ibid: 70–8. The report referred to the Norwegian Constitution, Sections 98 and 102; ECHR Articles 8 and 

14; ICCPR Articles 2(1), 17 and 26; ICESCR Article 12; and CRC Article 2(1). 
1257 See Swedish Government Bill Prop. 2011/12:142. 
1258 Helsedirektoratet [The Norwegian Directorate of Health] 2015: 77. 
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group, i.e. focusing on the right to non-discrimination and protection of private life,1259 and 

was passed by the Parliament without further ado. The 2016 Norwegian Act on Amendment 

of Legal Gender, which makes it possible to amend legal gender simply through ‘ticking a 

box’, has been depicted as internationally cutting-edge, receiving worldwide attention.1260 It 

only has two preconditions. The first is that the applicant is a Norwegian resident or citizen in 

Norway.1261 The second is that the applicant declares that they identify with ‘the other 

gender’,1262 rather than the one documented in the population register.1263 190 people applied 

for amendment of legal gender only one month after the law was passed,1264 and by the end of 

November 2016, over 400 applications had been made.1265 

 

5.3	Remedies?	

After discussing the establishment and abolishment of past sterilisation and castration 

practices, I now investigate victims’ mobilisation for remedies. The section is divided into 

three parts. The first deals with redress to Romani victims. As mentioned earlier, this group 

has been among those most vulnerable to sterilisation practices. Members of the group have 

also mobilised actively and effectively become the focal point of the Norwegian remedial 

debate. I then focus on remedies to other victim groups. Finally, the remedies provided to the 

different groups are compared and discussed. 

 

5.3.1	Remedies	to	Tatere/Romani	People	

In Norway, many remedies to sterilisation victims have been directed at tatere/Romani 

(hereinafter Romani) people. Subjected to discrimination throughout Norwegian history, the 

group has been oppressed through organised, abusive assimilation policies during the 20th 

                                                                                                                                                                                              
1259 Norwegian Government Bill Prop. 74 L (2015–2016): 10–1. 
1260 See Knight 2016. See also Lindvik, 7 December 2016. 
1261 Forskrift om endring av juridisk kjønn for norske statsborgere bosatt i utlandet [Decree on Amendment of 

Legal Gender for Norwegian Citizens Residing Abroad], No. 1565, 2016. 
1262 Norwegian legislation currently only recognises two options: male or female. 
1263 Lov om endring av juridisk kjønn [Act on Amendment of Legal Gender], No. 46, 2016, Section 2. The 

general age limit is set to 16 and children aged 6–16 can change their legal gender with the approval of the 
person(s) who has the parental responsibility of the child. Also children under six years can change their 
legal gender in case there is medical proof that they were born with an ambiguous somatic sexual 
development. In these cases, the application is filed by the parent(s). See Section 4(1–3). 

1264  See Dagen 2016. 
1265 It is possible that a couple of applications have been dismissed. Duurhuus, 29 November 2016. 
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century,1266 which included child abduction, involuntary sterilisation, bullying, registration 

and the prohibition of Romani language and lifestyle.1267 The mistreatment has been carried 

out by the state and the Mission (Misjonen), a private religious organisation with strong ties to 

the state.1268 Since the 1990s (after the church Mission was abolished),1269 the topic of 

involuntary sterilisation has been framed dominantly as a part of state abuse against the 

Romani minority.1270  

Romani mobilisation in the 1990s included, for example, the foundation of organisations for 

Romani people 1271  and the publication of literature on abuse against the minority. 1272 

Approached by a few Romani activists, the Norwegian Helsinki Committee (a domestic 

human rights NGO), turned to the Ministry of Social Affairs in 1993 to apply for research 

funding to investigate past assimilation policies.1273 While the Ministry denied the request, it 

initiated a greater research project two years later.1274 Simultaneously, in the middle of the 

1990s, the question about remedies to the Romani for past abusive policies was raised in 

Parliament by the Workers’ Communist Party MP Erling Folkvord.1275 In his intervention, 

Folkvord used the powerful term ‘ethnic cleansing’ – a term also used by some of the 

actively-mobilised Romani – bringing to mind genocide and international criminal legal 

discourse.1276  

                                                                                                                                                                                              
1266 See Fodstad 1999; 2000; Haave 2000b; 2000a; 2007; 2015a; 2015b; 2015c; 2015d; Kommunal- og 

Moderniseringsdepartementet [The Norwegian Ministry of Local Government and Modernisation] 2015a. 
See also Hvinden 2000a. 

1267  Particularly through the use of Lov om løsgjengeri, betleri og drukkenskap [Act on Vagrancy, Mendicancy 
and Drunkenness], No. 1, 1918; see Kommunal- og Moderniseringsdepartementet [The Norwegian 
Ministry of Local Government and Modernisation] 2015a. 

1268 See Haave 2000a; Fodstad 1999. 
1269 The church Mission was abolished in 1986 and their work colony Svanviken was abolished in 1989. 

Romanifolkets landsforening [The Romani People’s Association of Norway] 2000: 9.  
1270 In 1973, the state television NRK broadcasted Vibeke Løkkeberg’s documentary Tatere about the abuse 

and ill-treatment of the inhabitants at a working colony for Romani people. The documentary evoked some 
national debate and in 1975, Norwegian Socialist Left Party MP Torild Skard made an interpellation in 
Parliament, asking about the conditions of the Romani in Norway. As a consequence of the criticism, a 
state investigation looked into the assimilation policies, however, without reference to sterilisation or 
castration. The abuse and targeting of Romani people in the implementation of the sterilisation legislation 
were not discussed in the travaux préparatoires of the 1977 Sterilisation Act either. See Hvinden 2000a: 
12; Romanifolkets landforening [The Romani People’s Association of Norway] 2000: 9; 
Sosialdepartementet [The Norwegian Ministry of Social Affairs] 1980; Den Norske Helsingforskomite 
[The Norwegian Helsinki Committee] 2009: 49; Sosialkomiteen [The Norwegian Parliamentary Committee 
on Social Affairs] 1977; Norwegian Government Bill Ot.prp.nr. 46 (1976–1977).  

1271  Such as Romanifolkets landsforening, established in 1995. Halvorsen 2000: 202. 
1272  See Bastrup & Sivertsen 1996; Schlüter 1993; Tranøy 1995. 
1273  Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003: 8; Ekeløve-

Slydal, 7 December 2016.  
1274  See Ekeløve-Slydal, 7 December 2016. 
1275  Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 1996: 3.  
1276  Ibid. See also Braun et al 2014: 214. 



 

 188 

The fore-mentioned publicly funded research project was finalised and published in 2000.1277 

It included an extensive historical report on sterilisation and castration policies and 

practices,1278 and an interview-based study of sterilisation with Romani victims and people 

who had worked for the Mission.1279 The historical mapping showed that while Romani 

people, particularly women, 1280 were vulnerable to sterilisation practices, they were, however, 

not victims of a systematic state policy of ethnic extermination.1281 The claims of systematic 

‘ethnic cleansing’ were hence dismissed, but the remedial discussion remained on the political 

agenda.1282 

Remedies for Romani victims have been affected by the advancement of legal norms 

regulating minority protection. The most important events are the 1993 Norwegian 

ratification of the European Charter for Regional and Minority Languages, the 1998 official 

recognition of the Romani minority,1283 the minority’s inclusion in the 1999 Government 

Human Rights Action Plan,1284 and the 1999 ratification of the CoE Framework Convention 

for the Protection of National Minorities.1285 The 1990 ratification of the International Labour 

Organization’s Indigenous and Tribal Peoples Convention has also strengthened Norway’s 

commitment to ethnic minority rights.1286 These treaties have created a legal frame for 

minorities to advance rights claims.  

Some Romani people have actively used legal and political opportunities to advance remedial 

claims. They have mobilised before supranational instances, such as the CoE,1287 or national 

authorities, framing their claims in terms of rights.1288 The levels of mobilisation, nevertheless, 

                                                                                                                                                                                              
1277  See Hvinden 2000a. 
1278  Haave 2000a. 
1279  Fodstad 1999.  
1280  Among the 128 sterilisations of Romani people registered, there were 112 women and 16 men. Haave 

2000a: 388. 
1281 See Haave 2000a: 387–90.  
1282 Reparations to the Romani in Norway is still a debated political question. See Haave, 5 December 2016; 

Plesner, 14 December 2016. 
1283 See Kommunal- og Moderniseringsdepartementet [The Norwegian Ministry of Local Government and 

Modernisation] 2015a: 39. 
1284 Utenriksdepartementet [The Norwegian Ministry of Foreign Affairs] 1999. 
1285 See Norwegian Government Bill St.prp.nr.80 (1997–1998). 
1286 In comparison to Sweden and Finland, Norway is the only country that has ratified the 1989 ILO 

Indigenous and Tribal Peoples Convention. The active and relatively big indigenous Sami population, 
recognised in the Norwegian Constitution, has been able to put the indigenous minority on the political 
agenda, also influencing other national minorities and led to a proliferating minority rights framework. See 
Kongeriget Norges Grundlov [The Constitution of the Kingdom of Norway] 1814, Section 108. 

1287 See CRI(2000)33; CRI(2004)3. 
1288 See Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003; Thune & 

Stiftelsen romanifolket/taterne 2003. 
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vary greatly within the heterogeneous Romani group(s).1289 While some Romani people have 

been highly rights conscious, others have not, and many have remained unorganised. The 

Romani sterilisation victims – by now, mainly old women – have been particularly quiet and 

their grievances have seldom been publicly voiced.1290 

 

Compensation	Ex	Gratia	

Some Romani people have been granted individual ex gratia compensation for involuntary 

sterilisation. Despite a lack of official statistics,1291 Norwegian authorities have documented 

that at least one Romani woman received compensation in 2001 for her sterilisation according 

to the 1934 Sterilisation Act which proved to be ethnically motivated.1292 In his extensive 

historical research, Haave has also found an early case of ex gratia payment to a minor 

Romani woman in the 1960s whose sterilisation was carried out according to the Nazi-

enacted 1942 Sterilisation Act without obtaining her parents’ consent.1293 The Norwegian 

authorities highlighted that the sterilisation was ethnically motivated and that the 1942 Act 

allowed forms of sterilisations not possible under the 1934 Sterilisation Act, clearly 

distancing themselves from NS sterilisation policies. 1294 Noticing few reported cases of 

individual ex gratia compensation, such compensations have likely been uncommon. 

Looking into the issue in 2000, the Norwegian Government concluded that there were few 

possibilities for victims of state abusive policies to access compensation. Statutory limitations 

excluded possibilities for victims to claim legal liability in courts.1295 Importantly, the policies 

were not considered violations of international criminal law or jus cogens, which would have 

raised different questions regarding prescriptibility.1296 The report concluded that the ex 

gratia compensation system was also difficult to access in practice,1297 leading to discussion in 

Parliament. An additional state report in 2001 scrutinised the evidence requirements and 

                                                                                                                                                                                              
1289 Haave, 5 December 2016; Ekeløve-Slydal, 7 December 2016; Vigardt, 1 February 2017. 
1290 This observation was emphasised particularly by Tove Skotvedt, the secretary of the 2003 

Interdepartmental Investigation on Compensation to Romani people. Drefvelin & Skotvedt, 9 December 
2016. 

1291 The Norwegian Directorate of Health and the Norwegian Civil Affairs Authority have answered my 
requests for statistics on ex gratia payments based on sterilisation/castration negatively, referring to a lack 
of specified numbers. Aasen, 23 November 2016; Tystad, 19 October 2016. 

1292 Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004: 46.  
1293 Haave 2000a: 344–6. 
1294 Ibid. 
1295 Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2000. 
1296 See 3.1 Sterilisation and Castration from Nuremberg to Rome. 
1297 Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2000. 
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conditions for individual ex gratia payments and recommended an amendment with reference 

to national minorities.1298 The 1999 Swedish Compensation Law to victims of involuntary 

sterilisation was discussed in the report as a potential model for compensation legislation to 

improve remedial access – demonstrating a transnational influence.1299  

When remedies to victims of involuntary sterilisation were discussed in the early 2000s in 

Norway, the topic was largely framed as an ethnic question. The civil society Association for 

Romani/tatere culture, Stiftelsen Romanifolkets/taternes kulturfond, approached the 

Government with a lawyer’s assistance in 2002, asking for a special ex gratia compensation 

scheme with less strict evidence requirements and higher compensation amounts.1300 It pointed 

to the published research, the remedial treatment of other minorities1301 and the supranational 

human rights framework for national minorities,1302 indicating possible future litigation.1303 

Simultaneously, the question of compensation was again raised in Parliament by Christian 

Democrat MP Ivar Østberg.1304 In the same year, the CoE Advisory Committee on the 

Framework Convention for the Protection of National Minorities recommended the 

Norwegian Government to assist abused minorities, specifically pointing to the need – and 

evidentiary difficulties – for sterilised Romani people to access compensation.1305  

These developments created pressure on the Norwegian Government which soon appointed a 

working group to evaluate Romani people’s access to financial compensation.1306 The results 

were published in 2003, finding establishment of special legislation in line with the Swedish 

model unnecessary. Instead, the report recommended lowering the evidence requirements in 

the individual ex gratia compensation system.1307 Consequently, the Government proposed to 

establish a special compensation scheme to predefined, abused minorities, requiring as 

evidence: i) the applicant’s own story, and, for the involuntarily sterilised, ii) documentation 

                                                                                                                                                                                              
1298 Kommunalkomiteen [The Norwegian Committee on Local Government and Public Administration] 2001: 

18. 
1299 Kommunalkomiteen [The Norwegian Committee on Local Government and Public Administration] 2001: 

18–9. See Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under 
Certain Circumstances] (1999:332). 

1300 Ibid. 
1301 The Jewish minority in Norway whose assets were confiscated by the state during the Second World War. 

See Vollebæk & Plesner 2014: 183; Thune & Stiftelsen romanifolket/taterne 2003: 4. 
1302  Particularly the Council of Europe Framework Protection for National Minorities. 
1303 Thune & Stiftelsen romanifolket/taterne 2003. 
1304 Stortinget [The Norwegian Parliament] 2002: 2280–1. See also Kommunal- og regionaldepartementet [The 

Norwegian Ministry of Local Government] 2003: 5. 
1305 ACFC/INF/OP/I(2003)003 (2003): Para 33; Kommunal- og regionaldepartementet [The Norwegian 

Ministry of Local Government] 2003: 7. 
1306 Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003: 5. 
1307 Ibid: 27. 
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of surgical intervention.1308 The compensation amount to Romani victims of involuntary 

sterilisation was set to a comparatively high 150,000 Norwegian Krone (around 15,300 

Euros), highlighting the seriousness of the violation and referring to the Swedish 

compensation sum. 1309  Quite interestingly, the Government, similar to the Swedish 

sterilisation investigation, looked to the Norwegian Supreme Court’s compensation practice 

for sexual crimes for guidance on appropriate compensation amounts for involuntary 

sterilisation.1310 The compensation scheme was adopted by the Parliament in 2004.1311  

According to the scheme, applications can be made freely but a form to facilitate the 

procedure is provided by the Norwegian Civil Affairs Authority. The form is available in the 

two official Norwegian languages – bokmål and nynorsk – and contains openly formulated 

questions about what kind of abuse the applicant was subjected to. The categories are school 

bullying, internment at the Svanviken work colony, forced sterilisation and the more openly 

formulated ‘ill-treatment by authorities’.1312 Quite remarkably, the form is not available in 

Romani language, which might impede remedial access.  

There has been an absence of compensation applications by involuntarily sterilised Romani 

people. According to a 2015 government report – looking into the authorities’ treatment of the 

Romani from a human rights angle – applications amounted to no more than 15, of which 

seven were approved.1313 13 of the applicants were women, and two men.1314 It is remarkable 

that the number of applications was much lower than, for example, the ones based on 

bullying, for which 1,231 Romani people applied and 1,220 were compensated.1315  

What are the reasons for the strikingly low number of applicants and approved applications? 

Assuming the numerical correctness of Haave’s research on sterilisations of Romani – the 

                                                                                                                                                                                              
1308 Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004: 58. This was 

confirmed by Tonning, 13 March 2018. 
1309 Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004: 59. See Lag 

om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 
Circumstances] (1999:332). 

1310 See 4.3.1 State Responsibility and the Marginalised. Without much explanation of why this was the case. 
See Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004: 84. 

1311 Justis- og politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004; 
Justiskomiteen [The Norwegian Parliamentary Committee on Justice] 2004. The other groups were 
tatere/Romani people subjected to other violations, war children, Sami people and the Kven people who 
have suffered from lack of access to education.  

1312 Statens sivilrettsforvaltning [The Norwegian Civil Affairs Authority], Søknadsskjema [Application Forms]. 
1313  Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 2015a. 
1314  Nordvik 2015: 696. Of the applications that were approved, six were made by women and one by a man. 
1315 Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 2015a: 

92. Interestingly, the only evidence required for compensation for bullying was the applicant’s own story. 



 

 192 

registered ones being 128 in the period 1934–19771316 – and that many of the interventions 

were coercive, many victims have not applied for ex gratia compensation. Reasons for the 

few applications might be that the compensation scheme was introduced a long time after the 

interventions took place and that many victims have died, are old and/or ill; that sterilisation 

is perceived as stigmatising;1317 that accessing old medical files is difficult and traumatic; or 

that the application procedure is difficult.1318 Information about the compensation scheme was 

published in several newspapers and rejected earlier applications were no obstacle for new 

ones.1319 It is possible that some Romani victims are unaware of the compensation schemes, 

particularly the ones who have stayed unorganised.1320  

Interviews show that while many Romani people were aware of the compensation scheme, 

they were, however, unsure about how to apply and what harm could be compensated.1321 

According to the President of the Secretariat of the fore-mentioned 2015 report, Ingvill 

Thorson Plesner, negative experiences of rejected applications were discussed in Romani 

communities, which might have affected the victims’ decisions to apply.1322 In my interview 

with Romani activist Kai-Samuel Vigardt, who has been helping various Romani people to 

apply for compensation since he was a teenager, he recounted an incident when he tried to 

convince a woman who had been sterilised to apply for ex gratia compensation. The woman, 

nevertheless, had told very few about her sterilisation and consistently rejected initiatives to 

apply, unwilling to accept payment from the state.1323 Her decision, which might not be unique 

in the group, manifests another issue: deep and persistent mistrust of state authorities.1324 

 

Other	Remedies	

The Romani people have also been granted remedies other than compensation, particularly 

collective and symbolic ones. Abuse against the Romani has been investigated relatively 

thoroughly on the initiative of the Norwegian authorities. The first important research project 
                                                                                                                                                                                              
1316 Haave 2000a: 388. 
1317 The stigmatisation of the intervention might be worsened by its motivation. Moreover, the importance 

attached to children and large families in the Romani community might have worsened the victims’ 
stigmatisation. Haave, 5 December 2016. On the stigmatisation of victims of sexual and reproductive 
violence, see Rubio-Marín 2012: 75–6.  

1318 The applicants that have used legal counselling have had to pay for it themselves. Nordvik 2015: 695. 
1319 Nordvik 2015: 694.  
1320 Haave, 5 December 2016; Plesner, 14 December 2016. 
1321 Nordvik 2015: 695. 
1322 Plesner, 14 December 2016. 
1323 Vigardt, 1 February 2017. 
1324 This mistrust was also highlighted by Plesner, 14 December 2016. 
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was that mentioned earlier which covered research on assimilation policies.1325 The report 

manifested truth-finding efforts, a possibility of rewriting national history and a potential 

basis for remedial claims. At the time of publication, the Government also published a general 

report on past minority policies covering the five officially recognised national minorities, in 

which it recognised historical abuse, including involuntary sterilisation of Romani.1326  

After the adoption of the 2004 compensation scheme, civil society continued to put pressure 

on the Norwegian Government.1327  Civil society highlighted that investigations had been 

carried out from a historical rather than a human rights point of view,1328 which ultimately 

meant that there was limited victim recognition. This criticism led to the Government’s 

appointment of a human rights-based investigation in 2011,1329 which published its final report 

in 2015. To secure representation, Romani voices were included both through victim 

interviews and through two Romani members in the investigative group.1330 Interestingly 

enough, the report drew a line between human rights in the legal and moral sense.1331 It 

concluded that the involuntary sterilisations carried out according to the 1934 and 1942 laws 

were morally regrettable, and that involuntary sterilisation today is a violation of the right to 

be free from torture and ill-treatment and the right to privacy and family life, guaranteed in 

ECHR Articles 3 and 8.1332 Nevertheless, looking at the late legal development of ECtHR 

practice regarding involuntary sterilisation (the first decision being from 2011),1333 the report 

remained unsure whether involuntary sterilisation was established as a human rights violation 

                                                                                                                                                                                              
1325 The final report of the project, see Hvinden 2000a. The publication of this extensive mapping was followed 

by a press conference in 2000. Fodstad, 14 December 2016. 
1326 Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2000. The past 

abuse has also been mentioned in the 2003 and 2004 state reports on compensation. Justis- og 
politidepartementet [The Norwegian Ministry of Justice and Public Security] 2004; Justiskomiteen [The 
Norwegian Parliamentary Committee on Justice] 2004; Kommunal- og regionaldepartementet [The 
Norwegian Ministry of Local Government] 2003. 

1327 Most importantly Romani people and the Norwegian Helsinki Committee, publishing a report and 
organising a seminar on the past abuse in 2009. Ekeløve-Slydal, 7 December 2009. See Den Norske 
Helsingforskomite [The Norwegian Helsinki Committee] 2009; Kommunal- og 
Moderniseringsdepartementet [The Norwegian Ministry of Local Government and Modernisation] 2015b: 
699–701.  

1328  Ekeløve-Slydal, 7 December 2016. 
1329 See Kommunal- og Moderniseringsdepartementet [The Norwegian Ministry of Local Government and 

Modernisation] 2015a. 
1330  See Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 

2015b;  2015a. 
1331  Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 2015a: 

13. 
1332  Ibid: 78. 
1333 Indirectly referring to ECtHR, V.C. v. Slovakia (2011). Kommunal- og Moderniseringsdepartementet 

[Ministry of Local Government and Modernisation] 2015a: 78. 
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in the legal sense before 1977, when the new law was established.1334 Not touched upon in the 

report, the recognition brought forward the paradox between the recognition of the practice as 

torture/ill-treatment and its consequent status as a violation of jus cogens, together with the 

principle of non-retroactivity – apparently in favour of the latter. The report did not, 

moreover, enquire into whether the practices amounted to violations of international criminal 

law or constitutional law. According to Plesner, the moral/legal difference of human rights 

was, however, made in order to widen, rather than diminish, state responsibility: 

[…] to show that Norwegian authorities had a responsibility, also then, even though it 
was not legally sanctioned, in the way it is today, and the contents of the norms were 
not clarified precisely […] not least when it comes to such serious forms of abuse and 
so obvious violations of human rights as castration and sterilisation […]1335 

 

In her response, Plesner referred to castration and sterilisation as ‘obvious’ violations of 

human rights. While the violations were not recognised in a legal sense, however, it is 

important to point out that public (moral) accountability was generally accepted, even though 

the legislation had built on voluntary interventions. Hence, the question of whether 

involuntary interventions were a result of authoritative abuse by individual civil servants or, 

alternatively, of oppressive legislation, was not brought up in the report. 

The Norwegian Government has officially apologised three times for past oppression of the 

Romani minority: in 1998, 2000 and 2015. These apologies have been important symbolic 

remedies, aiming at the collective, acknowledging facts and accepting state responsibility.1336 

None of the apologies were, however, broadcast – rendering questionable their ‘public’ nature 

and, ultimately, symbolic value.1337 The Norwegian state church has also apologised thrice to 

                                                                                                                                                                                              
1334  See Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 

2015a: 78. 
1335  Plesner, 14 December 2016. Translated from Norwegian. 
1336  The first time, the apology was made by the Minister of Local Government and Development in 1998 

during a meeting between representatives for Romani people and the authorities at government localities. 
The apology was made during the same year that the Romani were recognised as a minority, adding to its 
symbolic value. The expression ‘forced sterilisation’ was explicitly mentioned. The second time, a written 
apology was included in the 2000 government report, highlighting state responsibility. This apology was 
also generally not directed at the media or the broader public. The third time, the Minister of Local 
Government and Modernisation Jan Tore Sanner apologised for past oppressive authority practices against 
the Romani when the 2015 report was officially handed over to him at the University of Oslo. Importantly, 
at this occasion, the investigation leader Knut Vollebæk highlighted that it was the Norwegian Government 
and Parliament that had rendered possible the oppressive policies carried out by lower-level authorities. 
Hence, this last apology comes close to recognition of state responsibility. Braun et al 2014: 206, 214; 
Nordvik 2015: 688; Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 
2000; Zondag 2015.  

1337 Nordvik 2015; Zondag 2015. 
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the Romani, apologies that are important given the role of the Mission in carrying out the 

practices.1338  

Other forms of collective remedies have been monuments and exhibitions. These remedies 

have aimed to symbolically commemorate victims, marking a break with the past, to inform 

current societies about the violations and to provide means of victim satisfaction for 

collectives of victims. The exhibition Latjo Drom at Glomdal Museum has been the only 

permanent exhibition of Romani culture established by the state.1339 The ‘Stone of Shame’ 

monument in Oslo at Ris graveyard is another state-initiated memorial to the victims of the 

Norwegian assimilation policies.1340 Another, final form of collective remedy is a public fund 

established in 2004.1341  

Conclusively, the Norwegian remedial efforts to the Romani minority during the last 20 years 

have been relatively extensive, at least in theory. Importantly, there is a cognitive dissonance 

in the amount of state responsibility accepted in the symbolic remedies – such as apologies in 

which the violations, and state responsibility for them, are accepted – and the compensation, 

which is granted on the principle of ex gratia, not legal liability. State-appointed 

investigations have also skirted around the question of public liability. Having gone from the 

fore-mentioned brief statement that compensation based on liability is most likely excluded 

because of statutory limitations in its first report from 2000, the state has come to embrace a 

more nuanced acceptance of accountability in the 2015 report. Leaving central legal questions 

open-ended, the state has emphasised the present-day condemnation of the practices and 

accepted its moral responsibility. 

 

5.3.2	What	About	the	Others?	

After looking at the remedies awarded to the Norwegian Romani, I now glance at remedies to 

other victims of involuntary sterilisation and castration. The groups presented here are, firstly, 

the non-Romani victims of involuntary interventions according to the 1934 and 1942 acts, and 

secondly, the trans people who had to get castrated to amend their legally registered gender. 
                                                                                                                                                                                              
1338 Nordvik 2015: 689–90.   
1339 The first official initiative to an exhibition was raised by MP Folkvord in Parliament already in 1996, but it 

took until 2006 to establish a permanent exhibition. See Nordvik 2015: 690. 
1340 The people in the grave under the monument are, however, predominantly non-Romani. See Haave 2015c. 
1341  With a value of 75 million Norwegian Krone (around 7,6 million Euros). Justis- og politidepartementet 

[The Norwegian Ministry of Justice and Public Security] 2004: 45. However, after some controversies 
regarding the administration of the fund in recent years, it has been reframed as a fund to ‘national 
minorities’ rather than merely Romani and is currently administered by the state. 
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Other	Victims	of	Involuntary	Sterilisation	and	Castration	before	1977	

From 1934 to 1977, most sterilisations and castrations were carried out on people who were 

non-Romani.1342 However, this bigger group of people that were sterilised or castrated, some 

against their will, have generally not mobilised or presented claims before the state, resulting 

in little public debate and very few remedies.  

Theoretically, there are two possibilities for non-Romani victims to access compensation. The 

first is to claim public liability for pecuniary and non-pecuniary personal damage according to 

the 1969 Compensation Act.1343 Here, whether the interventions were based on wrongful 

implementation or legislation violating constitutional or supranational legal norms, 

determines the applicable normative framework: domestic legislation or constitutional and 

international rights respectively. As the interventions took place before 1977, they are, 

nevertheless, likely to fall under the Statute of Limitations.1344  

The second possibility to access remedies is to apply for individual ex gratia 

compensation. 1345 When applying, victims have to demonstrate: i) that they have been 

sterilised/castrated (medical files), and ii) that this was done against their will 

(documentation).1346 Unlike the Romani victims, applicants hence have to show through 

official documentation that their sterilisation was involuntary, since their own personal stories 

do not suffice as evidence.1347 Such documentation can be, for example, medical files that 

indicate that the intervention was involuntary or that it was carried out illegally (i.e. without 

fulfilling the legislative conditions).1348 It is possible that some non-Romani victims have 

applied for individual ex gratia compensation but the lack of official statistics renders this a 

mystery.1349 

                                                                                                                                                                                              
1342  Officially, 128 Romani were registered as sterilised during the time period 1934–1977. This corresponds to 

approximately 0.3 per cent of the total number of registered sterilisations. Haave 2000a: 388. 
1343  Lov om skadeserstatning [Compensation Act], No. 26, 1969, Chapter 3, Sections 1 and 2. The lack of case 

law, nevertheless, indicates that this possibility to access compensation might be far-fetched in practice. 
1344  Which is generally three years after the person in question has the necessary knowledge of the damage, 

according to Lov om foreldelse [Statute of Limitations], No. 18, 1979, Section 9. This is also the 
conclusion of the 2003 report, which considered damages before 1986 to fall under the statute of 
limitations. Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003: 
26. In theory, however, the state could – as a party to the lawsuit if challenged in court – abstain from this 
objection of statutory limitations, and hence, potentially be held liable for damages. Kommunal- og 
regionaldepartementet [The Norwegian Ministry of Local Government] 2003: 17. 

1345 I.e. the generally available one, not the 2004 scheme. 
1346 Kommunal- og regionaldepartementet [The Norwegian Ministry of Local Government] 2003. 
1347 Tonning, 13 March 2018. 
1348 Ibid. 
1349 Aasen, 23 November 2016; Tystad, 19 October 2016; Tonning, 13 March 2018. 
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The general silence and non-mobilisation of the non-Romani victims has been broken by 

notable exceptions. Here, I recall two women who have taken their cases of involuntary 

sterilisation to court, in the 1950s and 1980s respectively. While they were both ultimately 

unsuccessful in obtaining compensation, their legal struggles for public liability are worth 

mentioning as they conceptualise the involuntary interventions as harm in legal terms. 

Importantly, they also exemplify the practical difficulties when navigating such claims in the 

Norwegian legal system. 

In 1950, a woman filed a lawsuit against a medical doctor and the Norwegian Ministry of 

Social Affairs for her sterilisation, which she claimed had been processed and approved on 

grounds of gross negligence and was, hence, unlawful.1350 She had been sterilised in 1942 

according to the 1934 Sterilisation Act Section 4, which allowed for sterilisation without the 

patient’s consent.1351 The woman was a legal minor at the time, and only her father had 

provided his consent.1352 The doctor had considered the mother’s consent to be unnecessary 

given the latter’s history of mental illness.1353 The doctor believed that the applicant suffered 

from hereditary, permanent and severe mental deficiencies.1354 The applicant had never been 

asked or informed about the sterilisation but thought that she was undergoing surgery to 

relieve her menstrual pain.1355 Before the Court, she, through her lawyer, challenged the 

grounds for the medical evaluation of her intelligence, pointing to a later intelligence test, 

showing that her IQ was high enough for her consent to be required by law.1356 With a letter 

from the woman’s employer, showing that she was responsible and could take care of her 

tasks at work, she further challenged the doctor’s evaluation.1357 Moreover, the applicant 

highlighted procedural errors, as members of the Sterilisation Council, including the 

Norwegian Chief Medical Officer, had been absent when approving her application. She 

claimed 100,000 Norwegian Krone (today, approximately equivalent to 421,000 Euros) in 

compensation for her unlawful sterilisation.1358  

                                                                                                                                                                                              
1350 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956). 
1351 Haave 2000a: 363; Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956). 
1352 Ibid. 
1353 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956): 10. 
1354 Haave 2000a: 363. 
1355 Ibid: 364. Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956). 
1356 The mental age required was 9 years, and the later IQ test had shown that she was on the mental age of 9 

years and 6 months. The IQ test performed by the accused doctor had shown that the woman was on a 
mental age of 7 years and 6 months. See Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], 
Appeal No. 43/1954 (1956): 8–9; Haave 2000a: 365. 

1357 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956): 20. 
1358 A historical conversion of the amount referring to the amount in gold makes 100,000 Norwegian Krone in 
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The Court of First Instance found that the doctor had committed no error in her evaluation of 

the applicant’s intelligence. All members of the Sterilisation Council had not been involved in 

the decision-making process, which the Court held to constitute a procedural error. 

Nevertheless, dismissing that this would have had an impact on the factual or legal outcome 

of the case, the Court found no liable error in the actions of the authorities or the individual 

doctor.1359 

Losing in the first instance, the applicant appealed. Also losing in the second instance – 

however, with a 5–2 division among the judges – she tried to take the case to the Supreme 

Court, but was rejected.1360 The final, rejecting judgment of the Court of Appeal confirmed the 

ruling of the first instance, even though it found multiple flaws in the sterilisation procedure: 

particularly that the applicant had not consented to or been duly informed about her 

sterilisation, and that the Chief Medical Officer had not participated in the decision-making 

process. Similar to the first instance, the Court of Appeal pragmatically ruled that the 

outcome would not, however, likely have been different with the presence of the Chief 

Medical Officer. Doing so, it rejected the applicants’ claims. Nevertheless, it also ruled that 

the applicant did not have to carry the costs and expenses of the respondent, implying certain 

recognition of the applicant’s claims.1361 

In the final 1956 judgment, three things are particularly interesting: i) the applicant’s lawyer’s 

referral to reproduction as a matter of rights, ii) the majority’s rejection of the relevance of 

international human rights, and iii) the dissenting minority’s reservations regarding the lack of 

consent and problematisation of the Sterilisation Council officers’ NS-membership at the 

time. 

The applicant’s lawyer illustratively formulated the applicant’s reproductive harm as rights 

violations: 

The intervention has caused Ms NN a lifelong and irreversible aggravated bodily 
injury which has deprived her not only of a woman’s most valuable right, namely the 
right to have children, but which has also significantly reduced her possibilities to 
enter into marriage and thereby be [financially] supported. This is not merely a 
violation of the Sterilisation Act, but also of the Conventions about Human Rights that 

                                                                                                                                                                                              
1950 correspond to approximately 421,000 Euros in 2015. Historical statistics, Historical Currency 
Converter. 

1359 Haave 2000a: 365. 
1360 Ibid: 367. 
1361 Ibid: 366. 
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Norway has acceded to.1362 

 

This excerpt shows that the lawyer was aware of Norway’s commitment to international 

human rights in the mid-1950s, also considering the right to have children to belong to these 

rights. The Norwegian Constitution was, interestingly, not invoked in the case – indicating 

that the lawyer did not consider it relevant to the case. The fact that the lawyer demonstrated 

the pecuniary and non-pecuniary consequences of the violation of the right to have children 

also demonstrates an understanding of the gravity of the victim’s harm in the society of the 

time. While this interpretation of human rights at the time (1956) may not have been general, 

it is, however, interesting to contrast this position to, for example, the conclusions in the 2015 

state investigation, which stated that involuntary sterilisation was not a legally established 

violation of human rights before 1977.1363 

The majority dismissed the human rights arguments, stating that ‘[i]t is obvious that Ms NN 

cannot invoke the human rights declarations in this case’. 1364  It highlighted that the 

sterilisation had taken place before Norway acceded to the ‘Convention about these 

declarations’, and that the Government had found no reason to amend the 1934 Sterilisation 

Act when it ratified the Convention, implying a lack of normative conflict.1365 Interestingly, 

the Court of Appeal did not hence draw a line between the two most central human rights 

instruments at the time: the non-binding UN 1948 Declaration of Human Rights and the 

binding 1950 ECHR. Furthermore, the majority highlighting that the sterilisation had taken 

place before accession assigns legal significance to international human rights commitments. 

Nevertheless, the legally relevant interpretation of international obligations, in the eyes of the 

Court, was the domestic, political one, instead of an independent interpretation of 

supranational legal sources.  

Coming to the minority’s dissent, it contrasted the Norwegian and the occupant sterilisation 

practices, the latter being in power at the time of the intervention. It constructed the 1934 Act 

as building on a legitimate aim – the protection of the feebleminded against state abuse – 

while the NS regime applied sterilisation policies with illegitimate, malignant intentions.1366 
                                                                                                                                                                                              
1362 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956): 4. Translated from 

Norwegian. Emphasis added. 
1363 Kommunal- og Moderniseringsdepartementet [Ministry of Local Government and Modernisation] 2015a: 

78. 
1364 Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956): 7. 
1365 Ibid. 
1366 Ibid: 15. 
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The minority pointed out that the doctor’s knowledge that the Sterilisation Council was under 

occupant influence should have warranted a duty of particular carefulness.1367 The minority 

opinion stated that ‘[i]t was something everyone knew, that precisely, when it came to the 

approach to sterilising fellow men, the Nazis went further than we do’.1368 Interestingly, 

through pointing only at the illegitimacy of the people in charge of the implementation, the 

dissenting minority did not challenge the legalisation of involuntary sterilisation as such.  

Even though the applicant lost the case, and even though it did not challenge the letter of the 

1934 Sterilisation Act – only its wrongful use – Haave has demonstrated that the Sterilisation 

Council was affected by the court challenge. The applicant’s lawyer was in direct contact with 

the Norwegian Director of Health at the time, Karl Evang, and the case was distributed to and 

discussed by the national Sterilisation Council. It was also reported in media. During the 

period after the case, according to Haave, the Council adopted a more careful approach in 

‘difficult cases’: ultimately marking a turning point in national sterilisation policies.1369 

A second exceptional case can briefly be brought in here because it demonstrates some of the 

legal issues that victims might face if turning to litigation. The case is from 1985 and 

concerned the involuntary sterilisation of a Finnish woman in a Norwegian public hospital in 

1975, during which time a doctor informed her that the medical staff had made sure that she 

would ‘not have more children’. The applicant requested a non-pecuniary compensation of 

450,000 Norwegian Krone (45,900 Euros) from the municipality,1370 relying on the 1969 

Compensation Act for her involuntary sterilisation which had given her lifelong harm,1371 

such as a permanent inability to have many children and grandchildren – valued in her social 

environment. The applicant claimed that her sterilisation according to the 1934 Sterilisation 

Act was unlawful, as she was legally capable and had not consented to the intervention, which 

was not otherwise justified by legal emergency. Arguing against the application of the Statute 

of Limitations (applicable if more than three years had passed since the applicant had gained 

full information about the harm),1372 the applicant highlighted that she had not discovered that 

there was no medical reason behind the sterilisation until 1984, when consulting another 

doctor. The discovery had changed her perception of the harm. Moreover, she claimed that 

her ethnic heritage and limited linguistic knowledge of the official language should be taken 
                                                                                                                                                                                              
1367 Ibid: 18. 
1368 Ibid. 
1369 Haave 2000a: 363–9. 
1370  The amount of compensation was based on public schemes for insurance compensation at the time. 
1371 Lov om skadeserstatning [Compensation Act], No. 26, 1969, Chapter 3, Section 3-2, 
1372 According to Lov om foreldelse [Statute of Limitations], No. 18, 1979, Section 9. 



 

 201 

into consideration when determining her possibilities to gain ‘full knowledge of the harm’.1373 

The Court did not agree, limiting its legal investigation to statutory limitation. It found that 

that the applicant had been aware of her sterilisation since 1975, evidenced through her visits 

to doctors in 1979 and 1980, when she had stated that she had been sterilised against her will 

and raised questions concerning reversal surgery. Hence, the Court decided that a legal claim 

for compensation could no longer be made, as it was subject to statutory limitation.1374 The 

Court nevertheless pointed out that there might be a possibility for the applicant to apply for 

compensation ex gratia from the state, delegating the redress of her harm to the extra-legal 

sphere.1375 

This judgment is important to show the limited access to compensation through the 1969 

Compensation Act that victims face when turning to the courts. In the case, the Court failed to 

understand the applicant’s vulnerable position and her linguistic difficulties, which rendered 

her turning to the judicial system exceptionally difficult. Focusing on merely procedural 

matters, the Norwegian Court in 1985 – a time when the topic of involuntary sterilisation was 

almost untouched ground in the supranational human rights domains1376 – did not take the 

substance, the unlawful sterilisation, into consideration at all.  

These two cases, both showing a failure of the judicial system to understand victims’ 

positions and conceptualise their harm, contextualise the general lack of mobilisation among 

victims. The non-Romani victims have not mobilised, even in the aftermath of the Swedish 

1999 Compensation Act and the compensation scheme for Norwegian Romani victims – two 

exceptional schemes, warranted by extraordinary international and national scandals, mass 

media attention and general minority mobilisation respectively. 

 

Trans	People	

Trans people that were involuntarily castrated have not collectively mobilised for remedies in 

Norway. There have been discussions to organise collectively, primarily for compensation, 

inspired by Swedish civil society and the subsequent 2018 Compensation Act.1377 Trans rights 

                                                                                                                                                                                              
1373 Tana og Varanger Herredsrett [Tana and Varanger Court of First Instance], Case No. 36/1985 A (1985). 
1374 According to the interim provisions in Lov om foreldelse [Statute of Limitations], No. 18, 1979; Tana og 

Varanger Herredsrett [Tana and Varanger Court of First Instance], Case No. 36/1985 A (1985): 440. 
1375 Tana og Varanger Herredsrett [Tana and Varanger Court of First Instance], Case No. 36/1985 A (1985): 

440. 
1376  See 3 International Law. 
1377  Frydenlund, 10 December 2016. 
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activist Jan Elisabeth Lindvik Lindvik highlighted that state acknowledgement of the 

wrongfulness of past practices does not automatically guarantee victims’ remedial 

mobilisation.1378 Lindvik expressed trans people’s vulnerable position as a need for persistent 

goodwill from the authorities, being ‘aware that we have been granted a right, not to be taken 

for granted, and we must cherish it’.1379 

In 2017, one person – supported by the LGBT organisation FRI and the Norwegian Patient 

Organization for Gender Incongruence PKI (the latter established in 2018) – decided to raise 

the question of compensation for coerced castration before the national courts.1380 The 

plaintiff underwent gender-affirming treatment at the Oslo University Hospital in the 2000s in 

order to amend his legal gender from female to male – this treatment including mandatory 

castration, despite the applicant’s objections. The plaintiff claimed that he was subjected to 

‘inhuman and degrading treatment’ through ‘an unnecessary physical intervention which led 

to permanent and mental suffering’ which was ‘not based on free and informed consent’, 

amounting to a violation of ECHR Article 3.1381 Moreover, he held that the Strasbourg Court 

has established a positive obligation for the state to legally recognise trans people’s gender 

identity,1382 and a negative obligation not to require sterilisation for legal gender recognition 

within the scope of ECHR Article 81383  – meaning that the Norwegian procedure for 

amending legal gender amounted to a violation of the right to respect for privacy and family 

life.1384 The plaintiff also claimed that the sterilisation amounted to discrimination according 

to ECHR Article 14 and the domestic (former) Gender Equality Act from 1978,1385 as he was 

treated differently than i) other (cis) men, who can get legal gender recognition without 

sterilisation, and ii) post-operative trans people, as they were granted legal gender recognition 

after sterilisation. 1386  Conclusively, the claim for compensation was supported through 

referring to the right to effective remedy according to ECHR Article 13, rather than domestic 

compensation and liability legislation, referring to the amount provided to Romani victims of 

                                                                                                                                                                                              
1378 Lindvik, 7 December 2016. 
1379 Ibid. 
1380  Alvheim & Hansen advokatfirma 2017. 
1381 Jacobsen 2018: 7. 
1382 Referring particularly to ECtHR, Christine Goodwin v. the United Kingdom (2002), where this principle is 

established. Jacobsen 2018: 13. 
1383  Referring to ECtHR, A.P. Garçon and Nicot v. France (2017); and the Swedish travaux préparatoires for 

the 2018 Compensation Act, Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 
2017a. Jacobsen 2018: 14. 

1384 Jacobsen 2018: 11, 17. See 4.2.1 Sterilisation and Castration: A Way to Form the Population? 
1385 Lov om likestilling mellom kjønnene [Gender Equality Act] No. 45, 1978, Section 3. 
1386 Referring particularly to Norwegian Government Bill Prop. 88 L (2012–2013), Jacobsen 2018: 21. 
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sterilisation, the ECtHR V.C. v. Slovakia case and the 2018 Swedish Compensation Act.1387 

The state rejected all the plaintiff’s claims.1388 The local department of Amnesty International 

has also supported the plaintiff’s claims as a third party.1389 

The Court of First Instance rejected all the plaintiff’s claims, highlighting that he had 

consented to the sterilisation and that ‘there were medical indications for the intervention’,1390 

referring to the diagnosis of transsexualism. Evaluating whether the sterilisation amounted to 

torture or ill-treatment as protected in ECHR Article 3, the Court considered that V.C. v. 

Slovakia was largely incomparable to the situation at hand as the consent in question ‘was 

obtained well before the intervention, which provided [the applicant] with the opportunity to 

reflect on the intervention and also to retract his consent’.1391 Moving on to Article 8, the 

Court held that requiring sterilisation for legal gender recognition was ‘a view that today is 

outmoded’,1392 however also highlighting that Norway was not the only country that had 

enforced such requirements.1393 Recognising supranational developments such as the 2007 

Yogyakarta Principles and the 2009 CoE Commissioner for Human Rights report on gender 

identity, the Court emphasised that there had been development regarding ‘the rights of 

transsexuals’,1394 which had provoked the recent Norwegian legal amendment and AP, 

Garçon and Nicot v. France. The Court, however, pointed out that the plaintiff’s sterilisation 

had taken place in 2009, a time when it considered the matter to fall within the state’s margin 

of appreciation, manifested in cases such as the inadmissibility decision Nunez v. France from 

2008 – ultimately finding that the sterilisation had not violated Article 8.1395  

When it comes to discrimination according to the 1978 Gender Equality Act,1396 the Court 

discarded the comparability to cis men based on that the requirement was only directed at 

trans people.1397 The Court acknowledged that there was disparate treatment of trans people 

but considered the practice to have a legitimate reason. Accordingly, ‘that the practice of 

registering gender is inconvenient for some citizens – namely for those who do not identify 

                                                                                                                                                                                              
1387  Jacobsen 2018: 22–3. 
1388  Regjeringsadvokaten [The Office of the Attorney General of Norway] 2017. 
1389  Claiming violation of the right to freedom from torture and ill-treatment, the right to health, the right to 

private life and the right to legal recognition. Amnesty International Norway 2018. 
1390  Oslo Tingrett [Oslo Court of First Instance], Case No 17-132417TVI-OTIR/08 (2018): 18. 
1391  Ibid: 19. 
1392  Ibid: 20. 
1393  Ibid. 
1394  Ibid: 22. 
1395  Ibid: 22–3.  
1396 Lov om likestilling mellom kjønnene [Gender Equality Act] No. 45, 1978, Section 3. 
1397  Oslo Tingrett [Oslo Court of First Instance], Case No. 17-132417TVI-OTIR/08 (2018): 25. 
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with their biological gender – can, according to the Court, not motivate viewing the practice 

as such as a disproportionate intervention’.1398 The Court then, quite remarkably, pointed out 

that it did not agree with the legal reasoning of the 2014 Norwegian Equality and Anti-

discrimination Ombud decision.1399 The ruling and argumentation is hence similar to the 

previously depicted conclusions in the 2014 Swedish Chancellor of Justice decision on 

compensation based on legal liability, particularly concerning the evaluation of ECHR 

Articles 3 and 8.1400 Nevertheless, as the judgment from the first instance court has been 

appealed, it is yet too early to draw any far-reaching conclusions on the outcomes of this case. 

 

5.3.3	Cross-group	Comparison	

The remedial measures to the victims of involuntary sterilisation and castration vary. The 

following table summarises the remedies that are provided to victims by the state. 

 
 

Except for the lack of restitution and rehabilitation to all groups, the remedies to the different 

groups are remarkably dissimilar. Only one group has the possibility to apply for 
                                                                                                                                                                                              
1398  Ibid: 25. 
1399  Ibid. Likestillings- og diskrimineringsombudet [The Norwegian Equality and Anti-discrimination Ombud], 

Decision No. 14/840 (2014). 
1400  JK, Decision No. 4243-13-40 et al (2014).  

 Group 1: Tatere/Romani 
victims (1934–1977) 

Group 2: Non-Romani 
victims of involuntary 
sterilisation/castration 
(1934–1977) 

Group 3: Trans victims 
(– 2016) 

Restitution N/A N/A N/A 

Compensation Ex gratia upon application 
(150,000 Norwegian 
Krone, approximately 
15,300 Euros) 

N/A N/A 

Rehabilitation N/A N/A N/A 

Satisfaction - Museum exhibition 

- Cultural fund 

- State investigations 

- Official apologies (by the 
Government and the State 
Church) 

N/A N/A 

Guarantees of 
non-repetition 

N/A N/A N/A 
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compensation from an extraordinary, specially-established scheme. The Romani victims can 

apply for compensation of around 150,000 Norwegian Krone (15,700 Euros), which they can 

be granted provided they can prove that sterilisation has taken place. Accessing medical 

journals and records, however, might be difficult and traumatising and few people have 

accessed the compensation scheme.  

When it comes to satisfaction, the only group that benefits from this remedy is the Romani 

victims. The group has been the subject of an array of remedies from the state. Such remedies 

formally indicate that the state has announced the violations and declared its responsibility 

and willingness to reconcile with the past in order to move on. However, the limited access to 

some of the remedies, particularly compensation, has stirred up criticism regarding the 

genuineness of the state’s commitment to redress Romani victims.1401   

The difference, when looking at the other groups, is striking. The absence of formal 

investigations, public apologies, compensation schemes and symbolic and collective remedies 

to the other two groups manifest their invisibility in Norwegian remedial discussions.  

Comparing the remedial treatment of the groups to each other, questions about equality and 

discrimination arise. Is different treatment of the groups justified? One possible legal 

justification for Romani special remedial treatment might be their particular vulnerability as 

an ethnic minority. This vulnerability can be legally framed both in terms of human rights and 

international criminal law. From a human rights point of view, vulnerability to sterilisation 

practices as an ethnic group can amount to discrimination. Nevertheless, the right to non-

discrimination is only one of the many rights – for example, right to physical integrity, health, 

family life, privacy – negatively affected by the practices and having an impact on all victim 

groups, not merely the ones belonging to an ethnic minority. Moreover, other vulnerable 

groups were also targeted by the historical sterilisation practices, for example, poor women or 

people with disabilities, ultimately making it difficult to justify remedial exclusiveness in 

terms of discrimination. 

Here, international criminal law steps in. A possible justification of remedies to Romani 

victims could be the ethnic motivation of the sterilisations, through which the interventions 

could arguably amount to a violation of international criminal law, even genocide. The 

Romani victims as an ethnic group here better fit the description of victims of genocide in 

comparison to other vulnerable groups. Importantly, however, the Norwegian Government 
                                                                                                                                                                                              
1401  Haave, 5 December 2016; Ekeløve-Slydal, 7 December 2016; and Vigardt, 1 February 2017. 



 

 206 

has abstained from criminal legal evaluations and prosecutions, particularly since the first 

extensive historical mapping was nuanced and kept accusations of ethnic cleansing at bay.1402 

While an independent legal evaluation of whether the sterilisations of Romani people in 

Norway amounted to genocide or crimes against humanity remains outside of the scope of 

this thesis, I here find it important to point out the paradoxical use of the genocide discourse. 

Accordingly, the Nazi geist of ‘ethnic cleansing’ has haunted and provoked Romani remedial 

debates,1403 but subsequently been rejected and does not justify the current Romani remedial 

exclusiveness. 

In order to relate the discussed remedial standards to general national standards, I here bring 

in victims of involuntary sterilisation and castration through medical maltreatment. These 

victims can get compensation according to the 2001 Norwegian Patient Injury Act.1404 The Act 

is, similar to its Swedish counterpart, based on the idea of no-fault liability.1405 Special bodies 

are in place to lower the threshold for patients to apply and to centralise expertise on patient 

injuries.1406 The compensation of non-pecuniary damages is standardised in a table format.1407 

Sterilisation or castration is generally counted as a disability of 15–55 per cent,1408 depending 

on age and gender.1409 The rate is then capitalised – taking into consideration inflation, tax 

and other costs, in a particular data programme used by the patient injury organs – and paid to 

                                                                                                                                                                                              
1402 See Haave 2000a: 387–90.  
1403  See Rubio-Marín & Möschel 2015. 
1404  Lov om erstatning ved pasientskader mv. [Act on Compensation for Patient Injuries etc.], No. 53, 2001. In 

relation to the Lov om skadeerstatning [Compensation Act], No. 26, 1969 the Patient Injury Act has the 
position of lex specialis. 

1405 Tømmerås 2002: 36–41. The first Patient Injury Act was established in 1988 and also established a system 
of administration and supervision in order to concentrate compensation claims from patients. The current 
Patient Injury Act was established in 2001 and covers both private and public health care. See Hagstrøm & 
Stenvik 2015: 325. 

1406 These organs, one lower instance and one appeal instance, do not have an application fee. NPE 2014: 8. 
Patients, as a matter of preference, can also take their cases to general courts, however involving costs. See 
Grammeltvedt, 8 December 2016. 

1407 Forskrift om menerstatning ved yrkesskade [Decree on Compensation for Permanent Occupational 
Injuries], No. 373, 1997. 

1408 According to the compensation scheme, the loss of one testicle or one ovary is counted as a patient injury 
of five per cent disability. If also the reproductive function of the other ovary or testicle is reduced, the 
disability rate can be considered to be 20–44 per cent. For the loss of both testicles/ovaries and other 
reproductive parts, the disability rate is 45–55 per cent. The upper limit, 55 per cent, should only be used 
for the most severe cases. According to internal tables, the loss of the uterus is considered to be a disability 
rate of 15–30 per cent. Forskrift om menerstatning ved yrkesskade [Decree on Compensation for  
Permanent Occupational Injuries], No. 373, 1997, Part II. 

1409 For women above 40, reduced fertility rate affects the evaluation of the damage, and for women who are 
infertile, no compensation is given for loss of ovaries or uterus. The same reduction of the fertility rate is 
not taken into consideration for men. Infertility is counted on an individual basis, but is according to NPE’s 
internal schemes around 45–55 years of age. NPE 2016: 9–10.   
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the patient as a lump sum.1410 As an illustrative example, a woman who was 30 when she 

became infertile through a loss of ovaries as the result of medical maltreatment got a 

compensation of 350,000 Norwegian Krone (approximately 36,000 Euros) in 2016.1411  

Hence, in comparison to the other victim groups accounted for earlier, the victims of medical 

maltreatment are in a position of privilege. They can access specially-established legislation 

and bodies with relaxed evidence requirements and different liability standards and are 

entitled to individually determined non-pecuniary damages. For young people, the 

compensation sum can be relatively high, even more than double of what is given to Romani 

victims of involuntary sterilisation. Much like in Sweden, the differences presented here raise 

questions concerning national liability traditions, where public liability for rights-violating 

legislation forms a blind spot.  

Both Norway and Sweden have favoured ex gratia solutions for (some) victims of involuntary 

sterilisation, where national guilt is determined in political/moral – rather than legal and 

courts-based – terms. The current situation casts light on a complex relationship between 

recognised violations, state responsibility and remedies, where one is not necessarily 

depending on the other(s). 

  

5.4	Discussion	

While the Norwegian Constitution can be considered to have a more important cultural legal 

role in comparison to Sweden’s constitutional laws, it is interesting to see that the rights 

developments in both countries have focused on supranational rights rather than constitutional 

ones. Discussions on the implications for state accountability of these rights developments 

have awakened also in Norway, and a number of ex gratia compensation schemes to groups 

have been established since the 1990s. The only group that has benefited from this remedial 

development among the involuntarily sterilised and castrated are the involuntarily sterilised 

Romani people. Using the existing framework of supranational rights instruments and the 

recent national recognition of ethnic minorities, the minority has been able to successfully 

formulate grievances as rights claims. These grievances have, in turn, been recognised in 

subsequent state investigations and truth-finding efforts. Such truth-finding has paved the way 
                                                                                                                                                                                              
1410 The program is called Compensatio and is provided by a private company. It is commonly used in Norway 

by lawyers and judges to standardise compensation amounts. Grammeltvedt, 8 December 2016. 
1411 Grammeltvedt, 12 December 2016. Unlike the Swedish system, there is no difference if the applicant goes 

back to work after the damage or not, the compensation remains the same.  
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for ex gratia compensation, official apologies and other remedies. 

Some Romani victims and organisations have mobilised actively on behalf of the ethnic 

minority, and other human rights organisations, such as the Norwegian Helsinki Committee, 

have joined in. Most victims have, however, refrained from mobilisation. Exceptionally, 

individual victims have formulated their grievances as legal claims before courts, in the 

1950s, the 1980s and recently – albeit never successfully.  

Trans rights activists successfully collectively mobilised to amend the administrative practice 

requiring castration for legal gender recognition. The successful mobilisation owed much to 

formulating the harm of mandatory castration in terms of rights violations and rendering the 

practice visible to the general public. Doing this, trans rights activists benefited from recent 

supranational policy developments such as the 2007 Yogyakarta Principles and the increasing 

attention paid to the topic in the ambit of the CoE, providing a master frame to relate their 

claims to. Moreover, the involvement of Amnesty International proved to be a further 

resource in the campaigns to change the law. Notably, while the national human and LGBT 

rights organisations have supported the individual plaintiff in an ongoing civil litigation 

process, the case lacks the collectiveness of the Swedish counterpart. The Swedish litigation 

process was organised as a class action, which was also actively publicised and campaigned 

for outside of the courtroom. The Norwegian litigation process, while forwarded as strategic 

litigation, nevertheless focuses on the personal story and details of one individual litigant, 

warranting more care of privacy and less public campaigning by the supporting organisations. 

When it comes to the public perception of victimhood, the Norwegian case is similar to the 

Swedish – particularly when it comes to the involuntarily castrated, a group generally 

surrounded by silence and not portrayed as victims. Mass media has contrastingly been active 

when it comes to reporting on abuse against the Romani minority and trans people’s position 

in Norwegian society, contributing to shaping public opinion on these group’s victim status. 

This has, in turn, created an external verification of rights claims by victims in these groups.  

Norwegian Governments have, in recent decades, responded to the rights claims of the trans 

and Romani collectively-organised campaigns. The establishment of legislation on 

amendment of legally registered gender based on self-ascription in 2016 was branded as a 

positive rights development, one in which Norway leads European rights development. The 

remedies to Romani people, on the other hand, have been framed as redress for a dark history, 

nevertheless legitimising the modern nation. 



 

 

 

 

 

 

 

 

 

In Sweden, [trans people] have applied for compensation,  

and the Government has even promised to pay..  

In Finland this is not likely to happen […] 

 in Finland, one has a completely  

different approach to human rights questions.1412 

 

– Antti Karanki,  

Trans rights activist and former President of Trasek

                                                                                                                                                                                              
1412  Karanki, 6 September 2017. Translated from Finnish. 
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6	Finland:	Silence	

This chapter foregrounds the legal regulation of sterilisation and castration in Finland in 

the 20th and 21st centuries, focusing on involuntary interventions. It first depicts the 

internationalising Finnish legal culture with its developing notions of rights and public 

liability. Subsequently, the chapter moves on to investigating the introduction of 

legislation on sterilisation and castration in Finland, the criticism against the practices, 

the liberalisation of the legislation, and victim mobilisation. The chapter looks at which, 

if any, remedies have been granted to the victims of involuntary sterilisation and 

castration, beginning to unpack the Finnish remedial silence. 

	

6.1	Developing	Rights,	Not	Responsibility	

The Republic of Finland, independent in 1917, went through war-torn early years. With a 

traumatising civil war in 1918 – deeply dividing the nation into socialist ‘reds’ and 

conservative ‘whites’ – and the Finnish-Soviet wars in 1939–40 and 1941–44, Finland 

has experienced blood loss and war indebtedness like no other Nordic neighbour. While 

this section is not mainly concerned with the war, it is well to acknowledge at the outset 

that the war experiences of the 20th century have substantially shaped contemporary 

narratives in history and culture, affecting the legal sphere, particularly in terms of 

remedial culture. The most recent three decades have brought internationalisation and 

increased commitment to human and constitutional rights. This development has, 

nevertheless, been remarkably void of remedial elements. 

 

6.1.1	The	Europeanisation	of	Legal	Culture	

Finland has sometimes been described as having, similar to Norway, a deep-rooted 

constitutional culture that is linked to the very identity of the nation.1413 The first 

constitutional documents were developed in the 17th and 18th centuries during Swedish 

times.1414 A part of Sweden for almost 700 years, the Finnish geographical area was lost 

                                                                                                                                                                                     
1413  See, for example, Husa 2011. 
1414  The first document on the organisation of government was introduced in 1634. Nevertheless, this 

document was not constitutional in a legal sense. The first modern constitutional documents were 
established in 1719–23. Husa 2011: 14; Ahnlund 1934. 
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in battle to Russia in 1809. In the subsequent Grand Duchy of Finland, an autonomous 

part of tsarist Russia, the rule of law and separation of powers – foundational concepts in 

liberal constitutionalism – became important means to exercise and protect Finnish 

sovereignty.1415 In this nationalist-constitutionalist struggle, the Diet, rather than the 

Supreme Court, gained a pronounced role as the guardian of the will of the Finnish 

people. Still today, the Finnish Parliament – much like in the other Nordic countries – 

weighs heavily in the constitutional power division. Uniquely Finnish, however, is the 

more pronounced, semi-judicial role of the Parliamentary Constitutional Law Committee, 

which not only performs abstract constitutional preview but also issues binding legal 

opinions.1416 The major Finnish constitutional document after the independence, the 

Government Act, was adopted in 1919.1417  

Individual rights were not centrally featured in early Finnish constitutional culture. Much 

like Sweden and Norway, rights have a much more pronounced role in today’s legal 

culture than they did in the beginning of the 20th century.1418 In the 1919 Finnish 

Government Act, only a sweeping reference was made to the protection of life, honour, 

personal freedom and property.1419 With a growing internationalisation of the national 

political and legal culture since the latter half of the 20th century, human and 

constitutional rights have become more important. The last number of years, however, 

have witnessed growing criticism of Finnish constitutionalism and fundamental rights.1420 

Finland has traditionally ratified international treaties earlier than regional ones. The 

country has been a member of the UN since 1955 and the CoE since 1989. Finland 

ratified the CERD in 1970; ICCPR and ICESCR in 1975; CEDAW in 1986; CAT in 

1989; CRC in 1991; and CRPD in 2016. Long staying out of the Council of Europe, the 

ECHR was not ratified until 1990. In the same year, Finland ratified the European 

Torture Convention. This development can be understood against the fall of the 

neighbour in the east, the Soviet Union, ultimately meaning that Finland was freer to 
                                                                                                                                                                                     
1415  Husa 2011: 17–20. See Viljanen 1988. 
1416  Husa 2010: 108; Scheinin 1996: 260. 
1417  Suomen Hallitusmuoto [Finnish Government Act] 94/1919. 
1418  The Parliamentary Constitutional Law Committee highlighted the lack of direct impact of rights in its 

report from 1994: ‘In the current Finnish constitutional order the direct implementation of 
constitutional rights by courts and other authorities has been quite limited.’ Perustuslakivaliokunta 
[The Finnish Parliamentary Constitutional Law Committee] PeVM 25/94: 3. 

1419  Suomen Hallitusmuoto [Finnish Government Act] 94/1919, Section 6. A rights thinking could 
nevertheless be derived from this, and was, in fact, done so in legal doctrine. This was, for example, 
the case with patients’ free and informed consent, Lahti 1972b: 68. 

1420  Most importantly through the rise of the Finns Party.  
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move about on the international stage and to transform its geopolitical isolation into 

European infatuation. The 1990s became the decade of international promise. In 1994, 

the European Charter for Regional or Minority Languages was ratified, and in 1997, the 

CoE Framework Convention for the Protection of National Minorities. In 1995, after a 

consultative referendum, Finland upgraded its European commitment from being EFTA 

member to joining the EU, together with Sweden. Moreover, the CoE Convention on 

Human Rights and Biomedicine was ratified in 2009 and the Istanbul Convention in 

2015. Finland was also among the first states to ratify the Rome Statute of the ICC in 

2000. At the accession to these instruments, Finland has not made any relevant 

reservations regarding the topic of this thesis. Apart from its late joining of the European 

human rights framework, Finland’s record of formal international human rights 

commitment is similar to Sweden and Norway’s: eager and resolute. 

The 1990s was not only the decade of international and regional rights commitment, but 

Finland’s supranational rights dedication also affected the constitutional domain. In 1995, 

existing sparse constitutional rights references were extended into a full catalogue.1421 In 

1999, the previous constitutional documents were transformed into a new Finnish 

Constitution, which entered into force at the wake of the new millennium.1422  

Formally, Finland is characterised as a dualist country. Nevertheless, the incorporation of 

international treaties has traditionally been made through in blanco lower-level decrees, 

reminiscent of a monist system.1423 The Finnish Constitution of 1999 grants an important 

role to supranational human rights treaties.1424 Finnish courts, particularly the Supreme 

Court (KKO) and the Supreme Administrative Court (KHO) have, ever since a careful 

start in the 1970s and 1980s, become used to referring to such human rights treaties.1425  

Finnish judicial review has a particular history. The 1919 Government Act only explicitly 

allowed for courts reviewing lower-level decrees,1426 which in practice came to be 

                                                                                                                                                                                     
1421 Through amendment 969/1995. Finnish Government Bill HE 309/93; Perustuslakivaliokunta [The 

Finnish Parliamentary Constitutional Law Committee] PeVM 25/94, PeVM 3/95. See Salminen 
2014:48. 

1422 Suomen perustuslaki [The Constitution of Finland], 731/1999. See most importantly Finnish 
Government Bill HE 1/1998; Perustuslakivaliokunta [The Finnish Parliamentary Constitutional Law 
Committee] PeVM 10/1998; PeVM 1/1999. 

1423 Scheinin 1996: 258. 
1424 Particularly through the control of the Parliamentary Constitutional Law Committee. Suomen 

perustuslaki [The Constitution of Finland], 731/1999, Section 74. 
1425 See Scheinin 1996. 
1426 Suomen Hallitusmuoto [Finnish Government Act] 94/1919, Section 92. 
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interpreted as a prohibition of judicial review of legislation.1427 This crude approach was 

changed in the 1999 Constitution,1428 which introduced a narrow version of concrete 

judicial review – limited to apparent conflicts, similar to the Swedish model à la 1980 – 

according to which, in a clash of norms lex superior applies.1429 Similarly to Sweden and 

Norway, constitutional reform in Finland is a matter for the national parliament, not the 

courts. Hence, the legal impact of judicial review is restricted. 

While the Finnish legal system traditionally does not assign a strong role to the courts 

and does not have a Constitutional Court, an important Nordic feature in the protection of 

citizens’ interests are the several ombudsman institutions, such as the Parliamentary 

Ombudsman, the Non-discrimination Ombudsman or the Ombudsman for Equality.1430 

These institutions might not possess ‘hard’ legal power, but their recommendations, 

reports and investigations have practical importance for the realisation of rights and non-

discrimination.1431 Already here, it is worth pointing out that the ombudsman institutions 

have been important in the mobilisation against infertility preconditions for legal gender 

recognition. 

 

6.1.2	State	Responsibility,	or	Let	Us	Not	Talk	about	the	Past	

In comparison to its Nordic neighbours, Finland was relatively late introducing regulation 

on public liability. The Finnish Liability Act of 1974 was the first law in the country to 

systematically regulate public responsibility for damages.1432 Before then, the Finnish 

legal system only sporadically regulated liability for damages, mainly around the concept 

of individual responsibility. 1433  Hence, the 1974 Act brought with it legal 

                                                                                                                                                                                     
1427 Perustuslakivaliokunta [The Finnish Parliamentary Constitutional Law Committee] PeVM 25/94: 3; 

Husa 2011: 160. 
1428  Already in 1994, the Parliamentary Constitutional Law Committee highlighted the need for legal 

implementation in line with constitutional rights. Perustuslakivaliokunta [The Finnish Parliamentary 
Constitutional Law Committee] PeVM 25/94: 4. 

1429 Suomen perustuslaki [The Constitution of Finland], 731/1999, Sections 106 and 107. 
1430 The other ones are the Chancellor of Justice, the Consumer Ombudsman, the Ombudsman for 

Children and the Data Protection Ombudsman. Husa 2011: 156. 
1431  In Finland, the supervisory task of non-discrimination is divided between i) the Ombudsman for 

Equality, which was established in 1987 to supervise the realisation of gender equality, most 
importantly the implementation of the Act on Equality between Men and Women, and ii) the Non-
discrimination Ombudsman, an authority established in 2014 that supervises the compliance with the 
Non-discrimination Act. See Laki naisten ja miesten välisestä tasa-arvosta [Act on Equality between 
Women and Men] 609/1986; Yhdenvertaisuuslaki [Non-discrimination Act] 1325/2014.  

1432 Vahingonkorvauslaki [Liability Act] 412/1974. 
1433 Public liability for civil servants was regulated for the first time in 1927. The regulation was, 

however, secondary and only to be realised if civil servants were unable to compensate damages. Laki 
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conceptualisation of public liability. 

The 1974 Act, which is still in force, is the result of Nordic harmonisation efforts.1434 

Much like its Nordic counterparts, the Finnish Act regulates liability of civil servants 

similarly to the liability of employers. The Act excludes public liability for decisions 

made by the Government, ministries, courts and judges, unless the decision has been 

changed or repealed, the decision maker has been found guilty of malfeasance, or 

otherwise obliged to compensate the damage. 1435  Unlike the Swedish equivalent, 

however, and similar to the Norwegian, the decisions of the Parliament – most 

importantly, legislation – are not included in the Finnish exception, and can in theory 

ground public liability. Nevertheless, this possibility was not considered in the 

preparation of the law.1436 In fact, the travaux préparatoires continuously stressed that 

erroneous decisions could be made by the judiciary and administrative public authorities, 

but remained silent regarding the parliament.1437 Legislation as grounds for public 

liability is hardly seen in Finnish legal practice,1438 and was for long, according to 

Thomas Wilhelmsson, ‘relatively unthinkable’,1439 making legislation in force generally 

excepted from liability for damages the general norm in all the countries of comparison.  

The responsibility of the public to remedy the harmed individual is an area of Finnish law 

that has been revised in recent years. A result of Nordic cooperation, the travaux 

préparatoires of the 1974 Finnish Liability Act emphasised that damages to individuals 

were to be compensated through a system of risk distribution and insurances.1440 The 

Finnish Constitution highlights that there is a subjective right to require sentencing and 

receive compensation for everyone who has suffered a rights violation or harm due to the 

illegal action or negligence by a civil servant or somebody else in public office.1441 

                                                                                                                                                                                     
valtion vastuunalaisuudesta virkamiehen aikaansaamasta vahingosta [Act on State Liability for 
Damage caused by Civil Servants] 142/1927; Hakalehto-Wainio 2008: 29–30.  

1434 Nordic harmonisation is repeatedly highlighted in Finnish Government Bill HE 187/1973. The 
harmonisation of Nordic liability legislation was brought up during my interviews with Finnish 
experts on tort and liability law. Wilhelmsson, 5 September 2017; Sisula-Tulokas, 8 September 2017. 

1435 Vahingonkorvauslaki [Liability Act] 412/1974, 31 May 1974, Chapter 3 Section 5. See Finnish 
Government Bill HE 187/1973; Lakivaliokunta [The Finnish Parliamentary Legal Affairs Committee] 
LaVM 5/1974; Suuri valiokunta [The Finnish Parliamentary Grand Committee] SuVM 41/1974.  

1436 This was discussed also with Wilhelmsson, 5 September 2017; Sisula-Tulokas, 8 September 2017. 
1437 Finnish Government Bill HE 187/1973: 17–9.  
1438 This could potentially have been the case in Korkein oikeus [The Finnish Supreme Court], 

KKO:2008:83. Nevertheless, the Court made a pragmatic compromise and stated that it could not 
decide whether the legislation was a violation of individual rights based on legislation in abstracto.  

1439  Wilhelmsson 2001: 301. 
1440 Finnish Government Bill HE 187/1973: 8. 
1441 Suomen perustuslaki [The Constitution of Finland], 731/1999, Section 118(3). Martin Scheinin was 
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Guided by this subjective right to remedies, the administration and access to such 

compensation has recently been discussed and improved through legislation; however 

grounding such liability on individual wrongful conduct by civil servants rather than 

legislation violating rights.1442  

The increased attention to state responsibility can be traced back to Finnish EU 

membership and the Finnish ECtHR record.1443 Since the country’s accession to the CoE, 

the Strasbourg Court has found violations in a vast amount of cases against Finland, well 

over one hundred – more than any other Nordic country.1444 With increasing violations 

found and growing awareness of the European human rights system in the legal 

community, Finnish supranational commitments have started to shape the legal system, 

not least when it comes to liability and compensation.1445 ECtHR practice has also 

brought in a wind of change in its relatively diverse and inclusive conceptualisation of 

harm to be compensated. This is particularly true regarding non-pecuniary damages, 

which Finnish liability law rarely compensates,1446 traditionally presupposing material, 

quantifiable harm, and inherently sceptical of the compensation of emotional, 

psychological, social, sexual or reproductive harm.1447 A prominent example of this 

development in harm conceptualisation is the introduction of the 2009 Act on 

Compensation for Delayed Trial, directly motivated by the large amount of ECtHR cases 

in which Finland has been found to violate the Convention through lengthy judicial 

proceedings.1448  

Constitutional and human rights violations can ground public liability, even though there 
                                                                                                                                                                                     

among the first to describe this regulation, and its predecessor in the Finnish Government Act, as a 
right. Scheinin 1991: 217; Hakalehto-Wainio 2008: 105. 

1442 See Finnish Government Bill HE 159/2014; Laki valtion vahingonkorvaustoiminnasta [Act on the 
Administration of State Liability] 978/2014. 

1443  Particularly through the Francovich doctrine, holding member states liable for failing to implement a 
directive. See CJEU, Andrea Francovich and Danila Bonifaci v. Italian Republic (1991); 
Wilhelmsson 2001: 300–4.  

1444 Scheinin 2016. Important cases in which violations have been found are, for example, ECtHR, M.P. v. 
Finland (2016); Ristamäki and Korvola v. Finland (2013); Grönmark v. Finland (2010); Backlund v. 
Finland (2010); Eerikäinen and Others v. Finland (2009); Natunen v. Finland (2009); Juppala v. 
Finland (2008); K.U. v. Finland (2008); Johansson v. Finland (2007); Muttilainen v. Finland (2007); 
Vilho Eskelinen and Others v. Finland (2007); Nikula v. Finland (2001); Hokkanen v. Finland (1994). 

1445 Hakalehto-Wainio 2008: 112–23. 
1446 Ibid: 119.  
1447 Hakalehto-Wainio 2011: 240–1. For a critical evaluation of the traditional conceptualisation of 

suffering in Finnish liability law, see Sisula-Tulokas 1995. Also today, a violation has to be ‘serious 
enough’ to be recognised in compensatory terms. See Korkein oikeus [The Finnish Supreme Court], 
KKO:2012:81: Para 16. 

1448 Laki oikeudenkäynnin viivästymisen hyvittämisestä [Act on Compensation for Delayed Trial] 
369/2009. See Finnish Government Bill HE 85/2012; Hakalehto-Wainio 2011: 239. 
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is no section of the Liability Act specifically stating that this is possible. In a landmark 

case from 2008, the Finnish Supreme Court based public liability for suffering as non-

pecuniary damages on both the ECHR and the Constitution, referring to the normative 

and social development of liability law without explicit legislative support in the Liability 

Act.1449 In comparison to Sweden, where there has been fierce debate about the Supreme 

Court grounding public liability outside of the grounds listed in the Liability Act, Finland 

has witnessed less doctrinal criticism against its Supreme Court for grounding 

compensation on legal principle rather than legislation. In fact, prominent Finnish legal 

scholars have considered this move a logical development of an internationalising 

national liability law.1450 

Finland has, in comparison to Norway and Sweden, a weak ex gratia compensation 

tradition.1451 There is, however, a compensation tradition – not based on public liability 

nor explicitly ex gratia – focused on war-related individual harm, particularly to soldiers 

for physical injuries and illnesses.1452 During the 20th century, the Finnish Government 

introduced a number of pension and compensation schemes to war veterans and their 

dependents.1453 In recent decades, the limited conceptualisation of war harm to be 

remedied has widened. In 1997, rehabilitation was legislatively prescribed to men and 

women in certain services (such as demining, health care, education, and evacuation of 

cattle) related to the wars.1454 In 2003, a state compensation scheme was established for 

people who fell ill as a result of Soviet partisan attacks between 1939–1945.1455 In 2014, 

an apology and compensation scheme was granted to civilians in post-war prison 

camps.1456 This step-by-step recognition has led to that much war-related harm and 

                                                                                                                                                                                     
1449 Korkein oikeus [The Finnish Supreme Court], KKO:2008:10; Hakalehto-Wainio 2011: 241. 
1450 See Hakalehto-Wainio 2009; Jääskeläinen 2011. The legal pluralism, which emerges from the 2008 

case, has been dealt with by e.g. Ojanen 2011: 445. 
1451 In fact, there is no academic debate around ex gratia, seen in a lack of scholarship and confirmed by 

Wilhelmsson, 5 September 2017; Sisula-Tulokas, 8 September 2017. 
1452 Unlike Norway and Sweden, Finland also had to pay war reparations, primarily to the Soviet Union, 

after the Second World War. Thomas Wilhelmsson expressed the legal tradition of war-related 
compensations as different from the other Nordic countries’ ex gratia payments, as there is ‘no 
expression of moral responsibility’ in these compensations. Wilhelmsson, 5 September 2017. 

1453 The earliest law dates back to 1919. Examples of remedial laws to soldiers are Sotilasvammalaki 
[Military Injury Act] 404/1948; Laki sotilasvammalain soveltamisalan laajentamisesta [Act on 
Widening the Implementation of the Military Injury Act] 390/1956; Laki rintamaveteraanien 
kuntoutuksesta [Act on the Rehabilitation of War Front Veterans] 1184/1988. 

1454 Laki eräissä Suomen sotiin liittyneissä tehtävissä palvelleiden kuntoutuksesta [Act on Rehabilitation 
of People in Certain Finnish War Services] 1039/1997. 

1455 Laki valtion korvauksesta eräille Neuvostoliiton partisaani-iskujen kohteeksi joutuneille henkilöille 
[Act on State Compensation for Certain People Subjected to Soviet Partisan Attacks] 697/2003. 

1456 Laki valtion korvauksesta eräille internoiduille siviilihenkilöille [Act on State Compensation to 
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trauma – particularly of political dissenters, women and children – are still tabooed and 

left in the dark.1457  

When it comes to historical injustices outside the immediate war context, Finland has so 

far been more remedially austere than its Nordic neighbours. No remedies have been 

granted to the lobotomised, the children sent away from their families during the war, 

Romani/travellers, the involuntarily sterilised or castrated or other mistreated minorities. 

Nevertheless, it seems that there are recent developments on this point, inspired by the 

other Nordic countries. A prominent example is the state-appointed 2016 report on 

maltreatment of children in substitute care facilities. 1458  On the day of the Child 

Convention, 20th November 2016, the then-Minister of Family Affairs and Social 

Services, Juha Rehula from the Centre Party, publicly apologised for this maltreatment – 

the first state apology in Finnish history.1459 Another example is the 2018 appointment of 

a truth commission which will investigate the oppressive assimilation policies targeting 

Sami people in Finland in the 20th century. 1460  Both examples signal a remedial 

awakening in Finland.  

 

6.2	Sterilisation	and	Castration:	From	Force	to	Free	Choice	

Like its Nordic neighbours, Finland’s legislation on sterilisation and castration – and to 

some extent also legal gender recognition – has emphasised public interest and expert 

knowledge rather than individual will at its introduction. More and more emphasis has 

however come to be placed on individual will in later decades. 

 

 

 

                                                                                                                                                                                     
Certain Interned Civilians] 510/2014; Talouselämä 2014a and 2014b. 

1457 In fact, the mentioned 2014 compensation to the women and children in the war prisons was 
introduced as the result of a question in the Finnish Parliament and a subsequent research project. 
Finnish Government Bill HE 69/2014: 3. One example of such is the alleged war crime of the 1918 
mass extra-judicial killings of ‘red’ women in Hennala during the civil war. Liukkonen 2017. On 
sexual violence during the war, see Näre 2008. On the post-war culture of silence, see Kirves 2008. 

1458 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2016a. 
1459  Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2016b. 
1460  See Remes et al 2018. 
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6.2.1	Sterilisation	and	Castration	Legislation:	Controlling	Practice	

The first sterilisation and castration legislation was introduced in Finland as a result of 

the perceived urgency of regulating such interventions. The codification of the process to 

amend legally registered gender was the result of mobilisation, mainly by trans(sexual) 

activists themselves, motivated by a long period of unregulated practices. Like its Nordic 

neighbours, Finland came to precondition such amendments with infertility. This section 

recounts the introductions and abolitions (and, in some cases, preservation) of 

sterilisation and castration regulations in Finland and their underlying motivations.  

	

Legislation	on	Sterilisation		

Much like in Norway and Sweden, the first Finnish sterilisation laws were connected to 

eugenics. Appearing around the turn of the century and fed by a growing fear of 

degeneration, 1461  the Finnish eugenics movements were similar to contemporary 

international ones. An example of such similarity was the women’s movements support 

for eugenics and sterilisation, particularly seen among upper-class women in the chastity 

movement.1462 Such eugenics and reproduction debates were concerned with family and 

sexual and gender politics, offering opportunities for women’s political engagement. 

Uniquely Finnish, however, is that one of the main eugenics supporters was a linguistic 

and ethnic minority: the Swedish-speaking Finns. Well-established in Finland since the 

years of Swedish rule, its representatives were increasingly anxious about threats to their 

position and privileges as Finnish-speakers started occupying places in the Parliament, 

administration and economy. 1463  Eugenics – and more specifically, claimed racial 

superiority – became a rhetorical weapon in the hands of the minority.1464 Fed by further 

opposition during the ideologically motivated civil war, the conservative ‘whites’, to 

which the Swedish-speaking minority mainly belonged, often downgraded the socialist 

‘reds’ in not only ideological, but also racial/eugenic terms.1465 One example of the 

eugenic intersection between the Swedish-speaking minority and the women’s movement 

was the Martha Union, which during 1920–39, together with the racial hygienic 
                                                                                                                                                                                     
1461 Mattila 1997a: 21. 
1462 Mattila 1999: 108–9. Nevertheless, also other women’s movements, such as Finnish socialist women, 

were (at least partly) supportive of eugenics. Mattila 2002a. 
1463 Mattila 1998: 117. 
1464 Spektorowski & Ireni-Saban 2014: 78–9; Mattila 2016. 
1465 Mattila 1999: 100–5.  
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organisation Florinska kommissionen/Samfundet Folkhälsan organised motherhood 

competitions. In the competition, awards were granted to healthy Swedish-speaking 

women with healthy Swedish-speaking husbands, who had at least four healthy and 

dapper children.1466 This example highlights how eugenics was fed by a will to improve 

the population.  

Such fears were manifested in the increasing attention to the feebleminded, particularly 

among physicians and politicians. In 1906, psychiatrist Adolf Björkman published a 

study on the feebleminded in Finland, which demonstrated a surprisingly high 

amount. 1467  At the 1912 Nordic Conference on the Welfare of the Handicapped, 

organised in Helsinki, the topic of sterilisation was brought up.1468 Increasingly alarmed 

by the prevalence of feeblemindedness and the lack of state response, the administration 

of public care was brought-up in the Finnish Parliament.1469 In 1926, a medico-legal 

committee was established to investigate the possibilities of introducing legislation on 

sterilisation, a practice at the time unregulated by law.1470 With the publication of the 

investigation results in 1929, the same year that the eugenically inspired Matrimonial Act 

was adopted, sterilisation became widely discussed in the Finnish Parliament.1471  

The 1929 report recommended sterilisation of the feebleminded. Accordingly, it 

emphasised that the permanent and invasive procedure would be carefully supervised by 

the authorities and dismissed the chance of a possible increase in promiscuity among the 

population. The report recommended legislation which formally lacked gender 

identifiers. The feebleminded imagined in the report were, however, particularly women 

whose potential psychological and emotional harm by (involuntary) sterilisation was 

disregarded, as these women ‘rarely longed for motherhood’.1472 If they wanted to have 

children, nevertheless, the report concluded that it was still in their best interest not to.1473 

                                                                                                                                                                                     
1466 Mattila 1997a: 24. 
1467 Ibid: 20. 
1468 Mattila 1997b: 11. 
1469 Mattila 1999: 276. 
1470 Komitea, joka on asetettu harkitsemaan tylsämielisten y.m. sterilisoimista koskevaa kysymystä [The 

Finnish Committee appointed to Consider the Question of Sterilisation of the Feebleminded etc.] 
1929: 1. 

1471 Mattila 1997a: 24–5.  
1472 Komitea, joka on asetettu harkitsemaan tylsämielisten y.m. sterilisoimista koskevaa kysymystä [The 

Finnish Committee appointed to Consider the Question of Sterilisation of the Feebleminded etc.] 
1929: 41. See also Mattila 1999: 299. 

1473 Ibid. 
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The report referred to sterilisation legislation and discussions in other countries,1474 and 

highlighted that when public and individual interests collide, the latter categorically have 

to give in to the former, rather than ponder further upon balancing.1475 It stated that 

sterilisation, even with the applicant’s consent, constituted physical assault and was, at 

first sight, a violation of Finnish criminal law.1476 In some cases, however, the great 

benefits of sterilisation were seen to outweigh the initial legal problems. Here, legislation 

could regulate when interventions were permissible.1477 The report did not, nevertheless, 

promote forced sterilisation and recommended voluntary forms.1478 Hence, there was a 

certain mismatch in discourse between the conclusion that social interests always 

weighed heavier than individual ones and that the interventions should not be coerced. 

The mismatching discourse in the 1929 report was straightened out by criminal legal 

scholar Brynolf Honkasalo. He carefully prepared a Government Bill covering both 

sterilisation and castration, which was presented before the Finnish Parliament in 

1934.1479 The Bill listed eugenic, medical, social and humanitarian indications.1480 It 

attached comparatively little importance to the will of the individual, reaffirming that a 

pressing public interest justified the interventions, even if they violated individual 

personal autonomy.1481 Moreover, medical necessity and argumentation pertaining to 

care, rather than punishment, were believed to legitimise the intervention. The Bill’s 

target group was conceptualised as medically well-defined and restricted: a formulation 

that justified a more invasive intervention. Consent was described as unnecessary, since 

the people in question would be unable to understand the social benefits of the 

intervention and were therefore likely to oppose it.1482 Similarly, the consent of the 

guardian of the legally incapable was regarded as equally unnecessary.1483 In fact, 

Honkasalo referred to formal regulations on consent to ‘satisfy the liberal viewer’ as 

                                                                                                                                                                                     
1474 The countries referred to in the report are the US, Norway, Sweden, Denmark, Switzerland, Estonia 

and Germany. Komitea, joka on asetettu harkitsemaan tylsämielisten y.m. sterilisoimista koskevaa 
kysymystä [The Finnish Committee appointed to Consider the Question of Sterilisation of the 
Feebleminded etc.] 1929: 16–9.  

1475 Ibid: 14.  
1476  Ibid: 20–1.  
1477 Ibid: 21. 
1478 Ibid: 43–9.  
1479 Finnish Government Bill HE 112/1934. 
1480 Ibid: 2. 
1481 Ibid: 18–21. This was also highlighted in Honkasalo B 1935: 119–20. 
1482 Finnish Government Bill HE 112/1934: 19. 
1483 Ibid. 
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disingenuous. 1484  Potential abuse of the law was rejected, as the decision-making 

authority was vested with the well-trusted Finnish Board of Health.1485 This said, the Bill 

drew up a draft law that strongly emphasised state prerogative. 

The first Finnish Sterilisation Act was established in 1935. It was supported by experts 

and adopted with a great parliamentary majority.1486 As Markku Mattila has shown in his 

historical research, there was some resistance in Parliament – however, none of the 

parliamentarians criticised the interventions as such. Socialists thought that a non-classist 

implementation of the law would require a non-capitalist society, Christian Democrats 

resisted the interventions because of their possible effects on sexual morality, and others 

criticised the law’s restrictive character.1487 Nevertheless, the large majority thought that 

the establishment of a Sterilisation Act was acutely needed – indeed, Finland was lagging 

behind its Nordic neighbours – and should be adopted despite its flaws.1488  

According to the 1935 Sterilisation Act, a person could be ordered or allowed to get 

sterilised if there was reason to believe that they would produce ‘defective’ 

‘offspring’.1489 Applications could be made by directors of institutions for mentally ill 

people, or alternatively, by applicants themselves.1490 Additionally, school inspectors had 

an obligation to inform health authorities of decisions to exempt people from compulsory 

education because of feeblemindedness, so that they could be considered for 

sterilisation. 1491  The Board of Health was to approve sterilisation or castration 

applications if they saw fit.1492 If possible and applicable, the Board ought to give an 

opportunity to the spouse or the legal guardian to make a statement before making a 

decision.1493 The Act included a possibility to appeal the decision of the Board to the 

Supreme Court. The appeal was to be made within thirty days after receiving the 

decision, and the Supreme Court ought to give such appeals urgent consideration.1494 The 

legislation did not include guidelines on how the authorities were to act should the 

                                                                                                                                                                                     
1484 Honkasalo B 1935: 116–7. 
1485 Finnish Government Bill HE 112/1934. 
1486 144 MPs were for; 14 against; 6 abstained; and 35 were absent. Mattila 1997a: 26. 
1487 Mattila 1999: 320–2. 
1488 Ibid: 322–5.  
1489 Sterilisoimislaki [Sterilisation Act] 227/1935, Sections 1–2.  
1490 Ibid, Sections 2 & 4. 
1491 Ibid, Section 7. 
1492 Ibid, Section 3. 
1493 Ibid, Section 5. 
1494 Ibid, Section 8. 
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applicant refuse sterilisation or castration. Physical force could, however, not be used.1495 

The 1935 Sterilisation Act was criticised by civil society even before it stepped into 

force. Some of the most vocal criticism, as recognised by Mattila, was published in the 

liberal-socialist magazine Tulenkantajat, particularly by its editor-in-chief, Erkki Vala 

and his sister, Katri Vala.1496 The journal even published a letter written by a woman who 

had been sterilised before the 1935 Act entered into force, in which she condemned the 

intervention as a ‘big and bad surgery, which one could easily die from’.1497 Among 

experts, anatomist Väinö Lassila – also the chair of the newly founded Finnish League 

for Human Rights – was a strong opponent of the Sterilisation Act, and thought it 

inappropriate, scientifically unfounded, financially unnecessary and a grave human rights 

violation.1498 This rights criticism is noticeable, particularly taking into consideration the 

lack of supranational rights discourses at the time and the limited constitutional rights 

discourses outside ‘core’ civil and political rights. Indeed, rather than legal sources, the 

criticism was based on moral reasoning.1499 Individual doctors also opposed and resisted 

the legislation.1500 Nevertheless, the criticism was weak in comparison to the legislation’s 

strong, vocal support in media and among experts.1501 On the other hand, the fact that the 

1935 Act was not applied very frequently might suggest a silent criticism, caution or lack 

of enthusiasm for the law among the authorities and the medical profession.1502 

The lack of implementation was quickly problematised by enthusiasts and authorities. 

The recently established expert organisation the Family Federation of Finland 

(Väestöliitto) published a report in 1943, recommending that the implementation of the 

sterilisation legislation be rendered more effective.1503 The publication of the report led to 

a Government investigation and two Government Bills, 1504  which were passed as 

                                                                                                                                                                                     
1495 Since this was not legislatively regulated. Mattila 1999: 325–7. 
1496 Mattila 1999: 327–34; Elmgren 2018. 
1497 Cited in Mattila 1999: 333. 
1498 Ibid: 332. 
1499  According to Ainur Elmgren, the criticism was similar to Catholic criticism of eugenic sterilisation in 

the US in the 1930s: ‘Instead of resorting to arguments founded on religious dogma, Catholic critics 
utilised the moral argument of universal natural rights along with scientific arguments, casting doubt 
on the efficacy of the methods that the sterilisation advocated promoted’. Elmgren 2018: 54. 

1500 Mattila 1999: 333. 
1501 Ibid: 334. 
1502 Ibid: 335. See also Elmgren 2018. 
1503 Mattila 1999: 337. 
1504 Lainvalmistelukunta [The Finnish Preparatory Legislative Committee] 1947; Finnish Government 

Bills HE 58/1948; HE 59/1948. 
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legislation without much ado in 1950.1505 The legislative revision codified sterilisation 

and castration in different acts – the Sterilisation Act and the Castration Act – as this was 

seen fit for legal-technical reasons,1506 the aims and the target groups of the two 

interventions being different.1507  

The largest material changes in the 1950 Sterilisation Act were the following: i) the 

indications for voluntary sterilisation were increased to eugenic, social and medical 

ones; 1508  ii) doctors were given increased competences to initiate sterilisation 

applications;1509 and iii) the possibility to appeal was abolished as unnecessary for 

granting the applicant’s right to due process, demonstrated by the total lack of appeals 

under the previous law.1510 The 1950 legislation widened the target group. Similar to the 

Swedish 1941 Sterilisation Act, the Finnish 1950 Sterilisation Act introduced more 

possibilities for voluntary sterilisation, developing the legislation’s scope from population 

control in the strict sense towards including voluntary contraception.1511 The 1950 

Finnish legislation, whilst experiencing a shift towards voluntariness, nevertheless still 

emphasised social interests over individual ones and did not build on free will. 

When it comes to application, sterilisation surgeries were already carried out before the 

first Sterilisation Act entered into force, then conceptualised as alegal, or outside the 

law.1512 These interventions were particularly carried out in institutions such as the state-

owned Perttula Training School for the Feebleminded, which sterilised 19 inmates 

between 1912 and 1922. The interventions were considered permissible as the decision-

making power was allocated to the legal guardian of the inmates, which was often the 

institution itself.1513 Before 1935, then, there was no national collection of sterilisation 

statistics, which only exist since the introduction of the first Sterilisation Act. According 

to C.A. Borgström, who published his doctoral dissertation on the implementation of the 

Sterilisation Act in 1958, the total amount of sterilisations in Finland according to the 
                                                                                                                                                                                     
1505 Talousvaliokunta [The Finnish Parliamentary Commerce Committee] TaVM 5/1949, TaVM 4/1949; 

Suuri valiokunta [The Finnish Parliamentary Grand Committee] SuVM 97/1949; SuVM 96/1949. 
1506 Sterilisoimislaki [Sterilisation Act] 83/1950.; Kastroimislaki [Castration Act] 84/1950. 
1507 Finnish Government Bills HE 58/1948: 1; HE 59/1948: 1. Mattila, 1 September 2017. 
1508 Sterilisoimislaki [Sterilisation Act] 83/1950, Sections 1–2. See also Finnish Government Bill HE 

59/1948: 2. 
1509 Sterilisoimislaki [Sterilisation Act] 83/1950, Sections 4–6. See also Finnish Government Bill HE 

59/1948: 4. 
1510 Sterilisoimislaki [Sterilisation Act] 83/1950, Section 9. See also Finnish Government Bill HE 

59/1948: 3. 
1511 Finnish Government Bill HE 59/1948: 2. 
1512 Mattila 2002. 
1513 Ibid: 2. 
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1935 Act can be seen in the following:1514 

As seen in the graph, higher numbers of sterilisations were carried out during the years 

immediately after the Sterilisation Act entered into force and after 1945. The low 

numbers between 1939 and 1945 are explained by the wars, during which many Finnish 

public administrative functions slowed down. After the war, the number of sterilisations 

rose quickly again. A phenomenon that emerges clearly from the table, familiar from the 

other Nordic countries, is that the majority of the sterilisations were carried out on 

women. Of the 996 people sterilised according to the 1935 Sterilisation Act, around 83 

per cent were women.1515 Interestingly, the number of sterilised men was at its highest 

during the 1935 Act’s early years of implementation. The sharp rise in sterilisations of 

women that is seen after the war also lacks an equivalent among men.  

The 1950 Sterilisation Act multiplied the number of sterilisations. The interventions on 

women rose sharply, while sterilisations on men remained around 0–2 per cent, seen in 

the graph below.1516 

                                                                                                                                                                                     
1514  These numbers are based on Borgström 1958: 49, Table 3. 
1515  Borgström 1958: 49; Hietala 2005: 234–5.  
1516  The graph is based on Lahti 1970: 88; Heino, 19 August 2017. 
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With the more inclusive indications of the 1950 Sterilisation Act, the possibilities to 

sterilise people increased. The great rise in sterilisations is primarily explained by 

medical sterilisations,1517 that is, sterilisations carried out on ‘outworn mothers’.1518 The 

number of sterilisations on eugenic indications was relatively high in the 1950s and the 

sterilisations based on social indications increased in the beginning of the 1960s.1519 

Towards the end of the 1960s, almost all sterilisations were carried out based on medical 

indications.1520  

The total number of sterilisations is dominantly based on sterilisations of women. During 

                                                                                                                                                                                     
1517 See Lahti 1970: 88. 
1518 Hietala 2005: 240. 
1519 Ibid; Mattila 1999: 392. 
1520 Hietala 2005: 240. 
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the period 1951–1970,1521 a total of 53,132 (involuntary and voluntary) sterilisations were 

carried out.1522 99 per cent of these interventions were carried out on women. Together 

with the sterilisations according to the 1935 Sterilisation Act, the statistics add-up to a 

total of 54,128 registered sterilisations in Finland during the period 1935–1970, of which 

sterilisations on women made up 99 per cent.1523 Hence, in comparison to Sweden and 

Norway, where women were also a large majority of the people sterilised, Finland almost 

exclusively focused its interventions on women. 

The sterilisations were carried out both as permissions and orders. However, as coercive 

or pressing situations appeared in different circumstances,1524 including situations where 

the applications were formally signed by the applicants themselves, it would be too 

simplistic to assume that the permissions were voluntary and the orders involuntary. In 

broad terms, the large growth of sterilisations on medical indications towards the end of 

the 1960s corresponds to an increase in voluntary sterilisations as contraception.1525 

However, coercive implementation of the legislation also occurred.1526 Much like in 

Sweden and Norway, eugenic sterilisations were often used as preconditions to access 

abortion on eugenic grounds in Finland too.1527  Sterilisations were carried out on 

unmarried women, but also on married women who had multiple children. 1528  A 

particular vulnerability to coercive practices can be observed among the people identified 

as feebleminded, the institutionalised, the imprisoned, the poor, people with disabilities 

                                                                                                                                                                                     
1521 Until 31 May 1970. 
1522 Mattila 1999: 392; Lahti 1970: 88; Heino, 10 August 2017. 
1523 See Mattila 1999: 392; Lahti 1970: 88. 
1524 This was noticed in the renewal of the legislation. See Lahti 1972a: 32. 
1525 This was highlighted by Mattila, 1 September 2017. 
1526  For example, as a condition to get married. 
1527 Mattila 2003: 2–3. A major change that largely affected the implementation of the sterilisation 

legislation was the adoption of legislation on abortion in 1950. Many women were sterilised in 
Finland in connection to abortion. Before 1950, abortions were criminalised in Finland; but 
nevertheless still performed. The increasing amount of illegal abortions and women harmed, 
sometimes lethally, was alarming, and the legalisation of abortion became a hot political topic in 
1940s Finland. The 1950 Act on Termination of Pregnancy was established as an act based on strict 
indications to limit the number of abortions to an absolute minimum. These indications were referred 
to as humanitarian, social and eugenic. Already in the travaux préparatoires, the connection between 
sterilisation and abortion based on eugenic indication was highlighted. In fact, the travaux 
préparatoires stressed that in order to avoid future abortions, sterilisation should be carried out in 
connection to eugenic abortions; unless special circumstances precluded sterilisation or rendered it 
unnecessary. See Laki raskauden keskeyttämisestä [Act on Termination of Pregnancy] 82/1950; 
Finnish Government Bill HE 60/1948; Talousvaliokunta [The Finnish Parliamentary Commerce 
Committee] TaVM 3/1949; Lakivaliokunta [The Finnish Parliamentary Legal Affairs Committee] 
LaVL 4/1948; Suuri Valiokunta [The Finnish Parliamentary Grand Committee] SuVM 95/1949; 
Valtion Väestöpoliittinen komitea [The Finnish Population Policy Committee] 1941; Finnish 
Government Bill HE 60/1948. 

1528  Mattila 2003. 
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or dependent on public welfare, and also traveller/Romani women.1529 Unlike its Nordic 

neighbours, however, the number of eugenic and social sterilisations – often containing 

elements of coercion – rose in Finland after the Second World War, when it was already 

on the way down in Norway and Sweden.1530 

 

Castration:	Controlling	Sexual	Offenders		

Castration was first legally regulated in Finland through the 1935 Sterilisation Act. The 

law did not differentiate between sterilisation and castration as interventions, constantly 

referring to ‘rendering a person incapable of reproduction’, reflecting a general confusion 

between the interventions among some of the early advocates.1531 In the 1935 Act, 

however, a difference was made between the target groups.1532 Castration was depicted as 

a surgery carried out on men in order to prevent sexually-motivated crimes.1533  It was 

considered to be more harmful than sterilisation, warranting more pressing grounds.1534  

While the latter was merely conceptualised as deprivation of reproductive capacity, 

castration, however, was seen as weakening the sexual drive and capacity.1535 Castration 

was never, however, framed as a punishment but as a form of treatment. 

The travaux préparatoires of the 1935 Sterilisation Act depicted castration as an 

intervention on criminals whose ‘unnaturally strong or unnaturally oriented’ sexual drive 

needed to be rendered ‘harmless’. 1536  The 1934 Government Bill highlighted that 

castration should be considered when addressing sexual crimes against minors, targeting 

child sex offenders.1537 However, same-sex sexual acts between adults, criminalised at 

the time, were not addressed.1538 In fact, Honkasalo, the drafter of the law, wrote in a 

contemporary article that adult consensual homosexual acts were not to be regarded as a 

                                                                                                                                                                                     
1529  See Mattila 2006. 
1530  See Mattila 2003: 2–3. 
1531  See Sterilisoimislaki [Sterilisation Act] 227/1935, Section 3. Women’s movements, for example, 

fiercely advocated for both sterilisation and castration of sexual offenders, probably aiming at the 
latter. Mattila 1999: 178; Mattila, 1 September 2017. 

1532 Sterilisoimislaki [Sterilisation Act] 227/1935, Section 1. 
1533  Finnish Government Bill HE 112/1934: 2. 
1534  Ibid: 23. 
1535  Ibid: 1. 
1536  Finnish Government Bill HE 112/1934: 20–3. Sterilisoimislaki [Sterilisation Act] 227/1935, Section 

1. 
1537 Finnish Government Bill HE 112/1934: 6, 20. 
1538 Finnish Government Bill HE 112/1934; Mattila, 1 September 2017. 
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‘danger for another person’.1539 Nevertheless, he continued, if a person engaged in 

homosexual conduct ‘in order to lead minors astray’ this could qualify as ‘danger’ 

according to the legislation.1540 

According to the 1935 Sterilisation Act, a person who had committed a crime or was 

‘prone to commit crimes’ because of their sexual drive could be ordered to or were 

allowed to undergo castration by the Finnish Board of Health.1541 People who fell within 

this category could apply for castration themselves.1542 If the person was kept in a penal 

establishment, the director of a penal institution, bailiff, police superintendent, public 

prosecutor or chief of police could apply.1543 If possible and applicable, the Board was 

required to ask the spouse or the legal guardian for a statement before a decision was 

made.1544 Only people considered to be sexually dangerous and found guilty of a crime or 

attempted crime in court could be castrated;1545 or alternatively, if there were special 

reasons at hand and the legally competent person consented.1546 Furthermore, castration 

had a minimum age of 21 years, which sterilisation lacked.1547 Interestingly, while the 

Finnish regulation here officially attached less importance to the individual will of the 

applicant than the Swedish or Norwegian, it was also more clearly connected to the 

criminal process, acquiring elements of the latter, such as due process and evidence 

requirements. 

As mentioned earlier, there was some resistance to the 1935 Sterilisation Act in Finland, 

particularly expressed in the magazine Tulenkantajat. Its writers not only resisted 

sterilisation but also castration. They reported the first castration carried out on a sexual 

offender, interviewing a doctor who had been asked to carry out the surgery but refused 

based on insufficient medical grounds.1548 Such critical journalism was important for 

making the law and the practices known to a greater audience and was an attempt to 

frame the practices as oppressive – however without much societal response.  

Thought of as different to sterilisation in many ways, castration was regulated in a 

                                                                                                                                                                                     
1539 Honkasalo B 1935: 126 
1540 Ibid. 
1541  Sterilisoimislaki [Sterilisation Act] 227/1935, Sections 1–2, 3, 6. 
1542 Ibid, Section 2. 
1543 Ibid, Section 4(2). 
1544 Ibid, Section 5. 
1545 However, they did not need to be sentenced. Salmiala 1951. 
1546 Sterilisoimislaki [Sterilisation Act] 227/1935, Section 6. 
1547 Sterilisoimisasetus [Sterilisation Decree] 228/1935, Section 5(2). 
1548 Mattila 1999: 332–3. 
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separate act in 1950.1549 In order to increase the number of interventions, the 1950 

Castration Act came with the following innovations: i) it included more opportunities for 

voluntary castration;1550 ii) the Board of Health was given the authority to prescribe for 

force to be used when the applicant refused to submit to castration;1551 and iii) the right to 

appeal was limited to castration orders and decisions where the Board was not 

unanimous.1552 Another major change to render the implementation more effective was 

that criminals in correctional facilities found guilty of certain serious sexual offences, 

such as sexual abuse of children and rape, were automatically considered for 

castration.1553  The focus of the 1950 Act was largely on forced castration of sexual 

criminals, primarily child sex offenders.1554 

For castrations, there are no centralised statistics.1555 However, secondary literature 

suggests the total numbers of castration orders or permits by the Finnish Board of Health 

(importantly, not the final number of surgeries carried out) was 63 in 1935–1950,1556 

making the number significantly lower than sterilisations,1557 indicating that the law was 

not widely used. No secondary research has mapped the gender or other personal details 

of the people concerned.1558  

The aim behind the 1950 Castration Act was to render its application more efficient.1559 

In practice, however, this aim was short-lived and after increasing in the early 1950s, the 

number soon dropped – resulting in a total of 90 castrations between 1950–1968, all on 

men.1560 Together with the castrations permits according to the 1935 Sterilisation Act, a 

maximum number of 153 – involuntary and voluntary – castrations were carried out in 

Finland between 1935–1968. The number is considerably low in comparison to Sweden 

and Norway. Most, if not all, castrations were carried out on men. The newly introduced 

                                                                                                                                                                                     
1549 Finnish Government Bill HE 58/1948. 
1550 Kastroimislaki [Castration Act] 84/1950, Sections 1–2; Finnish Government Bill HE 58/1948: 3–4.  
1551 Kastroimislaki [Castration Act] 84/1950, Sections 9(1), 11; Kastroimisasetus [Castration Decree] 

233/1950, Section 8. See Salmiala 1951: 164. 
1552 Kastroimislaki [Castration Act] 84/1950, Section 12; Finnish Government Bill HE 58/1948: 5. 
1553 Kastroimislaki [Castration Act] 84/1950, Section 5. 
1554 Finnish Government Bill HE 58/1948; Talousvaliokunta [The Finnish Parliamentary Commerce 

Committee] TaVM 4/1949. 
1555 The lack of statistics was confirmed to me by the Finnish National Institute for Health and Welfare. 

Heino, 18 August 2017. 
1556 The number of castrations carried out might be lower. Salmiala 1951: 150. 
1557 Which were 996 in the period at hand. 
1558  But as highlighted in my interview with psychiatrist Veronica Pimenoff, who has gone through many 

of the castration files, all concerned men. Pimenoff, 5 September 2017. 
1559 Hietala 2005: 241. 
1560 Based on Hietala 2005: 242; Lahti 1970: 96. See also Sorainen 2005: 5. 
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obligation to ex officio consider certain people for castration resulted in an increase in 

castration applications.1561 Nevertheless, the Finnish Board of Health continued to apply 

a restrictive and careful approach and after 1958, castration applications were no longer 

approved. This restrictive application should be seen against the increasingly medically 

contested efficiency of castration as a method to abolish sexual drive1562 and also 

criticism against the intervention as a forced, inhuman physical intervention, considered 

old-fashioned at best, inhumane at worst.1563  

Much like sterilisation, there was no clear line in implementation between involuntary 

and voluntary castrations before 1970. An example of the obscure borders between the 

construction of free will and force in the application of the 1950 Castration Act can be 

seen in an article written by Finnish legal scholar Toini Honkanen in 1954, in which she 

depicted ‘a castration carried out using force’ with police assistance as undesirable, being 

‘more in line with the Law of Moses than with modern criminology’.1564 The Castration 

Act, she continued, instead offered ‘a more humane alternative’, which was to, in cases 

when applicants objected to castration, ‘postpone the execution indefinitely and forcibly 

institutionalise’ them in order to make them ‘voluntarily agree to castration’.1565 

Even though castrations were not explicitly intended to control consensual, same-sex 

sexual conduct, a few cases of castration of ‘sodomites’ were reported.1566 Same-sex acts 

were criminalised for both women and men according to the 1889 Finnish Penal Code 

until 1971. 1567  Homosexual men became included in the sexual deviance/danger 

implementation nexus of the law. Importantly, the different age limits for consent for 

same- vs. different-sex sexual relations discriminatingly targeted homosexual men – in 

particular, indirectly conceptualising them as child sexual offenders – a group which was, 

in fact, explicitly targeted by the legislation.1568 However, a lack of statistics and 

historical research limits further conclusions on this point. 
 
 

                                                                                                                                                                                     
1561 The number of applications was annually 1951–1968 between 123 (1968) and 211 (1962). Hietala 

2005: 242; and Lahti 1970: 88. 
1562 Highlighted by Salmiala 1951. 
1563 See Salmiala 1951; Lahti, 8 September 2017; Mattila, 1 September 2017. 
1564 Honkanen 1954: 44. 
1565 Ibid: 45. 
1566 Five homosexual men were forcibly castrated between 1935–1948, according to Erkkilä 1948: 75. 
1567 See Mustola 2007. 
1568 The age of consent remained different for different-sex and same-sex sexual relations in Finland until 

1999; Amendment 563/1998. See Mustola 2007: 238. 
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Trans:	Conditioned	Legal	Recognition	

In the middle of the 20th century, many parts of Finnish society were completely unaware 

of trans people. This unawareness was present also among the authorities. From 1959 to 

1969, four people applied for voluntary castration as a way to legally access and justify 

genital gender-affirming surgery, based on the fact that their gender identity was not in 

line with their registered gender. This motivation was a ground that fell outside the 

original scope of the 1950 Castration Act.1569 The Board of Health subsequently rejected 

their applications.1570 

The 1970s was a decade that marked a small change in Finnish trans awareness among 

civil society, authorities and medical experts. 1571  At the time, there was little 

distinguishment between legal and medical questions relating to trans(sexual) people. 

The lack of relevant medico-legal standards was highlighted in 1972 by the Psychiatric 

Clinic at the Helsinki University Hospital, asking the Board of Health whether 

transsexual people should be given access to castration – as this was seen as the 

appropriate legal ground allowing for surgical removal of healthy gonads, part of genital 

gender-affirming treatment.1572 The Board did not, however, provide an official answer, 

and the travaux préparatoires of the 1970 Castration Act did not mention transsexualism 

at all, leaving the question open.1573 In the 1970s, moreover, personal identification 

numbers – the ultimate marker of legally registered gender in Finland – were relatively 

new and regionally administered. 1574  During this time, some municipal registries 

approved amendments of personal identification numbers and first names. The lack of 

central records, however, prevents the observer from knowing how many people were 

able to amend their personal identification numbers, let alone what the preconditions 

were.1575  

                                                                                                                                                                                     
1569 Pimenoff 2008: 19. 
1570 Ibid; Pimenoff 2006: 24. There was no legal obligation for the Board to provide reasons for its 

decision and equally no right to appeal. Kastroimislaki [Castration Act] 84/1950, Section 12. 
1571 The first Finnish psychiatric studies on transsexualism were published in 1972. They covered eight 

Finnish transsexual people, who, at the time, had undergone genital surgery in Finland or abroad, 
despite rejections from the Board of Health. Alanko & Achté 1971a; 1971b. See Pimenoff 2006: 24. 

1572 Rastas 1992: 39. 
1573 Finnish Government Bill HE 106/1969; Talousvaliokunta [The Finnish Parliamentary Commerce 

Committee] TaVM 17/1970. See also Pimenoff 2008: 21. Nevertheless, the first case of an approved 
castration was likely from 1971. See Lääkintöhallitus [The Finnish Board of Health] 1971. 

1574 Wickman 2001: 82. 
1575 Rastas 1992: 7; Pimenoff 2008: 23. A condition for amendment was often the recommendation by a 

physician. See Wickman 2001: 82; Pimenoff, 5 September 2017. 
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With same-sex sexual acts decriminalised in 1971, homosexual communities could 

organise more freely than before,1576 also providing new spaces of visibility for trans 

people. Particularly cross-dressers found a place within homosexual men’s movements 

and gained visibility during the 1970s. 1577 The foundation of the sexual diversity 

organisations Psyke in 1969 and Seta in 1974 – mainly focusing on the situation of 

homosexual men and women – are important milestones,1578 challenging biologised 

gender binaries and heteronormativity in Finland. 

In the 1980s, several steps were taken to unify the medical and legal treatment of 

transsexual people in Finland. Medically, the Board of Health decided to apply the 1970 

Castration Act procedure for accessing gender-affirming genital surgery.1579 Legally, 

however, amendment of registered gender was made impossible when the registration of 

personal identification numbers was centralised to the Finnish Population Register 

Centre, which did not allow for such amendments.1580 In other words, a genitally post-

operative trans woman, for example, could not be legally recognised as a woman, but 

only as a (castrated) man. 

The 1980s also meant more Finnish trans rights activism. In 1984, the first official 

national organisation for transsexual people, Trasek, was founded.1581 Its primary aim 

was to assist and represent transsexual people for them to access medical treatment, but 

also to raise public awareness.1582 Increasingly visible activism criticised the lack of legal 

accommodation for transsexual people, most importantly, the impossibility to amend 

one’s legally registered gender. In 1987, a trailblazer activist, post-operative trans(sexual) 

woman and her partner married in protest in their registered legal gender – male and 

female – contrary to their expressed gender identity – female and female – with a 

nationally televised wedding.1583 Such pioneering activism seems to have been effective, 

                                                                                                                                                                                     
1576 See Mustola 2007: 236. 
1577 Wickman 2001: 94.  
1578 See Eriksson P 2017: 11. 
1579 Lahti 2006: 186. The criteria for permission to get castrated, laid down by the National Board of 

Health, were: i) medically certified transsexualism; ii) sexual attraction to the opposite sex; iii) 
sufficient psychiatric investigation; iv) stable mental health; v) positive prospects for recovery; vi) 
mental and hormonal preparation; vii) castration viewed as the only way to alleviate ‘grave mental 
suffering’; and viii) unlikelihood of future disturbances. See Finnish Government Bill HE 56/2001: 5.  

1580 Pimenoff 2008: 23. This position is expressed also in Väestörekisterikeskus [The Finnish Population 
Register Centre] 1987. 

1581 Pimenoff 2008: 24; Bremer P 1991. Currently, the organisation is a trans and intersex rights 
organisation. 

1582 Eriksson P 2017: 11–2; Wickman 2001: 98; Pimenoff 2006: 24. 
1583 Rastas 1992: 42; Wickman 2001: 84. The wedding was televised 17 May 1987 by the private TV 
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as the Finnish Ministry of Social Affairs and Health the same year appointed a working 

group to review the legislative regulation on gender recognition.1584  

Before any legislative proposals were presented, however, the afore-mentioned trans 

activist, who had asked the Finnish Population Register Centre to alter her legally 

registered gender and been rejected, appealed her case before the Finnish Supreme 

Administrative Court. She referred to a section in the 1970 Population Registry Decree, 

which allowed for the amendment of one’s personal identification number if the date of 

birth or the gender identifier was ‘wrong’. 1585  The Court was pragmatically 

accommodating. As the section in question did not specify in what situations the gender 

identifier could be considered ‘wrong’, and the local authorities had already approved the 

applicant’s name change in 1986, the Court saw no obstacle to altering the personal 

identity number accordingly.1586 Hence, the decision by the Finnish Population Register 

Centre was overturned by the Court, returning it to the Centre with the instruction to 

approve the application for a female personal identification number. 1587  The brief 

decision included no legal argumentation about the public interest behind legal gender 

regulation, the applicant’s rights, nor did it state what the conditions should be for legal 

gender recognition.1588 Nevertheless, the court’s ruling meant change. After the decision, 

other people turned to the Population Register Centre to change their legally registered 

gender.1589  

At the end of the 1980s, the Finnish regulation of the amendment of legally registered 

gender was confusing, since codification was lacking in an otherwise legislatively 

administered country. In 1989, the Council of Europe Parliamentary Assembly 

recommended that member states permit ‘transsexuals, particularly those who have 

undergone an operation, to have civil status amendments made to take account of their 

appearance, external morphology, psychology and social behaviour’. 1590  The 

recommendation stirred up debates about the lack of legislative regulation of transsexual 

                                                                                                                                                                                     
channel MTV under the title Toisenlaiset häät [Another Kind of Wedding]; Seta 1987. 

1584  Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 1987. 
1585 Väestökirja-asetus [Population Registry Decree] 198/1970, Section 6; Korkein hallinto-oikeus [The 

Finnish Supreme Administrative Court], KHO:1988-A-46. 
1586 Ibid.  
1587 Korkein hallinto-oikeus [The Finnish Supreme Administrative Court], KHO:1988-A-46. 
1588 Ibid. 
1589 Pimenoff 1993. 
1590 Rec. 1117 (1989), Art. 8. 
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people in the new member state Finland, eager to meet European standards.1591 In 1991, 

Finnish Parliamentary Ombudsman Jakob Söderman wrote a letter to the Finnish 

Ministry of Social Affairs and Health, suggesting that legislation on amendment of legal 

gender be adopted.1592 He wrote that the effects of such legislation were likely to be small 

for society, but that for the individuals concerned, regulation might mean ‘relief of years 

of suffering and facilitated social integration’.1593 This initiative led to the Ministry of 

Social Affairs and Health appointing a working group to prepare a legislative proposal. 

An extremely strict one was soon drawn up, requiring people who wanted to amend their 

legally registered gender to: be Finnish citizens, be irreversibly infertile, have no previous 

children, never have been married, and be above 20 years.1594 Furthermore, panicking 

about the unregulated health care of trans people, the proposal severely restricted the 

availability of hormone treatment.1595  

Already during its preparation, the proposal was criticised on the basis of its potential 

violation of the ECHR by Martin Scheinin, who was invited by the Ministry to legally 

evaluate the proposal.1596 In his opinion, he first highlighted that while CoE member 

states are recommended to render possible legal recognition of trans people’s gender 

identity, they may, nevertheless, put up preconditions for such recognition.1597 However, 

he pointed out, these preconditions could not violate individual rights as protected in the 

Convention.1598 Bringing up ECtHR practice,1599 he highlighted that the draft law was 

questionable, primarily in the light of the right to private life (Article 8), but also the right 

to a fair trial (Article 6), the right to an effective remedy (Article 13) and the prohibition 

of discrimination (Article 14).1600 Scheinin emphasised that the suggested precondition 

that the applicant could never have been married or had children went ‘too far’ and 

                                                                                                                                                                                     
1591 See Finnish Government Bill HE 56/2001: 8. 
1592 Eduskunnan oikeusasiamies [The Finnish Parliamentary Ombudsman] 1991; Pimenoff 2008: 26. 
1593 Eduskunnan oikeusasiamies [The Finnish Parliamentary Ombudsman] 1991: 2. 
1594 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 1991. 
1595 By, for example, criminalising doctors prescribing hormones unless regulated. Sosiaali- ja 

terveysministeriö [The Finnish Ministry of Social Affairs and Health] 1991. 
1596 Pimenoff 2008: 26–7; Eriksson P 2017: 17–8. Scheinin, 23 October 2017. 
1597 Scheinin 1992: 2. 
1598 Ibid. 
1599 Particularly ECtHR, Dudgeon v. the United Kingdom (1981); Norris v. Ireland (1988); X and Y v. the 

Netherlands (1985). These cases were mentioned as an example that the mere existence of a law 
violating rights can be a violation of the Convention. Other cases referred to were ECtHR, Van 
Osterwijk v. Belgium (1980); Rees v. the United Kingdom (1986), Cossey v. the United Kingdom 
(1990) as examples of legal gender recognition cases. 

1600 Scheinin 1992: 1. 
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violated the right to private life, already in abstracto.1601 Furthermore, he criticised the 

suggested restrictions on hormonal treatment, prohibition of appeal, required Finnish 

citizenship, criminalisation of doctors who broke the law, as well as the inexact and 

potentially offensive terminology.1602 In his thorough criticism of the draft law, he 

interestingly did not criticise the infertility precondition. In my interview with him, he 

highlighted that this precondition was not considered controversial at the time, probably 

motivated by a generally accepted binary view on sex and gender and a generally 

medicalised view of transsexual people in government and expert circles.1603 In other 

words, the draft law could be understood so that applicants were asking for gender-

affirming treatment that would result in infertility and undergoing such interventions was 

then made a precondition for legal gender recognition. Hence, Scheinin did not at the 

time think of the infertility precondition as coerced sterilisation but, rather, as the 

medicalisation of the applicants’ own requests.1604 In addition to this, it should be noticed 

that infertility was a precondition for legal gender recognition in many countries at the 

time.  

The heavy criticism strangled the legislative effort in its cradle.1605 The 1990s meant a 

continued lack of regulation. The Finnish Ministry of Social Affairs and Health, however, 

published a report about the living situation of transsexual people in Finland in 1992,1606 

which highlighted the importance of legal recognition.1607 In 1993, the authority to amend 

registered legal gender was again decentralised to the local magistrates,1608 which applied 

different, unstandardised preconditions.1609  

Trasek and its president at the time, Santeri Ilola, criticised the incoherent system for 

legal recognition and medical treatment before the Finnish Deputy Parliamentary 

                                                                                                                                                                                     
1601 Ibid: 2–3. 
1602 Ibid: 3–5.  
1603 Scheinin, 23 October 2017. 
1604  Ibid. 
1605 Pimenoff 2006: 25. 
1606 Rastas 1992. 
1607 Ibid. 
1608 Väestötietolaki [Population Information Act] 507/1993; Eduskunnan apulaisoikeusasiamies [Finnish 

Deputy Parliamentary Ombudsman] 1998: 4. 
1609 Ranging from six months’ hormonal treatment and a psychiatric diagnosis of transsexualism to 

requiring castration, certificate of genital surgery, or a statement from the National Board of Health. 
Sisäasiainministeriö [The Finnish Ministry of the Interior] 1999. In 1994, the medical treatment of 
transsexualism was nationally unified through authority guidelines. Stakes [The Finnish Centre for 
Research and Development on Health and Welfare] 1994. 
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Ombudsman at the end of the 1990s.1610 In 1998, concerns about the lack of legislation 

made the Finnish Ministry for Social Affairs and Health appoint a working group to look 

into the medical, social and legal needs of transsexual people.1611 When the working 

group published its results in 2000, it concluded that the ECtHR had laid down an 

obligation for member states ‘to recognise people’s gender identity in public 

administration where gender matters, for example in registries and personal identity 

documents’.1612 Gender identity was pointed out as belonging to the protection of private 

and family life of the ‘transsexual, their partner of the opposite gender and their 

child’.1613 Nevertheless, the report considered that the state could decide how to strike a 

balance between the individual and the public interests at stake, motivated by the great 

differences in state practices, implying a wide margin of appreciation.1614 Strasbourg 

practice was reported to signal an increased social acceptance of transsexual people, 

requiring recognition, particularly of ‘the ones who have had genital correction 

surgery’.1615 

The working group criticised the use of the 1970 Castration Act as a ground for gender-

affirming treatment, as the health care needs of transsexual people required further 

expertise and sophistication.1616 The abolition of the Act was an issue at the heart of the 

trans activism at the time, highlighted in my interview with previously mentioned Ilola, a 

member of the working group behind the 2000 report: 

[The authorities] referred to the Castration Act… which had nothing to do with 
the issue.. and I had dug out all the old laws from decades back and their 
reasoning, and the basis for the decision was something like ‘the strength of the 
sexual desire’ or something like that.. and I said that this is not the case here, that 
they cannot refer to this ..and the Board of Health at the time said that they did not 
have any other section to refer to… and I said that then they do not have a right to 
make decisions, if there is no law… then they found themselves between a rock 
and a hard place, when this revealed their problem.1617 

 

                                                                                                                                                                                     
1610 Ilola, 30 October 2017; Eduskunnan apulaisoikeusasiamies [Finnish Deputy Parliamentary 

Ombudsman] 1998. 
1611 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2000. 
1612 Ibid: 32. The cases referred to were ECtHR, Rees v. the United Kingdom (1987); Cossey v. the United 

Kingdom (1990); Sheffield and Horsham v. the United Kingdom (1998); B v. France (1992); and X, Y 
and Z v. the United Kingdom (1997). 

1613 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2000: 1. 
1614 Ibid: 33. 
1615 Ibid: 1. 
1616 Ibid: 4. 
1617  Ilola, 30 October 2017. Translated from Finnish.  
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The terminology used in the travaux préparatoires mainly circled around the word 

‘transsexual’, with the term ‘transgender’ occasionally appearing, since some activists at 

the time used it.1618 Interestingly, the working group recognised that the category of 

‘transsexual’ was not homogenous and that people within the group had different health 

care needs.1619 The working group also noticed that surgical interventions were not 

always medically motivated.1620 However, despite its recognition of the complex and 

uncertain medical grounds, the report considered it necessary to require infertility for 

legal recognition.1621 A castration requirement, however, was considered unnecessary and 

possibly violating the medical principle of the patient’s autonomy.1622 The public interest 

behind the required infertility was not considered or discussed at length.1623 Similar to the 

Swedish and Norwegian motivations, the report imagined chaos dawning in the absence 

of infertility requirements, as situations where ‘legally registered women would 

impregnate, and legally registered men would become pregnant’ might occur.1624 

In the subsequent 2001 Government Bill, a suggestion was made to establish a special act 

on legal gender recognition, including an infertility precondition, and to abolish the 

Castration Act.1625 A comparison of the legislation and practices in other countries – 

Sweden, Germany, Italy, Turkey, the Netherlands, France, the UK, Norway, Switzerland 

and Denmark – was included in the Bill, highlighting that they had similar 

sterilisation/castration requirements.1626 Other preconditions in the Bill were diagnosis of 

transsexualism, that the person in question be 18 years old, a Finnish citizen or resident, 

and not in a registered partnership or marriage. 1627  Around the same time, the 

                                                                                                                                                                                     
1618 See Sosiaali- ja terveysvaliokunta [The Finnish Parliamentary Social Affairs and Health Committee] 

2002a; 2000b; 2000c. 
1619 Involving gender-affirming surgery; hormonal treatment; further surgical treatment and other medical 

and social support services. Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and 
Health] 2000: 6–9.  

1620 Ibid: 1. 
1621 Ibid: 16. 
1622 Ibid. 
1623 Psychiatrist Pimenoff, who was a member of the working group, highlighted that she problematised 

the infertility requirement based on practical reasons: that parenthood after medico-legal transition 
would be rare and that applicants were able to have children before legal recognition, effectively 
causing an incongruence between gender legal status and mother/fatherhood. She emphasised, 
however, that requiring surgery or infertility was in line with supra- and transnational medico-legal 
standards at the time. The trans activist representative Ilola, however, did not problematise the 
precondition, neither did the working group focus its discussions on it. Söderlund, 4 September 2017; 
Pimenoff, 5 September 2017; Ilola, 30 October 2017. 

1624 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2000: 37. 
1625 Finnish Government Bill HE 56/2001. 
1626 Ibid: 6–8. 
1627 Ibid: 16. 
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introduction of registered partnership between same-sex couples was prepared in 

Finland.1628 If applicants were married or in a registered partnership, the approval of the 

amendment by their partners was necessary, turning the partnership into a marriage or 

vice versa.1629 The Bill referred to individual rights, such as rights to personal autonomy 

and privacy, family life and prohibition of discrimination protected by the ECHR,1630 as 

well as the constitutional protection of personal life.1631 How a legislative infertility 

precondition would affect these rights was, nevertheless, not contemplated.  

The infertility precondition was not discussed in Parliament at the Bill’s approval.1632 

When the 2002 Act on Gender Recognition of Transsexuals was adopted, its infertility 

precondition was formally identical to the Swedish: requiring the applicant to be 

sterilised or otherwise infertile.1633 The implementation has nevertheless been different 

from the Swedish, since the Finnish infertility requirement is interpreted as met through 

hormonal treatment – not, in fact, requiring surgical sterilisation.1634 

How many people have changed their personal identification numbers and hence been 

subjected to the infertility precondition? There are, unfortunately, no official numbers 

available in Finland. Only sporadic information is available. According to Statistics 

Finland, from 2006 to 2016, around 600 people amended their legally registered gender 

in Finland – fulfilling the infertility precondition at least in terms of hormonal 

                                                                                                                                                                                     
1628 Ibid: 13–4. See Finnish Government Bill HE 200/2000; Pimenoff, 5 September 2017. 
1629 Laki transseksuaalin sukupuolen vahvistamisesta [Act on Gender Recognition of Transsexuals] 

563/2002, Section 2. According to the rule, which was amended in 2016, the partner had to be heard 
by the authorities in person. 

1630 ECHR Articles 8; 12 and 14. Finnish Government Bill HE 56/2001: 8–12.  
1631 Suomen perustuslaki [The Constitution of Finland], 731/1999, Section 10; Finnish Government Bill 

HE 56/2001: 10. 
1632 There were, nevertheless, some initiatives from conservative MPs to restrict the possibilities for 

amendment of legally registered gender: such as requiring an age limit of 30 years, or that the 
applicant was not the caretaker of children under 16 years of age. This criticism resulted in an 
amendment of the draft, requiring the applicant to show that their state of transsexualism was 
‘permanent’. Sosiaali- ja terveysvaliokunta [The Finnish Parliamentary Social Affairs and Health 
Committee] StVM 7/2002:9; Laki transseksuaalin sukupuolen vahvistamisesta [Act on Gender 
Recognition of Transsexuals] 563/2002, Section 1. 

1633 Laki transseksuaalin sukupuolen vahvistamisesta [Act on Gender Recognition of Transsexuals] 
563/2002, Section 1 Point 1. 

1634  This is not, however, to say that the condition has not been important. According to Antti Karanki, 
former President of Trasek, the infertility precondition is most central in the legal transition process, 
emphasised by a general insensitivity regarding trans people’s reproductive rights among health care 
staff. People who ‘have not been on hormonal treatment, whose ovaries are not affected’ ‘need to 
prove’ that they are infertile in some other way. Regarding the question of whether fertility returns, 
Karanki highlighted that it is an uncertain area, and that ‘no doctor has been able to give a certain 
answer’ to the question. Karanki, 6 September 2017. 
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treatment.1635 Interestingly, the Finnish National Institute for Health and Welfare reported 

to me in October 2017 that no surgical sterilisations had ever been registered in the 

national sterilisation registry based on the Act on Gender Recognition of 

Transsexuals.1636  

 

6.2.2	Criticism	Coming	to	the	Fore	

Like in the two other Nordic countries investigated in this thesis, Finland witnessed social 

change and an increased emphasis on individualist values in the 1960s and 1970s. In 

these new times, the earlier sterilisation and castration laws – which were amended as 

recently as 1950 to allow for more interventions to be carried out and more force to be 

used – came into a different light.  

 

Sterilisation	as	Voluntary	Contraception	

With Finnish society going through an international wave of reformist thought, anti-

psychiatry movement and sexual revolution, many earlier views were subject to challenge 

and change. 1637  When a social democratic government came to power after the 

parliamentary elections in 1966, many legislative changes were hanging in the air.1638 A 

specially-appointed expert group published a state report in 1969 on the need to review 

the Finnish abortion legislation. The expert group represented a new generation of 

experts on law, medicine and sociology,1639 and was headed by the first Finnish female 

professor of criminal law, Inkeri Anttila, who herself had written her doctoral thesis two 

decades earlier on the criminal legal regulation of consent. 1640  The 1969 report 

recommended a reform of the strict abortion legislation but also an abolition of forced 

sterilisation and castration.1641 The recommendation indicated that contemporary social 

conceptions of justice did not support forced physical interventions and proclaimed that 
                                                                                                                                                                                     
1635 The exact number, 595, is however limited to applicants who were at least 8 years old in 2006 and 

born in Finland. Rapo, 9 November 2017. 
1636 Indicated in Steriloimislaki [Sterilisation Act] 283/1970, Section 1 Point 7; Heino, 23 October 2017. 
1637 An important book of the era, pointed out by Lahti in my interview with him, was the book 

Pakkoauttajat [Helpers by Force], edited by Lars Eriksson, criticising the use of forced physical 
health and social care and institutionalisation in Finland. The criticism provoked change at the 
legislative level. Lahti, 8 September 2017; Eriksson L 1967; Lahti 1980; 1982. 

1638 This was addressed in my interview with Lahti, 8 September 2017. 
1639 This was addressed both by Mattila, 1 September 2017; and Lahti, 8 September 2017. 
1640 Anttila 1946. See also Lahti (ed) 2016; (ed) 1996; 1986. 
1641 Aborttikomitea [Abortion Committee] 1969: 60. 
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there was no important public interest behind carrying out sterilisations and castrations 

against the will of the individual.1642 

New acts on sterilisation, castration, and termination of pregnancy were all established in 

1970.1643 Looking at the neighbouring countries compared in this thesis, the Finnish 

legislative amendment was the earliest.1644 In comparison to the Swedish radical review 

of abortion and sterilisation legislation in the mid-1970s, preconditioning all 

interventions on individual free will, the Finnish reform was more careful and restrictive. 

While a newfound emphasis on individual will was present in the Finnish travaux 

préparatoires, the approval of the National Board of Health was still considered 

necessary, since the intervention was permanent. 1645  Hence, a certain degree of 

paternalism prevailed.1646 The legal access to sterilisation as a voluntary birth control 

method was emphasised in the 1970 Sterilisation Act, which should also be seen against 

the backdrop of emerging new research, contraception methods and changing sexual 

policies.1647 Despite stressing voluntary interventions, the legislation, however, much like 

the later Norwegian sterilisation legislation from 1977, still allowed for interventions on 

the legally incapable with the sole approval of the legal guardian.1648  

In contrast to earlier legislation, gender equality in sterilisation politics was highlighted in 

the travaux préparatoires of the 1970 Act. Finnish parliamentary debates observed that 

many more women than men were sterilised, indicating an unequal burden of 

reproductive responsibility on women.1649 Given that a vasectomy was less physically 

invasive than tubal ligation, men’s awareness about sterilisation needed to be raised.1650 

                                                                                                                                                                                     
1642 Ibid. 
1643 Kastroimislaki [Castration Act] 282/1970; Steriloimislaki [Sterilisation Act] 283/1970; and Laki 

raskauden keskeyttämisestä [Act on Termination of Pregnancy] 239/1970. 
1644 However, Nordic harmonisation of abortion legislation was a discussed topic at the time. Nordiska 

rådet [The Nordic Council] 1969; Andersen et al 1969; Lahti, 8 September 2017. 
1645 See Finnish Government Bill HE 105/1969; Steriloimislaki [Sterilisation Act] 283/1970, Section 4; 

Finnish Government Bill HE 106/1969; Kastroimislaki [Castration Act] 282/1970, Section 4; Finnish 
Government Bill HE 104/1969; Laki raskauden keskeyttämisestä [Act on Termination of Pregnancy] 
239/1970, Section 6. According to the 1970 abortion legislation, however, only exceptional cases 
were to be decided by the National Board of Health. 

1646 The laws may have been inspired by Anttila’s doctoral thesis, which suggested that while the consent 
of the individual was crucial, it was in some cases of serious infringement, not enough. Anttila 1946. 

1647 Contraception pills, for example, were first sold in Finnish pharmacies in 1962. Egutkina 2017. 
1648 Steriloimislaki [Sterilisation Act] 283/1970, Section 2. This approval was however thought as in line 

with the wishes of the legally incapable person. See Lahti 1973: 313.  
1649 Talousvaliokunta [The Finnish Parliamentary Commerce Committee] TaVM 16/1970: 3; Lahti 1985: 

1813.  
1650 Ibid. This said, one aim of the 1970 Sterilisation Act was to increase men’s sterilisations. Already in 

1971, 270 male sterilisations were carried out, compared to 12 in 1969. Heino, 10 August 2017. 
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Interestingly, this pragmatic point on gender equality regarding reproductive 

responsibility was made 16 years before any law on gender equality was adopted.1651  

The 1970 Sterilisation Act has been amended since its establishment. This is particularly 

true for the possibility to sterilise people merely upon their legal guardian’s approval. In a 

1985 article, Raimo Lahti cited a difficult case before the National Board of Health from 

1977, when a legal guardian had applied for the sterilisation of a person who had long 

suffered from schizophrenia.1652 The Board rejected the application on the ground that the 

patient appeared to understand what sterilisation meant – i.e. a permanent inability to 

have children – and, importantly, opposed the surgery.1653 By rejecting the application, 

the Board went against the recommendation not only of the legal guardian, but also the 

expert doctors consulted.1654 This decision, specifying the meaning of informed consent 

in difficult cases, became precedentary.1655 In my interview with him, Lahti highlighted 

that the threshold of the Board to approve sterilisations upon request of the legal guardian 

has in practice been high.1656 Recent legislative amendments have particularly been 

motivated by rights. In 2001, the Sterilisation Act was altered to improve patients’ rights 

and the possibilities for sterilising the legally incapable were further restricted in order to 

secure their informed consent.1657  

Currently, people who due to illness are permanently unable to understand the meaning 

of sterilisation can be sterilised upon application by their legal guardian only if pregnancy 

endangers their life or health,1658 if there is reason to believe that their offspring has or 

would develop a severe illness or disability, if their illness or another reason severely 

affects their abilities to engage in childcare, and if compelling reasons support 

                                                                                                                                                                                     
1651 Finland was late (1986) to adopt a law on gender equality prohibiting discrimination based on gender, 

at least in comparison to Sweden (1975) and Norway (1978). Laki naisten ja miesten välisestä tasa-
arvosta [Act on Equality between Women and Men] 609/1986. 

1652 Lahti 1985: 1812. 
1653 Ibid. 
1654 Ibid. 
1655 Lääkintöhallitus [The Finnish Board of Health] 1979; Lahti 1985: 1812. 
1656 Lahti, 8 September 2017. 
1657 Trough legal amendment 329/2001. This change was primarily motivated through references to the 

constitutional protection of inviolable human dignity and personal autonomy; the ECHR and ICCPR’s 
protection of the right to liberty and security of person; and the regulation of informed consent in the 
European Convention on Human Rights and Biomedicine. See Suomen perustuslaki [The Constitution 
of Finland], 731/1999, Sections 1(2) and 7(1); ECHR Article 5 and ICCPR Article 9; Convention on 
Human Rights and Biomedicine, Article 5. See Finnish Government Bill HE 207/2000: 2–3.  

1658 The application is made to the Finnish National Supervisory Authority for Welfare and Health. 
Steriloimislaki [Sterilisation Act] 283/1970, Section 4(1) Point 3. 
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sterilisation.1659 The CEDAW Committee has, in its 2014 country report on Finland, 

expressed concern over the possibility to sterilise people through the consent of the legal 

guardian alone, possibly endangering informed consent.1660 In my interview with Lisbeth 

Hemgård and Mikael Lindholm at Inclusion Finland FDUV, an NGO working with 

people with intellectual disabilities and their close relatives, they highlighted that in their 

experience, a problem in practice is often pressure from relatives rather than authorities, 

which might lead to involuntary interventions.1661  

	

Castration:	Harshly	Criticised	

In the middle of the 20th century, castration started to become criticised. Just one year 

after the 1950 Castration Act was established, legal scholar Bruno Salmiala criticised 

how forced castration could be carried out as a consequence of a crime. He particularly 

criticised that the intervention could be carried out without a hearing, completely 

disregarding the individual.1662 In his evaluation, lacking contemporary supranational 

legal standards, he relied on medical critique of the efficiency of castration, the rule of 

law, humanist principles and comparative legal examples from other countries.1663 He 

referred to Sweden, Norway and Switzerland, where the legislation built on voluntary 

castration; to Demark, where forced castration was allowed in theory but not applied in 

practice; and to Germany and some states in the US, where forced castration had been 

abolished as a rights violation.1664 Salmiala did, however, interestingly enough, not refer 

to Finnish constitutional rights: a fact that might be indicative, firstly, of their modest 

position as a legal source at the time, and secondly, that they were not interpreted as 

encompassing reproductive and sexual rights.1665 Forced castration, Salmiala argued, had 

to be abolished for the sake of humanity.1666 The 1969 travaux préparatoires also saw 

castration as harmful and ineffective.1667 Nevertheless, the intervention was still kept in 

the 1970 Castration Act as motivated by its potential therapeutic effect for people whose 

                                                                                                                                                                                     
1659 Steriloimislaki [Sterilisation Act] 283/1970, Section 2. 
1660 CEDAW/C/FIN/CO/7 (2014): Para 28. 
1661 Hemgård & Lindholm, 7 September 2017. 
1662  Salmiala 1951. 
1663 Ibid. 
1664 Ibid: 140–1; Lahti 2006: 185–6.  
1665  This was also highlighted by Lahti, 8 September 2017. 
1666 Salmiala 1951: 165. 
1667 Finnish Government Bill HE 106/1969; Talousvaliokunta [The Finnish Parliamentary Commerce 

Committee] TaVM 17/1970. 
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sexual drive caused them grave mental suffering or other serious harm.1668  

The possibility to make interventions on the legally incapable with the sole approval of 

the legal guardian was kept for sterilisation but not for castration, creating an important 

difference between the two laws from 1970.1669 In the Castration Act, there was an 

outright prohibition of the castration of legal minors and people with severe mental 

disabilities or illnesses.1670 Hence, the boundaries between involuntary and voluntary 

interventions were further pronounced in castration, but kept more fluid in sterilisation.  

As mentioned in the context of sterilisation, the 1970s signalled changing values in 

Finnish society and legal culture. The prominent Finnish constitutional legal scholar 

Paavo Kastari brought up the past practice of forced castration in his seminal book on 

civil rights in 1972,1671 addressing it as one which violated the constitutional protection of 

personal freedom. 1672  Kastari questioned how such forced interventions had been 

established through ordinary legislation without even considering constitutional 

rights.1673 Explaining why this had happened, he attached importance to how forced 

castration had been understood as a form of care, not punishment, and that the right to 

decide over one’s own body was not given fundamental importance when the laws were 

established.1674 Kastari concluded that social values and understandings of justice had 

changed since then, altering public views on forced physical interventions – also 

distinguishable in the fact that forced castration had not been applied since 1958.1675 

Kastari’s writings should be seen as an indication of forced castration becoming 

increasingly problematic in Finnish legal opinion in the 1970s.1676 Interestingly, however, 

forced sterilisation was not criticised in the same manner. Kastari made a sweeping 

reference to forced sterilisation as a phenomenon of the past; not mentioning that in some 

cases, it was still legally possible.1677 The 1970 Castration Act was abolished in 2002 at 

the establishment of legislation on legal gender recognition, seen in the following section. 

                                                                                                                                                                                     
1668 Finnish Government Bill HE 106/1969. In practice, nevertheless, the law was only used as a legal 

ground for allowing genital gender-affirming surgery. 
1669 Steriloimislaki [Sterilisation Act] 283/1970, Section 2. See Lahti 1973: 313. 
1670 Kastroimislaki [Castration Act] 282/1970, Section 2. 
1671 Kastari 1972. 
1672 Suomen Hallitusmuoto [Finnish Government Act] 94/1919, Section 6. 
1673 Kastari 1972: 157. 
1674 Ibid: 159. 
1675 Ibid: 158. 
1676  The problematisation of forced castration was a sign of the development of the right to physical 

integrity in Finnish legal culture. See Lahti 2007. 
1677 Kastari 1972: 158. 
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Trans:	Working	for	Change	 	

The 2002 Act on Gender Recognition of Transsexuals, often referred to as the Trans Act, 

has been an object of human rights criticism in recent years. The criticism has 

particularly targeted the preconditions regarding fertility and marriage. According to 

trans rights activist Antti Karanki, former president of Trasek, the criticism against the 

infertility precondition did not immediately arise after its adoption, as many trans people 

and activists welcomed the establishment of a law.1678 Nevertheless, the criticism arose 

when trans people started encountering problems in accessing fertility treatment: 

In 2002 came the progressive Trans Act, but then one did not think about that the 
infertility requirement was a question of human rights, because we thought that 
now is the first time that it is legislated… and that was the most important thing, 
obviously, and there were compromises… and then, when we found out that sex 
cells were not stored, and when there was talk about that [trans] people are not 
suitable parents […] then of course we started wondering what [the requirement] 
was based on […] and we started looking […] and it was based on [the idea] that 
men cannot give birth… it did not have any other foundation.1679 

 

The infertility precondition has negatively affected trans people’s access to fertility 

treatment, since an extensive interpretation has led to health care personnel refusing to 

assist trans applicants by referring to the Trans Act.1680 In 2009, this issue was taken up in 

a case before the Finnish Parliamentary Ombudsman.1681 The Ombudsman recognised 

that there was a wish in the travaux préparatoires of the 2002 Trans Act to limit the 

reproductive freedom of people amending their legally registered gender. 1682  She 

however considered the constitutional equality clause to be applicable, 1683  also 

highlighted in the 2006 Act on Fertility Treatment.1684 Accordingly, fertility treatment 

was to be given to people without discrimination based on gender identity or sexual 

orientation.1685 Importantly, the Ombudsman also recognised that sterilisation was a side 

effect of the only existing medical treatment of people diagnosed with transsexualism in 

                                                                                                                                                                                     
1678 Karanki, 6 September 2017. 
1679 Karanki, 6 September 2017. Translated from Finnish. 
1680 This was highlighted in my interview with Lundell-Kiuru & Valleala, 6 September 2017. 
1681 Eduskunnan oikeusasiamies [The Finnish Parliamentary Ombudsman] 2009. 
1682 Ibid: 5. 
1683 Suomen perustuslaki [The Constitution of Finland], 731/1999, Section 6. 
1684 See Eduskunnan oikeusasiamies [The Finnish Parliamentary Ombudsman] 2009: 8; Laki hedelmöitys-

hoidosta [Act on Fertility Treatment] 1237/2006. Her decision was supported by the expert opinion 
Lahti 2008. 

1685 Eduskunnan oikeusasiamies [The Finnish Parliamentary Ombudsman] 2009: 8. 
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Finland and that this form of sterilisation could not be considered voluntary.1686 The 

conclusion was that the applicant should access fertility treatment and that this 

interpretation should apply equally to the whole country.1687 While the decision was only 

recommendatory, it reflected an important growing awareness of trans people’s 

reproductive rights, particularly concerning the infertility precondition. The decision did 

not refer to the 2007 Yogyakarta Principles, adopted just a couple of years prior to the 

decision, but it is important to point out that the national development was simultaneous 

to a growing supranational awareness. 

Organised efforts for the amendment of the Trans Act, primarily by the organisations 

Trasek and Seta, can be traced back to at least 2010 in Finland.1688 Interestingly, the 

Finnish infertility requirement, while not in practice requiring surgery has, similarly to 

the situation in Norway and Sweden, become the centre of the rights debate – suggesting 

transnational and supranational influence. The activism was stepped up in 2011, when the 

newly-elected Finnish Government consulted human rights organisations in order to 

launch a Human Rights Action Programme.1689 In connection to this, the infertility 

precondition was criticised, with many organisations supporting its abolishment.1690 

Important rights actors, such as the Finnish Ombudsman for Equality and the national 

department of Amnesty International actively started supporting the revision of the Trans 

Act as a question of rights.1691 The Ombudsman issued a statement referring to the 

Swedish legislative amendment process the same year.1692 The Government was at first 

cooperative, but after a leading yellow press newspaper framed the revision of the Trans 

Act as the Government preparing a law ‘allowing men to give birth’,1693 the Government 

put its collaboration on ice as a result of the negative publicity.1694 

2012 was an important year for trans activism in Finland. This was the year that the 

Finnish Ombudsman for Equality, informed by activists, repeated her criticism of the 

infertility requirement in a report on gender identity rights.1695 The Ombudsman stated 
                                                                                                                                                                                     
1686 Ibid: 11. 
1687 Ibid.  
1688  Karanki, 13 September 2017; Salo, 4 September 2017. See Karanki 2011. 
1689 Salo, 4 September 2017; Karanki, 6 September 2017. 
1690 Salo, 4 September 2017. 
1691 Lundell-Kiuru & Valleala, 6 September 2017; Tasa-arvovaltuutettu [The Finnish Ombudsman for 

Equality] 2011; Oksanen, 7 September 2017. 
1692 Tasa-arvovaltuutettu [The Finnish Ombudsman for Equality] 2011. 
1693 Matilainen 2012. 
1694 Salo, 4 September 2017. 
1695 Tasa-arvovaltuutettu [The Finnish Ombudsman for Equality] 2012. 
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that the Finnish precondition was unique, medically unfounded and legally questionable, 

referring to CoE recommendations, 1696  constitutional regulation on equality and 

protection of human rights,1697 and comparative legal insights.1698 2012 was also the year 

when a supranational body for the first time severely criticised the Finnish Trans Act. 

This was done by the CoE Commissioner for Human Rights at the time, Nils Muižnieks, 

calling for an abolition of the requirements on the applicant to be infertile and 

unmarried.1699 

The infertility requirement has been the object of national and supranational human 

rights-based criticism ever since. The need to improve the reproductive rights of trans 

people in Finland has been addressed, for example, in the Universal Periodic Review;1700 

by the CEDAW Committee,1701 and the European Commission.1702 Recommendations to 

abolish the infertility precondition have also been made by domestic bodies such as the 

Finnish National Advisory Board on Social Welfare and Health Care Ethics,1703 and the 

Finnish Ministry of Justice.1704 National civil society organisations – importantly, Seta, 

Trasek, the Finnish League for Human Rights and the national department of Amnesty 

International – have been running human rights campaigns to amend the Trans Act, 

involving measures such as online petitions and shadow reports to supranational 

institutions.1705 National mass media reporting on the infertility requirement has also 

changed in the light of trans rights developments during the last years, currently 

highlighting that Finland is the only Nordic country that has not abolished such 

requirements, that the requirement is considered a violation of human rights on the 

European level, and that Sweden is already paying compensation for such practices.1706  

                                                                                                                                                                                     
1696 CommDH/IssuePaper(2009)2; CM/Rec(2010)5 (2010). 
1697 Primarily Suomen perustuslaki [The Constitution of Finland], 731/1999, Sections 6 and 22.  
1698 The abolition or lack of infertility requirements in Sweden, Germany, Portugal, the UK and the 

Netherlands were mentioned in the report. Tasa-arvovaltuutettu [The Finnish Ombudsman for 
Equality] 2012: 14, 18–9. 

1699 CommDH(2012)27: Paras 89, 91, 108. 
1700 A/HRC/21/8 (2012): Para 90.8. A/HRC/36/8 (2017), Paras 48; 50; 93.46; 93.47; 93.48; 93.50; 93.51; 

93.52; 93.53. The Finnish Trans Act’s infertility requirement was criticised in the UPR 2017 by 
Australia, Canada, Ireland, Portugal, the Netherlands, Mexico and Sweden. 

1701 CEDAW/C/FIN/CO/7 (2014): Paras 28–9.  
1702  Upon question by MEP Miapetra Kumpula-Natri from the Finnish Social Democrats, as reported by 

Roivainen 2017. 
1703 See Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2015: 53. 
1704 Oikeusministeriö [The Finnish Ministry of Justice] 2014: 37. 
1705 Salo, 4 September 2017; Karanki, 6 September 2017; Eriksson, 11 September 2017. See Trasek & 

Seta 2016. 
1706  See, for example, Grünn 2017; Kervinen 2017. 
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There are also various political initiatives to amend the law. A working group, set up to 

review the Trans Act, published its final report in 2015, recommending a less restrictive, 

however medicalised, regulation of the amendment of legal gender.1707 By then, the 

discrimination legislation had also been revised to include trans people.1708 There was an 

unequivocal support for the removal of the infertility precondition as:1709 

[…] not conforming to the European Convention on Human Rights and other 
international human rights obligations for our country. Transgender people’s 
rights to bodily integrity and protection of private life, protected as constitutional 
and human rights, demand that the infertility requirement is abolished from the 
Trans Act.1710 

 

With subsequent parliamentary elections and the change of government for a more 

conservative one, however, the renewal of the Trans Act has been postponed, even if the 

draft law is already prepared and the individual ministers in charge have supported a 

renewal.1711 A legislative initiative to abolish the infertility precondition prepared by 

individual parliamentarians in opposition parties has similarly been left resting in the 

Finnish Parliament, not supported by a majority.1712 

Unlike the Finnish precondition for trans applicants to be unmarried/not in a registered 

partnership, or to have their partner’s approval of legal transition, the infertility 

precondition persists. The precondition on marriage was subjected to extensive 

criticism,1713 even taken through a judicial process (however unsuccessfully) up to the 

ECtHR.1714 It was amended in connection to the introduction of marriage equality, which 

was approved by the Finnish Parliament in 2014 and introduced in 2017.1715 It is striking 

                                                                                                                                                                                     
1707 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2015: 66. 
1708  See Finnish Government Bill HE 19/2014. 
1709 Salo, 4 September 2017; Karanki, 6 September 2017; Lundell-Kiuru & Valleala, 6 September 2017. 
1710 Sosiaali- ja terveysministeriö [The Finnish Ministry of Social Affairs and Health] 2015: 65. 

Translated from Finnish. 
1711 Salo, 4 September 2017; Karanki, 6 September 2017; Oksanen, 7 September 2017. 
1712 Finnish Parliamentary Bill LA 43/2016; Yle Uutiset 2017. 
1713 See CommDH(2012)27; A/HRC/21/8 (2012), Para 90.8; and Sosiaali- ja terveysministeriö [The 

Finnish Ministry of Social Affairs and Health] 2015. 
1714 This case was litigated by an individual who did not have organisational support. Nevertheless, the 

person got legal advice from TGEU when the case reached the regional level. Karanki, 6 September 
2017. The majority of the judges in the Finnish Supreme Administrative Court and the ECtHR did not 
find a violation of human or constitutional rights. See Korkein hallinto-oikeus [The Finnish Supreme 
Administrative Court], KHO:2009:15; ECtHR, Hämäläinen v. Finland (2014). See also Lavapuro et 
al 2011: 526–7; Hellum 2016: 201 

1715 See Finnish Government Bill HE 65/2015; legal amendment 252/2016. 
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to witness a persisting resistance to the amendment of the infertility precondition in the 

Finnish Parliament and Government.1716  

The current stalemate was highlighted by activist Pia Puu Oksanen at Amnesty Finland in 

my interview with her. She pointed out that leading politicians in the Government resist 

the amendment of the Trans Act.1717 Hence, despite great national and international 

pressure, such a politicised amendment, sensitive to the voter basis, is seen to potentially 

‘overthrow the Government’.1718 The resistance by the Finns Party and later the Blue 

Reform Party in the Government has been particularly important.1719 That there is 

scepticism among Finnish voters to rights pertaining to sexual orientation and gender 

identity, perhaps more so than in Norway and Sweden, is nevertheless true. Such 

resistance is manifested, for example, in a 2016 citizen initiative to repeal marriage 

equality,1720 an initiative which has had no equivalent in the neighbouring countries. 

The political reluctance to amend the law was challenged by the Finnish Human Rights 

Delegation in 2017, an independent public body connected to the Finnish Human Rights 

Centre. The Delegation criticised the infertility precondition in the light of the 2017 

ECtHR decision A.P., Garçon and Nicot v. France. It highlighted that Finland was ‘the 

only Nordic country which requires infertility for people seeking legal gender 

recognition’, calling for the immediate amendment of the Trans Act and the abolition of 

the infertility precondition.1721 The Delegation highlighted particularly that 

[…] the revision would not weaken the constitutional or human rights of anyone 
but would remove a violation of human rights in Finland as found by the 
European Court of Human Rights. The revision would significantly improve the 
wellbeing of trans people. The amendment would also have an impact on 
Finland’s international reputation as a strong defender of human rights and a 
supporter of equality. The heterogeneity of trans people should be observed in 
law, and their autonomy, protection of private life and personal integrity should 
be protected by law.1722 

 

                                                                                                                                                                                     
1716 The political opposition has criticised this resistance. See Juga 2017.  
1717  Oksanen, 7 September 2017. 
1718 Ibid. 
1719  See Tiusanen 2018; Kuuluu kaikille 2017. 
1720  The formal initiative was rejected by the parliament in 2017, but the movement continues as a civil 

society organisation called ‘Real Marriage’ (Aito avioliitto).  
1721  Ihmisoikeusvaltuuskunta [The Finnish Human Rights Delegation] 2017. 
1722  Ibid: 1. Translated from Finnish. 
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This stance, emphasising the need to urgently abolish the infertility precondition as a 

violation of human rights, was repeated by the Finnish Deputy Parliamentary 

Ombudsman in 2018 in an individual complaint before her, requiring a response by the 

Government.1723 However, such a response is still to be seen. 

 

6.3	Remedies,	or	the	Lack	of	Such	

In comparison to Norway and Sweden, Finland has been remedially austere. The topic of 

historical sterilisation and castration laws in Finland has received minimal mass media 

and political attention. Remedial movements and developments in Norway and Sweden 

have not significantly broken the Finnish silence. The Finnish remedial claims have, 

however, been different from the other two countries – appearing earlier, coming from 

victims themselves and centring on access to sterilisation reversal surgery.  

 

6.3.1	Sterilisation	Reversal	

The 1970 Sterilisation Act, unlike earlier sterilisation legislation, emphasised voluntary 

interventions. After it was established, some people turned to administrative courts to 

access reversal surgery. Here, I briefly recount these cases, although simultaneously 

highlighting a lack of information about them in the sparsely-worded court records. In 

1971, the first case of extraordinary appeal for nullification of a sterilisation decision in 

order to access reversal surgery came up before the Finnish Supreme Administrative 

Court, which is the first and only instance to deal with such cases.1724 In the case, a 

woman had previously been sterilised in connection to an abortion, based on the decision 

of the Finnish Board of Health. The judgment did not engage in whether the intervention 

had been voluntary or not,1725 or whether the decision by the authorities to sterilise her 

had been in violation of any legal norms. It referred to her presenting ‘new information’ 

before the Court – however, without specifying what this was or how it changed the 

                                                                                                                                                                                     
1723  By March 2019. Eduskunnan apulaisoikeusasiamies [Finnish Deputy Parliamentary Ombudsman] 

EOAK/2842/2017 (2018). 
1724 Korkein hallinto-oikeus [The Finnish Supreme Administrative Court], 4111/65/70 (1971); 

Hallintolainkäyttölaki [Administrative Procedure Act] 586/1996, Section 64. 
1725  Nevertheless, the fact that the sterilisation was carried out in connection to an abortion, and that she 

applied for a reversal surgery, might suggest that it had been involuntary. 
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evaluation of her case.1726 The Court approved her application for nullification of the 

earlier decision and left the concrete decision about the access to sterilisation reversal 

surgery to the Board of Health.1727 

After this first decision, a dozen similar cases reached the Supreme Administrative Court, 

with the last one handed down in 1984. In six cases, the Court approved the application to 

repeal the earlier sterilisation decision based on ‘new information’, again, never 

specifying what this information was.1728 In five cases, it dismissed the application on the 

grounds that the earlier sterilisation decision had been a permission to get sterilised, not 

an order. Hence, in these cases, there was no need to apply for a reversal of the earlier 

decision as it did not constitute an obstacle for sterilisation reversal surgery.1729 In one 

decision, the Court rejected the application on the basis that the applicant had not 

presented new information, again without specifying what such new information should 

have been.1730 This last rejection can be depicted as somewhat exceptional, since the 

Court in general approached these cases with a permissive attitude. 

In Sweden and Norway, sterilisation victims have not turned to the courts to access 

sterilisation reversal surgery. This difference is likely caused by the heavier emphasis on 

the state as the decision-maker in Finland. The extensive interpretation of sterilisation 

orders in the Finnish 1935 and 1950 Sterilisation Acts, according to which former 

decisions formed an administrative obstacle for reversal surgery, was an exclusively 

Finnish interpretation of the sterilisation legislation. Indeed, access to reversal surgery 

has not been subject to similar authority control in Norway and Sweden.1731  

The anonymity of the decisions prevents their reader from knowing more about them: 

who the applicants were, where they came from, if they were organised in any way, etc. 

Asking legal scholar and former justice at the Supreme Administrative Court, Pekka 

Hallberg, who sat at the bench in some of the reversal decisions, he answered that even 

though he could not remember the details of the cases, the threshold for extraordinary 

                                                                                                                                                                                     
1726 Korkein hallinto-oikeus [The Finnish Supreme Administrative Court], 4111/65/70 (1971). 
1727 Ibid. 
1728 Korkein hallinto-oikeus [The Finnish Supreme Administrative Court] 2769/65/71 (1972); 5/65/76 

(1977); 1307/65/78 (1979); 2299/65/78 (1980); 3962/65/78 (1980); 5689/65/83 (1984). 
1729 Korkein hallinto-oikeus [The Finnish Supreme Administrative Court] 3576/65/76 (1974); 4919/65/72 

(1974); 3267/65/76 (1977); 4915/65/76 (1977); 4914/65/78 (1980). 
1730  Korkein hallinto-oikeus [The Finnish Supreme Administrative Court] 1111/65/78 (1979). 
1731 The Swedish and Norwegian relevant authorities have confirmed that no particular permission is 

needed. Socialstyrelsens upplysningstjänst [The Information Service of the Swedish National Board 
of Health and Welfare], 28 March 2018; Knapskog, 3 May 2018. 
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appeal to nullify an administrative decision is generally very high in Finland, particularly 

during the time in question.1732 This said, the approval of many an application in the 

1970s and 1980s indirectly signals a change of stance on sterilisation politics among 

Finnish authorities – even though the decisions did not state that the previous laws or 

policies were wrong. The appeals should also be understood against the new legislation 

from 1970, emphasising personal autonomy and shunning forced physical 

interventions.1733 Hence, the fact that the first case of extraordinary appeal of former 

sterilisation decisions appeared before the Supreme Administrative Court in 1971 might 

not be a coincidence. Another important factor is the advancement in medical research, 

developing new, more effective, less invasive and more accessible reproductive surgical 

techniques, such as sterilisation reversal – not available to the same extent before 1970. 

 

6.3.2	Compensation,	or	No	Compensation	

Victims of involuntary sterilisation and castration have generally remained silent in 

Finland. There has been a lack of engagement from civil society and the authorities with 

the harm of involuntary sterilisation/castration, and an equal lack of engagement 

concerning the remedial of such harm. While the silence of victims, particularly among 

the people subjected to historical sterilisation and castration laws, is not a uniquely 

Finnish trait, the lack of engagement by the state with its own history of sterilisation and 

castration stands out in comparison to Norway and Sweden. As previously mentioned, 

remedies for historical injustices in Finland have generally focused on war-related harm. 

The discussions about the ills of the administrative state in the 20th century – such as 

mistreatment of children in state care, lobotomy, sterilisation and castration – have, in 

Finland, been remarkably quieter than in Norway and Sweden.  

In comparison to Sweden and Norway, there seems to be a general unawareness of 

sterilisation practices in Finland. Asking the fore-mentioned Mattila (who has carried out 

the most complete mapping of sterilisation practices in Finland) about the remedial 

silence, he highlighted that some international attention was directed at Finnish 

sterilisation politics after the Swedish scandal in 1997, but pointed to the contrast in the 

                                                                                                                                                                                     
1732 Hallberg, 8 July 2017. 
1733 This was also highlighted by Lahti, 8 September 2017. 
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amount of media and public attention between the two countries.1734 Marjatta Hietala, 

who has also historically investigated Finnish sterilisations and eugenics, further 

underlined such Finnish national unawareness.1735 In my interviews with experts in 

liability law and legal history – professions that could potentially be aware of the 

practices and their implications for public liability – a general theme of lack of 

acquaintance appeared.1736 Interestingly, hence, even though the topic has not been 

ignored by Finnish mass media,1737 the sterilisation and castration history seems to have 

been framed as a marginal historical phenomenon – a topic for (some) historians to look 

into, not one of general public interest. 

Finnish authorities have not appointed investigations similar to those in Norway and 

Sweden. Asking Mattila about the Finnish lack of such public truth-finding, he pointed at 

Swedish exceptionalism, together with a formalist approach to the sterilisation laws 

among Finnish authorities: 

[…] and [the Swedish Government] appointed this big committee, this 
investigation, and in Finland, there has been nothing of the sort… and I 
understand it, very well, from the point of view, that the Sterilisation Acts were 
established in the correct order, approved by the Finnish Parliament… they were 
ordinary laws. And there was no secret activity, it was similar to all legal activity. 
And if we now, in hindsight, when it turns out that, for example, some premise, 
such as the medical one, is no longer valid… and that this would mean that the 
law needs to be nullified and that compensations have to be paid, then this would 
open a Pandora’s box…1738 

 

Mattila’s reasoning is grounded in mass media reporting and responses by leading 

politicians. Finnish mass media picked up on the issue in connection to the Swedish 

scandal in 1997, also noticing that Finland had implemented similar policies, highlighting 

that there were no possibilities for compensation according to existing laws.1739 In 1999, 

in connection to the Swedish Compensation Act, leading Finnish newspaper Helsingin 

Sanomat pondered further upon the question of compensation in Finland. Asking the 

Minister of Social Affairs and Health at the time, Terttu Huttu-Juntunen from the Left 

                                                                                                                                                                                     
1734  Mattila, 1 September 2017. 
1735  Hietala, 11 October 2017. 
1736  Letto-Vanamo, 4 September 2017; Wilhelmsson, 5 September 2017; Sisula-Tulokas, 8 September 

2017. 
1737  For an early article concerning eugenic sterilisation laws in the Nordic countries that appeared in a 

leading Finnish newspaper, see Hietala 1995.  
1738 Mattila, 1 September 2017. Translated from Finnish. 
1739  See, for example, Lindberg 1997a and 1997b. 
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Alliance, she replied that the Government was not planning to address the issue of 

sterilisations, nor compensations for them, highlighting that 

[…] if one starts to dig into the history of medicine, a lot of things will be found 
that in the light of today’s knowledge can be condemned. The knowledge at the 
time concerning, for example, the heredity of diseases and traits was particularly 
inadequate. One should learn from the mistakes made.1740  

 

Motivated through this ‘floodgate’ argument, the question of compensation was hence 

left at a dead end.1741  

What options to seek remedies in the form of compensation do victims have according to 

the Finnish legal system? When it comes to the possibility of claiming compensation in 

the courts according to the Finnish Liability Act,1742 the situation is not completely 

straightforward. As mentioned earlier, the Finnish Liability Act, unlike the Swedish, does 

not exclude legislation in force as a basis for public liability. Public liability, 

nevertheless, is generally addressed in Finland in terms of exceptional transgressions of 

individual civil servants, rather than legislation violating rights.1743 As in Norway and 

Sweden, the legal evaluation of liability depends on whether involuntary sterilisations or 

castrations have been in accordance with the former legislation (the legislation allowing 

for involuntary interventions) or a violation of it. In the former case, the question 

becomes one of public liability according to constitutional or supranational rights 

standards at the time. The latter is primarily the liability (for damages or criminal 

liability) of the individual civil servant or medical doctor. However, similar to Norway 

and Sweden, Finnish transgressions have been treated with complete impunity by the 

state, bringing back questions concerning public liability. Finland’s castration and 

sterilisation legislation nevertheless emphasised orders and force more than the Swedish 

and Norwegian counterparts, again directing legal attention to public rather than 

individual liability for coercive practices.  

                                                                                                                                                                                     
1740  Lindberg 1999. Translated from Finnish. 
1741  The redress of sterilisation history, particularly concerning deaf people, resurfaced in Finnish mass 

media and on the political agenda of the opposition in 2018. This was motivated by the activism of the 
Finnish Association of the Deaf, a civil society organisation pointing out that the Finnish sterilisation 
practices particularly targeted deaf people and that remedies such as a public apology are needed to 
redress the harm and trauma. The Government has however not responded to these recent remedial 
claims. See Holmlund 2018a; 2018b. 

1742 Vahingonkorvauslaki [Liability Act] 412/1974. 
1743 See, for example, Hakalehto-Wainio 2008. 
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The Finnish rules on public liability provide a general statutory limitation of an 

uninterrupted three years when it comes to (non-contractual) personal damage.1744 This 

period starts from when the person suffering from the damage found out, or should have 

found out, about the damage and the person responsible for it.1745 Since some personal 

damages, such as psychological ones, can be detected very late, there is no absolute time 

limit for when such claims can be made.  

There are no known court cases in which victims have claimed public liability for their 

harm. This lack renders it difficult to know how the statutory limitation would be 

implemented on involuntary sterilisation and castration, when personal damage(s) can be 

considered to be detected, etc. In theory, victims of involuntary sterilisation and 

castration could take their compensation claims to court. In practice, however, this might 

turn out to be difficult, particularly for the victims whose sterilisation or castration was 

carried out a long time ago, regarding evidence requirements and statutory limitations. 

Such obstacles are affirmed in authoritative interpretation. In 1997, asked by the 

previously mentioned leading newspaper Helsingin Sanomat, the director of the Finnish 

Advisory Board on Social Welfare and Health Care Ethics at the time, Aila Lind, pointed 

out that there were no possibilities for the involuntarily sterilised according to historical 

sterilisation laws to access compensation without an extraordinarily established law.1746  

While no state investigation or remedial initiative has ever been launched for the victims 

of involuntary sterilisation or castration, the Finnish Advisory Board on Social Welfare 

and Health Care Ethics looked into possible compensation for the lobotomised in 

2000.1747 This initiative, however, soon ended in a recommendation not to compensate 

the victims, based on three grounds. Firstly, the interventions had happened a long time 

ago, and only a small group of the lobotomy patients were still alive in 2000, which 

meant that few direct victims would benefit from compensation. Secondly, it was 

considered that the victims who were alive would not be able to benefit from 

compensation themselves, but it would rather benefit their relatives. Finally, a 

compensation to the lobotomised was considered to open doors for other groups who 

                                                                                                                                                                                     
1744 Laki velan vanhentumisesta [Statute of Limitations] 728/2003, Section 4. 
1745 Ibid, Section 7(1) Point 3. 
1746  Lindberg 1997a. 
1747 Valtakunnallinen terveydenhuollon eettinen neuvottelukunta [The Finnish National Advisory Board 

on Health Care Ethics] 2000. The lobotomised have received compensation in Norway, but not in 
Sweden. See Arvidsson 2016: 18, 137; Justis- og politidepartementet [The Norwegian Ministry of 
Justice and Public Security] 2004: 92. 
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would possess a similar right to compensation, such as the forcibly sterilised and 

castrated people.1748 The decision was clearly influenced by a formal statement delivered 

to the Board by former Supreme Administrative Court justice and former ECtHR judge 

Raimo Pekkanen in 2000 on the matter.1749 While he did not see ‘any formal obstacle to 

an extraordinary compensatory law’, he recommended – seemingly leaning on 

pragmatism rather than principle – that the state did not establish such a law because it 

might ‘form a precedent in other cases comparable to lobotomy’.1750 

The 2000 decision by the Finnish Advisory Board on Social Welfare and Health Care 

Ethics not to compensate the lobotomised is important in this context, as the decision 

comes the closest to providing an official reason for the lack of remedies to the 

involuntarily sterilised and castrated. The decision ruled that lobotomy from a liability 

perspective could be considered to be in accordance with the legislation and the standards 

of care at the time.1751 Lobotomy, the decision highlighted, without further motivation as 

to why, was not a rights violation.1752 The mere fact that a person had been subjected to 

lobotomy could not ground public liability; moreover, the decision pointed out, claims 

like this would be subject to statutory limitations.1753 Hence, both the non-retroactivity 

and the prescriptibility arguments were used – however sweepingly.1754 This stance also 

manifests Finnish authorities’ unwillingness to scrutinise medical practices of the past 

with legal parameters. Given that a similar stance has been taken by Finnish authorities 

concerning more recent controversial medical practices, such as intersex ‘normalising’ 

surgeries,1755 such an unwillingness appears to be general, not limited to the past.  

                                                                                                                                                                                     
1748 Valtakunnallinen terveydenhuollon eettinen neuvottelukunta [The Finnish National Advisory Board 

on Health Care Ethics] 2000: 1–5. References to forced sterilisations and castrations were made in an 
annex to the decision, as they, unlike lobotomy, were believed to be so serious interventions into the 
personal autonomy of the patient at the time that they had to be legislated. Lobotomies were often 
carried out not to treat patients, but to calm them down, similarly to forced castrations. Moreover, the 
decision underlined that the permanent change in personality that lobotomy leads to motivated 
compensation – an argument which could also be used for people subjected to forced castration and 
sterilisation.  

1749  Pekkanen’s statement from 2000 is included in Valtakunnallinen terveydenhuollon eettinen 
neuvottelukunta [The Finnish National Advisory Board on Health Care Ethics] 2002: 48–51. 

1750  Ibid: 51. 
1751 Ibid: 3. 
1752 Ibid. 
1753 Ibid. 
1754  See 1.5 Changing Discourses: Mobilisation, Changed Values and Remedies. 
1755  There was an application by an intersex person in 2003 before the Finnish Patient Insurance Centre, a 

public entity regulating insurance companies and solving disputes relating to health insurance in 
Finland. In the case, the applicant, approaching the hospital because of stomach pain at the age of 14, 
was surgically treated for their intersex condition. Later, the applicant questioned the consent given at 
the time, referring to the limited information regarding the invasiveness of the surgery and its 
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6.3.3	Cross-group	Comparison	

A remedial comparison between the victim groups referred to in this paper in the Finnish 

context is necessarily brief. This is because of the general lack of remedies, limited to 

some of the victims who have successfully applied for nullification of sterilisation 

decision to access sterilisation reversal surgery. 

 

 Group 1: Victims 

of eugenic 

sterilisation laws 

(1935–1970) 

Group 2: Victims 

of castration laws 

(1935–1970)  

Group 3: Victims of 

involuntary infertility 

as a condition for legal 

gender recognition 

Restitution Yes, nullification 

of former 

decisions for a few 

applicants 

N/A N/A 

Compensation N/A N/A N/A 

Rehabilitation N/A N/A N/A 

Satisfaction N/A N/A N/A 

Guarantees of non-repetition N/A N/A N/A 

 

The lack of remedies in Finland is striking. As in Sweden and Norway, victims of 

involuntary sterilisation and castration in Finland – possibly because of stigmatisation, 

shame, lack of community among the victims, lack of organisation or particular interest 

among existing civil society organisations – have generally not organised for remedies. 

With reference to historical sterilisation and castration laws, there appears to have been a 

lack of cultural, legal and social rights frames for victims to relate their harm to. Some 

people have extraordinarily appealed their former sterilisation decisions in order to access 

reversal surgery, which implies some, albeit exceptional, remedial activism on the part of 

                                                                                                                                                                                     
permanent effects, greatly affecting the identity and life of the applicant. The Patient Insurance Centre 
did not, however, see grounds for insurance compensation, considering the treatment to be in line with 
medical treatment standards and the information given to be adequate. Moreover, the Centre did not 
consider the applicant’s mental problems to be caused by surgery. Potilasvakuutuskeskus [Patient 
Insurance Centre], PO 2003–6434–83 (2003). 
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victims. This said, there have been no initiatives from the state to remedy the victims of 

these historical injustices, even though the laws have been amended in favour of laws 

emphasising individual interests and rights. This chapter has shown how both groups one 

and three have experienced difficulties accessing fertility treatment, indicating a weak 

realisation of reproductive rights in the country. Finland is also the only country where 

trans people are still required to be infertile if they wish to amend their legally registered 

gender.  

As I have done in the chapters on Norway and Sweden, I here bring in 

sterilisation/castration as a patient injury into the comparison. Compensation for harm 

caused by medical malpractice is in Finland determined on the basis of the Patient Injury 

Act, the Liability Act and the guidelines of the Finnish Traffic Accident Board. The 

Patient Injury Act builds primarily on no-fault liability 1756  and secondarily on 

culpability.1757 Patient injuries are categorised on a scale from 1 to 20, depending on the 

nature of the permanent harm and the age of the patient. The higher the number, the 

higher the patient injury compensation.1758 Infertility as a patient injury is classified as 3–

5, depending on how the infertility is caused.1759 Loss of gonads, i.e. castration, is 

classified as 5 while other forms of infertility are classified as 3–4. 1760  Erectile 

dysfunction, a possible consequence of castration, is classified as 1–5, depending on the 

seriousness of the dysfunction.1761 If infertility has emerged before 2010, the age of the 

patient also matters for the classification of the harm.1762 Infertility can only be regarded 

as a patient injury if the patient was fertile prior to the injury.1763  

In 2018, the compensation for infertility for a 30-year-old who becomes infertile due to 

loss of gonads was 17,688 Euros.1764 The Finnish compensation for infertility due to 

medical malpractice is hence significantly lower than its Swedish and Norwegian 

counterparts. In a country with similar costs of living, the lower level in Finland can be 

                                                                                                                                                                                     
1756 Potilasvahinkolaki [Patient Injury Act] 585/1986, Section 2. 
1757 See Mäenpää, 24 October 2017. 
1758 Liikennevahinkolautakunta [The Finnish Traffic Accident Board], Normit ja ohjeet 2019 [Norms and 

Guidelines 2019]. 
1759 Sosiaali- ja terveysministeriön asetus tapaturmavakuutuslaissa tarkoitetusta haittaluokituksesta 

[Decree by the Finnish Ministry of Social Affairs and Health on Classification of Damages according 
to the Accident Insurance Act] 1649/2009, Annex. 

1760 Ibid. 
1761 Ibid. 
1762 Mäenpää, 7 July 2017. 
1763 Mäenpää, 6 July 2017. 
1764 Saarela, 7 August 2018.  
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understood against the previously depicted dismissive attitude towards non-pecuniary 

harm in the legal culture. Similar to its two Nordic neighbours, however, Finnish victims 

of sterilisation or castration due to medical malpractice have an institutionalised, 

facilitated access to compensation, which other victims do not.  

 

6.4	Discussion	

Just like in Sweden and Norway, rights, together with judicial review, are gaining 

prominence through Finland’s internationalising legal culture. While this has contributed 

to some changes in the national liability culture, the remedial culture – both through the 

concept of public liability and through ex gratia – is more restrained in Finland than in 

Sweden and Norway, and has traditionally focused on war-related harm. Potentially 

rights-violating practices in medical care, it seems, have generally remained unresearched 

and unquestioned by the authorities, pragmatically fearing a floodgate of claims, 

affecting the allocation of state funds. Similar to Sweden before the 1997 scandal, 

Finnish authorities have maintained a non-retroactive approach to victims’ claims: 

medical practice in the past should not be scrutinised with today’s standards. 

Understanding these legal cultural factors are crucial to beginning to unpack the Finnish 

silence. 

The extra-legal factors also stand out in the comparison. The Finnish example is 

remarkably different from the Swedish and the Norwegian, as – rather than one or two 

victim group(s) dominating the remedial debate and other(s) being silent – no group has 

been granted remedies. Since no state investigation has been appointed for past practices 

of involuntary sterilisations and castrations, a lack of truth-finding has prevented a 

general rights framing and/or grievance formation among victims or representatives of 

victims. That involuntary sterilisation and castration are generally not framed as rights 

violations can also be seen in the fact that Finland, quite remarkably, still enforces 

infertility requirements for legal gender recognition.  

Finnish victims of involuntary sterilisation and castration have, as a rule, not mobilised. 

The most important exceptions here are the few individual victims challenging their 

sterilisation decisions before the national courts to access reversal surgery or legal gender 

recognition – not, however, challenges in terms of public liability. Trans people are the 

only group that has mobilised collectively. They have done so for the Finnish state to 
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establish a law on legal gender recognition, and are currently framing their claims to 

amend the same law in terms of human rights – although only before political and 

administrative state organs and ombudsmen, not through strategic litigation. This rights 

mobilisation has happened in the light of supranational and transnational normative 

developments questioning infertility requirements for legal gender recognition, with the 

support of both supranational human rights institutions and global and local NGOs. This 

support has facilitated grievance formation in terms of rights on both the individual and 

collective level. A particularly interesting development in terms of mobilisation has been 

the activist focus on the infertility requirement as a violation of rights rather than other 

potentially oppressive legislative preconditions – clearly influenced by Swedish, Nordic 

and supranational rights developments and debates. 

Finnish mass media has only paid sporadic attention to sterilisation practices. The only 

practices that have explicitly been framed as rights violations by mass media – in light of 

ECtHR judgments, Nordic developments and the Swedish 2018 Compensation Act – 

have been those targeting trans people. This is a recent development in which trans 

people are currently reported as victimised by oppressive state practice – while the 

initiative to change this practice only a few years earlier was sensationally addressed as 

‘men giving birth’ by the same newspapers. While currently framed as victims, the 

national mass media framing has, however, resonated little with the Government. 

Criticism from international and national institutions, mass media and the political 

opposition parties – all framing the Finnish infertility requirement as a rights violation, 

has had little effect on the Finnish Government’s plans (not) to amend the law. The 

‘naming and shaming’ of human rights, hence, does not seem to be efficient in this case. 

Appearing ‘friendly’ from a human rights or LGBT point of view has seemingly been 

less important in Finland than in Norway and Sweden. On the contrary, the Finnish 

Government has signalled a wish, rooted in a conservative voter basis, not to live up to 

such liberal standards. 



 

 

 
 
 
 
 
 
 
 
 
 



 

 

 
 
 
 

 
 

In order to be able to imagine roads not taken,  

to think and explore counterfactual trajectories,  

comparison would have to inform us  

about the experience of other societies  

dealing with the problem of how to create a good and just order, 

about routine practices the same or another society has tried out in 

other spheres,  

about developmental alternatives that were dropped  

and hopes that were frustrated in the political struggles. 

  

Comparative legal studies would thus contribute to  

writing history from below and from the present to the past.1765 
 

 – Günter Frankenberg 

 
 
 
 
 
 
 
 
 

                                                                                                                                                                                              
1765 Frankenberg 1985: 454. 
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7	Comparative	Findings	

In this chapter, I tease out the comparative elements of the thesis. As such, the study involves 

three levels of comparisons, one cross-group, one cross-historical and one cross-national. The 

aim of the comparison is to understand the processes leading to the apparent similarities and 

differences in the establishment, abolition and remedy of the sterilisation and castration 

practices in the three countries of comparison.1766 At the centre of comparison are notions of 

rights in a legal, social and cultural sense. In order to combine these senses methodologically, 

I particularly look at the developments from the point of view of frame analysis and grievance 

formation, investigating underlying legal and extra-legal factors.1767 

It is difficult, if not impossible, to capture the details and complexities of the countries of 

comparison in a summary. However, to outline the point of departure of the comparison, the 

following table seeks to summarise important milestones in the establishment, abolition and 

remedy of sterilisation and castration practices, focusing on involuntary interventions. With 

the aim of comparison, the interventions have been lumped together in three groups, with (1) 

referring to the historical, eugenic and socio-political sterilisations (1930s–1970s), (2) to the 

criminological and psychiatric castrations (1930s–1970s) and (3) to the compulsory 

sterilisations/castrations as a precondition for gender legal recognition. 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                              
1766  See 1 Introduction. 
1767  See 2 Theoretical Framework: Rights and Legal Mobilisation. 
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 Sweden (S) Norway (N) Finland (F) 

Establishment  S1) 1934 legislation N1) 1934 legislation F1) 1935 legislation 

S2) 1944 legislation N2) 1934 legislation F2) 1935 legislation 

S3) 1972 legislation N3) administrative 

regulation, established 

in 1960-1970s 

F3) 2002 legislation 

Abolition S1) 1975  N1) 1977* F1) 1970* 

S2) 2013  N2) 1977* F2) 1970* 

S3) 2012/2013 N3) 2016 F3) Still in force 

Remedy S1) 1999 

Compensation Act, 

investigation and 

publications, public 

apologies 

N1) 2004 

Compensation scheme, 

apologies, memorials, 

museum exhibitions, 

funds, investigations, 

reports and 

publications (only 

Romani victims) 

F1) No remedies 

S2) No remedies N2) No remedies F2) No remedies 

S3) 2018 

Compensation Act 

N3) No remedies F3) No remedies 

* However, some involuntary interventions were still allowed in the legislative amendment, importantly of the 
legally incapable. The legislation has later been amended to emphasise the consent of the patient. 

 

As stated earlier, the comparisons in this thesis do not search for the best example, the best 

country, etc. Rather, I wish to recognise the complexity and gain insight into the contexts in 

which the differences can be understood – focusing particularly on examples that stand out in 

the comparison. Bringing in legal and extra-legal factors works in two ways: the factors partly 

facilitate the reader’s understanding; but also complexify the comparison, by showing how 

such factors do not form a simple, explanatory model. Rather, they serve as magnifying 

lenses, providing further understanding of the groups and the historical and national contexts.  

 



 

 261 

7.1	Changing	Cultures	of	Rights	and	Responsibility	

Rights cultures, evolving perceptions of involuntary sterilisation and castration and the 

development of a rights thinking, have all played a role in the state reactions to practices of 

involuntary sterilisation and castration in the three countries of comparison. While the 

national legal cultures all increasingly emphasise rights, there are differences in how they 

have come to conceptualise involuntary sterilisation and castration. These developments have 

created different settings for victims’ access to remedies. 

 

7.1.1	The	Story	of	Rights	

Seen in the previous chapters – because of various reasons such as cultures of consensus, the 

universal welfare state, Nordic legal realism, a tradition of democratically elected 

governments – rights have traditionally not been given a strong position in 20th-century legal 

practice in Sweden, Norway and Finland. The commitment to human rights is nevertheless 

resolute, and national constitutions have been updated in light of human rights treaties, 

diligently ratified by all three countries. The most striking development can be seen in 

Sweden, where rights (both international and constitutional) have gone from being regarded 

as decorative, abstract guidelines to becoming realised in practice as binding legal norms with 

implications for public liability.1768 Finland and Norway have also experienced a growing 

emphasis on rights in their legal cultures, however, somewhat less dramatically than in 

Sweden.  

The general trend of emphasising rights, importantly, has not been parallel to regarding 

involuntary sterilisation and castration as a violation of rights. It should be pointed out that 

the international human rights and criminal legal conceptualisation of involuntary sterilisation 

and castration as violations is also fragmented. The conceptualisation of the practices as rights 

violations is relatively new and incoherently addressed by supranational international 

institutions and bodies. Moreover, there is a big gap between legal theory and practice, 

particularly regarding international criminal law. 1769  This incongruity is an important 

contributing factor to the slow national conceptualisations of the practices as rights violations. 

                                                                                                                                                                                              
1768 Manifested in Supreme Court practice. Högsta Domstolen [The Swedish Supreme Court], NJA 2012, s. 400 

(2012); NJA 2013, s. 350 (2013); NJA 2012, s. 211 (2012); and NJA 2013, s. 746 (2013). See Åhman 
2016: 462–3.  

1769  See 3 International Law. 
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When the first national laws on sterilisation and castration were introduced in the 1930s and 

1940s, a debate about physical and reproductive interventions against the will of individuals 

as a potential violation of rights was generally missing. While individual objections or 

concerns related to moral notions of rights or protected interests in national criminal laws 

were raised in all three countries of comparison, such contestations were quite easily ignored 

or rejected in parliamentary and expert debates. The lack of perceived rights obstacles reflects 

a general lack of universal rights thinking at the time of legislative establishment, particularly 

concerning the rights of marginalised groups – including their physical integrity and 

reproductive rights.1770 At the time, supranational rights frames were missing, and the general 

void of rights objections was further enforced by the simultaneous absence of contemporary 

constitutional rights criticism. 

Parallel to a lack of rights legislation and/or criticism in the national legal cultures is the 

dismissal of rights frames in favour of other competing frames, perceived to be more relevant. 

A competing frame or discourse, prone to domination, has been medicalisation. A clear 

example is the Swedish regulatory and discursive transition from criminalisation to 

medicalisation of (particularly male) homosexuality in the 1940s, with castration legislatively 

introduced as a humanitarian way of treating, rather than punishing, ‘deviant’ sexuality.1771 

Intriguingly, when understood as criminal sanctions, the interventions awoke resistance – 

manifested, for example, in the opposition against involuntary castration by a parliamentarian 

in Norway who depicted the practice as ‘barbaric and medieval’ if used as a penal 

consequence.1772 A similar example is seen in Finland, with a prominent legal scholar 

depicting physically-enforced castration to be ‘in line with the Law of Moses’ but 

nevertheless permissible if enforced through ‘softer’ forms of coercion, such as 

                                                                                                                                                                                              
1770  While rights might not traditionally have been pronounced elements in the national legal cultures, this 

statement is particularly true for reproductive rights. Matters such as birth control, abortion or sterilisation 
have generally not been codified in any of the legal systems as rights. Rather, laws and policies concerning 
reproductive and sexual matters have generally been regulated as questions of social and family policy, 
related to the regulation and provision of welfare services. This can be seen, for example, in the 
establishment of current sterilisation and abortion laws in the three countries, which are not primarily 
motivated in terms of rights. Norwegian Government Bill Ot.prp.nr. 38 (1974–1975); Norwegian 
Government Bill Ot.prp.nr. 46 (1976–1977); Swedish Government Bill Prop. 1975:18; Swedish 
Government Bill Prop. 1974:70; Finnish Government Bill HE 105/1969; Finnish Government Bill HE 
60/1948. Compare with the US rights-dominated debates. Supreme Court of the United States, Griswold v. 
Connecticut (1965); Roe v. Wade (1973). See Siegel 2012; Case 2009. 

1771 See Justitiedepartementet [The Swedish Ministry of Justice] 1941a; 1941b; 1941c; Swedish Government 
Bill Prop. 1934:103; Swedish Government Bill Prop. 1941:13; Swedish Government Bill Prop. 1944:14. 

1772 Stortinget [The Norwegian Parliament] 1934: 157–62; Haave 2000a: 106. 
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institutionalisation.1773  

Another effective alternative frame challenging rights is one pertaining to alterity, often fed 

by medicalisation discourses. In Finland, where the letter of the 1935 and 1950 sterilisation 

and castration laws were the least concerned about free will in the comparison, it is important 

to point out that the topic of rights was generally avoided by referring to the targeted group as 

marginal and clearly defined.1774 By employing such language, it was implied that the 

legislation would concern the undesirable ‘other’. Alterity frames were also present, albeit 

less evident, in the two other countries. In both Sweden and Norway, such argumentation can 

be traced with reference to the legally incapable who could be sterilised or castrated without 

their consent. These people – depicted as gravely feebleminded, retarded, imbeciles, deviant 

or dangerous – were considered to not know or understand the meaning of the intervention, 

and it was considered to be in their, and society’s, best interest to prevent them from engaging 

in sexual relations (castration) or reproduction (sterilisation). 

Much like at their establishment, the abolition and amendment of sterilisation and castration 

laws in the 1970s were not clearly influenced by rights as legal instruments. Rather, the 

revision of legislation was affected by an atmosphere of increasing individualism and a 

challenge of old dogmas. During this decade, with its sexual revolutions, anti-psychiatry 

movements, women’s movements and questioning of political elites and oppression, the 

Nordic countries were ratifying many newly established international human rights 

treaties.1775 Such developments are at the backdrop of the revision of sterilisation and 

castration laws, which were not explicitly depicted by the revising authorities as rights 

violations but rather as old and out-dated. Their perceived out-dated character stemmed, 

firstly, from the development of new birth control techniques; secondly, from their 

prioritising of social interests over individual ones. Through these changing notions of 

modernity, together with a rising individualism, the basis for a stronger rights culture was 

laid.1776 

                                                                                                                                                                                              
1773 Honkanen 1954: 44. 
1774 Particularly seen in Finnish Government Bill HE 112/1934: 19. 
1775  Sweden ratified the CERD, ICCPR, and ICESCR in 1971, Norway ratified the CERD in 1970 and the 

ICCPR and ICESCR in 1972, and Finland ratified the CERD in 1970 and the ICCPR and ICESCR in 1975. 
1776  The break with the old was not equally strong in all countries. With anti-psychiatry and changing views on 

mental disabilities and illnesses, an interesting point to look at here is the possibility to sterilise the legally 
incapable without their own consent. In Norway, the revision of the Sterilisation Act was, in general, the 
least dramatic. The 1977 Sterilisation Act maintained, without further debate, the possibility to sterilise and 
castrate people with serious mental disabilities without their own consent. In Sweden, on the other hand, 
the travuax préparatoires of the 1975 Sterilisation Act emphasised a significant break with past legislation, 
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When it comes to the establishment of sterilisation and castration practices targeting trans 

people, a similar lack of rights frames and domination of alternative, medicalised discourses, 

is seen. The individual interests of trans(sexual) people to reproduce were largely disregarded 

when possibilities to amend one’s legally registered gender were established in the countries 

of comparison in the period from the 1960s to the 2000s. Motivated by the public interest to 

keep family relations ‘in order’ and guard the child’s best interest, a balance was struck where 

trans people’s reproductive and sexual interests gave in. Supported by medicalisation frames 

in all the three countries of comparison, the legislator’s image of the person who wanted to 

amend their legally registered gender – often informed by medical experts – was a transsexual 

person ‘born in the wrong body’,1777 not wanting to reproduce through the reproductive 

organs of the ‘opposite gender’.1778  

Since the 1990s, practices of sterilisation and castration against a person’s will have come 

into a different light. This temporally goes hand in hand with supranational developments 

surrounding the topic – creating a rights frame (albeit a fragmented one) against which to 

understand the practices. The meanings of the practices have simultaneously evolved. They 

have gone from being regarded as state prerogatives, even obligations, to control certain strata 

of the population, to becoming framed as questions about personal and physical autonomy, 

the right to health, privacy or family life, and/or equality and non-discrimination, questionable 

in the light of individual rights. These newfound rights frames have particularly been 

motivated by the supranational rights developments in the field of reproduction and sexuality, 

such as at the ECtHR or the CoE.1779 This said, ratification of supranational legal treaties, 

similar in all the three countries of comparison, has not, quite remarkably, had a direct impact 

                                                                                                                                                                                              
the Act allowing only for sterilisation upon the initiative of the applicant. No separate category of consent 
requirements was created for the legally incapable. Finland’s revision also meant a break with the past. 
Finland was the first country to revise its sterilisation and castration legislation at the end of the 1960s. The 
update meant a radical change of perspective and emphasis from coercion to free will. The 1970 legislation 
however allowed for interventions against the applicants’ will in cases in which they were unable to 
understand the meaning of sterilisation: this group of legally incapable people seen as exceptional. Both the 
Norwegian and the Finnish laws have later been revised and amended, particularly in the light of 
international human rights, to emphasise informed consent of the legally incapable. 

1777 See, for example, Repo 2018. 
1778  In Sweden, this imagery played out through the rejection of transsexual people’s will to procreate in the 

travaux préparatoires; in Norway through the medicalised concept of ‘real sex conversion’, involving 
castration; and in Finland, through a similar, medicalised understanding that only the applicants that were 
‘serious enough’ could be allowed to amend their legally registered gender. See Justitiedepartementet [The 
Swedish Ministry of Justice] 1968: 52; See Amnesty International 2014: 71–4; Finnish Government Bill 
HE 56/2001. 

1779  Seen, importantly, in the case of the right to legal gender recognition and the use of sterilisation/castration 
as preconditions to access this right. See ECtHR, Christine Goodwin v. the United Kingdom (2002); A.P., 
Garçon and Nicot v. France (2017); CommDH/IssuePaper(2009)2; Res 1728 (2010). 
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on national developments. 

An increasingly important and inclusive rights culture has been crucial for framing 

sterilisation or castration preconditions for legal gender recognition as rights violations. In 

these cases, supranational legal instruments and policy documents have provided frames 

against which to understand harm in terms of rights. In Sweden, this can be seen both in the 

process behind abolishing the legislative infertility precondition for legal gender recognition, 

furthered through strategic litigation;1780 and the provision of ex gratia compensation. With 

Swedish administrative courts framing involuntary sterilisation as a violation of human rights 

in 2012,1781 the practices came into a completely different light in comparison to the early 

1970s. In Norway, a similar development can be seen, where international and national civil 

society formulated rights criticism with reference to the administrative procedure, particularly 

concerning the castration requirement, with the result that authorities accepted the rights 

conceptualisation. Finland, while ratifying similar supranational rights instruments as its 

neighbours, has, however, not amended the law that requires infertility for gender recognition. 

In some cases, the practices have remained unquestioned and not been framed as rights 

violations, despite a general growing emphasis on rights in the national legal culture. In these 

cases, the meaning of the practices has not changed remarkably in the face of a stronger rights 

culture. A most prominent case is castrations, seen in all the three countries of comparison. 

Castration has generally not been publicly framed as a violation of supranational and national 

legal norms, but rather been abandoned in medical practice as inefficient and old-fashioned. 

Rather than remedied, castration victims have been surrounded by silence. Their grievances 

have not been conceptualised as valid legal claims. This example shows that a changing and 

developing rights culture does not work alone to frame practices as violations to be remedied. 

Nevertheless, it is also important to remember that there is an identical silence and void of 

legal material on the supranational level pertaining to involuntary castration as a violation of 

human rights or international criminal law.1782 

Conclusively, the three countries of comparison have, at the outset, adopted similar 

supranational rights instruments. In addition, the importance attached to human and 

constitutional rights has surged in all of them. A cross-historical comparison demonstrates 

that later practices – i.e. those targeting trans people – in the countries of comparison seem to 

                                                                                                                                                                                              
1780 Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012). 
1781 Ibid; Förvaltningsrätten i Stockholm [Stockholm Administrative Court of First Instance], 45723-10 (2012). 
1782  See 3 International Law, particularly 3.3 A Few Words on Involuntary Castration. 



 

 266 

be more prone to be regarded as rights violations. This has been a recent development in 

Sweden and Norway and is still underway in Finland. A cross-group and cross-national 

comparison, however, renders visible incoherences which cannot be understood without 

looking beyond rights commitments, discourses and cultures. 

 

7.1.2	The	Public	as	a	Rights	Violator	

On paper, the three countries have similar regulations on public liability – a result of Nordic 

cooperation and harmonisation, building on pecuniary, rather than non-pecuniary, 

damages.1783 Public liability for damages is generally a topic approached with caution, 

inherently connected to the traditionally-weak rights cultures of the countries of comparison. 

Particularly concerning the possibility to ground such liability on rights-violating legislation, 

the countries have adopted a careful approach.1784 The thought that the Parliament, the most 

central state organ, could ‘break the law’ has traditionally been very distant, but with 

increasing supranational legal commitments and a pluralising normative order and rights 

constitutionalisation, the idea that legislation may be unlawful has become less foreign. A 

break with past traditions is most prominently seen in Sweden, where the Supreme Court has 

in recent years led the legal development of grounding public liability directly on violations 

of the incorporated ECHR, and later, the Government Act.1785 A similar development, in 

which rights have come to have implications for public liability can also be traced in Norway 

and Finland.1786 

Looking at involuntary sterilisations and castrations in the context of public liability 

traditions, it is important to highlight that in none of the countries investigated have these 

practices been found to ground public liability for damages. The practices have not been 

tested in terms of liability by Finnish courts. In Sweden, a high-profile case of public liability 

was tried before the Chancellor of Justice in 2014, who did not find a violation of rights. The 

question has, however, never been tried by the Swedish general courts.1787 Contrastingly, 

                                                                                                                                                                                              
1783 See Swedish Government Bill Prop. 1972:5; Norwegian Government Bill Ot.prp.nr. 48 (1965–1966); 

Finnish Government Bill HE 187/1973. 
1784 The extreme case is Sweden, where such a possibility has been completely excluded through legislation. 

See Skadeståndslag [Liability Act] (1972:207), Chapter 3 Section 7. 
1785 Högsta domstolen [The Swedish Supreme Court], NJA 2005, s. 462; NJA 2007, s. 584; NJA 2014, s. 323; 

and NJA 2014, s. 332. See 4.1.2 State Violations and Public Liability. 
1786 See 5.1.2 State Responsibility: Central or Sidelined?; 6.1.2 State Responsibility, or Let Us Not Talk about 

the Past. 
1787 JK, Decision No. 4243-13-40 et al (2014). 
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individual Norwegian victims of involuntary sterilisation have presented their harm in terms 

of legal liability claims before courts on more than one occasion, from the 1950s to the last 

case in 2018. Nevertheless, motivated through different legal arguments, ranging from 

statutory limitations to no violations found – despite developing national and supranational 

rights frameworks – the Norwegian courts’ ultimate failure to find the state liable has, so far, 

been consistent.1788  

The lack of remedies flowing from liability stretches beyond state responsibility for rights-

violating legislation to also include liability of public servants. Even though the national legal 

traditions are less foreign to accepting the idea that individual representatives of authorities 

can violate the law in their implementation of it, there is a general lack of cases in which 

individuals have been tried in legal or liability terms for abuse of the legislation. Even though 

the legislation emphasised interventions based on individual will in theory, which was 

particularly the case for historical sterilisation and castration legislation in Sweden and 

Norway, coercive application of the legislation, which did take place in all countries of 

comparison, has hence been met with impunity. 

Going back to the foreignness of the thought that the legislator can break the normative order, 

this cogitation has had an impact on the remedies available to victims of involuntary 

sterilisation and castration. The remedial legal framework is generally more favourable to 

involuntary interventions caused by medical maltreatment than legislated state practice. 

Victims of medical maltreatment benefit in all three countries from specially established 

dispute resolution organs, standardised compensation schemes and particular legislation, often 

lowering evidentiary thresholds. Such special remedial treatment is not, however, awarded to 

the groups investigated in this thesis. The people who have been victimised by involuntary 

sterilisation or castration practices as a consequence of legislative or administrative regulation 

have only selectively benefited from extraordinarily-established remedies in Sweden and 

Norway, and not at all in Finland. From a state responsibility angle, such inconsistent 

treatment is questionable. If former national legislation is considered to have legally violated 

contemporary norms, such as constitutional or international human rights, it should have 

remedial ramifications flowing from state responsibility. If public servants applied the law in 

a way that violated the legislation at the time, particularly if surrounded by impunity, this also 

                                                                                                                                                                                              
1788 See Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956); Tana og 

Varanger Herredsrett [Tana and Varanger Court of First Instance], Case No. 36/1985 A (1985); Oslo 
Tingrett [Oslo Court of First Instance], Case No 17-132417TVI-OTIR/08 (2018). 
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has implications for state responsibility. Questions concerning state responsibility and 

remedies have never, however, been thoroughly addressed and examined in the countries of 

comparison. 

In the light of limited public liability traditions, ex gratia remedies have developed. In 

Sweden, the 2018 Act on State Compensation for People who Have Obtained Legal Gender 

Recognition under Certain Circumstances manifests an interesting evolution. This is because 

it establishes an ex gratia compensation which is significantly lower than the compensation 

given to victims of involuntary sterilisation through medical malpractice. The travaux 

préparatoires motivate this difference by drawing a line between compensations based on 

legal liability and on ex gratia respectively.1789 This reasoning is particularly striking as the 

1999 Act on Compensation to Sterilised People under Certain Circumstances established a 

compensation scheme which built on the idea that the amount of the compensation for the 

victims of historical sterilisation programmes had to at least equal the compensation amount 

awarded to medical maltreatment victims.1790 A similar disparity can be seen in Norway, 

where the ex gratia compensation established for involuntarily sterilised Romani provides a 

significantly lower amount than the compensation normally paid to victims of medical 

malpractice.1791 Emerging ex gratia compensations, not based on state responsibility, are 

effectively treated as a different remedial category than damages based on liability legislation.  

There is a contradiction between international rights commitments and remedies flowing from 

state responsibility, on the one hand, and public liability in national legal systems on the 

other. With Nordic legal cultures internationalising and emphasising rights, past oppressive 

treatments become challenged, together with established conceptualisations of legal harm. 

The contradiction between state responsibility and public liability and the increasingly 

inclusive conceptualisations of harm to be remedied has given rise to an influx of ex gratia 

compensations, particularly in Norway and Sweden. However, this evolution has also led to 

the establishment of a hierarchy of compensation systems, where involuntary sterilisation is 

not considered a violation of legally binding norms with ramifications for state responsibility.  

The legal grounds for compensating the involuntarily sterilised have hence, so far, only been 

ex gratia. Both Norway and Sweden have, familiarly, been wary of referring to the practices 

                                                                                                                                                                                              
1789 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2017a; 2017b; Swedish 

Government Bill Prop. 2017/18:64. 
1790 See Alaattinoğlu 2017b. 
1791 See 5.3.3 Cross-group Comparison 
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as violations of rights. Statutory limitations have often been used as an ‘add-on’ argument to 

an elusive allocation of state responsibility. According to this reasoning, the sterilisation 

practices were not likely a violation of rights at the time, and even if they were, such claims 

are time-barred. In Sweden, discussions pertaining to rights have been avoided, most recently 

in the compensation scheme to the trans victims: its travaux préparatoires continuously 

highlighting that the compensation flows from solidarity with the victims, not from state 

responsibility for human rights violations.1792 In connection to both Swedish compensation 

schemes established for victims of involuntary sterilisation – in 1999 and 2018 – the state has 

expressed a will to make amends for earlier practices, and in connection to the first 

compensation scheme, two apologies were issued. However, these symbolic expressions of 

regret and responsibility are in tension with the legal format of the ex gratia compensations – 

rejecting responsibility of the state. In Norway, the situation is similar. The specially 

established compensation scheme for Romani victims of involuntary sterilisations has been 

legally based on ex gratia, while simultaneous apologies have implied state responsibility. A 

government-appointed investigation from 2015 directly faced the question of state 

responsibility, concluding that past sterilisation practices were human rights violations in the 

‘moral’ sense – but not, however, in the ‘legal’.1793 Such a statement teases out the tension 

between redress and recognition of state responsibility in the provided remedies.   

The tension between recognition and redress can also form a central tool for scrutinising 

national remedies. Recognition of responsibility is central to the concept of reparation and 

remedy.1794 Failing to recognise state responsibility, many important remedial aspects hence 

get lost in the remedial process. These aspects are, for example, the symbolic effects of public 

apologies not only to directly affected individuals but also to communities of victims, such as 

vulnerable groups, or indirect victims; and the victims’ legal possibilities to seek redress 

based on public liability in the courts.1795  

While Finland’s public liability legislation and official rights commitments are similar to 

Sweden’s and Norway’s, the modern tendency to establish ex gratia compensation schemes 

for historical violations has not spread to the country. Political and social debates questioning 
                                                                                                                                                                                              
1792 Swedish Government Bill Prop. 2017/18:64. 
1793 Kommunal- og Moderniseringsdepartementet [The Norwegian Ministry of Local Government and 

Modernisation] 2015a: 13, 78. 
1794  According to Shelton ‘An administrative program should be understood as a consequence of liability or 

legal obligation and not as an ex gratia or humanitarian payment; given its foundation in state 
responsibility, an administrative reparations proceeding ought not to preclude a contentious legal action for 
accountability.’ Shelton 2015: 123–4.  

1795  See, for example, Rubio-Marín 2012; 2009d. 
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past practices have instead generally been dismissive or non-existent. An important official 

interpretation of legal and moral state responsibility for lobotomy was marked by historical 

relativity and legal formalism, implying that what was nationally legislated was also legal at 

the time, avoiding all debates concerning rights, normative pluralism or retroactivity.1796 

Questioning historical practices in the light of current rights has been rejected as inappropriate 

and anachronistic, and the question of existing legal rights instruments and principles at the 

time has not been raised. As seen in this thesis, the lack of remedial discussions and initiatives 

in the country can be traced back to the dominant narrative of war experiences in Finnish 

history. Here, the civil war particularly stands out, as this traumatising experience has made 

the country reluctant to look back on, talk about and question its own history. Moreover, the 

few extraordinary Finnish compensation schemes that have been established have focused 

particularly on war-related harm, again demonstrating how 20th-century war history is given a 

central space in the national remedial culture.1797 Into this conceptualisation of war-related 

harm to be remedied, involuntary sterilisation and castration do not easily fit. 

The national differences – Finland’s remedial austerity compared to Norway and Sweden’s 

developing ex gratia compensation schemes – can be analysed through the concepts of 

grievance formation and framing. Victims in all countries and in all groups have been unable 

to frame harm as legally valid claims in terms of public liability for damages. This can be 

understood against the depicted lack of public liability traditions or frames. While missing 

such public liability traditions, the states accepting rights frameworks has nevertheless led to 

the emergence of socio-cultural notions that some past practices were ‘wrong’ – however, to 

diverging degrees regarding different groups. Such notions have appeared primarily since the 

1990s, following a parallel development of involuntary sterilisation and castration 

conceptualised as human rights violations on the supranational level, warranting state 

responsibility. A wish to redress such ‘wrongs’, has followed in Norway and Sweden – 

nevertheless, based on ex gratia rather than legal liability. Remedies have consequently been 

selective, even seemingly incidental, and the group most successfully accessing them in the 

comparison across countries are the victims of historical coercive sterilisation practices. In 

Finland, a general lack of public liability and ex gratia frames has prevented rights/liability 

framing and remedial grievance formation. Finnish authorities have not framed sterilisation 

and castration practices as rights violations at all, neither at a legal nor a moral level. This 
                                                                                                                                                                                              
1796 Valtakunnallinen terveydenhuollon eettinen neuvottelukunta [The Finnish National Advisory Board on 

Health Care Ethics] 2000. 
1797 6.1.2 State Responsibility, or Let Us Not Talk about the Past. 
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rejection of rights frames in Finland is importantly reflected in the authorities’ embrace of the 

pragmatic argument that providing remedies to one group will open a floodgate of claims 

from others. 

 

7.2	Situating	Victims	in	the	State	Nexus	

I have now come to the contextual comparison of how victims have mobilised, primarily to 

challenge practices of involuntary sterilisation/castration and to access remedies. Firstly, I 

trace how mobilisation infrastructures and networks have been important resources in the 

interaction between victims and public authorities and how victims have aligned to existing 

frames. Secondly, I investigate the changing perceptions of victims in society together with 

mass media coverage, particularly looking into changing social perceptions of the victim 

groups. Conclusively, the section looks into how the victimisation of different groups has 

been perceived to affect the state’s public image, and how the practices have figured in party 

politics – importantly, how governments have evaluated the impact of such practices, and/or 

their remedial, in their changing willingness to appear ‘human rights friendly’.  

 

7.2.1	Victims	Mobilising	or	Immobilised	

Some victims investigated in this thesis have collectively organised, creating political and 

legal spaces, gathering resources and utilising legal and political opportunities to pressure the 

state to abolish oppressive practices and/or to access remedies. Such collective mobilisation 

has helped victims to forge their experiences into a common identity, building a collective 

whose legal and political consciousness is supported by rights instruments and discourses.1798 

Looking at the groups of victims analysed in this thesis, two stand out. These are the Romani 

in Norway and trans people in all countries, as they are the only ones that have mobilised 

collectively. Apart from these groups, the general rule is that victims of involuntary 

sterilisation and castration, as weakly resourced groups, have remained silent and 

immobilised. This section particularly investigates the existent and inexistent mobilisation 

among victims and how such mobilisation has been framed. 

Starting from the Romani people’s mobilisation in Norway, the minority group has effectively 

organised around national rights commitments since the 1990s. On the supranational level, 
                                                                                                                                                                                              
1798 This function of legal mobilisation is highlighted in McCann 1991: 234–5.  
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this can be seen particularly in how some Romani people have utilised a language of rights, 

state responsibility and remedies. A particularly important instrument for Romani 

mobilisation was the 1995 CoE Framework Convention for the Protection of National 

Minorities, ratified by Norway in 1999. The impact of the rights mobilisation can be traced in 

the 2003 recommendation by the CoE Advisory Committee on the Framework Convention 

for the Protection of National Minorities, emphasising the need for Norwegian authorities to 

assist abused minorities, including sterilised Romani people, and for the victims to access 

compensation. 1799  Using supranational human rights mechanisms to create pressure on 

national authorities, this Romani mobilisation suggests an informed involvement with existing 

rights.1800 In the late 1990s and early 2000s, accordingly, Romani mobilisation was able to 

utilise the rights frames available, framing themselves as an ethnic minority and their 

grievances as ethnically discriminatory rights violations. In this exercise of frame alignment, 

the group importantly utilised their recent recognition as a national minority as a resource to 

create notions of rights-holdership, rights violations and state responsibility.  

It was, importantly, also around the 1990s and 2000s that the Romani people started to 

arrange their mobilisation in the form of minority rights organisations.1801 Such organisation 

helped to create a collective minority rights identity and consciousness. Norwegian Romanis 

have benefited from outspoken activists at the front of the movement, voicing the claims of 

more silent members of the group, such as the victims of involuntary sterilisation. The group 

has generally benefited from the widening framework of rights in the country during the 

1990s and 2000s. Finally, it has also benefited from the alliance with the Norwegian Helsinki 

Committee, together successfully mobilising a range of state remedies in the name of 

minority rights.1802 

It is important to highlight that Norwegian Romani groups have not only – and not even 

primarily – mobilised around involuntary sterilisation. The sterilisation narrative has only 

formed part of the claims regarding past oppressive practices against the group. In comparison 

to other rights violations claims foregrounded in the mobilisation (such as school bullying or 

discrimination) involuntary sterilisation, however, stands out as an exceptionally grave 

violation, leading to permanent and directly causal, physical harm. Sterilisation carried out in 
                                                                                                                                                                                              
1799 ACFC/INF/OP/I(2003)003 (2003): Para 33; Kommunal- og regionaldepartementet [The Norwegian 

Ministry of Local Government] 2003: 7. See also Ekeløve-Slydal, 7 December 2016. 
1800  Sometimes referred to as the ‘boomerang effect’ of human rights. See Tsutsui & Smith 2019. 
1801 Earlier, religious organisations, for example, were important for Romani mobilisation. Bergkvist, 27 

January 2017. 
1802 See 5.3.1 Remedies to Tatere/Romani People. 
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public hospitals, enforced through legislation, also has a more direct and unquestionable 

connection to state responsibility in comparison to, for example, the responsibility of the 

authorities in terms of due diligence for interpersonal violence and general discrimination 

against the minority. With this in mind, the claims of involuntary sterilisation got a pivotal 

role in the mobilisation and frame alignment process, despite the victims themselves not 

being generally vocal about their experiences. 

Romani people’s rights framing has been enforced by the frame of international criminal law, 

particularly genocide. While the criminal legal discourse did not manage to remain dominant 

for long, invoking it was nevertheless key to provoking a state response and to mobilise 

remedies successfully. Using the word ‘ethnic cleansing’ in the communication with the 

decision makers proved to be particularly effective in initiating an investigation.1803 The first 

state-funded research project inquired into whether state policies were intentionally and 

systematically targeting the Romani population: a phrase referring to the subjective elements 

of the crime description for genocide. While the question was eventually answered in the 

negative,1804 many of the past Norwegian assimilation policies have had objective elements 

reminiscent of genocide, crimes against humanity, or war crimes: forced transfer of children, 

involuntary sterilisations and castrations, etc.1805 The state being unable to deny the existence 

of these practices, together with the Romani mobilisation highlighting the potential violation 

of international criminal law, highlighted the need for an investigation to evaluate whether the 

practices amounted to the alleged violations – however, under the rubric of ‘historical 

mapping’ instead of ‘legal investigation’. 1806  This investigation, while rejecting the 

allegations of ethnic cleansing, nevertheless worked as a truth-finding exercise and led to a 

remedial response. 

The Norwegian state reaction to the mobilisation of the Romani – establishing a range of 

remedies, including ex gratia compensation – is particularly interesting regarding remedial 

access. The remedial scheme established for the Romani victims of involuntary sterilisation 

has been used to a minimal extent.1807 The low application rate can be understood against a 

                                                                                                                                                                                              
1803 This was also done, for example, by MP Erling Folkvord in Parliament. Justiskomiteen [The Norwegian 

Parliamentary Committee on Justice] 1996: 3. See also Braun et al 2014: 214.  
1804 See Haave 2000b; Hvinden (ed) 2000b. 
1805 See Hvinden 2000b; and Kommunal- og Moderniseringsdepartementet [The Norwegian Ministry of Local 

Government and Modernisation] 2015a: 92. 
1806 See Hvinden 2000b. 
1807 Since its establishment in 2004 until 2015, only 15 victims applied for compensation, seven successfully. 

Kommunal- og Moderniseringsdepartementet [The Norwegian Ministry of Local Government and 
Modernisation] 2015a: 92. 
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general stigmatisation of victims and their distrust for the state. The low numbers are also put 

in perspective when compared to the many tens of thousands of interventions that took place 

in Norway until 1977 – particularly taking into consideration that only a small minority of 

them were carried out on Romani victims.1808 The state’s remedial reaction to Romani 

mobilisation, albeit understandable in context, raises questions regarding remedial access for 

other victims of involuntary sterilisation and castration. 

Regarding the Romani, it is fascinating to see that the minority has mobilised against past 

involuntary sterilisation only in Norway. While similar groups were also vulnerable to the 

practices in Sweden and Finland, Romani communities in these countries have generally 

refrained from mobilising against or publicly challenging such practices.1809 Interestingly, as a 

consequence of this country-specific mobilisation, only Norway has framed the remedies in 

ethnic terms. Investigating the reasons behind Norwegian Romani mobilisation exclusiveness 

is nevertheless beyond the scope of this thesis, as a full answer to this question requires an in-

depth comparison of the relevant groups in the different countries. Nevertheless, I here 

consider it important to point-out that it was the Romani minority who was the first to 

challenge and mobilise around the historical sterilisation policies in Norway. As such, they 

were the ones to bring the topic into public consciousness, setting the parameters of the 

debate. The following state-funded research projects have focused on the sterilisation of the 

Romani minority, rather than looking at the practices in general. This has not been the case in 

Sweden and Finland, where media and academic research respectively were the first to 

publicly address the topic, not framing it as one of ethnic discrimination.1810 

Another group that has mobilised collectively – particularly using the language of rights – are 

trans people. In all three countries of comparison, this group has actively used and, to 

different extents, also benefited from a proliferating rights framework condemning 

sterilisation/castration as a condition for legal recognition of gender identity. Important 

milestones are, for example, the 2007 Yogyakarta Principles, the 2009 Commissioner for 

Human Rights report on gender identity and human rights and the ECtHR decisions YY v. 

Turkey (2015) and A.P, Garçon and Nicot v. France (2017).1811 These emerging supranational 

norms, together with emerging domestic non-discrimination legislation covering trans 
                                                                                                                                                                                              
1808 See Fodstad 1999; Haave 2000a: 388.  
1809 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 2000b: 240–1; Mattila 2006. 
1810 See 4.3.1 State Responsibility and the Marginalised; 5.3.1 Remedies to Tatere/Romani People; and 6.3.2 

Compensation, or No Compensation. 
1811  See 3.2.2 The 2000s: Soft Law; 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans 

Persons? 
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identities, have coincided with the groups’ mobilisation and remedial struggle. In all three 

countries, trans rights activists have actively referred to these developments to challenge 

oppressive practices as rights violations. Moreover, semi-judicial instances/ombudsmen have 

provided important channels for mobilisation in all countries, adding visibility to the struggles 

and acting as a resource to strengthen the political weight of the cause, regardless of the 

outcome of individual decisions. 

The trans victims have also, unlike the two other groups in this thesis, been able to utilise the 

support of pre-existing, national and transnational organisations and their infrastructure and 

resources. This has been an important resource that the group has been able to mobilise. 

These organisations – such as previously mentioned Swedish RFSL, Norwegian FRI and 

Finnish Seta; TGEU, ILGA and All Out – and their networks focus solely on supporting 

LGBT rights struggles, both at the national and supranational levels. Mobilising within these 

organisations with their existing contacts and networks, the groups have often also profited 

from another resource, namely legal and institutional expertise on how to strategically 

navigate claims before judicial and administrative institutions. This is seen particularly in the 

use of strategic litigation furthered with the assistance of legal experts in Sweden, or, for 

example, in the involvement of Amnesty International and other human rights organisations 

and their use of rights argumentation in Norway and Finland. The support of national LGBT 

organisations has proved to be a crucial factor behind the successful abolition of 

sterilisation/castration preconditions for legal gender recognition in Sweden and Norway.  

In general terms, the mobilisation of trans victims in all three countries can be described as 

similar, with comparable rights claims made in the mobilisation, particularly centred on the 

rights regulated in the CoE framework. The organisation for change has targeted the 

legislator, government and to some extent also the judiciary. The national movements have 

benefited from each other’s support, legal claims and victories – particularly the 2012 

Swedish Administrative Court decision has had a transnational influence in Finland and 

Norway.1812  

A major disparity between the countries is, however, the remedial struggle. The collective 

litigation process by involuntarily sterilised trans people raised before the Chancellor of 

Justice in Sweden has no equivalent in Finland or Norway. While the Swedish class action 

was ultimately unsuccessful, it became an important resource to raise the profile and public 

                                                                                                                                                                                              
1812 Kammarrätten i Stockholm [Stockholm Administrative Court of Appeal], 1968-12 (2012). 
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awareness of trans people’s remedial struggle, increasing political pressure on the government 

and paving a way to remedies.1813 Moreover, important for the Swedish trans victims was the 

remedial precedent set by the 1999 Compensation Act to redress the historical sterilisations, 

actively used in highlighting the similarities between coercive situations – also through using 

similar terminology such as ‘forced sterilisation’. Using the precedentary compensation 

scheme has hence worked as a frame with which Swedish trans rights groups have aligned 

and mobilised for remedies. 

In Norway, trans rights activists have also used administrative organs to challenge oppressive 

practices in terms of rights and discrimination. One trans woman brought her case before the 

Norwegian Equality and Anti-discrimination Ombud in 2014, the latter finding that the 

invasive requirements for legal recognition of gender identity constituted unlawful 

discrimination.1814 While this decision was only a recommendation without immediate legal 

effect, it authoritatively read national discrimination legislation in the light of recent 

supranational and transnational trans rights developments and symbolised a strong incentive 

for the political apparatus to amend administrative practice and establish legislation.1815 The 

same trans rights activist was also the face of the subsequent Norwegian Amnesty 

International campaign, a connection that further publicised the recommendations in the case, 

reinforcing the alignment with the rights frame put forward by civil society.  

In Finland, trans rights activists long mobilised to establish, firstly, legal recognition of 

gender identity, and secondly, legislation coherently regulating such recognition. This 

mobilisation involved both the use of courts and ombudsmen institutions.1816 Civil society has 

subsequently also mobilised in similar terms to amend the 2002 Trans Act and abolish its 

infertility precondition. This mobilisation has framed the harm of infertility as a rights 

violation. The mobilisation has enjoyed the support of Amnesty International, an important 

                                                                                                                                                                                              
1813 Hence, it is an example of the many outcomes, not all court-related, of rights mobilisation. On such indirect 

outcomes, see, for example, McCann 1994. See 4.3.3 State Responsibility and Trans People. 
1814 Likestillings- og diskrimineringsombudet [The Norwegian Equality and Anti-discrimination Ombud], 

Decision No. 14/840 (2014); Lov om forbud mot diskriminering på grunn av seksuell orientering, 
kjønnsidentitet og kjønnsuttrykk [Act on Prohibition of Discrimination on the Grounds of Sexual 
Orientation, Gender Identity and Gender Expression], No. 58, 2013, Section 5. 

1815  These were, importantly, ECtHR, Van Kück v. Germany (2003), para 69; Christine Goodwin v. the United 
Kingdom (2002); and I v. the United Kingdom (2002); International Commission of Jurists (2007), 
Principle 3; CommDH/IssuePaper(2009)2; WPATH 2010; Kammarrätten i Stockholm [Stockholm 
Administrative Court of Appeal], 1968-12 (2012). Likestillings- og diskrimineringsombudet [The 
Norwegian Equality and Anti-discrimination Ombud], Decision No. 14/840 (2014). 

1816  Korkein hallinto-oikeus [The Finnish Supreme Administrative Court], KHO:1988-A-46; Eduskunnan 
apulaisoikeusasiamies [The Finnish Deputy Parliamentary Ombudsman] 1998. 
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alliance,1817 further supporting the validity of grievances formulated as rights claims. This 

framing has also been supported by recommendations from the Finnish Ombudsman for 

Equality since 20111818 and the Finnish Deputy Parliamentary Ombudsman in 2018.1819 While 

an individual Finnish trans person has challenged the precondition to be unmarried/have 

spousal consent before the ECtHR,1820 nobody has, so far, judicially challenged the infertility 

precondition. Notwithstanding trans rights activism and recent ECtHR developments,1821 the 

efforts to abolish the infertility precondition have so far been unsuccessful. This can largely 

be attributed to the Finnish Government’s unwillingness to engage with a rights discourse, 

constantly referring to the infertility precondition as a politicised, unsettled matter.1822 The 

Finnish reaction has, hence, been different from its neighbouring countries and many other 

European countries. 1823  Reacting with indifference, the Finnish Government has not 

responded to international and domestic rights criticism, nor accepted the claims put forward 

by activists, aligning with emerging rights frames.1824 

Many victim groups have not mobilised. In fact, such collective immobility seems to be more 

of a rule than an exception. There have, however, been individual instances of mobilisation. 

This can be seen, for example, in the case of victims writing letters of complaint to the 

Swedish Government before 1997; 1825  the Norwegian victims taking their claims for 

compensation to the general courts;1826 or the Finnish victims applying for sterilisation 

reversal.1827 Looking at these exceptional cases of individual mobilisation, the viewer is 

struck by individual victims’ lack of resources in terms of organisational infrastructure. 

Individual claims, occasionally framed in terms of rights, appear to echo empty, failing to 

align to dominant rights frames. Instances of individual mobilisation, however unsuccessful, 

highlight varying levels of individual rights consciousness, but nevertheless lack supporting 

collectives furthering their interests. Grievances, if experienced in terms of rights, have 

                                                                                                                                                                                              
1817  On the importance of creating alliances for social movements, see Snow & Soule 2010: 140–2.  
1818 Tasa-arvovaltuutettu [The Finnish Ombudsman for Equality] 2011; 2012. 
1819  Eduskunnan apulaisoikeusasiamies [Finnish Deputy Parliamentary Ombudsman] EOAK/2842/2017 (2018). 
1820 ECtHR, Hämäläinen v. Finland (2014). 
1821  Importantly, ECtHR, A.P., Garçon and Nicot v. France (2017). 
1822 See 6.2.2 Criticism Coming to the Fore. 
1823 For example, the Netherlands, Belgium, Ireland, France and Denmark. According to Transgender Europe, 

14 countries in Europe required sterilisation for gender identity recognition in 2018. See TGEU 2018. 
1824 See 3.2.3 The 2010s: The Time of State Accountability and Inclusion of Trans Persons? 
1825 Socialdepartementet [The Swedish Ministry of Health and Social Affairs] 1999: 188.  
1826 See Eidsivadting Lagmannsrett [Eidsivadting Court of Appeal], Appeal No. 43/1954 (1956); Tana og 

Varanger Herredsrett [Tana and Varanger Court of First Instance], Case No. 36/1985 A (1985); Oslo 
Tingrett [Oslo Court of First Instance], Case No 17-132417TVI-OTIR/08 (2018). 

1827 See 6.3.1 Sterilisation Reversal. 
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remained individual and not become collective mobilising ones. A collective organisation or 

identity upon which to build their notions of rights-holdership appears to be lacking among 

many victims of involuntary sterilisation and castration. Facing a lack of resources, 

mobilising has not appeared as a feasible option for many victims – involving costs in 

organisational, legal, financial, mental and emotional terms. Considering that many victims, 

particularly those subjected to historical sterilisation laws, have belonged to lower social 

classes, been marginalised and poor, their lack of resources is here further emphasised in the 

comparison. 

As familiar by now, involuntary sterilisation and castration are topics regulated in a scattered, 

at times incoherent, fashion in supranational and national law. The practices can be 

understood as a violation of international criminal law and/or an array of human and 

constitutional rights.1828 While the trans victims or the Norwegian Romani victims have 

possessed the necessary resources allowing them to navigate around and use this scattered 

regulation knowledgeably to successfully align with rights frames, supported by organisations 

and at times assisted by legal experts, the same cannot be said for other victims. Lacking 

resources and a recognisable and clear legal frame within which to formulate their grievances 

appears to have impeded victims’ chances of presenting their harm in a legally intelligible 

manner. Lacking a collective identity as rights-holders (such as a predefined minority) has 

also prevented them from creating common grievances, around which legal mobilisation 

could take place. Such obstacles have, in turn, raised the mobilisation threshold. 

Often belonging to the margins of society, the involuntary sterilisation and castration victims 

are weakly resourced groups, affecting their abilities to organise and mobilise. Many victims 

have not talked about their experiences publicly, perhaps not even privately. Interviews with 

individual Swedish sterilisation victims, for example, reveal that they have not shared their 

condition or experience to their families, or even their partners.1829 With possible feelings and 

experiences of shame, trauma and stigmatisation surrounding the involuntary interventions, 

many victims’ silence and lack of mobilisation – for example among many of the victims of 

historical coercive sterilisation or castration practices – becomes more understandable in a 

cross-group comparison. The cross-historical comparative element is also important to render 

the lack of mobilisation visible, as mobilisation, particularly in terms of rights, appears to be a 

more recent phenomenon in all countries of comparison. 
                                                                                                                                                                                              
1828 See 3 International Law. 
1829 Lomfors 2000. 
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7.2.2	Who	Is	a	Victim?	

The different victim groups in the countries of comparison have been given victim status to 

varying degrees. This verification of public identity as ‘victims’, being framed as such by 

mass media and understood as such by the public, has proved to be an important extra-legal 

factor, particularly when it comes to abolition of the practices and access to remedies. 

Changing laws, cultures and societies have affected notions of guilt and innocence in the 

public eye, making some victims more readily recognised than others. Here, the different 

layers of the comparison tease-out different perspectives of the analysis. The cross-national 

comparison renders visible that in Finland, none of the groups have been framed as ‘victims’, 

and that no other country has gone through a mass media scandal like Sweden with reference 

to the historical sterilisation laws. The cross-group comparison tells us that the one group 

which has been constantly unable to qualify as victims in the public eye have been the 

involuntarily castrated according to criminological and psychiatric castration laws. The cross-

historical comparison ultimately demonstrates that public notions of victimhood with 

reference to involuntary sterilisation and castration seem to have only appeared in recent 

decades, particularly since the 1990s. 

In Finland, it is not easy to find ‘ideal victims’ in the national remedial culture,1830  due to a 

general lack of critical discussions about historical oppressive practices. Finland hence 

generally provides an unfertile soil for remedial debates concerning historical violations, a 

stance motivated through pragmatism rather than principle – the fear of opening a floodgate 

of claims.1831 Despite the general Finnish remedial austerity, however, some historical 

injustices have become recognised in remedial terms. This recognition has, however, been 

very restrictive, largely limited to war-related harm, particularly for veterans. 1832  The 

recognition of historical ‘victimhood’ is hence linked to fixed frames which have specific 

contextual, ethnic, gendered and ability-shaped traits. The involuntarily sterilised and 

castrated do not easily fit within such frames and have hence failed to conform to notions of 

ideal victimhood. 

In Sweden, victimhood recognition has been given to the involuntarily sterilised according to 

historical sterilisation laws, even though the words ‘victim’ and ‘violation’ are carefully 
                                                                                                                                                                                              
1830  See Christie 1986; 2.2.2 Perception of Victims and Mass Media Attention: Rights as Public Identity. 
1831 This is seen, for example, in the pragmatic and almost immediate rejection of state responsibility in the 

small-scale investigation of past practices of lobotomy. Valtakunnallinen terveydenhuollon eettinen 
neuvottelukunta [The Finnish National Advisory Board on Health Care Ethics] 2000. 

1832 See 6.1.2 State Responsibility, or Let Us Not Talk about the Past. 
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avoided in the legislation.1833 Swedish moral and social standards have changed during the 

20th and 21st centuries, importantly so when it comes to women being sexually active outside 

of marriage, the role of women in society and the family, or the rights and social positions of 

people with disabilities. People that were once seen as undesirable, unfit parents and 

‘sterilisable’, even against their will, have come into a different light during more recent 

decades. State-controlled sterilisation of these groups, no longer seen as threats to the 

population, is hence currently seen as more uncalled for than earlier. As a consequence, the 

people subjected to involuntary sterilisation according to the historical sterilisation laws are 

more readily framed as ideal, innocent victims.  

A similar change of public identity has happened with reference to Norwegian Romani. Past 

oppressive assimilation practices, including coercive sterilisation or forced work, then 

conceptualised by the authorities as necessary biopolitical tools for ‘fitting’ the group into 

majority society, has come into a different light in recent years. In light of a changing legal 

framework, particularly in the 1990s and the 2000s, the group has gone from being 

considered undesirable to regarded as a national minority to becoming protected from 

discrimination in national legislation. Even though the sterilisation practices have never been 

referred to as violations of any legal norms, an indirect effect of developing supranational and 

national minority rights can be seen in the moral recognition of the minority’s victimhood and 

the state’s guilt. Such recognition demonstrates the changing notions of the group and the 

state’s role and responsibility in relation to it.1834 

The same cannot, however, be said for sexual offenders, officially the main target group for 

criminological and psychiatric castrations. With contemporary discussions about, and 

practices of, forced hormonal treatment – popularly referred to as ‘chemical castration’ – of 

sexual offenders, particularly child sex offenders, 1835  the castrated have seldom been 

constructed as victims. In fact, these victims might be as far from the ‘ideal victim’ as 

possible. With a sexuality that is considered deviant and dangerous, victimising innocent 

children, the child sex offender is often labelled as the worst possible criminal, deprived of 

humanity. Numerically a relatively small group, the victims of involuntary castration have 

seemingly been forgotten in the three countries of comparison. Taking into consideration that 

some of the victims were homosexual men, it is striking to see that not even changing 
                                                                                                                                                                                              
1833 See Lag om ersättning till steriliserade i vissa fall [Act on Compensation to Sterilised People under Certain 

Circumstances] (1999:332). 
1834  See 5.3.1 Remedies to Tatere/Romani People. 
1835 See Dagens Nyheter 2016. 
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perceptions of homosexuality have had any effect on the recognition of this victim group in 

Sweden, Norway or Finland.  

In a comparison of the mass media coverage of the practices, what notably stands out is the 

1997 Swedish scandalisation of former sterilisation laws, without equivalent in Finland and 

Norway. While the practices were also reported to some extent before 1997 in Swedish mass 

media (however, more in line with the general, lower profile media coverage in Norway and 

Finland regarding such practices) the earlier reporting had not managed to cause international 

front-page news. Coupling the practices with the welfare state and the well-respected 

‘Swedish model’, even comparing it to Nazi Germany, on the other hand, caused big 

headlines. In such mass media coverage, the fact that many victims of involuntary sterilisation 

were women was particularly highlighted, so contradictory to the popular view of the country 

as a champion of gender equality.1836 Interestingly, mass media has picked-up on involuntary 

sterilisation practices particularly after the 1990s, primarily historical sterilisations and 

sterilisation/castration of trans people – importantly coinciding with developing supranational 

rights framing the practices as violations of the international normative order. 

Mass media coverage on trans sterilisations/castrations has been important to change the 

general perceptions of trans people in the countries of comparison. Here, trans rights activism 

has played an important role to inform mass media about the existence of trans people and 

their situation. Mass media has generally abandoned their earlier framing of the topic as 

sensational and eccentric news, manifested for example in Finnish mass media’s reporting of 

the preparation to abolish the infertility requirement in 2012 as an amendment that would 

allow men to give birth.1837 More aware and conscious mass media reporting has been 

important to alter public perceptions of trans people. In Norway, for example, documentaries 

and mass media reporting on trans people’s existence and problems were referred to by many 

interviewees as important factors behind the establishment of a law that builds on self-

recognition rather than surgical preconditions. The changing mass media framing of trans 

people’s sterilisation and castration from unawareness and misunderstanding to a more 

conscious framing of the topic as one of rights has importantly also been simultaneous to the 

supranational and national legal rights developments pertaining to gender identity. Again, the 

medial and popular verification of public identity as rights-holders has walked alongside 

important legal milestones. 
                                                                                                                                                                                              
1836  See 4.3.1 State Responsibility and the Marginalised. 
1837  Matilainen 2012. 
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7.2.3	The	Good	State?	

Moving from the public identity of victims, I now look at the state. Sterilisation and castration 

practices here appear in the light of national political concerns about public image and 

reputational gains or losses. Governments have, at certain times, and then not at others, 

framed involuntary sterilisation and castration as affecting the country’s public image. This 

has effectively had an impact on victims’ recognition and access to justice. News of such 

practices has sometimes been used in party politics, mainly through opposition parties 

criticising and pressuring governments to abolish oppressive practices or to remedy victims. 

Other times, such as with reference to the criminological and psychiatric castrations, the 

practices have not come up in national party politics as a matter of public image. In the 

countries’ varying degrees of concern about their reputation, the concept of ‘rights’ hence 

takes on an instrumental dimension. The interventions becoming dominantly framed as rights 

violations in political discussions during the last number of decades has been important for 

their abolition and remedy. Appearing ‘good’ or ‘human rights friendly’ here seems to be a 

concern to the countries of comparison, however less so in Finland than in Norway and 

Sweden. 

What a ‘good’ public image is has changed in the countries of comparison throughout the last 

century. It should be kept in mind that the earliest eugenic and socio-political sterilisation 

laws in all countries were generally supported across political party lines. Individual voices of 

concern or criticism were relatively easily silenced in the broad parliamentary and expert 

support for the introduction of the regulation of the interventions which were seen as modern, 

even progressive and positive for the public image. Also, the criticism of criminological and 

psychiatric castrations remained sporadic at their legislative introduction. Concerning 

infertility, sterilisation or castration preconditions for legal gender recognition, the mere legal 

accommodation of trans(sexual) people was, in turn, long considered vanguard. The Swedish 

1972 Gender Recognition Act, the first law of its kind, was seen as progressive at its time of 

adoption. Not until more recently have authority-controlled sterilisation/castration practices 

become questioned, abolished and remedied in terms of rights. Interestingly, the cross-

historical comparison again demonstrates that rights framing appears to have become more 

appealing to governments simultaneous to the development of supranational rights 

instruments, changing hegemonies of a ‘good’ public image.  

While the Swedish historical sterilisations made world news in 1997, they have never been 

framed as rights violations in a legal sense or questioned before any legal organ. Their 
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framing as oppressive was nevertheless crucial to provoke state response. This reaction marks 

a changing perception of the practices – indirectly affected by widening notions of rights and 

rights-holdership, affecting public opinion. The 1997 scandal, moreover, emphasising the 

involvement and guilt of the Social Democrats, was particularly important for the Social 

Democratic Swedish Government at the time.1838 The negative publicity was crucial for the 

remedies established – regarded as making amends, not just for individual victims’ harm, but 

also for the state’s public image as a social democratic welfare state. 

With relatively similar practices of eugenic and socio-political sterilisation in both Norway 

and Finland as in Sweden, it is striking that the states have framed the practices so differently. 

In both Norway and Finland, a lack of international scandals has meant that the modern 

rediscovery of the practices largely remained a domestic affair, and not a particularly pressing 

one. While the Norwegian problematisation of the practices has been limited to Romani 

victims, introducing remedies has, in Finland, been framed by the authorities as inappropriate, 

politically unforeseeable and unnecessary. The public images of the Norwegian and Finnish 

states have, hence, not been considered to be at stake with reference to (general) historical 

sterilisation practices. 

Trans rights civil society has particularly used the public image aspect of rights to ‘name and 

shame’ the national governments during the last number of years. In doing so, civil society 

has particularly contrasted infertility/sterilisation/castration preconditions for legal gender 

recognition to legislated rights and prohibition of discrimination pertaining to gender identity 

– calling out the governments for their hypocrisy. With the support of general human rights 

organisations such as Human Rights Watch or Amnesty International as a resource in the 

struggle, trans rights activists have been successful in making Swedish and Norwegian 

Governments accept the problem as one of rights. In Finland, however, the government resists 

such rights framing, referring to the question as ‘difficult’. 

Hence, in both Sweden and Norway, there has been a frame transformation regarding 

sterilisation/castration requirements targeting trans people. From being largely considered a 

topic that only the medical profession has been able to understand, the high-profile narratives 

of trans people framing sterilisation/castration preconditions as rights violations has 

effectively led to the rights framing being accepted by two conservative governments, in 

                                                                                                                                                                                              
1838 Swedish interviewees that highlighted the damaging publicity that the sterilisation news created were 

particularly Andrén, 21 September 2016; Persson, 20 September 2016; Zaremba, 13 September 2016. 
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2012/2013 (Sweden) and 2015/2016 (Norway), to abolish such preconditions.1839  In both 

countries, moreover, the opposition has generally supported such amendments and criticised 

initial resistance by the government.1840 The general support across political party lines in 

both countries have come to establish the question as one of apolitical rights, a topic which is 

not up for political discussion. Interestingly, the parliamentary acceptance of the rights 

framing has happened without any considerable involvement of supranational rights 

mechanisms and institutions in both countries. Importantly, however, the acceptance has been 

simultaneous to the development of supranational soft law documents regarding trans 

people’s rights. 

The public image and the will to appear human rights/trans/LGBT friendly has been 

important in the abolition of sterilisation/castration requirements for legal gender recognition 

in Sweden and Norway. In both countries, high-profile public support for legislative 

amendments by key members of the respective governments has been important. 1841 

Interestingly, both countries’ governments have engaged with rights framing only in positive 

terms. Accordingly, after legislative amendments, both the Swedish and Norwegian 

Governments have benefited from positive international media coverage as ‘progressive’ and 

trans friendly.1842 The governments have hence framed the abolition of sterilisation/castration 

preconditions as a human rights success, turning it into positive news. The governments or 

appointed state investigations have, moreover, never explicitly referred to the establishment 

and enforcement of such preconditions as rights violations in the first place. Hence, there 

seems to be a tension between the concepts of rights ‘successes’ and ‘failures’, where the 

compared Nordic states are readier to engage with a rights frame through recognising 

themselves as winners and vanguards, rather than violators.  

The Finnish Government, however, is more resistant to accepting the rights framing put 

forward by trans rights activists. Finland is the only country in the comparison that has 

repeatedly been ‘named and shamed’ for upholding the infertility precondition by 
                                                                                                                                                                                              
1839 See Swedish Government Bill Prop. 2011/12:142; Norwegian Government Bill Prop. 74 L (2015–2016). 
1840  Opposition parties criticising the government was particularly evident in the Swedish case. See 4.2.2 The 

Power of Ideas: Equal Citizenship, Individual Rights and Civil Society. 
1841  In Sweden, an important event was when the Prime Minister in 2012 in a high-profile debate, facing 

criticism and public opinion pressure, suddenly promised to abolish the infertility precondition. Similarly, 
after awareness-raising campaigns and strategic litigation, the Swedish Government decided in 2016 to 
compensate the trans people who were sterilised as a consequence of the earlier legislative requirement. 
The Norwegian trans civil society campaign for the abolishment of the castration requirement found similar 
high-profile political support in the Norwegian Minister of Health. See 4.2.2 The Power of Ideas: Equal 
Citizenship, Individual Rights and Civil Society; 5.2.2 Criticism and Abolition. 

1842 See Reuters 2018; Independent 2016. 
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supranational human rights institutions such as the CEDAW Committee1843 and the CoE 

Commissioner for Human Rights.1844 Opposition parties have also criticised the Government 

for its inaction in terms of rights. The international mass media has also reported the 

country’s flagrant reluctance to changing the law, particularly as many other European 

countries (including all the other Nordic countries) have amended similar preconditions.1845  

In terms of public image, it seems that the Finnish Government is less concerned about 

appearing human rights, and particularly LGBT, ‘friendly’ than its neighbours.1846 In contrast 

to its Norwegian and Swedish counterparts, the Finnish Government has reportedly furthered 

the argument that their support and domestic public image depend on the maintenance of the 

infertility precondition, which it assumes would be negatively affected by an amendment.1847 

Here, an unexpected aspect of rights instrumentalism appears. Accordingly, while the rights 

framing helped to depoliticise the trans sterilisations/castrations in Sweden and Norway, 

leading to successful amendments, the use of rights to frame the issue has had no effect on the 

Finnish Government – rather, it might further have politicised resistance to it. 

                                                                                                                                                                                              
1843 CEDAW/C/FIN/CO/7 (2014): Paras 28–9. 
1844 CommDH(2012)27. 
1845 See, for example, Glass 2017. 
1846  Reflected in the late Finnish introductions of civil partnership and marriage equality, and particularly the 

recent backlash to the latter, Finnish politics and society seem to present a different value environment than 
Norway and Sweden. See 6.2.2 Criticism Coming to the Fore. 

1847  See 6.2.2 Criticism Coming to the Fore. 



 

 

 

 

 

 

 

 

If we shut up about it, it will repeat. 

So, I have got to keep talking about it 

all over the world 

and hopefully, we can stop it everywhere. 

 

[…] When I was told I could not do anything on my own, 

I think I got the last laugh on everybody,  

the Government and my family.1848 

 

 – Leilani Muir, a Canadian woman who was involuntarily sterilised and 

brought her case before the Court 

 
 

 

 

 

                                                                                                                                                                                              
1848 University of Alberta Living Archives Project 2013. See also 1.5 Changing Discourse: Mobilisation, 

Changed Values and Remedies. 
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8	Conclusions	

This thesis has engaged with the introduction, abolition and remedy of involuntary 

sterilisation and castration in Sweden, Norway and Finland. It has inquired into how the 

national differences found can be traced in context, determining central legal and extra-legal 

factors. It has shown how involuntary sterilisation and castration became parts of international 

criminal law in the aftermath of the Second World War, present at the Nuremberg trials and in 

the definition of genocide. As such, however, their presence has been more theoretical than 

practical, and have not since been prosecuted at international criminal tribunals. Surfacing 

again within the human rights framework in the 1990s, the topic has come to be selectively 

addressed by supranational international legal institutions which have conceptualised the 

violation and remedied the harm in incoherent ways.  

The comparisons encompassing three countries, nine groups and almost a century have 

demonstrated an equal incoherence, with the countries providing selective remedies to 

selected groups, often without legal justification or motivation for the difference in treatment. 

The incoherence raises questions of discrimination of victims and equal standards concerning 

legal conceptualisation and remedies. Looking closer, many remedies have been established 

through carefully avoiding questions pertaining to public liability and state responsibility. The 

concept of state responsibility, fundamental to remedies, has hence been mystified and 

silenced. Despite the three countries’ legal cultures increasingly internalising supranational 

rights standards and emphasising constitutional rights, legislative amendments have not been 

the only, or even primary, drivers behind the abolition and remedy of practices of involuntary 

sterilisation and castration. Rather, I have discovered that extra-legal, ‘indirect’ effects of 

rights and their social and cultural expressions have been crucial to legal evolution: 

mobilisation on behalf of victims, perceptions of victims in society and mass media attention, 

as well as the states’ concerns about their public image. Here, as much as providing legal 

grounds and arguments, notions of rights have been important means in creating collective 

and individual identities as rights-holders, senses of entitlement, verification of victimhood 

and reputation for the state. 

At the outset, two general themes were presented: state prerogative and (individual) rights. A 

closer investigation has shown that these two discourses have been at the backdrop of the 

developing conceptualisations of involuntary sterilisation and castration practices in the 

countries of comparison – at their introduction, abolition and remedy. The thesis has 
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complexified this ‘grand narrative’, showing that shifts between the state prerogative and 

individual rights discourses are overlapping and indistinct – often depending on whom the 

practices affected; how they were perceived and conceptualised; what rights were perceived 

to be at stake; if there were public challenges of the practices, in combination with the 

receptiveness to such challenges in the domestic legal culture. Rather than corroborating or 

falsifying the said narrative, the thesis has hence aimed at approaching it contextually and 

analytically nuancing it. 

Alongside rendering visible conceptual and remedial developments surrounding a topic 

under-researched on both national and supranational legal levels, the descriptive and 

analytical findings in the thesis provoke more questions, particularly normative ones. How 

should involuntary sterilisation and castration be legally conceptualised, particularly in terms 

of rights (violations)? Are different groups of victims, such as cis and trans, to be treated 

differently? How should the extensive – physical, mental, emotional, sexual, social and 

reproductive – harm of being involuntary sterilised or castrated be remedied? And should 

victimhood be limited to direct victims? Supranational institutions and courts have only 

recently started to address these questions. With victims of involuntary sterilisation and 

castration coming to the fore to challenge the practices, states can no longer go unnoticed for 

their failure to address them. In remedying the harm, both individual and structural factors, 

such as marginalisation and discrimination affecting some groups and individuals more than 

others, should be taken into consideration for a transformative effect.1849 

As previous research on the topic in the Nordic countries has largely been carried out from a 

historical perspective – leaving central legal questions aside, particularly that of state 

responsibility – this thesis has laid out and begun to answer these questions. Moreover, it has 

also demonstrated that some of the crucial historical groundwork, mapping the practices and 

their target groups, or documenting the experiences of the victims, is still missing. This is 

particularly true for the victims of involuntary castration. The thesis has hence highlighted 

multiple needs for future research, both in socio-legal and historical terms.  

Drawing on insights from socio-legal theories of framing, frame alignment, grievance 

formation and mobilisation – broadening the vision of the ‘law’ in comparison to doctrinal 

analysis – the thesis provides insights into the drivers and effects of legal change, both on the 

domestic and supranational levels. The thesis particularly highlights the importance of rights 

                                                                                                                                                                                              
1849 See Rubio-Marín 2009b: 12; Rubio-Marín & Sandoval 2011. 
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in their legal, social and cultural frameworks and the implications of these frameworks on 

verifying harm in terms of legally justified grievances to be remedied by the public. Doing so, 

it shows in retrospect the highly contextual embeddedness of the ‘path’ of law and rights.  

Conclusively, the thesis has rendered visible how the emancipatory promise of rights depends 

on a number of contextually dependent legal and extra-legal enabling factors or variables. In 

the case of involuntary sterilisation and castration, for the rights promise to be realised, there 

has been a need for a developed legal rights frame – ideally both supranational and national – 

together with a remedial and liability frame to legally verify the harm of victims as legally 

remediable grievances. Moreover, victims have to be able to mobilise resources, be organised, 

have affluent national, transnational and supranational networks, be willing to struggle and 

ideally be appealing to society and mass media as victims. The public authorities should also 

accept claims as ‘rights’ questions and be eager to appear rights friendly. Without such 

enablers, harm framed as rights claims risk becoming empty echoes – legally, socially and 

culturally unintelligible. In their separation from ‘interests’, becoming legally protected 

norms, ‘rights’ ideally appeal to the apparently universal, the non-political, a sense of 

neutrality. Simultaneously, claims of rights and their violations always already exist in a 

framework where such ‘neutrality’ depends on the legal, social and cultural conventions of 

time and place. Like the human condition, such claims are inherently vulnerable and 

precarious.  
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Appendix:	Original	Versions	of	Central	Acts1850	
 
 
Swedish Legislation 
 
Act on Sterilisation of Certain People who are Insane, Feebleminded or 
Suffering from Other Mental Disorders 1934:171 
Enacted in Stockholm Castle, 18th May 1934 
 

1 § 
If someone, due to his mental illness, feeblemindedness or other retardation, is presumed to 
be unable to take care of his children, or to hereditarily transmit mental illness or 
feeblemindedness to his offspring, then sterilisation can be carried out without his consent, 
when he because of his retardation is permanently unable to give a legally valid consent to the 
intervention. 

This law is not to be implemented on sterilisation on medical indications. 
 

2 §  
Sterilisation may, except for the cases regulated in 3 §, be carried out only with permission 
from the Royal Board of Health.  
Such a permission may not be granted without providing a possibility to give a statement to: 
if the person who should get sterilised is married, his spouse; if he is a legal minor, his 
caretaker; if he is legally incompetent, his legal guardian; and if he is interned at a public 
institution, the medical doctor and director of this institution. 
 
3 §  

If, concerning a feebleminded person, two registered medical doctors after discussion have 
come to the conclusion that there are reasons to sterilise the person according to 1 §, then such 
sterilisation may be carried out without permission from the Royal Board of Health, if a 
written consent has been provided by the person or persons who, according to 2 §, should be 
given an opportunity to provide a statement. 
 

4 § 
Sterilisation should be carried out by a registered medical doctor and may only be carried out 
through an intervention which is not generally associated with harm for the person’s health.  
Sterilisation of a feebleminded person without permission from the National Board of Health 
should be carried out at a hospital or medical clinic or other facilities which the National 
Board of Health has approved as suitable for sterilisation.  
                                                                                                                                                                                              
1850 I.e. without later amendments.  
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5 § 
A doctor or another person, who through their profession or otherwise has come into contact 
with sterilisation or with its procedure, may not, unless necessary, share this information with 
others.  

 
6 § 

An appeal of the decision of the Royal Board of Health may be made to the King before 12 
a.m. on the twentieth day from the day that the decision was announced. 

 
7 § 

A person who violates or overrides the regulations of this law, and the act is not otherwise 
punishable, should be sentenced to a fine. 

 
8 § 

A violation of 5 § may not be prosecuted by the public prosecutor unless the plaintiff so 
requires.  

Fines according to this law should be paid to the Crown. If the fine cannot be paid, it should 
be transformed according to the Penal Code. 

 
9 § 

The King specifies the regulations according to this law. 
 

 

Sterilisation Act 1941:282 
Enacted in Stockholm Castle, 23rd May 1941 
 

1 § 

If someone is presumed to hereditarily transmit mental illness or feeblemindedness or serious 
illness or other kinds of serious defects to his offspring, then he may be sterilised according to 
this Act, if he has consented.  
The same law prevails if someone because of mental illness, feeblemindedness or other 
retardation, or also because of asocial lifestyle, is apparently unsuitable to care for children. 
If, due to a woman’s illness, handicap or weakness, it is necessary that she is sterilised to 
prevent pregnancy that would mean serious harm to her life or health, she may, with her 
consent, be sterilised according to this law. 

Sterilisation according to this law does not include castration. The law is also not to be 
implemented on interventions on the sexual and reproductive organs that are therapeutically 
necessary because of illness. 
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2 § 

If somebody who, according to this law, may be sterilised because of retardation, is unable to 
consent to such an intervention, he may be sterilised even though he has not consented to it. 

 
3 § 

Sterilisation may, unless otherwise regulated in this Act, be carried out only with permission 
from the Royal Board of Health. Such permission may not be granted without providing the 
possibility to give a statement to: if the person who should get sterilised is married, his 
spouse; if he is a legal minor, his caretaker; if he is legally incompetent, his legal guardian; 
and if he is interned at a public institution, the medical doctor and director of this institution. 
A person who is capable of legally consenting may – without hindrance of the regulations in 
the first paragraph, because of physical illness or dysfunction – be sterilised according to 1 § 
paragraph 3, when the medical doctor in charge and another registered medical doctor, 
according to royal regulations, have stated the grounds and conditions for the sterilisation in a 
written statement. 

 
4 § 

Sterilisation of a woman shall be carried out in a hospital, or comparable public institution or 
medical clinic, by a medical doctor who is a member of staff. The Royal Board of Health 
may, without hindrance of the former, when they see fit, permit certain medical doctors to 
carry out such a procedure at a public institution or other institution.  

Sterilisation of a man shall be carried out by a registered medical doctor. 
 

5 § 
If there is profound reason to believe, at an interruption of pregnancy according to 7 § of the 
Act of 17th June 1938, that the illness or physical dysfunction which are the reasons for the 
interruption, in case of a new pregnancy, might pose a serious danger to the woman’s life or 
health, the doctor in charge may simultaneously sterilise the woman without hindrance of 
what is stated in 3 and 4 §§. If the woman because of retardation is unable to give legally 
valid consent, the medical doctor shall, if this can be done without harmful delay, obtain 
consent from her relatives. 

 
6 § 
 
A doctor or other person, who, through their profession or otherwise, has come into contact 
with sterilisation or with its procedure, may not, unless necessary, share this information with 
others. 

 
7 § 

An appeal of the decision, rejecting permission to get sterilised by the Royal Board of Health 
may be made to the King before 12 a.m. on the twentieth day from the day that the decision 
was announced. 
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In other cases, the decision may not be appealed. 

 
8 § 

A person who executes a sterilisation in violation of this law, or who in bad faith gives false 
statement to the authority or medical doctor in a sterilisation matter, or who overrides the 
regulations in 6 §, is to be sentenced to, when there is no harsher punishment for the offence, 
a fine or a maximum of one-year imprisonment. 

 
9 § 

A violation of 5 § may not be prosecuted by the public prosecutor unless the plaintiff so 
requires.  

Fines according to this law should be paid to the Crown.  
 

10 § 
The King specifies the regulations according to this law. 
 

 

Castration Act 1944:133 
Enacted in Stockholm Castle, 24th March 1944 
 

1 § 
If someone is likely to, because of his sexual drive, commit crimes that lead to serious danger 
or harm for another person, then he may, given his consent, be castrated according to this law. 
The same law prevails, when someone because of the abnormal orientation or force of his 
sexual drive, suffers mentally or is otherwise seriously negatively affected by it. 
This law shall not be applied concerning genital interventions which are made because of 
physical illness. 
 

2 § 
If somebody because of mental dysfunction is unable to consent to castration, he may be 
castrated, regardless of his lack of consent. 
 

3 §  
Nobody may be castrated before he has turned 23 years unless there are particular reasons at 
hand. 
 

4 §  
Castration may, if otherwise not stated, only be carried out after permission from the Royal 
Board of Health. Such permission may not be granted unless an opportunity to be heard has 
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been given to: the applicant himself, if possible; if he is a legal minor, such an opportunity 
should be given to his legal guardian; if he is married, to his spouse; and if he is 
institutionalised at a public institution, to the doctor and director of the institution. 

A person who has turned 23 years and is capable of giving binding consent may be castrated 
according to 1 § second paragraph without permission from the Royal Board of Health, when 
the medical doctor carrying out the intervention and another medical doctor in the position 
regulated by the King, state the grounds for the intervention in a written statement and explain 
the preconditions at hand. The same shall not, however, apply to a person who is admitted to 
a penal establishment, a mental hospital or other similar institution. 

When implementing the second paragraph, the appropriate parts of the first paragraph, second 
point, shall be taken into consideration. 

 
5 § 

Castration shall be carried out in a hospital, or comparable public institution or medical clinic, 
by a medical doctor who is a member of staff. The Royal Board of Health may, without 
hindrance of the former, when they see fit, permit certain medical doctors to carry out such 
procedure at a public institution or other institution.  

 
6 § 

A doctor or other person who, through their profession or otherwise, has come into contact 
with sterilisation or with its procedure, may not, unless necessary, share this information with 
others. 
 

7 §  
An appeal of the decision by the Royal Board of Health concerning castration may be made to 
the King within a month from the day that the decision was announced. 
 

8 § 
A person who executes a sterilisation in violation of this law, or who in bad faith gives false 
statement to the authority or medical doctor in a castration matter, or who overrides the 
regulations in 6 §, is to be sentenced to, when there is no harsher punishment for the offence, 
a fine or a maximum of one-year imprisonment. 
 

9 § 
A violation of 6 § may not be prosecuted by the public prosecutor unless the plaintiff so 
requires.  
Fines according to this law should be paid to the Crown.  

 
10 § 

The King specifies the regulations according to this law. 
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Act on Legal Gender Recognition under Certain Circumstances 1972:119 
Enacted in Stockholm Castle, 21st April 1972 

 
1 § 

A person who has, since his youth, felt that he belongs to a gender other than the one 
registered in the parish register, has acted accordingly over a considerable time, and must be 
assumed to also live in such a gender role in the future can, upon his own appeal, get a 
confirmation of belonging to the other gender. Confirmation can be carried out without 
hindrance of the applicant’s earlier confirmation according to 2 §. 
Confirmation according to the first paragraph is only granted if the applicant is eighteen years 
of age and has undergone sterilisation, or for some other reason lacks reproductive abilities. 
 

2 § 
If there is such a deformity of a person’s genitals which might give rise to hesitation 
regarding his gender, he can, upon application, get a confirmation according to 1 §, if it is 
compatible with the development of the gender role, and a correction of the deformity can 
occur allowing the organs to better conform to the desired gender role, or, when such 
correction is not considered necessary, the gender role which is most in line with the 
applicant’s bodily condition. 
If the application in the first paragraph concerns a person who has turned 18 years or who is 
younger but does not have a caretaker, the application should be made by the person himself. 
For another person, the application is made by the caretaker. If the application considers a 
child that has turned twelve years, confirmation can only be made if the child consents. 
 

3 § 
Confirmation according to 1 or 2 § can only be made for unmarried, Swedish citizens. 

 
4 § 

If somebody wishes to apply for confirmation according to 1 or 2 §, he can get special 
permission to undergo a genital intervention to make them more like the opposite gender. 
Permission is only to be given if the preconditions for confirmation are at hand. 
Application for permission is done by the person himself. The regulation in 2 § second 
paragraph point three is to be correspondingly applied. 
If a certain medical doctor is not allocated when the permission is given, such intervention 
should be made in a hospital by a medical doctor who is a member of staff. 
Concerning sterilisation and castration, particular regulations apply. 

 
5 § 

A question of confirmation according to 1 or 2 §, or on permission according to 4 §, is 
decided by the National Board of Health and Welfare. 
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6 § 
An appeal against the decision by the National Board of Health and Welfare can be made 
according to this law to the Administrative Court of Appeals. 
 

7 § 
A person who has come into contact with a matter according to this law may not, 
unauthorised, share information about an individual’s personal conditions. A person who 
intentionally or through negligence violates this rule is to be sentenced to a fine or a 
maximum of one-year imprisonment. A violation can only be prosecuted by the public 
prosecutor if the plaintiff or public interest so requires. 

 
8 §  

A person who intentionally or through negligence carries out interventions concerned in 4 § 
contrary to this Act is to be sentenced to a fine or to a maximum of six-months imprisonment, 
unless the Act is penalised according to the Penal Code. 

 

 
Sterilisation Act 1975:580 
Issued on 12th June 1975 
 

1 § 
This Act is only implemented on such interventions that lead to permanent abolition of 
fertility (sterilisation), not castrations. The Act does not apply to interventions carried out as a 
part of the treatment of a physical illness. 

 
2 § 

Upon own application, a person who has turned 25 years and is a Swedish citizen or living in 
this country, can be sterilised. If sterilisation is denied, the issue should immediately be tried 
by the National Board of Health and Welfare. 
 

3 § 
If a person, who has turned 18 but not 25 years and is a Swedish citizen or living in this 
country, applies for sterilisation, the National Board of Health and Welfare can approve such 

1. if there is a considerable risk that hereditary traits which can result in mental illness or 
abnormality, serious physical illness or other serious defect are transmitted to 
offspring (genetic indication); 

2. in the case of a woman, when pregnancy because of illness, bodily defect or weakness 
would pose a serious danger to the woman’s life or health (medical indication); or 
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3. in connection to recognition according to 1 § of the Act (1972:119) on Legal Gender 
Recognition under Certain Circumstances, if the preconditions for such recognition 
are at hand. 

 
4 § 

The decision of the National Board of Health and Welfare cannot be appealed. 
 

5 § 
Sterilisation cannot be carried out without the person being thoroughly informed about the 
meaning and consequence of the procedure, and, in anticipation, about other possibilities to 
prevent pregnancies. 

 
6 § 

Only a person qualified within the medical profession can carry out sterilisation. 
The sterilisation of a woman shall take place at a public hospital or at another medical facility 
approved by the National Board of Health and Welfare. 
 

7 § 
A person who has come into contact with a sterilisation matter cannot, unauthorised, share 
information with others about an individual’s personal conditions. 
 

8 § 
A person intentionally executing sterilisation in violation of this Act shall be sentenced to a 
fine or a maximum of six-months imprisonment, unless the act is penalised according to the 
Penal Code. 
 

 
Norwegian Legislation 
 
Act on the Access to Sterilisation Etc. 2/1934 
Enacted on 1st June 1934 
 

1 § 
Surgery or other treatment that is aimed at extinguishing a person’s fertility or sexual drive 
(sexual intervention) can be carried out if permission has been given according to the rules of 
this Act. 

Permission is, however, not required when the intervention is grounded on a medical 
indication, governed by rules outside this Act. 
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2 § 

Permission according to 1 § is given by the National Director of Health.  
If the intervention is to be made on a legal minor or mentally ill or retarded person, the 
permission is to be given by an Expert Council which should be headed by the National 
Director of Health and have four other members, appointed by the King. Among the 
members, there should be at least one woman, one judge and two medical doctors. 
 

3 § 
When a person applies himself, a sexual intervention can be made when the request has a 
respectable ground. If he is under 21 years or mentally ill or retarded, the consent of the legal 
guardian or a counsellor mentioned in 6 § is also needed. 

 
4 § 

On mentally ill people and people with serious retardation, sexual interventions can be carried 
out upon application by the legal guardian or the counsellor mentioned in 6 §, when there is 
no hope for recovery or significant improvement and there is reason to believe that the person 
will not be able to make a living and take care of himself and his offspring, or when a mental 
illness or a significant medical dysfunction will be transmitted to offspring, or when he 
because of an abnormal sexual drive will commit sexual offences. 

Application for sexual intervention can in such cases also be made by the Police 
Superintendent in the district where the person lives, and if the person does not have a 
permanent residence, it can be made by the Police Superintendent in the district where he 
temporarily resides. If the person is imprisoned or interned in a workhouse or a public care or 
educational facility, the application can also be made by the director of the institution. In both 
these occasions, consent by the legal guardian or counsellor is required. 

 
5 § 

The National Director of Health or, if applicable, the Expert Council, decides what kind of 
sexual intervention will be carried out, and where and by whom it can be carried out. As a 
general rule, it should be carried out in a public or municipal hospital or in a private hospital 
which has been approved by the council for this purpose. 

 
6 § 

If a person who is mentally ill or retarded is not a legal minor, the Court of First Instance 
should, upon the application by the National Director of Health, appoint a counsellor 
regarding a sexual intervention according to 3 or 4 §. The Expert Council can decide that a 
counsellor should be appointed by the Court of First Instance for a person who is a legal 
minor if the legal guardian is not considered fit to give a statement concerning sexual 
intervention. 

Such a decision by the Expert Council can be appealed by the legal guardian to the relevant 
ministry within 14 days.  
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7 § 

Anyone who, according to this Act, is in contact with sterilisation files, is obliged to follow 
professional secrecy regulations and may not share with outsiders any information attained 
through his office. Violations of such confidentiality are to be sentenced with a fine, unless 
harsher punishment is regulated elsewhere. 

 
8 § 

Before a married person is allowed to undergo a sexual intervention, the spouse should be 
provided with an opportunity to give a statement. 

 
9 § 

The King specifies regulations necessary for the implementation of this Act. 
 

 

Act for the Protection of the Population Ancestry 1/1942 
Enacted 23rd July 1942 
 

1 § 
With sexual intervention, this Act regulates a surgery or other treatment which aims to 
deprive a person of their fertility or reproductive drive. 
The expression ‘deprive fertility’ (sterilisation) means extinguishment of the fertility without 
removal of or harm to the gonads (testicles – ovaries). 
The expression ‘deprive reproductive drive’ (castration) means removal of the gonads or 
extinguishment of their particular functions. 
 

2 § 
Fertility can be removed from a person when he suffers from a hereditary disease or defect 
(including feeblemindedness) which with great likelihood will lead to his (her) offspring 
suffering from physical or mental weaknesses, unless the National Director of Health exempts 
the person for particular reasons. 
 

3 § 
A person can be deprived of his reproductive drive: 

1. When he has been held by the court to be guilty of a violation of the Criminal Code 
Chapter 19 and the action shall be seen as a consequence of abnormal sexual drive, 
which gives reason to fear that he will re-offend. 

2. When he is mentally ill, permanently retarded and when he has an abnormally 
developed sexual drive, or when there is a danger that he will commit an offence 
according to the Criminal Code Chapter 19. 

Nobody shall be deprived of their fertility drive before they have turned 21 years. 
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4 § 
Sexual interventions according to this Act can only be carried out after the National Director 
of Health has made a decision. 
 

When the intervention according to 2 and 3 § shall be executed against the will of the person, 
police assistance may be required. 

 
5 § 

Suggestion for examination regarding sexual intervention can be made by: 
1. Medical doctors; 
2. Directors of prisons, workhouses, schools, hospitals and care or educational facilities; 
3. Police Superintendents, the Municipal Care Administration, the Council of Legal 

Guardians or the Sobriety Council at the permanent residence of the applicant – or 
when he does not have such residence – the place where he temporarily resides. 

 
6 § 

The application is to be sent to the county or district medical doctor in the municipality where 
the applicant lives or resides. The medical doctor will carry out the necessary investigation 
and send his report to the county medical doctor or a medical doctor approved by the National 
Director of Health, who sends it, together with his statement, to the National Director of 
Health. 
 

7 § 
A person who has been ordered to undergo a sexual intervention, alternatively his legal 
guardian or counsellor, can, before two weeks from the day he found out about the decision, 
appeal the decision before the Expert Council regulated in 8 §. 

 
8 § 

The Ministry of the Interior appoints an Expert Council consisting of six members, of whom 
two should be medical doctors, one a eugenicist, one a judge and one a woman. The Council 
will choose its president. 
 

9 § 
Everyone who has been sentenced to prison or other such correctional facilities, and who 
demonstrates distinctive asocial tendencies (a habitual criminal), shall be examined with 
reference to sexual intervention according to this Act; the same shall prevail for people who 
have been found several times by the court to violate the Vagrancy Act. 
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10 § 

Anyone who, according to this Act, is in contact with sterilisation files, is obliged to 
professional secrecy and may not share information attained through his office with outsiders. 
Violations of such confidentiality are to be sentenced with a fine unless harsher punishment is 
regulated elsewhere. 

 
11 §  

Costs connected to the administration and execution of interventions according to this Act is 
to be covered by the state. 

 
12 §  

The Ministry of the Interior specifies the rules necessary for the implementation of this Act. 
 

13 § 
The Act on the Access to Sterilisation Etc. of 1st June 1934 is abolished. 
 

 

Act on Sterilisation 57/1977 
Enacted on 3rd June 1977 
 

Chapter 1, The Scope of the Act 
1 § 

This Act concerns surgery or any other intervention which aims to abolish a person’s 
reproductive capacity (sterilisation) or sexual drive (castration). The Act does not concern 
intervention or treatment on medical grounds or other indications which are regulated by legal 
rules outside of this Act. 

 
Chapter 2, Sterilisation 

2 § (General conditions for sterilisation) 
A person who lives in this country and who has turned 25 years can get sterilised when he 
asks for it himself. This does not apply to a person who has a serious mental disturbance or is 
mentally retarded or disabled. 

 
3 § (Special conditions for sterilisation after special permission) 

A person who lives in this country, but who does not fulfil the other conditions in 2 §, can, 
after application, get permission to get sterilised according to 4–6 §§, when 

a. pregnancy or giving birth for a woman can contribute to considerable danger for her 
life or physical and mental health; 

b. care for children can put the applicant in particularly difficult living conditions; 
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c. when there is, because of the applicant’s heritage, considerable danger that children 
will get serious illnesses or defects; 

d. when the applicant, because of mental disturbance or mental retardation or disability, 
will not be to able to, to a satisfactory level, take care of children. 

Sterilisation of a person under 18 years of age may not be permitted unless there is a 
particularly serious motivation at hand. 

 

4 § (Request or application) 
Request or application for sterilisation is made by the person who wishes to get sterilised. 

If the person is under 20 years old or if he has a serious mental disturbance or serious mental 
retardation or disability, consent from his legal guardian is also required. 

The legal guardian can apply on behalf of a person who has a mental disturbance or 
retardation or disability so serious that he is not able to form an opinion with reference to the 
intervention and rehabilitation or considerable recovery cannot be expected. 
If a person does not have a legal guardian as stated in the second and third paragraphs, the 
Probate Court shall, after request from the medical doctor or Committee in question (see 6 § 
second paragraph) or the Council (see 6 § first paragraph), appoint an assistant legal guardian 
to carry out the tasks of a legal guardian according to this Act. 

 

5 § (Administration process for request or application) 
Request for sterilisation according to 2 § should be made to a medical doctor. When the 
medical doctor does not himself carry out sterilisation, he shall refer the patient to another 
medical doctor assumed to be able to carry out the intervention or to a hospital where the 
intervention can be made, see 10 §. 
Application for sterilisation according to 3 § should be made to a medical doctor or directly to 
a Committee (see 6 § second paragraph). The application is evaluated and decided by the 
Sterilisation Committee. If the Committee approves of sterilisation, it shall refer the applicant 
to a medical doctor or a hospital where the intervention can be made. 
A person who has requested or applied for sterilisation should be informed by the medical 
doctor or the Committee, about the nature, risks and medical consequences of the 
intervention, and should also be informed about other methods to prevent pregnancy. The 
medical doctor who carries out the intervention should make sure in advance that this 
information has been given to the applicant. 

The King might, through decree, particularly regulate the form, contents and time for such 
information. 

 
6 § (Sterilisation Council or Sterilisation Committee) 

The King appoints an Expert Council, the Sterilisation Council, which shall consist of the 
Director of Public Health as president and four other members, of which one should be a 
judge and two medical doctors. The Council should consist of both men and women. Personal 
substitute members can be appointed for the ordinary members. The Council is able to make 
decisions when three or more members are present, given that three members are of the same 
opinion about how the procedure should be carried out. 
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In every county, there should be one Expert Committee, the Sterilisation Committee, which 
shall consist of the county medical doctor (in Oslo, the city physician) or one of his assistant 
medical doctors, who shall be president, and two other members appointed by the King. 
Among the members, there should be at least one woman. Substitute members can be 
appointed for the ordinary members. The Council is able to make decisions when two or more 
members are present, given that two members are of the same opinion about how the 
procedure should be carried out. 

 
7 § (Appeal of the Sterilisation Committee’s decision) 

The appellate instance for the Sterilisation Committee’s decisions rejecting sterilisation 
according to 3 §, should be made to the Sterilisation Council. 

 
Chapter 3, Castration 

8 § (Conditions for castration and application procedure) 
A person who lives in this country can, after application, be given permission for castration if 
he, because of his abnormal sexual drive, may be assumed to commit sexual crimes. 
Concerning an application for castration, 4 § shall prevail. An application can, in the situation 
specified in 4 § third paragraph, be made by the Police Superintendent in the region where the 
applicant lives permanently, or the Police Superintendent in the region where the applicant 
resides temporarily. 
The application is sent to the Sterilisation Committee (6 § second paragraph), which forwards 
it to the Sterilisation Council (see 6 § first paragraph) together with the Committee’s 
recommendation. 

 
9 § (Processing application and appeal) 

The Sterilisation Council makes decisions regarding the applications. If the Council approves 
of castration, it shall refer the applicant to a hospital where the procedure can be carried out. 
The appellate instance for the Council’s decision to reject applications is a council that has 
been appointed by the Ministry. 

 
Chapter 4, Special regulations 

10 § (Location where interventions shall be carried out) 
Interventions according to this Act shall be carried out in public hospitals or private hospitals 
approved by the county medical doctor (in Oslo, the city physician). The county medical 
doctor can also approve that sterilisation of men is carried out at surgical clinics or similar 
appropriate facilities. 
 

11 § (Secrecy) 
The Sterilisation Council or the Sterilisation Committee shall, without hindrance of secrecy 
regulations, get information about the applicant’s health and social conditions. The same 
requirements apply to a medical doctor who receives a request according to 2 §. 

Each person who participates in the processing of matters related to this Act is obliged to 
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protect the secrecy concerning personal information. 

Violation of these secrecy obligations is punished according to the Penal Code 121 §, also if 
the person is not a civil servant. 

 
12 § (Authorisation) 

The Sterilisation Council can accept the evaluation of a request according to 2 § or 
application according to 3 §, also when the applicant is not a resident in this country, given 
that he has a particular connection to the country. 
 

13 § (Supervision) 
The Sterilisation Council shall take action to ensure a coherent practice within the scope of 
this legislation. It shall supervise the application of approved and executed interventions and 
report on the developments to the Ministry every calendar year. 

Medical doctors or hospitals which carry out interventions according to this Act shall report 
to the Ministry according to 14 §. 

 
14 § (Regulations regarding the implementation of the act) 

The King specifies regulations necessary for the implementation of this Act. The King can 
regulate that the Act partly or entirely shall prevail for Svalbard and can accordingly decide 
which Sterilisation Committee shall evaluate matters from this region. 
 
 
 
Finnish Legislation 
 
Sterilisation Act 227/19351851 
Enacted in Helsinki, 13th June 1935 

 
1 § 

A person who is an idiot, imbecile or mentally ill, may be ordered to be rendered incapable of 
reproduction if there is reason to believe that such offspring would inherit such defects or if it 
is likely that such offspring would, by reason of deficiency, be uncared for. 
Let the same law prevail in the case of an individual found guilty of a crime or attempted 
crime by a legally instituted court of law, which finds that the individual concerned has an 
unnaturally strong or unnaturally oriented sexual drive and there is reason to fear that such an 
individual constitutes a hazard to others. 
 

2 § 
Permission may be granted to render an individual incapable of reproduction at that person’s 
                                                                                                                                                                                              
1851 Built on the translation by Markku Mattila. Mattila 1999: 432–3. 
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request, even without the conditions in 1 § above being met, if there is reason to fear that 
defective offspring would result from marriage or that the individual concerned is, by reason 
of an unnaturally strong or unnaturally oriented sexual drive, rendered prone to commit 
crimes. 
 

3 § 
The order or permission to render such a person incapable of reproduction shall be issued by 
the National Board of Health. 
 

4 § 
If a person mentioned in 1 § paragraph 1 is interned in an institution for the mentally ill or in 
another corresponding institution, the director of the institution shall make the proposal for 
removing the person’s capacity of reproduction. In other cases, the proposal shall be made by 
the local Public Health Committee. 
If a person mentioned in 1 § paragraph 2 is interned in a penal establishment, the proposal 
shall be made by the director of the institution. If the person resides in the countryside, the 
proposal shall be made by the bailiff or the District Police Superintendent; if he resides in 
town, by a public prosecutor or a Chief of Police. 
 

5 § 
Before the order or permission for removing a person’s capacity for reproduction is delivered 
an opportunity must be given for the person’s spouse, if the person is married, or for the 
person’s guardian, if the person is legally incompetent, to make a statement about the matter, 
as far as it is possible. 
If the National Board of Health wishes, it may order witnesses to be interrogated in the 
District Court. If the proposal concerns a person mentioned in 1 § paragraph 2 and the subject 
of the proposal wishes to have witnesses interrogated, the National Board of Health shall 
order a hearing to take place in the District Court. 
 

6 § 
While delivering an order or permission for the removal of a person’s capacity for 
reproduction, the National Board of Health shall determine the way by which the person’s 
capacity of reproduction will be removed. Only if the subject is a person mentioned in 1 § 
paragraph 2, or if there are special reasons and the legally competent person gives consent 
shall such a method be used that removes the ability to have sexual intercourse. 

 
7 § 

The removing of a person’s capacity for reproduction shall be performed in a hospital by a 
physician. 

The measure stipulated in 1 § shall be performed free of charge in a public hospital. 
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8 § 

A person has the right to appeal against the National Board of Health’s order to remove a 
person’s capacity for reproduction to the Supreme Court. The appeal shall be made within 
thirty days before noon after receiving the decision. The Supreme Court shall give these 
appeals urgent consideration. 

 
9 § 

Persons who have participated in the procedure, or who by their office or post have gained 
information about the matters regulated in this law, are obligated to keep secret about what 
they have learned. 
 

10 § 
Detailed instructions about the execution of this law are regulated in the Decree. 
 

 

Sterilisation Act 83/1950 
Enacted in Helsinki, 17th February 1950 
 

1 § 
A mentally ill or feebleminded person can be ordered to get sterilised, without his consent, 
when the condition would likely be hereditarily transmitted to his offspring or lead to neglect 
of care for his children. 

Sterilisation in this law does not include castration, which is separately regulated. 
 

2 § 
If a person with legal capacity can be considered to be likely to transmit mental illness or 
other serious feeblemindedness or other serious illness or serious defect, or if a legally 
capable person is considered to, because of insanity, abuse of alcohol or other drugs, or social 
lifestyle, be apparently unfit to care for his children, he can get sterilised upon his own 
application. 

Similarly, a woman who is suffering from serious illness or physical defect can be sterilised 
with her own consent to prevent a pregnancy that would endanger her life or health. 

A young person who is 18 years and can be assumed to understand the meaning of the 
procedure’s aim and necessity, can apply for sterilisation. 

 
3 § 

Sterilisation order or permission is issued by the National Board of Health. These matters and 
other matters concerned in this Act should be dealt with by the Board in the presence of its 
additional members, who represent law, psychiatry, hereditary research and social sciences, 
according to the regulations specified in the Decree. 
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4 §  
Without hindrance of 3 §, sterilisation according to 2 § paragraph 2 can be carried out when a 
medical doctor and another registered medical doctor approved by the National Board of 
Health, carefully and unequivocally explain the reasons for such sterilisation and its 
prerequisites in a written report. 
 

5 § 
Similarly, at termination of pregnancy carried out according to 8 § of the Act of 17th February 
1950 (82/50), where there is reason to believe that the illness or physical defect which has 
motivated the intervention, in connection to a future pregnancy, would pose a serious danger 
to the life or health of the woman, the doctor, which is in charge of the surgery, can sterilise 
her regardless of the regulations in 3 and 8 §§ of this Act. If the woman cannot give her 
consent to the intervention, such consent should be obtained from her close relative, if 
possible. 

 
6 § 

If a person in 1 § is admitted for care in a public facility, the mandate to apply for sterilisation 
lies with the directors of such facility. In other cases, application can also be made by a 
medical doctor working for the state or the municipality who has examined the patient. 
The initiative mentioned in the first paragraph can also be made by the local Health Care 
Committee; and, if the applicant himself, his spouse or his children enjoy full social support 
for poverty, or if he or his children are subjected to any action according to the act on child 
protection, by the Care Committee. 
 

7 § 
Before a sterilisation order or permission is issued, the person in question should be heard, as 
long as he understands the meaning of the procedure and has not made the application 
himself. Additionally, if possible, his legal guardian, if he is a legal minor or put under legal 
guardianship; his spouse, if he is married; and, if he is admitted to a public institution, the 
director of the institution, shall be given a possibility to voice their opinions unless, in the 
last-mentioned case, the director has initiated the intervention. 
 

8 § 
Sterilisation should be carried out in a hospital approved by the National Board of Health, by 
a doctor employed by the hospital in question. The Board can, however, when necessary, 
consent to certain other doctor carrying out the intervention in a hospital approved by the 
Board or in another institution. 
An intervention according to 1 § is carried out in a public hospital free of charge. 

 
9 § 

The National Board of Health’s decision on sterilisation cannot be appealed. 
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10 § 
Sterilisation approved or ordered according to this Act may not be carried out later than a year 
after the decision has been issued. 
 

11 § 
A person who has received information, because of his public office or otherwise, about the 
procedures regulated in this Act, is obliged not to reveal such information to third parties.  
 

12 § 
A person who carries out castration contrary to the rules of this law; or who in bad faith gives 
false statement to the authorities or the doctor in a matter regarding castration; or who violates 
the rules in 11 §, should be sentenced to a fine or a maximum of two-years imprisonment, 
unless a harsher punishment is provided elsewhere. 
 

13 § 
This Act is not to be applied to interventions on reproductive and sexual organs that are 
necessary due to physical illness. 
 

14 § 
The public prosecutor may not prosecute a violation of the confidentiality rule in 11 §, unless 
the plaintiff requires. 
 

15 § 
Details regarding the execution of this law are given in the Decree. 
 

 

 

Castration Act 84/1950 
Enacted in Helsinki, 17th February 1950 
 

1 § 
If someone who, through a judgment in force has been proven guilty of a crime or attempted 
crime which demonstrates that he, because of his sexual drive, is dangerous to another person, 
he can be castrated without his own consent. 

Let the same law prevail if a mentally feebleminded or permanently mentally ill person, who 
is cared for at a mental hospital or a similar institution, who, because of his sexual drive, is 
dangerous to another person and there is reliable evidence to prove this. 
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2 § 

A legally capable person can, even though the conditions of 1 § are not fulfilled, be allowed 
to be castrated on his own application if there is reason to fear that he might commit crimes 
because of his strong sexual drive, or because of the strength or orientation of his sexual drive 
causing him difficult mental suffering or other serious harm. 

 
3 § 

A person who has not turned 21 years cannot be castrated. Let the same law prevail when a 
legal minor, who has made an application according to 5 § paragraph 1, has been released 
from the institution in question before he has reached the age in question. 
 

4 § 
The castration order or permission is granted by the National Board of Health. These matters, 
and other matters regulated in this Act belonging to the administration of the National Board 
of Health, are to be dealt with when the expert members on criminal law and psychiatry are 
present, more specifically regulated in the Decree. 
 

5 § 
The application for castration, if the person in question is interned in a correctional facility, in 
a mental hospital or a comparable institution, should be made by the director of the 
institution, and in other cases, by the Police Superintendent. 

When the applicant, through a judgment in force, has been proven guilty of the crimes 
mentioned in the Penal Code Chapter 20 Sections 6, 7 (1) or 8, or Chapter 25 Sections 4, 5 or 
6, or another serious sexual crime, application for castration should always be considered by 
the National Board of Health. 

When someone has been found guilty by the District Court to any of the above-mentioned 
crimes or other crimes which are likely caused by a sexual drive mentioned in 1 § paragraph 
1, the President of the District Court is to deliver the trial protocols within sixty days to the 
Department for Correctional Treatment of Prisoners at the Ministry of Justice. This 
Department must deliver these protocols to the person authorised to apply for castration. In 
such a matter, the Court of Appeal should also notify its decision to the correctional treatment 
of prisoners at the Ministry of Justice, with reference to the intervention. 
 

6 § 
A legally capable person cannot be castrated unless he, and if he is married, his spouse, have 
been given an opportunity to give a statement. If the person is not legally capable, such an 
opportunity should also be given, if possible and can happen without harming the person’s 
future life, to his spouse or parents or legal guardian. 
The National Board of Health can also, if it sees necessary, order witnesses to be heard in the 
District Court where the applicant lives. 
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7 § 

The National Board of Health can, if necessary, order a person, concerning whom an 
application has been made according to 1 §, to be held in an appropriate mental hospital for a 
maximum of two months, so that a psychiatric assessment can be made. Costs for such an 
assessment are covered by the state. 

 
8 § 

Castration and possible later check-up and care should be carried out by a doctor in a hospital. 
The actions regulated in the first paragraph are carried out in public hospitals without cost. 

A decision of the National Board of Health where an order or permission to be castrated is 
given should also specify in which hospital the intervention and later check-ups and care 
should be carried out, as well as who is responsible for executing the decision. 
 

9 §  
When a legally capable person opposes a castration decision in force or when there are other 
special reasons to postpone the intervention, the person in charge of the execution should 
inform the National Board of Health in written format. When such notification has reached 
the National Board of Health, the Board has to decide, taking into consideration the details of 
the individual case, whether appropriate coercive measures should be taken or whether the 
execution of the castration should be postponed for a set period of time. 
When the National Board of Health decides that the execution of castration is postponed, it 
should also decide if the applicant, unless he is already imprisoned, should be interned in an 
institution for a set period of time, or until the castration has been carried out in such an 
institution, taking into consideration the regulations applicable for recidivists in 
institutionalisation. 

When the National Board of Health has postponed the execution of the castration for a set 
period of time, the person who is responsible for the execution should, thirty days before the 
end of the period, apply to the National Board of Health to either carry out the castration 
using force, or to again postpone it. 

 
10 § 

If the National Board of Health notices that a person who has been ordered to be castrated 
through a decision in force, and whose castration has been postponed according to 9 §, is no 
longer, because of his sexual drive, dangerous to another person, the Board has to 
immediately abort the execution of the castration and the coercive measures according to the 
same section, second paragraph. 
 

11 § 
The law enforcement should assist, upon request by the police authority, to execute a decision 
by the National Board of Health. 
 

12 §  
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A person who has been ordered to be castrated according to 1 §, or whose castration has been 
postponed, can appeal the decision to the Supreme Court within thirty days after having 
received the decision. 

When the National Board of Health’s decision concerns a person who is legally incapable, the 
National Board of Health can, if one of its members or additional members requires, appeal to 
the Supreme Court. 
 

13 §  
A person who has received information, because of his public office or otherwise, about the 
procedures regulated in this Act, shall not reveal such information to third parties.  
 

14 § 
A person who carries out castration contrary to the rules of this Act, or who in bad faith gives 
a false statement to the authorities or the medical doctor in a matter regarding castration, or 
who violates the rules in 13 §, should be sentenced to a fine or a maximum of two-years 
imprisonment, unless a harsher punishment is provided elsewhere. 
 

15 § 
The public prosecutor may not prosecute a violation of the confidentiality rule in 13 §, unless 
the applicant so requires. 
 

16 § 
This Act is not to be applied to interventions on reproductive and sexual organs that are 
necessary due to physical illness. 
 

17 § 
Detailed instructions about the execution of this law are given in the Decree. 
 

 

Sterilisation Act 283/1970 

Enacted in Helsinki, 24th April 1970 
 

1 § 
Sterilisation according to this law may be carried out on the initiative of the applicant: 

1) when there is reason to believe that his offspring would be feebleminded or when they 
would have or develop a serious illness or bodily disability; 

2) when his illness, disturbed mental state or other comparable reason seriously impairs 
his ability to take care of children; 
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3) when, taking into consideration his and his family’s living conditions and other 
conditions, giving birth to a child and taking care of such would be a considerable 
burden; or 

4) when his possibilities to prevent childbirth by other means are extraordinarily poor. 
Similarly, a woman, whose life or health is threatened by illness, disability or weakness 
caused by pregnancy, can be sterilised upon her own initiative. 
 

2 § 
If a person due to mental illness, feeblemindedness or retardation is permanently unable to 
understand the meaning of sterilisation, and if there are considerable reasons for the 
intervention, sterilisation according to 1 § paragraph 1, point 2, and paragraph 2 can be 
carried out, provided that the legal guardian approves. 
A person less than 18 years cannot be sterilised unless there are pressing reasons for the 
intervention. 
 

3 §  
Before sterilisation according to this Act is carried out, the applicant should be given an 
explanation of the meaning and effects of sterilisation. 
If the applicant is married, his spouse, if possible, should be called to the information meeting 
indicated in the first paragraph. When called for, the spouse should also get an explanation, 
more specifically regulated in the Decree, whose sterilisation according to the first section 
would be more beneficial to the family and society. After this, the spouses should consider 
which of them should apply for sterilisation. 

 
4 § 

Sterilisation can be executed only with the permission of the National Board of Health. These 
and other matters regulated in this Act belonging to the administrative power of the National 
Board of Health should be discussed when the additional expert members on law, psychiatry, 
genetics and social sciences are present, as more specifically regulated in the Decree. 

The National Board of Health should process the applications in the first paragraph as urgent. 
A decision by the Board cannot be appealed. 

 
5 § 

Regardless of 4 §, sterilisation according to 1 § paragraph 2 can be carried out when the 
medical doctor in charge and another medical doctor approved by the National Board of 
Health have issued a unanimous written statement of the reasons behind the intervention and 
explained that the conditions in the Act are at hand. 

 
6 § 

When during an abortion carried out according to Act 239/70, established 24th March 1970, it 
is discovered that the illness, disability or weakness causing the abortion seriously would 
endanger the life or health of the woman should she become pregnant again, the medical 
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doctor carrying out the abortion can simultaneously carry out sterilisation upon the request of 
the woman, regardless of 4 and 8 § in this Act. 
 

7 § 
Before a decision on sterilisation is made, when possible, an opportunity should be given to 
the legal guardian and, if the person is in a public institution, its director, to give a statement. 
 

8 §  
The sterilisation is to be carried out in a hospital approved for this purpose by the National 
Board of Health, by a medical doctor working there. 
 

9 § 
A person who has received information, because of his public office or otherwise, about the 
procedures regulated in this Act, should not mention this information to other people.  
A person who breaks the confidentiality regulated in the first paragraph should be sentenced 
to a fine or a maximum of six-months imprisonment. 
The public prosecutor cannot prosecute a violation of the rules of confidentiality unless the 
plaintiff requires. 
 

10 § 
A person who has carried out, or attempted to carry out, sterilisation, violating the rules of 
this Act, should be sentenced to a fine or a maximum of one-year imprisonment. 
 

11 § 
A person who in bad faith gives false statement to the authorities or the doctor in a matter 
regarding sterilisation, or who violates the rules in 13 §, should be sentenced to a fine or a 
maximum of one-year imprisonment. 

 
12 § 

This Act is not to be applied to interventions on reproductive and sexual organs that are 
necessary due to physical illness. 

 
13 § 

Details about the execution of this law are regulated in the Decree. 
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Castration Act 282/1970 
Enacted in Helsinki, 24th April 1970 

 
1 § 

Castration can be permitted based on a person’s own seriously considered request if there is 
reason to believe that his sexual drive causes him mental suffering or other serious harm and 
that only castration is likely to decrease such harm. 
 

2 § 
A person who has not turned 20 years or who is mentally ill, seriously feebleminded or 
gravely retarded cannot be castrated. 
 

3 § 
Before castration according to this law is carried out, the applicant should be given an 
explanation of the meaning and effects of castration. 
 

4 §  
Castration can be carried out only with the permission of the National Board of Health. These 
and other matters regulated in this Act as belonging to the National Board of Health should be 
discussed at the special sessions when the additional members, experts on law, psychiatry, 
and endocrinology are present, as the Decree more specifically regulates. 
A decision by the National Board of Health cannot be appealed. 

 
5 § 

Before the decision about castration is made, an investigation about the applicant’s health 
should be made, according to the regulations in the Decree. 

 
6 § 

Before making a decision, if possible, the spouse, legal guardian, and, if the person is interned 
in a public institution, its director, should be given an opportunity to give a statement. 

 
7 § 

The National Board of Health can, when allowing for castration, order it to be postponed for a 
maximum set period of a year from when the decision is made. 

The applicant can abort his application at any time. 
 

8 § 
Castration and later check-ups and care are carried out by a medical doctor in a hospital 
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approved by the National Board of Health. 

 
9 § 

A person who has received information, because of his public office or otherwise, about the 
procedures regulated in this Act, should not mention this information to other people.  

A person who breaks the confidentiality regulated in the first paragraph should be sentenced 
to a fine or a maximum of six-months imprisonment. 

The public prosecutor cannot prosecute a violation of the rules of confidentiality unless the 
plaintiff requires. 

 
10 § 

A person who has carried out, or attempted to carry out, castration, violating the rules of this 
Act, should be sentenced to a fine or a maximum of one-year imprisonment. 

 
11 § 

A person who in bad faith gives false statement to the authorities or the medical doctor in a 
matter regarding castration or who violates the rules in 13 §, should be sentenced to a fine or a 
maximum of one-year imprisonment. 
 

12 § 
This Act is not to be applied to interventions on reproductive and sexual organs that are 
necessary due to physical illness. 
 

13 § 
Details about the execution of this law are regulated in the Decree. 

 
 
Act on Gender Recognition of Transsexuals 563/2002 
Enacted in Naantali, 28th June 2002 

 
1 §  

Conditions for Gender Recognition 
It is confirmed that a person has another legal gender than the one registered in the population 
registry according to the Population Data Act (507/1993), if the person at hand 

1) demonstrates by medical investigation that he or she permanently has a feeling of 
belonging to the opposite gender and lives accordingly, and that he or she has been 
subjected to sterilisation or is infertile for other reasons; 

2) is a legal adult; 
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3) is not married or living in a civil partnership; and 
4) is a Finnish citizen or resident. 

 

2 § 
Exceptions from the Conditions 

Without hindrance of 1 § point 3, a person who is married or living in a civil partnership can 
be confirmed as belonging to a gender other than the one registered in the population registry, 
if the spouse or partner has consented to this, after being informed about the effects according 
to the second paragraph before the magistrate. 

When gender recognition is confirmed in cases concerned in the first paragraph, a marriage is 
automatically transformed into a civil partnership and a civil partnership into a marriage. 

The amendment concerned in the second paragraph is registered in the population registry 
when an entry according to 3 § is made. 

 
3 §  

Authorities 
The legal gender is recognised based on the applicant’s signed application by the magistrate 
where the applicant lives or is registered, or, if the applicant lacks Finnish domicile, by the 
Helsinki magistrate. When the magistrate has recognised the legal gender according to 1 §, 
the magistrate shall immediately register the confirmation in the population registry. 
What is said about magistrates above is, in the province of the Åland Islands, the County 
Administrative Board. 
 

4 § 
Appeal  

The appeal of decisions according to this Act is regulated according to the Administrative 
Procedural Act (586/1996). 

 
5 § 

Legal Effect of Confirmation 
Legal gender recognition according to this act shall, unless otherwise stated, prevail in the 
implementation of other legislation. 
 

6 § 
Authorisation 

More specific regulation about the medical investigation in 1 § and such medical investigation 
and gender-affirming treatment is issued through decree by the Ministry of Social Affairs and 
Health, which can also provide further guidance concerning these matters. 
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7 § 

Recognition of Foreign Decision 
When a foreign state has issued a decision with legal force that a person has another legal 
gender than the one registered in Finland, the decision should be considered valid in Finland 
without special confirmation, if the person when the decision was made was a citizen or 
resident of the state in question. 
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