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Abstract 

This thesis examines the impact of European Union (‘EU’) trade and investment agreements on the 

public services of its member states. Typically, the relationship between EU law and public services is 

thought of as an internal question, one that concerns primarily the single market and its impingement of 

such services. However, this neglects the potential effect of the Union’s external agreements. Their 

possible role has received widespread public attention but comparably little from academic circles, 

although a growing body of legal scholarship continues to develop. Against this backdrop, the 

overarching question of the thesis is whether public services are protected and treated as they should be 

in EU trade and investment agreements. This raises a number of sub-questions: how can international 

trade and investment rules impact public services; what obligation does the EU have to public services; 

does this extend to its international agreements; and, if so, do its external agreements satisfy its public 

service obligation. Over the course of six chapters, each of these separate questions is addressed. 

Adopting a doctrinal legal methodology, a broad argument is constructed that public services are a shared 

value of the Union which should shape its trade and investment policy. In Chapter 2, the thesis considers 

how international trade and investment law may restrict the provision of public services. This is shown 

to be dependent on the public service system and the model trade and investment with which it interacts. 

Thereafter, in Chapter 3, the thesis claims the EU’s external treatment of public services should cohere 

with its internal treatment of public services. Whether this is the case is tested through an internal-external 

comparison of scope, disciplines and exceptions, each is respectively examined in Chapters 4 to 6. The 

thesis conclude by considering the practical effects of this comparison in Chapter 7, which considers the 

various enforcement mechanisms found in the EU’s trade and investment agreements. The lasting 

impression is that as the EU expands its collection of international agreements, it has made consistent 

use of the existing toolkit of international trade and investment law. It has, however, done so in a tailored 

fashion that carves out policy space for public services. Combined with its preclusion of direct effect, it 

is argued the EU’s agreements take important steps in satisfaction of their obligation to public services. 

Nevertheless, the approach adopted by the EU leaves significant room for future improvement. 
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1 

Introduction 

 

1.1. Public services and EU law: the story so far 

The relationship of national public services and EU law can be tense and often fractious. Broadly speak-

ing, public services can be described as those services provided and regulated for non-commercial public 

interests, on the basis of societal need and in a way the market cannot achieve. These are services a 

particular community has judged, normally following a democratic process, to be of particular importance 

so as to merit provision through public means. Typically, they play an important role in the socio-eco-

nomics live of community members. The clarity of this picture is muddied by the fact there is no univer-

sally agreed definition of public services. What constitutes a public services varies over place and time. 

For example, ask a Brit what a public service is and most likely the answer will be the National Health 

Service. Conversely, question a German and you may be given the example of Deutsche Bahn. Alterna-

tively, if one goes beyond borders of Europe to query an American, an expected response may be the 

United States Postal Services or its armed forces. The point is what is considered a public service depends 

on the community in question. Secondly, and equally important, whether a particular service is deemed 

a public service evolves over time as do a society’s needs, desires and priorities. This can be illustrated by 

looking backwards. Had we asked our previous question in Britain during the 1950-70s, the reply could 

easily have been one of rail, steel or coal, all of which at one time were nationalised industries. Glancing 

forwards, it seems obvious that what we consider to be a public service today will not be the same to-

morrow. 

The diverse nature of national public services presents a challenge for one-size fits all legal systems, such 

as the EU’s single market. Conflicts between the two can be traced far back in the history of EU law. An 

early example is the case of Costa v. ENEL.1 While the judgment of the CJEU is best known for its 

statements on the primacy of the EU law, its facts illustrate how conflicts between public services and 

EU law can arise. As recounted many times, Mr Costa was an Italian citizen who owned shares in an 

electricity company, Edisonvolta, and opposed the nationalisation of the electricity sector in Italy. The 

energy sector was subsequently nationalised with other private energy undertakings, over 1200 at the 

time, being merged into Ente Nazionale Energia Elettrica (‘ENEL’). The motivation for the nationalisa-

tion was Italy’s desire to develop a reliable energy system throughout the country, which can be consid-

ered a public service aim. Regardless of the goal pursued, Mr Costa, while being sued for an unpaid 

                                                 
1  Case C-6/64 Costa v. E.N.E.L. [1964] ECR 585, ECLI:EU:C:1964:66. 
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electricity bill of 1,925 lire, argued that it clashed with several EU rules. He argued the nationalisation 

created a system of hidden state aid, it hindered the freedom of establishment and established a state 

monopoly of a commercial character. Although the referring national court would ultimately resolve 

these issues, it is clear tension between national public services (or the establishment thereof in this case) 

and various EU rules is a longstanding issue.  

But why does tension arise between the two? It is not that they are fundamentally incompatible. That 

said, the provision of public services and objectives of certain EU rules can frustrate one another. For 

example, the aim of the internal market is to advance the trade and exchange of goods, services, labour 

and capital across a market comprising the EU’s member states. To function, this requires everyone play 

by the rules of the marketplace. Public services throw spanner in the works because they vary across 

different member states. But it is not simply their diversity which creates tension, although this is an 

exacerbating factor. Rather, it is the fact that their social goals and the conditions they require create 

tensions. That social aim may run counter or require exemption from the normal rules of the marketplace. 

Take the example found in Costa. On one hand, there was the establishment of a public company vested 

with a public aim, which for all intents and purposes can be considered a public service. On the other, 

the establishment of such public services can frustrate several internal market rules. For instance, an 

essential condition is that service providers from one member state are not discriminated when operating 

in the market of another member state. The establishment of a monopoly provider such as ENEL may 

make it more difficult for energy providers from another member state either to enter or continue oper-

ating in the Italian energy market. Accordingly, a negatively-affected provider can argue that the estab-

lishment of the public service contravenes its right not to be discriminated against.   

And tensions have continued to persist. After the 2008 financial crisis, the President of European Com-

mission, José Manuel Barroso, asked a former commissioner, Mario Monti, to prepare a report on how 

the EU should re-launch its single market. The soon-to-be Prime Minister of Italy delivered his report 

seven months later in Dublin.2 In 107 pages, the report identified over one hundred ‘missing links’ and 

‘bottlenecks’ that hindered the completion of the single market. One of those snagging areas was public 

services, in relation to which the report made the infamous statement: ‘the place of public services within 

the single market has been a persistent irritant…[t]he discussion on the role assigned to public services 

within the Treaty should have found its solution with the Treaty of Lisbon.’3 Almost a decade has passed 

since Mr Monti lamented the challenges the single market faces when grappling with the tricky issue of 

public services. It is self-evident that the single market’s expansion has come at a cost for its member 

                                                 
2  Mario Monti, A new strategy for the single market: At the service of Europe’s economy and society, Report to the President of the 

European Commission José Manuel Barroso, 9 May 2010. 

3  Ibid, 73 (emphasis added). 
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states’ domestic policy space. Consequently, tensions have continued to endure between the provision 

of public services by member states and the economic rules upon which the single market is based. In 

the process of resolving these tensions, it is commonly argued that the EU has prioritised the advance-

ment of its economic objectives. Judgments, such as those in Viking and Laval, do little to dissuade.4  

However, Mr Monti’s comments distract from the balancing act the EU continues to perform as its single 

market expands. Having had decades to wrestle with the application of internal market rules that promote 

economic integration and space for the provision of public services, a ‘delicate balance’ appears to have 

been struck.5 Across various fields of law, continuous experimentation has allowed the EU to produce 

its own autonomous legal concepts together with an extensive body of jurisprudence that has given it the 

tools to undertake this balancing exercise. Accordingly, and in conjunction with its entry into more sen-

sitive domestic policy areas, an intricate web of legal mechanisms has been threaded together with the 

purpose of maintaining policy space for public services. While public services receive only a single men-

tion by the Treaties, the TFEU makes reference to Services of General Economic Interest (‘SGEI’) and 

its derivatives. These are often viewed as the EU’s portrayal of public services. Notably, the TFEU ele-

vated the concept of SGEI to the status of a shared value of the Union.6 It would now appear that public 

service are not simply an object to be avoided but are instead an objective that should itself be advanced.7 

This backdrop is the story of public services and EU law that has been traditionally told.8 While this 

continues to be an important part of this story, it neglects the new chapter that continues to unfold 

beyond the single market. 

 

1.2. The next chapter: the external perspective 

Since the adoption of the Lisbon Treaty, the EU has begun to expand further its economic relations with 

third countries. While the idea of the EU having such relationships is not new, its Global Europe strategy 

                                                 
4  Cases C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v. Viking Line ABP and OÜ Viking Line 

Eesti [2007] ECR I-10779, ECLI:EU:C:2007:772, and C-341/05 Laval un Partneri Ltd v. Svenska Byggnadsarbetareförbundet 
[2007] ECR I-11767, ECLI:EU:C:2007:809.  

5  As identified by Julio Baquero Cruz, ‘Beyond Competition: Services of General Interest and European Community Law’ 
in Gráinne de Búrca (ed.) EU Law and the Welfare State: In Search of Solidarity (Oxford University Press, 2005), 195.  

6  TFEU, Article 14. 

7  As argued by Malcolm Ross, ‘Art.16 E.C. and services of general interest: from derogation to obligation?’, (2000) 25(1) 
European Law Review 22 

8  While inexhaustive, important contributions include: Wolf Sauter, Public services in EU law (Cambridge University Press, 
2015); Erika M. Szyszczak, The regulation of the state in competitive markets in the EU (Hart Publishing, 2007); Wolf Sauter and 
Harm Schepel, State and market in European Union law: The public and private spheres of the internal market before the EU Courts 
(Cambridge University Press, 2009); Tony Prosser, The limits of competition law: Markets and public services (Oxford University 
Press, 2005); and, Michael Dougan and Eleanor Spaventa (eds.), Social welfare and EU law: Essays in European law (Hart 
Publishing, 2005).  
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of 2006 signalled its ambition to conclude a series of deep and comprehensive trade and investment 

agreements.9 New trade and investment agreements mark a departure point from those that came previ-

ously agreements. They go beyond simply reducing tariffs and aspirational statements of earlier agree-

ments by incorporating comprehensive chapters on services, establishment and investment. Currently, 

the EU is party to a number of bilateral agreements and is in ongoing negotiations for more extensive 

agreements.10 There are obvious benefits to such agreements. They create expanded markets and elimi-

nate barriers to trade and investment with third countries. From an offensive point of view, they can 

open new markets for EU goods and services as well as paving the way for foreign goods and services to 

reach European consumers. Alternatively, on a defensive note, they can prove useful mechanisms for the 

exportation of rules and standards thereby safeguarding the EU’s position as a global rule-setter.11 How-

ever, this new generation of agreement carries with them added implications for public services. 

Whether effected in multilateral, plurilateral or bilateral fashion, international trade and investment rules 

have the potential to impact the provision of public services. Although often conflated, the purpose of 

international rules on trade and investment are not the same. International trade seeks to facilitate the 

cross-border flow of goods, services and capital. Stability, transparency and certainty are qualities that are 

to be prioritised. In contrast, international investment law typically aims to protect an established foreign 

investment from abuse by its host state. While pursuing distinct objectives, both are advanced through 

specialised disciplines whose application can restrict national governments’ provision of public services. 

The EU’s agreements have progressively made use of such disciplines, their so-called ‘toolkit’. In doing 

so, it increases the capacity of such agreements to impact public services. This has concerned greatly civil 

society. Illustrations of concern can be found in the mass protests, leaks and general outrage during the 

negotiation of the now dormant TTIP and recently concluded CETA.12 While the Commission’s lack of 

transparency exacerbated the situation, a potent source of anger was the possible public service impact 

                                                 
9  Commission, ‘Global Europe – Competing in the World, A Contribution to the EU’s Growth and Jobs Strategy’, COM 

(2006) 567 final. 

10  A complete overview is found at Commission, ‘Overview of FTA and other trade negotiations’ (FTA Negotiations, May 
2019) <http://trade.ec.europa.eu/doclib/docs/2006/december/tradoc_118238.pdf> accessed 25 June 2019. 

11  The global reach of EU law has been considered extensively, see: Anu Bradford, ‘The Brussels Effect’, (2012) 107 North-
western University Law Review 1; Alasdair Young, ‘The European Union as a global regulator? Context and comparison’, 
(2015) 22(9) Journal of European Public Policy 1233; Joanne Scott, ‘From Brussels with Love: the Transatlantic Travels of 
European Law and the Chemistry of Regulatory Attraction’ (2009) 57 American Journal of Comparative Law 897; Elaine 
Fahey, The Global Reach of EU Law (Routledge, 2016)  

12  Protests against such agreements were seen across Europe, see ‘Protests in Germany against transatlantic TTIP and Ceta 
trade deals’, BBC News (London, 17 September 2016) <https://www.bbc.com/news/world-europe-37396796> accessed 
27 June 2019. 

http://trade.ec.europa.eu/doclib/docs/2006/december/tradoc_118238.pdf
https://www.bbc.com/news/world-europe-37396796
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of such agreements.13 The common fear was that agreements of this sort would undermine public ser-

vices, require them to be opened up to foreign competition and allow multinational companies to chal-

lenge member states’ decisions not to do so.14 Although many of these claims are exaggerated, it is right 

to ask what the development of EU’s trade and investment policy means for its member states’ public 

services.   

The EU’s agreements are often balanced with the acknowledgement that national governments retain the 

right to adopt measures pursuing legitimate policy objectives. This suggests the EU is aware, in the ex-

ternal context, of the need to strike a balance between its trade and investment policy, and the application 

of the disciplines, with policy space for public services. This is not surprising given the Common Com-

mercial Policy (‘CCP’) is subject to competing groups of objectives. The first comprises its trade and 

investment objectives, the primary goal of which is the harmonious development of world trade, the 

progressive abolition of restrictions on international trade and the lowering of customs barriers. Second 

are the general principles and values of the EU. These must inform and shape the pursuit of the first. 

Consequently, the EU’s trade and investment policy is situated within its value-laden constitutional struc-

ture that both enables and restricts its capacity to enter international agreements. As suggested earlier, 

one of these shared values is public services. Accordingly, this should help form and guide the EU’s trade 

and investment policy. Recently, the Commission has sought to highlight its efforts to protect public 

services.15 The outstanding question is whether it does so adequately.  

 

1.3. Questions and arguments 

Against the above backdrop, this thesis considers the impact for member states’ public services arising 

from the advancement of the EU’s ambitious trade and investment policy. Its overarching objective is to 

examine how public services are treated in EU trade and investment agreements. In conducting its en-

quiry, it attempts to answer four interrelated questions.  

(a) How can international trade and investment rules impact the provision of public services? 

                                                 
13  The original trade and investment negotiations were plagued by a lack of transparency in EU, as discussed in Panagiotis 

Delimatsis, ‘TTIP, CETA, and TiSA Behind Closed Doors’, in Stefan Griller, Walter Obwexer and Erich Vranes (eds.), 
Mega-Regional Trade Agreements: CETA, TTIP, and TiSA (Oxford University Press, 2017), 216. 

14  Commonly viewed by civil society as having ‘profound’, ‘disastrous’ and ‘enormous’ negative consequences for public 
services, respectively see ‘TTIP, CETA and TISA – what you need to know about EU trade agreements’ (A UNISON 
Briefing, March 2015), 2; ‘The Transatlantic Trade and Investment Partnership (TTIP): ‘How the EU-US deal threatens 
people and planet’ (Global Justice Now: Campaign Briefing, February 2016), 5; and, ‘Public Services Under Attack: TTIP, 
CETA and the secretive collusion between business lobbyist and trade negotiators’ (Report by Corporate Europe 
Observatory, October 2015), 45.  

15  The Commission has sought to emphasise how public services are protected in its new agreements, see Commission, 
‘Protecting public services in TTIP and other trade agreements’, News archive (Brussels, June 2015) <http://trade.ec.eu-
ropa.eu/doclib/docs/2015/july/tradoc_153614.pdf> accessed 20 February 2019.  

http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153614.pdf
http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153614.pdf
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This initial question concerns the relationship between international economic law, as expressed in 

international trade and investment law, and policy space for public services. Often the relationship 

between the two is presented as being in constant conflict. Contrary to such views, the argument 

made is that the degree of tension between the two depends on the public service system in question 

and the model of trade and/or investment with which it is paired. This requires an investigation into 

the concept of public services, their characteristics, evolution over time and the practical form such 

services may take. An enquiry into this concept reveals that public services are diverse, vary over time 

and involve some form of privilege to the detriment of competitors. Within Europe various forms 

of health and education public services systems can be identified. Different models of trade and 

investment can also be found. This can be illustrated through consideration of the World Trade 

Organisation’s (‘WTO’) General Agreement on Trade in Services (‘GATS’) and the North American 

Free Trade Agreement (‘NAFTA’). These two models differ in terms of their disciplines, application 

methods and exceptions. Consequently, how they interact with different public service systems varies. 

Accordingly, the model used by the EU will determine the extent to which it impacts public services.  

(b) How far does EU’s external obligation to public services extend? 

The next question, one that has already been touched upon, aims to flesh out the EU’s obligation to 

public services. In other words, to what extent should the EU balance externally its trade and invest-

ment objectives with policy space for public services? As indicated, the Treaties recognise SGEI as a 

‘shared value’ of the Union. Given the structure of the CCP, it seems clear that public services are a 

value that should shape the formation of EU trade and investment agreements. This requires the EU 

to balance the application of its economic rules with space for public services. This raises a further 

question as to what is an adequate balance? To answer this question, the thesis takes an inward-look 

to the delicately struck internal balance. Relying on the principle of coherence, the argument is made 

that the treatment of public services in EU agreements should align (although not necessarily be 

identical) with that found internally. 

(c) Do EU international trade and investment agreements meet its external obligation?  

To establish whether the EU has lived up to its public services obligation, an external-internal coher-

ency assessment is undertaken. This requires a comparison of the internal and external ‘frameworks’ 

of EU law. The methodology of this assessment is discussed in the following section. Its findings 

reveals the internal and external frameworks adopt very different approaches to balancing policy 

space for public services and their rules. A number of important themes emerge. Notable is the EU’s 

approach externally has been to tailor the international trade and investment toolkit to accommodate 

public services. In this regard, it has taken important steps in the construction of its agreements. 

However, the fact it has used the standard tools of international trade and investment means it does 
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so in a markedly different fashion to its internal counterpart. The steps taken externally go some way 

to aligning the frameworks’ treatment of public services. However, the efficacy of such steps is limited 

by the external tools with which the EU is presented. Overall, the argument advanced is that the 

external framework is less sensitive to member states’ public services, more rigid in its application 

and less flexible to change.  

(d) What do the EU’s trade and investment agreements mean practically for public services?  

The final question is what practical significance EU agreements will have for public services. This 

requires consideration of the various enforcement mechanisms found in the EU’s agreement together 

with their accompanying legal effects. Identifiable in the EU’s agreements are both state and individ-

ual enforcement mechanisms. The former may take the form of either diplomatic or state-state dis-

pute settlement. The latter refers to the EU’s recent inclusion investor-state dispute settlement which 

allows individual investors to enforce an agreement’s provisions. Both forms of enforcement may be 

used to challenge national public service measures. That said, the EU has in its new trade and invest-

ment agreements followed strictly a policy of no-direct effect. While the method in which it does so 

varies, its intention is to prevent the direct effect of either an agreement’s rules or an enforcement 

decision taken thereunder. This does not stop the agreements having indirect effects. However, it is 

argued this leaves the EU with considerable wriggle room to determine what the internal legal effect 

will be.  

 

1.4. Structure and methodology  

The thesis adopts a structure of six main chapters that are bookended by this introduction and a conclu-

sion. A doctrinal legal methodology is used to examine the EU’s external approach to public services. 

This makes use of relevant international agreements, related judgments and opinions, official institutional 

documents as well as secondary legal materials. The precise methodological approach of each chapter 

varies and is explained below.  

Chapter 2 addresses the first of the above questions. Its methodology is based on the identification of 

two variables, public services systems and the model of international trade and investment which they 

interact with. The chapter begins with the first variable, the concept of public services, and moves on to 

introduce different examples of healthcare and education systems of provision. The choice of the two 

sectors is justified as both are closely associated with public services and seen as vulnerable to the EU’s 

trade and investment policy. Thereafter, it introduces the second variable, which is represented by two 

models of international trade and investment: the GATS and NAFTA. The disciplines, application meth-

ods and public service impact of each are then examined. Having identified its two variables, it considers 
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the extent to which either model creates tension with the identified public services systems. This takes 

place across three axes comprising delivery, funding and regulation. The final portion of chapter consid-

ers how each resolves the tension by creating space for public services through the use of exceptions, 

derogations and judicial accommodation.  

The purpose of Chapter 3 is to provide an answer to the second of our abovenoted questions. In doing 

so, it introduces the EU into the trade and investment equation. It starts with a discussion of the CCP 

after which it takes a current snapshot of the EU’s trade and investment policy, the chapter proceeds to 

discuss the competing values guiding its development, of which public services are one. Methodologi-

cally, this entails an examination of the EU treaties and secondary law together with their prevailing 

interpretations. As a consequence, the EU is mandated to accommodate public services in such agree-

ments. The remainder of the chapter is dedicated to determining how far this obligation is to extend. As 

the CCP itself is silent on this question, this is resolved through consideration of the principle of coher-

ence. The use of coherence is justified by consideration of what other principles of EU external relations 

are available. While these alternatives may be helpful in determining how the EU’s external public service 

obligation should be effected, they provide few answers on its substance. In contrast, coherence as a 

principle is demonstrated as a suitable mechanism to answer the chapter’s principal question. 

Chapters 4 to 6 tackle the challenging question of whether the EU’s agreements adequately accommodate 

public services. As noted above, the apparatus used to provide an answer is a coherency assessment. This 

presents a number of methodological challenges. The first is what constitutes either framework. While 

the internal framework is identified easily as constituting its internal market, the external framework’s 

constitution is less obvious. The EU maintains an expansive collection of international agreements. It is 

beyond the scope of a single to thesis to examine every one of these. Instead, the snapshot of agreements, 

outlined in Chapter 3, is taken as a representative sample. The second challenge is to establish which of 

their rules of either framework should be compared. From Chapter 2 it is clear that the external rules 

most relevant to public services are those related to services, establishment and capital. This is not to say 

other external rules are of no relevance. However, it is beyond the thesis’ scope to consider each of these. 

Accordingly, it focuses on those of greatest impact on public services. The natural internal comparators 

are the internal market’s freedoms for services, establishment and capital.  

The rules of either framework are compared across three junctures: scope, form and application of dis-

ciplines and exceptions. The first is addressed in Chapter 4 which shows the scope of the two frameworks 

differ significantly in relation to services and investments. What is observed is that the scope of internal 

market has a broad scope capable of covering a wide variety of public service measures. This is established 

both materially but also in relation to the public services sectors of healthcare and education services. 

Chapter 5 proceeds to consider the specific disciplines of the external framework, which were previously 
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introduced in Chapter 2. The EU’s external disciplines, in terms of their form and application, have been 

tailored significantly to account for public services. This is highlighted further when compared with their 

internal comparators. The public service effect of the two frameworks is then tested. Finally, Chapter 6 

considers the extent to which the two framework create policy space for public services using their ex-

ceptions, justified derogations and other techniques. Here, a marked divergence between the two frame-

works is the internal’s open-ended public interest justifications, which introduces a element of flexibility 

not found externally.  

Having considered the major differences between the two, Chapter 7 asks what this practically means for 

public services. It does so by examining the extent to which the EU weaponises the trade and investment 

rules contained in such agreements through international dispute settlement. In this endeavour, a three-

pronged analysis is undertaken. Firstly, the various dispute settlement mechanisms, diplomatic, state-

state and investor-state, contained in the EU's agreements are mapped out. Secondly, the direct legal ef-

fects of decisions stemming from such bodies are considered. And, thirdly, the possible indirect effects 

of those decisions are assessed. The analysis reveals that more than anything, the EU has limited the 

possible impact of its newer agreements by adopting an explicit no-direct effect policy. Whilst there are 

limitations to this policy, it prevents direct legal challenge of public service violations. That said, other 

indirect legal effects may arise which means there is at least some impact in the end. The main conclusions 

of the thesis are set out in Chapter 8. It is clear that by accepting the language of international economic 

law in its trade and investment agreements the EU has adopted an approach notably different to its own 

internal approach. Some would say this spells disaster for the future of public services. The main findings 

of this thesis suggest this view is misplaced. Rather, it demonstrates the specific steps taken by the EU 

to tailor its international trade and investment agreements for public services. That said, there are plenty 

of holes in the EU’s current approach.  
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2 

Reframing the debate:  

public services and international economic law 

 

2.1. Introduction 

This chapter’s title implies that there is something amiss with the current framing of how public services 

and international economic law interact with one another. The common narrative is that public services 

are automatically threatened by trade and investment agreements, which can result in quickly raised 

tempers.16 An equally common tale is that international trade and investment rules exist in a state of 

constant tension with public services.17 However, black and white accounts such as these are inaccurate. 

They respond to a complex problem, how the rules of international trade and investment affect and 

impinge upon the provision of public services, with an explanation that is ‘neat, plausible and wrong’.18 

It is true that international trade and investment rules can and will continue to conflict with the provision 

of public services. Such waters are already well-charted by the current academic literature.19 And yet how 

the two interact is more nuanced than widely understood or appreciated.  

This thesis’ departure point is to reframe the current debate in a way that adds a measure of realism. To 

this end, it argues that the debate should be viewed through the lens of two variables: (1) the system of 

public service provision and (2) the model of trade or investment with which it interacts. This chapter 

deconstructs each variable before considering how they may interact with one another. The resulting 

picture is not a binary relationship but rather one of degrees; the extent to which the two conflict depends 

on the nature of either variable. With reference to the broader aims of the thesis, reframing the debate in 

                                                 
16  In Britain, tempers quickly flared when it was suggested that its National Health Services (‘NHS’) may be affected by the 

Transatlantic Trade and Investment Partnership (‘TTIP’). Examples include Ben Quinn, ‘TTIP deal poses ‘real and 
serious risk’ to NHS, says leading QC’, The Guardian (London, 22 February 2016) 
<https://www.theguardian.com/business/2016/feb/22/ttip-deal-real-serious-risk-nhs-leading-qc> accessed 23 June 
2019; Hazel Sheffield, ‘The truth about TTIP and the NHS’, The Independent (London, 26 April 2016) 
<https://www.independent.co.uk/news/business/news/ttip-nhs-privatisation-jeremy-hunt-junior-doctors-strike-
obama-isds-a7001691.html> accessed 23 June 2019; and, Sarah Neville, ‘Trojan horse or inflated threat – what does TTIP 
mean for the NHS?’, Financial Times (London, 16 May 2016) <https://www.ft.com/content/1e6d242e-fb26-11e5-8f41-
df5bda8beb40> accessed 23 June 2019. 

17  ‘Fast Track for Trade Deals Would Expand Privatization of Public Services’ (Stop the TPP, 2017) <http://files.cwa-
union.org/national/issues/PolicyIssues/Trade/TPPFactSheets2015/TPP-PUBLIC-SECTOR.pdf> accessed 28 
January 2019.   

18  Henry Louis Mencken, A Mencken Chrestomathy (First Vintage Books, 1982), 443. 

19  Markus Krajewski, ‘Public Services and Trade Liberalization: Mapping the Legal Framework’, (2003) 6(2) Journal of 
International Economic Law 341; Rudolf Adlung, ‘Public Services and the GATS’, (2006) 9(2) Journal of International Economic 
Law 455; and, Amadeo Arena, ‘Revisiting the Impact of GATS on Public Services’, in Markus Krajewski (ed.), Services of 
General Interest Beyond the Single Market: External and International Law Dimensions (T.M.C. Asser Press, 2015), 40. 

https://www.theguardian.com/business/2016/feb/22/ttip-deal-real-serious-risk-nhs-leading-qc
https://www.independent.co.uk/news/business/news/ttip-nhs-privatisation-jeremy-hunt-junior-doctors-strike-obama-isds-a7001691.html
https://www.independent.co.uk/news/business/news/ttip-nhs-privatisation-jeremy-hunt-junior-doctors-strike-obama-isds-a7001691.html
https://www.ft.com/content/1e6d242e-fb26-11e5-8f41-df5bda8beb40
https://www.ft.com/content/1e6d242e-fb26-11e5-8f41-df5bda8beb40
http://files.cwa-union.org/national/issues/PolicyIssues/Trade/TPPFactSheets2015/TPP-PUBLIC-SECTOR.pdf
http://files.cwa-union.org/national/issues/PolicyIssues/Trade/TPPFactSheets2015/TPP-PUBLIC-SECTOR.pdf
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this way provides a useful foundation for examining how the EU’s trade and investment agreements 

impact its member states’ public services. 

This initial chapter’s argument is made in four steps. Section 2.2 begins by examining the nature of public 

services, the rationales which underpin them and their primary characteristics. Thereafter, it introduces 

the first variable by identifying the public service systems found in European healthcare and education 

sectors. The reason for selection of these sectors is that public services are typically associated with them 

and tensions are often felt with international trade and investment rules. 20  The second variable is 

considered in section 2.3. The two models of trade and investment examined are the WTO’s GATS and 

the NAFTA.21 While the two serve as the most common international models of each22 , they are 

distinguished from each other in terms of their aims, structure and disciplines as well as their possible 

public services impact. To demonstrate the latter, abstract and purely hypothetical examples are used.   

The bulk of analysis is undertaken in section 2.4 where the two variables are put together. Across three 

points, delivery, funding and regulation, we examine the extent of tension that different public systems 

produce when interacting with alternative models of trade and investment. The final step, in section 2.5, 

is to consider what mechanisms the considered models provide for resolving the tensions created. The 

preliminary findings of the chapter are then summarised in section 2.6. 

 

2.2. Public services  

2.2.1.  What are public services? 

Public services are in the eye of the beholder. What constitutes a public service depends on the lens 

through which it is viewed. Public services will fluctuate across geography and time according to the 

                                                 
20  Within discussions of public services and international trade and investment, education and healthcare are frequently 

cited as sectors particularly vulnerable and have stimulated extensive debate. For illustrative purposes, see Pierre Sauvé, 
‘Trade, Education and the GATS: What’s In, What’s Out, What’s All the Fuss About?’ (Paper prepared for the 
OECD/US Forum on Trade in Educational Services, Paris, 23-24 May 2002) <http://www.oecd.org/education/skills-
beyond-school/2088515.pdf> accessed 23 June 2019; Sarah Sexton, ‘Trading Health Care Away? GATS, Public Services 
and Privatisation’ (Corner House Briefing Paper, Briefing 23, 2001) < http://cornerhouse.icaap.org/briefings/23.html> 
accessed 23 June 2019; and, Bryan Mercurio, ‘International investment agreements and public health: neutralizing a threat 
through treaty drafting’, (2014) 92 Bulletin of the World Health Organization 520. 

21  It should be noted that the NAFTA is to be superseded by the USMCA. The latter was signed on 30 November 2018 
and requires domestic ratification by each of the parties. It will reform its predecessor in a number of key areas: rules of 
origin, labour standards, the settlement of antidumping and countervailing duty disputes and, most importantly, the future 
of its investor-state dispute settlement mechanism. That said, and for the purpose of this chapter, the primary rules for 
trade in services and investments of the NAFTA are left largely intact. Accordingly, it will remain the focus of this chapter.   

22  Patrice Latrille and Juneyoung Lee, ‘Services rules in regional trade agreements: how diverse and how creative as 
compared to the GATS multilateral rules?’, (2012) World Trade Organization: Economic Research and Statistics Division, 
Staff Working Paper ERSD-2012-19, 1 <https://www.wto.org/english/res_e/reser_e/ersd201219_e.htm> accessed 23 
June 2019; Marie-France Houde, Akshay Kolse-Patil and Sébastien Miroudot, ‘The interaction between investment and 
services chapters in Regional Trade Agreements: Key Findings’, (2008) OECD Trade Policy Working Paper No. 55, 242 
<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=com/daf/inv/td(2006
)40/final> accessed 23 June 2019. 

http://www.oecd.org/education/skills-beyond-school/2088515.pdf
http://www.oecd.org/education/skills-beyond-school/2088515.pdf
http://cornerhouse.icaap.org/briefings/23.html
https://www.wto.org/english/res_e/reser_e/ersd201219_e.htm
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=com/daf/inv/td(2006)40/final
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=com/daf/inv/td(2006)40/final
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needs and priorities of a society and its constituents.23 What is deemed necessary varies considerably   

from place to place. An obvious example are varying global attitudes to healthcare. In Europe, it is 

widely considered a societal need and is generally provided in some form or another publicly. 

Conversely, the USA, despite considerable wrangling, continues not to do so. The identification of a 

need as sufficiently important as to require provision by public means necessarily implies a collective 

benefit. Decisions in this regard are typically undertaken by democratically elected institutions (on behalf 

of their constituents) and, consequently, can be distinguished from other market-based services. But as 

society evolves over time so will its needs and what it considers a public service. Consequently, there is 

no universal definition of a public service. Today, we may consider the police and national defence as 

obvious examples but tomorrow it is likely that something else will take their place. For instance, it is 

not beyond the realms of possibility to imagine universal access to free Wi-Fi as a future public.24 Since 

there is no overarching definition, it is more helpful to ask why public services differ from other services?  

There are particular characteristics of public services which distinguish them from other services, 

namely, the aims and rationales underpinning them. A frequently invoked rationale, albeit a narrow one, 

is to classify a service as a public service on the basis of the entity responsible for its provision or the 

sector in which it operates.25 In this case, the rationale is that certain services are inherently within the 

public sphere, for instance those activities considered traditional attributes of state sovereignty.26 In light 

of the above, this sectoral approach to public services is too rigid by half. In particular, it sets too firmly 

the boundaries of what constitutes a public service and would exclude future societal developments 

from its coverage. Under this rationale and its accompanying rigidity, our earlier hypothetical example 

of universal Wi-Fi that is free at the point of use could not be considered a public service. Such a 

rationale is therefore unable to evolve as society does so.  

A more accommodating rationale is one that is functional. Here, it is the public aim or function that 

distinguishes public services from other services.27 It is the pursuit of the societal aim and its associated 

collective benefits which distinguishes it from other services. This justifies treating the public service 

differently from other services. An illustrative example is a subsidised telecommunication network. 

Some obvious societal benefits that could ensue from such a service are a better connected population 

as well as reduced operational costs for businesses, particularly those based rurally. It is the public aim 

                                                 
23  Léon Duguit, Law in the Modern State (Allen & Irwin, 1921), 48. 

24   Especially given recent EU proposals, see Commission, ‘Proposal for a Regulation of the European Parliament and of 
the Council amending Regulations (EU) No 1316/2013 and, (EU) No 283/2014 as regards the promotion of Internet 
connectivity in local communities’, COM (2016) 0589 final.  

25   Carol Harlow, ‘Public Service, Market Ideology, and Citizenship’, in Mark Freedland and Silvanna Sciarra (eds.), Public 
Services and Citizenship in European Law: Public and Labour Law Perspectives (Oxford University Press, 1998), 49-50. 

26   Such as defence, justice, foreign affairs, or policing. For a more detailed discussion see Prosser, above n 8, at 99. 

27   Elisenda Malaret Garcia, ‘Public Service, Public Services, Public Functions, and Guarantees of the Rights of Citizens: 
Unchanging Needs in a Changed Context’, in Freedland and Sciarra, above n 25, at 64. 
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that justifies the different and more favourable treatment (for example, particular regulatory 

arrangements or relief from general market rules), at least in comparison to other services, because it is 

only through such means that it can be achieved.28 In contrast to the sectoral approach, a functional 

rationale is flexible enough to capture societal changes and represent the thinking behind the majority 

of public services.  

But what constitutes a public aim? Two schools of thought are relevant. The first is based on the 

economic concept of public goods. This is a service that will not be produced privately in the free market 

due to unprofitability or because its price cannot be effectively fixed, even though it is in society’s 

interest to have the service available.29 In such situations, the state is required to intervene to ensure 

such a service is provided. The problem is they run counter to the general consensus that the market 

and private enterprise are the driving force of a successful economy.30 However, it is accepted in 

economic theory that state interventions are acceptable where there is a case of market failure because 

without intervention certain public goods will not be provided.31 On this view, public services are 

activities which pursue goals that society has an interest in having readily available but cannot be 

provided, to the extent deemed necessary, through the market and consequently require some sort of 

governmental involvement.  

The second view is based on a broader political understanding of the concept. This considers public 

services as services provided in the common or general interest. It is traceable to the common law 

doctrines of ‘common callings’32 and is comparable to the French and German doctrines of service public 

and Daseinsvorsorge.33  On this view, their provision is often linked to the fulfilment of individuals’ 

fundamental rights in that they seek to achieve a particular relatable goal, such as universal healthcare.34 

In this respect, their goals are distinguishable from private ones which justifies their special treatment.35 

Once a particular collective need is determined, intervention through the use of a public service can be 

                                                 
28   Olga Batura, Universal Service in WTO and EU Law: Liberalisation and Social Regulation in Telecommunications (T.M.C. Asser 

Press, 2015), 1.  

29  Erik Andre Andersen and Birgit Lindsnaes, ‘Public Goods – Concept, Definition and Method’ in Erik Andre Anderson 
and Birgit Lindsnaes (eds.), Towards New Global Strategies: Public Goods and Human Rights (Martinus Nijhoff Publishers, 
2007), 34-35.  

30   Joseph Stiglitz, Economics of the Public Sector (Third Edition, W. W. Norton & Company, 2000), 6.  

31   Robert Haveman, The Economics of the Public Sector (Wiley, 1976), 41. 

32  Dawn Oliver, Common Values and the Public Private Divide (Butterworths, 1999), 201-205.  

33  For a comparative overview, see Heike Schweitzer, ‘Services of General Economic Interest: European Law’s Impact on 
the Role of Markets and Member States’ in Marise Cremona (ed.), Market Integration and public services and in the European 
Union (Oxford University Press, 2011). 

34  UN Commission on Human Rights, ‘Human Rights, Trade and Investment’, (2003) Report of the High Commissioner 
for Human Rights E/CN.4/Sub.2/2003/9, 13 <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G03/148/47/PDF/G0314847.pdf?OpenElement> 23 June 2019. 

35  Garcia in Freedland and Sciarra, above n 25, at 81. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G03/148/47/PDF/G0314847.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G03/148/47/PDF/G0314847.pdf?OpenElement
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undertaken.36 This is both fact and value dependent and as such will be determined by the context of a 

specific society at a particular time. Subsequently, the aims pursued by public services constantly evolve 

as society does so because of social, cultural and political factors which vary over time.37  

Different societies will find the two schools more or less persuasive, which will determine what services 

they decide to provide publicly. While acknowledging that there is no universally accepted concept of 

public services, the various threads of the above discussion have begun to sketch the contours of a 

workable definition. It can be articulated as those services provided and regulated for non-commercial 

public interests on the basis of societal need and in a way the market cannot achieve.38 Typically, they 

are aimed at the provision of a particular service in a uniform or regulated manner that are accessible as 

free or at an affordable price.39 

2.2.2.   Diverse and discriminatory 

From the perspective of international trade and investment, public services have two important 

characteristics. The first is their three-layered diversity. As already discussed, what is considered a public 

service changes from one society to another. For example, if you ask someone from the UK what a 

public service is, the likely response will be the NHS. Alternatively, should you ask an American they 

will disagree and instead may suggest postal services.40 In addition, public services are diverse across 

time, what is a public service continuously evolves over time. Previously in the UK, rail transport was 

considered a public service: it was held in public ownership and run on a non-profit basis.41 Today, the 

majority of its services are privately operated and run for profit.42 The trends of privatisation and 

                                                 
36  Hellmut Wollmann and Gérard Marcou, ‘Introduction’, in Hellmut Wollmann and Gérard Marcou (eds.), The Provision of 

Public Services in Europe: Between State, Local Government and Market (Edward Elgar Publishing, 2010), 3. 

37  UNCTAD Secretariat, ‘Universal Access to Services’, (2006) Note by the UNCTAD Secretariat 
TD/B/COM.1/EM.30/2, 3 <https://unctad.org/en/Docs/c1em30d2_en.pdf> accessed 23 June 2019. 

38  Markus Krajewski, ‘Investment Law and Public Services: Clashes of Interests or Peaceful Coexistence’, Investment Treaty 
News (Geneva, 18 July 2012) <https://www.iisd.org/itn/2012/07/19/investment-law-and-public-services-clashes-of-
interests-or-peaceful-coexistence/> accessed 31 January 2019.  

39   Sauter, above n 8, at 11. 

40   The United States Postal Service is an independent agency of the United States government responsible for providing 
postal services in the USA and being one of the few government agencies explicitly authorised by the United States 
Constitution, Article 1:8(7).  

41  After 1947, railways in the United Kingdom were nationalised to form British Rail under the control of the British 
Transport Commission. However, and following structural change during the 1970s, it was subsequently privatised during 
the period of 1994 to 1997. For an overview, see Stephen Glaister, ‘British Rail privatisation – competition destroyed by 
politics’, (2004) Centre for the Study of Regulated Industries, CRI Occasional Paper 23, 5-8 
<http://www.bath.ac.uk/management/cri/pubpdf/Occasional_Papers/23_Glaister.pdf> accessed 23 June 2019. 

42  Following its privatisation, ownership of the rail track and infrastructure was passed to Railtrack (now Network Rail; a 
state-controlled non-profit company) with passenger services being franchised to individual private sector operators. A 
concise overview of the sector can be found in Office of Rail and Road, UK Rail Industry Financial Information 2015-16 (22 
February 2017), 7 <https://orr.gov.uk/__data/assets/pdf_file/0020/24149/uk-rail-industry-financial-information-
2015-16.pdf> accessed 23 June 2019.  

https://unctad.org/en/Docs/c1em30d2_en.pdf
https://www.iisd.org/itn/2012/07/19/investment-law-and-public-services-clashes-of-interests-or-peaceful-coexistence/
https://www.iisd.org/itn/2012/07/19/investment-law-and-public-services-clashes-of-interests-or-peaceful-coexistence/
http://www.bath.ac.uk/management/cri/pubpdf/Occasional_Papers/23_Glaister.pdf
https://orr.gov.uk/__data/assets/pdf_file/0020/24149/uk-rail-industry-financial-information-2015-16.pdf
https://orr.gov.uk/__data/assets/pdf_file/0020/24149/uk-rail-industry-financial-information-2015-16.pdf
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deregulation of public services since the 1980s, which have been felt to different degrees across Europe, 

exemplify this evolution.43 Finally, how a society chooses to provide a public service will depend on its 

culture, history and priorities. Most European societies consider healthcare a public service but choose 

to provide it in very different ways: Germany uses a model of social-insurance while Sweden uses a 

more centralised system of provision involving more direct state involvement.44 A public service does 

not need to be publicly-owned or operated and are often provided by private entities.45 Nonetheless, 

the provision of such services remain public so long as their goals, activities and responsibilities continue 

to be in the public interest and it is the government which is ultimately responsible for their provision. 

Provided this link continues between the government together with its public aims and the activity in 

question, it can be viewed as a public service (even where the latter is performed by private entities). 

The second characteristic is the discriminatory consequences of their provision. As outlined, the aims 

of public services are such that they justify different treatment as compared to other services.  Normally, 

this will require some sort of ‘exceptional regime’ that provides them with special treatment or 

exemption from the general law.46 This is because the supply of such services on normal terms would 

be inefficient (at higher or uncompetitive rates) or not at all. The extent of special treatment given to a 

service will directly affect their need to comply with general marketplace rules. However, conferring a 

privilege on a particular service automatically disadvantages all other similar services that are not entitled 

to that privilege. This is not to say that public services themselves discriminate against other services. 

Rather, the point is that a consequence of the conditions necessary for their provision, whether as a 

result of exception from the general rules or specific assistance granted to them, is that similar services 

in the same economic sector will be treated less favourably. And in practice, due to the strong societal 

role of public services, those providers given special treatment are typically domestic ones.  

2.2.3.   Systems of provision: healthcare and education 

It is clear that public services are not ‘frozen landscapes’.47 Not all societies provide the same service 

publicly, at the same time or in the same way. Each society will organise the provision of their public 

services differently. The organisational arrangements implemented will reflect the principles and 

historical background of the society in question and the services it chooses to prioritise as public. The 

                                                 
43  For an overview of this process, see Antenor Hallo de Wolf, Reconciling Privatization with Human Rights (Intersentia, 2012). 

44  The former adopting what is commonly known as a Bismarck-type system and the latter a Beveridge-type. The different 
European systems of healthcare are dealt with in detail below in Section 2.4.2.  

45  Marise Cremona, ‘Introduction’, in Cremona, above n 33, at 3. 

46  Garcia in Freedland and Sciarra, above n 25, at 66. 

47  As is the case with welfare states in general, see Silja Häusermann, ‘The Politics of Old and New Social Policies’, in 
Giuliano Bonoli and David Natali (eds.), The Politics of the New Welfare State (Oxford University Press, 2012), 111. 
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extent to which either of the above-noted rationales are found persuasive will influence the type of 

organisation arrangements adopted. In turn, this will determine the extent to which the public service is 

discriminatory vis-à-vis other services.  

Within discussions of the welfare state, multiple systems of provision have been identified that cluster 

around similar principles.48 Whilst serving multiple functions49, the overarching aim of a ‘welfare state’ 

can be said to be one that secures some basic modicum of welfare for its citizens who might otherwise 

lack the basic necessities required for their effective functioning within a community.50 The different 

systems are distinguished from one another on the basis of their organisational arrangements and the 

varying levels of market and state led forces within each. For instance, a liberal welfare state can be 

expected to have a lower degree of state intervention than a socio-democratic welfare state. Ultimately, 

general classifications of welfare states are overly broad for this chapter’s purpose. That said, this is a 

useful approach in charting levels of state involvement found in the organisational arrangements of 

different forms of public service provision.  

The thesis will focus on the sectors of healthcare and education. Limiting its scope to these sectors only 

does leave it open to the charge that it should also consider more ‘classical’ public services, such as water 

and energy supply, waste management and public transport services. However, there are several 

important justifications for restricting its enquiry. Firstly, it is within these sectors that public services are 

most closely associated due to the specific characteristics and societal importance.51 Secondly, it is public 

services provided in these sectors, particularly health, which have been considered at highest risk from 

EU trade and investment agreements. A partial explanation for this concern is the importance of such 

services in the socio-economic life of EU citizens. It is important to note that concerns expressed in 

relation to both sectors have prompted the EU to emphasise its efforts to accommodate public services 

in its trade and investment agreements. Thirdly, a diverse range of organisational models can be identified 

                                                 
48  For example, Richard Morris Titmuss identifies three different forms of welfare state which includes the residual model, 

the industrial-achievement-performance model and the institutional redistributive model, in Commitment to Welfare (Allen 
& Irwin, 1976). In contrast, Gøsta Esping-Andersen identifies the ‘liberal’ welfare state, the ‘corporatist’ welfare state and 
the ‘socio-democratic’ regime, in The Three Worlds of Welfare Capitalism (Princeton University Press, 1990), 19. More 
recently, Stephan Liebfried further expanded classifications of welfare states to encompass the Scandinavian welfare 
states, the ‘Bismarck’ countries, the Anglo-Saxon countries and the ‘Latin Rim’ countries, in ‘Towards a European welfare 
state?’, in Catherine Jones (ed.), New perspectives on the welfare state (Routledge, 1993), 133.  

49  Though beyond the focus of this chapter, welfare states can be ascribed three functions: social investment, social 
protection and stabilisation of the economy, see Commission, ‘Towards Social Investment for Growth and Cohesion – 
including implementing the European Social Fund 2014-2020’, COM (2013) 083 final, 3.  

50  Robert E. Goodin and Deborah Mitchell, ‘Foundations of the welfare state: an overview’, in Robert E. Goodin and 
Deborah Mitchell (eds.), The foundations of welfare state (Edwards Elgar Publishing, 2000).  

51   Both healthcare and education are generally considered to be universal services and exhibit characteristics of market 
failure, see Laura Nistor, Public Services and the European Union: Healthcare, Health Insurance and Education Services (T.M.C. 
Asser Press, 2011), 33.  
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in both sectors. Accordingly, and no less than other public service sectors, they provide useful analytical 

tools when considering the impact of international trade and investment agreements on public services. 

Finally, it is beyond the scope of a single thesis to examine effectively every public service sector. Against 

this backdrop, limiting the analysis of the thesis is both justified and necessary. 

Healthcare is taken to cover systems that both deliver care and medical services (hospitals, physicians’ 

practices and clinics), arrange for the financing of care (governments, agencies, state, local communities, 

and private insurance companies) and relevant regulatory arrangements.52 Conversely, education, perhaps 

more so than healthcare, tends to reflect a society’s historical, social, economic and religious evolution. 

Each country will have a different ideological underpinning to its system that produces a wide variety of 

organisational systems. Here, it is taken to refer to systems providing education services to different age 

groups as classified by UNESCO’s International Standards Classification of Education (“ISCE”).53  

In these sectors, it has been noted that the main differences between the systems of public service 

provision is their delivery and funding arrangements.54 ‘Delivery’ refers to the entity that is charged with 

providing the public service in question: public, private or neither. ‘Funding’ refers to how that service is 

financed: by the state or by way of general taxation, through private finance or by a country’s citizens 

and residents through individual contributions. An assessment based solely on these two elements does 

however, fail to account for the regulatory aspects of public services. In this context, regulation should 

be understood as ‘the process of influencing, controlling and guiding economic actors or other private 

activities which impacts on others through various governmental policies and measures.’55 This produces 

a tripartite overview of public service systems based on their: (1) delivery, (2) funding and (3) regulation.56 

The benefit of such an approach is that it both captures the complexity of different public service systems. 

It is across these points of public service provision, in the sectors of healthcare and education, we examine 

the tensions they raise with international trade and investment agreements.  

                                                 
52  Jill Quadagno, ‘Institutions, interest groups, and ideology an agenda for the sociology of healthcare reform’, (2010) 51(2) 

Journal of Health and Social Behaviour 125, 126.  

53  UNESCO, International Standard Classification of Education, Institute for Statistics (UNESCO Institute for Statistics, 2012).  

54   Nistor, above n 51, at 20.  

55  Markus Krajewski, National Regulation and Trade Liberalization in Services: The Legal Impact of the General Agreement on Trade in 
Services (GATS) on National Regulatory Autonomy (Kluwer Law International, 2003), 4; along similar lines, see Michael 
Reagan, Regulation – The Politics of Policy (Little Brown & Company, 1987), 15.  

56  Similar distinctions have been made in Joseph Stiglitz, above n 30, at 27; John Braithwaite, ‘Neoliberalism or Regulatory 
Capitalism’, (2005) Social Science Research Network RegNet Occasional Paper ID 875789, 1. The same distinction has 
also been made specifically within the context of healthcare, see Richard Freeman, The politics of health in Europe 
(Manchester University Press, 2000), 1; Heinz Rothgang, ‘The changing role of the state in healthcare systems’, (2005) 
13(1) European Review 187, 189; and, Claus Wendt, Lorraine Frisina and Heinz Rothgang, ‘Health System Types: A 
Conceptual Framework for Comparison’, (2009) 43(1) Social Policy & Administration 70, 71.  
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Comparative overviews of healthcare57 and education58 systems are plentiful. In the case of healthcare, 

there are two main systems of healthcare and a third, less common, system previously identifiable in 

Europe. These are the Semashko, Beveridge and Bismarck, each of which differ significantly in terms of 

their arrangements for delivery, funding and regulation.59 That said, although these systems represent 

useful intellectual tools they only represent ideal-types with reality being defined less clearly. 60  In 

education, an alternative approach is required because such ideal-types do not exist and systems tend to 

be less integrated. A useful approach is to distinguish systems by reference to their organisational 

arrangements across primary, secondary and tertiary education.  

In comparing these systems in both sectors, what is observable is that the nature of public service 

provision changes regarding the state’s level of involvement. This influences the level of market forces 

present and the extent to which foreign service-providers can operate within them. Such variances in 

organisational arrangements has direct implications for the extent to which the rules of international trade 

and investment will apply. This chapter will delve deeper into this in section 2.4. Before doing so, it 

introduces its second variable: the model of trade or investment agreement with which a system of public 

service interacts. 

 

2.3.   International trade and investment 

2.3.1.   Models of trade and investment 

At the outset, it is necessary to distinguish international trade from international investment law. Often, 

the two are conflated and confused because free trade agreements contain specific investment chapters, 

                                                 
57  OECD, Financing and delivering healthcare: A Comparative Analysis of OECD Countries (OECD Social Policy Studies, 1987); 

Norbert Lameire, P. Joffe and M. Wiedemann, ‘Healthcare systems – an international review: an overview’, (1999) 
14(Suppl 6) Nephrology Dialysis Transplantation 3; Viola Burau and Robert H. Blank, ‘Comparing Health Policy: An 
Assessment of Typologies of Health Systems’, (2006) 8(1) Journal of Comparative Policy Analysis 63; and, Claus Wendt, 
‘Mapping European healthcare systems: a comparative analysis of financing, service provision and access to healthcare’, 
(2009) 19(5) Journal of European Social Policy 432.  

58  Nell P. Eurich, Systems of Higher Education in Twelve Countries: A Comparative View (Praeger, 1981), 28-41; Dimitris Mattheou, 
‘Changing Educational Landscapes: An Introduction’, in Dimitris Mattheou (ed.), Changing Educational Landscapes: 
Educational Policies, Schooling Systems and Higher Education – a Comparative Perspective (Springer, 2010), 1-17; and, Harry F. de 
Boer, Jürgen Enders and Uwe Schimank, ‘Comparing Higher Education Governance in Four European Countries’, in 
Nils C. Soguel and Pierre Jaccard (eds.), Governance and Performance in Education Systems (Springer, 2008), 35-54. 

59  Named after their respective founder: first minister of health of the USSR, Nikolai Semashko; British economist and 
social reformer, William Beveridge; and, former German Chancellor, Otto von Bismarck. For an example of this 
classification, see Jason Beckfield, Sigrun Olafsdottir and Benjamin Sosnaud, ‘Healthcare Systems in Comparative 
Perspective: Clarification, Convergence, Institutions, Inequalities and Five Missed Turns’, (2013) 39 Annual Review of 
Sociology 127, 130. 

60  Michael Moran, ‘Understanding the welfare state: the case of healthcare’, (2000) 2(2) British Journal of Politics and International 
Relations 135, 141. 
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an early example being the NAFTA.61 This trend continues to be observed in younger preferential trade 

agreements such as the TPP, CETA and the now dormant TTIP.62 The fact that the two are increasingly 

being merged has given rise to overlapping legal regimes that can influence the development of one 

another.63 Although both bodies of law fall within the broader field of international economic law and 

share the common origin of protecting foreign aliens, careless conflations mask the important differences 

that exist between the two. This section will briefly highlight the primary distinctions of the two64 before 

considering our two models: the GATS and NAFTA. Thereafter, the disciplines of each together with 

their public services impact will be discussed. 

Principally, international trade law concerns the buying and selling of goods and services produced in 

one country to another country. The underlying rationale is that greater integration leads to increased 

trade which, in turn, will result in overall welfare-enhancement.65 Its intellectual foundation is the theory 

of comparative advantage. This argues that the benefits generated by each country naturally devoting its 

capital and labour to that which is most beneficial to them leads to the most efficient allocation of 

labour. 66  To the consternation of some, this continues to be the predominant justification for 

international trade.67 The story often told is that free trade, as currently thought of, began with the repeal 

of the British Corn Laws in 1846 and was followed by a number of early free trade agreements, which 

                                                 
61  For the EU, this combination may have reached its apex for reasons discussed in the following chapter.  

62  Sergio Puig, ‘The Merging of International Trade and Investment Law’, (2015) 33(1) Berkeley Journal of International Law 1, 
6. The trend towards the convergence has been addressed thoroughly in academic literature, see Jürgen Kurtz, The WTO 
and International Investment Law: Converging Systems (Cambridge University Press, 2012), and Roger P. Alford, ‘The Conver-
gence of International Trade and Investment Arbitration’, (2013) 12 Santa Clara Journal of International Law 35.  

63  An outline of some of the instances where international trade law has been in investor-state arbitrations is in Anthea 
Roberts, ‘Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System’, (2013) 107(1) American Jour-
nal of International Law 45, 51-52. A particularly critical analysis is found in Jürgen Kurtz, ‘The Use and Abuse of WTO 
Law in Investor-State Arbitration: Competition and Its Discontents’, (2009) 20(3) European Journal of International Law 749. 

64  This is not purported to be an exhaustive account. For more thorough comparisons, see Giorgio Sacerdoti, ‘Trade and 
Investment Law: Institutional Differences and Substantive Similarities’, (2014) 9(1) Jerusalem Review of Legal Studies 1, and 
Chios Carmody, ‘Obligations versus Rights: Substantive Differences Between WTO and International Investment Law’, 
(2017) 12(1) Asian Journal of WTO & International Health Law and Policy 75.  

65  For an overview of economic integration theory, see Alfred Tovias, ‘A Survey of the Theory of Economic Integration’, 
(1991) 15(1) Journal of European Integration 5. 

66  Originally articulated in David Ricardo, On the Principles of Political Economy and Taxation (Cambridge University Press, 
1983), 133-134. Ricardo went beyond Adam Smith’s theory of absolute advantage, which argued countries could mutually 
benefit from international exchanges of goods in which they specialise, by making the broader case that countries without 
an absolute will still benefit from international trade by specialising in the production of goods in which their comparative 
advantage is greatest. For discussion, see Michael Trebilcock, Robert Howse and Antonia Eliason, The regulation of 
international trade (Fourth Edition, Routledge, 2013), 3-6.  

67  A chief criticism of continued reliance on the theory of comparative advantage are that it is does not in fact create ‘level 
playing field’ as purported and as such hinders the economic advancement of developing countries, see Carmen Gonzalez, 
‘Deconstructing the Mythology of Free Trade: Critical Reflections on Comparative Advantage’, (2006) 17 Berkeley La 
Raza Law Journal 65. An alternative line of criticism is that comparative advantage, as articulated by Ricardo, is unsuited 
to a time where the rise of global value chains has fundamentally changed the way in which goods are produced, see 
Richard Baldwin, ‘Global supply chains: why they emerged, why they matter, and where they are going’, in Deborah K. 
Elms and Patrick Low (eds.), Global value chains in a changing world (WTO Secretariat, 2013), 13. 
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marked the end of the previous international consensus in favour of mercantilism.68 Today, international 

trade is governed by the WTO’s multilateral treaties (along with a smaller number of plurilateral treaties). 

Initiated through adoption of the GATT, which established an international framework for trade in 

goods, it would take the multilateral system 47 years of negotiations, culminating in the conclusion of 

the Uruguay Round and establishment of the WTO, before it finally brought services into the fold.69  

The stalling of subsequent Doha Round negotiations has prompted a rise in members’ use of regional 

and bilateral trade agreements.70 Nevertheless, the primary objectives of the various trade instruments, 

bilateral, plurilateral or multilateral, are twofold. Firstly, the protection of their negotiated levels of 

liberalisation, whether these are tariff concessions or specific commitments, from unjustified 

discrimination and unreasonable limitations. Secondly, to advance further trade liberalisation by 

facilitating continued negotiations between states. 71  The nature of this process is reciprocal and 

incremental with tit-for-tat negotiations gradually producing higher levels of national market 

liberalisation. Disputes arising from a party failing to meet is commitments or agreed standards, are to 

be resolved through state-state arbitration.72 If successful in establishing a trade infringement, a country 

may be authorised to respond by withdrawing or suspending previously granted concessions or 

commitments. 

The story of international investment law is somewhat different. Its beginnings are arguably the signing 

of the Jay Treaty between Great Britain and the United States in 1794.73 That said, the current plethora 

                                                 
68  Markus Lampe, ‘Explaining nineteenth-century bilateralism: economic and political determinants of the Cobden–Cheva-

lier network’, (2001) 64(2) Economic History Review 644, 644-646. Although others dispute versions of history that go along 
such lines, see Ha-Joon Chang, ‘Kicking Away the Ladder: The “Real” History of Free Trade’, Foreign Policy in Focus 
(Washington, 30 December 2003) <https://fpif.org/kicking_away_the_ladder_the_real_history_of_free_trade/> ac-
cessed 18 January 2019.  

69  An extremely detailed account of the road from the GATT 1947 to WTO is found in Petros C. Mavroidis, The Regulation 
of International Trade (MIT Press, 2016), 1-72. 

70  As of January 2019, it was reported that 291 such agreements were in force, see ‘Regional Trade Agreements: Facts and 
Figures’ (World Trade Organization, 2019) <https://www.wto.org/english/tratop_e/region_e/region_e.htm> accessed 
17 January 2019. Increasingly, world trade is conducted on the terms of these agreements as opposed to those of the 
multilateral regime, see UNCTAD, ‘Evolution of the international trading system and its trends from a development 
perspective’, (2017) Trade and Development Board: Sixty-fourth session, 12 <https://unctad.org/meetings/en/Ses-
sionalDocuments/tdb64d5_en.pdf> accessed 23 June 2019. 

71  GATS, Article XIX(1); NAFTA, Article 1208.  

72  Both the WTO and NAFTA resolve disputes concerning trade in goods and services by way of state-state dispute reso-
lution, respectively, see WTO, Annex 2: Understanding on rules and procedures governing the settlement of disputes, 
Article 1 and NAFTA, Chapter 20.  

73  The Jay Treaty’s purpose was to resolve claims of British and American investors arising from the American War of 
Independence, see O. Thomas Johnson Jr and Jonathan Gimblett, ‘From Gunboats to BITs: the Evolution of Modern 
International Investment Law’, in Karl Sauvant (ed.), Yearbook on International Investment Law and Policy (Oxford University 
Press, 2011), 90. 

https://fpif.org/kicking_away_the_ladder_the_real_history_of_free_trade/
https://www.wto.org/english/tratop_e/region_e/region_e.htm
https://unctad.org/meetings/en/SessionalDocuments/tdb64d5_en.pdf
https://unctad.org/meetings/en/SessionalDocuments/tdb64d5_en.pdf
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of BITs and international agreements containing investment provisions stem from the 1960s. 74 

Originally intended to address investor anxiety during the time of decolonisation75, the growth of BITs 

has been less deliberate than that of international trade with more developed economies concluding 

them in an unstructured and distinctly bilateral fashion.76 A substantive difference is the raison d’être of 

the discipline: to set acceptable standards of behaviour for the unilateral conduct of a host state 

regarding its treatment of foreign investment.77 Contrary to the reciprocity observed in international 

trade, the bargain struck is between the host state, who relinquishes a portion of sovereignty, in exchange 

for the chance to attract increased foreign investment. A typical example involves an international 

investor establishing a factory in a foreign country to supply a market or acquiring the rights to extract, 

exploit and export raw materials. As opposed to negotiated levels of liberalisation, what is to be 

protected is the individual foreign investor from interference or mistreatment by the host state.78 

Investment agreements ensure this by establishing standards, such as fair and equitable treatment and 

rules governing expropriation, which constrain the post-establishment treatment of foreign investors. 

Additionally, and rather than rely on their home state, investors are able to bring a claim directly against 

the host state before an ad-hoc tribunal, comparable commercial arbitration, which is empowered to 

award compensation.79 

Previously, their differences have been neatly summarised: ‘the trade regime is about overall welfare, 

efficiency, liberalization, state-to-state exchanges of market access, and trade opportunities - not 

individual rights’; alternatively, the investment regime ‘is about protection, not liberalization, and about 

individual rights, not state-to-state exchanges of market opportunities’.80 In spite of their differences, a 

                                                 
74  Currently, there are 2969 BITs in force and 383 treaties with investment provisions, see UNCTAD, ‘International Invest-

ment Agreements Navigator’ (Investment Policy Hub, 2019) <https://investmentpolicyhub.unctad.org/IIA> accessed 
16 January 2019. Schill points to the conclusion of the German-Parkistan BIT in 1962 as the starting point for the rapid 
growth in BITs and other agreements containing investment provisions, see Stephan W. Schill, ‘International Investment 
Law and Comparative Public Law—an Introduction’, in Stephan W. Schill (ed.), International Investment Law and Comparative 
Public Law (Oxford University Press, 2010), 5. 

75  Frank J. Garcia, Lindita Ciko, Apurv Gaurav and Kirrin Hough, ‘Reforming the International Investment Regime: Les-
sons from International Trade Law’,(2015) 4(1) Journal of International Economic Law 861, 866. 

76  Pauwelyn has characterised the development of international investment law as ‘organic’, ‘incremental’ and ‘decentralised’, 
see Joost Pauwelyn, ‘Rational Design or Accidental Evolution? The Emergence of International Investment Law’, in 
Zachary Douglas, Joost Pauwelyn, and Jorge E. Viñuales (eds.), The Foundations of International Investment Law: Bringing Theory 
into Practice (Oxford University Press, 2014), 11. A similar account is given in Jeswald W. Salacuse, The Law of Investment 
Treaties: Second Edition (Oxford University Press, 2015), 15-18.  

77  Rudolph Dolzer and Christoph Schreuer, Principles of International Investment Law (Second Edition, Oxford University Press, 
2012), 20.  

78  Ursula Kriebaum, ‘The Nature of Investment Disciplines’, in Douglas et al, above n 76, at 48. 

79  Markus Wagner, ‘Regulatory Space in International Trade Law and International Investment Law’, (2014) 36(1) University 
of Pennsylvania Journal of International Law 1, 13.   

80  Nicholas Di Mascio and Joost Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two 
Sides of the Same Coin?’, (2008) 102(1) American Journal of International Law 48, 54. 

https://investmentpolicyhub.unctad.org/IIA


 

 
23 

common thread, the protection of foreign entities, whether that be an individual investor or 

manufactured goods, binds the two separate strands of international economic law. We now turn to 

introduce our two models.  

The GATS took affect on 1 January 1995, precisely one year after the NAFTA. Both agreements cover 

trade in services, the former exclusively and the latter in its Chapter 12, and exemplify the main templates 

for trade in services with most other agreements following either of their approaches. They share the 

common goals of the promotion of transparency, stability and the increased liberalisation of trade in 

services.81 The most potent rules of the two are effected in different ways, which determines the degree 

to which they impact public services. That said, both are centred on the strong application of their 

disciplines which relegates other policies to the status of exemptions.82 A more fundamental difference 

is NAFTA’s Chapter 11 on investment; no equivalent exists at the multilateral level.83 Its stated objective 

is to increase substantially investment opportunities in the territories of the parties.84 The substantive 

obligations are numerous but in practice it is the rules on expropriation and fair and equitable treatment 

that create the greatest degree of tension with public services.  

Before proceeding to consider the public services impact of the two models, it is necessary to emphasise 

the systemic difference between the two models. The GATS is an Annex 1 Agreement of the WTO. 

This means that all 164 WTO members must sign it on accession. As it forms part of multilateral trading 

architecture, its scope is solely trade in services. For other issues, such as trade in goods, the WTO has 

separate agreements. Accordingly, the GATS represents a piece of a broader multilateral trading regime. 

In contrast, the NAFTA operates on the regional level. It applies only to its three members and does 

not form part of a larger trading structure. Rather, it is a standalone agreement that covers multiple trade 

and investment-related issues, such as goods, services, investments and procurement. Despite these 

differences, the rules on services and investment, or lack of in the case of the GATS, serve as useful 

comparators. Their disciplines, structure and methods of application differ markedly and, consequently, 

so does their public services impact. A large part of what follows is a deconstruction of either model. 

In turn, this provides an understanding of the various options available to a countries when designing 

                                                 
81  The preambular statements of both agreements contain similar statements of aspiration. For a more detailed discussion 

of their aims, see WTO Secretariat, A Handbook on the GATS Agreement: A WTO Secretariat Publication (Cambridge 
University Press, 2005), 3, and Federick M. Abbott, Law and Policy of Regional Integration: The NAFTA and Western Hemispheric 
Integration in the World Trade Organization System (Martinus Nijhoff, 1995), 2.  

82  Grainne de Búrca and Joanne Scott, ‘The Impact of the WTO on EU Decision-making’, in Grainne de Búrca and Joanne 
Scott (eds.), The EU and the WTO: Legal and Constitutional Issues (Bloomsbury Publishing, 2002), 4. 

83  This is not the case for goods for which there is the WTO’s Agreement on TRIMs. The agreement is based on existing 
GATT’s disciplines, specifically national treatment and its prohibition of quantitative restrictions. Consequently, it is not 
directly concerned with the regulation of foreign investment but rather discrimination between domestic and foreign 
goods and import or export restrictions. 

84  NAFTA, Article 102.  
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an international trade and investment agreement. The benefit of this exercise will be felt in subsequent 

chapters when we come to examine the EU’s choices and their consequences for its member states’ 

public services. 

2.3.2.   Trade disciplines 

The rules on services found in the two models are centred around the core disciplines of MFN85, national 

treatment86 and market access.87 Varieties of each are found in many of the EU’s trade and investment 

agreement, which we discuss later in chapter 5. Their versions of MFN requires each member to accord 

to services and service suppliers of any other member treatment no less favourable than it accords to 

services and service suppliers of any other country. It serves the dual purpose of ensuring a ‘level playing 

field’ amongst trading partners and the prevention of commitment erosion.88 Both models adopt almost 

identical approaches. It has been argued that its effect on public services is likely to be minimal.89 Within 

a system of public service that maintains strong state involvement, there is weight to this argument. In 

such systems, services are normally provided by domestic monopolies in a top-down fashion with little 

room for foreign providers and, by extension, little opportunity to treat a particular foreign-service 

provider more favourably. However, and as illustrated above, there is scope for private providers to 

become involved in public service sectors. This also opens the door to foreign service-providers to enter 

such a sector. Where service-providers of another country are involved, the MFN principle allows them 

to demand the same treatment as other foreign service-providers operating within the same sector. On 

its face, there may not be an obvious policy reason for treating one foreign service-provider more 

favourably than another.90 But this will not always be the case, consider the hypothetical scenario below. 

Example 1 

Country A operates a national healthcare system that provides free universal care on the basis of 

need. The system is under increasing pressure to find trained professionals, such as doctors and 

nurses, to work for the national healthcare provider. To attract these professionals, it decides to 

enter into an agreement with Country B, who is the world leader in healthcare. The agreement 

                                                 
85  GATS, Article II:1; NAFTA, Article 1203. 

86   GATS, Article XVII; NAFTA, Article 1202. 

87  GATS, Article XVI; NAFTA, Article 1207.  

88  Simon Lester, Bryan Mercurio and Arwel Davies, World trade law: text, materials, and commentary (Third Edition, Hart Pub-
lishing, 2018), 311-313. 

89  Adlung, above n 19, at 467.  

90  David Fidler, Carlos M. Correa, Obijiofor Aginam, ‘Legal Review of the General Agreement on Trade in Services (GATS) 
from a Health Policy Perspective’, (2004) World Health Organization: Globalization, Trade and Health Working Papers 
Series, 67.  
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reduces market access barriers for Country B’s healthcare providers to enter Country A. However, 

Country C is perturbed by this agreement. It challenges it on the basis of MFN, arguing that its 

healthcare service-providers are entitled to the same treatment as afforded to those of Country B. 

The above example illustrates the point that countries wishing to enter reciprocity-based agreements to 

support a particular public service may be prevented from doing so through the application of MFN.91 

While somewhat artificial, the example can be extended to more tangible circumstances: Country A 

seeks to develop particular expertise in an industry of public value, say solar power, so permits training 

providers from Country B access to its domestic market, a world leader, at the expense of other countries 

with less expertise, such as the Country C. Each country is a member of the WTO so in principle 

application of MFN would constrain the ability of Country A to enter such an agreement.  

The rules on market access diverge significantly between the two models. The GATS approach is to 

prohibit the use of six types of quantitative limitation by one of its members. Broadly, this requires 

members to refrain from applying measures that place quantitative restrictions as well as limitations on 

legal entity forms and the participation of foreign capital. Strictly speaking, the NAFTA does not have 

a market access principle. While defined in a similar way to the GATS, it places only a general duty on 

parties to set out quantitative restrictions in its Annex V if these are in place at the federal level and 

explicitly not the local level.92 A particularly important element of this approach is its restriction of 

economic needs tests for service suppliers, service transactions, service operations and natural persons 

within a particular service sector.93 Typically, an economic needs test restricts market access by making 

it conditional on the fulfilment of certain economic criteria, such as local demand and needs.94 From a 

public services viewpoint, they are a useful instrument to arrange certain services according to need or 

steer foreign service providers in a particular direction. Examine the following scenario: 

Example 2 

Country A introduces a measure that requires new healthcare providers, both public and private, 

to obtain a “Provider’s Licence” before they can begin providing services. Its regulator, OHED, 

is responsible for granting the licences. In deciding, OHED considers, amongst other factors, 

                                                 
91  Arena in Krajewski, above n 19, at 18. 

92  NAFTA, Articles 1207 and 1213(2). Also see Larry Brookhart and Robert H. Wallace, ‘Potential Impact on the U.S. 
Economy and Selected Industries of North American Free-Trade Agreement’, (1993) Report to the Committee on Ways 
and Means of the United States House of Representatives and the Committee on Finance of the United States Senate on 
Investigation No. 332-337 Under Section 332 of the Tariff Act of 1930, 38-2 
<https://www.usitc.gov/publications/332/pub2596.pdf> accessed 25 June 2019. 

93  GATS, Article XVI:2(a)-(d).  

94  Since there is no universal definition of the term this has led the WTO Secretariat to provide some guidance, see WTO 
Secretariat, ‘Economic Needs Tests - Note by the Secretariat’, (2001) Council for Trade in Services S/CSS/W/118. For 
a broader discussion, see Markus Krajewski, above n 55, at 88-90. 
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existing levels of healthcare provision and, if there is a need, may issue a licence for a 

geographically limited area. The overarching aim is a public one: to direct new services to where 

they are needed most. However, Country B complains that the measure infringes the GATS 

commitments by making the market access of its services providers conditional upon an economic 

needs test.  

In the given scenario, one that bears a strong resemblance to reality95, it is likely that Country B would 

be successful in challenging the Provider’s Licence of Country A using the GATS. The scenario would 

play out differently under the NAFTA, which does not contain a prescriptive list of prohibited 

limitations. Further, its parties have no obligation to undertake market access commitments to other 

members, they may maintain existing limitations and can introduce new limitations. Additionally, a 

distinction between federal and local government is drawn with only limitations applied at the level of 

the former being subject to the listing and liberalisation obligations of NAFTA. 96  Applied in the 

scenario, the NAFTA’s provision would do little to constrain Slovenia, particularly so, if the measure 

was introduced by a local council as opposed to central government. Accordingly, when compared to 

the GATS, NAFTA parties have a greater degree of flexibility when it comes to market access.97 

The national treatment discipline requires members to give services and service suppliers of any other 

member treatment, in law and in fact, no less favourable than that which it gives to its own like services 

and service suppliers.98 Again, an almost identical articulation is observable in the models. While the 

previously discussed disciplines raised issues concerning market access, national treatment is of greater 

relevance to events post-entry or establishment in a foreign market. Its impact for public services is 

therefore quite different. It is common for national or local governments to grant special or exclusive 

rights to either a public or private providers to achieve a public good or aim. Infringements will result 

where foreign service providers are treated worse than domestic ones regardless of whether a public aim 

underpins such discrimination. Consider the Example 3 below. 

Example 3 

Country A decides that it will create a national rail system to give all citizens and residents the 

opportunity to access low-cost public transport. It establishes a national company called TrainGo 

which is given first-use rights to the country’s major rail links. When TrainGo does not exercise 

                                                 
95  A very similar scenario is found in relation to South Africa’s National Health Act 2004, see Scott Sinclair, The GATS and 

South Africa’s National Health Act: A Cautionary Tale (Canadian Centre for Policy Alternative, 2005). 

96  NAFTA, Articles 1207(1) and 1208.  

97  J. Anthony VanDuzer, ‘NAFTA’s Approach to Protecting Public Services: Fragmentary, Asymmetrical, Rigid and Lim-
ited’, in Krajewski, above n 19, at 129.  

98  Eric Leroux, ‘Systemic Issus in GATS Adjudication’, in Marion Panizzon, Nicole Pohl and Pierre Suavé (eds.), GATS 
and the Regulation of International Trade in Service (Cambridge University Press, 2008), 254.  
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its first-use rights, private providers, including foreign-owned ones, can utilise Country A’s rail 

network. Additionally, Country A will subsidise up to 20% of TrainGo’s tickets to reduce the cost 

of rail transport. Introduction of the system is opposed by a number of Country B’s rail companies 

who have established subsidiaries in Country A. Country B argues that the system is a breach of 

national treatment as both the first-use rights plus the subsidy mean rail companies from Country 

B  are treated less favourably than TrainGo.   

The above example illustrates the potency of the national treatment obligation for the introduction of 

public service measures. Country A’s action will likely infringe the national treatment discipline, 

provided there are like foreign services providers in the domestic market.99 This is because an advantage 

conferred to the national service provider, even though it is performing a public service, is not similarly 

given to foreign service providers who are providing the same service. Additional examples could 

include a state deciding to give only publicly-funded universities degree conferring powers or providing 

a national provider of postal services assistance by way of access to governmental infrastructure and 

services. The latter point highlights how the discipline can also restrict the subsidisation of public 

services. While an important element in public services, this may constitute discrimination and offend 

the national treatment principle if the same subsidy was not given to foreign service providers.100 

From a regulatory perspective, national treatment can also create difficulties, as suggested by the 

following case: 

Example 4 

Country A funds tertiary education for all its students. To increase the choice of undergraduate 

degrees available to students, it opens the sector to foreign education providers. There is an influx 

of educational providers from Country B who begin offering masters degrees, which are more 

lucrative than undergraduate degrees. In response, the Ministry of Education of County A passes 

a regulation requiring all education providers offering masters courses to provide a related 

undergraduate course. If a provider fails to conform, it cannot receive any public funding. The 

regulation applies across Country A, except for its eastern region which maintains the previous 

system. 

The above case illustrates a number of regulatory tensions. Firstly, the Country B can argue that there 

is de facto discrimination: while there is no legal distinction drawn between education providers of 

                                                 
99  Barnali Choudhury, Public Services and International Trade Liberalization: Human Rights and Gender Implications (Cambridge 

University Press, 2012), 78. 

100  David Luff, ‘Regulation of Health Services and International Trade Law’, in Aaditya Mattoo and Pierre Suavé (eds.), 
Domestic Regulation and Services Trade Liberalization (Trade and Development Series, 2003), 198.  
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Countries A and B, the effect of regulation changes the conditions of competition to the disadvantage 

of the latter.101 Secondly, the fact that the regulation diverges regionally within Country, with one region 

having a less strict regulation than another, also raises issues. An education provider from Country B 

could demand the less stringent of the two regulations on the basis that it is being treated less favourably 

than other domestic education providers who are required to comply.102 

Aside from the stated core disciplines, the models depart from one another in terms of their breadth of 

services disciplines. The GATS exempts government procurement from its central obligations but 

acknowledges that procurement must not remain outside the reach of its rules on trade in services 

indefinitely.103 Additionally, the GATS mandates members to negotiate multilateral disciplines necessary 

to avoid the distorting effects subsidies may have on international trade in services.104 At present, these 

disciplines remain undeveloped and any effect on public services will require their future enhancement. 

This is not the case for the NAFTA where there is no such carve-out for government procurement. 

Whilst it does not stipulate any rules on subsidies it does contain a series of rules on government 

procurement that apply to measures related to procurement by a federal government entity, a 

government enterprise or a state or provincial government entity.105 Unlike the GATS, these provisions 

can bite strongly as they apply the discipline of national treatment to procurement and prohibit 

discrimination in favour of local service-providers.106 Consequently, any government or public service 

provider either purchasing services in a particular sector and above a certain value will be required to 

afford foreign services-providers equal treatment. 

A discipline of the GATS, omitted from the NAFTA, is transparency which has an important role in 

the facilitation of trade in general.107 This serves the dual function of increasing predictability and legal 

certainty together with improving the accountability and legitimacy of regulatory authorities in policy-

making.108 Its purpose is to prevent members from undermining other core disciplines through opaque 

procedures.109 To this end, it obligates its members to publish or make publicly available regulations and 

                                                 
101  Korea – Various Measures on Beef, Appellate Body Report, 11 December 2000, WT/DS161/AB/R and WT/DS169/AB/R, 

para 135-136. 

102  Andrew Lang, ‘The GATS and Regulatory Autonomy: A Case Study of Social Regulation of the Water Industry’, (2004) 
7(4) Journal of International Economic Law 801, 812.  

103  GATS, Article XIII. 

104  GATS, Article XV.  

105  NAFTA, Article 1001(1)(a). Application for the rules is subject to contract values set out in Article 1001(1)(c).  

106  NAFTA, 1003(2)(a)-(b). 

107  GATS, Article III. 

108  WTO Secretariat, above n 81, at 13.   

109  Choudhury, above n 99, at 60. 
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subordinate measures that may have an effect on the GATS. Additionally, members are required to 

provide specific information, upon request, on all measures of general application (although confidential 

information does not require disclosure). Its relevance to public services is in the domain of regulation 

where its presence is viewed as a ‘key process’ in creating more predictable conditions for business.110 

A practical example of this would involve governments making information on tenders or procurement 

procedures available to give foreign companies enough information to submit bids.111  

A discipline in common is that covering monopolies and exclusive service providers. The relevant 

GATS article does not prohibit monopolies and exclusive service suppliers per se but it tries to control 

such privileged suppliers in the interests of trade liberalisation.112 Members are to ensure that monopoly 

or exclusive service suppliers do not act in a manner inconsistent with that member’s MFN or other 

committed obligations. Likewise, the NAFTA does not prevent its members from designating entities 

as monopolies or state enterprises so long as the member doing so gives prior notice and ensures it acts 

in accordance with its trade obligations. 113  The relevance of the discipline to public services is 

straightforward. As stated, many systems use nationalised monopoly providers or task private entities 

with specific obligations to deliver public services. The effect of the discipline is to ensure that the 

operations of such entities are trade compliant.   

Regulation receives special attention from the GATS. Its sets out both procedural and substantive 

standards for domestic regulation measures that may not be discriminatory or market-restrictive but may 

nevertheless impede trade in services.114 While viewed as a compliment to national treatment and market 

access rules designed to combat overly burdensome regulations, it obligates such measures to be 

administered in a ‘reasonable, objective and impartial manner.’115 Provision is made for substantive 

obligations to be undertaken in specific sectors. However, so far this has occurred only in the context of 

accountancy.116 The NAFTA, and agreements following its template, contain more specific disciplines 

relevant to the licensing and certification of nationals of another party.117 These require that licensing or 
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certification regulations do not constitute an unnecessary barrier to trade. Such measures must be based 

on objective and transparent criteria, not be more burdensome than necessary and not constitute a 

disguised restriction on the cross-border provision of services.118 The effect of the GATS domestic 

regulation is potentially potent although again it remains undeveloped with substantive rules being 

adopted only in the accounting sector. In contrast, the NAFTA’s rules, in spite of being apparently 

narrower, are likely to have a greater impact.  

2.3.3.  Investment disciplines 

Overall, the trade disciplines of the models are largely comparable. The caveat is the strength of the 

GATS market access discipline. This is not the case with regard to investment. In this respect, the models 

differ fundamentally in terms of their public service effect. While Chapter 11 includes rules on national 

treatment and MFN, the two disciplines of specific relevance are fair and equitable treatment (‘FET’) and 

no expropriation without compensation.119 The application of these disciplines can severely restrain the 

regulatory autonomy of NAFTA parties to provide public services.120 As will be seen in chapter 5, the 

EU incorporates versions of these investment disciplines into its agreements covering investment. 

Virtually all investment treaties contain an express reference to FET, although this does not mean all 

references are the same.121 The NAFTA’s version requires investors to be given ‘treatment in accordance 

with international law, including fair and equitable treatment and full protection and security’. Due to the 

vagueness of these terms and their open-ended nature, the primary purpose of FET has been described 

as filling the gaps left by more specific standards.122 This is a point illustrated by the fact that it is the 

most frequently invoked claim by investors as well as the most successful. For the NAFTA, FET has 

become a source of controversy due to overly expansive interpretations which have taken it beyond the 

international law standard, no more so than in the case of Pope v. Talbot.123 Departing from previously 

deferential interpretations of Article 1105124, the tribunal found that it went beyond the international 

                                                 
118  NAFTA, Article 1210(1). 

119  Respectively, NAFTA, Articles 1105(2) and 1110.  

120  Although not in relation to NAFTA, an overview of the two disciplines’ impact is found in Francesco Costamagna, 
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minimum standard.125 This prompted parties to the NAFTA to try to reign in the zealousness of future 

panels by limiting it to the customary international law standard.126  

Notwithstanding this effort, the restrictiveness of its scope continues to vary.127 Identified standards of 

conduct resulting in an infringement include: ‘shocking’ or ‘egregious’128; ‘arbitrary, grossly unfair, unjust 

or idiosyncratic’129; and, ‘acts or behaviour that might infringe a sense of fairness, equity and reasonable-

ness’.130 Whichever interpretation is opted for will determine the public service impact of the discipline. 

The final of the three, the most expansive interpretation, could be used to successfully challenge an 

unfavourable regulatory measure of a party regardless of whether it has a public aim or not. Demonstra-

tive are the facts from which this interpretation stems: an American logging investor in Canada claimed 

that compliance federal logging regulations as well as provincial regulations breached NAFTA’s FET 

obligation through unfairness, discrimination and the creation of an unstable business environment.131 

Notably, the tribunal acknowledged that the federal regulations had been adopted for the legitimate policy 

objective of domestic employment creation and the retention of parts of the timber value chain.132 While 

no violation was found on evidentiary grounds, the panel suggested an FET breach would have ensued.133 

If we supplant Canada’s logging industry for a sector more closely associated with public services, say a 

national postal system, the public service impact becomes clearer.  

Example 5 

Country A has recently concluded a BIT with Country B. Country A operates a publicly-subsidised 

postal system, established by the National Post Act 1990. This sets out the basic principles of the 

system, which include accessibility, comprehensiveness, and that it is publicly funded. It is, 

                                                 
125  Pope & Talbot, above n 123, at para 100. The controversy which surrounded this finding has been discussed extensively 

in literature, see Alvarez, above n 112, at 189-192; Charles N. Brower and Jeremy K. Sharpe, ‘The Coming Crisis in the 
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sion/ch11understanding_e.asp> accessed 21 January 2019.  

127  An overview of approaches can be found in Roland Kläger, ‘Revising Treatment Standards— Fair and Equitable 
Treatment in Light of Sustainable Development’, in Steffen Hindelang and Markus Krajewski (eds.), Shifting Paradigms in 
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however, left to the local regions to organise how postal services are provided. While services are 

traditionally provided by non-profit domestic postal centres, several regions have begun allowing 

foreign for-profit providers to bid for service contracts. Amazonia-Post, an investor from Country 

B, is awarded a contract by one region and proceeds to set up a postal centre. However, it is 

delayed in opening: (a) the regional council has yet to grant planning permission for construction 

of the centre; and, (b) its investment, despite being authorised at the regional level, remains 

unauthorised at the federal level to receive public funding. A year passes with the two issues 

remaining unresolved. Amazonia-Post convenes an investor-state tribunal claiming that Country 

A has breached its FET obligation by failing to ensure its regions observe its requirements.  

From the above example, a number of points can be made. Firstly, whether Amazonia-Post is successful 

in its claim will depend on what interpretation is given to FET. If a high threshold is adopted, such as 

shocking or egregious then it is unlikely a breach will be sustained. Alternatively, should the lower stand-

ard be deployed then a breach is far more probable: Amazonia-Post can argue that Country A has failed 

to afford it a stable business environment. Secondly, the example demonstrates how FET can reach deep 

into the domaine réservé of its parties to challenge regulatory action across multiple layers of government, 

whether that be the legislature, executive or judiciary, and regardless of the public aim pursued.134 

But it is not simply the existing impact of FET that can restrict public service measures. Additionally, it 

is that it can be interpreted as to protect investors’ legitimate expectations.135 Claims relating to a breach 

of legitimate expectations arise where an investor suffers losses due to the changes brought about by a 

state. It has been applied either on its own or in tandem with other related concepts such as ‘regulatory 

stability’ and the obligation to maintain a stable legal and business framework.136 It has been described as 

settling a standard of ‘perfect public regulation in a perfect world’ where host country authorities act 

consistently, without ambiguity and transparently, making sure the investor knows in advance the regu-

latory and administrative policies and practices to which it will be subject, so that it may comply.137 That 

said, its use by NAFTA tribunals in examining domestic regulatory changes has been qualified to the 
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velopment’ in Marie-Claire Cordonier Segger, Markus W. Gehring, Andrew Newcombe (eds.), Sustainable development in 
world investment law (Kluwer Law International, 2011), 252.  

135  An overview of the relevant NAFTA case law on legitimate expectations is found in Patrick Dumberry, ‘The Protection 
of Investors’ Legitimate Expectations and the Fair and Equitable Treatment Standard under NAFTA Article 1105’, (2014) 
31(1) Journal of International Arbitration 47, 51-57. 

136  UNCTAD, above n 121, at 64.  

137  Zachary Douglas, ‘Nothing if Not Critical for Investment Treaty Arbitration: Occidental, Eureko and Methanex’, (2006) 
22(1) Arbitration International 27, 28. Its classic articulation is to be found in Tecmed v. Mexico, ICSID Case No ARB 
(AF)/00/2, Award, 29 May 2003, para 154.  



 

 
33 

extent that legitimate expectations must be based on specific representations.138 Nevertheless concern is 

still expressed as to its possible public service impact.139 This is with good reason. Strong protection of 

investor’s expectations, even below the impossible standard above mentioned standard, would make it 

very difficult for states to change their public services regimes. Infringements would likely follow for 

governmental decisions to move from a privatised system of healthcare to a public one or the introduc-

tion of additional regulation of the health insurance sector. There is form for both.140 

In conjunction, Article 1110 of NAFTA obligates its parties not to, directly or indirectly, nationalise or 

expropriate investments of other parties’s investors or take a measure equivalent to nationalisation or 

expropriation. The action will be exempt from this obligation provided it is for a public purpose, on a 

non-discriminatory basis, in accordance with due process of law and NAFTA’s FET obligation and on 

payment equivalent to the fair market value of the investment immediately before the expropriation took 

place.141 Neither of the terms ‘nationalisation’ or ‘expropriation’ are defined in NAFTA. It has been said 

that the former refers to state seizure of an entire entity or industry, while the latter refers to the seizure 

of a particular asset or investment.142 This is not a definition recognised by the NAFTA which instead 

draws a distinction between direct and indirect expropriations.143  

Direct expropriation occurs where a state takes the foreign investment thereby ‘depriving the investor of 

all meaningful benefits of ownership and control.’144 Relating this to public services, it is evident what the 

effect will be: wholesale nationalisations, uncommon today but in the past more frequent, are to come at 

a cost. It is NAFTA’s prohibition against indirect expropriations that is most relevant for modern public 

services. An indirect expropriation exists through ‘interference with the use of property which has the 

effect of depriving the owner, in whole or in significant part, of the use or reasonably-to-be expected 

economic benefit of property.’145 As is characteristic, there is however no universally agreed definition. 

Accordingly, there is considerable divergence of opinion as to what constitutes non-compensable regulation 
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(including regulation of private property rights) and compensable indirect expropriation.146 In drawing a line 

between the two, NAFTA tribunals have taken two opposing approaches. On one hand, there is the so-

called ‘sole effects doctrine’. Under this approach, the exclusive criterion for an indirect expropriation is 

whether there has been diminished control or deprivation of the investor’s property.147 The host state’s 

intention is irrelevant.148 On the other hand, there is the less dominant view that a valid exercise of a 

state’s ‘police powers’, i.e. whether the measure has been adopted for a public purpose, should be con-

sidered.149 According to this view, non-discriminatory regulation for a public purpose undertaken in good 

faith would not be considered an indirect expropriation. The distinction is fundamental for public service 

regulation.  

Example 6 

Country A and Country B are party to a BIT. Country A establishes a mandatory and universal 

public health insurance system that seeks to provide healthcare to all its citizens. Initially, the 

system is administered by a single state-owned health insurer. Later, it is modified to allow other 

state-owned and foreign private entities to provide public healthcare. UniHealth, an investor from 

Country B, is one of many investors who enter the Country A’s healthcare market. Over time, the 

system amasses huge debt which threatens the universality of the service. To ensure continuance 

of the system, Country A introduces a reform package requiring: (a) all profits from public health 

insurance be used for healthcare purposes; and, (b) in cases of insolvency, portfolios must be sold 

to a state-run insurance company. UniHealth challenges these measures arguing they constitute 

an indirect expropriation of its investment. 

Again, the success of the UniHealth’s challenge will depend on which interpretation is adopted. If it is 

the former, the sole effects doctrine, it is clear that Country A’s reform package would constitute an 

indirect expropriation. Conversely, should it be the latter, then consideration of the public purpose un-

derpinning the package coupled with its non-discriminatory nature may bring it outside the scope of what 

constitutes an indirect expropriation. Returning to the earlier discussion, the first interpretation can be 

viewed as out of sync with nature of public service. By ignoring the public service aim in question, its 
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35 

application would tie tightly the regulatory hands of states, regardless of whether a public purpose is 

pursued or not. A host country’s action would be restrained, in the interest of investors, from evolving 

to meet the changing needs of a society.150 It is of note that states, including NAFTA parties Canada and 

the United States, have subsequently modified their investment practice to give clearer guidance as to 

when state action constitutes a non-compensable regulatory measure or an indirect expropriation.151 

This survey of the NAFTA’s investment provisions is revealing. Their impact on public services depends 

very much upon which of their varied interpretations is adopted. This can be seen in relation to both 

disciplines. When compared with the previously discussed trade disciplines, their impact is more limiting 

with regard to parties’ regulatory landscape. In this manner, their effect is felt more keenly post-estab-

lishment (within a country) as opposed to pre-establishment (at its border). 

2.3.4.   Application of disciplines 

Having surveyed the relevant disciplines of each model, this section considers how they are applied. The 

scope and structure of the two models diverge significantly, their differences determining the strength 

of application of their services disciplines. As will be seen, the NAFTA’s method of application produces 

an overall more restrictive outcome for public services. The relevance of this to our broader enquiry is 

that the EU’s agreements adopt features of both models. This includes how they define services and 

investments, discussed in chapter 4, and their adopted scheduling practice, considered in chapter 5. 

Both models cover a broad range of services. The GATS applies to all measures affecting trade in services.152 

No service sector is excluded a priori from its scope with all levels of government covered: central, 

regional and local.153 However, the term ‘services’ is left undefined. This acknowledges that it can prove 

difficult to identify and, increasingly, distinguish services from goods.154 Unsurprisingly, international 

trade law has struggled to provide a concrete definition of the term ‘trade in services’.155 An early attempt 

                                                 
150  J. W. Salacuse, ‘The Treatification of International Investment Law: A Victory of Form over Life? A Cross-roads 

Crossed?’, (2006) 3 Transnational Dispute Management 1, 3.  

151  UNCTAD, ‘Expropriation: a Sequel’, (2012) UNCTAD Series on Issues in International Investment Agreements II, 
United Nations UNCTAD/DIAE/IA/2011/7, 86-90 <https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf> ac-
cessed 22 January 2019. Also see Salacuse, above n 76, at 347-348.  

152  GATS, Article I:1.  

153   GATS, Article I:3(a).  

154  A discussion of the generic differences between goods and services together with their interrelatedness is found in Fiona 
Smith and Lorna Wood, ‘A Distinction Without a Difference: Exploring the Boundary Between Goods and Services in 
the World Trade Organization and the European Union’, (2005) 24(1) Yearbook of European Law 463, 499-503. For some 
of the issues which this creates, see Claude Chase, ‘Norm Conflict Between WTO Covered Agreements - Real, Apparent 
or Avoided?’, (2012) 61(4) International & Comparative Law Quarterly 791, 811-817. 

155  For which there is no generally agreed definition, see Rafael Leal-Arcas, ‘The GATS in the Doha Round: A European 
Perspective’, in Kern Alexander and Mads Andenas, The World Trade Organisation and Trade in Services (Koninklijke Brill 
NV, 2008), 39.  
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by the GATT Secretariat was ‘any service or labour activity…other than the satisfaction provided by 

physical goods.’156 The GATS abandons this approach and instead distills the concept into four modes 

of supply: cross-border trade (Mode 1); consumption abroad (Mode 2); commercial presence (Mode 3); 

and, movement of natural persons (Mode 4).157 However, it does state what services do not constitute: (1) 

services supplied in the exercise of governmental authority158 or (2) a service directly related to the 

exercise of air traffic rights.  

In a similar fashion, NAFTA’s Chapter 12 applies to measures adopted or maintained by a party relating 

to cross-border trade in services of another party.159 Cross-border trade in services is broken down into 

Modes 1, 2 and 4.160 Notably, it omits Mode 3 as this is separately covered by its investment rules.161 It 

maintains carveouts for financial and air services, procurement or subsidies by a party and state 

enterprise.162 The scope of NAFTA’s Chapter 11 is also broad. The two key terms of ‘investors of 

another Party’ and ‘investments of an investor of another Party’ are both covered.163 The former is 

defined to include a ‘national or enterprise of a Party, that seeks to make, is making or has made an 

investment.’164 Accordingly, it covers both existing and future investments.165 For the latter, the NAFTA 

adopts an ‘enterprise-based’ approach by designating an ‘enterprise’, owned or controlled by an investor, 

as a type of investment.166 This includes other interests in an enterprise including debt securities and 

certain loans, entitlements to income or profits, real estate, all forms of tangible and intangible property 

and interests arising from the commitment of capital or other resource. Finally, the NAFTA makes clear 

that its rules apply to federal, state and provincial authorities, although there are specific carve-outs for 

local government from its national treatment and MFN obligations.167  

                                                 
156  GATT Secretariat, ‘Glossary of Terms’, (1998) Group of Negotiations on Services GNS/W/43,/Rev.2, 6 

<https://docs.wto.org/gattdocs/q/UR/GNS/W43R2.PDF> accessed 18 January 2019.  

157  GATS, Article I:2(a)-(d).  

158  Addressed in detail below in section 2.5.3. 

159  NAFTA, Article 1201(1). 

160  NAFTA, Article 1213(2)(a)-(c).  

161  NAFTA, Articles 1201(2) and 1213(2).  

162  NAFTA, Article 1201(2)(a)-(d). 

163  NAFTA, Article 1101(1).  

164  NAFTA, Article 1139 (emphasis added).  

165  Daniel M. Price, ‘An Overview of the NAFTA Investment Chapter: Substantive Rules and Investor-State Dispute Set-
tlement’, (1993) 27(3) The International Lawyer 727, 727-728. 

166  UNCTAD, ‘Scope and Definition: a Sequel’, (2011) UNCTAD Series on Issues in International Investment Agreements 
II UNCTAD/DIAE/IA/2010/2, 22 <https://unctad.org/en/Docs/diaeia20102_en.pdf> accessed 23 January 2019. 

167  NAFTA, Article 105. For carve-outs, see Articles 1108(1)(a)(iii)and 1206(1)(a)(iii).   
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Overall, the GATS adopts a positive-list structure that divides its trade disciplines into two categories: 

general obligations and specific commitments. Falling within the first category is the principle of MFN together 

with the first two paragraphs of its rules on transparency and monopolies and exclusive service 

providers. This means that such rules apply generally to all service sectors of members. Members can 

maintain measures inconsistent with their MFN obligations although this is subject to limitations. Any 

inconsistencies should not be maintained for a period of more than ten years and must be outlined in 

an Annex of MFN exemptions submitted, either at the end of the Uruguay Round or on accession to 

the WTO.168 In this respect, the GATS adopts a negative-list approach whereby its MFN applies across 

the board unless reservations have been are specifically made. Listed exemptions intended for periods 

over five years are to be reviewed, with the first review to take place no less than five years after the 

Agreement’s entry into force.169 The Annex also requires that exemptions be subjected to negotiation in 

subsequent trade rounds. It has been argued that the vagueness of the Annex coupled with the open-

ended nature of some of the exceptions listed suggests that the stated time periods are not binding.170 

The second category of disciplines requires specific commitments to be made by members in their 

schedules of commitments before they can apply. This conditions the application of national treatment, 

market access, paragraph three of transparency and its rules on domestic regulation. For these disciplines 

to apply, a member must specifically list (or commit) an economic sector in its schedule. There is no 

prescription on the sectoral scope or level of liberalisation that must be committed to. A commitment 

guarantees a minimum level of treatment of foreign service providers but does not prevent members 

from being more open (or less discriminatory) in practice. The level of commitment of a member is also 

subject to any limitation that a member may choose to list. For example, Austria has limited its market 

access commitment in financial services by permitting only members of the Austrian Stock Exchange 

to engage in securities trading.171 Members may also make additional commitments with respect to 

measures not falling under the market access and national treatment provisions of the agreement.172  

When scheduling commitments or listing restrictions, members are under no obligation to state the goal 

they pursue. For this, the GATS is praised for allowing its members a great deal of flexibility in 

                                                 
168  GATS, Annex on Article II Exemptions, para6.  

169   An overview of previous reviews can be found in Mary E. Footer and Carol George, ‘The General Agreement on Trade 
in Services’, in Patrick F.J. Macrory, Arthur E. Appleton, Michael G. Plummer (eds.), The World Trade Organization: Legal, 
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171  European Communities and their Member States - Draft Consolidated Schedule of Specific Commitments, ‘Banking and Other Financial 
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determining the extent to which the specific commitments will apply.173 This is tempered by the GATS’ 

framework for modifying or withdrawing commitments.174 For a member to make a change, it needs to 

negotiate compensation with other affected members which must consist of more liberal commitments 

elsewhere that ‘maintain the general level of mutually advantageous commitments not less favourable 

to trade’ than what existed before.175 While members can modify their commitments at any time, there 

are significant incentives not to do so.176 This serves to bind current liberalisation levels preventing the 

expansion of future policy space for public service provision. 177  Notably, the operation of this 

framework does not affect a member’s ability to flexibly carve out public service space on accession. 

However, it does demonstrate that the GATS is not accommodating to future developments regarding 

its members’ committed sectors. 

The NAFTA takes a predominantly negative-list approach.178 This means its disciplines apply unless a 

party lists a limitation on a sectoral basis in one of four relevant Annexes. Annexes I and II are relevant 

to the MFN and national treatment disciplines of its services and investment chapters. Annex I 

reservations apply only to existing non-conforming measures. A party cannot amend a non-conforming 

measure in a way that increases its restrictiveness (reduces its level of liberalisation).179 Further, should 

a party remove a measure or make it less restrictive it will be automatically bound any such amendment. 

This creates a ‘ratchet effect’ which means that when a state increases the liberalisation of a reservation 

listed in Annex I, it becomes bound to the new level of openness provided.180 The effect is to create 

what has been described as an ‘autonomic built-in dynamic’ towards increased liberalisation.181 Annex 

II reservations apply to existing and future measures. In each identified area, members may introduce 

new measures that are more restrictive than that which preceded them.  

                                                 
173   OECD, ‘Open Services Markets Matter’, Policy Brief (Paris, October 2001), 5 
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The difference between the two Annexes should not be underestimated.182 It is only if a measure is listed 

in Annex II that its conformity with NAFTA’s disciplines can be decreased. In other words, ‘list it or 

lose it’.183 With regard to public services, this is of critical importance. For instance, imagine a party 

wishes to adopt a measure that favours a national public service provider to the detriment of foreign 

service providers. It would only be able to do so if this took place in a sector listed in Annex II. However, 

if the sector had been listed in Annex I it would be prevented from doing so. Accordingly, a party can 

secure future space for the provision and regulation of public services only through adequate 

reservations in Annex II. This has not been lost on the NAFTA parties who have all listed the same 

Annex II reservation regarding social services.184 

Annex V exists for non-conforming measures of a member related to quantitative restrictions. This 

allows members to list within one year of accession any quantitative restrictions it wishes to maintain. 

Notably this does not distinguish between future and non-conforming measures. Moreover, members 

are required to list only measures maintained at the federal, state or provincial level but not at the local 

government level.185 Although the Annex does not contain a ratchet mechanism, there is the same in-

built push towards further liberalisation.186  

Annexes III and IV are relevant specifically to NAFTA’s investment rules. As stated above, members 

are permitted to except economic sectors, provided they are listed in Annex III, from the scope 

NAFTA’s investment rules. For economic sectors, parties maintain the exclusive right to provide such 

activities and can refuse to permit the establishment of investments in such sectors. It is only Mexico 

that has listed any such reservations and it has done so for sectors such as electricity, postal services and 

railroads.187 This is surprising given the obvious importance of this Annex. It represents the only 

opportunity for parties to constrain the sectors in which the FET and expropriation disciplines will 

apply. Other than this Annex, there is no mechanism provided for limiting their wide and potentially 

potent application. Annex IV allows for exceptions to the investment version of MFN. The three parties 

have used this to prevent the MFN from applying to treatment accorded pursuant to all prior,  both 
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bilateral or multilateral, international agreements and for treatment accorded pursuant to all such future 

agreements with respect to certain sectors (such as aviation).  

 

2.4.  Public service tensions 

2.4.1. Points of tension 

The above discussion demonstrates that the two models adopt alternative methods of application. In 

structural terms, the NAFTA can be said to be more restrictive188 and rigid189 when compared to its 

flexible GATS counterpart.190 Principally, this characterisation stems from the fact that its disciplines 

are further developed and a negative-list approach is taken to their application. As outlined in section 

2.2.3, the provision of public services can be viewed along three axes: (1) delivery; (2) financing; and, (3) 

regulation. In relation to each of these, public service systems vary markedly. Depending on how they 

do so, this can increase or decrease the tensions felt with an agreement’s distinct disciplines. The 

remainder of this section attempts to place each of our two models on three three axes. For reasons of 

space, the analysis of public service delivery is limited to healthcare and funding to education. However, 

to illustrate the importance of public service regulation both sectors will be considered. 

2.4.2. Delivery of healthcare  

The delivery of healthcare and medical services varies considerably within Europe. There are however, 

three organisational types around which most systems can be said to cluster. The first is the Semashko 

system which is the residue of the healthcare system used in USSR. The delivery characteristics of this 

system are that the state directly assumes responsibility for the provision of healthcare, which is provided 

universally, free at the point of use and by publicly-owned providers.191 In this regard, it exemplifies the 

highest degree of state involvement in the delivery of healthcare.192 Another important characteristic is 

key decisions are taken at a national level.193 It should be noted that most countries that previously 
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delivered healthcare using this system have now transitioned to a form of social insurance. Nonetheless, 

it serves as a useful yardstick.  

The second is the so-called Beveridge system, versions of which are identifiable in Britain and Sweden.  

Its aim is to provide free universal healthcare but without necessarily requiring complete state control.194 

Within this family, a strong blend of public and private delivery is common. The NHS195 delivers 

secondary care through either state-owned hospitals called trusts or foundation trust, the latter of which are 

independent corporations run locally with more control over budgets.196 Commonly, it uses private 

healthcare providers to supplement its own provision with services paid for publicly but carried out by 

the private sector, typically in an NHS hospital.197 The story is similar in the decentralised Swedish 

version. Overall health policy lies at the national level but responsibility for delivery of care is with the 

Landsting (county councils).198 Both primary and secondary care is delivered through a mix public and 

private of hospitals.199 While the majority of hospitals are owned and operated by county councils, there 

a number of profit-making private hospitals.200  

The final ideal-type is the Bismarckian system, which is common to continental Europe. Here, state 

involvement in healthcare delivery is of a more limited nature: overseeing a system of social insurance 

among patients, providers and insurers. Both Germany and France have such systems. In the former, the 

delivery of healthcare is shared between the Länder, federal government and civil society organisations.201 

In terms of secondary care, Germany has a mixture of public hospitals, private non-profit hospitals and 

private for-profit hospitals.202 Public hospitals are run by local authorities and the Länder; non-profits are 
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Goals of health and medical services. 
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run by voluntary organisations such as churches or organisation such as the German Red Cross; and, 

private hospitals run as commercial enterprises.203 The French system of health insurance covers virtually 

all of the population with the delivery of care through a complex private-public mix.204 Care that requires 

hospitalisation is provided by public and private entities depending on specialisation; acute medical care 

is mainly provided by public hospitals while surgical care is delivered mainly by profit-making hospitals.205  

In the surveyed systems, there are fluctuating levels of state involvement in healthcare delivery. The 

disciplines of the two models creates two sets of issues for the separate systems: (a) market access and 

(b) post-entry issues. However, the seriousness of those issues is not uniform.  

The previous section makes clear that it is the GATS’ market access principle which is the more forceful 

of the two models. Its impact would be felt strongest in a country operating a Semashko-style system of 

delivery. This type of system can be characterised as closed to foreign service providers. It is the state, 

whether by monopoly or exclusive service provider, who is wholly responsible for healthcare delivery. 

However, should full commitments be undertaken, the operating country would come under significant 

pressure. The most probable challenge would be that its monopoly infringes Article XVI(2)(a) by 

imposing a limit on the number of service suppliers. Additionally, this would entail a breach of its duty 

regarding monopolies and exclusive service providers in Article VIII. In this system, the effect of the 

discipline is to open a once closed system.  

In contrast, the Beveridgian or Bismarckian systems allow for private providers to compete in the delivery 

of healthcare services. In this sense, they are already open to foreign service providers with the same 

market access issues not arising. This does not mean they are unaffected. The difficulty such systems face 

is in trying to reduce their current levels of market access. Should they wish to role this back, they will be 

hit by the hard wall erected by the Schedules of Commitments. The effect of the disciplines is to bind, as 

opposed to increase, market access for foreign service providers. To a lesser extent market access issues 

can arise from NAFTA’s investment provisions. Recall its definition of investments covers an investor 

who seeks to make an investment in a host country. It is possible that a broad interpretation of FET 

would allow for an investor to argue its investment has been frustrated. That said, the investment 

NAFTA’s investment rules have a stronger role to play at the post-entry stage. 

Post-entry, i.e. once a service provider or investment has entered a domestic market, it is the Beveridge 

and Bismarck systems that begin to feel the heat. In open systems such as these, there is already a mix of 

public and private providers competing in the domestic market. Consequently, there is increased 
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opportunity for a county to discriminate against foreign service providers when delivering public services. 

In terms of their trade disciplines, application of the national treatment discipline would appear to 

produce the same outcome: to prevent states from treating national public service providers more 

favourably than foreign ones. For the trade disciplines, the story is more nuanced than this. A centralised 

delivery system, such as the British or French systems, coupled with the NAFTA will produce a higher 

degree tension than a local delivery system, as found in Sweden. The reason is local authorities are outside 

the scope of NAFTA’s national treatment obligation. This is not the case for the GATS that explicitly 

covers local government. 

A dual-faced impression is left. While the GATS has a stronger role to play with regard to issues of 

market access, it is the NAFTA that has a more potent effect at the post-entry stage. Of course, there are 

options for limiting these disciplines in both models. Of the two models in this regard, it is the GATS 

which is least restrictive. Although difficult to amend, its default is not that all services are covered. 

Conversely, this is the approach of the NAFTA with regard to both its trade and investment disciplines. 

It is therefore vital that parties wishing to safeguard future space for healthcare delivery make adequate 

reservations, and in the right places. 

2.4.3.  Funding Education 

Primary and secondary education are often provided compulsorily by member states. The main systems 

can be categorised threefold: single structure, common core curriculum and differentiated lower secondary education.206 

In the first system, education is provided without transition between primary and secondary levels. 

Examples can be found in Sweden and Denmark both of which are based on universalistic and social 

aims.207 In Sweden, education from preschool to upper secondary school is delivered directly by the local 

municipalities or grant-aided independent schools. 208  The latter can be operated by a company, 

association, foundation or a private individual but must be free of charge, open to all children and cannot 

charge fees for services.209 Funding for both is from pupils’ home municipalities and state grants.210 In 
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Denmark, municipalities also play a central role in the delivery of primary and secondary education.211 

There are also a number of private schools involved in the delivery of primary and secondary education 

but these cover only a small number of students.212 Funding is by the municipalities that receive a lump 

sum from the state and allocate it to different resources categories.213 There is a small private sector in 

each country who may charge fees and can also apply for grants or subsidies from the government.  

In the second system, the common core curriculum, all students progress to lower secondary education 

where they will follow the same curriculum after successful completion of primary education. Examples 

of this system exist in Germany and the Netherlands, which place emphasis on freedom of education 

(i.e. the freedom to found a school and provide teaching).214 In Germany, the public sector school system 

is financed based on a division of responsibilities between the Länder and the Kommunen (local 

authorities). The latter bear the costs of non-teaching staff and the material costs whilst the former are 

responsible for the teaching staff.215 Attendance is free of charge with no fees.216 Private schools receive 

some financial support from the Länder which will normally be contributions to standard staff and 

material costs.217 That said, the majority of funding will come from private sources. In the Netherlands, 

public primary and secondary education is financed by way of a block grant to cover the cost of personnel 

and running costs.218 In addition to government grants, both can also receive other forms of funding (e.g. 

parental contributions).219 Private education is not financed by the government and as such is dependent 

on third party contributions (pupil’s families).220 

The third system differs from the two in that after successful completion of primary education, students 

can follow different educational pathways or specific types of schools either at the beginning or during 

lower secondary education. This is found in the United Kingdom where there is no guiding education 
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principle.221 Administration and governance involves a high degree of autonomy with local authorities 

and individual institutions implementing a centrally determined policy.222 Organisationally, there are two 

types of public schools. There are maintained schools, administered by local authorities, and academies, which 

are independent of local authorities.223 Funding for all education levels in England is provided by central 

government. The Education Funding Agency, an agency of the Department of Education, is responsible 

for providing revenue and capital funding for primary and secondary schools. Similar to its Dutch 

counterpart above, schools can ask parents for a contribution for extra-curricular activities. There is also 

a long tradition of private or ‘independent’ schools, which are separate and receive no public money but 

are subject to regulation.224  

From both services and investment, neither model maintains well-developed disciplines applicable to 

subsidies. Nevertheless, and as argued previously, the educational financing arrangements considered 

may still conflict with discipline of national treatment. The above systems overview demonstrates that all 

systems are open to foreign service providers. However, it is those systems that make public funding 

available to private providers (Sweden, Denmark and Germany), as opposed to those who do not (the 

Netherlands and UK), that face increased tensions with both. Assuming full commitments are made, 

should one of the latter three deny funding to a foreign educational provider, which is otherwise made 

available to both public and private providers, a legal challenge would likely ensue. Its claim would be 

that it is competing with public providers who receive more favourable treatment.  

The impact of national treatment would not be equal under the two models. As highlighted in the context 

of delivery, the NAFTA limits exempts local government from both its trade and investment national 

treatment obligation. The funding arrangements provided for in Sweden, Denmark and, to a partial 

extent, Germany is administered by local municipalities that would be exempt. This is not the case for 

GATS whose scope would cover such bodies and would therefore affect the stated systems to a greater 

extent than the NAFTA. This may be exacerbated by its transparency principle that requires, where 

specific commitments have been made, the publication of regulations or administrative guidelines 

relevant to any funding decision.  

The distinct investment disciplines of NAFTA change this picture somewhat. Should a foreign education 

provider have reasonable cause to expect or be given some form of assurance that public funding would 
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be available, which later turns not to be forthcoming, then a breach of FET would ensue. Further, if 

funding is provided to a foreign investor but is later withdrawn, then an investor may claim indirect 

expropriation. This would depend on which interpretation the arbitral tribunal opts for. As there is no 

carveout of either of the investment disciplines, the local government arrangements discussed would be 

caught an Annex III reservation had been made. 

2.4.4.  Regulation: one system to another 

In health and education, the amount of regulation present varies depending on the system in question. 

In the Beveridge and Bismarck systems, a high degree of regulation is present. In the UK, there are 

several regulatory bodies that set standards, monitor organisations to ensure compliance and enforce 

consequences for standards failures. 225  Chief amongst these are the Care Quality Commission and 

Monitor. The CQC inspects both NHS and private services in England to ensure they meet standards of 

quality and safety. It can issue cautions and fines, and where patients have been harmed or put at risk 

they can prosecute.226 Monitor’s role is to make sure the sector operates in the best interests of patients 

and works with the Competition and Markets Authority to ensure mergers of foundation trusts are not 

anti-competitive.227 A similar role is played by the National Board of Health and Welfare in Sweden. Its 

task is to follow up on and evaluate the services provided to determine whether they correspond to the 

goals laid down by the central government.228 In our Bismarckian examples, we also see a high degree of 

regulation. Of note is the role of corporatist institutions in the German system. These institutions are 

responsible for the implementation of statutory health insurance under federal and Länder supervision.229 

To this end, the different institutions enter into direct negotiations with one another or form Joint 

Committees.230 The role of the Committees is to issues directives (requiring approval by the Ministry of 

Health) stating whether statutory health insurance services are adequate, appropriate and efficient.231 

In education, there is also significant regulation. In Sweden, at primary and secondary level, the School 

Inspectorate (Skolinspektionen) ensures local authorities and independent schools follow relevant laws and 

regulations.232 It supervises all schools and is responsible for granting licences to new school and decides 
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on applications for entitlement to subsidies. 233  At the tertiary level, the Swedish Higher Education 

Authority reviews the quality of higher education to ensure they comply with relevant legislation and 

regulations.234 In Denmark, the Ministry for Children Education and Gender Equality is responsible for 

policy making and is supported by the National Agency of Quality and Supervision and the National 

Agency for IT and Learning.235  

Our second system takes a different turn. As noted, educational legislation and administration of the 

system is under the purview of the Länder.236 The Länder is responsible for internal school matters that 

includes the regulation of teaching and educational objectives within the framework of education acts.237 

In contrast, local authorities maintain responsibility for the supervision of external school matters such as 

school buildings, interior fittings, procurement and personnel costs. On the tertiary level, the power of 

establishment and organisation and authority over financial and staffing lies with the Länder.238 In the 

Netherlands, the supervision of schools is undertaken by the Education Inspectorate which is an 

executive agency which falls under the Minister of Education, Culture and Science and within the scope 

of the Education Inspection Act.239 This Inspectorate overseas the quality of education and adherence to 

educational laws. 240  On the tertiary level, the Netherlands-Flanders Accreditation Organisation is 

responsible for accrediting study programmes who receive accreditation once their quality has been 

approved.241 

Finally, in the British system, the important regulatory actor supporting the Department of Education is 

the Office for Standards in Education, Children’s Services and Skills (Ofsted).242 This is responsible for 

the inspection and regulation of day care and children’s social care as well as the inspection of children’s 

services, schools and colleges.243 Universities in the UK retain significant institutional autonomy. There 

is no system of accreditation but the Quality Assurance Agency for Higher Education makes judgements 
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on institutions’ capability to manage their own standards and the Quality Code for Higher Education 

provides a guide for institutions.244 

The array of surveyed regulatory arrangements are prevalent in open systems, where a mix of public and 

private providers is permitted, rather than a closed system such as Semashko. At first glance, decisions 

of independent regulatory bodies, in both health and education services, may restrict the market access 

of foreign service providers or investors. This is most obvious tension when entry to the domestic market 

is made dependent on a licence (Swedish Skolinspektionen) or accreditation (Netherlands-Flanders 

Accreditation Organisation). However, such decisions do not fall within the prohibited market access 

restrictions of the GATS and the NAFTA contains no substantive market access rules. In discussing 

possible tensions, it is post-entry regulation that is of greater interest. At this point, there are two obvious 

potential tensions: (1) a regulatory body makes an unfavourable decision or (2) an alteration to the 

regulatory environment that detrimentally affects foreign service providers or investors.  

Both models make clear that non-governmental bodies exercising delegated governmental authorities fall 

within its scope.245 Accordingly, decisions of regulatory bodies would be subject to compliance with the 

national treatment obligation. This will bite only where less favourable treatment is accorded to foreign 

service providers or investors. Accordingly, regulatory decisions or changes made for legitimate reasons 

and unrelated to foreign origin would not be caught. Separately, the GATS domestic regulation discipline 

may also apply. However, this remains under-developed and currently imposes only a general obligation 

at present. The NAFTA’s investments rules set a much lower benchmark for the disciplining of regulatory 

decisions or changes. A wide interpretation of both distinct disciplines, FET and indirect expropriation, 

would result in negative effects stemming from either being considered infringements. This has an 

important public service consequence. It restricts parties from introducing regulatory changes in order 

to reflect adequately society evolutions. In turn, this restricts the diversity of public services that can be 

provided over time.  

 

2.5  Resolving tension 

2.5.1. Space for public services 

To different extents, both models recognise the need to balance the application of their disciplines with 

space for public service provision. The GATS refers to the need to give respect to ‘national policy 
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objectives’246 whilst the NAFTA acknowledges the flexibility required ‘to safeguard the public welfare’.247 

In doing so, they open up the possibility of resolving the tensions, highlighted in the previouse section, 

created through the application of highlighted trade and investment disciplines, by exempting public 

services. The focus of this final section is the extent and alternative ways the two models do so by way 

of excepting public services. As with previous subsections, it is worth pointing out the future relevance 

of this discussion. In its trade and investment agreements, the EU has integrated versions of the below 

exceptions. While it is in chapter 6 that we examine these in detail, their consideration here provides a 

useful foundation for that future discussion. 

2.5.2. Sectoral carve-outs 

The two models contain sectoral carve-outs for specific service sectors. The GATS exempts from its 

scope the sectors of air and maritime transport services.248 That said, it is clear these are not much use 

for the sectors of education and healthcare above. In contrast, the NAFTA’s chapters on services and 

investment contain identically worded provisions which state that nothing within them ‘shall be 

construed to prevent a Party from providing a service or performing a function such as law enforcement, 

correctional services, income security or insurance, social welfare, public education, public training, health 

and child care in a manner not inconsistent with this Chapter’.249 On the face of it, it appears that these 

provisions would exempt many of the above public service systems above. Closer examination of their 

scope and effect suggests otherwise.  

These provisions have yet to form the basis of dispute resolution proceedings and have overall received 

minimal attention. Accordingly, their scope is unclear. It is evident that any interpretation afforded to 

them should be in accordance with the Vienna Convention on the Law of Treaties.250 Their primary 

characteristic is to adopt a ‘sector-based’ approach to determination of the type of service that fall within 

its scope.251 Initially, it may be tempting to consider them as having a partially functional approach as 

their focus on the provision or performance of a particular function, i.e. the aim of a public service. 

However, there are no tests supplementing this to determine what sort of service would fall within its 
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scope. Rather, what follows is a non-exhaustive list of covered services. The type of services listed 

encompass services that can be considered sovereign functions (law enforcement and prison services) 

and those which pursue social functions of public interest (social services, education and healthcare). But 

the fact that there is a list itself supports the view that its idea of public services is sector-based and fixed 

in time which would produce a rigid approach to exemption that applies only to the sectors listed.  

The precise effect of the provisions is also unclear. On one view, the provisions allow NAFTA parties 

to undertake their service obligations (within the stated sectors) provided such treatment is non-

discriminatory.252 Other views suggest their effect is that other principles of the Chapters such as MFN 

and national treatment would apply should a particular public service be privatised. 253  The most 

convincing view is the Article does not serve as an exception from the substantive services and 

investment obligations and there is no basis in which to interpret them as such.254 Accordingly, they have 

no ‘binding legal quality’.255 This is evidenced from examination of the provisions’ language which relates 

only to a Party performing services in a manner ‘not inconsistent with this Chapter’. Further support for 

this view is that Chapter 12 on services, the statement is not located in the sub-section which specifically 

exempts services from its scope.256 Had the drafters intended the provisions to have such an effect they 

would have surely placed it there. Nonetheless, these provisions are part of the context for interpreting 

the obligations of either chapter and any interpretation should seek to interpret any obligation in a manner 

that would permit a party to provide the kind of services listed.  

2.5.3. Functional exemptions 

Although having only modest sectoral exemptions, the GATS exempts from its scope all services supplied 

in the exercise of governmental authority. Like its counterpart above, to date this concept has yet to form the 

subject of dispute settlement proceedings in the WTO. That has left room for competing interpretations 

to arise regarding its scope. The WTO Secretariat has promoted a narrow sectoral interpretation to this 

concept that would cover only services such as police, fire and monetary operations of central banks.257 

However, this seems incorrect given the provided supplementary definition which clarifies that the 
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limitation applies to services provided neither on a commercial basis nor in competition with one or more 

suppliers.258 The two conditions are cumulative so that failure to satisfy one leads to application of the 

GATS. Close examination of the sub-concepts supports the view that a narrow functional approach259 is 

more inherent which puts non-commercial services provided for reasons other than profit outside the 

scope of the agreement.260 When compared to the above sectoral approaches, even a narrow functional 

one allows for broader coverage and greater flexibility. Before embarking on an analysis of the 

supplementary concepts, it is noted that like the NAFTA the rules expressed in the Vienna Convention 

are to be relied upon when interpreting the GATS.261 To this end, an ‘essentially textual approach’ that 

considers the ‘ordinary meaning’ of the concept, informed by its context, is to be adopted.262 

In relation to the first concept, it is commonly posited that supplied on a commercial basis means ‘with a view 

to making a profit’.263 Support for this can be taken from jurisprudence of the GATT where the Panel 

has considered ‘commercial’ to refer to the process of being ‘engaged in commerce’ and interested in 

‘financial return rather than artistry; likely to make a profit’.264 It has been highlighted elsewhere that the 

profit-seeking motive cannot be the sole criterion.265 Rather, the view has been advanced that there 

should also be an element of strategic behaviour. 266  Support for this can also be found in the 

jurisprudence of the GATT which has highlighted that ‘loss-making sales can be, and often are, a part of 

ordinary commercial activity.’267 Additionally, the GATS includes juridical persons within its definition of 
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commercial presence whose status is unaffected by whether they seek a profit or not.268 This is a notable 

development as it is clear that the primary focus of the concept is the nature of the activity. Additionally, 

an assessment of strategic behaviour necessitates an examination of what aim is being pursued which 

indicates that a functional approach to the designation of a service as commercial is to be adopted. 

Turning to the second concept, this requires that there are two or more service suppliers competing with 

one another in the same market. 269  The common view is that this should embody some form of 

substitutability between ‘like’ and ‘directly competitive substitutable products’. Previous GATT’s Panels 

have confirmed that they will look to determine whether products are alternative ways of satisfying the 

same particular consumer need.270 Another view is that the concept of competition refers to ‘one-way 

competition’; to fall within the limitation, a service supplier must not operate with a view to competing 

with other service suppliers.271 On this basis, ‘in competition’ refers to the situation when a service 

provider acts competitively by ‘striving for custom against other suppliers’.272 Such an approach can cause 

practical difficulties in application as it is unclear to what extent a service provider would need to be not 

acting in competition to come within the limitation.273 Notwithstanding the above, what is revealed is 

that the focus is on what is occurring in the marketplace rather than the identity or nature of the service 

supplier.274 Thus, the mere fact that there is a governmental involvement does not affect a determination 

of whether competition exists. This is perhaps unsurprising given the GATS explicitly contemplates the 

possibility of competition between public and private entities. 275  Again, this supports a functional 

approach to public services as it is the activity that matters and the context in which the service provision 

is carried out rather than the identity of the provider. 

The importance of ‘governmental authority’ in determining whether a service is supplied on a commercial 

basis has been asserted elsewhere.276 Previously, the essence of government was held to be the power to 

regulate, control or supervise individuals or otherwise ‘restrain’ conduct which stemmed from the functions 
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performed by a government and the powers and authority to perform those functions.277 However, the 

extent of its use in designating a service appears minimal. The wording of the supplementary definition 

does not support a large role for this concept as it does not place any requirement to determine that a 

service is governmental. The only requirements are that a service is supplied on a commercial basis or in 

competition with other service suppliers. This limited role for the concept supports the view that the 

exception is to adopt a functional approach to public services.  

The above discussion to suggest that while potentially broad, many of today’s public services would not 

qualify as a service supplied under governmental authority. This is not because they are profit-seeking, 

although some are, but rather it is a consequence of the fact that many of the surveyed public services 

systems contain a strong mix or public and private providers, who compete against one another. This is 

observable in both healthcare and education public service systems. Services operating under conditions 

such as those found in the Semashko are expected to fall within the scope of Article I:3(b) because they 

are not acting strategically or in competition against other providers. In contrast, public services systems 

where actors must calculate their provision because they are exposed to pressure from private provision, 

the case in both the Beveridge and Bismarck systems, are most likely outside the exception.278 

2.5.4. Justified derogations 

The GATS contains several derogations that allow its members to adopt measures that run counter to 

its disciplines. While the NAFTA incorporates the justified derogations of GATT, it does not do the 

same for the GATS.279 The only derogation applicable to its services rules is for measures necessary to 

secure compliance with laws and regulations not inconsistent with the NAFTA.280 It therefore does not 

maintain any justified derogations relevant to public services and what is discussed below is applicable 

only to the GATS. 

Those most relevant for the sectors of healthcare and education are those necessary to protect public 

morals or maintain public order and to protect human, animal or plant life health.281  It has been 

confirmed that Panel and Appellate Body reports in relation to the GATT can be used to interpret these 
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different elements.282 A two-tier analysis is envisaged for the assessment of whether a national measure 

should be exempted. Firstly, it should be determined whether the measure falls within the scope of the 

specified exemption. This requires a ‘degree of connection’ between the measure and the interest 

pursued.283 Secondly, it must be determined whether the measure ‘constitutes a means of arbitrary or 

unjustifiable discrimination’ or ‘a disguised restriction on trade in services’. This requirement, known as 

the chapeau, has been interpreted as requiring the measure to be ‘reasonable’.284 Moreover, it can be viewed 

as maintaining a balance between the right of WTO members to utilise the exemptions to protect 

legitimate policies and interests and the substantive rights of other members.285 In this regard, it serves 

to prevent the abuse or misuse of the general exceptions.286 

Turning to the first, both paragraphs (a) and (b) of Article XIV contain this ‘necessity’ test. This requires 

two questions to be answered in the affirmative: (i) whether the measure in question is ‘designed to’ 

achieve the protection of public morals and public order or human, animal or plant life health; and, (ii) 

whether a ‘sufficient nexus between the measure and the interest protected’ exists, i.e. whether it is 

necessary.287 The Appellate Body has set a relatively low bar for question one in finding that a measure 

‘not be incapable’ of achieving of one of the stated objectives.288 The footnote to Article XIV(a) explains 

that it ‘may be invoked only where a genuine and sufficiently serious threat is posed to one of the 

fundamental interests of society’. It has been interpreted as applicable to measures ‘denot[ing] standards 

of right and wrong conduct maintained by or on behalf of a community or nation’.289 Moreover, its 

concepts’ content ‘can vary over in time and space, depending upon a range of factors, including 

prevailing social, cultural, ethical and religious values.’290 While this is suggestive of broad scope, it is 

fundamentally limited to public policy or ordre public measures.291 It is therefore difficult to envisage a 
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286  United States – Gasoline, Appellate Body Report, 29 April 1996, WT/DS2/AB/R, 22. 

287  European Communities — Measures Prohibiting the Importation and Marketing of Seal Products, Appellate Body Report, 22 May 
2014, WT/DS400/AB/R, para 5.169; Brazil — Certain Measures Concerning Taxation and Charges, Report of the Panel, 
WT/DS472/R, para 7.516. 

288  Colombia — Measures Relating to the Importation of Textiles, Apparel and Footwear, Appellate Body Report, 7 June 2016, 
WT/DS461/AB/R, para 5.67. 

289  United States – Gambling, Panel Report, 10 November 2005, WT/DS285/AB/R, para 6.465. 

290  Ibid, para 6.461. Cited with approval in China - Measures affecting Trading Rights and Distribution Services for Certain Publications 
and Audiovisual Products, Panel Report, 10 January 2010, WT/DS363/R, para 7.759.  

291   Krajewski, above n 55, at 157.  
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situation where many public services, at least those related to health or education services, could fall 

within the scope of this exception. This view is fortified by a recent Panel's summation of the policy areas 

in which the exception has been previously invoked: money laundering, organized crime, fraud, underage 

gambling, and pathological gambling, content review to prevent the dissemination of cultural goods with 

a content that has a negative impact on a member's public morals and public concerns related to seal 

welfare.292 

It is more likely that Article XIV(b), justifying measures necessary to protect human, animal or plant life 

or health will be of use in terms of public services. Of course, this is relevant only for healthcare as 

opposed to education services. It would be difficult, if not impossible, to argue an education measure 

was designed to achieve an animal or human health policy objective. Whether this would extend to the 

introduction of a public health service remains to be see. Previously, the derogation has been used to 

justify infringing measures designed to reduce motor vehicle emissions and combat health risks associated 

from asbestos and imports of retread tyres. This seems to accord with the view that the derogation is to 

be narrowly construed to cover only measures that protect the public from health threats.293 Nevertheless, 

and proceeding upon the assumption that public health services is covered, the measure in question must 

satisfy the ‘designed to’ criterion from the outset. An example of failure is the EU’s ‘Drug Arrangements’, 

which were not considered designed to protect human life or health despite arguments that they did so 

by combating drug trafficking.294 While distinct from previously covered measures, it is difficult to 

contend that the provision of public healthcare, at its very lowest, is not incapable of pursuing the 

protection of human life or health.  

Where difficulty is likely to be met is in relation to the core necessity test. Previous Panels make clear 

that members have a broad margin of discretion in defining what constitutes health and their desired 

level of protection.295 Further, it has been accepted that the aims of protecting human life and health take 

priority over trade liberalisation commitments so long as they are deemed necessary.296 That said, what is 

necessary is to be determined through consideration of whether a reasonably available alternative exists 

                                                 
292  Brazil - Taxation and Charges, Panel Report, 30 August 2018, WT/DS472/R, para 7.521. 

293  This appears to be in harmony with WTO Secretariat’s view that public services measures are to be considered relevant 
to the previously discussed concept of services supplied under governmental authority, see WTO Secretariat, WTO 
Agreements and Public Health: A Joint Study by the WHO and the WTO Secretariat (WTO Secretariat, 2002), 118.  

294  European Communities — Conditions for the Granting of Tariff Preferences to Developing Countries, Panel Report, 1 December 2003, 
WT/DS246/R, para 7.210. 

295   European Communities – Measures affecting Asbestos and Asbestos-containing products, Appellate Body Report, 12 March 2001, 
WTO/DS135/AB/R, para 168.  

296   Thailand –Restrictions on Importation of and Internal Taxes on Cigarettes, Panel Report, 7 November 1990, DS10/R - 37S/200, 
para 73.  
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that leads to a lesser degree of inconsistency.297 This is to be determined through a ‘weighing and 

balancing’ of the contribution of the measure to the realisation of the ends it pursues and also the 

restrictive impact of the measures on international commerce.298 The ‘more vital or important’ a policy 

goal, notably human life is considered the most vital, the harder it is for an alternative to be reasonably 

available. 299  The GATS must therefore balance its members’ intervention ‘rights’ and liberalisation 

‘duties’300; an exercise that involves an understanding of the relevant domestic values and principles 

together with an evaluative judgment of their importance.301 However, the below example illustrates the 

difficulty in envisaging a scenario where a challenging WTO member would not be able to proffer a less 

trade restrictive policy alternative. 

Example 7 

Country A introduces a measure requiring new healthcare providers, public and private, to obtain a 

Health Permit before they can begin providing services. Its Ministry of Health is responsible. It 

considers, existing levels of healthcare provision and if there is a need may issue a Permit for a 

geographically limited area. Country B complains that the measure infringes Country A’s GATS 

commitments. Country A attempts to justify the measure using Article XIV(b) as necessary for the 

protection of human health. Before a WTO Panel, Country B suggests two less restrictive alternatives 

which it argues allow Country A to pursue its public health aim: (a) the granting of a Permit is 

automatic but its continuance subject to annual or bi-annual review or (b) licences are to be granted 

without geographical limitations.  

The above example shows the difficulty with which a member would face in trying to justify a measure 

as necessary. It is certainly arguable, although not a closed case, that the suggested alternatives constitute 

‘genuine alternatives’ in that they are less trade restrictive than the original measure but still allow Country 

A to achieve its desired level of protection.302 In many cases, the challenging WTO member will be able 

to conceive of a less restrictive alternative which, in turn, opens the door to a Panel deliberating what 

satisfies a country’s public aim and to distil it into a trade compliant version.  

                                                 
297  United States – Section 337 of the Tariff Act of 1930, Panel Report, 7 November 1989, L/6439 - 36S/345, para 5.25; Thailand 

– Restrictions, above n 296, para75; Korea – Beef, above n 101, at para 166. 

298   Korea – Beef, above n 101, at para 164; United States – Gambling, above n 289, at para 306; and, EC- Asbestos, above n 295, 
at para 172. 

299  EC-Asbestos, above n 295, at para 72. 

300   United States – Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, 12 October 1998, 
WT/DS58/AB/R, para 156.  

301   Markus Krajewski, ‘Comment: Quis custodiet necessitatem? Adjudicating necessity in multilevel systems and the importance 
of judicial dialogue’, in Panizzon et al, above n 98, at 400. 

302  EC — Seal Products, above n 287, at para 5.261; Brazil — Measures Affecting Imports of Retreaded Tyres, Appellate Body Report, 
3 December 2007, WT/DS332/AB/R, para 156.  



 

 
57 

The second stage of analysis is the chapeau. This establishes three standards of treatment that must not 

be contravened: (i) arbitrary and (ii) unjustified discrimination or (iii) a disguised restriction of 

international trade.303 These concern the manner of application of the measure as opposed to its specific 

content.304 The focus of the Panel in examining whether a measure is arbitrary or unjustifiable will be the 

difference in treatment afforded to domestic and foreign providers. 305  Absent is the weighing and 

balancing assessment contained within the necessity test. An unjustifiable measure is one that fails to 

provide a certain degree of flexibility between domestic and foreign providers while an arbitrary measure 

is one that requires other countries to adopt the same enforcement practices without consideration of 

their conditions. 306  Previously, national measures have infringed the chapeau because it has been 

implemented without the cooperation or negotiation of affected countries307 or it has been applied 

inconsistently.308 But for certain countries there may be valid a public service justification for rigid 

implementation or inconsistent application. This creates problems for their justification, as illustrated by 

the example below.  

Example 8 

Country A successfully establishes its Health Permit as necessary, however, it must now satisfy 

chapeau. Two element cause difficulty in this regard. The first is that that it exempts Country C 

providers from the permit scheme. The two countries have a long history of exchanging services and 

supporting one another’s healthcare systems. The second is that it established the licensing regime 

and implemented it without prior consultation of affected WTO members. Its reason for doing so 

was the pressing need to direct healthcare services to the neediest areas. Country B argues this is an 

unsatisfactory justification for the arbitrary and unjustifiable discrimination which results as a 

consequence.  

Past WTO jurisprudence, referenced above, suggests it is unlikely that Country A’s measure would pass 

the chapeau test. The example illustrates, and in spite of the fact that a country may have public service 

reasons for implementing a measure in a particular way, it will remain very difficult for measure to accord 

differentiated treatment to trading partners. 

 

                                                 
303  The chapeau conditions are explicitly mentioned by NAFTA, Article 2101(2).  

304   United States – Gasoline, above n 286, at 22. 

305   United States – Gambling, above n 282, at para 357.  

306   Krajewski, above n 85, at 161. 

307  US-Gasoline, above n 286, at 27; and, US-Shrimp, above n 300, at paras 171-172. 

308  Brazil-Tyres, above n 302, at para 228, and EC-Seal Products, above n 287, at para 5.338.  
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2.5.5. Investor-state recognition 

The application of the NAFTA’s Chapter 11 standards of investment to public services has resulted in 

numerous investor-state claims.309 Generally speaking, such cases have not directly addressed the nature 

of public services in applying NAFTA’s core disciplines bar one: United Parcel Services of America. 

Considered a ‘watershed’ moment in investor-state arbitration, this case represents the first challenge 

by an investor on the basis that the delivery of public services represented unfair competition for private 

companies providing like services.310 It is in consideration of this claim, that we see a NAFTA tribunal 

grapple with the difficult task of weighing and balancing the efficacy of the Agreement against the policy 

objectives of Canada. The facts of the case are straightforward. UPS, an American company, competed 

with Canada Post, an entity of the Canadian federal government, which provided basic mail delivery in 

the non-monopoly postal services market.311 The Canadian government provided certain benefits to 

Canada Post, including a subsidy and the use of infrastructure, which it did not give to other mail 

providers. 312  UPS claimed that denial of such benefits contravened NAFTA’s national treatment 

obligations.  

Without consensus, the Tribunal rejected UPS’ claims in all respects.313 However, for present purposes 

it is the Tribunal’s findings that Canada Post and UPS were not ‘in like circumstances’ as required for 

Article 1102 that mandates national treatment. In reaching this view, the Tribunal sought to distinguish 

Canada Post by virtue of its public policy functions, including a universal obligation, which rendered it 

an entity not governed solely by commercial considerations.314 Of particular note, is the apparent weight 

given to the actual public aims: ‘the widest possible distribution…at affordable and uniform prices 

throughout the country.’315 This in turn justified the restrictive effect of their implementation.316 The 

case represents an example of a NAFTA investment Tribunal recognising the unique characteristics of 

                                                 
309   For instance Metalclad, above n 145 (waste disposal services); Bayview Irrigation District et al. v. The United Mexican States, 

ICSID Case No.ARB(AF)/05/1, Award, 19 June 2007 (water distribution); UPS, above n 250 (postal services); and, 
Melvin J. Howard, Centrurion Health Corporation & Howard Family Trust v. Government of Canada, PCA Case No. 2009-21, Order 
for the Termination of the Proceedings and Award on Costs, 2 August 2010 (health services).  

310   Steven Shrybman, ‘United Parcel Services (UPS) v. Canada’, (2007) Briefing Paper: Canadian Centre for Policy 
Alternatives 8(1), 1 
<https://www.policyalternatives.ca/sites/default/files/uploads/publications/National_Office_Pubs/2007/NAFTA_a
nd_UPS.pdf> accessed 26 June 2019. 

311   UPS, above n 250, at para 10. 

312   For a summary, see Ibid, para 11. 

313   The UPS nominated arbitrator, Donald Cass, provided a lengthy dissenting opinion found in Appendix 1 of the award. 

314   UPS, above n 250, at para 142. 

315   Ibid, para 175. 

316   Ibid, para 179. 

https://www.policyalternatives.ca/sites/default/files/uploads/publications/National_Office_Pubs/2007/NAFTA_and_UPS.pdf
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National_Office_Pubs/2007/NAFTA_and_UPS.pdf
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a public service provider as a consideration relevant to its decision.317 This is explicitly acknowledged by 

Tribunal who recognised that Canada Post has ‘an essential role in the economic, social and cultural life 

of Canada’.318  

What is evidenced here is a weighing of the objectives of the public service in question which shows, in 

the case of investment, that Tribunals are willing to consider the final aim when deciding whether the 

NAFTA rules should apply. This is all the more telling after consideration of the evidence that the two 

provide very similar services but for quite different reasons.319 Such accommodation of public services 

is to be welcomed and could pave the way for subsequent tribunals to take similar approaches when 

considering public services. However, such optimism should be tempered. There is a distinct lack of 

precedent within NAFTA’s tribunal system. 320  It is common for subsequent tribunals to rely on 

decisions of a previous one, although there is no obligation to do so. Accordingly, there is no guarantee 

future NAFTA tribunals will adopt a similar approach.  

 

2.6.  Conclusions 

The takeaway is that the relationship between public services and international economic law, as ex-

pressed in trade and investment law, is not black and white. There are in fact many shades of grey. The 

extent of this gradation is determined by two variables: (a) the system of public service; and, (b) the model 

of trade with which it interacts. Of the two models considered, the GATS and NAFTA, it is evident that 

their disciplines are capable of producing tensions with public services. But the degree of tension is not 

equal. The GATS with its stronger market access disciplines will produce greater tension than its coun-

terpart when coupled with a closed public service system. In contrast, the NAFTA disciplines, particularly 

those of investment, are of a greater potency to public services with regard to issues of post-market entry. 

Given most public service systems now maintain a strong mix of public and private providers, it has been 

argued the NAFTA produces the greatest overall tension with public services. This argument is fortified 

by two points. Firstly, it has a rigid structure of application that provides it disciplines with broad scope 

and parties little room for manoeuvre. Secondly, it contains only a few exceptions. On the latter point, 

the GATS has several options of relevance, although they tend to be narrowly construed and tightly 

policed. Having throughly consulted the toolkit of international trade and investment law, we are in a 

much better position to examine the EU’s use of it. But before doing so, a preliminary needs answered: 

                                                 
317   VanDuzer in Krajewski, above n 97, at 135. 

318   UPS, above n 250, at para 57. 

319   A point highlighted by paragraph 25 of Donald Cass’ dissent, above n 313. 

320  For discussion, see Jeffery P. Commission, ‘Precedent in Investment Treaty Arbitration: A Citation Analysis of a 
Developing Jurisprudence’, (2007) 24(2) Journal of International Arbitration 129, 135.   
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what role should public services play in EU trade and investment policy? It is to this question that we 

now turn.  
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3 

EU trade and investment policy: 

the role of public services 

 

3.1.   Introduction 

The EU has an ambitious agenda to conclude a series of deep and comprehensive trade and investment 

agreements. Currently, it is party to a number of bilateral agreements and is in on-going negotiations for 

further extensive agreements. Its fresh crop of ‘new generation’ agreements mark a clear departure from 

those that came before.321 On one hand, the primary objective of this new batch of agreements remains 

the default: to create expanded markets for and eliminate barriers to trade and investment. This is nothing 

new. On the other, they pursue their objectives more forcefully than earlier agreements by incorporating 

comprehensive services and investment chapters and applying these new rules with greater rigidity. It is 

clear from the previous chapter that the strength of an agreement’s disciplines and the manner in which 

they are applied will determine the extent to which they impact public services. However, the EU regularly 

balances its economic objectives with the acknowledgement that member states retain the right to adopt 

measures to pursue legitimate policy objectives. Evidently, it is aware that it must strike a balance between 

the efficacy of its external disciplines and space for public services. This focus of this chapter is how the 

EU should strike that balance. The question of whether it does is considered in subsequent chapters.  

This chapter has two substantive parts. Section 3.2 considers the legal environment of the EU’s trade 

and investment policy. This is an area of law that has recently come under significant judicial scrutiny.322 

The preliminary conclusion is the EU must balance multiple external objectives against its shared values, 

one of which is public services. The section begins by surveying the current state of the EU’s trade and 

investment policy. It then considers the aims and obligations imposed by the CCP when advancing 

external trade policies. Unlike the two models considered in the previous chapter, this shown to be a 

                                                 
321   The term ‘new generation’ of EU trade agreement refers to those ‘which contain, in addition to classical provisions on 

the reduction of customs duties and of non-tariff barriers to trade in goods and services, provisions on various matters 
related to trade, such as intellectual property protection, investment, public procurement, competition and sustainable 
development’; see Opinion 2/15, Free Trade Agreement between the European Union and the Republic of Singapore, 
16 May 2017, ECLI:EU:C:2017:376, para 17. For discussion, see Markus Krajewski, ‘Public Services in EU Trade and 
Investment Agreements’, (2013) Paper Presented at the Conference ‘Beyond the Single Market – External and 
international dimensions of services of general interest in EU law’, 7 
<https://we.riseup.net/assets/200621/PublicServicesTradeAgreements.pdf> accessed 26 June 2019. 

322   Two requests for CJEU opinions have been made: firstly, on the EU’s ability to conclude the EU-Singapore FTA as an 
EU-only agreement, answered in Opinion 2/15; secondly, on the compatibility of its investment court system 
incorporated in the CETA, which has now been answered positively in Opinion 1/17, Comprehensive Economic and 
Trade Agreement between the European Union and Canada, 29 January 2019, ECLI:EU:C:2019:72. 

https://we.riseup.net/assets/200621/PublicServicesTradeAgreements.pdf
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value-ladened system that public services form part of. But this answers the set question only partially. It 

leaves unresolved the extent to which the EU’s trade and investment objectives should be checked by 

the shared value of public services. An answer is sought in section 3.3. This section explores how the two 

should be balanced against one another. Having found that the CCP itself produces little guidance, the 

section turns to other ideas that may indicate the correct path, namely: coherence and legitimacy. This 

yields an interesting conclusion: a legitimate EU trade and investment policy should cohere with the 

internal market’s treatment of public services. Practically-speaking, this means that there is no obligation 

on the EU to go beyond internal market’s level of public services protection. However, it must not dip 

below it. In other words, the external must at least match, but not necessarily raise, that of the internal. 

The need for such an approach is emphasised by the important role played by legitimacy in EU external 

action. Section 3.4 summarises the chapter’s main findings while introducing the next step of the thesis. 

 

3.2.  The Common Commercial Policy 

3.2.1. The evolution of EU trade and investment policy 

The Treaty of Rome granted the European Economic Community exclusive competence over the 

CCP.323 The establishment of a customs union required the adoption of a common external tariff and 

thus a single EEC position on tariffs.324 The customs union provided member states with a collective 

market power beyond what they possessed individually.325 Since its humble beginnings, the CCP has 

expanded and now provides the EU with a mandate to adopt international agreements covering a broader 

range of policy areas, including services and foreign direct investment.326 It is currently party to a number 

of bilateral and regional agreements and has a global strategy327 to expand its network of trade agreements, 

which it argues support the WTO’s multilateral trading regime 328 , to include deeper and more 

comprehensive trade and investment agreements. This includes the ongoing negotiations of the much 

                                                 
323   Treaty of Rome, Article 113. 

324   Reflecting the internal market’s need for uniform external actions, see Angelos Dimopoulos, EU foreign investment law 
(Oxford University Press, 2011) 201; Marise Cremona, ‘The external dimension of the internal market’ in Catherine 
Barnard and Joanne Scott (eds.), The Law of the Single European Market: Unpacking the Premises (Hart Publishing, 2002), 354. 

325   This collective market power was subsequently exercised during subsequent WTO negotiations (the Kennedy Round), 
see Stephen Woolcock, ‘European Union trade policy’, (2011) LSE Research Online 
<http://eprints.lse.ac.uk/33488/1/European_Union_Trade_Policy_(LSERO).pdf> accessed 18 February 2019. 

326   TFEU, Article 207(1).  

327  Articulated variously by the Commission: ‘Global Europe’, above n 7; ‘Trade Policy as a core component of the EU’s 
2020 strategy’, COM (2010) 612 final; and, ‘Trade for All: Towards a more responsible trade and investment policy’, 
COM (2015) 497 final. 

328   While it remains a ‘staunch’ supporter of the WTO, the EU has made clear that it consider the WTO is in need of reform, 
see Commission, ‘WTO Modernisation: Introduction to future EU proposal’ (Concept Paper, September 2018) 
<http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf> accessed 21 February 2019.  

http://eprints.lse.ac.uk/33488/1/European_Union_Trade_Policy_(LSERO).pdf
http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf
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publicised TTIP (although largely dormant now329) together with concluded agreements with Canada, 

Singapore, Vietnam and Japan. These agreements represent the ‘new generation’ of EU free trade 

agreements.330 Unlike their predecessors, the EU’s ‘first generation’ agreements were primarily focused 

on the reduction of customs duties and non-tariff barriers, its newer agreements go further by 

incorporating both a broader set of rules and a structure of greater stringency. 

Typically, the line drawn between ‘first generation’ and ‘second generation’ trade agreements is the 

Commission’s Global Europe Communication of 2006.331 Agreements concluded before this date are 

considered as part of the first generation. This includes agreements with Norway and Switzerland, its 

Association Agreements (‘AAs’) with its Mediterranean partners, the customs union with Turkey, the 

Chile and Mexico agreements and Stabilisation Agreements with five Western Balkan countries, which 

were concluded between 2001 and 2016. The term ‘new generation’ is generally taken to refer to 

agreements negotiated after 2006 with selected third countries.332 Free Trade Agreements (‘FTAs’) with 

South Korea, Columbia, Peru and Ecuador333, Central America and Canada are considered to fall within 

this category. As noted, the major separation between the two is the substantive scope of the agreements’ 

rules. The main focus of earlier agreements is trade in goods. In contrast, the new set of agreements 

cover a wider-range of topics, including: investment, public procurement, competition, intellectual 

property protection and sustainable development. In terms of their substantive content, they mark a 

departure from their older counterparts. An additional point of distinction is that they are generally 

concluded with more economically advanced countries. 

Although attractive in its simplicity, the distinction between first and second generation agreements blurs 

important differences that exist amongst different EU trade instruments and neglects ongoing 

developments. Accordingly, it is found lacking in several respects. For a start, it gives the impression that 

                                                 
329   Although the progress of negotiations has stalled, they are ongoing, see Commission, ‘Joint U.S.-EU Statement following 

President Juncker's visit to the White House’, European Commission - Statement,  (Washington, 25 July 2018) 
<http://europa.eu/rapid/press-release_STATEMENT-18-4687_en.htm> accessed 18 February 2019; and, 
Commission, ‘EU-US Relations: Interim Report on the work of the Executive Working Group’, Note for the TPC/INTA, 
(Brussels, 30 January 2019) <http://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157651.pdf> accessed 18 
February 2019. 

330   As described in Opinion 2/15, above n 321, at para 17; Opinion 2/15, Opinion of Advocate General Sharpston delivered 
on 21 December 2016, ECLI:EU:C:2016:992 (‘Opinion 2/15, Advocate General’), para 3; and, Opinion 1/17, Opinion 
of Advocate General Bot delivered on 29 January 2019, ECLI:EU:C:2019:72 (‘Opinion 1/17, Advocate General’), para 
3. 

331   Commission, Report on implementation of EU Free Trade Agreements: 1 January 2017 - 31 December 2017 (Publications Office 
of the European Union, 2018), 27. 

332   Ibid, 12. 

333  Ecuador has now acceded to the previous EU-Columbia and Peru agreement, see Council Decision (EU) 2016/2369 of 
11 November 2016 on the signing, on behalf of the Union, and provisional application of the Protocol of Accession to 
the Trade Agreement between the European Union and its Member States, of the one part, and Colombia and Peru, of 
the other part, to take account of the accession of Ecuador, [2016] OJ L/356. 

http://europa.eu/rapid/press-release_STATEMENT-18-4687_en.htm
http://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157651.pdf
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there is a simple before and after tale is to be told. In reality, the story follows a non-linear narrative. For 

instance, many of EU’s Economic Partnership Agreements (‘EPAs’) could be considered next generation 

agreements on the basis of their date of conclusion. This is despite the fact they are in terms of their 

substance first generation agreements. A fourfold categorisation of the EU’s separate trade instruments 

is a more useful framework: (1) AAs; (2) EPAs; (3) FTAs; and, (4) Bilateral Investment Treaties (‘BITs’).334 

The separate agreements falling within each category are displayed below in the Table 1: 

 

Type of trade agreement Name of agreement Countries involves 

 
Association Agreements 

 
Euro-Med AAs 

 
 
 
 

Stabilisation Agreements 
 
 
 

AAs with 
strong trade component 

 
Algeria, Egypt, Israel, Jordan, Leba-
non, Morocco, Palestine and Tunisia 
 
 
Albania, Bosnia and Herzegovina, Ko-
sovo, Macedonia, Montenegro and Ser-
bia 
 
Chile, Mexico, Ukraine, Georgia, Cen-
tral Americas (Honduras, Nicaragua 
and Panama, Costa Rica, El Salvador 
and  Guatemala) 

 
Economic Partnership Agreements 

 
African Partnership Agreements 

 
 
 
 
 
 
 

Pacific Partnership Agreements 
 
 

CARIFORUM Partnership Agree-
ments 

 
Cameroon, Côte d’Ivoire, Ghana, East-
ern and South Africa, Democratic Re-
public of the Congo, Madagascar, Ma-
lawi, Mauritius, Zambia and Zimba-
bwe,Mauritius, Seychelles, Burundi, 
Kenya, Rwanda, Tanzania, and Uganda 
 
 
Papua New Guinea and Fiji 
 
 
Antigua and Barbuda, the Bahamas, 
Barbados, Belize, Dominica, Grenada, 
Guyana, Jamaica, Saint Lucia, Saint 
Vincent and the Grenadines, Saint 
Kitts and Nevis, Suriname, Trinidad 
and Tobago, and the Dominican Re-
public) 

Free Trade Agreements FTAs (some with ISDS) 

 
 
Columbia, Peru, Ecuador and South 
Korea, Japan, Canada, Vietnam, Singa-
pore 

                                                 
334   A similar categorisation is adopted by the EU, see ‘EU Trade Agreements’ (Council of the European Union, February 

2019) <https://www.consilium.europa.eu/en/policies/trade-policy/trade-agreements/> accessed 18 February 2019.  

https://www.consilium.europa.eu/en/policies/trade-policy/trade-agreements/
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Bilateral Investment Treaties Standalone BITs 
 
Singapore, Vietnam 

 
Table 1. The EU’s categories of trade agreements.  

Throughout this thesis the agreements will be referred to by an abbreviated title. However, the full title 

of each agreement can be found in Annex I. Some general distinctions can be made between the different 

agreement categories. Association Agreements seek to enhance broader political objectives. While the 

improvement of trade in goods and services relations is an objective, it is one of many, such as political 

dialogue and regional cooperation. This is certainly the case for the Euro-Med Agreements335, more so 

for the Stabilisation Agreements336, which seek also to advance the rule of law and democracy, and less 

so for those Agreements with a strong trade component.337 The EPAs are of a different nature: they assist 

developing African, Pacific and Caribbean states to develop their economies by providing tariff and 

quota-free access to the internal market.338 The FTAs embody a dual focus comprising both trade and 

investment.339 The objective of the EU’s two bilateral investment treaties (‘BITs’) is solely the facilitation 

of investment.340 While non-exhaustive, the above overview provides a comprehensive snapshot of the 

various trade and investment instruments employed.341 It also challenges the linear first-second genera-

tion narrative. Rather than a straight line of progression, what is found is a multi-pronged evolution with 

each category illustrating a different strand of development, some more rapid than others.  

                                                 
335   EU-Algeria, Article 1(2); EU-Egypt, Article 1(2); EU-Morocco, Article 1(2); EU-Israel, Article 1(2); EU-Jordan, Article 

1(2); EU-Lebanon, Article 1(2); EU-Palestine, Article 1(2); and EU-Tunisia, Article 1(2).  

336   EU-Albania, Article 1(2); EU-Bosnia and Herzegovina, Article 1(2); EU-Kosovo, Article 1(2); EU-Macedonia, Article 
1(2); EU-Montenegro, Article 1(2); and, EU-Serbia, Article 1(2).  

337   EU-Chile, Article 2(4); EU-Mexico, Article 4; EU-Ukraine, Article 1(2); EU-Georgia, Article 1(2); EU-Central America, 
Article 2.  

338   EU-West Africa, Article 2; EU-Central Africa, Article 2; EU-ESA, Article 2; EU-SADC, Article 1; EU-CARIFORUM, 
Article 1; EU-Pacific, Article 1. Some of the EPAs have not been ratified by all members; the current state of play is 
outlined in Commission, Putting partnership into practice Economic partnership agreements (EPAs) between the EU and African, 
Caribbean and Pacific (ACP) countries (Publications Office of the European Union, 2017), 3. For example, the EU’s 
agreement with West Africa has yet to be signed by all parties. Meanwhile, ‘stepping stone’ EPAs are in provisional 

application with Côte d'Ivoire and Ghana. See Stepping stone Economic Partnership Agreement between Côte d'Ivoire, 
of the one part, and the European Community and its Member States, of the other part [2009] OJ L59/3; and, Stepping 
stone Economic Partnership Agreement between Ghana, of the one part, and the European Community and its Member 
States, of the other part [2016] OJ L287/3. 

339   EU-Columbia, Ecuador and Peru, Article 4; CETA, Preamble; EU-Korea, Article 1.1; EU-Japan, Article 1.1; EU-
Vietnam, Article 1.2; EU-Singapore, Article 1.2. 

340   EU-Singapore BIT, Article 1.1; EU-Vietnam BIT, Article 1.1.  

341   It is arguable that this overview is not as comprehensive as it could be. It omits important agreements such as the EEA 
Agreement, the various bilateral EU-Swiss agreements and the EU-Turkey Agreement. While these are briefly referred 
to in chapter 7, they are largely omitted for reasons that are twofold. Firstly, they pre-date all of the above agreements 
and so tell us little about the EU’s current trade and investment policy. Secondly, for reasons of space it is not possible 
to consider exhaustively all international agreements of the EU.  
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This is most clearly exhibited by the EU’s FTAs. As outlined in Chapter 2, there are two discernible 

models of trade and investment, the GATS and NAFTA, with the latter proving less accommodating to 

public services. The EU’s early trade agreements, including its AAs with a strong trade component, the 

Chile and Mexico agreements and the FTAs with Korea, Ecuador, Peru and Columbia, can be categorised 

as following a GATS-like approach. To this extent, trade in services is covered but follows a positive-list 

approach. More recently, however, its FTAs have drifted towards a NAFTA-like approach with three 

primary developments: (1) a move from positive- to negative-listing of commitments; (2) the inclusion 

of a separate chapters on investment; and, (3) making those rules subject to investor-state dispute reso-

lution. As noted, the third of these is still developing with the decision having being made to split trade 

and investment.342 For member states, a direction of travel towards a NAFTA-type agreements raises the 

legitimate question of how this will affect their public services. To answer this, it is first necessary to 

consider the objectives of the CCP.  

3.2.2. A value-ladened system 

The Lisbon Treaty outlines that the CCP is subject to two separate forces.343 The first refers to its specific 

trade and investment policy objectives. The second are the general EU principles and values that should 

shape or, at the very least, inform those external objectives. The latter embeds the CCP’s social dimension 

and provides a basis for the pursuit of a ‘highly competitive social market economy’ within the CCP.344 

This section outlines the basis of each. As indicated, Article 206 TFEU lays down the objectives of the 

CCP and focuses on its trade and investment dimension: ‘[t]he Union shall contribute, in the common 

interest, to the harmonious development of world trade, the progressive abolition of restrictions on 

international trade and on foreign direct investment, and the lowering of customs and other barriers.’  

It transpires from this provision that the ‘liberalisation’ of global trade and investment is a primary 

objective of CCP.345 This includes the abolition of customs and tariffs as well as the regulation and 

assimilation of non-tariff barriers. Echoes of the GATS or NAFTA can be heard in such a statement of 

                                                 
342   In the wake of Opinion 2/15, the Council has stated that the splitting of trade and investment agreements would take 

place on a case-by-case basis, Council, ‘Draft Council conclusions on the negotiation and conclusion of EU trade 
agreements’ (Brussels, 8 May 2018) <http://data.consilium.europa.eu/doc/document/ST-8622-2018-INIT/en/pdf> 
accessed 1 July 2019.  

343   Markus Krajewski, ‘The Reform of the Common Commercial Policy’, in Andrea Biondi, Piet Eeckhout and Stefanie 
Ripley (eds.), EU Law after Lisbon (Oxford University Press, 2012), 294.  

344   Vivian Kube and Luigi Pedreschi, ‘The social dimension of the common commercial policy’, in Delia Ferri and Fulvio 
Cortese (eds.), The EU Social Market Economy and the Law: Theoretical Perspectives and Practical Challenges for the EU (Routledge, 
2019), 274. 

345   Angelos Dimopoulos, ‘The Effects of the Lisbon Treaty on the Principles and Objectives of the Common Commercial 
Policy’, (2010) 15(2) European Foreign Affairs Review 153, 160, and, Piet Eeckhout, EU External Relations Law (Second 
Edition, Oxford University Press, 2011), 440.  

http://data.consilium.europa.eu/doc/document/ST-8622-2018-INIT/en/pdf
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intent. 346  Both emphasise the need to and benefits of reducing barriers to cross-border trade and 

investment. It is therefore clear that a specific objective of the CCP is to contribute to the continued 

development of global trade and investment rather than as an instrument of trade protection.347 Article 

207 TFEU adds flesh to this objective. It states that the CCP shall be based on uniform principles348 and 

confirms the transfer of competence to the EU in three main areas: trade in goods and services, 

commercial aspects of intellectual property and foreign direct investment. In these domains the EU is 

empowered to act exclusively and advance a uniform external policy.349 It also sets out the procedures 

for adopting trade policy measures and conclusion of international agreements.  

Distinctly, Article 207 TFEU also serves as the conduit for the second force, the EU’s broader values 

and principles, to exert their influence on the CCP. The candid statement that the CCP ‘shall be 

conducted in the context of the principles and objectives of the Union's external action’ makes this plain. 

Accordingly, there is a requirement that trade-policy objectives are pursued within the framework of 

general principles of EU external action. This is evident from the terms of Articles 205 TFEU and 3(5) 

and 21(3) TEU. The first of these situates the CCP within the broader landscape of Union external action 

by affirming that it ‘shall be guided by the principles, pursue the objectives and be conducted in 

accordance with the general provisions laid down in Chapter 1 of Title V of the Treaty on European 

Union.’ The latter two state what these principles and objectives are. The first provides that ‘[i]n its 

relations with the wider world, the Union shall uphold and promote its values’ and contribute to, amongst 

other objectives, ‘solidarity and mutual respect among peoples, free and fair trade’. The second contributes 

further detail through a specifically non-economic list of principles and objectives, which include 

‘democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, 

respect for human dignity, the principles of equality and solidarity, and respect for the principles of the 

United Nations Charter and international law.’ Clearly, an explicit effort has been made to link these non-

economic values and principles directly to the advancement of the CCP.  

By reading the CCP in light of these provisions, it is self-evident that it must advance non-economic 

goals. The importance of these values was discussed in Opinion 2/15. The opinion was requested by the 

                                                 
346   GATS, Preamble, paras 2-3; and, NAFTA, Article 102. This trade-policy commitment has been attributed to the EU’s 

obligations arising out of its WTO membership, see Christoph Vedder, ‘Linkage of the Common Commercial Policy to 
the Objectives for the Union’s External Action’ in Marc Bungenberg (ed), Common Commercial Policy after Lisbon (Springer, 
2013), 118. 

347   Piet Eeckhout, above n 345, at 440.  

348   As was the case in previous incarnations of the CCP, see Peter Jan Kuijper, Jan Wouters, Frank Hoffmeister, Geert De 
Baere and Thomas Ramopoulos (eds.), The Law of EU External Relations (Oxford University Press, 2013), 374-376.  

349   The close links between the EU’s external relations and its internal market which require it to have a uniform CCP and 
exclusive competence, see Piet Eeckhout, ‘Exclusive External Competences: Constructing the EU as an International 
Actor’, in Allan Rosas, Egils Levit and Yves Bot (eds.), The Court of Justice and the Construction of Europe: Analyses and 
Perspectives on Sixty Years of Case-law (T.M.C. Asser Press, 2013), 613.  
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EU Commission in order to bring clarity to the disputed scope of the CCP. At hand was the issue of 

whether this extended to all trade and investment-related aspects to be included in the EU’s Singapore 

FTA. The Court’s conclusion confirms that the Lisbon Treaty marks a ‘tectonic shift’ in terms of the 

CCP’s scope and its goals.350 On competence, it confirmed trade in goods, services, commercial aspects 

of intellectual property, government procurement, competition policy, FDI admission and protection, 

transport services, e-commerce, and sustainable development provisions all fall within the the CCP’s 

exclusive competence.351 However, the Court denied exclusive competence for all aspects of the EU-

Singapore FTA, specifically excluding non-direct investment, investor-state dispute resolution and 

aspects of transport services.352 In its opinion, the Court directly addressed the question of whether the 

EU enjoys the competence to integrate social concerns into its free trade agreements on the basis of its 

exclusive CCP competence. In terms of goals, it forcefully reiterated the legal relevance of non-economic 

objectives within the CCP. The Court held that the EU is under an obligation to integrate the general 

foreign policy objectives and principles of Articles 3 and 21 TEU its trade and investment policies. These 

general objectives are ‘new aspects of contemporary international trade’ and, therefore, ‘form an integral 

part of the CCP’.353 It added that the cross-cutting social clause, Article 9 TFEU, ‘must be taken into 

account’ within trade policy formation.354  

It should be noted that the Court chose not to follow the conclusions of the Advocate General, who had 

inferred from the pre-Lisbon case law that the principles and objectives of Articles 3 and 21 TEU must 

be ancillary (or supplementary) to trade in order to fall within the CCP competence.355 This implies that 

measures necessary to make the liberalisation of trade compatible with non-economic goals, such as 

sustainable development, must demonstrate sufficiently a link between more social goals and trade to fall 

within the Union’s exclusive competence. The Court disagreed. Having found that the TFEU established 

a new contemporary international trade policy, it held that there was an obligation to integrate objectives 

                                                 
350   David Kleimann and Gesa Kübek, ‘The Singapore Opinion or the End of Mixity as We Know It’ (Verfassungsblog, 23 May 

2017) <https://verfassungsblog.de/the-singapore-opinion-or-the-end-of-mixity-as-we-know-it/> accessed 8 February 
2019.  

351   Opinion 2/15, above n 321, at paras 48, 70, 77, 109, 130, 138 and 167.  

352   Ibid, para 238.  

353   Ibid, paras 141-147. Cremona has described this as instance of the CJEU taking ‘seriously’ Article 21 TEU and confirms 
its potential ‘to play a real role in shaping not only the practice of EU external policy’, see Marise Cremona, ‘Shaping EU 
Trade Policy post-Lisbon: Opinion 2/15 of 16 May 2017’, (2018) 14(1) European Constitutional Law Review 231, 243 and 
258. 

354   Ibid, para 146 with reference to Case C-201/15, AGET Iraklis, EU:C:2016:972, paras 61-104. 

355   Opinion 2/15, Advocate General, above n 330, at paras 491, 495 and 498. For detailed discussion of Sharpston’s 
reasoning, see David Kleimann, ‘Reading Opinion 2/15: Standards of Analysis, the Court’s Discretion, and the Legal 
View of the Advocate General’, (2017) EUI Working Paper RSCAS/2017/23. 

https://verfassungsblog.de/the-singapore-opinion-or-the-end-of-mixity-as-we-know-it/
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and principles beyond those of trade into the conduct of the CCP.356 Evidently, the CCP must advance 

non-economic values that are not solely trade-related.357 The question remains whether public services 

are such a value. 

3.2.3. A shared value? 

The term ‘public service’ receives only a single and cursory mention in the Treaties.358 It may therefore 

appear a jump (or perhaps a great leap) to argue that they represent an external value of the EU. However, 

there are several footings to support this argument. Initial footholds are the articles discussed in the 

previous subsection. Article 3(5) TEU states that it should pursue ‘fair trade’ while Article 21(1) lists 

‘solidarity’ as guiding principle of external action. Given the ambiguity of either term, they represent only 

a shoogly peg upon which to hang the argument that public services are an external value. A stronger 

foundation is to be found by examining the role public services play internally in the EU. This requires 

an examination of the EU’s own concept of public services: SGEI. Though the concept of SGEI and its 

derivatives359 are dealt with more fully elsewhere360, a brief introduction is necessary.  

While remaining deliberately undefined, the term can be taken to refer to services that public authorities 

of the EU member states classify as being of general interest and, therefore, subject to specific public 

service obligations.361 They can be provided by either the state or private sector with examples including: 

public transport, postal services and healthcare. The purpose of such concepts is to introduce flexibility 

in the application of internal markets’ rules to sensitive policy areas, i.e. it allows for deviation from the 

                                                 
356   Opinion 2/15, above n 321, at paras 141 and 143. Further context and discussion is found in Joris Larik, ‘Trade and 

Sustainable Development: Opinion 2/15 and the EU’s Foreign Policy Objectives’ (BlogActive, 8 June 2017) 
<https://acelg.blogactiv.eu/2017/06/08/trade-and-sustainable-development-opinion-215-and-the-eus-foreign-policy-
objectives/> accessed 8 February 2019.  

357   Most recently confirmed in Opinion 1/17, Advocate General, above n 330, at para 195. See also Marise Cremona, 
‘Economic and Social Rights in EU External Policy’, in Francesco Bestagno (ed.), I diritti economici social e culturali: Promozione 
e tutela nella comunità internazionale (Vita e Pensiero, 2009), 265.  

358   TFEU, Article 93.  

359   Within this family there also exist the concepts of services of general interest (‘SGI’), non-economic services of general 
interest (‘NESGI’) and social services of general interest (‘SSGI’). For full deconstruction, see Koen Lenaerts, ‘Defining 
the concept of ‘services of general interest’ in light of the ‘checks and balances’ set out in the EU Treaties’, (2012) 19(4) 
Jurisprudence 1247. 

360   A detailed consideration of the concept is found in Ulla Neergaard, ‘Services of General Economic Interest: The Nature 
of the Beast’, in Markus Krajewski, Ulla Neergaard and Johan Van De Gronden (eds.), The Changing Legal Framework of 
Services of General Economic Interest (T.M.C. Asser Press, 2009), 17. For a more up to date account, see Juan Jorge Piernas 
Lopez, ‘Services of general economic interest and social considerations’, in Ferri and Cortese, above n 344, at 166. 

361   A thorough overview is found in Commission, ‘Guide to the application of the European Union rules on state aid, public 
procurement and the internal market to services of general economic interest, and in particular to social services of general 
interest’, SWD (2013) 53 final/2, 21.  

https://acelg.blogactiv.eu/2017/06/08/trade-and-sustainable-development-opinion-215-and-the-eus-foreign-policy-objectives/
https://acelg.blogactiv.eu/2017/06/08/trade-and-sustainable-development-opinion-215-and-the-eus-foreign-policy-objectives/
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rules.362 Accordingly, where a service qualifies it may be exempted from the general rules. As SGEI, along 

with its associated concepts, provide services to the public and in the general interest, they share common 

traits and overlap with the broader notion of public services.363 That said, the two are not synonymous. 

SGEI are a construct of EU law whereas public services are not.364 One way to understand this is to 

consider SGEI as EU law’s portrayal of public services. Originally, there was only one reference, in the 

context of competition law, to SGEI by the Treaties.365 Today, there is a patchwork of provisions that, 

when stitched together, make the case for public services as a value of the Union. This argument stems 

from the interplay of three sources. 

The first is Article 14 TFEU. Addressing both the community and member states, it establishes an obli-

gation to take care that SGEI operate under principles and rules which enable them to achieve their 

public missions. It emphasises the necessity of these services for ‘promoting social and territorial cohe-

sion’ and that this obligation is to be borne by the EU alongside its member states. Moreover, the EU is 

given the legislative power to undertake this obligation, although it is yet to use this.366 The practical effect 

of this article has been debated at length with some367 emphasising its importance and others368 casting 

doubt over its relevance. What it does do clearly is describe SGEI as a shared value of the Union. Of 

additional note is Protocol No. 26 on services of general interest, which emphasises the status of SGEI 

as a shared value. It recognises explicitly the role and wide discretion of national, regional and local 

authorities in operating SGEIs, the diversity of SGEIs and the different needs and preferences of their 

users which result from different geographical, social or cultural situations.369 Whilst the protocol may 

                                                 
362   Weatherill describes this as ‘[r]espect for justified diversity’, see Stephen Weatherill, Law and Values in the European Union 

(Oxford University Press, 2016), 398.  

363   Sauter, above n 8, at 16. 

364   Natalia Fiedziuk, ‘Putting services of general interest up for tender: Reflections on applicable EU rules’, (2013) 50(1) 
Common Market Law Review 87, 88. 

365   Treaty of Rome, Article 90(2).  

366   It is this legislative power which differentiates Article 14 TFEU from its predecessor, Article 16 of the Treaty establishing 
the European Community (Nice). Paradoxically, it does not transfer competence to the EU, see José Luis Buendia Sierra, 
‘Writing Straight with Crooked Lines: Competition Policy and Services of General Economic Interest in the Treaty of 
Lisbon’, in Biondi et al, above n 343, at 366. 

367  Ross, above n 7; Markus Krajewski, ‘Providing Legal Clarity and Securing Policy Space for Public through a Legal 
Framework for Service of General Interest: Squaring the Circle?’, (2008) 14(3) European Public Law 377; Jakub Kociubiński, 
‘Services of General Economic Interest’, (2011) 1(2) Wroclaw Review of Law, Administration & Economics 49, 54-55; and, 
Caroline Wehlander, Services of General Economic Interest as a Constitutional Concept of EU Law (T.M.C. Asser Press, 2016), 15.  

368   Niilo Jääskinen, ‘The New Rules on SGEI’, (2011) 4 European State Aid Law Review 599; and, Sierra in Biondi et al, above 
n 343, at 366. 

369   TFEU, Protocol (No. 26) on services of general interest, Article 1.  
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strengthen the position of those who support greater flexibility for member states regarding SGEI, it is 

unlikely to change the overall legal balance between such values and those of the internal market.370  

Second is Article 36 of the EU Charter of Fundamental Rights. This recognises the right of access to SGEI 

‘in order to promote social and territorial cohesion of the Union.’ The Charter has now been given legal 

effect so this is not simply guidance or aspiration.371 This does not mean that Article 36 can be directly 

invoked by an individual. Its supplementary explanation and phrasing of ‘recognises and respects’ con-

firms that this is precluded.372 However, Article 36 does have added value. Its inclusion in the Charter 

can be viewed as the beginning of a gradual move away from a solely negative concept of SGEI, that 

they are more than just derogations from the Treaties.373 Additionally, it reads as an affirmation of the 

EU’s credentials of solidarity. This is evidenced by its placement in ‘Chapter IV: Solidarity’ and that it is 

surrounded by similarly articulated rights, it comes after the principles of Article 34 – Social Security and 

Social Assistance.374 This complements separate references by the Treaties to a ‘highly competitive social 

market economy’ and solidarity.375 

Finally, the CCP provisions themselves indicate that public services are to be handled with care. Article 

207(4) TFEU outlines the voting rules for Council decisions for the negotiation and conclusion of 

agreements. While the default is for decisions to be taken by qualified majority, there are a number of 

exceptions where unanimity is required, namely agreements: containing provisions for which unanimity 

is required for the adoption of internal rules; covering trade in cultural and audiovisual services that risk 

prejudicing the Union's cultural and linguistic diversity; and, applying to social, education and health 

services that risk seriously disturbing the national organisation of such services, thereby hindering 

member states’ ability to deliver them. The inclusion of the last of these is telling. Evidently, there is 

acknowledgment of member state sensitivities in these policy areas376 and recognition that external trade 

commitments, such as GATS specific commitments, should not threaten public health, education or 

                                                 
370   Schweitzer in Cremona, above n 33, at 56. 

371  TEU, Article 6(1).  

372  Its supplementary explanation reads: ‘This Article is fully in line with Article 14 of the Treaty on the Functioning of the 
European Union and does not create any new right. It merely sets out the principle of respect by the Union for the access 
to services of general economic interest as provided for by national provisions, when those provisions are compatible 
with Union law’, see Explanations relating to the Charter of Fundamental Rights [2007] OJ C/303. The majority of 
academic opinion also agrees with this interpretation, see Hans-W Micklitz, ‘Universal Services: Nucleus for a Social 
European Private Law’, in Cremona, above n 33, at 97; and Baquero Cruz in de Búrca, above n 5, at 178.  

373   Jiří Zemánek, ‘Access to Services of General Economic Interest Under Article 36 of the Charter of Fundamental Rights 
EU and the National Law’, in Arnold Rainer, The Convergence of the Fundamental Rights Protection in Europe (Springer, 2016), 
206. 

374   Malcolm Ross, ‘The value of solidarity in European public services law’, in Krajewski et al, above n 360, at 81. 

375   TEU, Articles 2 and 3. 

376   Frank Hoffmeister, ‘The European Union’s common commercial policy a year after Lisbon - Sea change or business as 
usual?’, in Panos Koutrakos (ed.), The European Union’s external relations a year after Lisbon (T.M.C. Asser, 2011), 84. 



 

 
72 

social services.377 Consequently, the CCP allows for a member state to withhold its consent should it fear 

one of its public services systems will be negatively affected.  

This triptych of footings makes clear that public services, at least the EU’s interpretation of them, are an 

ingrained value of the Union.378 As stated in the previous section, this requires that they be represented 

alongside the EU’s trade and investment objectives. This results from the CCP, and therefore the EU’s 

trade and investment policy, being firmly situated within a value-ladened structure, one of which is public 

services. While the Union is empowered to act externally, it does not have carte blanche, unlike many of 

its trading partners, to negotiate trade and investment agreements as it sees fit.379 This comparison is all 

the more stark when compared with the models discussed in the previous chapter. In contrast, its ability 

to act externally is constrained by an obligation to reflect broader Union values. In other words, its 

external action must be shaped by its underlying values. However, the ‘thickness’ of this obligation 

regarding public services remains unclear.380 It has been argued the obligation is not simply to defend 

public services but also promote them in international trade.381 While the exportation of values fits neatly 

with Commission’s trade and investment strategy 382  and is generally characteristic of EU external 

action383, it does not provide a clearly defined obligation. A more conservative view is that the obligation, 

perhaps at its thinnest, is that the CCP should not limit the ability of the EU and its member states, as 

well as those of its trading partners, to organise and provide public services according to their own 

political values.384  The examination of the following section seeks to establish more accurately the 

strength of this public services obligation. 

 

 

                                                 
377   For further discussion of this latter point, see Rafael Leah-Arcas, ‘The European Union’s new commercial policy after 

the Treaty of Lisbon’, in Martin Trybus and Luca Rubini (eds.), The Treaty of Lisbon and the Future of European Law and Policy 
(Edward Elgar Publishing, 2012), 265-267. 

378   Similar sentiments are found in: Case C-121/15, Association nationale des opérateurs détaillants en énergie (ANODE) v. Premier 
ministre, Opinion of Advocate General Mengozzi delivered on 12 April 2016, ECLI:EU:C:2016:248, para 44; and, C-
340/99 TNT Traco SpA v. Poste Italiane SpA and Others, Opinion of Advocate General Alber delivered on 1 February 2001, 
ECLI:EU:C:2001:74, para 94.  

379   On the other hand, foreign policy objectives are not unknown to nation state constitutions but they are rarely that explicit, 
as shown by Joris Larik, Foreign Policy Objectives in European Constitutional Law (Oxford University Press, 2016). 

380   Piet Eeckhout, ‘A Normative Basis for EU External Relations? Protecting Internal Values Beyond the Single Market’, in 
Krajewski, above n 19, at 225.  

381   Pierre Bauby, ‘Ambivalence of the European Strategy in External Relations on Trade Agreements’, in Krajewski, above 
n 19, 233. 

382   European Commission, above n 327, at 20-22. 

383   As suggested in Ian Manners, ‘Normative Power Europe: A Contradiction in Terms?’, (2002) 40(2) Journal of Common 
Market Studies 235. 

384   Krajewski, ‘Introduction’, in Krajewski, above n 19, at 3. 
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3.3. The public services obligation: to advance or defend? 

3.3.1. The hierarchy of values 

Thus far, two things have been established: the CCP should advance non-economic values, not simply 

trade-related objectives, and public services are one of these values. As indicated, there remains 

uncertainty as to what extent the EU is obliged to advance or defend the latter. A useful starting point is 

to examine the relationship between this obligation and trade. As both the CCP and the Court’s 

jurisprudence are silent on the hierarchy of external values, the answer is again not immediately clear. 

This section suggests that there are three possible options as to how such a balance could be struck.385 

The first option is that the mandate to liberalise trade and investment has increased in significance, in the 

post-Lisbon Treaty constitutional structure, and now enjoys primacy over non-economic values, such as 

public services.386 In support of this interpretation is Article 206 TFEU itself, which straightforwardly 

tasks the EU with the progressive abolition of restrictions on international trade and on foreign direct 

investment. Previous authors have noted how the Lisbon Treaty serves to concretise the CCP’s 

liberalisation objectives as mandatory.387 This is evidenced through replacement of the earlier wording of 

‘aims to contribute’, as was found in Article 131(1) TEC, with the more direct obligation of ‘shall 

contribute’ to trade liberalisation.388 Additional support can also to be found in the general external 

principles and objectives that emphasise the same trade objectives.389 In view of this potentially stronger 

mandate to liberalise, previous case law, in which the Court ruled that CCP did not entail such an 

obligation, would need to be reconsidered.390 

A second option is the Treaty envisages a constrained, perhaps subservient, form of trade liberalisation. 

Article 21(2)(e) TEU as well as Article 206 TFEU speak of the ‘progressive abolition of restrictions on 

international trade’. Additionally, the latter emphasises ‘the harmonious development of world trade’. These 

references describe a gradual and more nuanced vision of trade liberalisation that is limited by other 

objectives and can legitimately curb the process. Article 21(2)(e) TEU describes gradual liberalisation as 

one means of achieving the aim of integrating all countries into the global economy. The reference to 

                                                 
385   A similar approach is taken by Kube and Pedreschi in Ferri and Cortese, above n 344, at 276-277. 

386   Marise Cremona, ‘A Constitutional Basis for Effective External Action? An Assessment of the Provisions on EU External 
Action in the Constitutional Treaty’, (2006) EUI Working Papers Law 2006/30, 29; and, Markus Krajewski, ‘The Reform 
of the Common Commercial Policy’, in Biondi et al, above n 343, at 295. 

387   Dimopoulos, above n 345, at 161. 

388   Cremona, above n 386, at 29. 

389   Respectively, TFEU, Article 21(2)(e) and TEU, Article 3(5).  

390   Cases C-112/80 Firma Anton Dürbeck v Hauptzollamt Frankfurt am Main-Flughafen [1981] ECR 1095, EU:C:1981:94, para 44 
and C-150/94, Chinese toys, [1998] ECR I-7235, EU:C:1998:547, para 67. 
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free and fair trade in Article 3(5) TEU makes constraints on trade policy and relevance of considerations 

other than the elimination of trade barriers particularly explicit. In Opinion 2/15, the CJEU interpreted 

the term ‘fair trade’ more broadly than mere adherence to WTO standards, as had been proposed in the 

literature391, which in this specific case meant sustainable development and social protection fell within 

its scope.392 Notably, trade liberalisation never stands alone in the Treaties. On the contrary, one may 

very well argue that the Treaties clearly envision a form of trade liberalisation that is shaped and 

constrained by considerations of non-economic values.   

A third and final option is that rather than supersede one another, the two stand on an equal footing.393 

As all objectives are of equal value, they should be pursued on a mutually reinforcing basis where possible. 

In the case of conflicts between these different objectives it has been argued that they would need to be 

balanced based on the principle of proportionality.394 Thus, should the trade agreement hinder the 

advancement of a non-economic policy objective, say sustainable development, the task of the CJEU 

would be to establish whether there is a violation of Article 21 TEU. This would require policy-makers 

to justify their decision in light of these constitutional mandates and set limits on their political discretion. 

At the very least, these constitutional mandates should therefore discipline policy-makers to take into 

account the different objectives in a transparent and objectively justifiable manner. It is this view that is 

most persuasive. Given the Treaties are silent on the question of hierarchy, there is little support for 

either of the first two views. Moreover, viewing this silence through the lens of Opinion 2/15 makes 

clear that neither of the two values are to be prioritised over the other. Rather, they are both sources that 

serve to the mould the EU’s trade and investment policy. While these various arguments serve as a helpful 

starting point, they fail to provide a definitive standard to which the treatment of public services by EU 

international trade and investment agreements can be held to. However, a solution can be found by 

looking inwards through the principle of coherence. 

Before embarking on a full bodied discussion of coherence, it is necessary to justify its selection over 

other principles of EU external relations. According to Cremona’s helpfully constructed typology, such 

principles can be categorized as either relational or systemic.395 The former category governs how different 

actors in the EU’s system of external relations are able to interact. Examples are sincere cooperation and 

mutual solidarity, transparency, institutional balance and conferral of powers. The latter relate to the 

                                                 
391   For a detailed discussion on the concept of fair trade under EU law, see Marise Cremona and Gracia Marín Durán, ‘Fair 

Trade in European Union: Regulatory and Institutional Aspects’ in Brigitte Granville and Janet Dine (eds.), The Processes 
and Practices of Fair Trade: Trust, Ethics and Governance (Routledge, 2012) 151.  

392   Opinion 2/15, above n 321, para 146. 

393   Vedder, above n 346, at 119. 

394   Krajewski in Biondi et al, above n 343, at 298. 

395   Marise Cremona, ‘Structural Principles and their Role in EU External Relations Law’, Marise Cremona (ed.), Structural 
Principles in EU External Relations Law (Hart Publishing, 2018), 17-18. 

https://www-bloomsburycollections-com.ezproxy.eui.eu/book/structural-principles-in-eu-external-relations-law
https://www-bloomsburycollections-com.ezproxy.eui.eu/book/structural-principles-in-eu-external-relations-law
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working of the system as a whole, which are designed to guide the EU’s and its member state conduct 

so as to ensure the external mandate given in Articles 3(5) and 21 TEU is fulfilled. In this category, there 

can be found coherence together with effectiveness and autonomy can be found. As the object of focus 

is the correct external expression of public services, as opposed to the interaction of various institution 

actors, it is clear we are working along the systemic axis of principles. While effectiveness and autonomy 

are at times relevant, they contribute little to the present enquiry: effectiveness concerns the accommo-

dation of the EU’s international obligations within the internal legal order396; autonomy, externally-speak-

ing, concerns the protection of the internal EU legal order from external forces.397 Neither tell us little 

very much about how the external framework of EU law should (when it is itself silent) treat public ser-

vices.  As elaborated in the following section, it is coherence which is able to guide us towards the correct 

treatment of public services in EU external relations. 

3.3.2.  The principle of coherence 

In legal philosophy, the idea of coherence has been the subject of much discourse.398 In the context of 

competing norms, coherence is a matter of their ‘making sense’ by being rationally related as a set, in-

strumentally or intrinsically, to the realisation of some common value or values.399 This is reliant on a 

mutually consistent set of higher order principles and objectives.400 Furthermore, coherence of norms 

allows for a legal system as a holistic whole, opposed to the ‘wilderness of single instances’, thereby 

justifying broader teleological and deontological arguments.401 Its persuasiveness is found in the clarity 

and structure it can bring to the organisation of competing norms. In the context of EU law, its role is 

of particular importance and has received widespread academic attention, specifically in the context of 

external relations.402 As a fixture of EU law, it should be viewed in the context from which it arose: the 

                                                 
396   Anne Thies, ‘General Principles in the Development of EU External Relations Law’, in Marise Cremona and Ann Thies 

(eds.), The European Court of Justice and External Relations Law (Hart Publishing, 2014), 151-154. 

397   Jedd Odermatt, ‘When a Fence Becomes a Cage: The Principle of Autonomy in EU External Relations’, (2016) EUI 
Working Paper MWP/2016/17, 14-17. 

398   In particular, the late Scottish legal philosopher Neil MacCormick whose relevant works include Legal Reasoning and Legal 
Theory (Oxford University Press, 1978), 152-193; ‘Coherence in Legal Justification’, in Aleksander Peczenik, Lars Lindahl 
and Ber van Roermund (eds.), Theory of Legal Science (D. Reidel Publishing Company, 1984), 235; and, Rhetoric and the Rule 
of Law (Oxford University Press, 2005), 190-213. 

399   MacCormick, Rhetoric and the Rule of Law, above n 395, at 194.  

400   Ibid. 

401   Neil MacCormick, ‘Argumentation and Interpretation in Law’, (1993) 6(1) Ratio Juris 16, 24. 

402   A non-exhaustive list includes: Simon Nuttall, ‘Coherence and Consistency’, in Christopher Hill and Michael Smith (eds), 
International Relations and the European Union (Oxford University Press, 2005), 91; Marise Cremona, ‘Coherence through 
Law: What difference will the Treaty of Lisbon make?’, (2008) 3(1) Hamburg Review of Social Sciences 11; Christophe Hillion, 
‘Tous pour un, un pour tous! Coherence in the External Relations of the European Union’, in Marise Cremona (ed.), 
Developments in EU External Relations Law (Oxford University Press, 2008), 10; Carmen Gebhard, ‘Coherence’, in 
Christopher Hill and Michael Smith (eds.), International Relations and the European Union (Oxford University Press, 2011), 
101; Leonhard den Hertog and Simon Stroß, ‘Coherence in EU External Relations: Concepts and Legal Rooting of an 
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three-pillar structure of the Maastricht Treaty.403 This gave the Community a supranational character but 

left the CFSP, and police and judicial cooperation in criminal matters as intergovernmental. The structure 

hindered the EU’s ability to engage as a unified entity in foreign policy, leading to the Inter-Governmental 

Conference 2007 being tasked with ‘enhancing the efficiency and democratic legitimacy of the enlarged 

Union, as well as the coherence of its external action.’404 As is well-known, the subsequent Lisbon Treaty 

abolished the three-pillar structure replacing it with a more unified framework based on a single pillar, 

but still two Treaties.405 Additionally, it substantiated the principle of coherence within the Treaties. 

References to coherence are now plentiful: Article 13(1) TEU provides ‘The Union shall have an institu-

tional framework which shall…ensure the consistency, effectiveness and continuity of its policies and 

actions’; Article 7 TFEU serves as a general horizontal obligation to ensure coherence between different 

Union policies; Article 207(3) TFEU requires that the Council and Commission ensure international 

agreements are compatible with internal Union policies and rules; and, perhaps most emphatically, Article 

21(3) TEU stipulates ‘[t]he Union shall ensure consistency between the different areas of its external 

action and between these and its other policies.’ Further references can be found elsewhere in the Trea-

ties.406 What is evident is that there is now a formal requirement that there must be coherence between 

the EU’s internal and external law. But the extent to which coherence should extend requires further 

consideration of the notion itself.  

In EU law, there is some disagreement as to what ‘coherence’ means. To a large extent, much of this 

stems from the seemingly interchangeable way coherence and consistency are used in different language ver-

sions of the Treaties. One view is that ‘coherence’ and ‘consistency’ are substitutable.407 In support is the 

fact that the English version of the treaty uses the term ‘consistency’ whereas as other versions use lin-

guistic variants of the term ‘coherence’: French (cohérence), Italian (coerenza), Spanish (coherencia) and 

German (Koharenz). The alternative, and more convincing, stance is that the two are not the same and 

are thus distinct concepts; while consistency in law refers to the absence of contradictions, coherence, in 

                                                 
Ambiguous Term’, (2013) 18(3) European Foreign Affairs Review 373; and, Bart Van Vooren, EU External Relations Law and 
the European Neighbourhood Policy: A paradigm for coherence (Routledge, 2012). 

403   Pascal Gauttier, ‘The origins of the concept are traced in Horizontal Coherence and the External Competences of the 
European Union’, (2004) 10(1) European Law Journal 23, 24-26. 

404   Hannes Lenk, ‘Challenging The Notion of Coherence in EU Foreign Investment Policy’, (2015) 8(2) European Journal of 
Legal Studies 6, 7.  

405   A detailed overview of this process is found in Marise Cremona, ‘The Two (or Three) Treaty Solution: The New Treaty 
Structure of the EU’, in Biondi et al, above n 343, at 40. 

406   TEU, Articles 13(1), 16(6), 18(4) and 26(2); TFEU, Articles 208(1), 212 and 214.  

407   Simon Duke, ‘Consistency as an Issue in EU External Activities’, (1999) EIPA Working Paper 99/W/06, 3; Ramses 
Wessel, ‘The inside looking out: consistency and delimitation in EU external relations’, (2000) 37(5) Common Market Law 
Review 1135, 1150; Nuttal, above n 402, at 93.  
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contrast, requires positive connections.408 Notably, it is the latter of these two views that has been argued 

for in legal philosophy.409 On this view, consistency is a binary and static concept, things are either con-

sistent or they are not. Conversely, coherence is a matter of degrees with things capable of being more 

or less coherent.410 The principle of coherence is a dynamic and broad that encompasses consistency as 

an essential precondition.411 Accordingly, what coherence requires is both the absence of contradictions 

and increased effectiveness, otherwise referred to as ‘synergy’.412 Applying this brief sketch of coherency 

to our object of enquiry is instructive. It suggests the EU’s internal and external law should not only 

correspond to each other, in terms of their treatment of public services, but that they should also be 

mutually-reinforcing. Otherwise stated, coherence establishes that the external and internal should not 

contradict but rather reinforce one another. 

As defined above, the principle implies a comparison of distinct things and an assessment of their con-

sistency and synergy. Although clear that our comparison should be the role of public services in internal 

and external EU law, it is possible to detail further the discussion of coherency. Previous studies have 

made clear it is possible to think of coherence across multiple dimensions.413 A useful framework cate-

gorises coherence as spanning three levels: legal consistency, whereby it serves as a mechanism of conflict 

avoidance through rules that resolve conflicting norms; task allocation, it results in the effective allocation 

of tasks between actors and instruments by way of delimitation rules; and, synergy, it enhances cooperation 

and complementarity between norms, actors and instruments.414 The three levels of coherence can be 

applied across both vertical, the relationship between Union member state action, or horizontal, relation-

ship between the separate Union policies, axes.415 Application of this framework reveals two things. 

Firstly, our enquiry concerns legal consistency and synergy, levels one and three. The current objective is 

to determine the extent to which the public services should shape the EU’s trade and investment policy. 

As the Treaties remain silent, we can answer this through a comparison of the legal consistency and 

synergy found in EU internal and external law. Secondly, and as a consequence, this comparative exercise 

                                                 
408   Christian Tietje, ‘The Concept of Coherence in the Treaty on the European Union and the Common Foreign and Security 

Policy’, (1997) 2(2) European Foreign Affairs Review 211, 212; Hertog and Stroß, above n 399, at 376-377; and, Panos 
Koutrakos, Trade, Foreign Policy & Defence in EU Constitutional Law (Hart Publishing, 2001), 39.  

409   Neil MacCormick, above n 396, at 191. 

410   Hillion, above n 399, at 14. 

411   Hertog and Simon Stroß, above n 399, at 376.  

412   Gauttier, above n 400, at 26; Hillion, above n 399, at 14.  

413   Various approaches are summarised in Van Vooren, above n 399, at 68.  

414   As established in Cremona, above n 399, at 14-16. 

415   Ibid, 16. 
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takes place along the horizontal axis primarily but can, as will be seen in later chapters, have effects down 

the vertical axis.  

However, this leaves unanswered the question in which direction coherency should flow. Should it be 

the external leading the internal, outside-in, or the opposite, inside-out?416 It seems self-evident that co-

herence should flow from the inside-out, i.e. that coherency should be assessed by establishing whether 

the external face of EU law matches and reinforces its internal counterpart. To conclude otherwise ig-

nores the fact that the legal basis of the EU’s liberalisation objective, as well as the public services obli-

gation, originates internally. Rather, it serves only to chip away at the importance of the EU’s shared 

values for which, as demonstrated above, there is no legal basis or consensus. In fact, the CJEU con-

cluded recently that external policy development should mirror its internal counterpart by incorporating 

broader Union values, such as social protection.417 Thus, it is the external framework that must follow 

the internal. This does not require that the external replicate exactly the internal approach. Rather, the 

external should treat public services, at a minimum, in a way that is internally consistent and, where 

possible, positively seek to increase the degree of coherence.418 The final section of this chapter supports 

this view by arguing that this is not only correct but also necessary.  

3.3.3. The importance of legitimacy  

Legitimacy is not a legal principle but rather a notion from social science that concerns the justification 

of and support for policies or particular measures.419 It is referred to here in a functional sense and is 

taken to mean: a socially shared set of beliefs creating a sense of normative obligation that helps ensure 

voluntary compliance with undesired rules or decisions of governing authority.420 An often drawn dis-

tinction is between ‘input legitimacy’, which focuses on participation and procedure, and substantive 

outcome legitimacy, certainty and predictability.421 Commonly, the EU is considered weak on the former 

                                                 
416   Previously, Eckes has used the phrase ‘outside-in’ to describe ‘how the EU’s participation in emerging international legal 

regimes influences the making and interpretation of EU law and, more importantly, whether and how this in turn changes 
the power division between the EU and its Member States’, see Christina Eckes, ‘Environmental Policy “Outside-In”: 
How the EU’s Engagement with International Environmental Law Curtails National Autonomy’, (2012) 13(11) German 
Law Journal 1152.  

417   Opinion 2/15, above n 321, at para 146. Here, the Court makes clear that the EU’s international agreements, just as the 
application of internal market rules must, should take account of the Union’s wider values.  

418   This could entail the uploading of the internal market’s public services framework based on SGEI, which it has been 
argued that the EU has previously done, see Pangiotis Delimatsis, ‘The Evolution of the EU External Trade Policy in 
Services – CETA, TTIP, and TiSA after Brexit’, (2017) 20(3) Journal of International Economic Law 583, 586.  

419   Wolf Sauter, Coherence in EU Competition Law (Oxford University Press, 2016), 16. 

420   Fritz W. Scharpf, ‘Legitimacy in the Multilevel European Polity’, (2009) MPIfG Working Paper 09/1, 5.  

421   Ibid. Weiler has made a similar internal-external distinction, see Joseph Weiler, ‘The Rule of Lawyers and the Ethos of 
Diplomats Reflections on the Internal and External Legitimacy of WTO Dispute Settlement’, (2001) 35(2) Journal of World 
Trade 191, 193.  
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because, unlike its member states, it has no singular line of authority flowing ‘from the people’.422 It is, 

however, viewed as strong on the latter as its produces tangible ‘output’ benefits: a stable framework for 

the world’s largest single market along with certainty and predictability for those operating within the 

market.423 

As argued in section 3.2.3, the role of public services as a shared value of the Union is internally derived. 

Over the course of its evolution, the EU has grappled, and continues to do so, with giving adequate 

policy space available to member states for public services versus the effective operation of its internal 

market. Through continuous experimentation, the EU has produced its own autonomous legal concepts, 

SGEI and its derivatives, together with an extensive body of jurisprudence that serve as tools for balanc-

ing the two potentially competing forces. Having had decades to wrestle with the application of internal 

market rules that promote economic integration with space for the provision of public services, a ‘delicate 

balance’ is thought to have been struck.424 This balance is, as it must be, a dynamic one that is under 

constant revision; the growth in scope of the internal market’s rules has been accompanied by greater 

public services expression. Accordingly, and notwithstanding its input legitimacy failings, the EU can 

claim a degree of legitimacy in its output when dealing with public services in its internal sphere.  

Transplanting this line of thought to the external sphere is revealing. The previous chapter discussed at 

length how international trade and investment rules can impact the provision of public services. How-

ever, nation states concluding such agreements do not face questions of legitimacy; for ‘democratic na-

tion-states…input- and output-oriented legitimacy coexist side by side.’425 Thus, even if their international 

trade and investment agreements produce negative effects for their populations, the legitimacy of those 

agreements is unquestioned. And where it is, they can withdraw from that agreement, a prime example 

being the United Kingdom’s (ongoing) withdrawal from the EU. As noted, this is not the case for the 

EU, for whom the legitimacy of its external action, as it affects public services, derives from the approach 

of its internal market. This supports the view that coherence is a process which should flow from the 

inside out. Applied to the issue of public services, the EU’s external trade and investment agreements 

should also seek to avoid contradictions with the internal market’s approach to public services.426 This 

also implies that the relationship between the EU trade and investment law should develop in the same 

                                                 
422   Neil Walker, ‘The Theoretical Foundations of EU Law’, Collected Courses of the Academy of European Law: Workshop 

with the Authors: Contemporary Challenges to EU Legality (European University Institute, 5 February 2019), 23. 

423   Ibid, 8. 

424  Baquero Cruz in de Búrca, above n 5, at 195.  

425   Scharpf, above 420, at 12. 

426   Notably, it has been argued that the internal market should in the future adjust to the external sphere, see Swedish 
National Board of Trade, ‘The Internal Market in a Global Context: Externalising the four freedoms’ (Stockholm, 20 
January 2012) <https://www.kommers.se/Documents/dokumentarkiv/Om%20oss/the-internal-market-in-a-global-
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dynamic way as the internal market: stronger trade and investment should be matched by a greater ex-

pression of public services.  

This may seem obvious given the previous conclusion that neither is to take priority. However, this point 

is fortified through consideration of what happens when one is prioritised over the other, neatly illus-

trated by the failed TTIP negotiations. In section 3.2.1 above, several evolutionary steps of its trade and 

investment policy were highlighted. These suggest a step towards a less permissive model of trade and/or 

investment agreement as they relate to public services. On the Commission’s part, it indicates a willing-

ness to adapt, or more dramatically surrender427, to its trading partners’ trade and investment policies 

regardless of how this may impact public services. In this process, a point of particular consternation was 

the attempt to include investor-state dispute settlement in TTIP. While suffering from a crisis of input 

legitimacy428, its inclusion was with little transparency and only minimal public participation429, concerns 

were also raised about over its possible negative impact on public services.430 Whether valid or not, seri-

ous concerns were raised regarding the EU’s output legitimacy, which ultimately forced the Commission 

to change tack.431 Had the EU matched its stronger investment rules with greater public service protec-

tions, it would not have suffered the same legitimacy crisis.  

The episode shows that in prioritising its trade and investment agenda, both the input and output legiti-

macy of the EU were undermined. On the input side, it neglected both transparency and wider partici-

pation which dented public faith in the negotiation process. In relation to output, public concerns fes-

tered that the pursued free trade model would produce a system that undermines the ability of member 

states to provide public services. Arguments endure that the revised investor court system undermines 

                                                 
427   Xavier Fernandez-Pons, Rodrigo Polanco and Ramon Torrent, ‘CETA on investment: the definitive surrender of EU 

law to GATS and NAFTA/BITS’, (2017) 54(5) Common Market Law Review 1319. 

428   Legitimacy concerns regarding investor-state dispute settlement have long been argued, summarised neatly in Stephan 
W. Schill, ‘Authority, Legitimacy, and Fragmentation in the (Envisaged) Dispute Settlement Disciplines in Mega-
Regionals, in Griller et al, above n 13, at 134. Also see Charles N. Brower and Stephan W. Schill, ‘Is Arbitration a Threat 
or a Boon to the Legitimacy of International Investment Law?’, (2009) 9(2) Chicago Journal of International Law 471; and, 
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216. 
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establishing a multilateral court for the settlement of investment disputes’ COM (2017) 493 final. 
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both the input and output legitimacy of the EU. Outstanding charges are that it compromises the auton-

omy of the EU legal order (input) and disrupts the operation of the internal market (output).432 Legiti-

macy failings such as these, it is argued, are unlikely to arise if an inside-out, one that does not sever the 

internal-external link, approach to coherence is taken. This allows for a clear conclusion to be reached: 

when it comes to the treatment of public services it is an inside-out approach that must be followed 

otherwise the EU risks the legitimacy of its trade and investment policy.  

 

3.4.  Going forward: assessing coherence 

This chapter has made a number of claims about the EU’s trade and investment policy. The first is that 

public services are a shared value which should be expressed in its trade and investment agreements. This 

is a consequence of the CCP making clear that external actions must reflect its internal values. Given the 

role ascribed to SGEI and their close proximity to public services, it is argued that public services must 

be recognised. The second claim is that the level of expression given should cohere with that of the 

internal market. In support of this claim is an argument centred on the principle of coherence, expressed 

frequently within the Treaties. This argument is fortified by the important role of legitimacy. The over-

arching conclusion of the chapter is that at a minimum the EU’s trade and investment agreements should 

not affect its member states’ ability to provide and organise public service more restrictively than the 

internal market does. Moreover, the inclusion of stronger trade and investment disciplines should be 

accompanied by the expression and protection of public services. Over the course of the next three 

chapters, the thesis will examine the degree of coherence between the two in terms of their treatment of 

public services. Accepting that an exhaustive assessment is beyond a single thesis, it uses the trade instru-

ments surveyed in section 3.2.1 to undertake a comparative assessment of three parts: scope, application 

and exception. At each, the substantive law of the internal and external frameworks together with their 

public services effects, as discussed in chapter 2, are compared. In doing so, it considers the degree to 

which reality the EU meets its public services obligation.  

                                                 
432   Such concerns have been rejected by Opinion 1/17, Advocate General, above n 330, at paras 156-157. However, this has 

not passed without severe criticism, see Harm Schepel, ‘A Parallel Universe: Advocate General Bot in Opinion 1/17’ 
(European Law Blog, 7 February 2019) <https://europeanlawblog.eu/tag/opinion-1-17/> accessed 15 February 2019.  
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4 

Scope: 

‘services’ and ‘investments’ 

 

4.1  Introduction  

The starting point of our coherency assessment is the scope of the internal and external frameworks. For 

clarity, the term ‘scope’ is generally taken to mean ‘the extent of the area or subject matter that something 

deals with or to which it is relevant.’433 Here, our focus is the extent to which the internal and external 

frameworks apply to public services. In the process of determining how either framework affects public 

services, as well as the degree of coherence that exists between the two, the breadth of their scope is a 

necessary first step. It is only when the provision of public services falls within the scope of either frame-

work that their subsequent disciplines become relevant. Conversely, if a public service measure falls out-

side the scope of either framework there is no basis for the application of their disciplines. Accordingly, 

the rules delimiting their scope play an important gatekeeper role. It is beyond a single chapter to examine 

exhaustively the scope of every rule found in either framework. More importantly, such an examination 

is not a pertinent use of time. As argued in chapter 2, there are certain external rules that have particular 

relevance for public services, namely, those related to cross-border services and foreign investment. The 

chapter’s interest is therefore confined to the scope of such rules.  

In relation to each, a scopal comparison is undertaken with the internal framework’s equivalent rules. As 

will be seen, the internal and external diverge markedly from one another. Consequently, their public 

service boundaries are drawn differently. Before embarking, two important, perhaps obvious, distinctions 

should be drawn between the two frameworks. The first concerns their alternative structures. The exter-

nal framework does not take a single homogeneous approach to each set of rules. Instead, it is made up 

of multiple approaches found in its different categories of agreements, as outlined in Table 1 of Chapter 

3. The opposite is true internally, whose comparatively uniform approach stems form a single set of 

Treaty provisions and supplementary secondary law. The second relates to their separate paths of devel-

opment. Given their relative youth, the rules of the external framework are yet to form the subject of 

detailed adjudication and, as a consequence, their precise scope still requires a measure of speculation. 

Those of the internal framework, having developed under the watchful eye of the CJEU and over a much 

                                                 
433  Concise Oxford English Dictionary (Twelfth Edition, Oxford University Press, 2010).  
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longer period of time, are accompanied by an extensive body of caselaw that provide a clearer indication 

of their extent.  

Bearing these distinctions in mind, this chapter adopts a three-part structure. Its first two sections map 

the relevant rules of either framework. The first, section 4.2, outlines the scope of the external rules on 

cross-border services and established and non-established investment rules. In its survey, it works 

systematically through the distinct categories of EU agreement for each set of rules. This section is not, 

however, wholly descriptive. Preliminary comparisons are made between the external framework’s scopal 

arrangements and the previously considered trade and investment models considered in Chapter 2. What 

is revealed is the EU’s relatively consistent practice of including sectoral carveouts and other 

qualifications to determine the scope of its agreements. When compared to the internal market’s 

approach, which is examined in section 4.3, the resulting difference is stark. In contrast to its external 

counterpart, the internal framework contains no carveouts with its scope being dominated by the 

judicially-driven concept of ‘economic activity’. A thorough comparative assessment takes place in 

section 4.4. This begins with a general comparison of the two frameworks’s material scope, in terms of 

both structure and substance, as they relate to public services. Its preliminary conclusion is that the 

general scope of the internal framework is of a broader nature. This finding is subsequently tested in the 

latter two parts of the section, which examines how the distinct approaches of the two frameworks affect 

differently the healthcare and education systems surveyed in Chapter 2. Thereafter, this Chapter’s 

conclusions are drawn in section 4.5. 

 

4.2. Mapping the external approach 

4.2.1. Cross-border trade in services 

As outlined in Chapter 3, the first category of EU agreements to consider are its AAs. The first two types 

of AA maintain a narrow scope with regard to services. Of the Euro-Med Agreements, it is only the EU-

Algeria agreement of 2005 that covers cross-border services, which are defined with reference to modes 

1 and 2 of supply.434 The remainder require only the future negotiation of cross-border services or 

reaffirm existing GATS commitments.435 The same approach is taken by the Stabilisation Agreements, 

none of which contain any services rules. The scope of our next category, the AAs with a stronger trade 

component, is of a different order. Each agreement confirms that they apply to all levels of government 

                                                 
434  EU-Algeria, Article 31. 

435  EU-Egypt, Article 29; EU-Morocco, Article 31; EU-Israel, Article 29; EU-Jordan, Article 37; EU-Lebanon, Article 30; 
EU-Tunisia, Article 31. 
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as well as non-governmental bodies exercising delegated powers.436 In terms of their substantive rules, an 

obvious split is apparent. On the one hand, the pre-2006 agreements with Chile and Mexico437 define 

services with reference to four modes of supply.438 Accordingly, their scope encompasses the right of 

nationals and legal persons, provided they are appropriately constituted, to establish themselves when 

seeking to provide a service.439 On the other hand, there are the post-2006 agreements with Central 

America, Ukraine and Georgia. Taking a narrower approach, their services rules cover only modes 1 and 

2.440 This later batch of agreements also states what services do not cover, notably, services supplied 

under governmental authority as defined in the GATS.441 Evidently, there has been a distinct change in 

how services are defined with a move towards use of the GATS model’s definition. However, the EU’s 

approach does depart from this model through its use of sectoral carveouts, a technique used in the 

NAFTA, for audio-visual services, national maritime cabotage and domestic air transport services.442 

The next category of agreement are the EPAs, the majority of which contain undeveloped rules on trade 

in services. The African Partnership Agreements make only aspirational statements for the negotiation 

of services at a later day.443 The EU-Pacific agreement does not go this far. Countering the previously 

discussed first-second generation narrative, is the oldest EPA: the EU-CARIFORUM agreement. Bearing 

a close resemblance to those AAs with a strong trade component, services are again defined by reference 

to modes 1 and 2.444 This is followed by carveouts for the above-noted sectors and services supplied 

under governmental authority. Explicitly, it confirms that its rules apply to all levels of government.445 

The EU’s FTAs services also replicate this approach by covering all levels of government446, defining 

                                                 
436  EU-Chile, Article 96(b); EU-Mexico, Article 3(a); EU-Ukraine, Article 86(2); and, EU-Central America, Article 160(b);  

EU-Georgia, Article 77(b). 

437  The cross-border services rules are provided for in EU-Mexico Joint Council, ’Decision No 2/2001 of the EU-Mexico 
Joint Council of 27 February 2001 implementing Articles 6, 9, 12(2)(b) and 50 of the Economic Partnership, Political 
Coordination and Cooperation Agreement’, [2001] OJ L70/7. 

438  EU-Chile, Article 95(1); EU-Mexico, Article 2(1). 

439  EU-Chile, Article 96(c); EU-Mexico, Article 3(b).  

440  EU-Ukraine, Article 86(15); EU-Central America, Article 169(2); EU-Georgia, Article 77(m). 

441  EU-Ukraine, Article 86(13); EU-Central America, Article 169(2)(b); EU-Georgia, Article 77(k).  

442  EU-Chile, Article 95(2); EU-Mexico, Article 2(2); and, EU-Ukraine, Article 92; and, EU-Central America, see EU-Central 
America, Article 169(1); EU-Georgia, Article 83. 

443  EU-West Africa, Article 44; EU-Central Africa, Article 54; EU-ESA, Article 38(2)(c); and, EU-SADC, Article 73(1). 

444  EU-CARIFORUM, Article 75(1)-(2).  

445  EU-CARIFORUM, Article 61(b).  

446  EU-Columbia, Ecuador and Peru, Article 108; CETA, Article 1.8; EU-Korea, Article 7.2(b); EU-Japan, Article 8.2(o); 
EU-Vietnam, Article 8.2(1)(k); and EU-Singapore, Article 8.2(f). 



 

 
86 

services through modes 1 and 2 447  and carving out specific sectors and services supplied under 

governmental authority.448 

This brief survey paints quite a clear picture. While not all agreements contain cross-border services rules, 

agreements concluded with less developed economies tend not to, those that do subscribe to a relatively 

coherent model. The scopal arrangements contain elements of both the GATS and NAFTA: use of the 

GATS concept of service supplied under governmental authority when defining the concept of ‘services’ 

and the adoption of NAFTA-style sectoral carveouts. There are also features of a distinct EU character, 

particularly, the limitation of scope of cross-border services to modes 1 and 2 (although the rules of some 

older agreements cover all four GATS modes). This feature can be explained by the tendency of EU 

agreement to include separate chapters on establishment to which we now turn. 

4.2.2.  Established foreign investment 

The establishment of a foreign investment occurs when an investor establishes foreign business 

operations or acquires foreign business assets, including establishing ownership or controlling interest in 

a foreign company. An array of scopal arrangements are identifiable in the EU’s agreements. The Euro-

Med agreements with Algeria and Jordan together with the Stabilisation Agreements do provide for 

separate establishment rules.449 Again, they are silent as to what level of government they apply to. The 

majority define ‘establishment’ in a twofold manner: (1) for nationals, it entails the right to take up 

economic activities as self-employed persons; and, (2) for companies, the right to take up economic 

activities by means of setting-up subsidiaries and branches.450 This definition corresponds to modes 3 

(commercial presence) and 4 (natural persons) of the GATS. Not all of the agreements follow this 

approach with some adopting a definition that covers only commercial presence. 451  The right of 

establishment is afforded to companies that have been set up in the EU or third-country with registered 

offices, central administration or a principal place of business in either respective territory. 452 

Interestingly, establishment is made conditional on the pursuit of ‘economic activities’. The implication 

                                                 
447  EU-Columbia, Ecuador and Peru, Article 117; CETA, Article 9.1; EU-Korea, Article 7.4(a); EU-Japan, Article 8.2(d); 

EU-Vietnam, Article 8.2(1)(c); and EU-Singapore, Article 8.4. 

448  EU-Columbia, Ecuador and Peru, Articles 107(4) and 118; CETA, Article 9.2; EU-Korea, Articles 7.4(1) and (3)(b); EU-
Japan, Articles 8.2(r) and 8.14(2); EU-Vietnam, Articles 8.2(1)(o) and 8.9; and, EU-Singapore, Articles 8.1(2)(b) and 8.3. 

449  EU-Algeria, Article 32; EU-Jordan, Article 30; EU-Albania, Article 50; EU-Bosnia, Article 51; EU-Kosovo, Article 51; 
EU-Macedonia, Article 48; EU-Montenegro, Article 53; and, EU-Serbia, Article 53  

450  EU-Albania, Article 49(d)(i)-(ii); EU-Bosnia, Article 50(d)(i)-(ii); EU-Macedonia, Article 47(d)(i)-(ii); EU-Montenegro, 
Article 52(d)(i)-(ii); and, EU-Serbia, Article 52(d)(i)-(ii).  

451  EU-Algeria, Article 36(e); EU-Jordan, Article 32(d); EU-Kosovo, Article 50(4);  

452  EU-Algeria, Article 32(2); EU-Jordan, Article 30(3); EU-Albania, Article 49(a); EU-Bosnia, Article 50(a); EU-Kosovo, 
Article 50(1); EU-Macedonia, Article 47(a); EU-Montenegro, Article 52(a); and, EU-Serbia, Article 52(a).  
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is non-economic activities fall outside the scope of the agreements’ establishment rules. The majority 

define the concept as ‘activities of an industrial, commercial and professional character’ with some adding 

‘activities of craftsman’.453 Sectoral carveouts for transport, inland waterways transport and maritime 

transport are to be found in each agreements.454 

The AAs with a strong trade component provide establishment rules that explicitly apply to all levels of 

government. As noted, the agreements with Chile and Mexico already cover establishment as part of their 

rules on services. While it could be expected that the Mexico agreement would not contain separate 

establishment rules, it is surprising to find the Chile agreement does. Along with the Central America 

agreement, it adopts an establishment definition that covers only commercial presence, i.e. mode 3.455 

The twofold definition, discussed in the preceding paragraph, is adopted by the agreements with Georgia 

and Ukraine.456 The beneficiaries vary amongst the agreements. While they all address only ‘legal’457 or 

‘juridical’ 458  persons of a Party, some address ‘investor[s] of a Party’ 459  with others referring to 

‘entrepreneur[s]’.460 Both are defined broadly to cover an entity that ‘seeks to perform or performs an 

economic activity through setting up an establishment.’ Consequently, they encompass pre-establishment 

activities. Like the previous category, the scope of establishment rules hinge on the presence of economic 

activity.461 However, the concept is defined differently by each agreement. While the EU-Chile does not 

provided a definition, the EU-Georgia and -Ukraine agreements define it as ‘activities of an industrial, 

commercial and professional character and activities of craftsmen’ [that] ‘do not include activities 

performed in the exercise of governmental authority’.462 Conversely, the EU-Central America defines the 

concept with reference to services supplied under governmental authority only. Finally, and the EU-Chile 

agreement aside, the remaining AAs contain sectoral carveouts for a wide range sectors: activities related 

                                                 
453  EU-Algeria, Article 36(g); EU-Jordan, Article 32(f); EU-Albania Article 49(f); EU-Kosovo, Article 50(6); EU-Macedonia, 

Article 47(f); EU-Montenegro, Article 52(f); EU-Serbia, Article 52(f).  

454  EU-Algeria, Article 34(1); EU-Jordan, Article 31(1); EU-Bosnia, Article 53; EU-Albania, Article 52; EU-Kosovo, Article 
53; EU-Macedonia, Article 50(1); EU-Montenegro, Article 55(1); and, EU-Serbia, Article 55(1). For the EU-Algeria, this 
also applies to its modest services rules.  

455  EU-Chile, Article 131(d)(i)-(ii); and, EU-Central America, Article 162(c)(i)-(ii).  

456  EU-Georgia, Article 77(h)(i)-(ii); EU-Ukraine, Article 86(9). 

457  Generally defined as ‘a legal person constituted or otherwise organised under the law of the Community or its Member 
States or of [third-country]’, see EU-Chile, Article 131(b); EU-Ukraine, Article 86(5);  

458  Generally defined as ‘a legal entity duly constituted or otherwise organised under applicable law’ with ‘its registered office, 
central administration, or principal place of business in the territory [of EU or third-country]’, see EU-Central America, 
Article 160(d); EU-Georgia, Article 77(c) and (d).  

459  EU-Central America, Article 162(d); and, EU-Ukraine, Article 86(10). 

460  EU-Georgia, Article 77(o).  

461  EU-Chile, Article 131(d); EU-Ukraine, Article 86(11); EU-Central America, Article 162(b).  

462  EU-Georgia, Article 77(i). 
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to nuclear materials, trade in arms, audio-visual services, national maritime cabotage and air transport 

services..463 

In the main, the EPAs do not provide for establishment rules. 464  The exception is again the EU-

CARIFORUM which contains rules on commercial presence defined the same as the above EU-Chile 

and-Central America agreements.465 Notably, it addresses ‘investor[s] of a Party’ but defines differently 

the term as ‘a natural or juridical person of the EC Party or a natural or juridical person of a Signatory 

CARIFORUM State that performs an economic activity through setting up a commercial presence.’466 

This represents a constrained version of the previous term as it does not apply to pre-establishment 

activities. Once again the concept of ‘economic activities’ acts as a lynchpin, which is defined simply 

through the exclusion of services supplied under governmental authority.467 The scope of commercial 

presence is conditioned by the same sectoral carveouts of the previous category.468 

As outlined in the previous section, the services rules of FTAs leave untouched supply modes 3 and 4. 

However, they all provide establishment rights covering these modes. Three approaches are discernible, 

namely: (a) economic activity; (b) no economic activity necessary; and, (c) investor-defined establishment. 

As will be seen, the dividing line between approach (a) and those of (b) and (c) is the importance given 

to economic activity. The first is found in those agreements that include establishment-only rules situated 

alongside services rules in a chapter entitled ‘Trade in services, establishment and electronic commerce’. 

This includes the Korea, Columbia, Ecuador and Peru and Singapore agreements. Recall, these two earlier 

FTAs do not contain investment liberalisation rules, whereas the EU-Singapore is accompanied by a BIT. 

In this first group, the notion of ‘establishment’ is defined by reference to mode 3 establishment only.469 

For the EU-Singapore, the further qualification of ‘with a view to establishing or maintaining lasting 

economic links’ is made. The pursuit of economic activity remains key in their establishment definitions, 

with all activities except those supplied under governmental authority being excluded from the concept’s 

scope.470 The EU-Singapore takes the additional step of specifying that economic activity covers any 

‘service or activity of an industrial, commercial or professional character or activities of craftsmen’. The 

first two agreements address ‘investor[s] of a Party’ but define the concepts differently. While the EU-

                                                 
463  EU-Ukraine, Article 87; EU-Central America, Article 163; EU-Georgia, Article 78. 

464  Strictly-speaking, the EU-Central Africa, Article 54, provides for the negotiation of establishment rules at a later date.  

465  EU-CARIFORUM, Article 65(a). 

466  EU-CARIFORUM, Article 65(b). 

467  EU-CARIFORUM, Article 65(d). 

468  EU-CARIFORUM, Article 66.  

469  EU-Korea, Article 7.9(a); EU-Columbia, Ecuador and Peru, Article 110; EU-Singapore, Article 8.8(d).  

470  EU-Korea, Article 7.9(c); EU-Columbia, Ecuador and Peru, Article 110; EU-Singapore, Article 8.8(b).  
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Korea adopts the usual definition set out above471, the Columbia, Ecuador and Peru agreement opts for 

‘any natural or juridical person…that seeks, through concrete actions to perform, is performing or has 

performed an economic activity in another Party through setting up an establishment.’472 Conversely, the 

EU-Singapore addresses its right to ‘entrepreneurs’, which are defined as ‘a natural or juridical person of 

a Party that seeks to establish, is establishing or has established an enterprise’.473 

The second approach is found in those FTAs that place their establishment rules within the context of 

investment liberalisation. This route is taken by the agreements with Japan and Vietnam. Their 

establishment rules are located in a chapter entitled ‘Liberalisation of Investment, Trade in Services and 

Electronic Commerce’. They define establishment with reference to mode 3 only and add the above-

noted ‘with a view to establishing or maintaining lasting economic links’ qualification.474 Notably, this 

definition omits any reference to the ‘pursuit of economic activity’. That said, the two contain definitions 

of ‘economic activity’, defined as any ‘service or activity of an industrial, commercial or professional 

character or activities of craftsmen, except for services supplied or activities performed in the exercise of 

governmental authority.’475 Clearly, it is intended that the concept play some sort of role, a view supported 

by the ‘economic links’ reference. That said, the extent of that role is less clear. The EU-Japan addresses 

‘entrepreneurs’, which makes clear both pre-establishment activities are covered but omits any reference 

to economic activity.476 The EU-Vietnam addresses ‘investors’, again defined as covering both pre- and 

post- establishment and also omits any mention of ‘economic activity’.477 

It is worth pausing to take stock of the development that has taken place here. There are many similarities 

between the first two FTA approaches, in particular: (1) mode 3 establishment definition; (2) coverage 

of pre-establishment activities; (3) continued use of the GATS model’s services supplied under 

governmental authority, and, (4) a wider set of establishment specific sectoral carveouts.478 However, the 

primary dividing line between the two groups is the role accorded to economic activity. In the second 

group, where establishment rights are subsumed within an investment liberalisation framework, we find 

                                                 
471  EU-Korea, Article 7.9(b).  

472  EU-Columbia, Ecuador and Peru, Article 110.  

473  EU-Singapore, Article 8.8(c). 

474  EU-Japan, Article 8.2(i); EU-Vietnam, Article 8.2(f). 

475  EU-Japan, Article 8.2(f); EU-Vietnam, Article 8.2(d).  

476  EU-Japan, Article 8.6(i). 

477  EU-Vietnam, Article 8.2(h).  

478  EU-Columbia, Ecuador and Peru, Articles 100 and 111; EU-Korea, Articles 7.9 and 7.10; EU-Japan, Articles 8.6(1)-(2); 
EU-Vietnam, Articles 8.3 and 8.10; EU-Singapore, Articles 8.8 and 8.9. 
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this concept has been downgraded because its pursuit is now omitted from both the relevant 

establishment definition. 

The third group comprises only CETA. Unlike the previous two, the right of establishment is carved out 

completely from its other rules and placed in its standalone investment chapter. Rather than specifically 

define establishment, it incorporates it into its definition of an investor. An ‘investor’ is defined as ‘a 

Party, a natural person or an enterprise of a Party, other than a branch or a representative office, that 

seeks to make, is making or has made an investment in the territory of the other Party.’479 The provision 

goes on to define what constitutes an enterprise. Adopting CETA’s broad general definition480, it states 

that an enterprise constitutes an investor when it ‘has substantial business activities in the territory of that 

Party’ or ‘is directly or indirectly owned or controlled by a natural person of that Party or by an enterprise 

[with substantial business activities in a Party]’. There are a number of points to pull out from this. The 

first is that CETA’s definition of investor covers both pre- and post-establishment. This runs counter 

the EU’s other BITs that cover only post-establishment activities, an outcome that can be attributed to 

their parallel FTAs doing so.481 Second, we see no reference to the concept of economic activity as a 

gatekeeper to establishment. Instead, the only qualifiers are that an ‘investment’, a very broad concept 

discussed below, has been made by an enterprise. CETA does incorporate the same sectoral and services 

supplied under governmental authority carveouts.482 When compared to the previous two groups of 

FTAs, CETA’s approach to the concept of establishment can be viewed as the broadest.  

A less coherent impression results from our establishment survey. Nevertheless, some narratives can be 

sustained. The most notable of these is the diminishing role given to ‘economic activity’. This is 

observable in those agreements that contain investment liberalisation provisions, although the EU-

Singapore FTA is an outlier in this respect. This signifies a shift away from a notion that the EU’s trade 

and investment policy has traditionally relied on. As we see below, this also contain implications for 

coherency. Other sustainable narratives of the EU’s establishment rules are their restriction to mode 3, 

use of a broader ranges of sectoral carveout and the GATS’ carveout for services supplied under 

governmental authority.  

 

                                                 
479  CETA, Article 8.1. 

480  Outlined in CETA, Article 1.1, which provides: ‘enterprise means an entity constituted or organised under applicable law, 
whether or not for profit, and whether privately or governmentally owned or controlled, including a corporation, trust, 
partnership, sole proprietorship, joint venture or other association.’ 

481  EU-Singapore BIT, Article 1.2(2); EU-Vietnam BIT, Article 1.2(i).  

482  CETA, Article 8.2(2).  
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4.2.3.  Non-established foreign investment 

Non-established investment, in contrast to established investment, refers to investing in the financial 

assets of a foreign country, such as stocks or bonds available on an exchange. Consequently, it encom-

passes investments other than those undertaken through commercial presence. Such forms of investment 

are frequently referred to as ‘non-direct’, ‘portfolio’ and ‘capital movements’.483 This form of investment 

is typically viewed less favourably than direct investment because they can be sold off quickly and are at 

times seen as short-term attempts to make money, rather than a long-term investment in the economy. 

Nevertheless, they are an issue that concerns most of the EU’s trade and investment agreements.  

A majority of the Euro-Med AAs make provision for the free movement of capital but do so with specific 

reference to direct investments in companies that yield profits.484 With these agreements, the clear inten-

tion is to facilitate further foreign direct investment with full capital liberalisation coming later.485 Other 

agreements adopt a broader formulation that severs the link to direct investments: ‘there shall be no 

restrictions…on the movement of capital and no discrimination based on the nationality or on the place 

of residence of their nationals or on the place where such capital is invested.’486 Both the Stabilisation 

agreements487, AAs with a strong trade component488 and EU-CARIFORUM489 follow the latter ap-

proach. Many of these agreements look to facilitate further free movement and expansion to portfolio 

investments490 with some stating the EU’s rules of the free movement of capital are to apply at a later 

date.491 Most EPAs provide only for further negotiations on investment and capital movements.492  

Early FTAs adopt a very similar approach of linking capital movements to direct investments.493 The EU-

Columbia, Ecuador and Peru agreement goes further by specifically carving out portfolio investments.494 

                                                 
483  The CJEU has recently made such an equation, see Opinion 2/15, above n 321, at para 227. 

484  EU-Algeria, Article 39(1); EU-Egypt, Article 32(1); EU-Morocco, Article 34(1); EU-Tunisia, Article 34(1). 

485  EU-Algeria, Article 39(2); EU-Egypt, Article 32(2); EU-Morocco, Article 34(2); EU-Tunisia, Article 34(2). 

486  EU-Israel, Article 31; EU-Jordan, Article 49; and, EU-Lebanon, Article 31. 

487  EU-Albania, Article 61(1); EU-Bosnia, Article 61(1); EU-Kosovo, 65(1); EU-Macedonia, Article 59(1); EU-Montenegro, 
Article 63(1); EU-Serbia, Article 63(1). 

488  EU-Georgia, Article 138(1); EU-Chile, Article 165; EU-Ukraine, Article 145(1); EU-Central America, 206. The exception 
here is the EU-Mexico agreement which contains no rules on capital movements.  

489  EU-CARIFORUM, Article 123(1). 

490  EU-CARIFORUM, Article 123(2). 

491  EU-Albania, Articles 61(2) and 62; EU-Bosnia, Article 62; EU-Kosovo, Articles 65(6) and 66; EU-Macedonia, Articles 
59(2) and 60; EU-Montenegro, Articles 63(4) and 64; and EU-Serbia, Article 63(4) and 64. Of the AAs with a strong 
trade component, only the EU-Ukraine, Article 147, and EU-Georgia, Article 140(2), makes such statements.  

492  EU-Central Africa, Article 56(2); EU-West Africa, Article 44(b); EU-ESA, Article 40; EU-SADC, Article 74. The EU-
West-Africa agreement contains no provisions related to the free movement of capital.  

493  EU-Columbia, Ecuador and Peru, Article 169; EU-Korea, Article 8.2(1). 

494  EU-Columbia, Ecuador and Peru, Article 169, Footnote 56.  
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EU-Japan links capital movements directly to its investment provisions, however, this applies only to 

investors, which as demonstrated must be established, rather than investments themselves.495 Accord-

ingly, non-established investments are not covered. As each facilitate only the movement of capital as it 

relates to direct investments, there is little need on their part to engage with the meaning of the terms 

itself. The FTAs with either an accompanying BIT, the EU-Singapore and -Vietnam agreements, or a 

wholly independent investment chapter, i.e. CETA, do not make individual reference to capital move-

ments. Instead, it is subsumed within their definitions of ‘investments’.  

The EU’s investment provisions, found in its BITs and CETA, are limited to ‘covered investments’. 

These are investments made in accordance with the applicable law at the time and are directly or indirectly 

owned or controlled by an investor of the other Party.496 The concept of ‘investment’ is defined broadly 

as ‘every kind of asset that an investor owns or controls, directly or indirectly.’497 The EU’s choice to 

adopt an ‘asset-based approach’, as opposed to an enterprise-based definition (which would require the 

establishment or acquisition of an enterprise in the host state), is one that aligns with contemporary BIT 

practice.498 However, the EU’s definition also departs from common practice by shirking complete use 

of the so-called Salini test. Given the ICSID Convention leaves the term ‘investment’ undefined499, the 

Salini arbitral tribunal established that an investment had four elements: (1) a contribution of money or 

assets; (2) a certain duration over which the project was to be implemented; (3) an element of risk; and 

(4) a contribution to the host state's economy.500  

                                                 
495  EU-Japan, Article 9.2;  

496  CETA, Articles 8.2(1) and 8.1; EU-Singapore BIT, Articles 2.1(1) and 1.2(1); and, EU-Vietnam BIT, Articles 2.1(1) and 
1.2(q). 

497  CETA, Article 8.1; EU-Singapore BIT, Article 1.2(1); and, EU-Vietnam BIT, Article 1.2(h). 

498  Jan Asmus Bischoff and Matthias Wu ̈hler, ‘The Notion of Investment’, in Makane Moïse Mbengue and 
Stefanie Schacherer (eds.), Foreign Investment Under the Comprehensive Economic and Trade Agreement (CETA) (Springer Nature 
Switzerland AG, 2019), 23. In this vein, see TPP, Article 9.1, which adopts the same style of definition.  

499  ICSID Convention, Article 25 reads: ‘[t]he jurisdiction of the Centre shall extend to any legal dispute arising directly out 
of an investment between a Contracting State (or any constituent subdivision or agency of a Contracting State designated 
to the Centre by that State) and a national of another Contracting State…’  

500  Salini Construttori S.P.A. and Italstrade S.P.A. v. Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, 23 July 
2001, para 52. For a discussion of the case, see Alex Grabowski, ‘The Definition of Investment under the ICSID 
Convention: A Defense of Salini’, (2014) 15(1) Chicago Journal of International Law 287, 295-297.  
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Use of these criteria has been followed frequently in subsequent ICSID arbitrations.501 Rather than re-

quire the Salini elements as mandatory, the EU’s BITs make them optional.502 For instance, CETA’s 

scope is any asset ‘that has the characteristics of an investment, which include a certain duration and 

other characteristics such as the commitment of capital or other resources, the expectation of gain or 

profit, or the assumption of risk.’ Of the four elements, CETA requires only that the second be present. 

The two BITs do less. The EU-Singapore BIT outlines that a relevant asset ‘has the characteristics of an 

investment, including such characteristics as the commitment of capital or other resources, the expecta-

tion of gain or profit, the assumption of risk, or a certain duration.’ This approach, which the EU-Vi-

etnam BIT follows, requires that none of Salini elements be mandatory, dropping entirely the fourth 

criteria503, and opts for a definition that is strikingly similar to that of the US.504 In doing so, it has adopted 

an extremely broad definition of investment that would cover most forms of non-established invest-

ments. 

In each agreement, the investment definition is followed by an indicative list of forms which an invest-

ment may take. Typically, this includes: (1) tangible or intangible, movable or immovable property, as 

well as any other property rights, such as leases, mortgages, liens and pledges; (2) an enterprise as well as 

shares, stocks and other forms of equity participation in an enterprise, including rights derived therefrom; 

(3) bonds, debentures, and loans and other debt instruments, including rights derived from an enterprise; 

(4) turnkey, construction, management, production, concession, revenue-sharing and other similar con-

tracts; (5) claims to money or to other assets or any contractual performance having an economic value; 

and, (6) intellectual property rights and goodwill. CETA and the EU-Singapore BIT include the additional 

example of licenses, authorisations, permits, and similar rights conferred pursuant to domestic law, in-

cluding any concessions to search for, cultivate, extract or exploit natural resources.505  

                                                 
501  For example Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29, 

Decision on Jurisdiction, 14 November 2005, para 130; Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of 
Egypt, ICSID Case No. ARB/04/13, Decision on Jurisdiction, 16 June 2006, para 91; Ioannis Kardassopoulos v. The Republic 
of Georgia, ICSID Case No. ARB/05/18, Decision on Jurisdiction, 6 July 2007 para 116; and, Quiborax S.A., Non Metallic 
Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, 
27 September 2012, para 220. 

502  As noted in Gus Van Harten, ‘The European Union’s Emerging Approach to ISDS: a Review of the Canada-Europe 
CETA, Europe-Singapore FTA, and European-Vietnam FTA’, (2016) 1(1) University of Bologna Law Review 138, 153. 

503  A trend that has been followed elsewhere, see Omar E. García-Bolívar, ‘Defining an ICSID Investment: Why Economic 
Development Should be the Core Element’ (Investment Treaty News, 13 April 2012) 
<https://www.iisd.org/itn/2012/04/13/defining-an-icsid-investment-why-economic-development-should-be-the-
core-element/> accessed 3 March 2019.  

504  US-Model BIT 2012, Article 1.  

505  CETA, Article 8.1(f)(i); and, EU-Singapore BIT, Article 2.1(1)(h).  

https://www.italaw.com/sites/default/files/case-documents/ita0074.pdf
https://www.iisd.org/itn/2012/04/13/defining-an-icsid-investment-why-economic-development-should-be-the-core-element/
https://www.iisd.org/itn/2012/04/13/defining-an-icsid-investment-why-economic-development-should-be-the-core-element/
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By opting for an open-list approach, instead of a closed-list approach, which would have limited the types 

of asset considered an investment, the expansive approach of the agreements is further emphasised.506 It 

has been argued that this allows for the most expansive interpretation by tribunals.507Alternatively, others 

have asserted that given the breadth of closed-list definitions the differences with an open-list approach 

should not be overstated.508 However, it is the breadth of this definition which led to calls for agreements 

with investment provisions being treated as ‘mixed’.509 

As was the case with services and establishment, a number of sectoral carveouts apply to the concept of 

a ‘covered investment’, which is in itself an uncommon occurrence in BITs generally. Illustrative of this 

point is that the NAFTA, US-Model BIT 2012, Canada-Model BIT 2014 and TPP do not contain such 

sectoral exemptions. CETA excepts: (a) air services; (b) activities carried out in the exercise of govern-

mental authority, and (c), reflecting national sensitivities, audiovisual services for the EU and cultural 

industries for Canada.510 The scope of this carveout extends only to the standards of protection laid down 

in Sections B (‘Establishment of investments’) and C (‘Non-discriminatory treatment’), thereby leaving 

unaffected the protections of Section D (‘Investment Protection’). The EU-Singapore BIT largely follows 

this approach, however, the scope of its carveouts are narrower in that they apply only to its national 

treatment obligation. It drops the carveout for air services in favour of procurement by governmental 

agencies of goods and services purchased for governmental purposes.511 A separate article provides a 

carveout for subsidies or grants, including government-supported loans, guarantees and insurance.512  

The carveouts found in the EU-Vietnam are of the greatest depth and breadth. Applying to both its 

national treatment and MFN obligations, it excepts: (a) audio-visual services; (b) mining, manufacturing 

and processing of nuclear materials; (c) production of or trade in arms, munitions and war material; (d) 

                                                 
506  CETA represents a change in approach for Canada who has previously adopted a closed-list approach, see NAFTA, 

Article 1139; Canada-Model BIT 2014, Article 1. However, similar to the NAFTA and Canadian Model BIT, CETA 
closes the list by narrowing the range of scope of investments related to claims for money. 

507  Nathalie Bernasconi-Osterwalder, ‘Commentary to the Draft Investment Chapter of the Canada-EU Comprehensive 
Economic and Trade Agreement (CETA)’, (2013) International Institute for Sustainable Development Report, 6 
<https://www.iisd.org/sites/default/files/publications/commentary_investment_chapter_CETA.pdf> accessed 2 July 
2019.  

508  Barton Legum, ‘Defining Investment and Investor: Who Is Entitled to Claim?, Symposium co-organised by ICSID, 
OECD and UNCTAD: Making the Most of International Investment Agreements: A Common Agenda (Paris, 12 De-
cember 2005), 3 <https://www.oecd.org/investment/internationalinvestmentagreements/36370461.pdf> accessed 2 
July 2019.  

509  Stefan Mayr, ‘CETA, TTIP, TiSA, and Their Relationship with EU Law’ in Griller, above n 13, at 268. 

510  CETA, Article 8.2-3.  

511  EU-Singapore BIT, Article 2.1(3).  

512  EU-Singapore BIT, Article 2.1(2).  

https://www.iisd.org/sites/default/files/publications/commentary_investment_chapter_CETA.pdf
https://www.oecd.org/investment/internationalinvestmentagreements/36370461.pdf
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national maritime cabotage; (e) air transport services; and, (f) services supplied under governmental au-

thority.513 Subsides are also carved out from the stated disciplines.514 In perhaps the greatest contrast, the 

EU-Vietnam BIT states that the investment chapter, as a whole, does not apply to the parties' respective 

social security systems or to activities in the territory of each Party, which are connected, even occasion-

ally, with the exercise of official authority.515 

The approach taken appears to represent a sort of halfway house between current investment practice 

and the expression of EU values. On the one, hand it adopts an extremely broad definition of the term 

‘investment’ and provides few limits as to what may fall within its scope. Notably, it goes beyond the 

closed-list enterprise-based approach of the NAFTA. On the other, it takes the decision, at least from 

the perspective of current investment practice, to limit the sectors in which a ‘covered investment’ may 

be found. The practice of the different EU BITS, in this regard, is not consistent. CETA excepts the 

narrowest range of sectors but does so with regard to most investment disciplines: national treatment, 

market access and MFN. The EU-Singapore BIT excepts a wider range of sectors but only in relation to 

its national treatment obligation. Of particular note, however, is the fact that subsidies are exempted. The 

EU-Vietnam BIT goes the furthest but exempting a broad range of sectors from its national treatment 

obligation. Furthermore, it take the additional step of exempting social security systems of Parties from 

the entirety of its investment chapter. A final point to note is that all three upload the GATS’ carveout 

of services supplied under governmental authority.  

4.2.4. Mapping summary 

Before examining the EU’s internal approach, it is worth zooming out to take stock of the mapping 

exercise’s results. While we discuss their utility vis-à-vis public services in section 4.4 below, it is worth 

considering what else they say about the EU’s use of international trade law. Two important themes 

emerge. The first is the EU’s willingness to use tools or instruments of international trade and investment 

law to limit the scope of its external framework. This is perhaps unremarkable; it should be expected that 

the EU use such legal devices when concluding international agreements. However, this masks an im-

portant characteristic of the external framework. The decision on whether to make use of these devices 

and therefore the scope of an agreement as a whole is decided by the EU institutions other than the 

Court. In contrast, and as will be shown below, it is the Court who plays this crucial role in the internal 

framework. The second theme is the EU’s gradual move away from the external use of internal market 

                                                 
513  EU-Vietnam BIT, Article 2.1(2).  

514  EU-Vietnam BIT, Article 2.1(3). A supplementary footnote defines a subsidy as: ‘In the case of the EU Party a “subsidy” 
includes “state aid” as defined in Union law. For Viet Nam, “subsidy” includes investment incentives, and investment 
assistance such as production site assistance, human resources training and competitiveness strengthening activities, such 
as assistance for technology, research and development, legal aids, market information and promotion.’ 

515  EU-Vietnam BIT, Article 2.1(4). 
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concepts. This is illustrated most clearly in the context of its establishment rules where references to 

‘economic activity’ are becoming less frequent. While this may also be unsurprising, from a coherency 

perspective it suggests an increasing divergence of the two frameworks.  

 

4.3.  The internal approach 

4.3.1. Services and establishment 

Internally, the ‘decisive factor’ for activation of the Treaties’ provisions on establishment and services is 

whether the activity in question constitutes economic activity.516 The purpose of this qualifier is ‘to iden-

tify the kind of services to which the Treaty applies and in particular to exclude those that are normally 

provided gratuitously.’517 It is central to determining the scope of both freedom of services and establish-

ment. The CJEU has played a crucial role in its development and its caselaw sets the relevant boundaries. 

There are two elements to the concept. Firstly, there must be demand or supply of services to the market. 

This includes activities of an industrial character, commercial character, from craftsmen and the profes-

sions.518 Recall, this accords with the some of the establishment definitions found in the external frame-

work. The CJEU has stated that the supply of a service can take place when: (a) a ‘provider satisfies a 

request by the beneficiary in return for consideration without producing or transferring material goods’519; 

and, (b) services are demanded by the recipient.520 When translated into the language of the external 

framework, it is clear that both supply modes 1 and 2 are to be covered. In distinguishing services from 

goods, the Court adopts a functional approach that relies on the ‘tangible physical characteristics’ of 

goods to differentiate them.521 For example, a television signal is a service but the various equipment used 

to facilitate transmission of that signal is considered a good.522 An exemption is electricity which despite 

                                                 
516  Case C-281/06 Hans-Dieter Jundt and Hedwig Jundt v. Finanzamt Offenburg [2007] ECR I-12231, ECLI:EU:C:2007:590, Opin-

ion of Advocate General Poiares Maduro delivered on 10 October 2007, para 12. Also see Case T-313/02 David Meca-
Medina and Igor Majcen v. Commission [2004] ECR II-03291, ECLI:EU:T:2004:282, para 37.  

517  Case C-52/79 Procureur du Roi v. Debauve [1980] ECR 833, ECLI:EU:C:1980:83, 87.  

518  Article 57 TFEU. The Court has since gone beyond those listed and included a wider range of activities, see Catherine 
Barnard with Jukka Snell, ‘Free movement of legal persons and the provision of services’, in Catherine Barnard and Steve 
Peers (eds.), European Union Law (Oxford University Press, 2014), 414.  

519  Case C-268/99 Jany and Others [2001] ECR I-08615, ECLI:EU:C:2001:616, para 48.  

520  Joined cases C-286/82 and C-26/83 Luisi and Carbone v. Ministero dello Tesoro [1984] ECR 377, ECLI:EU:C:1984:35, para 
10. 

521  Case C-97/98 Jägerskiöld [1999] ECR I-7321, ECLI:EU:C:1999:515, Opinion of Advocate General Fennelly delivered on 
17 June 1999, para 20. 

522  C-155/73 Sacchi [1974] ECR 409, ECLI:EU:C:1974:40, paras 6-7.  
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intangible in nature it is considered a good.523 An activity will still be considered a service even if it uses 

some tangible goods, such as the sending tickets or advertising material, necessary for its supply.524 

Secondly, there must be some sort of remuneration. Article 56 TFEU states that services ‘normally pro-

vided for remuneration’ fall within the freedom’s scope.525 Article 49 TFEU, providing the right of es-

tablishment, applies in the same way and covers a service provided outside of any relationship of subor-

dination in return for remuneration.526 What constitutes remuneration has been fleshed out to mean that 

‘the activity must not be provided for nothing’.527 However, an activity can be economic even if the 

provider does not profit.528 What is required is that there is ‘consideration for the service in question…nor-

mally agreed upon between the provider and the recipient of the service.’529 The consideration does not 

need to be from the service recipient530 and it is inconsequential if subsequent reimbursement (in whole 

or in part) is by a third party.531 Accordingly, in determining whether a service falls within the scope of 

the Treaties what is significant is an identifiable exchange, a transaction or money for service with a focus 

on the service itself rather than the parties to it.532 Here, the determinative condition for classification as 

an economic activity is ‘whether [the service] could, at least in principle be carried on by a private under-

taking in order to make profits.’533 Notably, the notion of economic activity based on remuneration is 

considerably broader than its counterpart of competition law.534 

                                                 
523  Case C-393/92 Almelo and Others [1994] ECR I-1477, ECLI:EU:C:1994:171, para 28. Also see case C-158/94 Commission 

v. Italy [1997] ECR I-5789, ECLI:EU:C:1997:500, para 17.  

524  Case C-275/92 Schindler [1994] ECR I-1039, ECLI:EU:C:1994:119, para 22. 

525  TFEU, Article 57. 

526  Case C-268/99 Aldona Malgorzata Jany and Others v. Staatssecretaris van Justitie [2001] ECR I-8615, ECLI:EU:C:2001:616, 
para 71. 

527  Jundt, above n 516, at para 32.  

528  Ibid, para 33; also see Case C-157/99 Smits and Peerbooms [2001] ECR I-5473, ECLI:EU:C:2001:404, paras 50-52. 

529  Cases: C-263/86 Belgian State v René Humbel and Marie-Thérèse Edel [1988] ECR 5365, ECLI:EU:C:1988:451, para 17; Smits 
and Peerbooms, above n 525, at para 58; C-20/92 Hubbard [1993] ECR I-3777, ECLI:EU:C:1993:280, para 13; C-159/90 
Grogan [1991] ECR I-4685, ECLI:EU:C:1991:378, para 17; C-109/92 Stephan Max Wirth v. Landeshauptstadt Hannover [1993] 

ECR I‐6447, ECLI:EU:C:1993:916, para 15; and, C-355/00 Freskot AE v. Elliniko Dimosio [2003] ECR I‐5263, 
ECLI:EU:C:2003:298, paras 54-55.  

530  Case C-352/85 Bond van Adverteerders v. State of the Netherlands [1988] ECR 02085, ECLI:EU:C:1988:196, para 16.  

531 Smits and Peerbooms, above n 528, at para 58.  

532  Gareth Davies, ‘Welfare as a Service’, (2002) 29(1) Legal Issues of Economic Integration 27, 29-10; Vassilis Hatzopoulos,  
‘Recent developments of the case law of the ECJ in the field of services’, (2000) 37(1) Common Market Law Review 43, 59.  

533  Joined Cases C-264/01 AOK-Bundesverband and Others [2003] ECR I-2495, ECLI:EU:C:2003:304, Opinion of Advocate 
General Jacobs delivered on 22 May 2003, para 27. 

534  For further comparison of the separate approaches, see Okeoghene Odudu, ‘Economic Activity as a Limit to Community 
Law’, in Catherine Barnard and Okeoghene Odudu (eds.), The Outer Limits of European Union Law (Hart Publishing, 2009), 
225. 

http://curia.europa.eu/juris/liste.jsf?num=C-264/01&language=en
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While sharing similarities with its services counterpart, there are particularities to the freedom of estab-

lishment. Article 49 TFEU makes clear that the freedom covers EU nationals to take up and pursue 

economic activities, as defined above, in other members states. The article itself makes clear that it is pre-

establishment activities that form its primary focus. It also places a strong emphasis on establishment 

through commercial presence, i.e. mode 3. Subsequent provisions draw a distinction between primary 

and secondary establishment.535 The former refers to the right to set up and manage undertakings, in the 

meaning of ‘companies or firms’ of Article 54 TFEU, in another member state. An example is a company 

or individual taking part in the incorporation of a company in another member state536 or when a com-

pany transfers its seat from one state to another.537 The latter refers to the right to set up agencies, 

branches or subsidiaries by nationals of any member state established in the territory of any member 

state, provided there is a permanent establishment.538 Whilst not defined in the Treaties, the Court, in a 

different context539, held that ‘the concept of branch, agency or other establishment implies a place of 

business which has the appearance of permanency, such as the extension of a parent body, has a man-

agement and is materially equipped to negotiate business with third parties.’540 Both primary and second-

ary establishment require actual establishment and the pursuit of genuine economic activity at that place.541 These 

requirements are cumulative and both must be met for Article 49 TFEU to apply.542 If only one of the 

requirements is met, for instance where property is owned but not for economic activity, then the estab-

lishment rules will not apply.543 

Occasionally, the two freedoms are not so readily distinguishable from one another.544 The fundamental 

dividing line is the temporal nature of the service in question. Freedom of services applies to services 

                                                 
535  Hans C Hirt, ‘Freedom of Establishment, International Company Law and the Comparison of European Company Law 

Systems after the ECJ’s Decision in Inspire Art Ltd’, (2004) 15 European Business Law Review 1189, 1194.  

536  Cases: C-253/03 CLT-UFA [2006] ECR I-1831, ECLI:EU:C:2006:129, para 13, and C-143/87 Stanton [1988] ECR 3877, 
ECLI:EU:C:1988:378, para 12.  

537  Case C-81/87 Daily Mail [1988] ECR 05483, CLI:EU:C:1988:456, para 12, and C-208/00 Überseering BV [2002] ECR I-
9919, ECLI:EU:C:2002:632, para 94.  

538  Barnard with Snell, above n 518, at 406. 

539  In the context of the Brussels Convention (now Regulation No. 44/2001), see Massimo Condinanzi, Alessandra Lang 
and Bruno Nascimbene, Citizenship of the Union and Freedom of Movement of Persons, (Martinus Nijhoff Publishers, 2008), 126. 

540  Case C-33/78 Somafer SA v. Saar Ferngas AG [1978] ECR I-2183, ECLI:EU:C:1978:205, para 12. 

541  Case C-196/04 Cadbury Schweppes v. Commissioners of the Inland Revenue [2006] ECR I-7995, ECLI:EU:C:2006:544, para 54. 

542  Case C-386/04 Centro di Musicologia Walter Stauffer [2006] ECR I-8203, ECLI:EU:C:2006:568, para 19, along with the 
Opinion of Advocate General Stix-Hackl delivered on 15 December 2005, paras 42-43. 

543  As was the situation in Case C-451/05 ELISA v. Directeur general des impost [2007] ECR I-8251, ECLI:EU:C:2007:594, 
paras 65-67. 

544  Siofra O’Leary, ‘The Free Movement of Persons and Services’, in Paul Craig and Grainne de Búrca (eds.), The Evolution 
of EU Law (Oxford University Press, 2011), 396.  
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provided on temporary basis545, which is to be assessed in light of the particular service’s duration, regu-

larity, periodicity and continuity.546 Service providers may use ‘some form of infrastructure in the host 

Member State…in so far as such infrastructure is necessary for the purposes of performing the services 

in question.’547 The concept of establishment entails a higher degree of permanence not present in the 

temporary provision of services. Overall, it is ‘a very broad’ notion that allows ‘a Community national to 

participate, on a stable and continuous basis, in the economic life of a Member State other than his State 

of origin and to profit therefrom.’548 Where there is no stable or continuous participation, there will be 

no establishment and the freedom of services will apply.549 Recently, the Court sought to emphasise the 

flexibility of establishment as a notion, which ‘implies the effective and real exercise of activity through 

stable arrangements…the legal form of such an establishment, whether simply a branch or a subsidiary 

with a legal personality, is not the determining factor.’550 Note that the EU’s has begun to require the 

permanency of establishment before establishment rights can be conferred.551  

As a consequence of the fluid scopal concepts on which they rely, and in contrast to rigid distinctions 

drawn in externally, the potential for overlap of different freedoms does appear greater within the internal 

framework. In cases of overlap, and as alluded to, the freedom of services will generally give way to the 

establishment. The Court has accepted the idea that freedom of services applies only if those relating to 

the right of establishment do not apply.552 Whilst it has rejected the idea that there is ‘any order of prior-

ity’, it has found that ‘services’ covers those services not governed by other freedoms which ensures that 

all economic activity falls within the scope of the fundamental freedoms.553 

 

                                                 
545  Cases: C-279/80 Webb [1981] ECR 3305, ECLI:EU:C:1981:314, para 16; C-205/84 Commission v. Germany [1986] ECR 

3755, ECLI:EU:C:1986:463, para 26; and, C-294/89 Commission v. France [1991] ECR I-3591, ECLI:EU:C:1991:302, para 
26. 

546  Case C-55/94 Reinhard Gebhard v. Consiglio dell'Ordine degli Avvocati e Procuratori di Milano [1995] ECR I-4165, 
ECLI:EU:C:1995:411, para 39.   

547  Case C-215/01 Bruno Schnitzer [2003] ECR I-14847, ECLI:EU:C:2003:662, para 28.  

548  Gebhard, above n 546, at para 25. Also see cases C-196/87 Steymann [1988] ECR 6159, ECLI:EU:C:1988:475, para16 and 
C-70/95 Sodemare [1997] ECR I-3395, ECLI:EU:C:1997:301, para 24 

549  Cases C-131/01 Commission v. Italy [2003] ECR I-1659, ECLI:EU:C:2003:96, para 23, and C-171/02 Commission v. Portugal 
[2004] ECR I-5645, ECLI:EU:C:2004:270, para 25. 

550  Case C-230/14 Weltimmo, ECLI:EU:C:2015:639, para 28.  

551  This can be observed above in relation to the agreements with Japan, Singapore and Vietnam.  

552  Gebhard, above n 546, para 22. 

553  Cases: C-452/04 Fidium Finanz AG v. Bundesanstalt für Finanzdienstleistungsaufsicht [2006] ECR I-9521, E-
CLI:EU:C:2006:631, paras 31-32. See also cases C-198/89 Commission v. Greece [1991] ECR I-727, ECLI:EU:C:1991:79, 
para 6; C-180/89 Commission v. Italy [1991] ECR I-709, ECLI:EU:C:1991:78, para 6; and, C-154/89 Commission v. France 
[1991] ECR I-659, ECLI:EU:C:1991:76, para 7. 
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4.3.2. Official authority  

An important element in this equation is the statement by Articles 51 and 62 TFEU that their provisions 

will not ‘apply, so far as any given member state is concerned, to activities which in that State are con-

nected, even occasionally, with the exercise of official authority.’ The ‘exercise of official authority’ as it 

relates to establishment and services ‘must be restricted to activities which in themselves are directly and 

specifically connected with the exercise of official authority’ and ‘does not extend to certain activities that 

are auxiliary or preparatory.’554 To avoid going beyond ‘the objective for which this exemption clause was 

inserted’, it has been interpreted narrowly by the CJEU to include ‘activities which, taken on their own, 

constitute a direct and specific connexion with the exercise of official authority.’555 Moreover, acting in 

the public interest will not be sufficient.556 Despite numerous preliminary opinion requests, the CJEU 

has resisted in providing a definitive (or even indicative) list of what sectors are to be included.  

However, a useful definition of the term is that it refers to ‘authority…which arises from the sovereignty 

and majesty of the State; for him who exercises it, it implies the power of enjoying the prerogatives 

outside the general law, privileges of official power and powers of coercion over citizens.’557 Elsewhere, 

it has been argued that it is limited to the armed forces or police and higher parts of the civil service or 

the judiciary.558 Thus the following activities have been found not to be covered by the exception: private 

bodies carrying out their activities under the active supervision of a competent public authority, respon-

sible, ultimately, for inspections and decisions of those bodies559; making a contribution to the mainte-

nance of public security560; checking that the information given in the tax declaration is consistent with 

the documents annexed to it561; and, private security undertakings and sworn private security guards.562 

The examples listed do not indicate that health or education public services would be covered by the 

concept.  

                                                 
554   Case C-61/08 Greece v. Commission [2011] ECR I-4399, ECLI:EU:C:2011:340, paras 77-78. Also see C-42/92 Thijssen 

[1993] ECRI-4047, ECLI:EU:C:1993:304, paras 9 and 22.  

555   Case C-2/74 Reyners [1974] ECR I-631, ECLI:EU:C:1974:68, paras 43 and 45. 

556   Case C-465/05 Commission v. Italy [2007] ECR I-11091, ECLI:EU:C:2007:781, paras 37-38. 

557   Reyners, above n 535, Opinion of Advocate General Mayras delivered on 28 May 1974, 664. 

558  Damian Chalmers, Gareth Davies and Giorgio Monti, European Union Law: Cases and Materials (Second Edition, Cambridge 
University Press, 2010), 482.  

559  Case C-438/08 Commission v. Portugal [2009] ECR I-10219, ECLI:EU:C:2009:651, para 37.  

560  Commission v. Italy, above n 556, at para 38.  

561  Case C-451/03 Servizi Ausiliari Dottori Commercialisti Srl v. Giuseppe Calafiori [2006] ECR I-2941, ECLI:EU:C:2006:208, para 
47. 

562  Commission v. Italy, above n 556, at para 8.  
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On one hand, the concept is comparable to the GATS concept of ‘services supplied in the exercise of 

governmental authority, considered above in section 2.5.3. Support for this view stems from the fact that 

during negotiation of the GATS the European Communities, as it was then, sought to introduce a caveat 

for activities constituting an exercise of official authority.563 Despite such intentions, a different concept 

was ultimately used.564 Given the GATS concept focuses on circumstances of service supply, as opposed 

content of ‘official authority’, useful comparisons between the two appear limited.565  

4.3.3.  Secondary law  

The Services Directive submits the freedom of establishment and services to a novel statutory regime.566 

It is based on the acknowledgment that barriers to trade in services cannot be tackled solely by the Treaty 

freedoms.567 The Directive is a horizontal liberalisation directive and applies across all sectors unless ex-

plicitly excluded from its scope, aimed at facilitating market access.568 Its scope is limited to services 

supplied by providers established in a member state.569 A ‘service’ is defined as ‘any self-employed eco-

nomic activity, normally provided for remuneration, as referred to in [Article 57 TFEU].’570 ‘Establish-

ment’ is defined as the actual pursuit of an economic activity, as referred to in Article [43 TFEU], by the 

provider for an indefinite period and through a stable infrastructure from where the business of providing 

services is actually carried out.571  

These definitions are qualified by a series of exemptions and derogations. Article 1 provides that the 

Services Directive must not affect measures to protect or promote cultural or linguistic diversity or media 

pluralism, the exercise of fundamental and collective bargaining rights. Article 2(2) then exempts a wide-

                                                 
563  Communication from the European Communities, ‘Proposal by the European Community Draft General Agreement on 

Trade in Services’, (1990) MTN.GNS/W/105.  

564  For an overview of negotiating history of the concept see Leroux, above n 263, at 355-357. 

565  Markus Krajewski, ‘Patient mobility beyond Calais: health services under WTO law’, in Johan Willem van de Gronden, 
Erika Szyszczak, Ulla Neergaard and Markus Krajewski (eds), Health Care and EU Law (T.M.C. Asser Press, 2011), 459.  

566  Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal 
market [2006] OJ L376/36 (‘Services Directive’). 

567  Services Directive, Recital 6. For an overview of the Services Directive’s history, see Joanna Flower, ‘Negotiating Euro-
pean Legislation: The Services Directive’, (2006-2007) 9 Cambridge Yearbook of European Legal Studies 217.   

568  Federica Mustilli and Jacques Pelkmans, ‘Access Barriers to Services Markets: Mapping, tracing, understanding and meas-
uring’, (2013) CEPS Special Report No.77, 20.  

569  Services Directive, Article 2(1).  

570  Service Directive, Article 4(1). 

571  Services Directive, Article 4(5). 
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range of sectors. There are exemptions for healthcare572 and social services573 but notably not for educa-

tion services.574 Accordingly, education services are likely to fall within its scope. There is a non-exhaus-

tive list of some of sectors covered including: business activities (such as management consultancy, office 

maintenance, advertising and recruitment services); services provided to businesses and consumers (such 

as legal or fiscal advice, real estate services and construction services); consumer services (such as those 

relate tourism); and, support services (such as help for the elderly).575 

It guarantees their freedom to the extent that ‘access to a service activity or the exercise thereof’ is con-

cerned; specifically, it prohibits authorisation schemes and other compliance requirements which may be 

subject to evaluation.576 With regard to the coverage of national measures, its requirements are defined 

broadly as ‘any obligation, prohibition, condition or limit provided for in the laws, regulations or admin-

istrative provisions of the Member States or in consequence of case-law, administrative practice, the rules 

of professional bodies, or the collective rules of professional associations or other professional organisa-

tions, adopted in the exercise of their legal autonomy.’577 Earlier in the Directive, this is clarified as refer-

ring ‘only to requirements which affect the access to, or the exercise of, a service activity.’578 The approach 

has been compared to the restrictions approach of the Court.579  

Two further pieces of secondary legislation require mention: the Patients’580 and Citizens’ Rights Direc-

tives.581 Although seen as a response to the exclusion of healthcare from the Services Directive, the Pa-

tients’ Directive aims to facilitate the cross-border movement of healthcare services.582 It covers all 

healthcare systems and its broad definition of ‘healthcare’ includes a patient receiving healthcare services 

                                                 
572  Services Directive, Article 2(f): ‘healthcare services whether or not they are provided via healthcare facilities, and regard-

less of the ways in which they are organised and financed at national level or whether they are public or private’. 

573  Services Directive, Article 4(j): ’social services relating to social housing, childcare and support of families and persons 
permanently or temporarily in need which are provided by the State, by providers mandated by the State or by charities 
recognised as such by the State’.  

574  That said, the Directive makes clear that it will follow the CJEU’s caselaw in relation to education services, see Services 
Directive, Recital 33. This is discussed in detail in section 4.4.3 below.  

575  Ibid. 

576  Services Directive, Articles 9(1) and 14. 

577  Services Directive, Article 4(7).  

578  Services Directive, Recital 9.  

579  Klamert, above n 175, at 177. 

580  Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the application of patients’ 
rights in cross-border healthcare [2011] OJ L88/45 (‘Patients’ Directive’). 

581   Directive 2004/38/EC of the European Parliament and of the Council of April 29th 2004 on the right of citizens of the 
Union and their family members to move and reside freely within the territory of the Member States [2004] OJ L158/77 
(‘Citizens’ Rights Directive’). 

582  Miek Peeters, ‘Free Movement of Patients: Directive 2011/24 on the Application of Patients’ Rights in Cross-Border 
Healthcare’, (2012) 19 European Journal of Health Law 29, 31-32.  
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and buying medicine or medical devices in another member state.583 Largely, the Directive serves to cod-

ify the Court’s caselaw. Its ‘core’ is therefore to set out obligations in relation to patients’ travelling abroad 

for treatment that is covered by the benefits to which they are entitled in their home member state.584 

The most important obligation is that member states of affiliation reimburse the actual costs for such 

treatment up to the level applicable to the same or similar treatment in the Member State of affiliation.585 

Implicit within this obligation is the coverage of supply mode 2.  

The Citizens’ Rights Directive is of less significance. It confirms Union citizens’ rights, which includes 

their family, to move and reside freely within the member states.586 It also makes clear that other directives 

for the right to equal treatment but makes clear that this does not require member states, prior to acqui-

sition of permanent residence, to grant maintenance aid for studies, including vocational training, con-

sisting in the form of grants or loans.587 The position of students coming from third-countries is dealt by 

a separate directive.588 This sets out the conditions for entry of students and pupils, namely: a valid travel 

document, minor parental authorisation, sickness insurance, sufficient resources to cover their stay and 

evidence of acceptance at a higher education establishment or school.589 

4.3.4.   Capital movements 

Restrictions on capital movements are prohibited by virtue of Article 63 TFEU, which prohibits all re-

strictions on the movement of capital, as well as on payments, between member states and between 

member states and third countries.590 Somewhat unhelpfully, it gives no indication as to what is meant by 

‘movement of capital’. Outwith EU law, a distinction can be drawn between ‘real capital’, i.e. produced 

                                                 
583   Patients’ Directive, Articles 1(2) and 3(a).  

584  Wolf Sauter, ‘Harmonisation in healthcare: the EU patients’ rights Directive’, (2011) TILEC Discussion Paper No. 2011-
030, 14.  

585  Patient’s Directive, Article 7(1).  

586  Citizens’ Rights Directive, Article 5.  

587  Citizens’ Rights Directive, Article 24.  

588  Directive 2004/114/EC of 13 December 2004 on the conditions of admission of third-country nationals for the purposes 
of studies, pupil exchange, unremunerated training or voluntary service [2004] OJ L375/12. 

589  Ibid, Articles 6-9.  

590  Although not the focus of this section, it should be noted that reference is also made to ‘current payments’ in Article 
63(2). Previously, ‘capital’ and ‘current payments’ have been distinguished from one another. The latter ‘are transfers of 
foreign exchange which constitute the consideration within the context of an underlying transaction’, while the former 
‘are financial operations essentially concerned with the investment of the funds in question rather than remuneration for 
a service’, see Luisi and Carbone, above n 520, at para 21.  
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products such as machinery, factory workshops or immediate goods, and ‘financial capital’, which com-

prises non-invested or non-consumed savings or loans that may be converted into real capital.591 Subse-

quent TFEU provisions make clear that both are to be covered. Articles 64(1) and (2) make clear that 

direct investments, including in real estate, the provision of financial services and admission of securities 

to capital markets are intended to be covered. Of greater relevance in sketching the contours of a capital 

movement is the Third Capital Directive (‘the Directive’), which scrapped the remaining restrictions on 

capital movements592, together with its Nomenclature.593 

Rather than offering a general concept of ‘movement of capital’, the CJEU has consistently relied on the 

Directive.594 In spite of the Treaty of Maastricht repealing of the Directive’s legal foundation, the Court 

continues to hold that it has ‘the same indicative value, for the purpose of defining the notion of capital 

movements, as it did before.’595 The Nomenclature, in Annex I of the Directive, provides a non-exhaus-

tive list of capital movements. This comprises: (a) all the operations necessary for the purposes of capital 

movements: conclusion and performance of the transaction and related transfers; (b) operations carried 

out by any natural or legal person; (c) access to all the financial techniques available on the market ap-

proached for the purpose of carrying out the operation in question; (d) operations to liquidate or assign 

assets built up, repatriation of the proceeds of liquidation thereof or immediate use of such proceeds 

within the limits of Community obligations; and (e), operations to repay credits or loans. On the basis of 

this list, the CJEU has implicated freedom of capital in investments and transfers of immovable property, 

acquisition of shares and securities in capital markets and the receipt of dividends.596 

Evidently, both ‘direct investment’, the holding of shares which confers the possibility of effectively 

participating in its management and control, and ‘portfolio investment’, a financial investment without 

                                                 
591  Steffen Hindelang, The free movement of capital and foreign direct investment: the scope of protection in EU Law (Oxford University 

Press, 2009), 46. 

592  The Directive was preceded by the First and Second Capital Directives along with an additional directive, respectively: 
First Council Directive 60/921 (EEC) for the implementation of Article 67 of the Treaty [1960] OJ 43; and, Second 
Council Directive 63/21 (EEC) adding to and amending the First Directive for the implementation of Article 67 of the 
Treaty [1962] OJ Spec Ed 5; and, Council Directive 72/156 (EEC) on regulating international capital flows and 
neutralizing their undesirable effects on domestic liquidity [1972] OJ L91/13. For context on the adoption of the Third 
Capital Directive, see Jukka Snell in Craig and de Búrca, above n 544, 550-551.  

593  Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty [1988] OJ L178/5. 

594  Joined Cases C-163/94, C-165/94 and C-250/94 Criminal proceedings against Lucas Emilio Sanz de Lera, Raimundo Díaz 
 Jiménez and Figen Kapanoglu [1995] ECR I-4821, ECLI:EU:C:1995:451, para 34.  

595  Case C-222/97 Manfred Trummer and Peter Mayer [1999] ECR I-1661, ECLI:EU:C:1999:143, paras 20-21. This approach 
has since been confirmed in Cases C-98/01 Commission v. United Kingdom [2003] ECR I-4641, ECLI:EU:C:2003:273, para  
39 and C-463/00 Commission v. Spain [2003] ECR I-4581, ECLI:EU:C:2003:272, para 52. 

596  Leo Flynn, ‘Free movement of capital’, in Barnard and Peers, above n 518, at 452.  
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any intention to influence the management and control of the undertaking, are to be covered.597 Annex 

I addresses specifically ‘direct investment’. Its Explanatory Note defines the concept as follows: 

Investments of all kinds by natural persons or commercial, industrial or financial undertakings, and 

which serve to establish or to maintain lasting and direct links between the person providing the 

capital and the entrepreneur to whom or the undertaking to which the capital is made available in 

order to carry on an economic activity.598  

Although specific reference is made to economic activity, a broad definition of the concept is not forth-

coming. Instead, Part I outlines the several forms that direct investment may take: (1) the establishment 

and extension of branches or new undertakings belonging solely to the person providing the capital and 

the acquisition in full of existing undertakings; (2) participation in a new or existing undertaking with a 

view to establishing or maintaining lasting economic links; (3) long-term loans with a view to establishing 

or maintaining lasting economic links; (4) reinvestment of profits with a view to maintaining lasting eco-

nomic links.  

In light of this discussion, it is self-evident that the scope of freedom of capital expands beyond that of 

services and establishment freedoms.599 Even if the open-ended nature of the Nomenclature’s list is dis-

counted, the fact remains the freedom is capable of covering a significant range of services involving 

both movable and immovable property. This view is fortified when one considers the freedom encom-

passes both intra, member state to member state, and extra, third countries to member state, capital 

movements.600 Consequently, both domestic and foreign investments fall within its scope. Its scope 

therefore reaches beyond purely internal situations because its scope is not limited by a market citizen’s 

nationality but rather the process of capital movement.601 Therefore there is the potential for significant 

overlap with other freedoms, in particular the freedom of establishment.’602 For instance, the cross-bor-

der establishment of a commercial manufacturing business will engage the right of establishment as well 

                                                 
597  The distinction between the two is drawn in Cases C-282/04 Commission v. Netherlands [2006] ECR I-9141, 

ECLI:EU:C:2006:608, para 19, and C-182/08 Glaxo Wellcome [2009] ECR I-8591, ECLI:EU:C:2009:559, para 40. See also 
Cases C-367/98 Commission v. Portugal [2002] ECR I-4731, ECLI:EU:C:2002:326, para 38, and, C-174/04 Commission v. 
Italy [2005] ECR I-4933, ECLI:EU:C:2005:350, para 12. 

598  Cited with approval in Case C-503/99 Commission v. Belgium [2002] I-4809, ECLI:EU:C:2002:328, para 38.  

599  Ana Paula Dourado, ‘The EU Free Movement of Capital and Third Countries: Recent Developments’, (2017) 45(3) 
Intertax 192, 193.  

600  Cases: C-439/97 Sandoz [1999] ECR I-7041, ECLI:EU:C:1999:499, para 18; C-101/05 Skatteverket v. A [2007] ECR I-
11531, ECLI:EU:C:2007:804, para 31; and, C-560/13 Wagner-Raith [2013], ECLI:EU:C:2015:347, para 37.  

601  Wolfgang Schön, ‘Free Movement of Capital and Freedom of Establishment’, (2016) 17(3) European Business Organization 
Law Review 229, 232. 

602  Stauffer, Opinion of Advocate General, above n 539, at para 35. 
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as leading to investment in capital assets.603 Accordingly, and for obvious reasons of reciprocity, there is 

a need to set out clear demarcations.604 A failure to do so allows third country economic operators who 

do not fall within the territorial scope of freedom to profit from their use.605 

The CJEU’s caselaw has drawn somewhat fuzzy lines between the different freedoms. In the context of 

establishment, a distinction has been drawn between immovable and moveable property, such as stocks 

and shares. For the former, the right to acquire, use or dispose of immovable property in the territory of 

another member state is considered an exercise of the free movement of establishment that may also 

involve aspects of the free movement of capital.606 In relation to the latter, it appears from the CJEU’s 

reasoning that the line between establishment and capital lies in the extent of influence they are intended 

to confer; where they provide ‘definitive influence’ over an entity’s activities they fall within scope of 

establishment.607 Any accompanying implication for the free movement of capital is deemed to flow from 

the exercise of establishment.608 The possibility also exist for cross-over between the freedoms for ser-

vices and capital. Having heeded earlier warnings of the cumulative application of freedoms, the CJEU 

has sought to separate their application.609 The demarcation line between the two appears to be monetary 

in nature (or lack) of the measure in question. If a measure only indirectly restricts the movement of 

capital and its principal consequence is a non-monetary restriction on the freedom to provide services, 

the rules on services will apply.610 That said, the Court has applied the two freedoms simultaneously, 

albeit to different aspects of the measure in question.611 

4.3.5. Preliminary conclusions 

As was the case for the external framework, we should step back to consider the broader story. Again, 

two themes materialise. Firstly, the CJEU’s jurisprudence plays a crucial role in determining the scope of 

                                                 
603  Alan Dashwood, Michael Dougan, Barry Rodger, Eleanor Spaventa and Derrick Wyatt, Wyatt and Dashwood’s European 

Union Law (Sixth Edition, Hart Publishing, 2011), 663. 

604  Axel Cordewener, Georg W. Kofler and Clemens Philipp Schindler, ‘Free Movement of Capital and Third Countries: 

Exploring the Outer Boundaries with Lasertec, A and B and Holbock’, (2007) 47(8) European Taxation 371, 372. 

605  As has been acknowledged by the CJEU, see Case C-35/11 Test Claimants in the FII Group Litigation [2012], 
ECLI:EU:C:2012:707, para 100. 

606  Cases C-515/99 Reisch and Others [2002] ECR I-2157, ECLI:EU:C:2002:135, para 29.  

607  C-268/03 De Baeck v. Belgium [2004] ECR I-5961, ECLI:EU:C:2004:342, paras 25-26. 

608  Cadbury, above n 538, para 33; Case C-524/04 Test Claimants in the Thin Cap Group Litigation v. Commissioners of Inland Revenue 
[2007] ECR I-2107, ECLI:EU:C:2007:161, para 34; and, Case C-415/06 Stahlwerk Ergste Westig GmbH v. Finanzamt Düs-
seldorf-Mettmann [2007] ECR I-151, ECLI:EU:C:2007:651, para 15. 

609  Case C-118/96 Jessica Safir v. Skattemyndigheten i Dalarnas Län, formerly Skattemyndigheten i Kopparbergs Län [1998] ECR I-
1897, ECLI:EU:C:1998:170, Opinion of Advocate General Tesauro delivered on 23 September 1997, paras 15-19.  

610  Fidium Finanz, above n 550, at paras 48-49. For discussion, see Flynn in Barnard and Peers, above n 518, at 455.  

611  C-279/00 Commission v. Italy [2002] ECR I-1425, ECLI:EU:C:2002:89, paras 37-38; and, C-531/06 Commission v. Italy 
[2009] ECR I-4103, ECLI:EU:C:2009:315, para 30. 
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the internal framework. For its services and establishment rules this has resulted from its interpretation 

of ‘economic activity’. Although a different path has been taken for capital movements, the Court’s pres-

ence has proved determinative in the continued relevance of the Third Capital Directive. Notably, it has 

ruled against any sectoral carveouts. This highlights further our earlier observation that the external 

framework’s scope is determined by the EU’s institutions by way of sectoral carveouts and qualifications 

when drafting and negotiating an agreement. The exception is the internal secondary law which can fol-

low a similar trajectory to that found externally. This brings us to the second theme: the internal frame-

work’s use of both negative and positive forms of integration as demonstrated by the various Directives 

mentioned. Although not particularly relevant to health and education services, they illustrate an im-

portant difference in the approaches of the two frameworks. Both this section and the previous have 

shown their fundamental differences in the two framework’s scopal treatment of public services. In the 

following section, we consider what this means for their coherency and public services. 

 

4.4. Public service boundaries 

4.4.1. Material coherence 

The previous two sections considered the material scope of the internal and external frameworks for 

public services. This initial sub-section conducts a brief comparison of the two, both structural and sub-

stantive elements are considered, from which preliminary conclusions are drawn regarding their coher-

ence. For observant readers, this may appear repetitive as differences have already been highlighted. It is, 

however, useful to collect these in one place before addressing their practical effects for the varied public 

service systems found in the sectors of healthcare and education.  

There are some obvious structural divisions separating the two frameworks. The first is that the internal 

represents a uniform body of law. It does not contain multiple expressions of the same concept or rule, 

the consequence of a single legal source, the Treaties and secondary law, and its final interpretation by a 

sole adjudicator, the CJEU. This is not the case for its external counterpart. As made clear from the above 

survey, its categories of agreements do not follow a singular approach. For example, one finds marked 

differences in the definition of establishment rules both across and in each category of agreement. A case 

in point is the contrast found between the EU-Singapore’s ‘entrepreneur-based’ and CETA’s ‘investor-

based’ definitions. Yet, characterisation of the external framework as ‘disorderly’ should be avoided. The 

lack of observed uniformity results from negotiations with third-countries with different trading objec-

tives. From this flows our second structural difference. While the external framework is composed of 

clearly separated rules, the internal equivalents represent broader general rules with overlapping scopes, 

the management of which is eased through interpretation by CJEU. The outcome is, when compared 
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with one another, the necessary steps to determine the scope of either framework are demonstrated to 

be markedly different.  

At the risk of oversimplification, the frameworks’ structure for services, establishment and capital move-

ments are expressed in the below diagrams. 

External approach Internal approach 

Cross-border supply of service  
(modes 1 or 2) 

Demand or supply of cross-border  
services to market 

↓ ↓ 

Sectoral carveout  
(audio-visual services, national maritime  

cabotage, air transport services) 

Remuneration  
(‘consideration for service’) 

↓ ↓ 

Service supplied under governmental authority  
(not on ‘commercial basis’ nor ‘in competition’) 

Limited duration 

↓ ↓ 

Within scope Other internal freedoms applicable 

 ↓ 

 Exercise of official authority 

 ↓ 

 Within scope 

 

Table 2. External-internal services comparison. 

Aside from structural differences, the above diagram demonstrates that the path to fall within the scope 

of either framework is made up of different substantive steps. The external approach to services is de-

pendent on a number of stalwart international trade concepts: (1) supply modes 1 and 2; (2) sectoral 

carveouts; and, (3) the GATs’ services supplied governmental authority. No comparable concepts are to 

be found in the internal framework. Rather, determination of its scope revolves around the central con-

cept of ‘economic activity’. Although the role of the different concepts is to identify relevant services, 
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close examination reveals a substantive difference. The role of the external’s separate concepts is to sep-

arate relevant services from other non-relevant services. Accordingly, it defines negatively, both in sec-

toral and functional terms, what constitutes a relevant service. Conversely, a broad positive definition of 

a service is advanced internally, i.e. one that is provided for consideration and of a temporary nature. On 

its face, the former sets up more hurdles for a service to jump through before it can be considered within 

its scope. In this respect, there appears to be little coherence between the services’ scope of the two. A 

different situation is found in the establishment rules, which can be visualised as: 

External approach Internal approach 

 
Cross-border commercial presence  

(modes 3) 

 
Cross-border movement of self-employed 

persons or setting up of undertakings 

↓ ↓ 

Sectoral carveout  
(nuclear materials, trade in arms, audio-visual services,  

national maritime cabotage, air transport services) 

Pursuit of ‘genuine economic activity’ 
(provided for remuneration) 

          ↙︎           ↘ ↓ 

Pursuit of ‘economic activity’  ‘Investor’ 
Permanence of activity 

(stable and continuous basis) 

↓ ↓ ↓ 

Service or activity of industrial, commercial or 
professional character or craftsman activities 

‘substantial business’ 
or directly/indirectly 
owned by national 

Exercise of official authority  

↓ 

↓ ↓ 

With a view to main-
taining lasting eco-

nomic links 

Within scope  

↓ ↓ 

 

Services or activities supplied under governmental authority 
(not on ‘commercial basis’ nor ‘in competition’) 

 

↓ 
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Within scope  

 

Table 3. External-internal establishment comparison. 

As shown above, the external framework’s establishment rules do not form a homogenous group. Some 

agreements cover the establishment of companies and natural persons (modes 3 and 4), namely, two 

Euro-Med agreements and the Stabilisation agreements. To this extent, their scope can be compared with 

the internal framework that also covers both. That said, the majority of the EU’s agreements, including 

all FTAs, define establishment with respect to mode 3 only. In this regard, the material scope of the 

external approach is narrower than its internal counterpart. This preliminary view is supported by the 

presence of sectoral carveouts, a non-existent feature in the internal framework.  

It could be argued that a shared feature of the internal and external frameworks is the importance at-

tributed to the notion of economic activity. Although observable in both, close examination shows any 

similarity is only skin deep. Externally, the concept is typically defined as any activity of ‘industrial, com-

mercial or professional character’ which sometimes includes ‘craftsman activities’. This is followed by the 

GATS’ functional limitation related to services or activities supplied under governmental authority.  In-

ternally, the only relevant condition is whether the activity is to be remunerated. Accordingly, and not-

withstanding use of the concept in both frameworks, they do not share any common understanding of 

its meaning. On this point, it appears the two are beginning to diverge further with more recent agree-

ments, such as those with Japan and Vietnam, either casting doubt on the concept’s role or dropping it 

altogether, as done by CETA. A point of convergence among the two is the gradual introduction by the 

external of conditions aimed at establishing permanency, a longstanding feature of the internal frame-

work. Overall, the material scope of the external framework appears more constrained and with only 

modest coherence. The final diagram relates to capital movements.  

 

External approach 
Internal approach 

 
Non-direct investment 

 
‘capital movement’ 

          ↙︎         ↘ ↓ 

‘capital movement’ ‘covered investment’ 
Directive 88/361/EEC 

Annex I 
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↓ ↓ ↓ 

Linked to a direct investment 
Sectoral carveout  

(includes activities carried out  
under governmental authority) 

 
‘Direct’ or ‘portfolio’ investment 

↓ ↓ ↓ 

Within scope 
Presence of Salini characteristics  

(money or assets, certain duration, risk, 
contribution) 

Covered by internal establishment 
rules 

 ↓ ↓ 

 Indicative list form Within scope 

 ↓ 

 

 Within scope  

 

Table 4. External-internal capital comparison. 

Commonalities do exist between the EU’s external and internal frameworks for capital movements. First, 

neither of the two define what is meant is by the term itself: the external agreements do not engage with 

the concept; the internal framework generally relies, although remains unbound, on the guidance pro-

vided in Directive 88/361/EEC. Second, both the external agreements with such rules and the internal 

framework define their scope with reference to their establishment rules. The former condition the scope 

on a link to a direct investment, i.e. a commercial establishment. The latter restricts application of the 

freedom of capital to situation not covered by the freedom of establishment. The external frameworks 

approach to a ‘covered investment’ breaks rank with either of these. Subject to sectoral carveouts, which 

includes activities supplied under governmental authority, it defines a ‘covered investment’ with regard 

to the several characteristics and an open-ended list of investment forms. The presence of a guiding list 

bears some similarity to internal framework. Both suggest broad and expansive definitions of investment. 

However, an important dividing line between the two is the external definition of investment is not linked 

to establishment, thereby opening up its scope significantly. Regarding their material scope, the external’s 

investment and internal capital movement approaches are comparable. Both contain broad definitions 

that are limited, albeit by different forces. The external by certain sectoral limitations and the internal by 

the freedom of establishment. Having compared the material scope of each framework, the remainder 

of this section tests its material findings it in relation to previously considered public service systems.  
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4.4.2. Healthcare services 

There are a number of specific TFEU provisions that may give the impression that public healthcare and 

its organisation are outside the scope of the EU’s internal framework. For instance, Article 168 TFEU 

contains what has been referred to as a ‘sector-specific subsidiarity provision’.612 It states ‘Union action 

shall respect the responsibility of the member states for the definition of their health policy and for the 

organisation and delivery of health services and medical care.’ On a simple reading, this would suggest 

that member states have free-reign in the sphere of healthcare.613 This is somewhat misleading. In a series 

of cases, the Court has confirmed the healthcare responsibility of member states is secondary to their 

obligation to comply with EU law.614 There is therefore no specific carveout for healthcare services. The 

same is true externally. The sectoral carveouts for services, establishment and capital movements, a dis-

tinctive feature of the EU’s trade and investment policy, bear no relevance to healthcare services or 

activity. The glaring exception is the sectoral carveout for social security systems found in the EU-Vi-

etnam BIT. Overall, the scope of both frameworks may cover public service systems of healthcare. The 

remaining question is to what extent.  

Internally, this question has largely been answered by CJEU’s caselaw on the cross-border access of 

healthcare. The Court established early that the freedom to provide services also included the freedom 

of recipients of those services to go to another member state in order to receive them without re-

striction.615 It is worth reiterating that this is essentially a consumption of services abroad, in other words 

supply mode 2, situation. Recall, the settled external approach for services is to include modes 1 and 2. 

Accordingly, the cross-border movement of a patient to obtain healthcare services would also fall within 

the external framework’s scope. In finding that an EU citizen was entitled to travel to another member 

state to receive medical treatment, the Court designated medical treatment as a service.616 While these 

early cases confirmed that healthcare services could fall within the scope of the freedom of services, it 

was only later that the Court began to clarify to what extent.  

The first clarification came in two cases where the procurement of non-hospital services, orthodontic 

treatment and a pair of spectacles, and their subsequent reimbursement was refused by public health 

                                                 
612  Sauter, above n 8, at 86. 

613  It has also been confirmed in the case law that Member States retain the right to organise their social security systems, 
see Cases: C-238/82 Duphar BV and others v. Netherlands [1984] ECR 523, ECLI:EU:C:1984:45, para 16; Sodemare, above 
n 548, at para 27; and, C-158/96 Raymond Kohll v. Union des caisses de maladie [1998] ECR I-1931, ECLI:EU:C:1998:171, 
para 17. 

614  Smits and Peerbooms, above n 528, at para 46.  

615  Luisi and Carbone, above n 520, at paras 10-16.  

616  The same conclusion was found in the landmark Irish abortion rights case of Grogan, above n 529, at paras 18-21.  



 

 
113 

insurance funds.617 For our purposes, the pertinent issues were twofold: (1) whether the purchase of a 

non-hospital service in another member state constitutes ‘economic activity’; and (2), if so, does the 

involvement of a public health insurance fund changes this. On both, the Court answered in the affirm-

ative.618 Not only did this ‘pierce…the territorial veil of national health systems’619, it confirms that such 

systems are not ‘an island’ outside Community law.620 This came as a surprise to those who had assumed 

that the condition of remuneration was unsatisfied where medical treatment was paid as part of national 

healthcare system.621 On this issue, the Court considered the fact that the non-hospital treatment had 

been paid for meant there had been ‘remuneration’.622 But as the Court succinctly puts it ‘the special 

nature of certain services does not remove them from the ambit of the fundamental principle of freedom 

of movement.’623 When applied to our healthcare systems, a straightforward conclusion is rendered: the 

cross-border procurement of healthcare services, which is funded as part of a public national healthcare 

system, in this case Bismarckian-style healthcare system, constitutes economic activity. 

The cases left unanswered whether hospital services and benefits-in-kind system of healthcare constitute 

economic activity. The former was answered by the Court in the context of a Belgian national undergoing 

an operation in France despite having being refused prior authorisation from his national insurance pro-

vider.624 Having accepted that the operation was necessary and there was a right to reimbursement, the 

Court confirmed its expansive approach to the notion of economic activity and that hospital services do 

fall within its scope.625 The latter was considered in a case involving a Dutch social security scheme, a 

benefits-in-kind system in which patients are treated ‘for free’ by providers who have an agreement with 

the social security fund.626 Authorisation for treatment by a provider without an agreement, in this case 

                                                 
617  The health insurance funds refused to reimburse the costs incurred as prior authorisation had not been granted. For a 

detailed overview of the facts, see Richard Giesen, ‘Case C-120/95, Nicolas Decker v. Caisse de maladie des employees 
privees, Judgment of 28 April 1998, [1998] ECR I-1831; Case C-158/96, Raymond Kohll v. Union des caisses de maladie, 
Judgment of 28 April 1998, [1998] ECR I-1935’, (1999) 36 Common Market Law Review 841. 

618  Kohll, above n 613, at paras 34-5; and, C-120/95 Nicolas Decker v. Caisse de maladie des employes prives [1988] ECR I-1831, 
ECLI:EU:C:1998:167, paras 35-36. Interestingly, the Advocate General, who delivered a joint opinion, noted that had 
this issue arisen under EU competition law the answer would have been negative, see Opinion of Advocate General 
Tesauro delivered on 16 September 1997, para 18.  

619  Julio Baquero Cruz, ‘The Case Law of the European Court of Justice on the Mobility of Patients: An Assessment’, in van 
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620  An Baeyens, ‘Free movement of goods and services in health care: a comment on the Court cases Decker and Kohll from 
a Belgian point of view’, (1999) 6 European Journal of Health Law 373, 375.  

621  Tamara K. Hervey and Jean V. McHale, Health Law and the European Union (Cambridge University Press, 2004), 45.  

622  Kohll, above n 613, at para 29.  

623  Ibid, para 20.  

624  Case C-368/98 Vanbraekel and Others [2001] ECR I-5363, ECLI:EU:C:2001:400. 

625  And despite a number of governments arguing that hospital services do not constitute economic activity, Ibid, paras 39 
and 43-46. 

626  Smits and Peerbooms, above n 528. 
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treatment abroad, was strictly limited.627 The Court rejected the German government’s argument that ‘the 

structural principles’ of a national healthcare system could bring it outside the freedom’s scope.628 Instead, 

it held that because the hospital services were paid for, therefore ‘unquestionably’ remunerated, the ser-

vice was brought within the freedoms’ ambit, regardless of whether payment was by sickness insurance 

scheme providing benefits-in-kind.629 This conclusion ran against the attempts of two Advocate Generals 

who had argued benefits-in-kind systems were different and should fall outside the scope of free move-

ment.630 Furthermore, the Court rejected the argument that healthcare provided within the framework of 

the system of public health, established and organised by the State and financed with public funds, were 

not economic activities.631  

This conclusion (and rejection of the Advocate General’s distinction) were followed in subsequent 

caselaw.632 The judgment in Watts extends this reasoning to NHS-style, i.e. Beveridgian, healthcare sys-

tems.633 Focusing on the fact that the British patient had paid for the treatment received, the Court found 

that there was economic activity.634 This approach has been criticised as overly simplistic because it fo-

cuses simply on the transaction between the patient and healthcare provider and, in doing so, ignores the 

non-economic nature of NHS reimbursement.635 The patient mobility caselaw is illustrative for our pur-

poses. As a result of its narrow focus on remuneration to determine the existence of economic activity, 

the CJEU is able to bring within the scope of the fundamental freedoms all of public services systems. 

Provided there is some form of consideration for a service, the system is brought into the fold. This 

approach has been exported to other economic freedoms: a healthcare provider established in one mem-

ber state can exercise their fundamental freedom to establish themselves or provide services in another 

                                                 
627  Ibid, paras 23-24.  

628  Ibid, para 51.  

629  Ibid, paras 55 and 58. 

630  Vanbraekel, Opinion of Advocate General Saggio delivered on 18 May 2000, above n 624, at para 26; and, Smits and 
Peerbooms, Opinion of Advocate General Ruiz-Jarabo Colomer delivered on 18 May 2000, above n 528, para 30.  

631  This argument had been made Advocate General Saggio, see Vanbraekel, Opinion of Advocate General, para 21. In doing 
so, a cleavage was opened with competition law cases that found activities based on the principles of solidarity beyond 
do not constitute economic activity, see Joined Cases C-159/91 and C-160/91 Poucet and Pistre [1993] ECR I-637, 
ECLI:EU:C:1993:63, paras 18 and 19. For further discussion of how the separate lines of case-law diverge, see Vassilis 
Hatzopoulos, ‘Killing national health and insurance systems but healing patients? (2002) 39 Common Market Law Review 683, 
689-70. 

632  Case C-385/99 Müller-Fauré and van Riet [2003] ECR I-4509, ECLI:EU:C:2003:270, paras 44 and 58-60. 

633  Case C-372/04 Watts [2006] ECR I-4325, ECLI:EU:C:2006:325. 

634   Ibid, para 90. 

635  Eleanor Spaventa, Free movement of persons in the European Union: barriers to movement in their constitutional context (Kluwer, 2007), 
56-58.  
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so long as there is economic activity.636 Several judgments have confirmed this approach for both com-

panies and individual providers established in the healthcare sector.637 As noted above, this is not the case 

for the Services Directive which explicitly exempts healthcare services. In sum, we can observe the inter-

nal framework casting its net far and wide with regard to healthcare services. 

Turning to the external framework, there is no relevant line of caselaw. Instead, whether healthcare ser-

vice and activities fall within the scope of its services and establishment rules depends on the yet-to-be 

interpreted concept of services supplied under governmental authority. As discussed in chapter 2, this 

concept is supplemented by two cumulative criteria, specifically that a service not be supplied on a com-

mercial basis nor in competition with one or more service suppliers. When contrasted with the internal 

framework’s simplistic reading of ‘economic activity’, this implies a deeper enquiry. The first criteria’s 

focus is the nature of activity in question, whether it exhibits profit-making intention or strategic com-

mercial behaviour characteristics. In the context of healthcare, this separates those providers acting non-

commercially, essentially non-profit seeking, from those that are. Applied to our public services systems, 

certainly the Semashko but also other systems could be considered non-commercial. The CJEU’s rejec-

tion of the Advocate General’s differentiation of different healthcare systems has effectively shut the 

door on such an investigation taking place internally. The second criteria requires that there are two or 

more service suppliers competing with one another in the same market. Where this is the case the external 

framework will apply. As charted previously, many of the public service systems, excluding the Semashko, 

operate in an environment where multiple service providers compete against one another. When doing 

so, they are likely to be caught by the external framework. 

Although a fixture of both sets of rules, the concept plays a greater role for services. For establishment, 

the additional qualifier of ‘economic activity’ is introduced, defined as services or activity of industrial, 

commercial or professional character or craftsman activities. This adds a further hurdle for the applica-

tion of the external framework. The implication is activities without such characteristics do not constitute 

economic activity. On this definition, and in absence of further guidance, it is submitted that healthcare 

activities cannot be considered as economic, which for many of the external agreements means public 

healthcare systems would not be considered economic activity. That said, this definition is often now 

paired with services supplied under governmental authority making it more likely that they are within 

external framework’s scope. Nevertheless, this raises an interesting point of divergence between the two 

frameworks regarding their scope with regard public service healthcare systems.  

                                                 
636  Leigh Hancher and Wolf Sauter, ‘One Step Beyond? From Sodemare to Docmorris: The EU’s freedom of establishment 

case law concerning healthcare’, (2010) 47 Common Market Law Review 117, 127.  

637  For the former, see Sodemare, above n 548, at para 24; for the latter, see Cases C-96/85 Commission v. France [1986] ECR 
1475, ECLI:EU:C:1986:189, para 8, and C-351/90 Commission v. Luxembourg [1992] ECR I-3945, ECLI:EU:C:1992:266, 
para 11.  
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With regard to healthcare, coverage of internal capital movements is potentially broad. Given the term 

itself is left undefined, there is nothing to prevent free movement of capital, in principle, from applying 

in healthcare services and activities. The guidance of Directive 88/361/EEC does not dissuade from 

such a conclusion. As noted above, it covers both third country and domestic capital movements, either 

in the form of direct or indirect investment. Its only major limiting factor is where freedom of establish-

ment is to apply. It therefore has a broad scope with regard to healthcare services. In contrast, the external 

framework’s approach to capital movements is more limited but not specifically in relation to healthcare 

services. As with its services and establishment rules it is limited by the concept of services supplied 

under governmental authority. Accordingly, the previously made comments apply. 

4.4.3.  Education services  

In a similar vein to healthcare, Article 165(1) TFEU articulates the principle of subsidiarity in the context 

of public education. It provides that the ‘Union shall contribute to the development of quality educa-

tion…while fully respecting the responsibility of the Member States for the content of teaching and the 

organisation of education systems and their cultural and linguistic diversity.’ Further, Article 165(2) 

TFEU encourages student and teacher mobility while Article 166 TFEU gives the Union the power to 

develop a vocational training policy. At first glance, these would appear to be of the same nature as their 

healthcare counterparts. While they do not operate as sectoral carveouts, the Court has chosen to draw 

distinct boundaries as to what constitutes economic activity for education services.638 To this extent, the 

internal framework for education differs markedly from its corresponding framework for healthcare ser-

vices. This is not, however, the case for the external framework, which does not maintain any specific 

sectoral carveout for education services. The CJEU has made it clear that public education that is organ-

ised and supervised by the state does not constitute an economic activity.639 This finding stems from the 

Court’s confirmation that ‘persons travelling for the purposes of education’ constitute service recipients, 

which laid the basis for a series of student-mobility judgments. 640  As noted, the consumption of 

healthcare services abroad would be covered by supply mode 2. Consequently, the cross-border move-

ment of a student to obtain education services would fall within its scope. 

In the context of the Belgian minerval, a registration fee imposed on foreign students, it was argued that 

imposition of this fee constituted a restriction on the freedom of services.641 Although the Court decided 

                                                 
638  For a summary of the relevant jurisprudence, see Communication from the Commission on a European Union 

framework for state aid in the form of public service compensation, [2012] OJ C8/15, para 26. 

639  Case C-318/05 Commission v. Germany [2007] ECR I-6957, ECLI:EU:C:2007:495, para 68.  

640  Luisi and Carbone, above n 520, at para 16. 

641  Case C-293/83 Gravier [1985] ECR 593, ECLI:EU:C:1985:69, Opinion of Advocate General Gordon Slynn delivered on 
16 January 1985, 597.  
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the case on an alternative basis642, Advocate General Slynn drew an important distinction between private 

and public education.643 The former was considered to constitute a service provided for remuneration as 

it was provided with a profit-making aim. However, in providing the latter a member state does not seek 

to engage economic activity but rather is concerned with a matter of social policy. The view of the Ad-

vocate General was adopted in a later case, concerning again the minerval. In resolving whether it con-

stituted a barrier to the free movement of services, the Court held that the ‘essential characteristic of 

remuneration’ was ‘absent in the case of courses provided under the national education system.’644 Un-

derpinning this conclusion were two factors: (1) the State, in establishing and maintaining such a system, 

is not seeking to engage in gainful activity but is fulfilling its duties towards its own population in the 

social, cultural and educational fields; and (2) the system in question was funded from the public purse 

and not by pupils or their parents.645 Additionally, the fact that pupils or their parents sometimes paid 

fees did not prevent the system being considered publicly funded because those fees were just a contri-

bution to the expense of the system.646 

The conclusion that freedom of movement rules is simply limited to private education ignores the com-

plexity of education funding as discussed earlier in chapter 2.647 Further, it has been noted that many 

universities charge fees for postgraduate courses with the specific aim of making a profit.648 The Court’s 

subsequent jurisprudence adds little to clarify the issue. In a following case, where the issue was whether 

a German national was entitled to an educational grant to pursue studies in another member state, it held 

that ‘courses given in an establishment of higher education which is financed essentially out of public 

funds do not constitute services.’649 But when ‘essentially financed out of private funds’ with a profit-

seeking motive they do constitute services.650 It also clarified that the public-private distinction also ap-

plies to higher education providers such as universities.651 The Court did not address the actual issue of 

                                                 
642  The Court determined that application of the minerval constituted discrimination on the basis of nationality, see Ibid, 

para 26.  

643  Gravier, Opinion of Advocate General, above n 641, at 601-602.  

644  Humbel, above n 529, at paras 17-18.  

645  Ibid, para 18.  

646  Ibid, para 19.  

647  As noted by Ann Pieter van der Mei, Free Movement of Persons within the European Community: Cross-Border Access to Public 
Benefits (Hart Publishing, 2003), 390.  

648  Davies, above n 532, at 31.  

649  Wirth, above n 529, at para 19.  

650  Ibid, para 17.  

651  Ibid, para 15.  
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the exportability of educational grants. This left open the question of whether students could use free 

movement rules to force member states to pay for their studies abroad.  

The importance of funding has endured in the determining the economic nature of education services. 

Accordingly, when a German was refused tax relief, which was available in Germany, for the private 

education fees paid in Scotland, the Court found the free movement rules applicable.652 In its view, ‘a 

private school established in another Member State…may be regarded as providing services for remu-

neration, that is to say which is essentially financed by private funds.’653 It left the national court to verify, 

based on the facts, whether this condition was met. The ruling was later reaffirmed.654 The judgment 

makes it plain whether the parents paid for the schooling of children was not enough to qualify it as a 

service. Instead, what is important is whether the education received is privately or publicly funded.655 

Similar issues have arisen since.656 The public-private distinction drawn by the Court, signifies a distinct 

approach to the notion of ‘economic activity’ for education services. Its distinctiveness is evident when 

we consider its absence in healthcare services. There are arguably equally good reasons for adopting such 

an approach in the context of healthcare. Support for this is the Court’s primary justification, that the 

state, when providing public healthcare, is not engaged in gainful activity. Beyond its internal incoherence, 

the distinction drawn also gives rise to ambiguity. The requirement of ‘essentially financed out of private 

funds’ is particularly vague. It is assumed that the relevant level is to be determined on case-by-case basis. 

Notwithstanding these criticisms, the approach narrows the scope considerably of the internal framework 

in relation to our education systems. Across each of these systems, varying levels of public funding have 

been identified. Application of the public-private distinction means that systems with a high degree of 

public funding, such as the single structure system, are brought outside the scope the internal framework. 

This is also the case for private education providers who receive public funding, as is the case in Sweden, 

Denmark and, to a lesser extent, Germany. However, it also puts such providers who operate mainly on 

the basis of private funding, observable in the Netherlands and Britain, firmly inside the scope of the 

internal framework.  

From an external perspective, no public-private distinction is drawn. For both its services and establish-

ment, it follows the same approach as taken to healthcare services. There is therefore a greater degree of 

coherence within the framework itself. As a result, any determination of its scope is to be resolved 

through consideration of the cumulative criterion of services supplied under governmental authority. On 

                                                 
652  Case C-76/05 Schwarz [2007] ECR I-12231, ECLI:EU:C:2007:492. 

653  Ibid, paras 47.  

654  Commission v. Germany, above n 639, at para 73.  

655  Nistor, above n 51, at 45.  

656  For example, see Joined Cases C-11/06 and C-12/06 Morgan [2007] ECR I-9161, ECLI:EU:C:2007:626.  

http://curia.europa.eu/juris/liste.jsf?num=C-11/06&language=en
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one hand, an enquiry into the profit-making or strategic behaviour, to establish its commerciality, of a 

service bears some resemblance to what is required by the internal framework. Both are interested in the 

service provider’s underlying motivations and use this to delineate their scope. On the other hand, the 

external contains the additional ‘in competition’ criterion that is absent internally. The result is an ar-

rangement with a wider scope. In our separate systems, those with a greater public and private mix, in 

particular the common core curriculum and differentiated lower secondary systems, are more likely to 

fall within the scope of the external framework. This is because of their strong mix of public and private 

education providers operating in the same market. This is less prevalent in the single structure system, 

which is therefore less likely to come within the external scope. This conclusion also applies to the ex-

ternal framework’s rules on capital movements, whose scope is similarly limited by the concept of services 

supplied under governmental authority.  

In contrast, the internal framework departs from its previous approach. As was the case with healthcare 

services, the coverage of internal capital movements is not limited by the notion of ‘economic activity’. 

Given the term is left undefined, there is nothing to prevent the free movement of capital, in principle, 

from applying to education services and activities. Furthermore, the guiding Directive 88/361/EEC does 

not preclude such a conclusion. Accordingly, both portfolio and direct investments would be permitted 

with main limiting factor being the application of freedom of establishment. It therefore adopts a much 

broader scope than that of the internal services and establishment rule. Overall, the internal framework 

for capital movements can be seen to take a much broader approach than its external counterpart.  

 

4.5.  Conclusions 

A relatively simple conclusion can be drawn: the scope of the internal framework is broader than its 

external counterpart for healthcare services but not education services. Less straightforward is the expla-

nation for this. In summary, the two frameworks rely on different processes and concepts, which at times 

bear some similarity, to delineate their respective scopes. The scope of the external framework is deter-

mined by the inclusion of various carveouts and qualifications at the time of drafting and negotiation. 

Conversely, the scope of the internal framework relies more heavily on the CJEU’s jurisprudence. Con-

sequently, their respective scopes differ significantly with the internal, on a general level, maintaining a 

much broader approach. However, when applied to our public service systems the result is less clear cut. 

While the CJEU has defined ‘economic activity’ in its usual manner for healthcare services, it has drawn 

different boundaries for publicly-funded education services. The result is that many aspects of the public 

education services will fall outwith the internal framework. As no similar boundary is drawn externally, 

it maintains its usual scope. Taken together, it is apparent that there is only limited coherence between 

the two in terms of their scope regarding public services. A proviso to these conclusions is in the external 
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framework’s continued evolution, which may continue to move in a less coherent direction. Having 

found that many public service systems fall within the respective scopes of either framework, the follow-

ing chapter continues this comparative assessment in relation to their disciplines.  



 

 
121 

5 

Disciplines:  

form, application and effect 

 

5.1. Introduction 

The previous chapter argued public services may fall into the pockets of both the EU’s internal and 

external frameworks. Now, we must stick a figurative hand into each of them, have a good fish around, 

and see what comes out. Let us mine this metaphor a little further. If we turn our hands over, following 

a comprehensive rummage, we see two hands with different contents. The hand poked into the external 

pocket now holds several distinct objects, not dissimilar to those discussed in Chapter 2. There are dis-

ciplines aimed at non-discrimination, such as national treatment and MFN, those aimed at facilitating 

market access, together with rules designed to protect established foreign investments. In the palm of 

the other, we see a number of less well-defined and overlapping objects. This is the form of the internal 

market’s non-discrimination prohibition, its primary discipline. The purpose of this chapter is to examine 

the contents found in either hand and thereafter compare their coherency. To this end, a multi-pronged 

assessment is envisaged.  

The first prong immediately follows in section 5.2, which sets out the form taken by the external disci-

plines. The section enters this uncharted territory with a systematic approach that separates the EU’s 

trade and investment disciplines. Following on, section 5.3 will consider how the external framework 

regulates the application of its disciplines. The application of trade and investment disciplines is an issue 

previously introduced in section 2.3.4. It requires an enquiry into the EU’s scheduling and reservation 

practices. Both sections demonstrate that as the EU’s disciplines and their application have evolved so 

too has the way it attempts to take account of public services. Having appraised the external, section 5.4 

will introduce the internal framework’s less distinct disciplines. Like their external counterparts, a process 

of evolution has also taken place here. Through repeated interpretation by the CJEU, the discrimination 

prohibition found in the internal freedoms has been broadened to exhibit what some have described as 

a market access principle. The remaining prong, found in section 5.5, considers the public services effect 

of the disciplines found in either framework. In a similar vein to section 5.4, this relies on past internal 

conflicts between public services and internal disciplines to inform its analysis. These are subsequently 

viewed through the lens of the external’s disciplines and their application. The purpose is to reach a view 

on the extent to which the two frameworks cohere in terms of their public service effect. Thereafter, 

section 5.5 serves as a brief conclusory section. 
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5.2. External form 

5.2.1.   Trade disciplines 

The EU’s trade disciplines are centred around market access, national treatment and, to a lesser extent, 

the MFN principle. For that reason, it is appropriate that they form the focus of this section. In section 

2.3, we considered how the GATS and NAFTA articulated these disciplines and their possible impact on 

the provision of public services. In examining the EU’s versions of these disciplines, a blend of either 

models’ characteristics can be observed. At this stage, our attention is principally on the form that each 

discipline takes.  

5.2.1.1 Market access 

A feature of many EU agreements, one that distinguishes them from the NAFTA, is their use of the 

market access discipline. This is applied to both its services and establishment rules. The discipline is not 

present in all categories of agreement657 and where it is used an inconsistent approach is taken. It should 

be recalled that the GATS prohibits six forms of market access restriction for its broad definition of 

cross-border services.658 Initially, the EU replicated this version of market access across the four modes 

of supply.659 In more recent agreements, those concluded after 2006, the EU has used different market 

disciplines for its services and establishment rules.  

For services, it restricts its market access discipline to the first three GATS limitations, namely: the num-

ber of service suppliers, the total value of service transactions or assets and the total number of service 

operations or on the total quantity of service output. This approach can be identified in all categories of 

agreements660 with the only exception being the EU-Japan agreement that prohibits restrictions or re-

quirements on specific types of legal entities or joint ventures through which a service supplier may 

supply a service.661 On this approach, limitations on the supply of services through modes 1 and 2 will 

be caught by the EU’s market access discipline.  

For establishment, a less consistent but more extensive approach is taken. Of the AAs with a strong trade 

component, only the EU-Central America agreement contains a specific market access principle. Unlike 

                                                 
657  No market access principle is contained in neither the Euro-Med nor Stabilisation Agreements.  

658  Discussed above in section 2.3.2. 

659  EU-Chile, Article 97; EU-Mexico, Article 4. As highlighted in the previous chapter, these two agreements do not split 
their services and establishment rules. They both include modes 3 (commercial presence) and 4 (natural persons) within 
their services definitions.  

660  EU-Central America, Article 170; EU-Georgia, Article 84; EU-Ukraine, Article 93; EU-CARIFORUM, Article 76; EU-
Columbia, Ecuador and Peru, Article 119; EU-Korea, Article 7.5; EU-Singapore, Article 8.5; EU-Vietnam, Article 8.10; 
and, CETA, Article 9.6.  

661  EU-Japan, Article 8.17.  
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the services’ version of market access, this prohibits five forms of limitation by adding to those already 

listed: limitations on the participation of foreign capital in terms of a maximum percentage limit on for-

eign shareholding and measures which restrict or require specific types of establishment (subsidiary, 

branch, representative office) or joint ventures through which an investor may perform an economic 

activity.662 This replicates the GATS model to a greater extent, omitting only its prohibition of any limi-

tation on the number of natural persons that may be employed in a particular service sector.663 This 

approach is followed in the EU-CARIFORUM agreement.664 The FTAs go further by replicating the 

entirety of the GATS market access principle for establishment.665 Whilst the articulations of each do not 

follow precisely the same approach, they do make clear that a broader degree of market access is to be 

taken with regard to the establishment. 

5.2.1.2. National treatment 

The EU’s national treatment discipline adheres to a relatively consistent approach.666 Before detailing 

this, it is worth recalling the purpose of national treatment, which is to prevent national measures 

discriminating against foreign services or service-providers occurring in a particular domestic market. In 

demonstrating discrimination, a crucial step is the comparison between the treatment of foreign services 

with like domestic ones. If this comparative exercise reveals that foreign services or service providers 

receive less favourable treatment than their domestic counterparts, a finding of discrimination will ensue.  

For services, a majority of agreements opt to replicate the GATS’ version of national treatment.667 

Together with its substantive elements, this includes two supplementary paragraphs explaining that either 

‘formally identical or formally different treatment’ will be less favourable if they modify ‘the conditions 

of competition in favour of [domestic services or service suppliers].’ It is common for EU agreements to 

go beyond the GATS model by including an additional paragraph which excludes ‘inherent competitive 

disadvantages’ resulting from the foreign character of services or service suppliers.’668 In certain instances, 

                                                 
662  EU-Central America, Article 164.  

663  Articulated by GATS, Article XVI:2(d), which prohibits ‘limitations on the total number of natural persons that may be 
employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly 
related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test.’ 

664  EU-CARIFORUM, Article 67. 

665  EU-Columbia, Ecuador and Peru, Article 112; EU-Korea, Article 7.11; EU-Japan, EU-Singapore, Article 8.10; EU-
Vietnam, Article 8.4. 

666  As was the case with market access, both the Euro-Med and Stabilisation agreements do not contain a version of the 
national treatment principle.  

667  EU-Chile, Article 98; EU-Mexico, Article 6; EU-Central America, Article 171; EU-Ukraine, Article 94; EU-Georgia, 
Article 85; EU-Japan, Article 8.16; EU-Singapore, Article 8.6; and, EU-Vietnam, Article 8.11.  

668  EU-Georgia, Article 85(4); EU-Ukraine, Article 94(4); EU-CARIFORUM, Article 77(4); EU-Columbia, Ecuador and 
Peru, Article 120(4); EU-Japan, Article 8.16; EU-Singapore, Article 8.6; and, EU-Vietnam, Article 8.11.  
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the EU has tailored its national treatment obligation to its third country partner without changing the 

substance of the discipline.669 National treatment in CETA signals an altogether different approach.670 

Structurally, it adopts a succinct two paragraphs, thereby omitting the GATS’ supplementary paragraphs. 

Instead, its second paragraph states that it applies at the federal level of Canada or a government of an 

EU member state. This suggests that neither regional nor local levels of government will be covered. 

Substantively, CETA drops the previous comparator of ‘like services and service suppliers’ in favour of 

‘like situations’. This is a significant development; particularly so, if one acknowledges the close 

resemblance to NAFTA’s use of ‘like circumstance’671, which originates from international investment 

law.672 Notably, the decision of NAFTA’s drafters to adopt this comparator, as opposed to that found in 

GATS, is considered a deliberate decision to convey a different meaning.673 There is no reason to suggest 

the EU’s decision is any different. 

In its establishment rules, the EU’s national treatment follows several twists. The EU-Algeria agreement 

provides national treatment only for established subsidiaries and branches of Community companies and 

not the Algerian equivalents.674 In contrast, the EU is required to give Algerian equivalents no less 

favourable treatment than specified in its GATS schedule of commitments.675 The EU-Jordan’s version 

of national treatment imposes different obligations on different parties. For Jordan, national treatment 

obligates that EU companies, including those establishing and already established, should be treated no 

less favourable than its own companies or any third-country company, whichever is higher.676 This is 

interesting for a few reasons. Firstly, the level of treatment to be given to the foreign company is to be 

determined by a merger of either national treatment or MFN. Secondly, national treatment is relevant  

both before and after establishment. Thirdly, the notion of likeness is deemed irrelevant in this equation. 

For the EU, this is not the case. Its national treatment obligation to Jordanian companies is limited to 

                                                 
669  EU-CARIFORUM, Article 77(2)-(3); EU-Columbia, Ecuador and Peru, Article 120(2)-(3). 

670  CETA, Article 9.3.  

671  NAFTA, Article 1202.  

672  Rudolf Dolzer, ‘National Treatment: New Developments’, Making the Most of International Investment Agreement: A 
Common Agenda (Symposium Co-organised by ICSID, OECD and UNCTAD, 12 December 2005) 
<http://www.oecd.org/daf/inv/internationalinvestmentagreements/36055356.pdf> accessed 26 March 2019.  

673  Methanex Corporation v. United States, UNCITRAL, Final Award on Jurisdiction and Merits, 19 August 2005, paras 30-35.  

674  EU-Algeria, Article 32(1)(b).  

675  EU-Algeria, 30(2). This approach can be explained by the fact that Algeria is still in the process of acceding to the WTO, 
see ‘Accessions: Algeria’ (World Trade Organization, 2019) 
<https://www.wto.org/english/thewto_e/acc_e/a1_algerie_e.htm> accessed 8 April 2019.  

676  EU-Jordan, Article 30(2)(a)-(b). 

http://www.oecd.org/daf/inv/internationalinvestmentagreements/36055356.pdf
https://www.wto.org/english/thewto_e/acc_e/a1_algerie_e.htm
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established subsidiaries of Jordanian companies which are shown to be like EU companies. 677  Its 

obligation is therefore less extensive. 

The Stabilisation Agreements provide for national treatment across the board.678 Notably, they adopt the 

same hybrid obligation as used for Jordan above but apply it to the EU as well. It is accompanied by a 

supplementary paragraph stating, ‘Parties shall not adopt any new regulations or measures which would 

introduce discrimination as regards the establishment of Community or [third country] companies on 

their territory or in respect of their operation, once established, by comparison with their own 

companies.’ This approach is replicated in both agreements with Ukraine and Georgia. 679  Other 

approaches can be found in the EU-Chile agreement, which reference the ‘no less favourable treatment’ 

but condition it upon a finding of ‘like economic activity’.680 As discussed in Chapter 4, the notion of 

economic activity is one common to the internal market. Subsequent versions of national treatment omit 

its use in favour of ‘like establishment and investors’.681 More recent agreements have begun to give way 

to the ‘like situations’ approach found in CETA’s services rules.682 

5.2.1.3. Most-favoured-nation 

Pure MFN disciplines feature sporadically in the EU’s agreements. It will be recalled that MFN requires 

each member to accord to services and service suppliers of any other member treatment no less 

favourable than it accords to like services and service suppliers of any other country. In essence: trade 

advantages given to one party must also be given to all other parties.683 The EU’s inconsistent use of this 

discipline indicates an intention to be selective with its most favourable treatment. 

In its services rules, it is used only sparingly. Of the AAs, it is only the EU-Mexico agreement whose 

version reads similarly to those of the GATS and NAFTA.684 The discipline does feature in the EU-

CARIFORUM agreement but with significant modifications. Its version distinguishes the obligations 

placed on either party. While the EU is required to accord the most favourable treatment given to any 

                                                 
677  EU-Jordan, Article 30(1)(b).  

678  EU-Albania, Article 50; EU-Bosnia, Article 51; EU-Kosovo, Article 51; EU-Macedonia, Article 48; EU-Montenegro, 
Article 53; EU-Serbia, Article 53. 

679  EU-Georgia, Article 79; EU-Ukraine, Article 88.  

680  EU-Chile, Article 132.  

681  EU-Central America, Article 165; EU-CARIFORUM, Article 68 (although this states ‘like commercial presences and 
investors’); EU-Columbia, Ecuador and Peru, Article 113; EU-Korea, Article 7.12; and, EU-Singapore, Article 8.11 (again, 
this is not quire the same as it references ‘like establishments and entrepreneurs’).  

682  EU-Japan, Article 8.8; EU-Vietnam, Article 8.5; and CETA, Article 8.6.  

683  Matthas Herdegen, Principles of International Economic Law (Oxford University Press, 2016), 213.  

684  EU-Mexico, Article 5.  



 

 
126 

third country with whom it concludes an economic integration agreement, the CARIFORUM countries’ 

obligation only extends to favourable treatment given by an economic integration agreement with another 

‘major trading economy.’685 Accordingly, the EU is under a stricter discipline. The discipline is also 

subject to specified exceptions, which include agreements for the expansion of the internal market.686 

The principle receives more attention from the EU’s FTAs.687 While each contain the main building 

blocks of MFN, they are tailored to suit the EU’s needs. For example, each FTA’s version of MFN 

exempts treatment accorded under a future recognition agreement for the certification of qualifications 

in specified sectors.  

Pure MFN clauses relating to establishment are relatively rare in EU trade agreements.688 In its FTAs, an 

interesting evolution appears to be taking place. One of the earlier agreements, the EU-Korea, requires 

that foreign establishments shall receive no less favourable treatment than ‘like establishments and 

investors’.689 Conversely, later agreements swap this comparator for ‘like situations’.690 As noted above, 

this is a broader concept which does not carry the same meaning as the former. Additionally, we also see 

that the EU again tailors its provisions to incorporate specific discipline limitations, the most consistent 

of which covers international treaties relating to taxation or financial services.691  

5.2.2. Investment disciplines 

The EU’s investment rules include versions of those trade disciplines covered above together with spe-

cific investment protections. Here, we survey both. For the latter, section 2.3.3 introduced the separate 

disciplines of FET and expropriation as they are found in the NAFTA along with their potential impli-

cation for public services. In a comparable manner to its trade disciplines, the EU has taken elements of 

the NAFTA model and tailored them to suits its own purposes.  

5.2.2.1. National treatment, MFN and market access 

The EU’s investment rules include versions of the discussed trade disciplines. Each provide for national 

treatment with regard to covered investments and adopt the comparator of ‘like situations’.692 While the 

                                                 
685  EU-CARIFORUM, Article 79(1)(a)-(b).  

686  EU-CARIFORUM, Article 79(2)-(3).  

687  EU-Korea, Article 7.8; EU-Japan, Article 9.5; CETA, Article 9.5.  

688  In contrast to the EU-Georgia and EU-Ukraine agreements which, as noted above, address national treatment and MFN 
together.  

689  EU-Korea, Article 7.14.  

690  EU-Japan, Article 8.9; EU-Vietnam, Article 8.6; and, CETA, Article 9.7.  

691  EU-Korea, Article 7.14(3); EU-Japan, Article 8.9(3); EU-Vietnam, Article 8.6(4); CETA, Article 9.5(3).  

692  EU-Vietnam BIT, Article 2.3; EU-Singapore BIT, Article 2.3; CETA, Article 8.6.  
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EU-Vietnam BIT follows very closely the approach taken in trade, its Singaporean and Canadian equiv-

alents take a different road. Both explicitly state the activities, in relation to their investment, that are to 

be given the benefit of national treatment. The EU-Singapore BIT lists these as ‘the operation, manage-

ment, conduct, maintenance, use, enjoyment and sale or other disposal of their investments.’ Notably, 

CETA adds to this the ‘establishment, acquisition, expansion’ of investments. This highlights the distin-

guishing feature of CETA, noted in the previous chapter, that it applies to both pre and post-establish-

ment investment activities. This is reaffirmed with regard to its national treatment principle.  

CETA is the only agreement to contain a market access discipline and prohibits the same limitations 

found in the establishment chapters above.693 However, it does exempt measures that relate to certain 

policy areas, although none typically associated with public services, such as zoning and planning regula-

tions.694 Only two BITs contain a MFN discipline. The substance of the EU-Vietnam’s version differs 

little from those based on the ‘like situations’ approach covered above.695 In contrast, the CETA distin-

guishes itself by explicitly listing the investment-related activities to which the discipline applies.696 Both 

carveout the use of substantive investment protections found in other agreements to which they may be 

party.697 More particularly, the CETA continues to reaffirm that only governmental-level measures will 

be caught.698 

5.2.2.2.  Fair and equitable treatment  

An FET obligation is found in all three EU investment agreements.699 Considering its potential to restrict 

regulatory autonomy, the EU has sought to define FET in a more constrained manner. This has already 

been documented well700 and contrasted with previous approaches of its member states.701 That said, it is 

worth outlining some of innovations introduced. The view of this author is the innovations introduced 

                                                 
693  CETA, Article 8.4. 

694  CETA, Article 8.4(2).  

695  EU-Vietnam BIT, Article 2.4. 

696  CETA, Article 8.7.  

697  EU-Vietnam BIT, Article 2.4(5); CETA, Article 8.7(4).  

698  CETA, Article 8.7(2). 

699  EU-Vietnam BIT, Article 2.5; EU-Singapore, Article 2.4; CETA, Article 8.10.  

700  Caroline Henckels, ‘Protecting Regulatory Autonomy through Greater Precision in Investment Treaties: The TPP, CETA 
and TTIP’, (2016) 19 Journal of International Economic Law 27, 33; Kriebaum, above n 78; and, Philip Hainbach, ‘The EU's 
Approach to Investor-State Arbitration in the Comprehensive Economic and Trade Agreement (CETA)’ (Transnational 
Dispute Management, 2016) <https://www.transnational-dispute-management.com/article.asp?key=2315> accessed 2 July 
2019; and, Flavian Jadeau and Fabian Gelinas, ‘CETA’s Definition of the Fair and Equitable Standard: Toward a Guided 
and Constrained Interpretation’ (Transnational Dispute Management, 2016) <https://www.transnational-dispute-manage-
ment.com/article.asp?key=2319> accessed 24 January 2018.  

701  Catharine Titi, ‘International Investment Law and the European Union: Towards a New Generation of International 
Investment Agreements’, (2015) 26(3) European Journal of International Law 639, 647.  

https://www.transnational-dispute-management.com/article.asp?key=2315
https://www.transnational-dispute-management.com/article.asp?key=2319
https://www.transnational-dispute-management.com/article.asp?key=2319
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by the EU raise the threshold for infringement of FET. In reaching this conclusion, emphasis is placed 

on the concise enumerated FET standards which have been coupled with a strengthened right to regulate.   

The EU’s FET confirms that the minimum standard of treatment to be given to covered investments 

must be fair and equitable treatment and full protection and security. Consequently, the EU’s standard 

of FET constitutes an autonomous or standalone clause by virtue of its omission of any reference to the 

international minimum standard of treatment702 or the international customary law standard.703 Instead, 

the EU’s version of FET is followed by a list of potential breaches: a denial of access to justice, a funda-

mental breach of due process, manifest arbitrariness, targeted discrimination on manifestly wrongful 

grounds704, abusive treatment of investors, such as coercion, duress and harassment, and any additional 

grounds subsequently added.705  Substantively, this list can be viewed as codifying existing jurispru-

dence.706  

There are two important characteristics that should be highlighted. Firstly, on a plain reading of the clause 

it is clear that it is intended to be closed and exhaustive.707 This is supported by the wording of the 

provisions which affirmatively state the infringing measures without further qualification. Furthermore, 

the provisions make evident that any ground not included can only be taken into account if amended by 

one of their respective committees.708 This view is fortified by the EU’s clear intention for the FET clause 

not be interpreted in an overly broad manner.709 Secondly, each of stipulated breaches uses qualifiers that 

                                                 
702  As prescribed by the NAFTA, Article 1105(1) and ECT Article 10(1).   

703  As prescribed by the US-Model BIT (2012), Article 5(2) and Canadian-Model BIT, Article 5(2).  

704  This ground is not included in the EU-Singapore BIT.  

705  EU-Singapore BIT, Article 2.4(a)-(d); EU-Vietnam BIT, Article 2.5(a)-(f); CETA, Article 8.10(2)(a)-(f).  

706  The standards articulated by CETA bear close resemblance to those stated in Waste Management, above n 129, at para 98. 
Here, it was the view that an infringement of FET was established if the conduct was ‘arbitrary, grossly unfair, unjust or 
idiosyncratic, is discriminatory and exposes the claimant to sectional or racial prejudice, or involves a lack of due process 
leading to an outcome which offends judicial propriety—as might be the case with a manifest failure of natural justice in 
judicial proceedings or a complete lack of transparency and candour in an administrative process.’ See also Rudolph 
Dolzer and Christoph Schreuer, Principles of International Investment Law (First Edition, Oxford University Press, 2008), 133; 
and, August Reinisch, ‘Putting the Pieces Together...An EU Model BIT’, (2014) 15 Journal of World Investment & Trade 679, 
692.   

707  As noted by Kyle Dylan Dickson-Smith, ‘Does the European Union Have New Clothes? Understanding the EU’s New 
Investment Treaty Model’, (2016) 17 Journal of World Investment & Trade 773, 786. However, others have cast doubt on the 
extent to which the enumerated are ‘exhausted and watertight’, see Jadeau and Gelinas, above n 700, at 7. For further 
scepticism see, Gus Van Harten, ‘The European Commission's Push to Consolidate and Expand ISDS: An Assessment 
of the Proposed Canada-Europe CETA and Europe-Singapore FTA’, (2015) Osgoode Legal Studies Research Paper 
Series 23(11), 13. 

708  EU-Vietnam BIT, Article 2.5(3); EU-Singapore BIT, Article 2.4(4); CETA, Article 8.10(3). 

709  As is made clear by its Joint Interpretative Instrument on the Comprehensive Economic and Trade Agreement (CETA) 
between Canada and the European Union and its Member States, Brussels, 27 October 2016 (‘Joint Interpretative Instru-
ment’), 5. 
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raise the threshold for breach.710 For instance, a breach of due process must be fundamental, arbitrary 

conduct must be manifest, discrimination must be targeted and treatment of investors must be abusive. Some 

have argued that the use of such qualifiers actually serves to muddy rather than clarify the thresholds.711 

However, when compared to other standards it is evident that the intention is to raise the standard for 

infringement. 

A counter argument to this view is the role given to legitimate expectations. Each agreement places 

importance on the role of legitimate expectations.712 Accordingly, in determining a breach a tribunal ‘may 

take into account whether a Party made a specific representation to an investor to induce a covered invest-

ment, that created a legitimate expectation upon which the investor relied in deciding whether to make 

or maintain the covered investment, but that the Party subsequently frustrated.’ Whilst excluded from 

the listed measures that constitute a breach of FET, it provides a tribunal with discretion as to when to 

take account of them. It is also unclear what is to be considered a representation and what form it should 

take. That said, use of the term specific suggests what would be required is some form of promise made to 

a particular investor. The role of legitimate expectations should be viewed in light of the agreements’ 

other provisions. In particular, each emphasise that a party should be able to regulate even if it negatively 

affects or interferes with an investor’s expectations.713 On the face of it, this appears to rein in the extent 

to which a future tribunal could consider the legitimate expectations of an investor. It is arguable that 

this will close off the possibility of a panel interpreting the clause in an overly expansive manner.714 How-

ever, an obvious consequence is that future panels may look to previous decisions to determine its scope. 

And, as has been noted earlier in Chapter 2, panels often read FET to protect the legitimate expectations 

of an investor.715 

Clearly, the EU’s FET model changes that scenario through its more constrained version of FET. Addi-

tionally, it expands the right to regulate, which also applies to the expropriation prohibition discussed in 

following subsection. The CETA includes in its preamble the recognition that states’ maintain their right 

to regulate in order to achieve legitimate policy objectives such as public health, safety, environment, 

                                                 
710  Hanna Wilhelmer, ‘The ‘Right to Regulate’ in CETA’s Investment Chapter - Fair and Equitable Treatment, Expropriation 

and Interpretative Powers’, (2014) Serminar in International Law & European Law: Investment Law 030098, 6.  

711  Hainbach, above n 700, at 17.  

712  EU-Vietnam BIT, Article 2.5(4); EU-Singapore BIT, Article 2.4(3); CETA, Article 8.10(4).  

713  EU-Vietnam BIT, Article 2.2(2); EU-Singapore BIT, Article 2.2(2); CETA, Article 8.9(2). 

714  Pope & Talbot, above n 123, at para 118. Here, the rejection of the threshold limits that Canada’s conduct be egregious, 
outrageous or shocking resulted in a wide interpretation of NAFTA’s FET standard.  

715  Dumberry, above n 135, at 65-66. See also Kendra Leite, ‘The Fair and Equitable Treatment Standard: A search for a 
better balance in international investment agreements’, (2016) 32:1 American University Law Review 363, 374. 



 

 
130 

public morals and the promotion and protection of cultural diversity716, which is also reaffirmed within 

the context of investment protection.717 The EU-Vietnam BIT adds to this list the protection of social 

and consumer protection.718 The EU-Singapore BIT contains a more expansive list that includes also 

social services, public education and data protection, along with those already stated.719 It is unclear 

whether these should serve as merely interpretative reference points or a full-scale exception to substan-

tive investment protections.720 It is arguable that if it was to be the latter this could have been expressed 

more clearly.721 However, any potential scope of the exception would be limited to that which is necessary 

to achieve the legitimate policy objective in question. This raises two questions for future tribunals. How 

to interpret ‘necessary’ and what constitutes a ‘legitimate policy objective’. The former will certainly re-

quire the weighing and balancing of the needs of the impugned measure against its restrictive effect on 

the investment protection.  

CETA’s Joint Interpretative Instrument may offer some clarity. As per the above statements, it empha-

sises the Parties’ right to regulate in the public interest.722 In the specific context of investment protection, 

this is again reaffirmed. It further states that ‘governments may change their laws, regardless of whether 

this may negatively affect an investment or investor’s expectations’.723 This is immediately followed by 

the statement that ‘CETA clarifies any compensation due to an investor will be based on objective de-

termination by the Tribunal and will not be greater than the loss suffered by the investor.’724 This is more 

significant for what it fails to say. It does not direct that a regulatory change, for a legitimate policy 

objective, will not constitute a breach of FET. The failure to do so will likely lead a future tribunal to 

conclude that the right to regulate, as discussed above, is not an exception to CETA’s investment pro-

tections. However, when tied together with the other pieces of the puzzle outlined above it is clear that 

the right to regulate has been strengthened. 

 

 

                                                 
716  CETA, Preamble.  

717  CETA, Article 8.9. 

718  EU-Vietnam BIT, Article 2.2. 

719  EU-Singapore, Article 2.2 

720  Kyle Dylan Dickson-Smith, above n 707, at 788.  

721  Van Harten, above n 707, at 7-8.  

722  Joint Interpretative Statement, 3.  

723  Joint Interpretative Statement, 5.  

724  Joint Interpretative Statement, 5. 
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5.2.2.3. Expropriation  

Compared to the NAFTA, the EU adopts an alternative approach in relation to its provisions on expro-

priation. Each of its agreements prohibit the nationalisation or expropriation of a covered investment, 

either directly or indirectly, unless undertaken: (a) for a public purpose; (b) under due process of law; (c) 

in a non-discriminatory manner; and (d) on payment of prompt, adequate and effective compensation.725 

In Chapter 2, it was suggested that direct expropriations, the nationalisation or seizure of private property 

by a government, are now relatively rare. Consequently, it is the concept of indirect expropriation and its 

malleable definition that assumes greater importance. In a similar vein to the US and Canadian Model 

BITs726, the EU’s approach has been to redefine the scope of indirect expropriation in a way that severely 

limits it.  

Each BIT is accompanied by an interpretative Annex, which as a group contain several commonalities.727 

The first is their clear rejection of the previously encountered ‘sole effects’ doctrine.728 Second, they re-

quire, in the determination of the existence of indirect expropriation, a tribunal to take into account a 

measure’s economic impact of the state measures, its duration and its character, including its ‘object, 

context and intent’.729 The inclusion of intent has been described as imposing a ‘virtually impossible bur-

den of proof’ on investors who would be required to evidence the government’s motivations.730 CETA 

diverges from the other two BITs by adding to this list ‘the extent to which the measure or series of 

measures interferes with distinct, reasonable investment-backed expectations’.731 A third commonality, 

perhaps the most significant, is the introduction of an element of proportionality; each BIT states that 

except for instances of manifest excess, non-discriminatory measures designed and applied to protect 

legitimate public welfare objectives do not constitute indirect expropriations.732 This addition has been 

said to align the EU’s approach to indirect expropriation with the police powers doctrine.733  

                                                 
725  CETA Article 8.12; EU-Vietnam BIT, Article 2.7; EU-Singapore BIT, Article 2.6. 

726  See respectively Annex B of each. 

727  CETA, Annex 8-A; EU-Vietnam BIT, Annex 4; EU-Singapore BIT, Annex 1.  

728  ‘[T]he sole fact that a measure or series of measures of a Party has an adverse effect on the economic value of an invest-
ment does not establish that an indirect expropriation has occurred’, CETA, Annex 8-A, para 2(a). The doctrine is de-
scribed as making the adverse effect of the State measure on the investor “a major factor, or even the sole factor, in 
determining whether or not a Taking has occurred”, see Dolzer, above n 147, at 78. For further discussion, see also 
Rudolf Dolzer and Felix Bloch, ‘Indirect Expropriations: Conceptual Realignments’, (2003) 5(3) International Law FORUM 
du droit international 155, 158.   

729  CETA, Annex 8-A(2); EU-Vietnam BIT, Annex 4(2); EU-Singapore BIT, Annex 1(2).   

730  Kriebaum, above n 78, at 465; Hainbach, above n 700, at 19. 

731  CETA, Annex 8-A(2)(c).  

732  CETA, Annex 8-A(3); EU-Vietnam BIT, Annex 4(3); EU-Singapore BIT, Annex 1(3).   

733  Titi, above n 701, at 656. In this scenario, the purpose and context of the regulatory measure assumes significance in 
determination of expropriation, see Prabhash Ranjan and Pushkar Anand, ‘Determination of Indirect Expropriation and 
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As noted, these developments should be viewed against the backdrop of the strengthened right to regu-

late. Taken together, the scope for a future investor-state tribunal to make an award on the basis of 

indirect expropriation seems to have narrowed. As made clear in previous decisions, indirect expropria-

tions often involve regulatory decisions by host states.734 Although there remain outstanding ambiguities, 

such as what constitutes ‘manifestly excessive’ action, it is evident that the EU has made a significant 

break from the approaches of its member states and moved towards an alternative that accommodates 

further regulatory choices of states. 

5.2.3. Mapping summary 

There is a strong theme to the above discussion. It is evident the EU’s agreements make use of the trade 

and investment disciplines that can be found in either of the models examined in Chapter 2. That said, 

the EU’s versions of these disciplines are not exact replicas of their predecessors. While the meat and 

bones are largely the same, they have been garnished quite differently. This is most obviously seen in 

relation to the investment protections of FET and expropriation. To a greater extent than the trade 

disciplines, these have been tailored in a deliberate way so as to restrict their broad interpretation. 

Whether this serves to limit meaningfully their public services impact is a question we consider as part 

of section 5.5 below. However, any answer must also consider how the EU’s external disciplines are to 

be applied, the focus of the following section. As will be seen, a similar theme of the EU’s agreements 

taking and tailoring the tools of international trade and investment law can be identified. 

 

5.3.   External application 

Previously, Chapter 2 considered how the GATS and NAFTA apply their disciplines. This section does 

the same for the surveyed EU disciplines. In terms of their application, the disciplines fall into two sep-

arate categories: general and conditional application. We begin with the former before progressing to the 

latter.  

 

 

                                                 
Doctrine of Police Power in International Investment Law: A Critical Appraisal’, in Leïla Choukroune (ed.), Judging the 
State in International Trade and Investment Law (Springer, 2016), 132. For further discussion, see Ursula Kriebaum, ‘Regulatory 
Takings: Balancing the Interests of the Investor and the State’, (2007) 8 Journal of World Trade and Investment 717, 726. 

734  For example, in Metalclad Corporation, above n 145, Mexico was ordered to pay the American company $16.7 million as 
compensation for preventing it opening a hazardous waste facility. It has been argued that this was an example of an 
environmental measure being subverted to the benefit of foreign investment, see Jenny Harbin, ‘NAFTA Chapter 11 
Arbitration: Deciding the Price of Free Trade’, [2002] 29 Ecology Law Quarterly 371. 
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5.3.1.   General application 

What is meant by ‘general application’ is that the application of a specific discipline is not dependent on 

the either the scheduling of commitments or subject to listed reservations. In other words, once a meas-

ure falls within the scope of a discipline, its effect is immediate. The Euro-Med and Stabilisation agree-

ments, bearing in mind they contain establishment rules, have general application. The exception to this 

rule is the EU-Algeria agreement. As observed, the EU’s obligations to Algerian service suppliers are tied 

to its GATS commitments.735 Consequently, the application of the national treatment and MFN disci-

plines is determined by the scheduled commitments made by the EU in its GATS schedule, which follows 

a positive-list approach. Aside from these agreements, very few of the EU’s trade disciplines have general 

application. However, an exception is the EU-Vietnam agreement which contains an establishment-re-

lated MFN obligation of general application.736  

Conversely, the EU’s specific investment protections, its rules on FET and expropriation, are of general 

application. These two distinct disciplines will automatically apply once a measure comes within the scope 

of one of the EU’s relevant agreements, namely those concluded with Korea, Singapore and Canada. 

There appears to be a relatively straightforward explanation for this: the scheduling of commitments or 

listing of reservations for these disciplines is an alien practice in foreign investment law. For example, 

neither the NAFTA nor any leading BIT-model make the application of such disciplines conditional 

upon commitments or reservations.737 The EU has adopted this practice and, in doing so, given such 

disciplines a broad remit.  

5.3.2. Conditional application of trade disciplines 

The two accepted practice options, positive and negative-listing, were designed to condition the applica-

tion of trade disciplines. As explained in Chapter 2, the former entails that the disciplines of an agreement 

apply to an economic sector only when it has been listed in a party’s schedule and subject to any stated 

reservations. The GATS adopts this practice with regard to market access and national treatment. Disci-

plines following the latter’s approach will apply unless parties to the agreement have scheduled a reser-

vation. If no reservation has been made, the discipline will apply. In both its services and investment 

rules, the NAFTA adopts this practice for MFN and national treatment. For quantitative restrictions on 

                                                 
735  EU-Algeria, Article 30. 

736  EU-Vietnam, Article 8.6.  

737  NAFTA, Articles 1105 and 1110; US-Model BIT (2012), Article 5 and 6; and, Canadian-Model BIT (2012), Article 5 and 
13. It is important to note that both the NAFTA and Canadian-Model BIT (2012) do contain reservations for other 
investment disciplines, such as national treatment and MFN, respectively see Articles 1108 and 9.  
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services, it allows members to list these in a separate annex. The GATS and NAFTA maintains a similar 

practice of allowing whole industries to be excepted from MFN.738  

In a schedule of commitments, where a positive-list approach is followed, both the EU and its member 

states can make either horizontal commitments (applying across all scheduled sectors) or specific com-

mitments (with respect to a particular sector) or none (where the member state lists itself as ‘unbound’).739 

Under the GATS, horizontal or specific commitments also state which mode of supply is to be limited. 

However, given the EU splits services and establishment, a development we considered in Chapter 4, it 

includes schedules for the two bodies of rules thereby negating the need to specify the mode of supply. 

In a schedule of reservations, where negative-list is adopted, listed reservations must provide significant 

detail, including: the relevant economic sector, specific industry and activity covered by the reservation; 

the substantive discipline for which a reservation is taken; the level of government applying the restrictive 

measure; a description of the specific law, regulation or other measure for which the reservation is taken; 

and, any liberalisation commitments undertaken.740 Recall, in the NAFTA these reservations are applied 

across two annexes: Annex I for existing non-conforming measures and Annex II for future non-con-

forming measures.741  

Traditionally, the EU has applied its disciplines in a manner that strongly resembles the GATS. 

Accordingly, market access and national treatment are applied by way of positive-listing. Agreements 

across all categories have followed such an approach for their services disciplines.742 In the case of its 

establishment disciplines, the EU has alternated between positive743 and negative-listing.744 Its two most 

recent BITs also follow a positive-list approach for national treatment and link its application to 

scheduled commitments in either of the corresponding FTAs.745 The MFN principle, where present, is 

also applied according to a negative-list approach, as is the case in the GATS, for both services746 and 

establishment.747 It is important to distinguish the EU’s approach to negative-listing from that of the 

                                                 
738  GATS, Annex on Article II Exemptions; NAFTA, Annex IV: Exceptions from Most-Favoured-Nation Treatment.   

739  Trebilcock et al, above n 66, at 485.  

740  For further discussion, see UNCTAD, above n 183, at 24-26.  

741  For greater detail on this point, see Section 2.3.4 above. 

742  EU-Chile, Article 99; EU-Mexico, Article 7(4); EU-Central America, Article 172; EU-Georgia, Article 86; EU-Ukraine, 
Article 95; EU-Korea, Article 7.7; EU-Colombia, Ecuador and Peru, Article 121; EU-Vietnam, Article 8.12; EU-
Singapore, Article 8.7.  

743  EU-Chile, Article 132; EU-Cental America, Article 166; EU-Ukraine, Article 88; EU-Korea, Article 7.13; EU-Colombia, 
Ecuador and Peru, Article 114; EU-Vietnam, Article 8.7; EU-Singapore, Article 8.12.  

744  EU-Chile, Article 132; EU-EU-Georgia, Article 79; EU-Ukraine, Article 88. 

745  EU-Vietnam BIT, Article 2.3(2); EU-Singapore BIT, Article 2.3(2).  

746  EU-Korea, Article 7.8(c).  

747  EU-Georgia, Article 79; EU-Ukraine, Article 88; EU-Korea, Article 7.14(c).  
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NAFTA described above. Its approach contains neither the same degree of detail found in the NAFTA 

nor does it adopt a structure of two annexes. Instead, it comprises a single list of broad sectoral 

reservations that includes both EU and member state reservations.  

Recently concluded agreements indicate a shift away from this application practice towards either a 

negative-listing approach, or a hybrid of the two748 , that closely mirrors that of NAFTA. This is 

demonstrated by the CETA and EU-Japan agreements, which adopt a negative-listing approach for 

both services and investment establishment.749 Under this approach, the EU and its member states can 

schedule reservations against its disciplines on national treatment, market access and MFN in either an 

annex for existing measure or an annex for future non-conforming measures.750 Clearly, this represents 

an acceptance of the NAFTA’s negative-listing practice. As discussed in chapter 2, this practice can 

restrict policy space for public services to a greater degree than its counterpart, which heightens the 

importance of scheduled reservations.  

As considered in section 2.3.4, the choice of positive or negative-list application, particularly when based 

on the NAFTA model, is important for public services. Unlike the GATS, which has a specific 

framework for modifying or withdrawing commitments, the EU’s agreements which follow a 

comparable positive-list approach have no such framework for the adjustment of scheduled 

commitments. It appears therefore that those commitments are here to stay. At first glance, the EU’s 

shift to the NAFTA model’s negative-list approach suggests a remedy has been found. By including a 

scheduling structure based on Annexes I and II, of which the latter can be modified in a less conforming 

way, the EU does allow for flexibility, provided adequate reservations have been scheduled. However, 

the shift to this approach also implies a broadening of scope: the clear consequence of a negative-list 

approach is that all economic sectors not reserved are subject to an agreement’s disciplines. This is not 

the case for a positive-list agreement, the disciplines of which apply only to those sectors that have been 

specifically committed. Ultimately, the determinative factor will be what commitments and reservations 

have been scheduled. For public services, the EU has used two scheduling techniques. The first is its 

horizontal ‘public utilities’ exemption and the second is the specific commitments or schedules 

reservations made for the public service sectors of interest. These are separately examined in the 

following two subsections. 

                                                 
748  A hybrid as proposed in the EU-China bilateral investment treaty, see Commission, ‘Services and investment in EU trade 

deals: Using ‘positive’ and ‘negative’ lists’, (Trade Policy, April 2016), 5 
<http://trade.ec.europa.eu/doclib/docs/2016/april/tradoc_154427.pdf> accessed 2 July 2019.  

749  CETA, Articles 8.15 and 9.7; EU-Japan, Article 8.12 and 8.18. 

750  CETA, Articles 8.15(1)-(2) and 9.7(1)-(2); EU-Japan, Articles 8.12(1)-(2) and 8.18(1)-(2). 

http://trade.ec.europa.eu/doclib/docs/2016/april/tradoc_154427.pdf


 

 
136 

5.3.3. Horizontal ‘public utilities’ exemption  

In almost all of the agreements 751 , the EU has used the same horizontal public utilities in its 

establishment schedules.752 Where this arises in a positive-list agreement, it restricts the disciplines of 

national treatment and market access.753 This also means that it applies to the rules on temporary 

presence of natural persons for business purposes. Consequently, it restricts both modes 3 and 4 of 

supply. The exception is the EU-Chile agreement which schedules the exemption against only its market 

access obligation for mode 3 of services.754 Agreements following a negative-list approach, albeit for 

different reasons, also restrict only their market access obligation as it it relates to investments.755  

While not always the same, the public utilities exemption generally reads as follows: 

Economic activities considered as public utilities at a national or local level may be subject to public 

monopolies or to exclusive rights granted to private providers. 

Commonly756, this is supplemented with an explanatory footnote that reads:  

Given that public utilities often exist at sub-central level, detailed and exhaustive sector-specific listing 

is not practical. To facilitate comprehension, specific footnotes in this list of commitments will 

indicate in an illustrative and non-exhaustive way those sectors where public utilities play a major 

role.757 

Or alternatively:  

Public utilities exist in sectors such as scientific and technical consulting services, R&D services on 

social services and humanities, technical testing and analysis services, environmental services, health 

services, transport services and services auxiliary to all modes of transport. Exclusive rights on such 

                                                 
751  The public utilities exemption is not found in the EU-Mexico agreement. One can suspect the reason for this omission 

is that this agreement pre-dates the EU’s split of services and establishment rules.  

752  EC-CARIFORUM, Annex IV-A (Commercial Presence); EU-Central America, Annex X (Establishment); EU-Georgia, 
Annex XIV-A (Establishment); EU-Ukraine, Annex XVI-A (Establishment); EU-Korea, Annex 7-A-2 (Establishment); 
EU-Columbia, Peru and Ecuador, Annex VII-B (Establishment); EU-Vietnam, Appendix 8-A-2 (Investments); EU-
Singapore, Appendix 8-A-2 (Establishment). 

753  For the EU-Georgia and EU-Ukraine, the horizontal exemption also applies to the discipline of MFN. This is a 
consequence of the MFN and national being combined, see section 5.2.1.2 above.  

754  EU-Chile, Annex VII (Specific Commitments on Services). This is a direct replication of the EU’s GATS Schedule of 
Commitments, see European Communities and Member States, Schedule of Specific Commitments, GATS/SC/31, 15 
April 1994, 2. It should be recalled also the EU-Chile Agreement’s definition of services covers all four modes of supply 
and therefore encompasses commercial presence of service suppliers.  

755  CETA, Annex II (Investments); EU-Japan, Annex II (Investments).  

756  As always, not always: the EU-Ukraine, Annex XVI-A (Establishment), contains no such footnote.  

757  EC-CARIFORUM, Annex IV-A, Footnote 2; EU-Central America, Annex X, Footnote 169; EU-Korea, Annex 7-A-2, 
Footnote 6; EU-Columbia, Peru and Ecuador, Annex VII, Footnote 2; EU-Singapore, Annex 8-A-2, Footnote 1. 
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services are often granted to private operators, for instance operators with concessions from public 

authorities, subject to specific service obligations.758 

As the term public utilities has no definition in international trade or investment law, or EU law for that 

matter, the scope of this provision is not immediately clear.759 It is suggestive of the service or supply 

by network industries such as energy, water or transport. This is a point noted by the Commission who 

has previously equated it with EU’s own concept of SGEI.760 Implicit within the term’s definition is that 

designation as economic brings an activity within an agreement’s scope. Both the clause and its 

footnotes indicate that the determinative criterion for scope is whether the economic activity in question 

falls into a sector that can be considered a public utility. Considering the previous chapter’s discussion, 

it is possible to view the exemption bringing coherence to external frameworks’ establishment rules.  

The first supplementary footnote does little to flesh out which services are to be covered. It simply 

makes clear that non-exhaustive references will be made throughout the schedules. Where this is done, 

further footnotes indicate that public utilities are to be found in a wide range of sectors. An example is 

the EU-Korea agreement which contains a total of 27 further footnotes to indicate the sectors and 

aspects thereof to be covered by the exemption. These range from health and environmental services 

to many forms of transport. With regard to our two public service sectors, the majority of individual 

definitions of health and social services in establishment schedules are accompanied by a footnote 

explaining that the sector is covered by the public utilities exemption.761  This is not the case for 

education services. It therefore seems clear that healthcare services are to be covered by the public 

utilities exemption. Furthermore, the second footnote confirms this by providing a non-exhaustive list 

of sectors covered by the clause, which includes healthcare services but not education services. 

Guidance to the clause indicates that member states are free to define what they consider public utilities 

to be and to create monopolies through a single public provider or a private provider with exclusive 

rights in such sectors.762 The horizontal exemption allows for the creation of space to restrict the 

application of the establishment disciplines of national treatment and market access, but only for the 

                                                 
758  EU-Chile, Annex VII, Footnote 2; EU-Georgia, Annex XIV-A, Footnote 1; EU-Vietnam, Appendix 8-A-2, Footnote 6. 

While this same supplementary definition is adopted in CETA, Annex II, and the EU-Japan, Annex II, it is instead located 
within the text of the exemption itself.  

759  As noted in elsewhere: Austrian Federal Chamber of Labour, ‘Services of General Interest in Bilateral Free Trade 
Agreements’, (2011) AK Position Paper, 4 <http://www.s2bnetwork.org/wp-
content/uploads/2014/11/ak_publicservices_bilateralftas_reflectionpaper.pdf> accessed 4 July 2019. 

760  Commission, ‘Reflections Paper on Services of General Interest in Bilateral FTAs (Applicable to both Positive and 
Negative Lists)’ TRADE.B.1/SJ D(2011), 2. For a discussion of this concept, see discussion in section 3.2.3. 

761   EC-CARIFORUM, Annex IV-A (Establishment), Footnote 4; EU-Central America, Annex X (Establishment), Footnote 
4; EU-Korea, Annex 7-A-2 (Establishment), Footnote 59; EU-Columbia, Peru and Ecuador, Annex VII-B 
(Establishment), Footnote 4; EU-Singapore, Annex8-A-2 (Establishment), Scheduled Commitment 13, Footnote 1. 

762  Commission, above n 15.  

http://www.s2bnetwork.org/wp-content/uploads/2014/11/ak_publicservices_bilateralftas_reflectionpaper.pdf
http://www.s2bnetwork.org/wp-content/uploads/2014/11/ak_publicservices_bilateralftas_reflectionpaper.pdf
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creation of public or private monopolies. Notably, the clause restricts only the agreements’ 

establishment rules. This may reflect the EU’s awareness that these rules are more likely to affect typical 

public utilities or the creation thereof.763 

5.3.4. Specific reservations 

The second technique used by the EU is to make specific commitments or reservations for health and 

education services. As previously noted, a specific commitment refers to an economic sector that a trade 

agreement’s discipline will apply to. For the WTO, individual service sectors are defined according to a 

Service Sectoral Classification List764 prepared by the GATT Secretariat at the request of Uruguay Round 

participants.765 Each sector on the list is identified by reference to the UN’s Provisional Central Product 

Classification (‘CPC’).766 This is a comprehensive list of service sectors and sub-sectors that is commonly 

used by GATS members. Its purpose is to ensure cross-country comparability and consistency in 

specific commitment adoption.767 Although there is no legal obligation on the EU or its member states 

to adopt this classification system, it has done so consistently but in a tailored way.  

In its schedules for establishment and services, the EU has consistently defined its specific commitments 

for ‘Health and social services’ as applying to ‘only privately funded services’768, although there are some 

instances where it has not done so.769 The scheduled commitments specify that only certain healthcare 

services have been committed, namely: hospital services, ambulance services and residential health 

                                                 
763  UNCTAD, ‘Investor-state dispute settlement: review of developments in 2016’, (2017) IIA Issue Note: Issue 1, 3 

<https://unctad.org/en/PublicationsLibrary/diaepcb2017d1_en.pdf> accessed 4 July 2019.  

764   WTO Secretariat, ‘Services Sectoral Classification List’, (1991) Note by the WTO Secretariat MTN.GNS/W/120.  

765   Leroux, in Panizzon et al, above n 98, at 245. 

766    UN Department of International Economic and Social Affairs, ‘Provisional Central Product Classification’, (1991) 
Statistical Papers ST/ESA/STAT/SER.M/77. This was superseded in 2002 by the WTO’s version which remains based 
on the 1991 classification system.  

767    Rolf Weber and Mira Burri, Classification of Services in the Digital Economy (Springer, 2013), 17. 

768  EC-CARIFORUM, Annex IV-A (Commercial Presence), Scheduled Commitment 13 and Annex IV-B (Services), 
Scheduled Commitment 8; EU-Central America, Annex X (Establishment), Commitment 13 and Annex XI (Services), 
Scheduled Commitment 8; EU-Georgia, Annex XIV-A (Establishment) Reservation 8 and Annex XIV-B (Services), 
Scheduled Commitment 8; EU-Ukraine, Annex XVI-A (Establishment), Reservation: Health, Social and Education 
services and Annex XVI-B (Services), Scheduled Commitment 8; EU-Columbia, Peru and Ecuador, Annex VII-B 
(Establishment), Scheduled Commitment 13 and Annex VIII-B (Services), Scheduled Commitment 8; EU-Vietnam, 
Appendix 8-A-2 (Investments), Scheduled Commitment 13 and Appendix 8-A-1 (Services), Scheduled Commitment 8; 
EU-Singapore, Appendix 8-A-2 (Establishment), Scheduled Commitment 13 and Appendix 8-A-1 (Services), Scheduled 
Commitment 8. 

769  EU-Chile, Annex VII (Specific Commitments on Services), Scheduled Commitment 7; EU-Korea, Annex 7-A-2 
(Establishment), Scheduled Commitment 13 and Annex 7-A-1 (Services), Scheduled Commitment 8. While not included 
in the EU-Korea’s definition of ‘Health services and social services’, it is accompanied by the same commitment 
description found in other agreements that do contain the definition limitation.  

https://unctad.org/en/PublicationsLibrary/diaepcb2017d1_en.pdf
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services.770 Consequently, it is only when services are paid for privately in those sectors and sub-sectors 

that the establishment and services disciplines, national treatment and market access, will apply. Those 

considered publicly-funded are free to contravene these disciplines. In its establishment schedules, the 

scheduled commitments appears with a description that reads ‘[p]articipation of private operators in the 

health and social network is subject to concession.’771 This is further followed by the statement that 

‘[e]conomic needs tests may apply’ and may include the ‘number of and impact on existing 

establishments, transport infrastructure, population density, geographic spread, and creation of new 

employment.’ By locating this additional description in its establishment schedules, the EU is intending 

to allow member states to make the market access of foreign healthcare providers conditional upon 

economic needs tests. Given the discussion earlier in section 2.3.2, this is an important development.  

The EU adopts the same definitional limitation for services and establishment with regard to its 

scheduled commitment for ‘Education services’772, although it should be noted that commitments in 

education services have not always been made.773 Its commitments outline that only specific sub-sectors 

of education are to be covered, namely: primary, secondary, higher, adult and other education services.774 

Again, in these sectors the EU’s trade disciplines apply only to those activities paid for privately. 

Additionally, its establishment scheduled is accompanied by the description that ‘[p]articipation of 

private operators in the education network is subject to concession.’775 

                                                 
770  Each of these is given a classification number which refers to a description found in the CPC. For instance, ‘Hospital 

services’ is given the classification CPC 9311 which refers to: ‘services delivered under the direction of medical doctors 
chiefly to inpatients, aimed at curing, restoring and/or maintaining the health of a patient. These services comprise 
medical, pharmaceutical and paramedical services, nursing services and laboratory and technical services, including 
radiological and anaesthesiological services, etc.’ 

771  EC-CARIFORUM, Annex IV-A (Commercial Presence), Scheduled Commitment 13-A; EU-Central America, Annex X 
(Establishment), Scheduled Commitment 13-A: Hospital Services; EU-Korea, Annex 7-A-2 (Establishment), Scheduled 
Commitment 13-A: Hospital Services; EU-Columbia, Peru and Ecuador, Annex VII-B (Establishment), Schedules 
Commitment 13: Hospital Services; EU-Vietnam, Appendix 8-A-2 (Investments), Scheduled Commitment 13 and 
Appendix 8-A-1 (Services); EU-Singapore, Appendix 8-A-2 (Establishment), Scheduled Commitment 13.  

772  EU-Chile, Annex VII (Specific Commitments on Services), Scheduled Commitment 5; EC-CARIFORUM, Annex IV-A 
(Commercial Presence), Scheduled Commitment 10 and Annex IV-B (Services), Scheduled Commitment 5; EU-Central 
America, Annex X (Establishment), Scheduled Commitment 10 and Annex XI (Services), Scheduled Commitment 5; 
EU-Georgia, Annex XIV-A (Establishment), Reservation 8 and Annex XIV-B (Services), Scheduled Commitment 5; EU-
Ukraine, Annex XVI-A (Establishment), Reservation: Health, Social and Education services and Annex XVI-B (Services), 
Scheduled Commitment 5; EU-Korea, Annex 7-A-2 (Establishment), Scheduled Commitment 10 and Annex 7-A-1 
(Services), Scheduled Commitment 5; EU-Columbia, Peru and Ecuador, Annex VII-B (Establishment), Scheduled 
Commitment 10,  and Annex VIII-B (Services), Scheduled Commitment 5; EU-Vietnam, Appendix 8-A-2 (Investments), 
Scheduled Commitment 10 and Appendix 8-A-1 (Services), Scheduled Commitment 5; EU-Singapore, Appendix 8-A-2 
(Establishment), Scheduled Commitment 10 and Appendix 8-A-1 (Services), Scheduled Commitment 5. 

773   Some agreements simply do not make any commitments in education services, such as the EU-Chile and EU-Mexico 
agreements.  

774  As was the case with the healthcare services, each of the sub-sectors are accompanied by a CPC classification code.  

775  EC-CARIFORUM, Annex IV-A (Commercial Presence), Scheduled Commitment 10-A; EU-Central America, Annex X 
(Establishment), Scheduled Commitment 10-A; EU-Korea, Annex 7-A-2 (Establishment), Scheduled Commitment 10-
A; EU-Columbia, Peru and Ecuador, Annex VII-B (Establishment), Scheduled Commitment 10-A; EU-Vietnam, 
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At first glance, use of this technique suggests that all publicly-funded services in these sectors are outwith 

the application of the core disciplines for both services and establishment. However, there are 

limitations to this approach. It has been criticised elsewhere on the basis that it is unclear whether this 

would exempt services with partial public funding or only those that are 100% or predominantly publicly 

funded.776 A similar problem has been identified with the internal public-private distinction drawn 

internally in relation to education services.777 A further criticism is that such definitional limitations are 

not used in the EU’s separate MFN annexes, when used.778 The EU’s argues this allows member states 

the space to regulate certain services in whatever way they choose, even if it means treating EU suppliers 

or investors differently from foreign-based providers.779 It is therefore a potent carveout. It is also telling 

from a coherency perspective. Although done at the application stage, the public-private distinction 

made here aligns with the internal distinction drawn in relation to education services. 

The two EU agreements following a negative-list approach also adopt this scheduling practice but 

provide significantly more detail. Annex I of either agreement states relatively little of relevance and is 

primarily used by individual member states to record existing reservations. There is however one 

exception. In relation to both healthcare and education services, CETA states that any member state 

‘when selling or disposing of its equity interests in, or the assets of, an existing state enterprise or an 

existing governmental entity providing health, social or education services, may prohibit or impose 

limitations on the ownership of such interests or assets, and on the ability of owners of such interests 

and assets to control any resulting enterprise.’780 This reservation restricts its national treatment and 

market access investment disciplines and represents an authorised restriction on capital movements. 

The agreements’ Annex II practice is more significant. A reservation of three parts is made ‘Health 

services – hospital, ambulance, residential health services’, which comprises: 

                                                 
Appendix 8-A-2 (Investments), Scheduled Commitment 10-A; EU-Singapore, Appendix 8-A-2 (Establishment), 
Scheduled Commitment 10. 

776   Markus Krajewski, ‘Public Services Exemptions in EU Free Trade and Investments Agreements’, in Krajewski, above n 
19, at 264. 

777  Discussed in section 4.4.2 above.  

778  At the EU-level, next to nothing is said in its various annexes for MFN. Some agreements take the approach of limiting 
their MFN discipline by reference to the EU’s List of Article II (MFN) Exemptions for the GATS, see EU-
CARIFORUM, Article 79(3)(c), which does not address either health or education services. For agreement where the EU 
has a distinct MFN annex, it simply does not address either types of service, see EU-Korea, Annex 7-C. This has not, 
however, prevented its member states from listing reservations in these section. For example, Cyprus has listed an 
exemption in ‘Human health services’ allowing more more favourable treatment to be given to health service providers 
from selected countries with which bilateral agreements have been signed or will be signed in the future, see EU-Korea, 
Annex 7-C, Exemption 29.  

779   Commission, above n 15. 

780  CETA, Annex I: Health, social and education services, 274.  
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(a) The first restricts the investment disciplines of market access and national treatment for ‘all health 

services which receive public funding or State support in any form, and are therefore not considered 

to be privately funded.’ Additionally, ‘all privately funded health services, other than privately funded 

hospital, ambulance, and residential health facilities services other than hospital services…may be 

subject to concession on a non-discriminatory basis.’ It makes clear that an economic needs test 

may apply, whose criteria may include: number of and impact on existing establishments, transport 

infrastructure, population density, geographic spread and creation of new employment. Finally, it is 

explained that the reservation does not apply to the supply of all health-related professional services, 

including medical doctors, dentists, midwives, nurses, physiotherapists, paramedics, and 

psychologists, which are covered by other reservations.’781 

(b) The second limits the services disciplines of market access and national treatment in relation to 

‘Health and social services’. Except for Hungary, this allows for the EU or its member states to   

require ‘establishment or physical presence in its territory of suppliers…of health services from 

outside their territory. As with the first part, this reservation does not apply to supply of services of 

all health-related professions.782 

(c) The final part is a reservation for ‘Social services, including pension insurance’ that applies to market 

access and national treatment investment disciplines. These disciplines are restricted from applying 

to ‘all social services which receive public funding or State support in any form, and are therefore 

not considered to be privately funded, and activities or services forming part of a public retirement 

plan or statutory system of social security.’ Further, the participation of private operators in the 

privately funded social network may be subject to concession on a non-discriminatory basis, 

including an economic needs test based on: the number of and impact on existing establishments, 

transport infrastructure, population density, geographic spread, and creation of new employment.783 

The CETA also contains a reservation for its services’ market access discipline that applies to health-

related professional services.784 It allows for the supply of such professional services, as defined above, 

to be made subject to residency or provided only by natural persons physically present in the territory 

of the EU.785 Similarly, the EU-Japan contains a reservation for health-related professional services.786 

This applies to its the national treatment and market access disciplines of investment liberalisation and 

                                                 
781  CETA, Annex II: Health services and social services, 132; EU-Japan, Annex II, Reservation 17(a).  

782  CETA, Annex II: Health services and social services, 133; EU-Japan, Annex II, Reservation 17(b).  

783  CETA, Annex II: Social services, including pension insurance, 133; EU-Japan, Annex II, Reservation 17(c).  

784  CETA, Annex II: Health-related professional services, 133; 

785  It should be noted that the descriptions of this reservation made clear that it does not apply to Belgium, Finland, 
Netherlands or Sweden. 

786  EU-Japan, Annex II, Reservation No.3.  
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trade in services. It reserves to the EU ‘the right to adopt or maintain any measure with respect to the 

following: (a) Medical and dental services; services provided by midwives, nurses, physiotherapists, 

psychologists and paramedical personnel.’ 

In comparison, the Annex II reservations for education services appear quite brief. These resemble 

more similarly those identified in the positive-list agreements. Both agreements contain wide-ranging 

reservations that apply to the market access and national treatment disciplines of their investment and 

services chapters.787 This states that the EU ‘reserves the right to adopt or maintain any measure with 

respect to…[a]ll educational services which receive public funding or State support in any form, and are 

therefore not considered to be privately funded.’ Furthermore, where the supply of privately funded 

education services by a foreign provider is permitted, participation of private operators in the education 

system may be subject to concession allocated on a non-discriminatory basis. 

5.3.5.  Preliminary assessment  

There is a strong theme to the above discussion which is similar in nature to that of the previous section. 

Once again, the EU’s agreements have used the tools available in a unique way to take account of its 

public services obligation. Demonstrative are its use of particular scheduled commitments and 

reservations to limit the application of its national treatment and market access disciplines. Within its 

schedules, two techniques are used: a horizontal public utilities exemption, effective only for its 

establishment rules, and particular reservations aimed at education and healthcare services, which 

concern both services and establishment. As more recent agreements move to a negative-list scheduling 

approach that resembles the NAFTA, the latter of these techniques has increased significantly in detail. 

Nevertheless, the main theme remains of the EU taking a selective approach to the international trade 

and investment toolkit. There is one caveat: its particular investment disciplines. Unlike its trade 

counterparts, these are not made conditional and therefore the discussed scheduling techniques do not 

affect their application. This is perhaps unsurprising given the use of schedules is a feature of 

international trade law. Again, this fits with the overall theme of the EU choosing to accept the main 

features of trade and investment law and tailor them accordingly. It also explains the previous section’s 

observation that the EU has tailored the text of its investment disciplines, as they relate to public 

services, to a greater extent that its trade disciplines. Given there are no schedules through which to 

limit their application, the EU has instead chosen to revise their wording. 

 

 

                                                 
787  CETA, Annex II: Education Services; EU-Japan, Annex II, Reservation 14.  
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5.4.    An internal overview   

So far, this chapter’s focus has been the form and application of EU’s external disciplines. It now takes 

an inward turn. It is plain that external and internal disciplines differ markedly in terms of their structural 

form. Unlike the multiple disciplines surveyed above, each internal market freedom contains a single 

prohibition: ‘restrictions on the [insert freedom]…shall be prohibited’.788 The two also differ in terms of 

their application. At first glance, the internal freedoms (or disciplines) suggest they are concerned only 

with discrimination. Over time, however, their breadth has been broadened through interpretation by 

the CJEU. This section recounts this development. 

5.4.1. From discrimination to market access 

Initially, the Court interpreted freedom of services as prohibiting direct and indirect discrimination on 

the grounds of nationality.789 Direct discrimination concerns treatment that is less favourable on the basis 

of nationality or that the provider is established in another Member State.790 Indirect discrimination oc-

curs where a rule does not, on its face, discriminate but whose application disadvantages foreign enti-

ties.791 In the words of the Court, ‘discrimination can arise only through the application of different rules 

to comparable situations or the application of the same rule to different situations.’792 This articulation 

bears some similarity to the external’s national treatment obligation. As is the case there, both formally 

identical and different treatment are capable of constituting a restriction of the freedom.793 

A broadening was signalled in Säger.794 The case arose in the context of a German law that stipulated 

patent renewal services may only be provided by patent agents and lawyers. The Court went beyond the 

previous discrimination dichotomy by finding that freedom of services requires the abolition of any re-

striction, even if non-discriminatory, where it is liable to prohibit or impede the activities of a service 

                                                 
788  TFEU, Articles 49, 56 and 63(1). 

789  Early examples can be found in Cases: C-13/76 Dona v. Mantero [1976] ECR I-1333, ECLI:EU:C:1976:115, para 9; C-
110/78 Ministère public and Others v. Van Wesemael [1979] ECR I-35, ECLI:EU:C:1979:8, para 27; and, Webb, above n 545, 
at para 14.  

790  Defined as such early in the caselaw, see Cases: C-288/89 Stichting Collectieve Antennevoorziening Gouda and others v. Commis-
sariaat voor de Media [1991] ECR I-4007, ECLI:EU:C:1991:323, para 10; Commission v. France, above n 553, at para 12; 
Commission v. Italy, above n 553, at para 15; and, Commission v. Greece, above n 553, at para 16. 

791  Cases C-270/83 Commission v. France [1986] ECR 273, ECLI:EU:C:1986:37, para 18 and C-330/91 The Queen v. Inland 
Revenue Commissioners, ex parte Commerzbank AG [1993] ECR I-4017, ECLI:EU:C:1993:303, para 15.  

792  Case C-390/96 Lease Plan [1998] ECR I-2553, ECLI:EU:C:1998:206, para 34.  

793  The CJEU has somewhat circularly described this as ‘discrimination can arise only through the application of different 
rules to comparable situations or the application of the same rule to different situations’. 

794 Case C-76/90 Manfred Säger v. Dennemeyer & Co. Ltd [1991] ECR I-4221, ECLI:EU:C:1991:331.  
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provider established in another member state.795 This was developed further in Alpine Investments, where 

the issue was a Dutch measure prohibiting cold-calling by the financial service companies both in and 

outside the Netherlands.796 The Court rejected Dutch and British arguments that the rule was outside the 

Treaties’ scope because it affected only the way in which services were offered.797 Instead, it held that 

although the rule was not discriminatory, it ‘directly affects access to the markets in services in other 

Member States and is thus capable of hindering intra-Union trade in services.’798  

This standard has been subsequently expanded to its other freedoms: ‘national measures liable to hinder or 

make less attractive the exercise of fundamental freedoms guaranteed by the Treaty’ require to be justified.799 

This discussion showcases an interesting development in the application of the internal frameworks's 

disciplines. Early on, the prohibition was interpreted in a narrow manner that is comparable to that of 

the external framework’s national treatment discipline. What we see later is this has been expanded to 

include restrictions on market access. That said, one should be careful when drawing comparisons with 

the external framework’s market access discipline. The external discipline is much narrower as it prohibits 

specific types of limitation. This is very different to the internal framework’s fluid standard that stems 

from a broadening of its prohibition on discrimination. Consequently, the two ask very different ques-

tions. The former asks only if a country has imposed one of the listed limitations. In contrast, the latter 

asks whether a country’s restriction has the effect of liable hinder intra-EU trade (which may be reduced 

market access). While the former focuses on the form of the measure, the latter in concerned only by its 

effect and, consequently, is given a wider remit.  

5.4.2. Onwards to ‘restrictions’ and ‘obstacles’ 

The Court has since gone further in the context of establishment. Leaving to one side the primary-sec-

ondary establishment dichotomy, it has moved on to ask whether there has been interference with the 

freedom.800 This approach can be traced to Centros, a case concerning the ability of Danish nationals to 

                                                 
795  Ibid, para 12. For analysis in depth, see Wulf-Henning Roth, 'Case C-76/90, Manfred Säger v. Dennemeyer & Co. 

 Ltd., Judgment of 25 July 1991’, (1993) 30(1) Common Market Law Review 145. 

796  Case C-384/93 Alpine Investments v. Minister van Financiën [1995] ECR I-1141, ECLI:EU:C:1995:126. 

797  Ibid, paras 33-34.  

798  Ibid, para 35 and 38. For a detailed overview of the case and the Court’s reasoning, see Gert Straetmans, ‘Alpine Invest-
ments v. Minister van Financiën (Minister for Finance) (C-384/93)’, (1995) 2(1) Columbia Journal of European Law 154. 

799  Gebhard, above n 546, at para 37 (emphasis added). An early indication of this direction of travel is found in Säger, above 
n 794, at para 12. Subsequently repeated in Cases: C-98/14 Burlington Hungary and Others [2015] (Unpublished), 
ECLI:EU:C:2015:386, para 35; C-255/04 Commission v. France [2006] ECR I-5251, ECLI:EU:C:2006:401, para 37; C-
58/98 Corsten [2000] ECR I-7919, ECLI:EU:C:2000:527, para 33; C-222/95 Parodi [1997] ECR I-3899, 
ECLI:EU:C:1997:345, para 18; C-398/95 SETTG [1997] ECR I-3091, ECLI:EU:C:1997:282, para 16. 

800  Catherine Barnard, The Substantive Law of the EU: The Four Freedoms (Oxford University Press, 2016), 388.  
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incorporate their company in the UK, without carrying out any business there, for the purpose of oper-

ating their company in Denmark through a ‘branch’ thereby avoiding Danish rules on minimum capital-

isation.801 Despite Danish protestations that this was fraud and endangered creditors, the CJEU held that 

the Danish nationals’ scheme was permissible under the right to freedom of establishment as guaranteed 

by the Article 49 TFEU.802 This ruling prompted commentators to predict the coming of a Delaware-

effect in EU law.803 Nevertheless, the CJEU repeated its holding in Inspire Art, which involved Dutch 

rules on minimum capital requirements and director’s liability that sought to prevent the circumvention 

of Dutch company law by established foreign companies.804 Going further, the CJEU found the rules 

had ‘the effect of impeding the exercise by those companies of the freedom of establishment’ and the 

reasons why a company was formed were irrelevant.805 

A further example of this expansion is the SEVIC judgment.806 This concerned the rejection to register 

a merger by acquisition of a Luxembourg company (Security Vision SA) by the German company (SE-

VIC AG). The competent district court rejected the registration in the national commercial register be-

cause it only allowed mergers by legal entities established in Germany.807 Following the Advocate Gen-

eral, the Court made the broad finding that establishment ‘covers all measures which permit or even 

facilitate access to another Member State and the pursuit of an economic activity in that State by allowing 

persons concerned to participate in the economic life of the country effectively and under the same 

conditions as national operators.’808 While possible to justify such a measure, a general refusal to register 

a cross-border merger such as that in issue was held to be disproportionate.809 A controversial example 

of this expansion is found in Viking.810 Here, there was a dispute involving a Finnish ferry operator (Vi-

king) and the Finnish Seamen’s Union over the former’s decision to reflag its vessel as Estonian. This 

would allow Viking to enter into a new collective agreement and cut costs.811 With the assistance of the 

                                                 
801  Case C-212/97 Centros Ltd v. Erhvervs- og Selskabsstyrelsen [1999] ECR I-1459, ECLI:EU:C:1999:126. 

802  Ibid, paras 30-38.  

803  Catherine Holst, ‘European company law after Centros: Is the EU on road to Delaware?’, (2002) 8 Columbia Journal of 
European Law 323. Although some have doubted the likelihood of this materialising, see Mathias Siems, ‘Convergence, 
competition, Centros and conflicts: European company law in the 21st century’, (2002) 27(1) European Law Review 47.    

804  Case C-167/01 Inspire Art [2003] ECR I-10155, ECLI:EU:C:2003:512.  

805  Ibid, paras 101 and 103.   

806  Case C-411/03 SEVIC Systems [2005] ECR I-10825, ECLI:EU:C:2005:762.  

807  A detailed overview of the case facts is provided in Mathias Siems, ‘SEVIC: Beyond Cross-Borders Mergers’, (2007) 8 
European Business Organization Review 307.  

808  SEVIC, above n 806, at para 18 together with the Opinion of Advocate General Tizzano, para 30.  

809  Ibid, paras 28-30. 

810  Viking, above n 4. 

811  Nikolett Hős, ‘The Principle of Proportionality in the Viking and Laval Cases: An Appropriate Standard of Judicial Re-
view?’, (2009) EUI Working Papers LAW/2009/06, 7.  
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International Transport Workers’ Federation, a series of collective of actions were threatened to thwart 

Viking’s efforts. By way of the English Court of Appeal, the CJEU was asked a series of questions re-

garding the extent to which collective action was subject to Union law. It held that the proposed strike 

action was ‘liable to deter [Viking] from exercising freedom of establishment’ and therefore a restriction 

contrary to Article 49 TFEU.812  

In subsequent case law, the Court can be seen to go further by using the language of ‘obstacles’813 or 

‘more difficult’814 to free movement.815 Examples of further restrictions include authorisation require-

ments, rules restricting the number of establishments in a particular area, residence requirements, condi-

tions relating to maximum/minimum staffing levels and rules setting compulsory minimum fees.816 Oc-

casionally, the Court will substitute ‘restriction’ for ‘hindrance’.817 The consequence of this broadening is 

the relevant enquiry is not whether national service providers are treated better. Instead it is what impact 

the measure in question has on the foreign service-provider.818 This is evidently a much deeper investi-

gation than that which occurs externally. 

5.4.3. Freedom of capital 

Although distinct, the development of the free movement of capital has reached a point comparable to 

that of services and establishment. This is unsurprising considering the fact that Article 63 TFEU pro-

hibits restrictions on capital movements without reference to discrimination. In its Golden Shares series of 

cases, the CJEU stated ‘the prohibition laid down in Article [63 TFEU] goes beyond the mere elimination 

of unequal treatment, on grounds of nationality, as between operators on the financial market.’819 Con-

sequently, the fact that a measure applies without distinction on the grounds of nationality does not bring 

it outside the scope of Article 63 TFEU. As regards specific restrictions, both total bans820 and prior 

                                                 
812  Viking, above n 4, at para 55. This ruling (along with its sister case of Laval, above n 4) has received extensive coverage 

not least because it reveals the ‘uneasy relationship’ between the TFEU’s economic freedoms and the right to take col-
lective action, see Mark Freedland and Jeremias Prassl, ‘Viking, Laval and Beyond: An Introduction’, in Mark Freedland 
and Jeremias Prassl (eds.), EU Law in the Member States: Viking, Laval and Beyond (Hart Publishing, 2014), 3-4.  

813  Case C-224/97 Ciola [1999] ECR I-2517, ECLI:EU:C:1999:212, para 11. 

814  Case C-422/01 Skandia and Ramstedt [2003] I-6817, ECLI:EU:C:2003:380, para 26.  

815  The high-water mark of this approach can be found in AGET Iraklis, above n 354, at para 56-57, in which national 
legislation limiting the imposition of collective redundancies was found to render the national market (Greece) less 
attractive and therefore constitute a serious obstacle to the freedom of establishment.  

816  Barnard with Snell, above n 518, at 421-422. 

817  Case C-518/06 Commission v. Italy [2009] ECR I-3491, ECLI:EU:C:2009:270, para 64.  

818  Barnard, above n 785, at 417.  

819  Commission v. Portugal, above. 597, at para 44; C-483/99 Commission v. France [2002] ECR I-4781, ECLI:EU:C:2002:327, 
para 40; and, Commission v. United Kingdom, above n 580, at para 43. 

820  Case C-478/98 Commission v. Belgium [2000] ECR I-7587, ECLI:EU:C:2000:497, para 27.  
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authorisation systems821 will constitute a restriction of the free movement of capital. The CJEU has given 

more general guidance as to when a certain measure will constitute a restriction, specifically where they: 

(1) discourage the purchase of immovable property situated in the member state concerned; or, (2) hinder 

the transference of such property to another person by a resident of a member state.822 This discourage-

ment or hindrance approach has become the principal basis on which the Court identifies restrictions. 

Thus, it has since stated measures that have the effect of dissuading nationals of a member state from 

investing their capital in companies of another member states or constitute an obstacle to the raising of 

capital or makes shares less attractive will constitute a restriction.823 It has also been confirmed that no de 

minimis rule exists for the free movement of capital.824 The CJEU has expanded this further to catch 

restrictions whose effect is liable to deter investors from other member states.825 

5.4.4. Preliminary assessment  

The above discussion has described the increasing effectiveness of the EU’s internal disciplines in chal-

lenging national rules that interfere with free movement.826 Fundamental to the expansion in application 

has been the role of the CJEU’s jurisprudence. It is clear that the EU’s rules can reach deeply into national 

legal systems. In comparison to their external comparators, it has been shown that the internal prohibi-

tions, found in each of the market freedoms, set a low threshold for infringement and will be applied in 

a way that covers both pre and post-market entry discrimination. The following section considers the 

public service effects of either framework. It introduces the many instances of public services and internal 

market conflict and thereafter considers them from an external perspective. 

 

5.5.  Public services effect  

5.5.1. Cross-border healthcare services 

In its patient-mobility cases, introduced in section 4.4.1, the CJEU had the opportunity to consider the 

application of its internal freedoms to national healthcare measures. These cases have tended to focus on 

                                                 
821  Case C-519/99 Lassacher and Schäfer [2002], ECLI:EU:C:2002:135, para 32.  

822  Case C-364/01 The heirs of H. Barbier v. Inspecteur van de Belastingdienst Particulieren/Ondernemingen buitenland te Heerlen [2003] 
ECR I-15013, ECLI:EU:C:2003:665, para 62.  

823  Case C-35/98 Staatssecretaris van Financiën v. B.G.M. Verkooijen [2000] ECR I-4071, ECLI:EU:C:2000:294, para 35. See 
also, Commission v. Portugal, above n 597, at para 45.  

824  Case C-233/09 Gerhard Dijkman and Maria Dijkman-Lavaleije v. Belgische Staat [2010] ECR I-6649, ECLI:EU:C:2010:397, 
para 42. 

825  Case C-112/05 Commission v. Germany [2007] ECR I-8995, ECLI:EU:C:2007:623, para 52. 

826  Barnard with Snell, above n 518, at 422.  



 

 
148 

the issue of prior authorisation for the reimbursement of treatment received in another member state. 

Over time, cases have arisen for reimbursement refusals by: a Luxembourg health insurance fund for the 

orthodontic treatment of an individual’s daughter received in Germany827; a Belgian health insurer for 

hospital treatment procured in France for bilateral gonarthrosis.828; Dutch sickness insurance schemes 

for hospital treatment secured abroad for Parkinsons at a specialist clinic in Germany and neuro-stimu-

lation therapy in Austria829; different Dutch sickness schemes for German dental treatment and an ar-

throscopy carried out by a Belgian hospital830; and, the British NHS for osteoarthritis and hip replacement 

surgery obtained in France.831  

In each case, the Court was faced with a national measure that made the reimbursement of cross-border 

consumption of services conditional on prior authorisation. Many of the healthcare systems and their 

underlying principles can be described as either a Bismarckian or Beveridgian public healthcare system, 

addressed previously in section 2.4. In determining whether these measure constituted a prohibited re-

striction, the CJEU was unperturbed by the system of healthcare involved. Ignoring the entity itself, the 

Court outlined the appropriate test was whether the national rules had the effect of making the provision 

of services between member states more difficult than the provision of services purely within one member 

state.832 While not precluding the cross-border procurement of healthcare services, the national rules 

could deter or prevent individuals from approaching providers of medical services established in another 

member state.833 In a similar case involving a prior authorisation denial by a French sickness insurance 

fund, the Court asked a slightly different question: does the system of prior authorisation deter or prevent 

insured persons from approaching providers of medical services established in member states other than 

the state of insurance?834 While answered in the affirmative, this enquiry entails a higher threshold for 

infringement.835 

From an external perspective, these cases are very much a mode 2 (consumption abroad) services prob-

lem. The focus of mode 2 is the consumer or firm buying the services and a patient-mobility case, such 

                                                 
827  Kohll, above n 613, at paras 2-3.   

828  Vanbraekel, above n 624, at para 2. During the proceedings the claimant, Ms Descamps, died with her heirs, Mr Vanbraekel 
and her six children, pursuing the action further. For further consideration of the facts, see Antonio Segura Serrano, 
‘Improvements in Cross-Border Access to Health Care within the European Union’, (2002) 43 Harvard International Law 
Journal 553, 556-557. 

829  Smits and Peerbooms, above n 528, at paras 25-29.  

830  Müller-Fauré, above n 632, at paras 22-26.  

831  Watts, above n 633, at paras 24-32.  

832  Kohll, above n 613, at para 33; Vanbraekel, above n 624, at para 44; Smits and Peerbooms, above n 528, at paras 63-69; Müller-
Fauré, above n 632, at paras 42-44; Watts, para 98.  

833  Kohll, para 35; Vanbraekel, para 45; Smits and Peerbooms, para 69; Müller-Fauré, para 44; Watts, para 98. 
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as those above, would in principle be covered. A possible scenario is a Spanish national going to Canada 

to receive hospital treatment for a torn anterior cruciate ligament. Would a national requirement of prior 

authorisation before treatment reimbursement infringe one of EU’s external services discipline? Its mar-

ket access discipline is unlikely to apply as it prohibits limitations only on the numbers of services or 

service-suppliers or their total value. A prior authorisation measure does not impose any such form of 

limitation and so does not fit the bill. Neither does its MFN discipline (used only sparingly in the EU’s 

services rules) whose relevance would arise in narrow circumstances only: where the EU or member state 

imposed a prior authorisation requirements on health services in some third-countries, Canada in our 

case, but not others, such as Vietnam or Singapore. Under such a scenario, MFN would allow Canadian 

service-suppliers to claim the same favourable treatment as the other, provided no exemption or reser-

vations had been listed.  

It is then national treatment that is of greater relevance, the application of which rests on two criteria: (a) 

likeness and (b) less favourable treatment. Unlike the CJEU, who gives only passing attention to the 

comparability of services and services providers836, the first of these is of crucial important for the disci-

pline’s application. Although poorly defined in the context of services, a positive determination of like-

ness requires comparability between the national and foreign service or service-provider.837 This requires 

an examination, on the facts, of the characteristics of the service, its classification and description in the 

CPC and an analysis of consumer preferences.838 Moreover, where service suppliers provide the same 

services they will be considered alike.839 In recent agreements, the EU seems to have broadened the con-

cept of likeness by requiring services and service-providers be in like situations. Returning to our example, 

the correct comparison would appear to be between the Canadian and Spanish suppliers of hospital 

services, which on face value would be like and treated as such by service consumers. Should this be 

evidenced, the follow-up question is whether a prior authorisation requirement treats Canadian health 

suppliers less favourably than like Spanish suppliers. The answer is surely yes.  The requirement of prior 

authorisation for foreign service-providers only but not domestic ones constitutes formally different 

treatment and a competitive disadvantage, which is not an inherent consequence of its foreign character.  

                                                 
836  Joost Pauwelyn, ‘Comment: The unbearable lightness of likeness’, in Panizzon et al, above n 98, at 360.  

837  For a discussion of the difficulties in conducting an analysis of ‘likeness’ for services, see Mireille Cossy, ‘Determining 
"likeness" under the GATS: Squaring the circle?’, World Trade Organization: Economic Research and Statistics Division, 
(2006) Staff Working Paper ERSD-2006-08. 

838  As suggested in European Communities — Regime for the Importation, Sale and Distribution of Bananas, Panel Report, 22 May 
1997, WT/DS27/R/USA, para 7.322; For discussion, see UNCTAD, Dispute Settlement: World Trade Organization: GATS 
(United Nations, 2003), 15-17. Also see Neille Munin, Legal Guide to GATS (Kluwer Law International, 2010), 122-124. 

839  European Communities - Regime, above n 823; Canada — Certain Measures Affecting the Automotive Industry, Panel Report, 11 
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In application terms, this would be the end of the internal story but not so for the external framework. 

It is still necessary to consider the EU’s scheduling practices. Its public utilities exemption is not relevant 

relevant as it applies only to establishment rules. The scheduling definitions therefore assume importance. 

As noted above, in agreements following a positive-list scheduling approach, the EU’s national treatment 

discipline will not apply to publicly-funded services or service-suppliers of hospital, ambulance and resi-

dential health services. This covers both supply (mode 1) and consumption (mode 2). Accordingly, a 

prior authorisation restriction for hospital services would not constitute a breach of national treatment if 

it was publicly-funded. Thus, if responsibility for payment of the operation rests with a Spanish publicly-

funded body, imposition of such a restriction would not result in a national treatment infringement. 

However, in our hypothetical situation the operation is to be provided by a Canadian hospital. The con-

ditions of this service supply would be governed by CETA which is a negative-list agreement. As noted 

above, its scheduled reservation for services preserves only the right to require the residency or physical 

presence of healthcare providers. It does not reserve the right to impose conditions on the consumption 

of foreign health services. A prior authorisation requirement in such a scenario would then result in a 

national treatment breach.  

5.5.2.  Cross-border education services 

Internally, due to the more limited interpretation given to ‘economic activity’, the issue of cross-border 

consumption of education services has not arisen to the same extent as in healthcare services. That said, 

there are two relevant cases, both of which concern a national measure that allowed tax relief for school 

fees obtained in Germany but not another member state.840 Typically, only short shrift was given to the 

question of likeness; the relevant comparison being school fees paid to a private school situated in an-

other member state and school fees paid to German private schools.841 Notably, in the second case, the 

Court was persuaded by the Commission’s arguments that both ‘passive’, consumption abroad by the 

consumer, and ‘active’, the ability of provider to confer the services, aspects of the freedom of services 

had been hindered.842 On the question of discrimination, the two cases set a low threshold for infringe-

ment: whether the national rule has the effect of making the provision of services between member states 

more difficult than the provision of services purely within a member state.843 The German measure was 

                                                 
840  Schwarz, above n 652, and Commission v. Germany, above n 639. Both were introduced in section 4.4.2. 

841  Schwarz, para 65; Commission v. Germany, para 65. 

842  Commission v. Germany, paras 39-40 and 65.  

843  Schwarz, para 67; Commission v. Germany, para 81. 
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confirmed to have such effect because it deterred the consumption abroad of services together with 

offering of those services.844  

Viewed from an external perspective, again it appears we are dealing with a mode 2 breach of national 

treatment. A comparable hypothetical is a Finnish law student being denied financial support for a sum-

mer school course at a Japanese university, such as a maintenance grant, which would be available for 

summer courses in Finland and other EU member states.845 The above statements regarding likeness are 

relevant here; provided the summer courses were of similar content and treated as the same by service 

consumers, a finding of likeness would be probable. In the above internal cases, at least in the second 

one, the CJEU suggested a broad approach would be taken to discrimination. This is signalled by the fact 

that both the service consumer’s and service-provider’s perspective are considered relevant. Externally, 

this is unlikely to be the case. In assessing discrimination for mode 2, a Panel would be concerned with 

the service consumer’s ability to consume a service, in our example the summer school teaching. The 

scope of mode 2 is to prevent the imposition of restrictive measures on consumers in other members, 

which in our example is Finnish students in Japan.846  In education services, mode 2 restrictions may be 

direct (immigration controls) or indirect (obstacles to domestic accreditation).847 Provided Finland had 

taken mode 2 commitments, its denial of a maintenance grant, otherwise freely available, could constitute 

an indirect restriction.  

Assuming mode 2 is engaged, a finding of discrimination would likely ensue in our hypothetical. It is 

evident that the consumption of foreign education services is treated less favourably than both Finnish 

and other foreign equivalents. The role of the EU’s scheduling may change things. Its commitments 

cover both ‘Adult education’ and ‘Other education services’848 which would include the Japanese educa-

tion services in question. It will be recalled that in both its positive and negative list agreements the EU 

has scheduled broad reservations for publicly-funded education services. Accordingly, only privately 

funded education services are to be covered. On its face, this suggests that if the Japanese university in 

question was a publicly-funded body its services would not be covered. Closer inspection reveals this is 

not the case. In its scheduled commitments and reservations, the EU specifies its intention to allow both 

                                                 
844  Schwarz, paras 65-66; Commission v. Germany, para 80. 

845  A common feature of international trade in education services, see WTO Secretariat, Guide to the GATS: An Overview of 
Issues for Further Liberalization of Trade in Services (Kluwer Law International, 2000), 236. 

846  As explained in Sudhanshu Bhushan, ‘Trade in Education Services under GATS: Implications for Higher Education in 
India’, (2004) Economic and Political Weekly 39 2395, 2396. 

847  WTO Secretariat, above n 845, at 238. 

848  These are both defined according to CPC classifications 924 and 929, which respectively read as ‘education for adults 
outside the regular education system’ and ‘all other education services not elsewhere classified, and excluding education 
services regarding recreation matters.’ 
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itself and member states to make entry into their education markets subject to concession. Evidently, this 

is not relevant to the hypothetical at hand as it concerns an obstacle to consumption abroad as opposed 

to a market access barrier. As such, the EU’s scheduling and reservations are of little use. That said, under 

the EU-Japan, the relevant agreement to this scenario, Finland itself has scheduled an unconditional 

reservation to the supply of privately funded adult education services.849 As such, this particular scenario 

would fall outside the scope of the EU’s agreement. 

5.5.3. Barriers to establishment 

The idea that a public service measure or provider may act as a barrier to foreign service-providers was 

introduced in Chapter 2. The internal framework is well-acquainted with issues of this type. This section 

gives an external take on instances of conflict between internal disciplines and such barriers.  

5.5.3.1. Exclusion of natural persons 

A restriction limiting the supply of osteopath services to certain categories of persons was addressed in 

Bouchoucha.850 In this case, a French national with various diplomas in osteopathy from France and the 

UK, but no qualification in medicine, was prohibited from practicing as an osteopath by France’s Public 

Health Code.851 Mr Bouchoucha contended that his freedom of establishment under EU law had been 

curtailed because he was prevented from practicing the activity to which his diploma, issued to him in 

another member state, related.852 Ultimately, the Court found, in the absence of harmonisation at Com-

munity level, that France was not prevented from restricting an activity ancillary to medicine, in this case 

osteopathy.853 However, if this had not been the case it would have found a restriction of establishment.854  

A similar issue arose in Mac Quen, which involved criminal proceedings for the unlawful practice of oph-

thalmology by employees of an optician’s firm in Belgium, where the examination of eyesight is reserved 

to ophthalmologists.855 The national restriction did not discriminate against non-nationals; both Belgians 

and other EU nationals were required to be qualified opthalmologists. The cross-border element 

                                                 
849  EU-Japan, Annex II, Reservation 14. 

850  C-61/89 Bouchoucha [1990] ECR I-3551, ECLI:EU:C:1990:343.  

851  This description significantly underplays the gravity of the situation facing the French national, Marc Gaston Bouchoucha, 
who was in fact facing criminal charges for practicing without a medical certificate, see Ibid, paras 2-3.  

852  Ibid, para 9. 

853  Ibid, para 16. This conclusion has been considered odd as prior adoption of harmonisation measures is not required for 
the provisions of the Treaty to be applicable, see Leigh Hancher and Wolf Sauter, ‘One foot in the grave or one step 
beyond? From Sodemare to DocMorris: the EU’s freedom of establishment case law concerning healthcare’, (2009) 
TILEC Discussion Paper, 39.  

854  Ibid, para 11. 
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stemmed from the fact that the company in question was a subsidiary of a Dutch company.856 While 

referred back to the national court for final determination, it was implicit that the CJEU considered the 

national law liable to hinder the freedom of establishment.857  

Taken together, the two cases illustrate how national restrictions, whether for a public purpose or not, 

may fall foul of the single market’s rules. In its separate judgments, the CJEU considered both scenarios 

relevant to the freedom of establishment. Particularly in Bouchoucha, it indicates a broad read the right of 

establishment to include individuals who go to another member state and then return to their home 

country, after some form of training. Externally, the two cases would seem to engage different modes of 

supply. While the case of Bouchucha was treated internally as a barrier to establishment, it is in fact likely 

to arise as a mode 2 issue. As noted above, failure to recognise an education qualification received in 

foreign country may constitute an indirect barrier to the consumption of services. Accordingly, the con-

clusions of section 5.5.2 are referred to for its treatment by the external framework. The facts of Mac 

Quen suggest it would be treated as a barrier to establishment by the external framework. Restrictions of 

this kind principally engage mode 3 (commercial presence). As previously noted, this mode will cover a 

scenario where the service in question was provided through a subsidiary. 858 Accordingly, cases similar 

to Mr Bouchoucha’s would not be covered by the external framework’s establishment rules but those 

bearing resemblance to Mac Quen will be.  

Provided the national measure in question falls within mode 3, we are immediately presented with a 

difficult question: is this a market access or national treatment restriction? In relation to goods the two 

are easily separable, but with services they seem to overlap859; an issue the CJEU has avoided by seemingly 

merging the two. In addressing this complicated issue, a WTO Panel has simply found that two are 

neither subordinate to one another nor mutually exclusive, although the scheduling of commitments may 

                                                 
856  Ibid, para 16.  

857  While it did not make this finding explicitly, the fact that it went through the separate steps for justification of the a 
restriction to freedom of establishment made clear the CJEU thinking on the matter, see Ibid, paras 27-31.  

858  For a discussion of the scope of mode 3, see Council for Trade in Services, ‘Mode 3 – Commercial Presence Council for 
Trade in Services’, (2010) Background Notes by the Secretariat S/C/W/314. It should be noted that the restriction of 
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of any other Member treatment no less favourable (i) in the case of market access, than is provided for in its Schedule, 
and (ii) in the case of national treatment, than provided to its own like service suppliers.’, see Bernard Hoekman and Niall 
Meagher, ‘China – Electronic Payment Services: discrimination, economic development and the GATS’, (2014) 13(2) 
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prioritise the application of market access.860 In this case, let us consider both. A national measure limiting 

mode 3 in the manner of Mac Quen does not quantitatively limit or restrict to a specific legal entity of 

ophthalmologists in Belgium. Accordingly, the EU’s market access limitations will not apply. It is possible 

the national treatment discipline could be of relevance. Although there is formally identical treatment, 

the effect of a requirement to be qualified as an ophthalmologist will be felt more strongly by foreign 

service providers if that qualification needs to be obtained in Belgium itself.861 Should that be the case, 

an infringement is likely. Given the EU’s scheduling techniques say little on the natural movement of a 

person, such an infringement would sustain. 

5.5.3.2. Authorisation requirements  

Demands that healthcare or educational providers fulfil certain criteria before being granted market ac-

cess are generally prohibited, although this will depend on their specific nature. The internal framework’s 

jurisprudence makes clear that the freedom of establishment is restricted by licence requirements or other 

conditions.862 For example, a Greek law that made authorisation for the opening of an optician’s shop 

subject to a number of criteria, such as the shop must be owned by an authorised optician holding a 

minimum of 50% of the capital in no more than two shops, was found liable to hinder the freedom of 

establishment.863 Notably, this finding was made despite the rules being applied without discrimination 

on the grounds of nationality.864 Further restrictions that have also breached the freedom include require-

ments that: doctors, dentists and veterinary surgeons operate only a single practice865; foreign doctors and 

dentists cancel their domestic professional affiliation866; healthcare practitioners have their place of resi-

dence in the same district of their professional body or association867; doctors to open a particular type 

                                                 
860  China — Certain Measures Affecting Electronic Payment Services, Panel Report, 16 July 2012, WT/DS413/R, para 7.664. For in 

depth discussion, as well as future options for resolution, see Wei Wang, ‘On the Relationship between Market Access 
and National Treatment under the GATS’, (2012) 46(4) International Lawyer 1045. 

861  This conclusion presupposes that an agreement for the mutual recognition of professional qualifications has not been  as 
concluded under an agreement. The inclusion of rules aimed at facilitating mutual recognition is identifiable in some EU 
agreements, for example CETA, Chapter 11: Mutual Recognition of Professional Qualifications. 

862  Karl Stöger, ‘The Freedom of Establishment and the Market Access of Hospital Operators’, (2006) European Business Law 
Review 1545, 1550. 

863  Case C-140/03 Commission v. Greece [2005] ECR I-3177, ECLI:EU:C:2005:242, paras 28-29.   

864  Ibid, para 28. 

865  Commission v. Luxembourg, above n 637, at para 10. 

866  Commission v. France, above n 637, para 11. 

867  Case C-162/99 Commission v. Italy [2001] ECR I-541, ECLI:EU:C:2001:35, para 20.  



 

 
155 

of bank account868; the opening of new pharmacies is subject to certain demographic limitations869; and, 

students attend courses in a specific member state for recognition of their degrees.870  

While some of the above cases involve mode 4 issues, the majority concern restrictions involving mode 

3 (commercial presence). As covered, this mode of supply covers the situation where a company estab-

lishes itself or a subsidiary or branch in a foreign market. Most of the limitations outlined above would 

fall foul of the EU’s external market access discipline for establishment. For instance, limits on the num-

ber(s), their legal form and the level of capital held within an establishment are prohibited. Some of the 

authorisation requirements are more likely to infringe national treatment. For instance, the requirement 

for foreign healthcare practitioners (but not domestic ones) to cancel professional affiliations in their 

home state is a clear case of formally different treatment. As noted, if such limitations or decisions were 

taken by a publicly-funded body they would fall outsider the application of the EU’s establishment dis-

ciplines. Its reservations would be of less worth under a negative-list agreement, whose reservations per-

mit residency or physical presence requirements.  

But this is not only a trade law issue. If an authorisation requirement was imposed post-establishment, 

arguments based on breaches of both FET and indirect expropriation would likely result. The introduc-

tion of such a requirement may prevent an already established investor from continuing to operate. That 

investor could then argue the state has indirectly expropriated its investment. However, it should be 

noted that the EU has sought to bring measures pursuing legitimate public welfare objectives outside the 

definition of indirect expropriation. Thus, if the authorisation requirement pursued such an objective its 

permissibility could be argued. Alternatively, a claim based on FET could be advanced. The EU’s FET 

discipline would allow an established investor to argue the imposition of authorisation requirements con-

stitute manifest arbitrariness, targeted discrimination and abusive treatment of investors, particularly if 

representations have been made in advance which have created a legitimate expectation. While CETA 

has strengthened its member states’ right to regulate, it remains to be seen whether this will serve as a 

full-blown carveout to application of FET 

5.5.3.3. Needs tests 

A needs test allows entry into a market only if there is a demonstrable demand for the service in question. 

The use of such tests may constitute a restriction on establishment. An example is found in Hartlauer, 

                                                 
868  Case C-356/08 Commission v. Austria [2009] ECR I-108, ECLI:EU:C:2009:401, para 36. 

869  Joined Cases C-570/07 and C-571/07 Blanco Pérez [2010] ECR I-4629, ECLI:EU:C:2010:300, para 60.  

870  Case C-153/02 Valentina Neri [2003] ECR I-13555, ECLI:EU:C:2003:614, para 44.  

http://curia.europa.eu/juris/liste.jsf?num=C-570/07&language=en


 

 
156 

where a company established in Germany was prevented from setting up a private dental clinic.871 The 

rationale of the Viennese authorities was ‘dental care was adequately ensured in Vienna by public and 

private non-profit-making health institutions…so that there was no need for [an additional] institution.’872 

The authorities conclusion, reached after consideration of the number of inhabitants per practitioner, 

was considered by the CJEU a restriction of establishment; the Court’s reasoning was framed very much 

in terms of market access.873 A subsequent case in Germany involved a quota system that set a maximum 

number of psychotherapists per region that could work under the statutory sickness insurance system.874 

There was a derogation to the system but this applied only to practitioners who treated patients under 

the German sickness insurance system. While this did not explicitly prejudice psychotherapists estab-

lished in other member states, it had that effect.875 

The two cases neatly demonstrate the CJEU’s ability to jump from discrimination to market access, par-

ticularly when considering challenges to the freedom of establishment. The same cannot be said exter-

nally. Viewed externally, both of these issues involve a market access restriction of either modes 3 or 4. 

Although, and as noted above, national treatment may concurrently apply, the EU’s market access disci-

pline directly addresses the question of needs tests. One can see straightforwardly how national measures 

such as those above would run into trouble with the EU’s market access discipline: both limit the number 

of service operators in a particular sector according to economic needs. While there may be an underpin-

ning public justification, this represents a clear breach of market access.  

In its positive-list agreements, it is not immediately apparent that commitments have been made for either 

dental or psychotherapy services; recall, the EU’s commitments are only for hospital services, ambulance 

services and residential health services. The CPC definitions of those sectors do not appear to cover 

either of these services.876 Should the EU be found to have scheduled a relevant healthcare commitment, 

it has specifically reserved the right to condition market access with reference needs tests that take ac-

count of population density and geography, as found in the above cases. Under a negative-list agreement, 

the question is different: do the EU’s reservations cover relevant activities? If not, the disciplines can be 

applied. Both CETA and the EU-Japan contain a broad reservation for market access, applying to both 

                                                 
871  Case C-169/07 Hartlauer [2009] ECR I-1721, ECLI:EU:C:2009:141.  

872  Ibid, para 18. 

873  The Court held that the national measure ‘had the effect of depriving Hartlauer altogether of access to the market in 
dental care in Austria’, Ibid, para 38.   

874  Case C-456/05 Commission v. Germany [2007], ECLI:EU:C:2007:755. 

875  Ibid, paras 55-57.  

876  Both of these dental services and psychotherapy fall under the broad banner of ‘Health and social services’ in the CPC, 
they would appear to fall under other specific subsections not listed in the EU’s schedule of commitments: ‘Dental 
services’ are defined in CPC 93123, it would seem that psychotherapy services would fall within CPC 93199 for ‘Other 
human health services’ which covers all ‘not elsewhere classified.’ 
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services and establishment, for hospital, ambulance, residential health services. However, the reservation 

makes specifically clear that both dental and psychotherapy services are covered by other reservations, 

namely its market access reservation for health-related professional services. This covers both dental and 

psychotherapy but only for the agreement’s services and not its establishment rules. Consequently, the 

reservation will apply only to modes 1 and 2 infringements.877 As these two cases involve modes 3 and 4, 

the reservation would not prevent application of the market access discipline in either CETA or EU-

Japan.  

5.5.4. Favourable treatment of national providers 

The favourable treatment of a national provider may be necessary to safeguard the continued operation 

of a public service provider or to ensure that a service is adequately provided for. This may take a number 

of forms, such as privileged access to the market or financial aid, several of which are considered below. 

5.5.4.1. Prioritisation of certain providers 

Favourable treatment may materialise through the state prioritising health or education providers of par-

ticular nature, such as non-profit providers. This type of favourable treatment was encountered in Sode-

mare, which concerned an Italian law allowing only non-profit making operators to participate in the 

social welfare system. Sodemare, a Luxembourg company, had established profit-making companies in 

Italy to run retirement homes. It challenged the national measures on the basis that it represented a 

restriction to the freedom of establishment.878 While the Advocate General found the measures were 

indistinctly discriminate because it predominantly favoured domestic companies879, the Court did not 

follow. For discrimination purposes, it considered the relevant comparison to be between profit-making 

companies established in Italy and profit-making companies established in other member states.880 As 

both were excluded, the measure could not be held ‘liable to place profit-making companies from other 

Member States in a less favourable factual or legal situation.’881 Given the expansion of discrimination to 

include elements that resemble a market access, obstacle and restrictions, this is a puzzling outcome.882 

Had the Court applied this broader concept then a restriction on establishment would likely have been 

                                                 
877  The modal extent of the EU’s services rules is considered in section 4.2.1 above.  

878  Sodemare, above n 548, at paras 33-34.  

879  Ibid, Opinion of Advocate General Fennelly delivered on 6 February 1997, paras 33-35.   

880  Ibid, para 33. For discussion see Tamara Hervey, ‘Social Solidarity: A Buttress Against Internal Market Law’, in Jo Shaw 
(ed.), Social Law and Policy in an Evolving European Union (Hart Publishing, 2000), 36. 

881  Ibid, para 33. 

882  A point noted in Wouter Gekiere, Rita Baeten and Willy Palm, ‘Free movement of services in the EU and health care’, 
in Elias Mossialos, Govin Permanand, Rita Baeten and Tamara K. Hervey (eds.), Health Systems Governance in Europe: The 
Role of Europe Union Law and Policy (Cambridge University Press, 2010), 472. 
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identified; the rule excludes foreign profit-making companies from a section of the domestic health care 

market.883 

This type of limitation raises both market access and national treatment issues. With regard to the former, 

a blanket ban on a particular form of company, in this case companies with profit-seeking motives, would 

constitute either a quantitative restriction on the number of establishments.884 While it is arguable that it 

may also constitute a restriction to a specific type of legal entity, this does seem not seem feasible in 

practice.885 On the latter, a finding of discrimination would depend on the breadth of likeness analysis 

undertaken. The broader this analysis, as suggested by more recent EU agreements’ adoption of like 

situations, would make it easier for profit and non-profit making companies to be considered like. In turn, 

this would make it easier to find that profit-seeking company had been discriminated against. In its pos-

itive-list agreements, it has committed residential healthcare activities which would cover the economic 

sector to the extent that services were privately-funded. The broad reservation would for ‘Health and 

social services’ also explicitly covers residential health facilities, meaning publicly-funded version of these 

activities fall outside the application of its national treatment and market access disciplines.  

It will be recalled that the EU’s specific investment disciplines remain unhindered by any reservations. 

From the perspective of FET, the imposition of such a non-profit limitation would result in a claim by 

an established investor that its legitimate expectations had been interfered with. The expropriation disci-

pline that would also be of relevance. Proceeding on the basis that imposition of the limitation occurs 

after establishment by an investor (i.e. a for-profit retirement home company), that same investor could 

argue that it has been substantially deprived of the fundamental attributes of its property. Non-discrimi-

natory measures designed and applied to protect legitimate public welfare objectives will fall outside the 

application of expropriation. Should an arbitral tribunal adopt the same approach as the CJEU, then the 

national measure would be considered non-discriminatory. 

5.5.4.2. Financial assistance  

Another form of favourable treatment is that a domestic service provider benefits from financial or some 

other subsidy. From the perspective of a foreign service-provider or investor, the obvious argument is 

                                                 
883  Anthony Arnull, Alan Dashwood, Malcolm Ross and Derrick Wyatt, Wyatt & Dashwood’s European Union Law (Fourth 

Edition, Sweet & Maxwell, 2000), 458; Hatzopoulos, above n 631, at 689.  

884  In goods, a complete denial of a market access will constitute an import ban, see Canada — Certain Measures Concerning 
Periodicals, Panel Report, 14 March 1997, WT/DS31/R, para 5.5.  

885  In the context of the GATS, Krajewski suggests that a requirement to supply a service through a non-profit organisation 
would not come within the scope of Article XVI:2(e), see Krajweski, above n 55, at 92-93. It is argued that such a 
requirement would only come within the scope of the GATS if a non-profit organisation constituted a distinct and 
identifiable legal category. The scheduling practices of WTO members supports such a conclusion, see Munin, above n 
835, at 199. 
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the advantage given to national providers renders the domestic market ‘less attractive’.886 Whilst an at-

tractive argument, it not one that could sustain an effectives challenge on the basis of the internal frame-

work’s establishment or service freedoms. There are two reasons for this. First, subsidies do not typically 

prevent a new entrant from accessing the market. Secondly, they are addressed by the EU’s competition 

rules and state aid. Externally, a similar story is told. While it is conceivable that the EU’s external disci-

plines may restrict the use of subsidies, it has made clear that both its trade and establishment887 and 

investment888 disciplines would not apply to such measures. The exception to the rule is the investment 

disciplines of CETA and the BITs which will apply to the issuance, renewal or maintenance of a subsidy 

where there has been a specific commitment under law or contract, presumably because a legitimate 

expectation has been created. 

5.5.4.3. State ownership and monopolies 

State ownership in itself or the granting of special rules to a state monopoly will not automatically infringe 

the freedom of services or establishment. The simple fact that a state hospital or education provider 

exists does not prevent market access or discriminate against other operators. In principle, the creation 

of such entities and the favourable conditions granted to them could constitute a breach of national 

treatment.889 However, through the widespread inclusion of its public utilities exemption the EU has 

sought to maintain the space for such entities to be created and given special treatment, at least in the 

context of health services. This is does not limit application of its investment disciplines, both of which 

would come into play. The establishment of a monopoly provider could both breach the minimum stand-

ard of treatment and prohibition of expropriation to be given to investors. Again, as previously discussed, 

the EU has sought to maintain the scope of its member states to pursue such action. It is untested 

whether the introduced right to regulate extends to the setting up of state monopoly. Furthermore, and 

assuming it did, it is unclear whether it would exempt an FET breach. For expropriation, provided the 

establishment of the monopoly or grant of special rights was for legitimate public purpose and neither 

discriminatory nor manifestly excessive, it would escape application.   

 

                                                 
886  Stöger, above n 862, at 1551. 

887  EU-Chile, Article 95(4); EU-Mexico, Article 2(5); EU-Georgia, Article 76(3); EU-Ukraine, Article 85(3); EU-Central 
America, Article 159(3); EU-Columbia, Ecuador and Peru, Article 107(3); EU-Korea, Article 7.1(3); EU-Vietnam, Article 
8.1(6); EU-Singapore, Article 8.1(2)(a); CETA, Article 9.2(g); EU-Japan, Article 8.12(6).  

888  EU-Vietnam BIT, Article 2.2(3)-(4); EU-Singapore BIT, Article 2.2(3)-(4); CETA Article 8.9(3).  

889   A hypothetical example of how this may come about is discussed in section 2.3.2 above. 
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5.5.5. Capital restrictions 

There is a particular line of case law that addresses the right of legal entities engaged in the provision of 

publicly-financed social services to leave their home member state without restriction and invest privately 

in other member states. In Sint, the Dutch Minister of Housing sought to prevent a commercial social 

housing company from investing in Belgium on the basis that the company had failed to show that the 

project would be beneficial to the Netherlands housing market (a requirement for prior authorisation).890 

Sint claimed that it was being prevented from exercising its rights under the free movement of capital. 

The Court held that a national measure which made investment in immovable property conditional upon 

a prior authorisation procedure constitute a restriction of capital.891 Although not dealing directly with 

health or education services, the case is important. Sint had been vested with a public service obligation: 

to operate solely in the public housing sector and its area of activity is confined to certain Dutch munic-

ipalities.892  

The case makes clear that such measures, even for a public purpose, will be caught by the freedom of 

capital. Such an approach could be applied to a healthcare or educational institution that performs public 

activities in one member state but later wishes to implement an investment project in another member 

state.893 A further example of how the freedom of capital can impact public services can be found in the 

case of Libert. At issue were two rules aimed at securing access to housing in Flemish communes.894 The 

first prevented persons without a ‘sufficient connection’ from purchasing land or buildings in certain 

target communes. The second required land subdividers or developers, as a condition for the grant of a 

building or land subdivision authorisation, to discharge a social obligation consisting in either devoting 

part of their building project to the development of social housing units, or paying a financial contribution 

to the commune in which that project was developed. Following its approach in Sint, both were held to 

restrict the free movement of capital.895 Again, what is demonstrated by this case is that a social obligation 

that restricts the ability of an investor will be curtailed by the rules on capital.896 

As noted in Chapter 4, the majority of EU agreements cover capital only to the extent that it is linked to 

an established investment. This is not the case for the EU’s BITs that cover non-established investments. 

                                                 
890  Case C-567/07 Sint [2009] ECR I-9021, ECLI:EU:C:2009:593, para 14.  

891  Ibid, paras 21-22.  

892  Ibid, para 11. 

893  As noted by Kyriaki-Korina Raptopolou, EU Law and Healthcare Services: Normative Approaches to Public Health Systems 
(Kluwer Law International, 2015), 142.  

894  Joined Cases C‑197/11 and C‑203/11 Eric Libert and Others [2013], ECLI:EU:C:2013:288, paras 2-3. 

895  Ibid, paras 46-47 and 65-66.  

896   For further consideration of Libert, see Wehlander, above n 367, at 197. 

http://curia.europa.eu/juris/liste.jsf?num=197/11&language=en


 

 
161 

While the BITs with Singapore and Vietnam cover only post-establishment activities, CETA does main-

tain a market access discipline for investments. However, its application would not appear realistic. Firstly, 

the restrictions found in either Sint or Libert do not take the form of a relevant market access limitation. 

At a stretch, one could argue there has been a de facto limitation of the total number of service-providers 

but this seems unlikely to be accepted. Secondly, and as noted in section 5.2.2.1 above, a measure con-

cerning zoning and planning regulations is exempt from the CETA’s market access investment discipline. 

Both of the relevant restrictions would appear to fall within this exemption. Otherwise, its specific in-

vestment protections are limited to ‘covered investments’ which requires that an investment has been 

made in accordance with the relevant applicable laws. As such, they would not apply to the considered 

scenarios.  

 

5.6.  Conclusions 

Having thoroughly poked and prodded the disciplines of the internal and external framework, some 

conclusions can be drawn. First, the form the disciplines of either framework adopt are markedly different. 

While the internal free movement rules take the form of general prohibitions, those of the external frame-

work are specified disciplines. Second, the application of the internal disciplines can be considered more 

fluid and broad. As charted above, the CJEU has moved from an analysis based on discrimination to one 

combining a market access and obstacles approach. Although there is no clear rationale as to when a 

measure will be assessed by the market access or obstacles standard (decided on a case-by-case basis), 

what is decisive is the effect the national measure in question will have on intra-EU trade. In contrast, 

application of the external trade disciplines is determined by their classification as either general or con-

ditional and, for the latter, whether a scheduled commitment or reservation has been made. Conse-

quently, their application can be characterised as more staggered. Notwithstanding these notable differ-

ences, a common theme of this Chapter has been the agreements’ attempt to use the tools of international 

trade and investment law in a way that acknowledges its public service obligation. This is evident from 

the textual revisals of their investment disciplines and the scheduled reservations listed against their trade 

disciplines. In section 5.5, we tested the extent to which the two frameworks’ public service effect has been 

rendered coherent. For its trade disciplines, the scheduled reservations, a notable example being a reser-

vation for publicly-funded education, go some way to creating comparable coherence. That said, the 

recent shift to a negative-list system of scheduling, although compensated by broader reservations, may 

undermine this coherence. The situation is somewhat different for its investment protections. While re-

vised extensively to account for public services, they remain capable of strongly impacting public services. 

In this regard, the external frameworks’ public service effect can be viewed as more pervasive. 
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6  

Excepting public services 

 

6.1.  Introduction 

The final (but important) step in our coherency assessment are the exceptions found in the external and 

internal frameworks. At the outset, let us be clear about our object of interest. An ‘exception’ is normally 

taken to mean a person or thing that is excluded from a general statement or rule. In our case, the ‘thing’ 

is a national measure that has been found to infringe one of the discussed disciplines but nevertheless 

relieved from compliance because it is covered by a relevant exception. The purpose of this chapter is to 

examine the mechanisms through which the two frameworks determine that a national measure merits 

exception. The relevance of this enquiry to public services should be self-evident given our previous 

discussion of exceptions in section 2.5: assuming they can be applied, an exception provides a potent 

means of preventing the application of a discipline to an otherwise infringing public service measure.  

Neither framework contains an outright exception for public services. What they do have are exceptions 

for specific policy objectives, which are charted in sections 6.2 and 6.3. In terms of their substance, the 

breadth of permissible policy objectives differs significantly between the two frameworks. The external 

framework contains a narrow range of exceptions that are similar, although typically EU-tailored, to those 

found in the GATS.897 In contrast, the internal framework maintains a broader set of exemptions split 

along the lines of express derogations and general interest justifications. As will be seen, it is the open-

ended nature of the latter category that clearly distinguishes the internal framework’s approach. Having 

contrasted the exceptions’ substantive content, this chapter moves on to consider their application in sec-

tion 6.4. This entails consideration of two sub-questions. The first is who decides when an exception will 

be applied? Externally, determinations will be made by either state-state or investor-state arbitral panels. 

Internally, it is the CJEU that assumes this role. This leads us to the second question: how will each of 

those bodies make that decision? As has been the case for some time, the EU will determine an excep-

tion’s application through application of its version of proportionality. While strands of proportionality 

can be identified in the jurisprudence of trade and investment arbitral panels, taken together they are 

unable to form standalone general principle. More aptly, they themselves appear as deviations from the 

normal course of events. From a coherency perspective, one is lead to the view that it is in terms of both 

substance and application that the frameworks’ exceptions diverge significantly. The concluding views 

on coherency are then summarised in section 6.5. 

                                                 
897   The GATS’ justified derogations were covered in detail in section 2.5.4.  
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6.2.  External exceptions 

6.2.1. Justified derogations  

A fixture in the EU’s external agreements is a series of justified derogations that provide complete relief 

from their services and establishment disciplines, provided the national measure in question meets the 

stipulated conditions. Some argue this approach is sufficient to address legitimate policy interests898, 

while others have maintained the view that their recognition of public services is only to a limited extent 

and is therefore of little practical value.899 Putting these opposing views to one side, the EU’s inclusion 

of justified derogations is not a novel innovation. In a number of its pre-Global Europe agreements it 

has made use of GATS-like clauses.900 However, this is not something that can be identified in all 

agreements. The Euro-Med, Stabilisation and majority of EPA agreements contain equivalent 

derogations for trade in goods901 that resemble more closely those of GATT.902 Where services and 

establishment rules are found in such agreements, they are accompanied by a bare statement that they 

‘shall be applied subject to limitations justified on grounds of public policy, public security or public 

health’.903 Notably, this omits the GATS’ chapeau.904 

In agreements with stronger services and establishment rules, the justified derogations adopted by the 

EU replicate substantively those found in the GATS.905 To this extent, a derogation is available for 

measures necessary to: (1) protect public morals or public order; (2) protect human, animal or plant life; 

and, (3) secure compliance with laws or regulations not inconsistent with the provisions of that particular 

agreement.906 Moreover, derogation is made subject to the terms of the chapeau, namely that a measure 

                                                 
898   WTO Secretariat, above n 81, at 48. 

899   Arena in Krajewski, above n 19, at 40. 

900  EC-Chile, Article 135(1); EU-Mexico, Article 5; and, EC-South Africa, Article 27.  

901   EU-Algeria, Article Article 27; EU-Egypt, Article 26; EU-Israel, Article 27; EU-Jordan, Article 27; EU-Lebanon, Article 
27; EU-Morocco, Article 28; EU-Palestine, Article 24; EU-Tunisia, Article 28 (Euro-Med Agreements); Stabilisation 
Agreements: EU-Albania, Article 42; EU-Bosnia, Article 43; EU-Macedonia, Article 41; EU-Montenegro, Article 45; EU-
Serbia, Article 45 (Stabilisation Agreements); EU-West Africa, Article 68; EU-Central Africa, Article 89; EU-ESA, Article 
56; and, EU-SADC, Article 97: EU-Pacific, Article 42 (EPA Agreements). 

902   GATT, Article XX. In this regard, they cover measures relating to the products of prison labour, imposed for the 
protection of national treasures of artistic, historic or archaeological value and the conservation of exhaustible natural 
resources. 

903   EU-Algeria, Article 35(2); EU-Jordan, Article 41; EU-Albania, Article 63; EU-Bosnia, Article 63; EU-Kosovo, Article 67; 
EU-Macedonia, Article 61; EU-Montenegro, Article 65; EU-Serbia, Article 65.  

904   Discussed in detail in section 2.5.4 above. 

905  GATS, Article XIV; whose scope in relation to public services was considered in depth in section 2.5.4. 

906   Justified derogations for each of these policy areas can be found in: EU-Chile, Article 135(1); EU-Mexico, Article 27(2); 
EU-Georgia, Article 134(2); EU-Ukraine, Article 141(2); EU-Central America, Article 203(1); EC-CARIFORUM, Article 
224(1); EU-Columbia, Ecuador and Peru, Article 167(1); EU-Korea, Article 7.50; EU-Vietnam, Article 8.53; EU-Vietnam 
BIT, Article 4.6; EU-Singapore, Article 8.62; EU-Singapore BIT, Article 2.3(3); CETA, Article 28.3(2); EU-Japan, Article 
8.3.  
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does not constitute arbitrary or unjustified discrimination or a disguised restriction of trade’. On one 

view, the EU’s agreements can be seen as adopting a more favourable balance than other trade 

agreements that do not provide exceptions.907 As is characteristic of the EU’s external action, rather 

than replicating the GATS’ practice it tailors it for its own ends. Here, we highlight three of the 

substantive changes made by the EU.  

The first is that the EU has consistently added the protection of ‘public security’ to its derogation for 

public morals and public order.908 This is often followed by the same explanatory footnote found in the 

GATS, which limits its use to situations where there is a ‘genuine and sufficiently serious threat posed 

to one of the fundamental interests of society’.909 The EC-CARIFORUM agreement departs from this 

approach with a footnote explaining that measures taken to combat child labour fall within the scope 

of the exceptions of public morals or measures necessary for the protection of health.910 The addition 

of public security sits alongside the fact that all EU agreements provide national security exceptions911, 

which permits parties to disclose information or take action it considers necessary to protect its essential 

interests.912 In light of the above, it appears the addition of public security does little to alter the scope 

of this particular derogation.  

The EU has departed from the GATS approach in two further respects. Firstly, and only occasionally, 

it has used a footnote to explain the term ‘Public health’.913 This is specified to ‘include environmental 

measures necessary to protect human, animal or plant life or health.’ This new development does not, 

                                                 
907   Such as the NAFTA. Chapter 21 does provide some general exceptions that apply to the members’ obligations but these 

do not apply to the services obligations found in Chapter 12. 

908   EU-Chile, Article 135(1)(a); EU-Mexico, Article 27(2)(a); EU-Georgia, Article 134(2)(a); EU-Ukraine, Article 141(2)(a); 
EU-Central America, Article 203(1)(a); EC-CARIFORUM, Article 224(1)(a); EU-Columbia, Ecuador and Peru, Article 
167(1)(a); EU-Korea, Article 7.50(a); EU-Vietnam, Article 8.53(a); EU-Vietnam BIT, Article 4.6(a); EU-Singapore, Article 
8.62 (a); EU-Singapore BIT, Article 2.3(3)(a); EU-Japan, Article 8.3(a). 

909  EU-Columbia, Ecuador and Peru, Article 167(1)(a), Footnote 54; EU-Korea, Article 7.50(a), Footnote 43; EU-Japan, 
Article 8.3(2)(a), Footnote 2; CETA, Article 28.3(2)(a), Footnote 33; EU-Singapore, Article 8.62(a), Footnote 1. 

910  EC-CARIFORUM, Article 224(1)(a), Footnote 1.  

911   EU-Algeria, Article 101; EU-Egypt, Article 83; EU-Israel, Article 76; EU-Jordan, Article 98; EU-Lebanon, Article 83; 
EU-Morocco, Article 87; EU-Palestine, Article 68; EU-Tunisia, Article 87; EU-Albania, Article 124; EU-Bosnia, Article 
123; EU-Kosovo, Article 134 (constrained version); EU-Macedonia, Article 116; EU-Montenegro, Article 127; EU-
Serbia, Article 127; EU-Georgia, Article 136; EU-Chile, Article 194; EU-Mexico (Agreement), Article 52 EU-Ukraine, 
Article 143; EU-Central America, Article 357; EC-CARIFORUM, Article 225; EU-West Africa, Article 69; EU-Central 
Africa, Article 90; EU-ESA, Article 57; and, EU-SADC, Article 98; EU-Pacific, Article 43; EU-Columbia, Ecuador and 
Peru, Article 295; EU-Korea, Article 15.9; EU-Japan, Article 1.5; CETA, Article 28.6; EU-Singapore, Article 16.11; EU-
Vietnam 17.13; EU-Singapore BIT, Article 4.5; EU-Vietnam BIT, Article 4.8. 

912   The latter right to take action for essential security interests must be connected to: (i) the production of or traffic in arms, 
ammunition and implements of war; (ii) traffic and transactions in other goods and materials, services and technology 
undertaken, and to economic activities, carried out directly or indirectly for the purpose of supplying a military or other 
security establishment; (iii) war or other emergency in international relations; or (iv) fissionable and fusionable materials 
or the materials. 

913   EU-Japan, Article 8.3(2)(b), Footnote 1; CETA, Article 28.3(2)(b), Footnote 34. 
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however, change the scope of derogation with regard to either healthcare or education services. 

Secondly, it expands its range of justified derogations beyond those of the GATS to include measures 

relating to the conservation of exhaustible natural resources and those necessary for the protection of 

national treasures of artistic, historic or archaeological value.914 These are policy objectives covered by 

GATT’s equivalent justified derogations but not the GATS. While indicating an intention to broaden 

the measures which may be justified, from a public services perspective these add little.  

6.2.2. Additional exceptions  

A novel feature of several EU agreements is a further subsection found in their general exclusion clauses 

stating that the rules on services and establishment do not apply to parties’ social security systems or 

activities ‘connected, even occasionally, with the exercise of official authority’. This is observable 

intermittently across all agreements categories.915 The reference to official authority is also common to 

those Euro-Med and Stabilisation agreements with services and establishment rules.916 As there is no 

EU-wide definition of social security systems, the scope of the first part of the subsection is unclear. 

Internally, the EU has provided guidance on the services it considers social services, namely: health, 

statutory and complementary social security schemes and other essential services provided directly to 

individuals.917 Social security schemes are defined as those covering the main risks to life such as health, 

ageing, occupational accidents, unemployment, retirement and disability.918 This certainly gives the 

impression that public healthcare services, but not education services, are to be excepted where this 

clause is found. The second part of the subsection invites comparison with Article 51 TFEU which 

excludes activities connected with the exercise of official authority from freedom of establishment. The 

scope of this concept internally was discussed in section 4.3.2 above, which determined that neither 

health nor education services would be covered by its scope.  

The utility of this subsection should not be underestimated. As it appears alongside the justified 

derogations, it is intended to operate as a general exception. However, the terms of its operation differs 

                                                 
914   EU-Chile, Article 135(1)(c)-(d); EU-Georgia, Article 134(2)(c)-(d); EU-Ukraine, Article 141(2)(c)-(d); EU-Central 

America, Article 203(1)(c)-(d); EC-CARIFORUM, Article 224(1)(e)-(f); EU-Columbia, Ecuador and Peru, Article 
167(1)(c)-(d); EU-Korea, Article 7.50(c)-(d); EU-Vietnam, Article 8.53(c)-(d); EU-Vietnam BIT, Article 4.6(c)-(d). EU-
Singapore, Article 8.62(c)-(d); EU-Singapore BIT, Article 2.3(3)(c)-(d). 

915   EU-Chile, Article 135(2); EU-Mexico, Article 27(3); EU-Georgia, Article 134(3); EU-Ukraine, Article 141(3); EU-Central 
America, Article 203(2); EC-CARIFORUM, Article 224(2); EU-Columbia, Ecuador and Peru, Article 167(2); EU-
Vietnam, Article 8.1(8). Although observable EU-Vietnam BIT, Article 2.1(4), it operates as more of carveout, see section 
4.2.3 above.  

916   EU-Algeria, Article 35(2); EU-Jordan, Article 41; EU-Albania, Article 63; EU-Bosnia, Article 63; EU-Kosovo, Article 67; 
EU-Macedonia, Article 61; EU-Montenegro, Article 65; EU-Serbia, Article 65.  

917  Commission, ‘Implementing the Community Lisbon programme: Social services of general interest in the European 
Union’ COM (2006) 177 final, 4.  

918  Ibid.  
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significantly from the derogations: it does not require the pursuit of a specific policy objective nor is it 

conditioned by a chapeau. In fact, what is required for its application is the demonstrated presence of a 

social security system or exercise of official authority. To this extent, it works in a similar fashion to a 

carveout and in doing so reduces significantly the justification burden placed on parties. In terms of 

public services themselves, it is the first part that bears the greatest relevance.  

6.2.3. Utility of external exceptions 

Having mapped the exceptions found in the external framework, it is necessary to consider what rules 

they may be used to curtail. In this regard, the EU has not always been consistent. For example, both 

the Euro-Med and Stabilisation agreements contain the same type of general exception, however, the 

rules that may be limited by its application differ. The former category locates the exception in Title III 

which is relevant only to services and establishment.919 Consequently, it can be used as an exception 

only for infringements of those rules. In contrast, the latter situates the exception in the General 

Provisions of Title V that covers services, establishment and capital movement.920 The outcome is that 

that same exception can be used against capital movement violations along with those related to services 

and establishment.  

In those agreements adopting GATS-type derogations, the approach has been to apply them to services 

and establishment but not capital movements.921 There are some exceptions. First, the EU-Mexico’s 

derogations cover only services rules.922 Second, and of greater relevance, the EU-Korea agreement 

contains a standalone set of exceptions for capital movements. This covers measures necessary to: 

protect public security and public morals or to maintain public order; and, secure compliance with laws 

or regulations which are not inconsistent with [its capital movement rules].’923 Among the agreements, 

this is a significant outlier and suggests the EU is conscious that derogations may also be necessary for 

capital movements. While most agreements do not contain exceptions for capital movement, they allow 

for contravening measures (‘in exceptional circumstances’) to be used in situations of serious balance of 

                                                 
919   Respectively, ‘Title III: Trade in Services’ for the EU-Algeria and ‘Title III: Right of Establishment and Services’.  

920   A similarly worded version of Title V is identifiable in each of the Stabilisation agreements: ‘Title V: Movement of 
Workers, Establishment, Supply of Services, Current Payments and Movement of Capital’ (EU-Albania; EU-
Bosnia); ’Title V: Establishment, Supply of Services and Capital’ (EU-Kosovo); ’Title V: Movement of Workers, 
Establishment, Supply of Services, Capital’ (EU-Macedonia; EU-Montenegro); and, ‘Title V: Movement of Workers, 
Establishment, Supply of Services, Movement of Capital’ (EU-Serbia). 

921   Observable in EU-Chile, Article 135(1); EU-Georgia, Article 134(2); EU-Ukraine, Article 141(2); EU-Central America, 
Article 203(1); EC-CARIFORUM, Article 224(1); EU-Columbia, Ecuador and Peru, Article 167(1); EU-Korea, Article 
7.50; EU-Vietnam, Article 8.53; EU-Singapore, Article 8.62; EU-Japan, Article 8.3; CETA, Article 28.3(2) 

922   An obvious outcome given it does not cover establishment or capital movements. For greater detail, see section 4.2.2 
above.  

923   EU-Korea, Article 8.3(a)-(b).  
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payments or external financial difficulties. 924  Strictly-speaking, however, these do not constitute 

exceptions and are better thought of as safeguard measures. A final note on capital movements is that 

some Stabilisation Agreements contain a de facto MFN exemption, which allows them to grant more 

favourable conditions to capital from other third countries.925 

The EU’s justified derogations with reference to foreign direct investment also have limited applicability. 

While each of the three relevant agreements contain GATS-like derogations, they permit their use for 

infringements of national treatment and MFN, and, in the case of CETA, market access as well.926 This 

means that the already narrow exceptions are of little use for the expropriation and FET disciplines. 

From an international investment perspective, this is to be expected: neither NAFTA’s Chapter 11 nor 

the US-Model BIT 2012 contain such justified derogations or exceptions.927 That said, the Canadian-

Model 2012 does provide for GATS-like exceptions for its investment protections.928 We can read into 

the decision to limit the applicability of its derogations, a deliberate decision by the EU to follow 

standard investment practice. Although only speculation, this may belie its confidence in its definitional 

limitations of these disciplines, as discussed in section 5.2.2 or the modifications it has made to investor-

state arbitration, the latter of which is discussed in Chapter 7.  

6.2.4. Mapping summary 

Our overview above paints a fragmented picture of the external framework’s exceptions. Observable is 

the previously-noted theme of the EU using elements of international trade in a tailored way. This is seen 

most clearly in the agreements making use of EU-garnished GATS derogations. However, these appear 

of little relevance to public services, at least those related to public health and education services. Support 

for this view is the narrow interpretation of ‘protection of public health’ suggested by the WTO and the 

fact that education services are not covered.929 Running counter this theme is the occasional use of an 

exemption for social security systems and official authority. This is a practice not observed in either of 

our earlier models. Moreover, the latter part can be viewed as the EU uploading a concept of the internal 

                                                 
924   EU-Algeria, Article 40; EU-Egypt, Article 33; EU-Morocco, Article 35; EU-Tunisia, Article 35; EU-Israel, Article 34; 

EU-Jordan, Article 51; EU-Lebanon, Article 34; EU-Albania, Article 61(4); EU-Bosnia, Article 61(5); EU-Kosovo, Article 
65(5); EU-Macedonia, Article 59(4); EU-Montenegro, Article 63(6); EU-Serbia, Article 63(6); EU-Georgia, Article 139; 
EU-Ukraine, Article 146; Central-America, Article 207; EC-CARIFORUM, Article 124; EU-Columbia, Ecuador and 
Peru, Article 170; EU-Korea, Article 8.4; EU-Japan, Article 9.4; CETA, Article 28.4-5; EU-Vietnam, Article 17.11-12; 
EU-Vietnam BIT, Article 4.11; EU-Singapore, Article 207(4)-(5); EU-Singapore BIT, Article 4.11.  

925   EU-Albania, Article 61(5); EU-Bosnia, Article 61(6); EU-Montenegro, Article 63(7); EU-Serbia, Article 63(7). 

926   EU-Vietnam BIT, Article 4.6; EU-Singapore BIT, Article 2.3(3); CETA, Article 28.3(2). 

927   Previously, it has been estimated that nine out of ten BITs are silent with regards to justified derogations, see José E. 
Alvarez and Tegan Brink, ‘Revisiting the Necessity Defense: Continental Casualty v. Argentina’ in Sauvant, above n 73, 
at 357. 

928   Canadian-Model BIT 2014, Article 18 

929   Discussed in section 2.5.4 above.  
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market to the external framework. From the perspective of public services, the reference to healthcare 

services would appear limited to only healthcare services. The utility of the various exceptions is restricted 

to the external framework’s services and certain investment rules; both the FET and expropriation disci-

plines remain unaffected. Further, capital movements remain primarily untouched. Overall, the EU’s 

external exceptions leave one feeling somewhat underwhelmed. That said, they should be viewed in light 

of what has come before them: scopal carveouts, definitional limitations and tailored scheduling practices. 

Internally, such mechanisms do not exist, which may explain its use of broad and flexible exceptions. 

 

6.3.   Internal framework 

6.3.1.   Express derogations 

Each of the internal freedoms are partnered with a set of express derogations. For our purposes, the 

relevant TFEU provisions are Articles 52 and 62 respectively for the freedom of establishment and ser-

vices and Article 65(b) for the free movement of capital. The former two provide explicit derogations on 

grounds of public policy, public security and public health. The latter covers only the grounds of public 

policy or security. The purpose of the derogations listed are to allow justification of a discriminatory 

national measure.930 Over time, the CJEU has added conditions to the derogations’ application: they must 

be interpreted narrowly so that their scope cannot be determined unilaterally by member states931; they 

cannot be applied for purely economic ends932; any person affected by a restrictive measure based on 

such a derogation has to have access to legal address933; and, their application is subject to both propor-

tionality934 and fundamental human rights protection.935 We briefly consider the material scope of each 

derogation here.  

The protection of public health has been raised frequently in the CJEU’s jurisprudence. It is accepted 

that member states are free to ‘determine the level of protection which they wish to afford to public 

                                                 
930  Although the distinction between discriminatory and non-discriminatory has become harder to determine in practice, see 

Niamh Nic Shuibhne, ‘Exceptions to the free movement rules’, in Barnard and Peers, above n 518, at 480. 

931  Case C-54/99 Eglise de scientologie de Paris and Scientology International Reserves Trust v. The Prime Minister [2000] ECR I-1335,  
ECLI:EU:C:2000:124, paras 17 and 18. See also Case C-36/75 Roland Rutili v. Ministre de l’intérieur [1975] ECR I-1219, 
ECLI:EU:C:1975:137, para 27. 

932  Eglise de scientologie, above n 931, at para 30.  

933  Case C-222/86 Unectef v. Georges Heylens and others [1987] ECR I-4097, ECLI:EU:C:1987:304, para 14. 

934  Case C-118/75 Lynne Watson and Alessandro Belmann [1976] ECR I-1185, ECLI:EU:C:1976:106, para 21. 

935  Case C-60/00 Mary Carpenter v. Secretary of State for the Home Department [2002] ECR I-6279, ECLI:EU:C:2002:434, para 40. 
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health and the way in which that level is to be achieved.’936 In contrast to public policy or security dero-

gations, the Court has taken a comparatively broad approach to scope of public health. A couple of 

examples illustrate this. In Deutsche Paracelsus, Austrian legislation prohibited the practice of Heilpraticker, 

which is a German naturopathic profession that does not require formal medical training. Having been 

deemed a restriction of both services and establishment, Austria sought to rely on the public health der-

ogation.937 In the Court’s view, a member state’s decision to restrict who may carry on activities of a 

medical nature, in this instance to exclude Heilpratickers, fell within the objective of safeguarding public 

health.938 A further instance is Commission v. France, which concerned restrictions on ownership in bio-

medical laboratories for non-biologists; non-biologists were limited to holding no more than a 25% share 

in a laboratory or capital in more than two separate laboratories.939 Although a clear infringement of 

establishment, the French authorities attempted to justify the rule on the basis that it was seeking to 

maintain the overall quality of medical services.940 The Court agreed the measures were appropriate for 

securing attainment of the declared objective of protecting public health.941 

Apparent from case-law is that measures aimed at the maintenance of medical services quality may be 

covered by the derogation for public health insofar as the objective is the attainment of a high level of 

health protection942 Additionally, the derogation allows restrictions for the maintenance of treatment ca-

pacity or medical competence in a member state which are essential for the public health and survival of 

a population.943 Where there is uncertainty with regard to the existence or extent of the health risk, a 

member state can take protective measures without having to wait until those risks materialise.944 When 

compared to the external derogations, at least those following a GATS-type template only, this discussion 

suggests an internal derogation of greater material scope. As suggested, the GATS’ derogation has been 

extended only to public health measures in response to or prevention of a general health threat. It is not, 

typically, associated with restrictions aimed at maintaining a high quality of medical services. That said, it 

would appear such restrictions are to be covered by external agreements that also include exceptions for 

                                                 
936  Case C-171/07 Apothekerkammer des Saarlandes and Others v. Saarland and Ministerium für Justiz, Gesundheit und Soziales [2009] 

ECR I-4171, ECLI:EU:C:2009:316, para19.  

937  Case C-294/00 Deutsche Paracelsus [2002] ECR I-6515, ECLI:EU:C:2002:442, para 40.  

938  Ibid, para 43.  

939  Case C‑89/09 Commission v. France [2010] ECR I-12941, ECLI:EU:C:2010:772, para 48. 

940  Ibid, para 52-53.  

941  Ibid, para 79.  

942   Müller-Fauré, above n 632, at para 67, Kohll, above n 613, at para 50; Smits and Peerbooms, above n 528, at para 73.  

943   Müller-Fauré, para 67; Kohll, para 51; Smits and Peerbooms, para 73.  

944   Cases: C‑170/04 Rosengren and Others [2007] ECR I-4071, ECLI:EU:C:2007:313, para 49; Commission v. Italy, above n 596, 
at para 54; and, Blanco Pérez, above n 869, at para 74. 

https://en.wikipedia.org/wiki/Naturopathic
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their social security systems. Where this exception is paired with a public health derogation, one can 

consider a stronger degree of coherence between the external and internal frameworks.  

For the other two derogations, public policy and security, which are often treated together, a more re-

strictive approach has been adopted. Neither may be invoked unless there there is a genuine and suffi-

ciently serious threat to a fundamental interest of society.945 In relation to public security, the CJEU held 

that a member state must produce evidence of a threat to public order and security before it can rely on 

the derogations.946 In separate cases it has been established that member states may use the derogation 

to restrict the transit of ‘strategic’ materials or protect the existence of a national oil refinery.947 For the 

latter of these, it was made clear that use of the public security exemption would extend to essential 

public services but only where the survival of inhabitants who depend upon them was threatened.948 

Conceivably, this could extend to hospital services but this would require an evidenced threat of particular 

severity.949 For public policy, member states remain free to determine what the content of concept will 

be.950 To this end, an export ban on British silver alloy coins that were no longer legal tender was justified 

‘because it stems from the need to protect the right to mint coinage which is traditionally regarded as 

involving the fundamental interests of the State.’951 That said, a successful invocation is a rare occur-

rence.952 The Court’s interpretation of the two derogations suggests considerable overlap with the exter-

nal counterpart justified derogations. Both sets of derogations set a high bar for their successful use. The 

EU’s inclusion of the public security, a policy objective not found in the GATS, appears to represent an 

attempt to bind more closely the two frameworks. Nevertheless, the material scope of such derogations 

bear little relevance to public services, particularly those related to health or education. It will be recalled 

from Chapter 2 that a similar conclusion was reached for the equivalent GATS derogations.   

                                                 
945  Cases: C-326/07 Commission v. Italy [2009] ECR I-2291, ECLI:EU:C:2009:193, para 70; C-355/98 Commission v. Belgium 

[2000] ECR I-1221, ECLI:EU:C:2000:113, para 28; Eglisede scientologie, para 17; and C-207/07 Commission v. Spain, [2008] 
ECR I-111, ECLI:EU:C:2008:428, para 47. 

946   Case C-231/83 Henri Cullet and Others v. Centre Leclerc à Toulouse and Others [1985] ECR I-305, ECLI:EU:C:1985:29, paras 
32.  

947   Respectively, Cases: C-367/89 Richardt [1991] ECR I-4621, ECLI:EU:C:1991:376, para 26; C-72/83 Campus Oil [1984] 
ECR I-2727, ECLI:EU:C:1984:256, para 35.  

948   Ibid, para 34.  

949   Cullet, Opinion of Advocate General Verloren van Themaat delivered on 23 October 1984, above n 946, at 313. An 
example of a failure to meet this standard can be found in Case C-347/88 Commission v. Greece [1990] ECR I-4747, 
ECLI:EU:C:1990:470, para 60.  

950   Cases: C-41/74 Van Duyn [1974] ECR I-1337, ECLI:EU:C:1974:133, para 18; C-36/75 Rutili [1975] ECR I-1219, 
ECLI:EU:C:1975:137, para 26. 

951   Case C-7/78 Thompson [1978] ECR I-2247, ECLI:EU:C:1978:209, para 34. 

952   The CJEU has made clear that neither consumer protection (Kohl v Ringelhan (Case 177/83)) nor economic 
considerations (Cullet, above n 946; Case C-7/61 Commission of the EEC v. Italy [1961] ECR I-635, ECLI:EU:C:1961:31, 
329) will be covered by the ‘public policy’ derogation.  
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The public policy and security derogations relevant to the free movement of capital rules diverge some-

what. Unlike services and establishment and similar to Article 36 TFEU for goods, use of its derogations 

‘shall not constitute a means of arbitrary discrimination or a disguised restriction’.953 As noted most of 

the external agreements make no provision of derogation from the capital movement rules, the exception 

being the EU-Korea agreement. Although one may point out that a majority of external agreements make 

capital movements dependent on the existence of a direct investment954, this does not explain the omis-

sion of any derogations for such movements once that investment has been made. In this vein, all that 

the external agreements provide for are time-limited safeguard measures.955 It is noteworthy that Article 

64(1) TFEU also allows member states (although some are excluded) and the Union to keep in place 

specific types of rules affecting free movement of capital to and from third countries that were already 

in place on a certain cut-off date (31 December 1993). Additionally, Article 65(1)(a) permits different tax 

treatment of non-residents and foreign investment. 

6.3.3. General interest justifications 

While discriminatory measures can be exempted only by the express derogations, indirectly discrimina-

tory and non-discriminatory restrictions can be justified by ‘virtually any public interest argument’ of a 

member state.956 The development of this regime of justifications has come with the expansion of free 

movement rules’ scope.957 In Gebhard, the Court outlined that measures likely to hinder or make less 

attractive the internal freedoms must fulfil four conditions to be justified: (1) they must be applied in a 

non-discriminatory manner; (2) be justified by imperative requirements in the general interest; (3) be 

suitable for securing the attainment of the objective which they pursued; and, (4) not go beyond what is 

necessary to attain that objective.958 In place of an exhaustive overview, the following section focuses on 

those general interest justifications relevant to health and education services. 

 

                                                 
953   TFEU, Article 65(3). Subsequently explained not to refer to ‘the same as the unequal treatment permitted by the 

derogation itself’, see Case C-256/06 Jäger [2008] ECR I-123, ECLI:EU:C:2008:20, para 42.  

954   For discussion, see section 4.2.3 above.  

955   Such a right is also provided for internally. Article 66 TFEU provides that the Council, on a proposal from the 
Commission and after consulting the European Central Bank, may take safeguard measures with regard to third countries 
for a period not exceeding six months if such measures are strictly necessary. 

956  Nic Shuibhne, above n 930, at 483.  

957  Catherine Barnard, ‘Derogations, Justifications and the Four Freedoms: Is State Interest Really Protected?’, in Barnard 
and Okeoghene, above n 534, at 276.  

958  Gebhard, above n 546, at para 37 (citing Case C-19/92 Dieter Kraus ν Land Baden-Wurttemberg [1993] ECR I-1663, 
ECLI:EU:C:1993:125, para 32). 
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6.3.2.1. Financial equilibrium of the system  

While purely economic aims cannot justify a barrier to the free movement rules959, where they are adopted 

for the realisation of non-economic aims they are justifiable.960 Within the context of public services, this 

has allowed for the development of an important general interest justification: the preservation of a social 

security system's financial balance. The consequence of a public service becoming no longer viable is not 

purely economic. It deprives a particular community of services that they have deemed necessary or 

essential. The Court has recognised a variety of arguments based on financial equilibrium arguments of 

a public service system that have been invoked in both healthcare and education contexts.  

In healthcare, avoiding seriously undermining the financial balance of a social security system is recog-

nised as a valid justification.961 This has manifested itself in two types of claims: (a) threats stemming 

from rising healthcare costs that result in the reimbursement of cross-border healthcare; and, (b) disrup-

tion of the social security system’s organisation. The former is underpinned by the concern that a partic-

ular system could be threatened if it is forced to reimburse at a higher rate than it would normally do 

so.962 Whilst accepting this in principle, the Court has made clear that an outright refusal to reimburse 

cannot be justified.963 The instances involving the latter type of claim have involved the already-men-

tioned prior authorisation procedures for the reimbursement of treatment obtained abroad. Such proce-

dures assist in the controlling of expenditure and the planning of costs. Their use is in principle accepted 

by the Court as necessary to address concerns related to accessibility, costs and demand.964  

Alternatively, a wave of incoming students to a member state may threaten the financial equilibrium of a 

public education system. Application of internal freedoms allows for equal access to education for foreign 

students and maintenance assistance.965 However, it is in the context of EU citizenship rules that justifi-

cation on the basis of financial equilibrium has arisen. For instance, Austria attempted to justify restrictive 

access measures on incoming foreign students by arguing that they posed a risk to the financial equilib-

rium of the Austrian higher education system.966 This was recognised as a legitimate justification but was 

not substantiated. Access to student grants, social security and benefits by foreign students may also place 

                                                 
959  Case C-398/95 Gouda and Others [1997] ECR I-3091, ECLI:EU:C:1997:282, para 41; Kohll, above n 613, at para 42. 

960  Sybe A. de Vries, ‘Balancing Fundamental Rights with Economic Freedoms According to the European Court of Justice’, 
(2013) 9(1) Utrecht Law Review 169, 172. 

961  Kohll, above n 613, at para 50; Smits and Peerbooms, above n 528, at para 73; Muller-Faure, above n 632, at para 67; and, 
Watts, above n 633, at para 103.  

962  Case C-444/05 Stamatelaki [2007] ECR I-3185, ECLI:EU:C:2007:231, para 33.  

963  Ibid, paras 35-38.  

964  Smits and Peerbooms, above n 528, at paras 77-80; Müller-Fauré, above n 632, at paras 77-80. 

965  Nistor, above n 51, at 99.  

966  Case C-147/03 Commission v. Austria [2005] ECR I-5969, ECLI:EU:C:2005:427, para 64.  



 

 
174 

a generous member state under greater financial strain than another. It is evident that restricting access 

to social assistance to domestic students, at the exclusion of non-nationals, will be difficult to justify on 

the basis of financial equilibrium (at least on an individual basis).967 The same is true for subsidised student 

loans. While member states are entitled to take measures (such as a certain level of integration) to ensure 

these do not become an unreasonable burden for students, any such measures will need to be propor-

tionate.968 

Along with incoming students, the requirement to fund the studies of a large group of students abroad 

has been argued as a threat to a system’s financial equilibrium. In the previously-noted Schwarz case, and 

within the context of free movement of services, the German government argued that extending tax 

relief to foreign school fees was an unreasonable financial burden. The Court accepted the justification 

in principle.969 The German authorities made a similar argument in Morgan where they put forward the 

justification that if the entirety of student’s studies were pursued abroad, this would amount to an unrea-

sonable burden. Acknowledging it was legitimate for a member state to make funding conditional on a 

degree of integration, the Court found that the applicants, having been brought up and schooled in Ger-

man prior to their university studies, demonstrated a sufficient degree of integration.970 

6.3.2.2. Preventing an abuse of EU law 

The justification of preventing people from trying to benefit from less restrictive rules in one member 

state with regard to access to public services, i.e. an abuse of EU law, has arisen. It was invoked to restrict 

the inflow of foreign students to the Austrian open-access university system. This attracted many German 

students, particularly for medicine, who the Austrian authorities claimed were trying to avoid the stricter 

admission requirements of their own member state.971 This argument was rejected on the basis that the 

‘very essence’ of free movement of students was to allow them to access, on the same conditions as 

nationals, the universities of other member states.972 In this vein, the British limitation of maintenance 

grants to students who have demonstrated a certain degree of integration into the society of that state 

can be seen as an effort to prevent foreign students from using EU law to advantage themselves.973 

                                                 
967  Case C-184/99 Grzelczyk [2001] ECR I-6193, ECLI:EU:C:2001:458, para 52. 

968  Case C-209/03 Bidar [2005] ECR I-2119, ECLI:EU:C:2005:169, para 69 

969  Schwarz, above n 652, at paras 79-80.  

970  Morgan, above n 656, at paras 43-44.  

971  Commission v. Austria, above n 957, at para 67.  

972  Ibid, para 68.  

973  Bidar, paras 55-57.  
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6.3.2.3. Homogenity of the education system  

As demonstrated in Chapter 2, education public service systems are based upon different rationales and 

reasoning. In advancing this justification, member states aim to safeguard the ideology of their public 

service system. An example involves Austria who attempted to justify restrictions on the access of foreign 

students to higher and university education on the basis that it safeguarded the homogenity of the sys-

tem.974 Paraphrasing the Advocate General: an educational policy choice had been made to grant unre-

stricted access to all levels of studies.975 This more liberal system, as compared to those of other member 

states, risked being overwhelmed by students that had not met the entrances requirements for the same 

courses in their home member states. To maintain its chosen system, Austria needed to restrict the en-

trance of foreign students otherwise it risked structural, staffing and financial problems.976 The Court did 

not specifically accept the justification of Austria, however, it did consider that it had failed to evidence 

claims that homogenity of the system was threatened.977 

6.3.2.4. Essential characteristics of a healthcare system 

In a similar fashion to the homogenity arguments, several member states have attempted to justify re-

strictive measures on the basis that they are necessary to preserve the essential characteristics of a 

healthcare system. The point was made previously that member states have chosen to organise their 

healthcare system based on particular policy choices; the Dutch healthcare system operates a form of 

health insurance where benefits are distributed as benefits-in-kind unlike the British healthcare system 

which is funded through general taxation. Both systems came under scrutiny during the patient mobility 

cases where it was argued that exposure to free movement rules would threaten the particular character-

istics of each system.978 Notwithstanding these arguments, the Court has found that although member 

states retain the power to organise their welfare systems979, they must comply with EU law when doing 

so.980 This position is not uncontroversial, particular when viewed in light of Advocate General Colomer’s 

                                                 
974  Commission v. Austria, above n 957, at para 50. 

975  Ibid, Opinion of Advocate General Jacobs, para 26.  

976  Commission v. Austria, above n 957, at para 50. 

977  Ibid, para 66. 

978  Müller-Fauré, above n 632, at para 99; and, Watts, Opinion of Advocate General Geelhoed delivered on 15 December 
2005, above n 633, para 73. 

979  Duphar, above n 613, at para 16; and Sodemare, above n 548, at para 27. 

980  Decker, above n 618 para 23; and, Kohll, above n 613, at para 19.  
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remarks that this obligation ‘cannot require them to abandon the principles and philosophy which has 

traditionally governed their sickness insurance.’981 

6.3.3.5. Quality of services 

A final general interest justification to consider is that related to the quality of services provided. This 

type of justification could be used for a restriction on the grounds that it is aimed at ensuring the quality 

of services provided within the national territory. In Kohll, the Luxembourg government tried to justify 

its refusal to grant authorisation to travel abroad to receive services on the grounds that this rule aimed 

to guarantee the quality of medical services.982 Given the free movement of healthcare services had been 

facilitated by adopting common standards at the European level, it proved difficult for the Court to 

accept that the protection of the quality of medical services provided in other member states as a justifi-

cation for restrictive regulatory measures.983 Additionally, in Geraets-Smits there was an attempt to justify 

restrictions on the basis that they are necessary to ensure a sufficient and permanent access to a balanced 

range of high-quality hospital treatment.984 Although entertained by the Court, the arguments made by 

the Dutch government to this effect were found to fail the proportionality test.985 

6.3.4. Preliminary conclusions on material coherence  

In comparing the material scope of the two frameworks, a clear dividing line emerges. Clearly, the internal 

framework maintains a broader set of exemptions relevant to public services. Its express derogations for 

discriminatory restrictions on public health grounds, when contrasted with its external counterpart, are 

of greater breadth. But it is the presence of an open-ended list of general interest justifications for non-

discriminatory restrictions that marks the internal rules out. Available against each of the freedoms, this 

injects a degree of flexibility into the internal framework that is not found in the external framework. As 

demonstrated by the preceding section, several justifications specific to both health and education public 

services have been established. Moreover, and with reference to earlier statements made in section 2.2.2 

regarding the nature of public services, this also leaves open the future possibility of new general interest 

justifications being developed.  

It is worth considering why the internal framework has introduced increased flexibility at this final stage. 

This is perhaps a consequence of its upstream lack of public services acknowledgement, note the breadth 

                                                 
981  Müller-Fauré, Opinion of Advocate General Colomer deliver on 22 October 2002, above n 632, para 58.  

982  Kohll, above n 613, at para 43.  

983  Ibid, paras 47-49. 

984  Smits and Peerbooms, above n 528, at para 78.  

985  Ibid, paras 105-107. 
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of its scope and application as examined in the previous two chapters. In contrast, the external framework 

has gone to considerable lengths to create such flexibility. At this stage, it seems necessary for the internal 

framework to account for its earlier failings. It should be acknowledged that this is made possible through 

the corrective role of the Court, which its member states are familiar with. It is through a mechanism 

such as the CJEU that internal framework can adjust the valve of economic integration to take account 

of public services. Processes of dispute resolution are provided for in the external framework, however, 

it remains uncertain whether they are able to sensitively handle public services in the same manner as the 

Court. As they stem from a different background and tradition, it is with good reason the EU remains 

sceptical and seeks to limit their scope with regard to public services by way of earlier upstream flexibility. 

The following section suggests this has been a wise decision.  

 

6.4. Application: balancing values 

So far the focus of this chapter has been the exceptions’ material scope. We now move to the twofold 

question of who will apply them and how? Internally, application of exceptions will be determined 

through an assessment of proportionality by the CJEU. Externally, the story is more complicated. Appli-

cation of exceptions arising in the context of cross-border services or establishment will be determined 

by a state-state arbitral panel on the basis of ‘necessity’. Where cases involve foreign investment, appli-

cation of the exceptions will be decided by an investor-state tribunal whose methodology appears unpre-

dictable. The procedural process of these separate forums is not the focus of this section. Rather, it is the 

legal method they use to determine the application of an exception. 

6.4.1. Internal proportionality 

For the internal framework, satisfaction of proportionality is the final step in justifying a restrictive na-

tional measure: having identified a basis on which to justify a specific measure, the Court will balance the 

interests of the Community against those of individual member states.986 Initially developed through the 

jurisprudence of the CJEU987, the concept of proportionality has been established firmly as a general 

principle of EU law.988 It should be stressed that the notion of proportionality is not unique to EU law. 

                                                 
986  Tor-Inge Harbo, ‘The Function of the Proportionality Principle in EU Law’, (2010) 16(2) European Law Journal 158, 171. 

987   The notion is said to stem from the last sentence of Article 36 TFEU thats states a restriction of free movement should 
not constitute a means of arbitrary discrimination or a disguised restriction on trade between Member State, see Paul 
Craig, EU administrative law (Oxford University Press, 2012), 617. 

988   TEU, Article 5 directly acknowledges the concept and its subparagraph (4) reads ‘[u]nder the principle of proportionality, 
the content and form of Union action shall not exceed what is necessary to achieve the objectives of the Treaties.’ 
Moreover, Protocol (No 2) on the application of the principles of subsidiarity and proportionality of the TEU elaborates 
further on the concept.  
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Broadly-speaking, it can be seen as a ‘trade-off device’ for the resolution of disputes between different 

norms, principles and values989, which can be employed in various contexts and for different purposes.990 

Here, we are interested in its use as a mechanism to balance the EU’s internal freedoms with non-eco-

nomic values, namely public services.  

A CJEU assessment of proportionality will ask three questions, each requiring an affirmative answer, of 

a restrictive national measure.991 First, does the national measure constitute an appropriate (often described 

as ‘suitable’992) means of achieving the objective in question? While normally given only cursory attention 

of the Court, this question’s purpose is to confirm the measure genuinely seeks to achieve its stated 

objective.993 Second, is the measure necessary? In essence, this requires that the national measure be in-

dispensable, which has been taken to mean not capable of being replaced by an alternative rule that is 

equally suitable but less restrictive.994 A member state is not required to prove that ‘no other conceivable 

measure could enable that objective to be obtained under the same conditions.’995 Although, where mul-

tiple alternatives exist it should opt for the least restrictive one.996 Third, does the measure go beyond 

what is justifiable or reasonable to achieve the objective pursued (proportionality stricto sensu997)? Even if 

the national rule is appropriate and necessary, a member state must drop the rule if the restrictions caused 

to intra-Community trade by the rule are disproportionate: ‘that is to say if the restrictions caused are out of 

                                                 
989   Mads Andenas and Stefan Zleptnig, ‘Proportionality and balancing in WTO law: a comparative perspective’, (2007) 20(1) 

Cambridge Review of International Affairs 71, 72.  

990   It is often asserted that proportionality stems from the EU’s own member states’ traditions, see Aurelien Portuese, 
‘Principle of Proportionality as Principle of Economic Efficiency’ (2013) 19(5) European Law Journal 612, 613, and Paul 
Craig and Grainne de Búrca, EU law : text, cases, and materials (Fifth Edition, Oxford University Press, 2011), 526. As a 
general notion it predates EU law significantly with the function it plays varying depending on the context it is used, see 
Valentina Vadi, Proportionality, Reasonableness and Standards of Review in International Investment Law and Arbitration (Edward 
Elgar Publishing, 2018) 58-60. For a typology of the different functions that may be served by proportionality, see Ibid, 
73-74.  

991   Articulated clearly in Case C-331/88 The Queen v Minister of Agriculture, Fisheries and Food and Secretary of State for Health ex 
parte Fedesa et al [1990] ECR I-4023, ECLI:EU:C:1990:391, para 13. For further discussion of the separate steps, see also 
Grainne de Búrca, ‘The Principle of Proportionality and its Application in EC Law’, (1993) 13(1) Yearbook of European 
Law 105, 113; Thomas Von Danwitz, ‘Thoughts on Proportionality and Coherence in the Jurisprudence of the Court of 
Justice’, in Pascal Cardonnel, Allan Rosas, and Nils Wahl (eds.), Constitutionalising the EU Judicial System: Essays in Honour of 
Pernilla Lindh (Hart Publishing, 2012), 371; Kate Shaw, The Court of Justice of the European Union: Subsidiarity and Proportionality 
(Brill Nijhoff, 2018), 66-72. 

992   Case C-463/01 Commission v. Germany [2004] ECR I-11705, ECLI:EU:C:2004:797, para 78. 

993   Case C-384/08 Attanasio Group [2010] ECR I-2055, ECLI:EU:C:2010:133, para 51. 

994   Cases: C-443/10 Bonnarde [2011] I-9327, ECLI:EU:C:2011:641, para 35; C-205/07 Gysbrechts and Santurel Inter [2008] I-
09947, ECLI:EU:C:2008:730, para 53. 

995   Case C-110/05 Commission v. Italy [2009] ECR I-519, ECLI:EU:C:2009:66, para 66. 

996   Case C-261/81 Rau v. De Smedt [1982] ECR 3961, ECLI:EU:C:1982:382, para 12. 

997   This has been described as ‘proportionality in the narrow sense of the term’, see Case T-125/96 Boehringer v. Council and 
Commission [1999] ECR II-3427, ECLI:EU:T:1999:302, para 102. 
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proportion to the aim sought by or the result brought about by the national rule.’998 The last of these 

elements remains controversial because it entails a much more intrusive review of the national measure 

and its reasonableness relative to its intended goal. Additionally, it continues to be debated whether it 

constitutes a distinct stage of analysis.999 For our purposes here, we treat them as distinct and separate 

stages of analysis. 

As noted above, the Court has a tendency to recognise a wider range of justifications, those in the general 

interest, and this has been coupled with closer scrutiny of those justifications and the strict application 

of the proportionality principle.1000 In the context of health and education services, this is a delicate matter 

with the Court having to weigh the internal freedoms against sensitive national interests. It has been 

observed widely that the intensity of proportionality review will depend on the measure in question.1001 

Further, some have suggested the Court will apply a lower standard of review to those measures touching 

upon national policy choices.1002 In approaching public services, and to avoid judging the value of the 

national measure, the Court considers the policy objectives and whether there are less restrictive means 

that could be used to achieve that objective.1003 This can be seen in some of the cases we considered 

earlier. 

The previous chapter considered several conflicts between foreign-purchased healthcare services and 

prior authorisation requirements. As the majority of these requirements fell foul of the freedom of ser-

vices, the question of exception arose. At stage one of proportionality, the Court found prior authorisa-

tion to be a suitable means of protecting public health and safeguarding the financial equilibrium or 

essential characteristics of a national healthcare system.1004 This stage was given only brief considera-

tion.1005 More attention was dedicated to the question of necessity. It was held that the prior authorisation 

                                                 
998   As outlined in Grogan, Opinion of Advocate General Van Gerven delivered on 11 June 1991, above n 529, at I-4720. 

999   For a discussion, see Craig, above n 978, at 591-592. Early-on, Craig and de Búrca noted that the Court will not necessarily 
apply all three parts of proportionality, see Paul Craig and Grainne de Búrca, EU law: text, cases, and materials (Third 
Edition, Oxford University Press, 2003), 373. Later they explain this by stating that the Court will ‘fold’ the third stage 
back into stages one or two, see Craig and de Búrca, above n 990, at 526. More recently, it has been argued that the Court 
has moved to a two-step proportionality test, see Nic Shuibhne, above n 930, at 494, and Case C-434/04 Ahokainen and 
Leppik [2006] ECR I-9171, ECLI:EU:C:2006:462, Opinion of Advocate General Maduro delivered on 13 July 2006, para 
26. 

1000  Barnard in Barnard and Okeoghene, above n 957, at 289.  

1001  de Búrca, above n 982, at 146; Takis Tridimas, The General Principles of EU Law (Second Edition, Oxford University Press, 
2006), 138; Jan Jans, ‘Proportionality Revisited’, (2000) 27(3) Legal Issues of Economic Integration 239, 263-264; and, Wolf 
Sauter, ‘Proportionality in EU Law: A Balancing Act?’ (2013) 15 Cambridge Yearbook of European Legal Studies 439, 449. 

1002   For an in-depth discussion of this trend, see Craig, above n 987, at 590-615. 

1003  Nistor, above n 51, at 127.  

1004  Kohll, above n 613, at para 50; Smits and Peerbooms, above n 528, at para 80; Watts, above n 633 para 110; Müller-Fauré, 
above n 632, at para 66; Stamatelaki, above n 953, at para 34. 

1005  Only one of cases explicitly found that the prior authorisation was ‘linked’ to such an objective, see Watts, para 66.  
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scheme must be ‘objectively necessary’. In some cases, the Court has found the national rules unnecessary 

on the basis that less restrictive alternatives exist.1006 In others, and given the rationales underpinning the 

requirements of prior authorisation (the need for effective planning of hospital expenses, maintenance 

of its infrastructure requires and avoidance of under-financing or waste of financial, technical and human 

resources), the measures were found to be ‘necessary and reasonable’.1007 Thereafter, the Court entered 

into a detailed consideration of the separate schemes. This could be viewed either as an additional layer 

of necessity with proportionality (stricto sensu) rolled into it or a distinct stage of analysis. Either way, it 

proved critical in its determination of proportionality. The Court found that justification was available so 

long as the criteria were non-discriminatory, objective and set in advance.1008 Consequently, specific ele-

ments of the schemes were found wanting, in particular the fact that such systems did not consider the 

health status of individual patients1009 or were not linked to an international standard.1010 

For establishment restrictions, the Court has taken a harder line on necessity when examining authorisa-

tion requirements in light of proportionality.1011 Typically, it has asked if there are any less restrictive 

means to achieve the objective pursued and, on occasion, suggested alternatives, such as: replacing an 

ownership requirement with a less intrusive presence requirement1012; or, using minimum attendance rules 

in place of a single practice limitation for doctors, dentists and veterinary surgeons.1013 Member states 

tend to fail the proportionately test because they go beyond what was deemed necessary to achieve the 

measure in question or ignored the option of less restrictive rules. That said, and although it is implicitly 

suggested that member states should adopt the less restrictive option, the public cost of doing so may be 

difficult to determine. A similar focus on necessity is found in student-mobility cases. In Schwarz case, 

which concerned a national measure allowing for tax relief on school fees paid in Germany but not 

another member state, it was held legitimate for Germany, in order to avoid an excessive burden, to limit 

the amount deductible in respect of school fees.1014 This was a less stringent measure than the refusal of 

                                                 
1006  Kohll, above n 613, at para 52; Stamatelaki, above n 953, para 35. 

1007  Smits and Peerbooms, above n 528, at para 76; Müller-Fauré, above n 632, at para 77; and, Watts, above n 633, at para 81. In 
the final of these, a distinction was drawn between hospital and non-hospital services. For the latter, the Court found 
that the threat posed by reimbursement to the financial equilibrium of a system is less than that of hospital services and 
schemes not necessary, see Watts, para 108. 

1008  Smits and Peerbooms, para 90; Müller-Fauré, para 116; and, Watts, para 85. 

1009  Müller-Fauré, para 90; Watts, paras 119-120.  

1010  Smits and Peerbooms, above n 528, at para 94. 

1011  Commission v. France, above n 848, at para 11; Commission v. Italy, above n 902, at para 21. 

1012  Commission v. Greece, above n 845, at para 35.  

1013  Commission v. Luxembourg, above n 622, at para 20. 

1014  Schwarz, above n 652, at para 80. 
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any tax relief that was considered ‘totally disproportionate’ to the legitimate aim pursued.1015 The same 

approach was taken Morgan. Here, member state restrictions were recognised as legitimate to ensure 

maintenance assistance for students did not become an unreasonable burden.1016 Such assistance was 

limited to those student who had undertaken their first year of higher education in Germany. The Court, 

however, found this a disproportionate requirement for those that had already undertaken their school 

there.1017 

6.4.2. External necessity 

The EU’s external exceptions do not mention proportionality. Instead, they replicate the approach found 

in the GATS, which also does not refer to proportionality. Those following this approach incorporate 

the GATS ‘necessity’ test for application of their justified derogations. We discussed previously this 

standard, along with the chapeau, also present in the external agreements, in section 2.5.4. The agreements 

replicating a GATS-type approach do little to suggest they should be applied by a state-state arbitral panel 

in a manner consistent with EU proportionality. Rather, they are likely to follow the WTO’s approach to 

necessity. From a coherency perspective this raises the question, to what extent the external necessity 

standard of review can be compared to that of EU proportionality? This has been discussed at length 

elsewhere.1018 Here, we give a public services slant to the ongoing conversation.  

As presented earlier, there are two elements to the necessity test: (a) whether the measure is ‘designed to’ 

achieve the relevant policy objective; and (b) the core necessity of whether there is a less restrictive means 

to achieve the same result. These elements are built into the external framework. When contrasted with 

the internal framework’s proportionality test above, it is evident this overlaps with stages one and two of 

the internal proportionality analysis. On such a view, one could assert there is a substantive amount of 

coherence between the two. Where they differ is with the internal’s use of proportionality sticto sensu, 

which can be assumed to be externally absent.1019 From this perspective, it would appear that application 

of internal and external exceptions, already substantively diverse, will differ significantly. That said, this 

view should be tempered by two factors.  

                                                 
1015  Ibid, para 81.  

1016  Morgan, above n 656, at para 43. 

1017  Ibid, paras 45-46. 

1018  While in no way exhaustive, see Jan Neumann and Elisabeth Tuerk, ‘Necessity Revisited: Proportionality in World Trade 
Organization Law After Korea—Beef, EC—Asbestos and EC—Sardines’, (2003) 37(1) Journal of World Trade 199, 210; 
Axel Desmedt, ‘Proportionality in WTO Law’, (2001) 4(3) Journal of International Economic Law 441, 462; Karsten Ensig 
Sørensen, ‘Non-discriminatory restrictions on trade’, in Sandford Gaines (ed.), Liberalising Trade in the EU and the WTO: 
A Legal Comparison (Cambridge University Press, 2012); and, Andenas and Zleptnig, above n 989.  

1019  Federico Ortino, Basic Legal Instruments for the Liberalisation of Trade: A comparative of analysis of EC and WTO Law (Hart 
Publishing, 2004), 470. 
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Firstly, there is a line of WTO jurisprudence supportive of the use of proportionality stricto sensu. Early-

on, both GATT and WTO Panels restrictively interpreted ‘necessity’ to mean that no alternative measure 

(‘the least trade restrictive’) was reasonably be available.1020 However, in subsequent disputes the test has 

been relaxed. A series of Panel Reports, discussed previously in Chapter 2, exemplify this change. In 

Korea-Beef, the Appellate Body stated that necessity should be determined through consideration of: (a) 

‘the extent to which the measure contributes to the realization of the end pursued’; and, (b) ‘the extent 

to which the compliance measure produces restrictive effects on international commerce’.1021 It was fur-

ther added that such a determination ‘involves…a process of weighting and balancing a series of factors 

which…include the importance of the…interests or values protected by that law or regulation at issue, 

and the accompanying impact of the law or regulation on imports or exports’.1022 In EC-Asbestos, con-

cerning a French ban on imports of asbestos and products containing it, the Appellate Body takes this 

approach further. Noting that health is ‘vital and important to the highest degree’, it weighed and bal-

anced the same series of factors.1023 These decisions, along with others1024, may be viewed as a broadening 

of the necessity test to incorporate stage three of proportionality.  

Secondly, some scholars have asserted that the chapeau necessarily implies a proportionality analysis.1025 A 

couple of arguments underpin such a view. Internally, proportionality is said to stem from what is now 

Article 36 TFEU’s prohibition of restrictions that are ‘arbitrary discrimination or a disguised restriction 

on trade’. The same formulation is found in both the GATT and GATS and now the external framework. 

Accordingly, it can be argued that the EU’s external agreements lay the same foundation. Moreover, the 

Appellate Body has previously held that the chapeau ‘embodies the recognition on the part of the WTO 

Members of the need to maintain a balance of rights and obligations…between the right of a member to 

invoke…the exceptions of Article XX…and the substantive rights of the other Members under the 

GATT 1994’.1026 That said, others have poured cold water on the idea that proportionality has been read 

into the chapeau as its aim is to root out hidden discrimination.1027 

                                                 
1020  US—Section 337 of the Tariff Act of 1930, Panel Report, 7 November 1989, L/6439-36S/345, para 5.26; US—Measures 

Affecting Alcoholic and Malt Beverages, Panel Report, 19 June 1992. DS23/R-39S/206, para 5.52; Thailand—Restrictions on 
Importation of and Internal Taxes on Cigarettes, above n 296, at para 75; US—Standards for Reformulated, above n. 261, at para 
6.28.  

1021  Korea – Beef, above n 101, at para 163. 

1022  Ibid, para 164. 

1023  EC-Asbestos, above n 295, at para 72. 

1024  United States – Gambling, above n 282, at para 306. 

1025  Andenas and Zleptnig, above n 989, at 462-463.  

1026  US-Shrimp, above n 300, at para 156. 

1027  Neumann and Tuerk, above n 1018, at 231. This was also borne out out from our early analysis in section 2.5.4. 
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The above suggests that the two tests at least have the potential for substantive coherence. So far, how-

ever, this discussion has neglected the question of who will decide. It is in this regard that the external 

agreements may differ as decisions on application of external exceptions will be taken by neither the 

CJEU nor a WTO Panel.1028 Rather, determination will be by independent state-state dispute settlement 

body. It is in this regard that the two are most likely to depart from one another. In previous comparisons 

of CJEU and WTO Panels, it has been observed that the former is much freer in its assessment of 

proportionality than the latter is in relation to necessity.1029 For instance, the Court can suggest alternative 

ways of achieving the policy objective in question. In contrast, WTO Panels place greater reliance on the 

evidence and arguments presented to it. An explanation for this difference is the shared understanding 

among EU member states, facilitated by political integration, which is not present in the WTO.1030  

Fitting an external state-state arbitral panel into this equations takes some imagining. On one hand, such 

a panel would be an entity of international economic law and not EU law. Accordingly, any interpretation 

it reaches regarding the applicability of exceptions would likely follow those of comparable bodies of law, 

in this case the WTO. On the other, it will be confronted by various uploads of EU law. In this regard, 

recall that section 6.2 above highlighted exceptions for social security systems and exercises of official 

authority. These conceptions have their basis in EU law but none in international trade law. It therefore 

remains uncertain what scope a state-state arbitral panel would attribute to such concepts. The EU’s 

decision to create space for public services earlier, at the scope and application stages, may be motivated 

by the desire to prevent future arbitral panel making the decision. The decision is fortified by considera-

tion of the unpredictability investor-state panels, examined in the below subsection. 

6.4.3.  Investment proportionality 

As outlined above, the specific investment disciplines are not subject to the justified derogations and, 

aside from the EU-Vietnam BIT, any exceptions for that matter. Considering most BITs make no men-

tion of proportionality1031, it is difficult to imagine how proportionality would work its way into the de-

cision of an investor-state tribunal. However, the EU’s BITs are slightly different. In chapter 5, we high-

lighted the fact that the EU had tailored its FET and indirect expropriation disciplines. For both disci-

plines, it has strengthened the right to regulate to allow parties to achieve a legitimate policy objective, 

                                                 
1028  Although, it should be noted that many of the many of the EU’s agreements provide for such. The question of 

enforcement is addressed more fully by the following chapter. 

1029  Karsten Ensig Sørensen, above n 1018, at 201.  

1030  Gisele Kapterian, ‘A critique of the WTO jurisprudence on ‘necessity’’, (2010) 59(1) International and Comparative Law 
Quarterly 89, 97-98. 

1031  However, there are exceptions to this general rule. For instance, the FTA between Korea and the US states that non-
discriminatory regulatory actions do not qualify as expropriation unless they are ‘extremely severe or disproportionate’, 
see Korea-US FTA, Annex 11-B(3)(b).   
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such as public health and morals. For the latter specifically, a tribunal may consider a national measure’s 

economic impact, duration and its character (including its object, context and intent) when determining 

whether an indirect expropriation has taken place. Moreover, each BIT exempts non-discriminatory 

measures designed and applied to protect legitimate public welfare objectives do not constitute indirect 

expropriations. Each of these implies an element of proportionality analysis (stricto sensu) and, in cases 

of conflict, an investor-state tribunal will have to make such a determination.  

While examples of proportionality are relatively uncommon in investment arbitration, there are instances 

of tribunals relying on a form of proportionality analysis for both expropriation and FET. For expropri-

ation, the concept of proportionality has been invoked by claimants arguing that ‘[r]egulatory measures 

pursu[ed] other than in the public interest…are disproportional (lack of fair balance between the aim 

sought and means employed).1032 Alternative tribunals have held that ‘[p]roportionality is a condition that 

renders expropriation lawful, although it does not exclude compensation for the damage caused’.1033 Oth-

ers have similarly held that proportionality may play a role in assessing whether the host state exercised 

regulatory power properly or whether its conduct amounted to indirect expropriation.1034 Some have gone 

further in citing ECHR jurisprudences in finding there ‘must be a reasonable relationship of proportion-

ality between the charge or weight imposed to the foreign investor and the aim sought.’1035 Similar in-

stances of proportionality can be observed in relation to FET. For instance, in MTD Equity v. Republic of 

Chile, involving the failure of a construction project deemed inconsistent with zoning regulations, the 

tribunal held that FTE ‘encompass[es]…good faith, due process, nondiscrimination and proportional-

ity’.1036 Subsequent, tribunals have referred to a standard of reasonableness and proportionality in exam-

ining compliance with FET.1037 More explicitly, in Occidental, which concerned an oil industry investment, 

the tribunal found that ‘numerous investment treaty tribunals have found that the principle of propor-

tionality is part and parcel of the overarching duty to accord fair and equitable treatment to investors’.1038 

                                                 
1032  Telenor Mobile Communications AS v. Republic of Hungary, ICSID Case No. ARB/04/15, Award of 22 June 2006, para 40. 

The Tribunal rejected the claimant’s claims on jurisdictional grounds, see para 108(1).  

1033  Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic, ICSID Case No. 
ARB/07/26, Award of 8 December 2016, para 969.  

1034  Siemens AG v. The Argentine Republic, ICSID Case No. ARB/02/8, Award of 6 February 2007, para 354. 

1035  Técnicas Medioambienteales Tecmed S.A. v. The United Mexican States, ICSID/ARB(AF)/00/2, Award of May 29 2003, para 
122. Here, the tribunal cited the ECtHR decision in Mellacher and Others v. Austria (1989) 12 EHRR 391. This approach 
has been cited with approval in LG&E Energy Corp. and others v. The Argentine Republic, ICSID/ARB/02/1, Decision on 
Liability, 3 October 2006, para 195 and Azurix Corp. v. The Argentine Republic, ICSID/ARB/01/12, Award of 14 July 2006, 
paras 311-312.  

1036  MTD Equity SDN BHD and MTD Chile SA v. Republic of Chile, ICSID Case No. ARB/01/7, Award of 25 May 2004, para 
109. 

1037  Total SA v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on Liability, 27 December 2010, para 123. 

1038  Occidental Petroleum Corporation and Occidental Exploration and Production Co v. Republic of Ecuador, ICSID Case No. 
ARB/06/11, Award of 5 October 2012, Footnote 7, 70.   
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It also added that proportionality analysis is applied ‘in a variety of international settings’, including the 

WTO Panel reports, decisions of the ECJ, and of the European Court of Human Rights.1039  

This brief overview demonstrates that the question of proportionality can raise its head in investment 

arbitration. However, rather than use the three-pronged proportionality test, where tribunals have re-

ferred to ‘proportionality’, they have tended to do so only in relation to the third stage of the test.1040 

Additionally, when asked to conduct a comprehensive analysis of proportionality encompassing its other 

stages of analysis, tribunals have declined.1041 A proportionality analysis of sorts would be required of 

investor-state tribunal assembled under an EU BIT. However, the extent of that analysis would appear 

to depend on the discipline in question. Application of its FET discipline would need to be read in light 

of the strengthened right to regulate, which implies a weighing of the pursued legitimate policy objective 

and its investment impact, i.e. narrow proportionality. A more comprehensive proportionality analysis is 

suggested for indirect expropriation. As noted above, a tribunal would have to determine whether the 

measure was non-discriminatory, designed to achieve a legitimate policy objective and applied to achieve 

that objective. This resembles both stages one and two of the internal proportionality and the WTO’s 

necessity test.  

Assuming a tribunal does resort to proportionality, it appears that it will use a stricto sensu version for FET 

and a more comprehensive analysis for indirect expropriations. The former may result in a much deeper 

enquiry into the merits of the national measure in question and lead to a less predictable outcome. As 

such, having different standards adds uncertainty into the EU’s carefully crafted framework designed to 

prevent overreach of its external disciplines. It remains unclear how a future tribunal will balance its 

investment disciplines with non-economic values. 

6.4.4.    Preliminary conclusions on application coherence 

In terms of their application methods, there is a significant discrepancy between the internal and external 

frameworks. The internal framework presents itself as following a relatively coherent approach, one that 

relies on its autonomous proportionality principle. Externally, divergent application methods have been 

identified. For trade disputes involving GATS-type justified derogation, it is suggested that a relevant 

state-state arbitral panel will use the test of ‘necessity’ to apply the justified derogation. The above dis-

cussion suggests that this overlaps to some extent with the EU’s internal proportionality principle. This 

is not the case for the investment-specific disciplines. While there are no exceptions relevant to FET and 

                                                 
1039  Ibid, para 402.  

1040  Vadi, above n 990, at 96. Also noted in Caroline Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge 
University Press, 2015), 123. 

1041  For example, Glamis Gold, above n 128, at paras 590 and 762.  
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expropriation, it is suggested that the EU’s tailored versions of the disciplines require their application 

be subject to a dose of proportionality. The extent of that proportionality would appear to differ between 

the two: the expropriation standard suggests a proportionality assessment comprised of stage one and 

two, whereas, FET implies only a narrow examination of stage three proportionality. This has yet to be 

tested. However, the uncertainty of outcomes that could result from the incoherent application of ex-

ceptions may explain the EU’s choice to use the structural means of external agreements to limit their 

scope and application. It could also be the reason for no self-standing public services exception. In doing 

so, it takes the decision out of the hands of an independent dispute settlement body. 

 

6.5 Conclusions on coherence 

In bringing to an end to our coherency assessment, this final section suggests three conclusions can be 

drawn. Firstly, the surveyed agreements demonstrate that the EU’s practice is to use the toolkit of inter-

national trade and investment law. If we recall the various elements of our two models in Chapter 2, on 

its face this would raise concerns from a public services perspective. At each stage of our assessment 

analysis, we can see each model has played some role. In Chapter 4, we saw the scope of the agreements 

limited by use of both GATS and NAFTA practices. In Chapter 5, the EU was seen to use of disciplines 

found in either model and condition their application through the same legal mechanisms, schedules 

based on negative- and positive-listing. In this Chapter, we have see the heavy use of the GATS’ justified 

derogations. The EU has not always accepted the presented toolkit of international trade and investment. 

Earlier agreements exhibit a tendency to upload some concepts originating from the internal market; an 

illustration is the frequent mentions of ‘economic activity’ to determine the scope of external establish-

ment rules. This early inclination appears displaced by the current practice However, this is not the end 

of the story. A running theme of these Chapters is the EU tailoring the tools available to take account of 

its public services obligation. 

Secondly, the extent of the EU’s agreements tailoring to public services has varied significantly across 

the three points of assessment. Our assessment of the agreements shows that more effort is taken at the 

stages of scope and discipline than at the exception stage. For instance, at the scopal stage we observed 

the EU’s varied use of different mechanisms to narrow the agreements’ reach in relation to public ser-

vices. Yet, it is at the stage of disciplines and their application that we see the EU’s tailoring at its most 

evident, which is evidenced from the expanded definitions of certain investment protections and use of 

specific reservations. Again, these techniques are employed to restrict the public service impact of its 

discipline. The current Chapter has demonstrated that less effort has been taken to tailor its exceptions. 

Overall, one is left with the feeling when drafting its agreements the EU has made a specific choice to 

focus on the two earlier stages, as opposed to including exceptions, to account for its public service 
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obligations. In itself this is revealing. It is not beyond the realms of possibility for the EU to have insisted 

on the inclusion of an overarching public services clause.1042 This appears to have been a shrewd choice. 

Instead of allowing a separate arbitrator to determine how public services are to be affected through 

application of an exception clause, which as demonstrated in section 6.4 is likely to be unpredictable, the 

EU has concentrated its efforts on preventing a scenario from ever getting to that stage. The external 

framework can be said to acknowledge public services in a very different way to the approach pursued 

internally. In fact the latter appears to tackle the question of public services from the opposite direction. 

Rather than draw it public service boundaries early at the stages of scope and discipline, which as a whole 

are broader than its external counterpart, it does so at the point of exception. This gives the internal 

framework a degree of flexibility not found externally.  

This brings us to our final conclusion. Despite the noted differences in approach, there are points at 

which the two cohere in terms of their public services effect. A clear example is that both remove pub-

licly-funded education from their scope. Although they do so at different points, the internal framework 

does this at initial scope stage whereas the external does so at the application stage, their effect on public 

services can be described as coherent. In a similar vein, a similar conclusion could be drawn from the 

treatment of publicly-funded healthcare; the external exempts such services in its schedules, positive and 

negative, while the internal would do so by way of one of its general interest justifications. Having said 

that, even in such scenarios where the two broadly align they do not appear to be an exact fit for one 

another. To illustrate the point by sticking with the example of publicly-funded public services, neither 

framework states what level of funding would be required. Accordingly, how can one say the two cohere 

fully? A further and more prominent point of incoherence are the external framework’s investment pro-

tections. Not only do these not find equivalents in the internal framework, the EU’s best efforts to tailor 

its external framework do not apply to them. It would appear that a spill-over of the external into the 

internal is inevitable. How the EU tries to contain such effects forms the subject of the next and final 

chapter.  

  

                                                 
1042  As suggested in Krajewski, above n 255. 



 

 
188 

  



 

 
189 

7 

Enforcement 

 

7.1.   Introduction  

The focus of the previous three chapters has been the coherence of the internal and external frameworks. 

While instances of possible conflicts have been discussed, little has been addressed as to what this means 

in practice for public services. For example, how would a finding that a prior authorisation requirement 

breaches national treatment be enforced? Or, if a public service provider is not covered by the public 

utilities exemption must it compete alongside foreign service providers? Alternatively, would an FET 

infringement by a public service regulation require its revisal? Perhaps more importantly, who will make 

these decisions? Is it to be the national courts of member states or a separate body established as part of 

the considered agreements? By moving beyond the substantive incongruities of the two frameworks, this 

final chapter seeks to establish the tangible effects resulting from a finding that a member state’s public 

service has breached an external discipline. In other words, how are the EU’s external disciplines to be 

enforced against an infringing public service measure?  

In its endeavour, this chapter proposes an enquiry of two parts. The first is consideration of the various 

dispute settlement mechanisms (‘DSMs’) provided for in the EU’s agreements. Generally, these remain 

underused and neglected. That said, the role of such bodies should not be underestimated: without some 

form of enforcement process, the obligations of trade and investment agreements would be rendered 

useless. The EU’s various DSMs are mapped in section 7.2, which immediately follows. A clear outcome 

is that a one-size-fits-all approach is not adopted by the EU. Instead, a dividing line is drawn in the type 

of DSMs used by the agreements. In agreements with geographically proximate countries and of an older 

vintage, a diplomatic-model of dispute resolution is used. For more recent agreements concluded with 

countries further afield, a quasi-adjudicative style of DSM is adopted. While a majority opt for a state-

based model, similar to the WTO’s dispute settlement body (‘DSB’), agreements containing specialised 

investment protections allow for private enforcement by way of investor-state dispute settlement 

(‘ISDS’). Having recently been confirmed as compatible with EU law, this provides a mechanism for 

individual investors to seek compensation for breaches of investment protections.  

After setting the scene, the second part of this enquiry will discuss the public service effects flowing from 

the EU’s international agreements and DSM decisions rendered thereunder. Beginning in section 7.3, 

this introduces the concept of direct effect and its relevance to public services. Thereafter, we consider 

the EU’s policy of limiting the direct effect of its agreements. Although previously addressed elsewhere, 

this builds on the existing literature by charting the various direct effect limitations that the EU has 
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utilised in the selected agreements. The impact of this policy is that the EU’s international agreements 

and decisions of accompanying DSMs cannot be enforced domestically. In light of this finding, the re-

mainder of this section examines their legal status and the extent to which they are legally binding nature. 

The indirect effects of a DSM decision established by an EU agreement are examined in section 7.5. 

There are two sides to this issue. On one hand, we have the indirect legal effects that will be felt by the 

EU to which significant academic attention has already been paid. This has focused primarily on the 

judicially-constructed principles of consistent interpretation and implementation. Much of this has arisen 

as a result of the EU’s membership of and representation of its member states at the WTO. This brings 

us to other side of the coin, the indirect political effects on both the EU and its member states’ policies. 

In this regard, a particularly important development is that member states can serve as individual re-

spondents under the EU’s ISDS model. Here, they do not have the EU to act as a shield against the 

enforcement consequences of ISDS. It is submitted that this new development represents a potent chal-

lenge to future development of public services. The conclusions of this chapter are found in section 7.6. 

While the analysis of this section shows that the enforcement decisions of international DSMs are not 

without effect, the extent of their internal impact is largely left to the EU to regulate. A major exception 

to this is the effect of ISDS on its member states. Overall, the EU’s approach can be said to dovetail with 

the broader narrative of it seeking to limit the internal effects of its external agreement by retaining the 

last word. In doing so, it displays a lack of faith in the system that it helped to create.  

 

7.2.    Enforcement in EU international agreements  

7.2.1. Dividing lines in international enforcement 

International legal disputes are those whose legal substance is rooted in international law.1043 States, ex-

ercising their right of free choice, can declare a particular means of dispute resolution be used in their 

international treaties or agreements.1044 Typically, they do so by either political (negotiation, fact-finding 

exercises or mediation)1045, adjudicative (arbitral or judicial settlement)1046 or a mix of the two, commonly 

                                                 
1043  As defined by Anne Peters, ‘International Dispute Settlement: A Network of Cooperational Duties’, (2003) 14(1) European 

Journal of International Law 1, 3. Alternative definitions have relied on the international nature of the parties to the dispute, 
see Richard B. Bilder, ‘An Overview of International Dispute Settlement’, (1986) 1 Emory Journal of International Dispute 
Resolution 1, 3-5.  

1044  Anne Thies, ‘European Union Member States and State-State Arbitration: What’s Left’, in Marise Cremona, Anne Thies 
and Ramses A Wessel (eds.), The European Union and International Dispute Settlement (Hart Publishing, 2017), 136.  

1045  A frequently cited example is Article 33(1) of the United Nations Charter which outlines that states can settle their inter-
national disputes by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement resort to regional agen-
cies or arrangements, or another peaceful means of their choice. 

1046  Perhaps the best illustration of which would be the CJEU. Its role, along with the General Court, is to settle disputes 
between member states, institutions as well as natural and legal persons. From an international perspective, EU member 
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described as quasi-judicial means and exemplified by the WTO’s DSB.1047 The difference between the 

first and second means of dispute resolution should not be underestimated. Two fundamental differences 

exist between them, namely in the latter: (1) decisions are made by a third-party who has the parties’ 

consent to resolve the dispute on the basis of law; and (2), those decisions are binding to the extent that 

they can be enforced through the withdrawal of obligations.1048 Touted benefits of this form of resolution 

are certainty of process and a final outcome that enjoys the authority and legitimacy of international 

law.1049 That said, it has been criticised for lacking the necessary dynamism of political dispute resolu-

tion.1050 

The EU has dabbled in varieties of both models.1051 To illustrate the point, let us consider the DSMs used 

in three of its best-known international relationships. Conflicts arising under the Ankara Agreement with 

Turkey are to be resolved by decision of its Association Council, which represents a chiefly political 

means of resolution.1052 In contrast, the EEA Agreement passes the role of dispute management to the 

standing EFTA Court, very much an adjudicative process.1053 Finally, the various bilateral agreements 

with Switzerland can be seen to include aspects of the two.1054 Turning to our object of focus, the DSMs 

                                                 
states can be viewed as having consented to disputes being resolved by a permanent judicial body and whose ‘prosecuto-
rial’ role distinguishes from other settlement mechanisms, see Jonas Tallberg and James McCall Smith, ‘Dispute settle-
ment in world politics: States, supranational prosecutors, and compliance’, (2014) 20(1) European Journal of International 
Relations 118, 120-121. 

1047  The WTO’s DSB merges elements of both diplomatic and adjudicative dispute resolution. To this end, it provides for 
both consultations and mediation as well as binding arbitration, see WTO, above n 72, Articles 4, 5 and 6.  

1048  As stressed by John Merrills, International Dispute Settlement (Cambridge University Press, 2017), 88; and, Peters, above n 
1043, at 4. 

1049  Anna Spain, ‘Examining the International Judicial Function: International Courts as Dispute Resolvers’, (2014) 34(5) 
Loyola of Los Angeles International and Comparative Law Review 1, 11. 

1050  Toshifumi Tanaka, The Peaceful Settlement of International Disputes (Cambridge University Press, 2018), 22.  

1051  A broad overview is given by Christopher Vajda, ‘The EU and Beyond: Dispute Resolution in International Economic 
Agreements’, (2018) 29(1) The European Journal of International Law 205.  

1052  EU-Turkey, Article 25 allows contracting parties to submit a dispute to the Council of Association. This is comprised of 
Member States government representatives, the EU and the Turkish government. It has the power, acting unanimously, 
to take decisions in order to obtain the objectives laid down by the agreement and has done numerously. For further 
consideration, see Eeckhout, above n 345, at 276-277. 

1053  EEA Agreement, Article 108 establishes an EFTA Court, comprising only 3 members, for the purposes of extending the 
internal market to its participating states (Norway, Liechtenstein and Iceland). For greater detail, see Carl Baudenbacher, 
‘The EFTA Court: Structure and Tasks’, in Carl Baudenbacher (ed.), The Handbook of EEA Law (Springer International 
Publishing Switzerland, 2016), 139. An account of its role ensuring homogenity between EEA and EU law can be found 
in Halvard Haukeland Fredriksen and Christian N.K. Franklin, ‘Of Pragmatism and Principles: the EEA Agreement 20 
Years On’, (2015) 52 Common Market Law Review 629. 

1054  Although EU-Switzerland relations are based on more that 100 bilateral agreements, each agreement has its own DSM 
known as a Joint Committee. Their role is the management and supervision of the proper functioning of the agreements 
and are composed of EU and Swiss representatives. A thorough discussion of the institutional framework of the main 
EU-Swiss agreements is located in Stephan Breitenmoser, ‘Sectoral Agreements between the EC and Switzerland: Con-
tents and Context’, (2003) 40 Common Market Law Review 1137, 1153-1158. An exception to the above description is the 
EC-Switzerland Transport Agreement which provides for the exclusive role of the CJEU to solve disputes concerning 
decisions of EU institutions made under the agreement, see Christine Kaddous, ‘The relations between the EU and 
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found in the EU’s agreements, as outlined in Chapter 3, it becomes clear the EU has no fixed approach. 

Across the different categories of agreements, we can identify examples of political and quasi-adjudicative 

DSMs. Additionally, in the latter category we find both state and individual enforcement mechanisms. 

Each variety brings with it a different public service implication. The remainder of this section maps the 

various DSMs used and considers what underlying motives may have prompted the EU to adopt them. 

7.2.2.    State enforcement: the ‘diplomatic’ model 

The EU ‘diplomatic model’ relies on consultation and diplomatic negotiation as a means to solve disputes 

which relate to the interpretation or implementation of an agreement.1055 Earlier AAs and the now re-

dundant Europe Agreements made use of this model, which reserves a ‘major role’ for their Association 

Councils or Joint Committees and a lesser role for third-party arbitration.1056 The use of diplomatic means 

is an identifiable trait of the Euro-Med and some of Stabilisation AAs. In the former, the trend is to give 

their Association Councils the first attempt at resolving the dispute and should that fail the conflict may 

be resolved through state-state arbitration.1057 An Association Council ‘may settle the dispute by means 

of decision’ with parties bound to take measures to carry out that decision.1058 A similar approach is 

followed in the latter category, whose agreements provide for resolution only by way of their respective 

Stabilisation and Association Councils and where the dispute is to be settled by means of a binding deci-

sion.1059  

Unlike the noted Stabilisation AAs, the Euro-Med agreements do allow for state-state arbitration where 

an Association Council or Joint Committee has failed to resolve the issue.1060 However, when compared 

to the WTO’s DSB, this seems somewhat bare and there appears little appetite to make use of its proce-

dures. Some key characteristics of this model suggest this. This is first shown by the decision to make 

arbitration available only if an Association Council or Committee resolution has not materialised. Second, 

                                                 
Switzerland’, in Alan Dashwood and Marc Maresceau (eds.), Law and Practice of EU External Relations: Salient Features of a 
Changing Landscape (Cambridge University Press, 2008), 241. 

1055  As described by Ignacio Garcia Bercero, ‘Dispute Settlement in European Union Free Trade Agreements: Lessons 
Learned?’, in Loran Bartels and Federico Ortino (eds.), Regional trade agreements and the WTO legal system (Oxford University 
Press, 2006), 389. 

1056  Joanna Gomula, ‘Dispute Settlement under Association Agreements with Central and Eastern European States’, (1995) 
22 Polish Yearbook of International Law 107, 116.  

1057  EU-Algeria, Article 100; EU-Egypt, Article 82; EU-Israel, Article 75; EU-Jordan, Article 97; EU-Lebanon, Article 82; 
EU-Morocco, Article 86; EU-Palestine, Article 67; and, EU-Tunisia, Article 86. 

1058  EU-Algeria, Article 100(2)-(3); EU-Egypt, Article 82(2)-(3); EU-Israel, Article 75(2)-(3); EU-Jordan, Article 97(2)-(3); 
EU-Lebanon, Article 82(2)-(3); EU-Morocco, Article 86(2)-(3); EU-Palestine, Article 67(2)-(3); and, EU-Tunisia, Article 
86(2)-(3). 

1059  EU-Albania, Article 119; EU-Macedonia, Article 111.  

1060  EU-Algeria, Article 100(4); EU-Egypt, Article 82(4); EU-Israel, Article 75(4); EU-Jordan, Article 97(4); EU-Lebanon, 
Article 82(4); EU-Morocco, Article 86(4); and, EU-Tunisia, Article 86(4).  



 

 
193 

while state-state arbitration is provided, it is often of a basic nature, for example no deadlines are speci-

fied1061, formal arbitration procedures can be thwarted by a party’s refusal to appoint an arbitrator1062 and 

provides no rules for non-compliance with the ruling. On the final of these, rather than state that a 

decision is binding what is specified is that parties can take ‘measures’ to comply with the Council’s 

decision. Taken together, there is a clear preference for the use of diplomatic means to settle disputes. 

One is left with the impression of the EU looking to keep a tight grip on how disputes are solved and 

their outcomes are received. This point is emphasised by the fact that the EU and its member states are 

to act as a single party to proceedings, which reflects the ‘bilateral’ nature of these mixed agreements (as 

opposed to multilateral agreements such as the WTO).1063 Consequently, one can assume that the EU 

would look to take the lead role in proceedings, including the appointment of arbitrators.  

Lamentably, the transparency afforded to the negotiation of EU trade agreements has yet to be extended 

to the workings of its Association Councils and Joint Committees.1064 It is therefore unclear to what 

extent the diplomatic model has been used to resolve disputes. The fact that WTO litigation between the 

EU and its regional partners is extremely sparse may allow one to assume that the diplomatic channels 

sets up by its agreements are operating effectively.1065 The explanation of the EU’s choice of diplomatic 

DSMs varies. Some have emphasised that it allows the EU to maintain the asymmetrical power imbalance 

inherent to such relationships.1066 In support of the former is that this form of dispute resolution is 

adopted in agreements with broader political flavour. Others have explained this in historical terms; be-

fore the establishment of the WTO’s DSB and its perceived success, diplomatic processes were the norm 

for solving commercial disputes with legal adjudication being relatively rare.1067 As noted in Chapter 3, 

these agreements do not represent only economic interests, although this is a relevant element. Rather, 

                                                 
1061  The exception are those agreements with a specific dispute settlement protocol, which is considered in the following 

subsection.  

1062  Edna Ramírez Robles, ‘Political & Quasi-Adjudicative Dispute Settlement Models in European Union Free Trade Agree-
ments: Is the quasi-adjudicative model a trend or is it just another model?’, (2006) Staff Working Paper ERSD-2006-09, 
World Trade Organization, 14.  

1063  It is only the EU-Palestine agreement does not explicitly state this, see EU-Palestine, Article 67. 

1064  Margherita Melillo, ‘Informal Dispute Resolution in Preferential Trade Agreements’, (2019) 53(1) Journal of World Trade 
95, 107. 

1065  As observed in Tomer Broude, ‘From Pax Mercatoria to Pax Europea: How Trade Dispute Procedures Serve the EC’s 
Regional Hegemony’, in Paul B. Stephen (ed.), Economics of European Union Law (Edward Elgar, 2007), 325. A similar 
conclusion is reached in Petros C. Mavroidis and André Sapir, ‘Dial PTAs for Peace: The Influence of Preferential Trade 
Agreements on Litigation between Trading Partners’, (2015) 49(3) Journal of World Trade 351, which suggests preferential 
trade partners prefer to resolve their disputes through diplomatic mechanisms even though quasi-judicial mechanisms 
are available. 

1066  Broude, above n 1065, at 330.  

1067  Bercero in Bartels and Ortino, above n 1055, at 390-1.  
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they encompass other objectives such as political dialogue and regional cooperation. In these circum-

stances, where both political and economic considerations are at stake, it is perhaps not in the best inter-

ests of the EU or its partners to have an independent arbitral tribunal adjudicate disputes. Moreover, by 

reserving resolution to diplomatic processes, the EU, given the inherent power imbalances, is able to 

influence the outcome and therefore internal effects of disputes. This is not the case for other agreements, 

which we will now address, where trade and investment is a much stronger aim. 

7.2.3. State enforcement: the quasi-adjudicative model 

Since the adoption of the EU-Mexico agreement in 2000, the EU has progressively included a quasi-

adjudicative model of dispute settlement, modelled on the WTO’s system, in its external agreements.1068 

Today, it seems evident that the EU’s primary modus of conflict resolution is the state-state DSM rather 

than the use of diplomatic means. Evidence of a shift to the former is that the diplomatic model has not 

been used since the EU-Albania agreement of 2009. All subsequent agreements have adopted a version 

of the state-state DSM. Fundamentally, this changes the character of how EU external disciplines are to 

be enforced. While the diplomatic model contains an ill-defined obligation to comply with an Association 

Agreement’s decision, the quasi-adjudicative model makes an arbitral decision enforceable through the 

suspension of obligations. What this means is that one party may withdraw benefits, such as access to a 

services sector in one or more modes of supply or a particular obligation such as national treatment, from 

another party who has been found to infringe the terms of their agreement.1069 While obligation suspen-

sion is intended to induce compliance, it weaponises the outcome of state-state DSM in a way that is 

absent in the diplomatic model.  

Notwithstanding recent challenges1070, the majority of bilateral and regional FTAs continue to be inspired 

by WTO’s model of state-state dispute resolution.1071 The purpose of this model is to deal with disputes 

arising thereunder in a timely and amicable manner.1072 The model comprises the DSB with the authority 

                                                 
1068  Commission, ‘Dispute settlement in a nutshell’ (Dispute Settlement, 19 September 2017) <http://ec.europa.eu/trade/pol-

icy/accessing-markets/dispute-settlement/> accessed 22 June 2018. 

1069  For an overview of obligation suspension under the WTO, see Arthur E. Appleton, ‘Suspension of Concessions in the 
Services Sector: Legal, Technical and Economic Problems’, (2009) Programme on Dispute Settlement and Legal Aspects 
of International Trade: ICTSD Issue Paper No.7, 3-6.  

1070  Over the last few years, the US has blocked appointments to the Appellate Body. Currently, there are only three serving 
members (the minimum number required) and if no new appointments are made the system will be unable to function. 
For discussion Nivedita Sen, ‘The Appellate Body in Crisis’ (TradeLinks, 27 June 2018) 
<https://www.linklaters.com/en/insights/blogs/tradelinks/the-appellate-body-in-crisis> accessed 9 May 2019.  

1071  Appleton, above n 1069, at 26. 

1072 While not the focus of this chapter, the amicable and conciliatory intention of trade dispute settlement stems from the 
WTO and its preceding dispute settlement procedure developed under the auspices of the GATT, see David Palmeter 
and Petros C. Mavroidis, Dispute Settlement in the World Trade Organization (Second Edition, Cambridge University Press, 
2012), 6-16. 

http://ec.europa.eu/trade/policy/accessing-markets/dispute-settlement/
http://ec.europa.eu/trade/policy/accessing-markets/dispute-settlement/
https://www.linklaters.com/en/insights/blogs/tradelinks/the-appellate-body-in-crisis
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to establish dispute settlement panels, both of first instance and appellate, which can maintain surveil-

lance of their rulings and recommendations, and authorise the suspension of concessions or obligations 

if its recommendations are not acted upon.1073 A number of its primary features, both diplomatic and 

adjudicative, tend to be replicated, including: consultations before litigation; optional access to mediation 

and conciliation; access to state-to-state arbitration if consultations prove unsuccessful; and, suspension 

of concessions as an enforcement mechanism.1074 Following the same taxonomy originally outlined in 

Chapter 3, the mapping to follow reveals the EU’s agreements contain many of these features. 

We begin with the EU’s Association Agreements. Aside from those noted above, more recent Stabilisa-

tion AAs have adopted a quasi-adjudicative resolution model. While envisioning an important role for 

their Councils1075, a majority contain separate Dispute Settlement Protocols that allow for the establish-

ment of arbitration panels to settle disputes.1076 The state-state DSM procedures found in the individual 

protocols of the Stabilisation Agreements contain significantly more detail, including a duty of parties’ to 

comply and the suspension of benefits for non-compliance.1077 Given that both the EU and its member 

states are both signatories to the agreement, it seems that the EU would act as respondent in such cases, 

as it has done generally in WTO disputes.1078 Interestingly, the agreements include a limitation preventing 

arbitral panels from interpreting acquis communautaire1079, which can be read as the EU expressing con-

cern over the interpretation of internal concepts found in its agreements.1080 The next category of Asso-

ciation Agreements, those with a strong trade component, also adopt such an approach. Each provide 

                                                 
1073  The operation of the WTO dispute settlement is governed by its relevant Annex, see WTO, above n 72. For a detailed 

overview of the WTO’s Dispute Settlement Understanding, see Trebilcock et al, above n 66, at 172-226. 

1074  Reto Malacrida and Gabrielle Marceau, ‘The WTO Adjudicating Bodies’, in Robert Howse, Hélène Ruiz-Fabri, Geir 
Ulfstein and Michelle Q. Zang (eds.), The Legitimacy of International Trade Courts and Tribunals (Cambridge University Press, 
2018), 53-54.  

1075  Each agreement specifies that ’[a]s long as the dispute is not resolved, it shall be discussed at every meeting’ of the relevant 
Stabilisation and Association Council. 

1076  EU-Bosnia-Herzegovina, Article 126; EU-Kosovo, Article 137; EU-Montenegro, Article 130; and, EU-Serbia, Article 
130.  

1077  EU-Bosnia-Herzegovina, Protocol 6: Dispute Settlement, Articles 3, 6 and 9; EU-Kosovo, Protocol V: Dispute Settle-
ment, Articles 3, 6 and 9; EU-Montenegro, Protocol 7: Dispute Settlement, Articles 3, 6 and 9; and, EU-Serbia, Protocol 
7: Dispute Settlement, Article 3, 6 and 9.  

1078  Rafael Leal-Arcas, EU trade law (Edward Elgar Publishing, 2019), 234. For a detailed discussion of EU’s role in the WTO 
dispute settlement system, see Stijn Billiet, ‘The EC and WTO Dispute Settlement: The Initiation of Trade Disputes by 
the EC’, (2005) 10(2) European Foreign Affairs Review 197.  

1079  Found in Article 13 of the above-mentioned protocols.  

1080  This concern should be viewed in light the development of EU external legal autonomy in Opinion 1/91 [1991] ECR I-
6079, EU:C:1991:490. Here, the ‘interpretation of the Community rules [by the EEA Court]’ was held to conflict ‘with 
Article 164 of the EEC Treaty and, more generally, with the very foundations of the Community’. In this ruling, the 
Court’s aim is to ensure that no body other than it is capable of interpreting and applying EU law. For an overview, see 
Odermatt, above n 397, at 5-6. 
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for consultations, formal arbitration if unsuccessful, a duty to comply with decisions taken by their arbi-

tral panels and the option to suspend concessions for compliance failure.1081 

Each of the EPAs contain a state-state DSM bearing WTO features. However, it will be recalled that the 

strength and breadth of those rules varied considerably. Some EPAs have well-developed rules that cover 

both services and establishment, while others have only weak equivalents or simply provide a framework 

for future negotiation.1082 A common feature of many EPAs is that they remove disputes relating to 

development finance from the scope of their state-state DSM.1083 The agreements also align in that each 

of their DSMs has a duty of compliance.1084 If a party fails to comply with a DSM decision, the other 

party is entitled to suspend obligations (initially on an initial temporary basis) if there is continued com-

pliance failure.1085 A final observations is that the agreements do not say whether it is the EU or member 

states that should act as the respondent in DSM arbitrations. In fact, the only EPA to make provision in 

this context is the EU-SADC which states that depending on the measure either the SADC as a collective 

or as individual EPA states.1086  

Each EU FTA contains a state-state DMS providing for consultations before litigation, optional media-

tion, formal arbitration when consultations are unsuccessful and enforcement through obligation sus-

pension.1087 Where an agreement provides for ISDS it is made clear that disputes concerning the inter-

pretation and application of that agreement are still to be resolved through the state-state mechanism. In 

CETA, this is signalled by the fact that ISDS is to apply ‘[w]ithout prejudice’ to the parties’ rights to 

resolve disputes through state-state procedures.1088 A slightly different approach is taken in its BITs with 

Singapore and Vietnam. Both contain individual chapters on dispute resolution that provide for ISDS, 

addressed in the following subsection, and state-state DSMs. The latter replicate many of the features 

                                                 
1081  EU-Central America, Articles 310-311, 314 and 317; EU-Chile, Articles 183-184 and 188-189; and, EU-Ukraine, Articles 

305-306, 311 and 315; EU-Georgia, Articles 246-247 and 254. The EU-Mexico’s DSM is established by Decision No 
2/2001 of the EU-Mexico Joint Council [2001] OJ L70/77, Articles 38-39 and 41-43. 

1082  As will be clear from the previous discussions, the EC-CARIFORUM agreements should be placed in the stronger bracket 
with the other EPAs (EU-West Africa, EU-Pacific, EU-ESA, EU-SADC and EU-EAC agreements) falling into the 
weaker bracket.  

1083  EU-Central Africa, Article 67; EU-West Africa, Article 73; EU-Pacific, Article 48; EU-ESA, Article 55; and, EU-SADC, 
Article 76. The exceptions being the EC-CARIFORUM and EU-EAC.  

1084  EC-CARIFORUM, Article 210; EU-Central Africa, Article 76; EU-West Africa, Article 71; EU-Pacific, Article 55; EU-
ESA, Article 55; EU-SADC, Article 83; and, EU-EAC, Article 115.  

1085  EC-CARIFORUM, Article 213; EU-Central Africa, Article 77; EU-West Africa, Article 74; EU-Pacific, Article 58; EU-
SADC, Article 86; and, EU-EAC, Article 117. The exception is the EU-ESA which does not contain such a provision.  

1086  EU-SADC, Article 75.  

1087  CETA, Articles 29(4)-(6), (14); EU-Columbia, Peru and Ecuador, Articles 301-2, 310 and 322; EU-Korea, Articles 14(3)-
(4) and (11); EU-Singapore, Articles 14(3)-(4), (12) and Chapter 15; EU-Vietnam, Articles 15(3)-(5) and (15); EU-Japan, 
Articles 21(5)-(7), (20) and (22). The EU-Korea Agreement is the outlier here in that it makes no provision for mediation.  

1088  CETA, Article 18.1(1).  
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noted above, including: consultations, mediation, arbitration with decision by majority vote, a duty to 

comply and the option of obligation suspension for non-compliance.1089 In BITs, the state-state DSMs 

are relevant only to disputes between parties regarding the agreements’ interpretation and application.1090 

They do not provide an alternative forum for the resolution of an investor’s claims. 

The EU’s gradual move to the state-state model could signal its comfort with third-party arbitral enforce-

ment. However, this may mask the reality of dispute resolution between countries that are party to a 

preferential trade agreement. As noted, state-state litigation is generally uncommon between preferential 

trade partners and unheard of under an EU agreement.1091 This can be contrasted with voluminous 

amounts of litigation produced at the WTO. Given the comparability of DSM models and the extent to 

which the EU’s agreements incorporate versions of WTO rules1092, this is could be considered an odd 

outcome. Several explanations have been offered as to why the WTO is preferred as a forum for dispute 

resolution. Some attribute this to its apparent neutrality, appellate review and ‘adjudicative’ and ‘less 

power-based’ nature.1093 Others argue it is the stability and predictability of the system that sells it.1094 Of 

relevance here are the agreements’ choice of forum provisions. Although not identical, each agreements 

allows a parties to institute dispute settlement proceedings through either its state-state DSM or the WTO 

Agreement.1095 However, once proceedings have started the same measure cannot be challenged in any 

other forum until the first proceedings have concluded. This does not account for the lack of state-state 

enforcement action under the EU’s agreement; as noted, WTO disputes between the EU and its trading 

partners are rare. It does, however, stick a fork for the progression of state-state enforcement making the 

                                                 
1089  EU-Vietnam BIT, Chapter 3: Dispute Settlement, Section A: Resolution of Dispute Between Parties; EU-Singapore BIT, 

Chapter 3: Dispute Settlement, Section B: Resolution of Dispute Between Parties;  

1090  EU-Vietnam BIT, Article 3.2; EU-Singapore, Article 3.25. 

1091  An informal database of disputes is maintained by Amelia Porges, ‘Regional trade agreement dispute settlement’ (Law 
Offices of Amelia Porges, 5 July 2019) <https://www.porgeslaw.com/rta-disputes> accessed 10 May 2019. The majority of 
state-state disputes listed here arisen under either North or Latin American agreements. As of yet, a dispute of this kind 
has yet to arise under an EU PTA, see Commission, Report on implementation of EU Free Trade Agreements: 1 January 2017 - 
31 December 2017 (Publications Office of the European Union, 2018), 45.  

1092  This is also borne out in the study of Henrik Horn, Petros C. Mavroidis and André Sapir, Beyond the WTO? An anatomy of 
EU and US preferential trade agreements (Bruegel, 2009). An interesting finding of this study is that PTAs include WTO 
equivalent rules as well as obligations outside the WTO’s scope (for instance environmental or labour obligations) and 
those within its scope but go beyond what has been achieved at the multilateral level.   

1093  William Davey, ‘Dispute Settlement in the WTO and RTAs: A Comment’, in Bartels and Ortino, above n 1055, at 355. 

1094  Amelia Porges, ‘Dispute Settlement’, in Jean-Pierre Chauffour and Jean-Christophe Maur (eds.), Preferential trade agreement 
policies for development: a handbook (World Bank, 2011), 478. 

1095  For Stabilisation AAs this is outlined in Article 16 of their respective Dispute Settlement Protocols. For those AAs with 
strong trade component: EU-Mexico, Article 43; EU-Central America, Article 326; EU-Chile, Article 189; EU-Georgia, 
Article 269; EU-Ukraine, Article 324. For the EPAs: EC-CARIFORUM, Article 222; EU-Central Africa, Article 86; EU-
West Africa, Article 84; EU-Pacific, Article 66; EU-SADC, Article 95; EU-EAC, Article 126. The exception here is the 
EU-ESA. For the FTAs: CETA, Article 29.3; EU-Columbia, Peru and Ecuador, Article 319; EU-Korea, Article 14.19; 
EU-Singapore, Article 14.21; EU-Vietnam, Article 15.24; and, EU-Japan, Article 21.27. For its BITs: EU-Singapore BIT, 
Article 3.45; EU-Vietnam BIT, Article 3.24.  

https://www.porgeslaw.com/rta-disputes
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state choose between either the WTO (if relevant) or EU’s own process. Considering the WTO’s DSB 

now faces significant challenges, not least to its appellate function, the relevance of PTA dispute resolu-

tion may soon increase in significance.1096 Early indications that this may be the case is to be found in 

EU’s requests for consultations with Korea and Ukraine under the relevant agreements with each.1097  

7.2.4.    Private enforcement: the European model of ISDS 

The incorporation of ISDS is part of the EU’s broader ambition to replace the standard investor-state 

system with a reformed multilateral system of investment dispute resolution.1098 Although mentioned 

already, it is worth emphasising ISDS differs from state-state dispute settlement by allowing an individual, 

a private investor of a contracting state, rather than the state itself, to use international arbitration against 

the other contracting party. Importantly, investors can advance an investment claim against a host with-

out having to go through its domestic legal system. Previously, the EU’s view was ISDS was ‘not fit for 

purpose in the 21st century’.1099 Among its criticisms were the ad-hoc appointment of arbitrators, which 

it argues allows for conflicts of interest to arise, the lack of predictability and consistency in judgments, 

the omission of corrective appellate review and its opaque relationship with domestic courts.1100 It now 

appears satisfied its reformed ISDS model goes some way to addressing its earlier failings and strikes a 

better balance between the right of governments to regulate in their citizens’ interest and protection for 

foreign investment.1101 Additionally, each of the EU’s three investment protection agreements contain a 

                                                 
1096 Over the last few years, the US has blocked appointments to the Appellate Body. Currently, there are only three serving 

members (the minimum number required) and if no new appointments are made the system will be unable to function. 
For discussion see Sen, above n 1070. 

1097  The former request was made on 18 December 2018 and concerns a perceived failure on the part of Korea to respect 
the freedom of association and the right to collective bargaining, see European Union, Republic of Korea – compliance with 
obligations under Chapter 13 of the EU – Korea Free Trade Agreement, (2018) Request for Consultations by the European Union 
<http://trade.ec.europa.eu/doclib/docs/2018/december/tradoc_157586.pdf> accessed 10 May 2019. For the latter, the 
consultation request was made 16 January 2019 and concerns its export restriction on unprocessed wood, see European 
Union, Note Verbale No.005/2019 <http://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157625.pdf> accessed 
10 May 2019).  

1098  The feasibility of a multilateral investment system was first muted in the Commission, ‘Towards a comprehensive Euro-
pean international investment policy’, COM (2010) 343, 7. This was expanded further in ‘Investment in TTIP and beyond 
– the path for reform: Enhancing the right to regulate and moving from current ad hoc arbitration towards an Investment 
Court’ (Concept Paper, May 2015), 4 <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF> ac-
cessed 3 July 2019. It was finally settled upon in Commission, above n 327, at 21. 

1099  Cecilia Malmström, ‘Investments in TTIP and beyond - towards an International Investment Court’ (Blog Post, 5 May 
2015) <https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/investments-ttip-and-beyond-
towards-international-investment-court_en> accessed 26 January 2015.  

1100  Commission, ‘Investment in TTIP and beyond’, above n 1098. 

1101  Commission, ‘Investment provisions in the EU-Canada free trade agreement (CETA)’ (Communication, February 2016), 
1 <http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf> accessed 26 January 2018.  

http://trade.ec.europa.eu/doclib/docs/2018/december/tradoc_157586.pdf
http://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157625.pdf
http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF
https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/investments-ttip-and-beyond-towards-international-investment-court_en
https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/investments-ttip-and-beyond-towards-international-investment-court_en
http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf
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commitment to negotiate and create a multilateral investment tribunal.1102 Here, we sketch out this model 

and highlight some of the introduced innovations. 

The inclusion of ISDS is an ongoing bone of contention. Both the EU’s competence to conclude agree-

ments with investment provisions and the compatibility of its proposed ISDS model have been the sub-

ject of CJEU legal opinions. The former was considered in Opinion 2/15, which we discussed in Chapter 

3. For present purposes, the opinion is significant because the Court found that the establishment of 

ISDS in the EU-Singapore agreement fell outside the EU’s exclusive competence.1103 In light of this rul-

ing, the decision was made that the investment parts of FTAs, the ‘mixed’ portion requiring EU and 

member state approval, should be split from the trade portion that falls within its exclusive compe-

tence.1104 The EU-Vietnam and -Singapore BITS are the outcome of this decision, both of which were 

separated from their corresponding FTAs, to avoid the scenario of an agreement being put in jeopardy 

as a result of an investment chapter. This very situation arose in the context of CETA. While the majority 

of CETA is in provisional application, its investment provisions are not. As a mixed agreement, the 

agreement in its entirety requires ratification by both the EU and member state legislatures. Having sur-

vived both French and German domestic legal challenges1105, its ratification has been stalled by concerns 

over the compatibility of ISDS with the Treaties.1106 The CJEU has now confirmed the compatibility of 

CETA’s ISDS system with the EU legal order in its Opinion 1/17. We discuss substantive aspects of this 

opinion below. At present, it is sufficient to say that the ISDS appears to be here to stay and final ratifi-

cation of CETA can be expected.1107  

                                                 
1102  CETA, Article 8.29; EU-Vietnam BIT, Article 3.41; EU-Singapore BIT, Article 3.12. 

1103  Opinion 2/15, above n 321, at paras 285-293. 

1104  Council, ‘Draft Council conclusions on the negotiation and conclusion of EU trade agreements - Adoption’, (2018) 
8622/18, 3. Also see Commission, ‘A Balanced and Progressive Trade Policy to Harness Globalisation’ COM (2017) 492 
final. 

1105  In France, CETA passed a major legal obstacle when the Constitutional Council ruled that CETA complies with the 
French Constitution, see Conseil Constitutionnel, Decision no. 2017-749 DC of 31 July 2017 <http://www.conseil-
constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2017/2017-
749-dc/version-en-anglais.149908.html> accessed 5 July 2018. In Germany, the German Federal Constitutional Court 
rejected a claim for a preliminary injunction on the basis that provisional application of CETA would violate rights 
guaranteed by the German Constitution, see Bundesverfassungsericht, BVerfGE of 13 October 2016 
<https://www.bundesverfassungsgericht.de/SharedDocs/Entschei-
dungen/DE/2016/10/rs20161013_2bvr136816.html> accessed 5 July 2018. 

1106  A request for the CJEU’s opinion on this issue was submitted by Belgium on 6 September 2017 the details of which can 
be found at <https://diplomatie.belgium.be/sites/default/files/downloads/ceta_summary.pdf> accessed 7 February 
2018. This resulted from the Belgian government’s agreement with the Wallonian regional government to make a request 
in exchange for the consent to the signing and provisional application of CETA. 

1107  To this end, the EU Parliament gave its consent on 15 February 2017. Although a necessary precondition, a Council 
decision will also be required and will not be taken until all Member States have ratified. So far at least ten member states 
have ratified CETA or are at an advanced stage of doing so. These are Latvia, Denmark, Malta, Spain, Croatia, Czech 
Republic, Portugal, Estonia, Sweden, and Lithuania, see European Parliament, ‘Legislative Train Schedule: A balanced 
and progressive trade policy to harness globalisation’, (EU-Canada Comprehensive Economic and Trade Agreement, June 2018) 

http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2017/2017-749-dc/version-en-anglais.149908.html
http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2017/2017-749-dc/version-en-anglais.149908.html
http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2017/2017-749-dc/version-en-anglais.149908.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/10/rs20161013_2bvr136816.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/10/rs20161013_2bvr136816.html
https://diplomatie.belgium.be/sites/default/files/downloads/ceta_summary.pdf
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In contrast to the state-state DSMs considered in the previous section, ISDS allows investors to bring 

claims for infringement of the considered investment protections.1108 The EU’s model contains a number 

of important innovations. An important one, which distinguishes it from other ISDS models, is the de-

tailed nature of its rules on consultations and mediation. While the NAFTA makes only a cursory refer-

ence to the amicable resolution of disputes1109, the EU’s agreements contain provisions aimed at facili-

tating consultation with greater ease (such as through videoconferencing), allowing for the consultation 

period to be extended and providing the option of mediation.1110 The agreements outline various time 

periods (so-called ‘cooling-off periods’) for the length of consultations and before a claim can proceed 

to arbitration. Each agreement requires that an investor wait approximately six months, technically CETA 

specifies 180 days, from the start date of consultations before a claim can be submitted for arbitration.1111 

Additionally, an investor must wait at least 90 days from the submission of the notice requesting deter-

mination of the respondent.1112 The effect of these time-periods will be seen only later. While it should 

be noted that informal dispute resolution methods are not unique to the EU ISDS model, the additional 

innovations included may encourage further the early resolution of future claims.1113 

Where consultations prove unsuccessful and the investor wishes to proceed, they may submit a notice of 

intention to the EU requesting determination of the respondent.1114 This is to be served on the Union, 

which institution is unspecified, once 90 days of consultations have passed, who will then determine the 

respondent based on the measure in question.1115 Where no determination can be made, the member 

state will act as the respondent if the measure can be exclusively attributed to it.1116 The EU will act as 

respondent if any part of the measure can be attributed to one of its institutions, bodies or agencies.1117 

This is an issue alien to almost all other BITs because they are concluded between individual national 

                                                 
<http://www.europarl.europa.eu/legislative-train/theme-a-balanced-and-progressive-trade-policy-to-harness-globalisa-
tion/file-ceta> accessed 10 May 2019.  

1108  CETA, Article 8.2(1); EU-Vietnam BIT, Article 3.27(1); and EU-Singapore BIT, Article 3.1(1). 

1109  NAFTA, Article 1118 simply states ‘The disputing parties should first attempt to settle a claim through consultation or 
negotiation.’ 

1110  CETA, Article 8.20; EU-Vietnam BIT, Article 3.30-31; and EU-Singapore BIT, Article 3.3-4. 

1111  CETA, Article 8.22(1)(b); EU-Vietnam BIT, Article 3.35(b); EU-Singapore BIT, Article 3.7(b).  

1112  Ibid. 

1113  UNCTAD, ‘Dispute Settlement: Investor-State’, UNCTAD Series on issues in international investment agreements (United Na-
tions, 2003), 23-25. 

1114  In light of its criticisms of ISDS, the EU’s agreements require that an investor, on the initiation of the arbitral claim, 
withdraw any parallel domestic or international claims it may have: CETA, Article 8.22(f); EU-Vietnam BIT, Article 
3.34(1); EU-Singapore BIT, Article 3.7(f).  

1115  CETA, Article 8.21(1)-(3); EU-Vietnam BIT, Article 3.32(1)-(2); EU-Singapore BIT, Article 3.5(1)-(2). 

1116  CETA, Article 8.21(4)(a); EU-Vietnam BIT, Article 3.32(3)(a); EU-Singapore BIT, Article 3.5(3)(a). 

1117  CETA, Article 8.21(4)(b); EU-Vietnam BIT, Article 3.32(3)(b); EU-Singapore BIT, Article 3.5(3)(b). 

http://www.europarl.europa.eu/legislative-train/theme-a-balanced-and-progressive-trade-policy-to-harness-globalisation/file-ceta
http://www.europarl.europa.eu/legislative-train/theme-a-balanced-and-progressive-trade-policy-to-harness-globalisation/file-ceta
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states. Obviously, this is not the case for an EU BIT. This approach should be contrasted with that of 

the state-state DSMs discussed above. Unlike those, it is clear that the EU will not automatically act as 

respondent. Rather, under this procedure member states may be individually held responsible for alleged 

investment infringements. This is important as it leaves open the possibility of a member state being held 

individually liable for an infringing public service measure, which we discuss the importance of below. 

For present purposes, it is necessary only to stress the important fault line it opens between state and 

individual enforcement. Only for the latter, is it specifically stated that individual member states can act 

as respondents. Before the submission of a claim, the relevant EU agreements impose the further proce-

dural requirement: the withdrawal of any claim before a domestic court and waives its right to initiate 

such a claim in the future.1118 In doing so, there is a fork in the road for would-be claimants; either they 

go down the domestic route or through ISDS. But they cannot do both. 

In the first instance, whether an infringement has taken place is to be determined by an initial tribunal 

(referred to as the ‘Tribunal of First Instance’ in the EU-Singapore BIT) to be composed of arbitrators 

selected from a pre-established roster.1119 The relevant Committees of each agreement are responsible 

for appointing arbitrators to the roster, the size of which varies depending on the agreement: CETA’s is 

to number 15 arbitrators, Vietnam’s will be 9 and that of Singapore is to be 6.1120 A third are to be EU 

nationals, another third nationals of the partner country (i.e. Canadian, Vietnamese or Singaporean), and 

the final of neither. Tribunals are to be made up of three arbitrators with one coming from each group. 

It should be noted that the agreements permit, on request of an investor, for a claim to be heard by a 

sole arbitrator.1121 The introduction of a standing tribunal with a fixed membership represents another 

important innovation in the EU’s model of ISDS. Typically, ISDS claims are heard by ad-hoc tribunals 

convened solely for the purposes of adjudicating a single claim. The EU’s modification can be viewed as 

an attempt to inject consistency and legitimacy to the system. 

The role of the initial tribunal is to establish whether an investor’s claims are well-founded; in other 

words, has an investment protection been breached? Should an infringement be established, a tribunal is 

empowered to award either monetary damages with applicable interest or order the restitution of prop-

erty.1122 Any damages cannot be greater than the losses suffered by the investor and the agreements ex-

plicitly forbid the award of punitive damages.1123 A disputing party, an investor or host state, may initiate 

                                                 
1118  CETA, Article 8.22(f)-(g); EU-Vietnam BIT, Article 3.34(1)-(4); EU-Singapore BIT, Article 3.7(1)(f). 

1119  CETA, Article 8.23(1); EU-Vietnam BIT, Article 3.33(1); EU-Singapore BIT, Article 3.6(1). 

1120  CETA, Article 8.27(2); EU-Vietnam BIT, Article 3.38(2); and EU-Singapore BIT, Article 3.9(2). 

1121  CETA, Article 8.23(5); EU-Vietnam BIT, Article 3.38(9); and EU-Singapore BIT, Article 3.9(9). 

1122  CETA, Article 8.39(1)(a)-(b); EU-Vietnam BIT, Article 3.53(1)(a)-(b); EU-Singapore BIT, Article 3.18(1)(a)-(b). 

1123  CETA, Article 8.39(3)-(4); EU-Vietnam BIT, Article 3.53(3)-(4); EU-Singapore BIT, Article 3.18(3)-(4). 
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an appeal within 90 days of the initial tribunal’s award.1124 During this period there is no further require-

ment for consultation or negotiation. The appellate tribunal, again to be composed from a standing roster 

of arbitrators, can uphold, modify or reverse earlier awards for three reasons: (a) errors in the application 

or interpretation of relevant law; (b) errors in the application of facts; and, (c) the grounds set out in 

Article 52 of the ICSID Convention.1125 It is the construction of appellate mechanism that is the most 

notable innovation of the EU’s ISDS model. This type of overview procedure is absent from interna-

tional investment law and distinguishes the EU’s model.1126 Awards from either initial or appellate tribu-

nals are to be binding between the parties to the dispute.1127 However, it is only relevant once awards 

have become final, occurring when 90 days have passed without appeal or a final award has been rendered 

by the appellate tribunal, that it becomes enforceable.1128 

In resolving claims, tribunals are to be guided by VCLT and other rules and principle of international law 

applicable between states.1129 They may consider the domestic law only as a matter of fact and have no 

jurisdiction to determine the legality of a measure, alleged to constitute an infringement, under a state’s 

domestic law.1130 However, a tribunal may consider domestic law ‘as a matter of fact’ and ‘shall follow 

the prevailing interpretation given to the domestic law by the courts or authorities of that Party’. Further, 

‘any meaning given to domestic…shall not be binding upon the courts or the authorities of that Party.’ 

The CJEU considered this interpretation instruction in Opinion 1/17. In its view, the effect is to limit a 

tribunal’s interpretative jurisdiction to CETA and prevent examination of other EU rules.1131 Although 

on the latter point, Advocate General Bot appeared to somewhat more generous.1132 Regardless, the in-

tended effect is clear: a CETA tribunal many not ‘interpret’ per se member states’ domestic law and is 

                                                 
1124  CETA, Article 8.28(9); EU-Vietnam BIT, Article 3.54(1); and EU-Singapore BIT, Article 3.19(1). 

1125  CETA, Article 8.28(1); EU-Vietnam, Chapter 8: Section 3, Article 13(1); and EU-Singapore BIT, Article 3.10(1). The 
additional grounds set out in Article 52(1) are: (a) that the Tribunal was not properly constituted; (b) that the Tribunal 
has manifestly exceeded its powers; (c) that there was corruption on the part of a member of the Tribunal; (d) that there 
has been a serious departure from a fundamental rule of procedure; or (e) that the award has failed to state the reasons 
on which it is based.  

1126  While there is a well-known procedure for annulment under the ICSID convention this is cannot be considered an appeal 
mechanism as it allows only for review on the basis of procedural grounds rather than substantive issues, see UNCTAD, 
above n 1113, at 60-61.  

1127  CETA, Article 8.41(1)-(3); EU-Vietnam BIT, Article 3.57(1); EU-Singapore BIT, Article 3.22(1). 

1128  CETA, Article 8.28(9)(c); EU-Vietnam BIT, Article 3.55(1); EU-Singapore BIT, Article 3.18(4). 

1129  CETA, Article 8.31(1); EU-Vietnam BIT, Article 3.42(4); EU-Singapore BIT, Article 3.13(2). 

1130  CETA, Article 8.31(2); EU-Vietnam BIT, Article 3.42(3); EU-Singapore BIT, Article 3.13(2), Footnote 1.  

1131  Opinion 1/17, above n 322, at paras 122-131. 

1132  Opinion 1/17, Advocate General, above n 330, at para 138.  
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obliged to follow the prevailing interpretation given to that domestic law by the courts or authorities.1133 

Clearly, the drafters were seeking to reign in the wandering potential of ISDS tribunals.   

7.2.5.    Mapping summary 

The above mapping reveals a number of points about the EU’s approach to international dispute reso-

lution. The EU has evolved from a diplomatic-model of dispute resolution to a quasi-adjudicative one. 

Various explanations can be found. One reason may be the economic character of the trading partner in 

question. Where the purpose is not to advance solely trade interests but also broader political and inte-

grationist objectives, the EU has opted for a diplomatic model. This rings true for the Euro-Med and 

Stabilisation AAs. However, and as outlined above, more recent agreements of the latter category have 

signalled a shift away from the diplomatic model. This argument is also difficult to reconcile with the fact 

that the EPAs, which are not intended to advance offensive trade interests, adopt the state-state DSM. 

The evolution is better explained by the successes of the multilateral model rather than fewer power 

imbalances between the EU and its trading partners. This is consistent with the EU’s recent emphasis on 

a rules-based approach to trade and international relations.1134 While traditionally, it has been agreements 

concluded with partners further afield that have used the quasi-adjudicative state-state model, it appears 

now to be the EU’s settled approach. 

Having been inspired by the WTO’s DSB, it contains many of its characteristics. The key feature is 

provision for an ad hoc arbitral body with the remit to determine whether a state has breached terms of 

the state agreement. That body’s ruling is binding and can be enforced through the suspension of obli-

gations to induce compliance. The latter would typically take the form of withdrawing specific commit-

ments in service sectors or certain obligations, such as MFN. Despite having a say on their composition, 

vesting a third-party with right to resolve a dispute would appear to weaken the EU’s grip on the outcome 

of disputes. This results from the quasi-adjudicative models minimising the role of diplomatic means are 

to play in resolving disputes, which, in turn, reduces the EU’s capacity to influence the result of a dispute 

and leaves open (to a greater extent) the possibility of an adverse finding against the EU.  

However, the difference between political and quasi-adjudicative means is not the only distinction of 

relevance. As outlined, the EU’s ISDS model has now received the judicial green light from the CJEU. 

This creates an additional divide between state and individual enforcement. For individual member states 

and their public services, the latter is of greater relevance. Whereas the state enforcement entails a back 

and forth dialogue between the EU and its partner state, ISDS empowers individuals to use investment 

                                                 
1133  Opinion 1/17, above n 322, at paras 131-133. 

1134  In its own words, ‘[t]he EU remains a staunch supporter of the multilateral trading system and firmly believes that the 
WTO is indispensable in ensuring free and fair trade’, see Commission, above n 328. 
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protections to challenge the actions of host states. In this one-way interaction, individual member states 

can act as respondents (i.e. they are not represented by the EU) and may face financial penalty if unsuc-

cessful in defending a claim. In principle, this is a daunting prospect. Under the state enforcement, the 

EU responds to the dispute on a member state’s behalf, bringing with it the usual power advantage, with 

the consequences being the suspension of an agreement’s benefits, ultimately a price paid by the EU as 

a whole.  

The enforcement route taken will depend on the actor and discipline in question. If it is a trade discipline, 

the options available will be either the diplomatic or quasi-adjudicative DSMs. This will depend on the 

agreement in question and its stipulated DSM. As both are state-based, the foreign service provider or 

investor is dependent on its home state to enforce the terms of an international agreements. There are 

more options to consider where an investment discipline is relevant. A state’s grievance may be addressed 

through the state-state DSM provided for. If, however, the claim is by a private investor it may be pursued 

using the EU’s model of ISDS. Notably, investors are not precluded from pursuing a claim domestically, 

this is made clear by the above-noted fork in the road provisions. However, where claims are pursued 

domestically the external investment provision cannot be relied upon; a consequence of the EU’s direct 

effect preclusion, discussed below. Having set the scene, the following section examines the public effects 

flowing the EU’s international agreements and DSM decisions rendered thereunder. 

 

7.3.   The legal status of enforcement decisions  

7.3.1.    Interplay of enforcement and direct effect 

The previous section’s mapping demonstrates that the enforcement of the EU’s agreements can follow 

different routes depending on the actor, state or private, and discipline, trade or investment protection, 

in question. However, focusing solely on the avenues provided by the various DSMs neglects the more 

direct route of enforcement through EU and its member state courts. Whether this route exists depends 

on whether an agreement is directly effective. The concept of direct effect refers to the situation where 

international law applies in a nation state without requiring translation into domestic law.1135 This depends 

on whether a country follows a ‘monist’ or ‘dualist’ legal tradition.1136 Only in the former is international 

law automatically treated as part of the domestic legal system and can be relied upon before national 

                                                 
1135  In this scenario, the international law in question may be described as ‘self-executing’, see Jean-Marie Henckaerts, ‘ Self-

Executing Treaties and the Impact of International Law on National Legal Systems: A Research Guide’, (1998) 26(2) 
International Journal of Legal Information 56. Also see André Nollkaemper, ‘The Duality of Direct Effect of International 
Law’, (2014) 25(1) European Journal of International Law 105, 109. 

1136  A useful discussion of the two is provided in John H. Jackson, ‘Status of Treaties in Domestic Legal Systems: A Policy 
Analysis’, (1992) 86(2) American Journal of International Law 310, 313-316.  
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courts. In the latter, international law is treated as separate and so requires an ‘act of transformation’ 

before it can be considered part of domestic law.1137 

In EU law, the role direct effect is intimately linked to the CJEU’s judgment in Van Gend en Loos. This 

marked a turning point in the status of EU law vis-á-vis its member states’ legal systems; rather than 

domestic courts and constitutional law determine the direct effect of EU law, it was for the Court to do 

so.1138 And here, it determined that an inherent feature of the EU legal order is its rules (when sufficiently 

clear and precise) create rights for individuals as well as for member states.1139 Accordingly, they are di-

rectly effective and can be invoked before a national court. From that position, the Court has charted a 

steady course in consistently holding Community law to be both directly effective in member states’ 

national courts and to have primacy over national legislation. It has since expanded the doctrine to many 

other parts of the Treaties, found that certain articles are directly effective in disputes between private 

parties (‘horizontal direct effect’) and that regulations, directives and decisions may all be directly effec-

tive.1140  

As a notion itself, it does appear somewhat vague and should be distinguished from direct applicability. 

While the Court has sometimes used the terms interchangeably, these are distinct concepts.1141 Direct 

effect properly understood refers to whether a provision is legally enforceable by a private individual 

before national courts.1142 To this extent, it ‘denotes the capacity of that norm of Union law to overrule 

inconsistent norms of national law in domestic court proceedings.’1143 As such, it refers to the ability of 

domestic courts to review the validity, legality or applicability of domestic acts in the light of EU law. In 

                                                 
1137  An example is the European Communities Act 1972 which serves as the ‘conduit pipe’ for EU law to become part of 

UK domestic law, see R (Miller) v. Secretary of State for Exiting the European Union [2017] UKSC 5, [2017] 2 W.L.R. 583, 
paras 60-65. 

1138  It was open to the Court to find that EU law was the same as classic international law which can (or cannot) be self-
executing, as described in the previous section. It declined to do so as a consequence of the ontological qualities of the 
new legal order. For a more detailed discussion, see Francesca Martines, ‘Direct Effect of International Agreements of 
the European Union’, (2014) 25(1) European Journal of International Law 129, 136-137. 

1139  Case C-26/62 Van Gend en Loos v. Administratie der Belastingen [1963] ECR 3, ECLI:EU:C:1963:1, 12-13.  

1140  For an account of this expansion, see Pierre Pescatore, ‘The doctrine of "direct effect": an infant disease of Community 
law’, (1983) 8 European Law Review 155. An equally impressive overview is undertaken in Bruno de Witte, ‘Direct Effect, 
Primacy, and the Nature of the Legal Order’, in Craig and de Búrca, above n 544, at 323. For a more recent account, see 
Sophie Robin-Olivier, ‘The evolution of direct effect in the EU: Stocktaking, problems, projections’, (2014) 12(1) Inter-
national Journal of Constitutional Law 165.  

1141  J. A. Winter, ‘Direct Applicability and Direct Effect Two Distinct and Different Concepts in Community Law’, (1972) 
9(4) Common Market Law Review 425. 

1142  Nadine Zipperle, EU International Agreements: An Analysis of Direct Effect and Judicial Review Pre- and Post-Lisbon (Springer 
International Publishing AG, 2017), 12. Similarly, Prechal defines the doctrine as ‘[d]irect effect is the obligation of a 
court or another authority to apply the relevant provisions of Community law, either as a norm which governs the case 
or as a standard for legal review’, see Sacha Prechal, ‘Does Direct Effect Still Matter?’, (2000) 37(5) Common Market Law 
Review 1047, 1048.  

1143  De Witte in Craig and de Búrca, above n 1140, at 323.  
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contrast, direct applicability refers to the substance of the legal instrument and becomes relevant where 

its contents are sufficiently detailed to make further implementation unnecessary; where a measure has 

direct applicability it does not require any domestic legislation to be considered law within a member 

state.1144 When coupled together they provide a strong basis for challenging national measures.1145  

The importance of direct effect can only be appreciated when viewed against the backdrop of supremacy. 

Although direct effect itself implies the supremacy of EU law1146, the latter can be distinguished as its 

focus is the hierarchy between EU law and national law. It has long since been established that in cases 

of conflict EU law shall taken precedence over national domestic law.1147 This is extended externally by 

Article 216(2) TFEU which provides that international agreements concluded by the EU are binding on 

its institutions and member states. This entails that they will have primacy over acts of secondary Com-

munity law.1148 For ‘mixed’ agreements, it has been held that they have the same legal status as EU-only 

agreements to the extent that they contain provisions coming within the scope of Community compe-

tence.1149 Thus, when the EU concludes an international agreement on its own it not only binds itself as 

a matter of international law but also its member states as a matter of EU law.1150 From a compliance 

perspective this has important consequences as the institutional structure set up by the EU institutions 

also applies to Union agreements.1151 

The question of whether provisions of EU international agreements taken thereunder can have direct 

effect has been addressed extensively by both the Court and academia.1152 The origins of EU international 

                                                 
1144  Winter, above n 1141, at 427; see also Andrew Le Sueur, Maurice Sunkin, Jo Eric Murkens (eds.), Public Law: Text, Cases, 

and Materials (Oxford University Press, 2016), 824. Hinarejos (describes this as member states no longer possessing the 
power to decide whether measures become the ‘law of the land’), see Alicia Hinarejos, ‘On the Legal Effects of Frame-
work Decisions and Decisions: Directly Applicable, Directly Effective, Self-Executing, Supreme?’, (2008) 14(5) European 
Law Journal 620, 625.  

1145  Ronald A. Brand, ‘Direct Effect of International Economic Law in the United States and the European Union’, (1997) 
17(1) Northwestern Journal of International Law & Business 572, 575.  

1146  As suggested in Ingolf Pernice, ‘Costa v ENEL and Simmenthal: Primacy of European Law’ in Miguel Maduro and Loic 
Azoulai (eds.), Past and Future of EU Law: The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty (Hart 
Publishing, 2010), 47. 

1147  Costa, above n 1, at 594; Case C-106/77 Simmenthal [1978] ECR 00629, ECLI:EU:C:1978:49, paras 21-22; Opinion 1/09 
[2011] ECR I-1137, EU:C:2011:123, para 65. 

1148  Cases: C-61/94 Commission v. Germany [1996] ECR I-3989, ECLI:EU:C:1996:313, para 52; C-308/06 Intertanko [2008] 
ECR I-4057, ECLI:EU:C:2008:312, paras 42-45; C-402/05P and C-415/05P Kadi [2008] I-6351, ECLI:EU:C:2008:461, 
paras 306-307. 

1149  Cases: C-12/86 Demirel [1987] ECR 3719, ECLI:EU:C:1987:400, para 9; C-13/00 Commission v. Ireland [2001] ECR I-2943, 
ECLI:EU:C:2002:184, para 14; C-239/03 Commission v. France [2004] ECR I-9325, ECLI:EU:C:2004:598, para 25; C-
459/03 Commission v. Ireland [2006] ECR I-4635, ECLI:EU:C:2006:345, para 84. 

1150  Eeckhout, above n 345, at 260. 

1151  Andrés Delgado Casteleiro, The International Responsibility of the European Union: From Competence to Normative Control (Cam-
bridge University Press, 2016), 33. 

1152  Important academic contributions to this debate include: Pierre Pescatore, ‘External Relations in the Case-Law of the 
Court of Justice of the European Communities’, (1979) 16(4) Common Market Law Review 615; Marc Maresceau, ‘The 
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agreements possessing direct effect can be traced to the Court’s Haegeman judgment. Here, it held that 

once an international agreement comes into force its provisions form an integral part of EU law.1153 

Flowing from this judgment is the conclusion that such agreements can have both direct effect and su-

premacy1154, which in turn imposes on member states an obligation to implement the EU international 

agreements as a matter of EU law.1155 The ramifications of Haegeman, which did not directly deal with the 

question of direct effect, were not seen until later. In Bresciani, the referring Italian court asked whether 

specific provisions of the Yaoundé Convention were capable of direct effect.1156 Recognising that atten-

tion must be paid to the spirit, general scheme and wording of the Convention and that the EU along 

with its member states were bound, the Court found that some of its provisions could have direct ef-

fect.1157  

Having avoided the question of direct in several other subsequent cases1158, the Court later found in a 

number of cases that both Association and Free Trade Agreements could also have direct effect. The 

first of these was in Pabst where the Court considered whether provisions of the Greek Association 

Agreement had direct effect.1159 Avoiding a detailed justification, the Court held that the provision pro-

hibiting discriminatory import taxes ‘contain[ed] a clear and precise obligation which is not subject, in its 

implementation or effects to the adoption of any subsequent measure’ and is therefore directly effec-

tive.1160 The second instance was Kupferberg.1161 In the context of the Portugal Agreement, the Court was 

required to determine whether its provisions prohibiting fiscal discrimination, and more broadly the 

agreement itself together with similar FTAs, had direct effect. The Court responded by finding that it, 

not national courts, had responsibility for determining direct effect of international agreements.1162 Con-

sidering neither the nature nor structure of the Portugal Agreement deprived it off direct effect, the Court 

                                                 
Effect of Community Agreements in the United Kingdom under the European Communities Act 1972’, (1979) 28(2) 
International and Comparative Law Quarterly 241; Mario Mendez, ‘The Legal Effect of Community Agreements: Maximalist 
Treaty Enforcement and Judicial Avoidance Techniques’, (2010) 21(1) European Journal of International Law 83; Mario Men-
dez, ‘The Enforcement of EU Agreements: Bolstering the Effectiveness of Treaty Law’, (2010) 47 Common Market Law 
Review 1719. 

1153  Case C-181/73 Haegemann v. Belgian State [1974] ECR 449 ECLI:EU:C:1974:41, para 5.  

1154  Mario Mendez, The Legal Effect of EU Agreements (Oxford University Press, 2013), 64.  

1155  Panos Koutrakos, EU International Relations Law (Bloomsbury Publishing, 2006), 185.  

1156  Case C-87/75 Bresciani v. Amministrazione delle finanze [1976] ECR 129, ECLI:EU:C:1976:18. 

1157  Ibid, paras16-18 and 23. 

1158  Most notably in Case C-270/80 Polydor and Others v. Harlequin and Others [1982] ECR 329, ECLI:EU:C:1982:43. In light 
of member states’ concerns, the Court was reluctant to extend direct effect to the EEC-Portugal Agreement [1972] OJ 
L/301. 

1159  Case C-17/81 Pabst & Richarz KG v. Hauptzollamt Oldenburg [1982] ECR 1331, ECLI:EU:C:1982:129.  

1160  Ibid, para 27.   

1161  Case C-104/81 Hauptzollamt Mainz v. Kupferberg & Cie. [1982] ECR 3641, ECLI:EU:C:1982:362.  

1162  In reaching this conclusion, it emphasised the need for uniformity in effect of EU international agreements, Ibid, para 14.  
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proceeded to find the unconditional rule against fiscal discrimination, dependent only on a like product, 

directly effective.1163 

The relevance of this discussion to public services is straightforward enough. It is only when an instru-

ment of international law has direct effect that it can be relied upon domestically to challenge a public 

service measure. For instance, imagine that an EU member state is concerned about the over-abundance 

of foreign providers of education services. In response, it enacts a national measure making entry into its 

education sector conditional upon satisfaction of an economic needs test. As made clear in Chapter 5, 

this would likely run counter to a variety of the external framework’s discipline. In such a scenario, if the 

EU agreement in question is directly effective, it can be invoked before a national court to challenge the 

public service measure. Here, a foreign education provider or investor could challenge the economic 

needs test on the basis that it breaches the international agreement, which forms part of its country’s 

domestic law. However, the following section demonstrates that the EU has closed the door on such 

enforcement. 

7.3.2.    Limiting domestic enforcement: the constraint direct effect 

Coinciding with the growth of its agreements, the EU has introduced a practice of direct effect limitation 

and, in doing so, has made a clear policy choice.1164 Its origin can be traced to around 2008, before con-

clusion of the Lisbon Treaty, with an early version of the EU-Korea agreement containing a no-direct 

effect clause.1165 The intended effect of this policy is self-evident: the prevention of provisions of its 

international agreements being invoked before domestic courts. 1166  As the above considered cases 

demonstrate, without an explicit instruction denying direct effect of an international agreement, it will 

fall to the CJEU to determine an agreement’s effect within the EU legal order.1167 Little has been written 

on the topic other than a few informative studies and commentaries.1168 Moreover, EU institutions, de-

spite openly taking the decision, have yet to set out their reasoning behind this policy choice. That said, 

                                                 
1163  Ibid, paras 22-26.  

1164  Conversely, the international agreements have to sometimes make express provision for direct effect, for example Article 
15(1) of the Agreement on the establishment of a European Common Aviation Area [2006] OJ L285/3. This states ‘each 
contracting party shall ensure the rights which devolve from this agreement may be invoked before a national court.’ 

1165  The text of the EU-Korea agreement was concluded on 15 October 2009, approximately two and a half months before 
the coming into force of the Treaty of Lisbon, see Commission, ‘EU and South Korea sign free trade deal’ (Press Release, 
6 October 2010) <http://europa.eu/rapid/press-release_IP-10-1292_en.htm?locale=en> accessed 17 May 2019.  

1166  Marco Bronckers, ‘Is Investor–State Dispute Settlement (ISDS) Superior to Litigation Before Domestic Courts? An EU 
View on Bilateral Trade Agreements’, (2015) 18(3) Journal of International Economic Law 655, 663. 

1167  Case C-366/10 Air Transport Association of America and Others [2011] ECR I-13755, ECLI:EU:C:2011:864, para 49; Kupfer-
berg, above n 1152, at para 17; Case C-149/96 Portugal v. Council [1999] ECR I-8395, ECLI:EU:C:1999:574, para 34.  

1168  Aliki Semertzi, ‘The Preclusion of Direct Effect in the Recently Concluded EU Free Trade Agreements’, (2014) 51 Com-
mon Market Law Review 1125; Anna De Luca, ‘Direct effect of EU’s investment agreements and the Energy Charter Treaty 
in the EU’ (Eurojust.it Rivista, 15 November 2016) <http://rivista.eurojus.it/direct-effect-of-eus-investment-agreements-

http://europa.eu/rapid/press-release_IP-10-1292_en.htm?locale=en
http://rivista.eurojus.it/direct-effect-of-eus-investment-agreements-and-the-energy-charter-treaty-in-the-eu/
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there are several reasons that one can surmise as to why the EU legislature may seek to limit the direct 

effect of its agreements.  

One explanation for this policy is to avoid challenges to an agreements’ legality on grounds of compati-

bility with the EU legal order. Previously, the CJEU has expressed concern regarding the impact such 

DSMs may have on the autonomy of EU law. Examples include the original EEA Court, Joint Committee 

of the European Common Aviation Area, the European Patent Court and the European Court of Human 

Rights. The inclusion of an explicit clause limiting the direct effect of an agreement and its accompanying 

DSM provides a useful mechanism to assuage such concerns. The Court’s recent Opinion 1/17 suggested 

this tactic has worked. Relying on CETA’s no-direct effect limitation, it found ‘the exclusive jurisdiction 

of the Court over the definitive interpretation of EU law is not adversely affected…[t]he CETA Tribunal, 

on the one hand, and the Court, on the other, operate within legal orders that are wholly separate.’1169 It 

went on to state: ‘[t]he fact that the CETA has no direct effect in the domestic legal systems of the 

Parties…highlights that separation.’1170 

Another reason, which is not unrelated, is to limit the domestic consequences that may result from an 

international agreements and pursuant DSM decisions. The previous chapters have illustrated that the 

standards of international trade and investment have a different scope and meaning to those found in 

EU law.  Further, several instances have been evidenced in which these external rules could impact EU 

policies related to public services, as well as other policy areas such as energy, safety and consumer pro-

tection.1171 It should be noted that some of these agreements have been concluded with trading partners 

of a more litigious nature, for example Canada. As such, vesting them with direct effect (or could create 

a series of open conduit pipes for the importation and use of trade and investment norms into both the 

EU and member states’ legal system. A direct effect exclusion clause is a tap on these pipes, which the 

EU can use to control both what and how much gets to flow through them. However, and as will be 

seen in the following section, not all taps are the same. 

The no-direct effect provisions used by the EU can be separated into four categories1172: (a) general 

clauses precluding direct effect placed in the ‘general and final’ provisions of the agreement; (b) clauses 

stating that the DSM ruling ‘shall be binding on the Parties and shall not create any rights or obligations 

                                                 
and-the-energy-charter-treaty-in-the-eu/> accessed 19 July 2016; and, Daniel Thym, ‘The Missing Link: Direct Effect, 
CETA/TTIP and Investor-State Dispute Settlement’ (EU Law Anaylsis, 7 January 2015) <http://eulawanalysis.blog-
spot.com/2015/01/the-missing-link-direct-effect-cetattip.html> accessed 19 July 2016.  

1169  Opinion 1/17, above n 322, at para 77.  

1170  Ibid.  

1171  Jan Peter-Hix, ‘Indirect Effects of International Agreements: Consistent Interpretation and other Forms of Judicial Ac-
commodation of WTO Law by the EU and US Courts’, (2013) NYU Jean Monnet Working Paper Series 03/13, 98.  

1172  Semertzi, above n 1168, at 1129.  

http://rivista.eurojus.it/direct-effect-of-eus-investment-agreements-and-the-energy-charter-treaty-in-the-eu/
http://eulawanalysis.blogspot.com/2015/01/the-missing-link-direct-effect-cetattip.html
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for natural or legal persons’; (c) clauses in the schedules of commitments stating that ‘the rights and 

obligations arising from the list shall have no self-executing effect and thus confer no rights directly to 

natural or juridical persons; (d) provisions in the approving Council decision that ‘the agreement shall 

not be construed as conferring rights or imposing obligations which can be directly invoked before Union 

or Member State courts and tribunals.’ Given its unilateral nature, the final of these can be distinguished 

from the preceding clauses. 

The use of non-direct effect provisions by the selected EU agreements is mapped in Annexes 2 and 3. 

From this, six observations can be made. First, the inclusion of no-direct provisions coincides neatly with 

the initiation of the Global Europe strategy. No agreements pre-2006 contain any direct effect limitation. 

This is the case in every category of agreement. Second, it is those agreements with stronger trade rules 

that typically provide for no-direct effect. For instance, all of the EPAs were concluded after 2006. How-

ever, it is the EU-CARIFORUM agreement that makes the strongest attempt to limit its direct effect; 

each of its relevant schedules contains a no-direct effect limitation. As will be recalled, the EU-CARI-

FORUM agreements can be distinguished from other EPAs due to the strength of its services and estab-

lishment rules. The story is similar for the AAs. The majority of these do not attempt to restrict direct 

effect; note that neither the Euro-Med nor Stabilisation Agreements contain any no-direct effect provi-

sions. However, those that have a strong trade component do so. Thus, the agreements with Georgia, 

Central America and Ukraine contain such restrictions. The notable exceptions for this category are the 

EU-Mexico and -Chile agreements but this can be explained by their pre-2006 conclusion. This trend 

can be illustrated further by the fact that all post-2006 FTAs make an attempt to limit their direct effect.  

Third, agreements with stronger rules contain more no-direct effect provisions. In other words, the EU 

focuses on limiting direct effect to a greater extent when there are strong rules in place. For example, the 

two EPAs with direct effect provisions, make only a few references to limiting direct effect: the EU-

SADC makes provision in a general clauses and its approving council decisions; the EU-CARIFORUM 

only by way of the schedules. The AAs with stronger trade component exhibit a higher number of direct 

effect limitations with each of the mentioned agreements containing at least three references. The same 

is true in the FTAs that include even more no-direct effect provisions. Aside from CETA, which makes 

only two such references, each contain at least three of the four option (and two of these, EU-Columbia, 

Ecuador and Peru and EU-Vietnam, containing all four).  

Fourth, not all no-direct preclusion have the same effect. For instance, a preclusion located in an agree-

ment’s schedule would appear to be limited to the obligations contained in that schedule only. This much 

can be garnered the statement ‘from this list’ which indicates it is only the rights and obligation contained 

therein that are to be affected. A DSM no-direct preclusion appears similarly limited. This is not the case 

for either the general or Council decision clauses whose scope extends to the entirety of an agreement. 
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Of the agreements with no-direct effect preclusions, there is only one agreement that does not contain 

either a general or Council decision preclusion, the EU-CARIFORUM, which contains neither. Fifth, the 

distinction between political and quasi-adjudicative dispute settlement appears relevant. Where an agree-

ment has adopted a political means of dispute settlement, no direct effect provisions are found (even if 

the agreement has been concluded post-2006). Conversely, where quasi-adjudicative means have been 

coupled with strong trade rules no-direct effect provisions are consistently found.  

Sixth, exceptions are made for the EU’s ISDS model. Each of the three relevant agreements contain a 

general clause limitation. However, for both the EU-Vietnam and -Singapore BITs this should be viewed 

in light of the additional provisions that appear to guarantee the continued direct effect of any award. 

There are two parts to this article. The first requires states’ to recognise ‘the pecuniary obligation [of an 

award] within its territory as if it were a final judgement of a court in that Party’. The second part makes 

clear that above-noted general preclusions ‘shall not prevent the recognition, execution and enforcement 

of awards’. This suggests that each of BITs limits the efficacy of their no-direct effect in relation to the 

financial part of an award. 

The EU’s non-direct effect provisions tell us two stories. The first is that the EU intends to control the 

possible internal effects of its international agreements through the limitation of direct effect. This coin-

cides with the adoption of agreements with stronger trade disciplines. An evident trend is that agreements 

with the strongest disciplines make greater use of non-direct effect preclusions. Alternatively, the narra-

tive of this story could be that in the case of agreements with political means of dispute resolution, no 

effort has been made to limit direct effect. This could be because the EU remains unconcerned about 

their effect as it has greater control over the outcome in such situations. Although it should also be borne 

in mind that Association Councils are only found in agreements possessing relatively weak external dis-

ciplines. This, in turn, reduces the likelihood of them being used to challenge either national or EU 

measures.  

The second story is in relation to ISDS. While each of the three relevant agreements contain a general 

clause precluding direct effect, a specific carve-out from this is made for the pecuniary element of ISDS 

awards. In fact, it is made explicit that this is to be enforceable in parties’ courts. This produces a situation 

where a decision made by ISDS tribunal cannot be relied upon to challenge either national or EU law 

but can be used to demand awarded compensation. Taking a step back, this appears to confirm that the 

EU’s real concern is not that investors may be entitled to payment (or the effect of this on member 

states). Instead, it is the use of that award to invalidate or question its own internal legal order or its 

autonomy. Thus, it has left the tap flowing for the former and turned it tightly off for the latter. 
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7.3.3. The legal status of DSM decisions 

Against the backdrop of the above discussion, the DSMs mapped earlier assume greater importance. 

Aside from the domestic enforcement of ISDS financial awards, they are the only avenue available for 

the enforcement of EU international agreements. As surveyed, the majority now provide for quasi-adju-

dicative resolution while a minority opt for political means, either through a Committee or Association 

Council, as a method of settlement. Early on, it was established that the creation of a body responsible 

for the interpretation and application of an international agreement and whose decisions are binding is 

not per se incompatible with EU law.1173 Moreover, decisions by such a body are compatible provided they 

do not disturb the EU’s internal institutional balance or affect adversely the autonomy of the EU legal 

order.1174 This can be expressed as international agreements establishing a body or organisation will be 

considered EU law compatible with pursuant DSM decisions capable of have binding legal effects so 

long as the CJEU’s role is safeguarded.1175 This subsection considers the legal status of the surveyed 

DSMs in light of the EU’s no-direct effect policy. 

Initial lines were sketched in relation to the decisions of Association Council of the Ankara Agreement.1176 

The Court established that an implementation decision of an Association Council forms, ‘since it is di-

rectly connected with the Association Agreement…, from its entry into force, an integral part of the 

Community legal system.’1177 In Sevince, the Court was asked to determine whether decisions adopted by 

the Association Council on the implementation of certain EU-Turkey provisions possessed direct ef-

fect.1178 The background was a rejection of a Turkish citizen’s application for extension of his residence 

permit by the Netherlands. The reasoning behind this decision was that the family situation which had 

originally justified the permit no longer existed. In challenging the rejection, the individual sought to rely 

on two decisions of the Association Council that provided certain rights to Turkish workers. In finding 

                                                 
1173  Opinions 1/91, above n 1080, at para 40; Opinion 1/09, above n 1147, at para 74. 

1174  Opinion 1/00, [2002] ECR I-3493, EU:C:2002:231, para 26; Opinion 1/09, above n 1147, at para 76; Kadi, above n 1148, 
at para 282. 

1175  Nikolas Lavranos, Legal Interaction between Decisions of International Organizations and European Law (Europa Law, 2004), 237-
8. Similarly see I. MacLeod, I. D. Hendry and Stephen Hyett, The external relations of the European communities: a manual of law 
and practice (Oxford University Press, 1996), 137-8. In the recent Opinion 1/17, above n 322, the Court both summarised 
the relevant conditions and clarified that regulatory discretion was also a relevant considerations, see paras 119 and 148-
150. 

1176  The decisions of the EU-Turkey Association Council have been made available by the Turkish Ministry of Foreign Affairs 
at <https://www.ab.gov.tr/association-council-decisions_116_en.html> accessed 9 May 2019.  

1177  Case C-30/88 Greece v. Commission [1989] ECR 3711, ECLI:EU:C:1989:422, para 13. 

1178  The two decisions were Decision No. 2/76 of the Association Council on the implementation of Article 12 of the Ankara 
Agreement and Decision No. 1/80 of the Association Council of 19 September 1980 on the development of the Asso-
ciation. The former provided that a Turkish worker employed legally in a Member State for five years would enjoy free 
access to any paid employment of his choice. The latter outlined that a Turkish worker duly registered as belonging to 
the labour force of a member state would enjoy free access to any paid employment in that state after four years’ legal 
employment. Both are available at <https://www.ab.gov.tr/files/_files/okk_eng.pdf> accessed 16 May 2019.  

https://www.ab.gov.tr/association-council-decisions_116_en.html
https://www.ab.gov.tr/files/_files/okk_eng.pdf
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both decisions were capable of direct effect, the Court relied heavily on the clarity and precision of the 

decisions’ text.1179 It also made the additional observation that despite the free movement provisions of 

the Agreement being incapable of direct effect1180, decisions of the Association Council implementing 

those provisions can have such effects.1181 In doing so, it ends the idea that for an Association Council 

decision to have direct effect the agreement from which it comes must also be capable of direct effect.1182 

Returning to our surveyed DSMs, this discussion suggests that quasi-legislative Association Council de-

cisions, i.e. those made by political means, in the Euro-Med and Stabilisation Agreements (if sufficiently 

precise) will possess direct effect. While this will depend a great deal on the terms of the decision in 

question, this view is supported by the Court’s previous case law and the fact that such agreements remain 

untouched by the EU’s no-direct effect policy.  

We cannot say the same of other DSMs that operate through quasi-adjudicative means.1183 In fact, their 

legal status within the EU, appears somewhat uncertain. This much can be gleaned from the CJEU’s 

hesitant treatment of WTO Panel and Appellate Body reports. Famously, the Court found that the WTO 

agreements themselves cannot have direct effect due to their inherent flexibility.1184 Nevertheless, in Biret, 

the Court left open the possibility that WTO DSB reports may possess direct effect.1185 In Chiquita, it 

found that the WTO’s DSB ‘does not establish a mechanism for the judicial resolution of international 

disputes by means of decisions with binding effects’ because, citing its earlier Portugal decision, it accords 

                                                 
1179  Case C-192/89 Sevince v. Staatssecretaris van Justitie [1990] ECR I-3461, ECLI:EU:C:1990:322, paras 15-26. The same con-

clusion and approach was taken in Case C-355/93 Eroglu [1994] ECR I-5113, ECLI:EU:C:1994:369, paras 13-17, and 
Case C-262/96 Sürül [1999] ECR I-2685, ECLI:EU:C:1999:228, para 74. 

1180  Demirel, above n 1149, at paras 24-25.  

1181  Sevince, above n 1179, at para 21.  

1182  Panos Koutrakos, EU International Relations Law (Hart Publishing, 2015), 280. For an opposing view see MacLeod et al, 
above n 1175, at 237. 

1183  Note that Marco Bronckers has considered the legal status of EU DSMS decisions several times, see ‘The Relationship 
of the EC Courts with Other International Tribunals: Non-Committal, Respectful or Submissive?’, (2007) 44(2) Common 
Market Law Review 601, 613; and ‘From ‘Direct Effect to ‘Muted Dialogue’: Recent Developments in the European Courts’ 
Case Law on the WTO and Beyond’, (2008) 11(4) Journal of International Economic Law 885, 895. 

1184  Portugal v. Council, above n 1167, at paras 47-8. The reasoning adopted by the Court compliments its approach taken to 
the GATT 1947, whose ‘spirit’, ‘general scheme’ and ‘terms’ provides ‘great flexibility’ that precludes direct enforcement, 
see Case C-21/72 International Fruit Company and Others v. Produktschap voor Groenten en Fruit [1972] ECR 1219, 
ECLI:EU:C:1972:115, paras 7, 8, 18-28. The general status of WTO law has within the EU legal order is not strictly the 
focus of this chapter. It has however sparked significant academic debate, see John Errico, ‘The WTO in the EU: Un-
winding the Knot’, (2011) 44 Cornell Law Review 181; Hélène Ruiz Fabri, ‘Is There a Case – Legally and Politically – for 
Direct Effect of WTO Obligations?’, (2014) 25(1) European Journal of International Law 152; and, Judson Osterhoudt Berkey, 
‘The European Court of Justice and Direct Effect for the GATT: A Question Worth Revisiting’, (1998) 9 European Journal 
of International Law 626. 

1185  Case C-93/02P Biret International v. Council [2003] ECR I-10497, ECLI:EU:C:2003:517, paras 65-76. Mendez takes the 
view that the Court ‘left open the possibility’ of legality review vis-à-vis a WTO DSB decision, see Mario Mendez, ‘The 
impact of WTO rulings in the Community legal order’ (2004) 29(4) European Law Review 517, 524. 
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considerable importance to negotiation.1186 In Van Parys, the Court doubled down on this position. Em-

phasising again the role of negotiation amongst parties, it held that a consequence of direct effect would 

be to deprive the legislative or executive organs of contracting parties the possibility of reaching a nego-

tiated settlement, as afforded by Article 22 DSU.1187 In Ikea Wholesale, the appellant asked whether the 

EU’s own anti-dumping regulation was valid considering it had been determined as breaching WTO’s 

Anti-Dumping Agreement.1188 Repeating the above dicta, the Court held DSB recommendations are not 

judicially binding.1189 The Court has continued to stick to this line of reasoning in relation to WTO deci-

sions.1190  

For our purposes, the above discussion is instructive. Even if we put the non-direct effect policy to one 

side, it seems evident that the Court’s accommodating approach towards Association Councils, would 

not be extended to quasi-adjudicative DSM decisions. An argument that it should be extended is that an 

EU DSM decision serves to make a provisions clearer and more precise.1191 However, this view neglects 

the important difference between an implementation decision of an Association Council and WTO Panel 

and AB reports. While the former are of a quasi-legislative nature, the latter are much closer to court 

judgments that are not regularly given direct effect or primacy over domestic legal acts.1192 However, 

there is a convincing counter argument in that they are entities established by law that is an integral part 

of the EU legal order. This is not the case for WTO law. An important reason for the Court’s lukewarm 

treatment of WTO DSB decisions is that the WTO agreements on which they are based have been found 

to lack direct effect.1193 However, and as stated, decisions of quasi-adjudicative EU DSMs stem from a 

different legal basis. Accordingly, they should therefore be subjected to the same ‘permissive’ direct effect 

                                                 
1186  Case T-19/01 Chiquita Brands and Others v. Commission [2005] ECR II-315, ECLI:EU:T:2005:31, para 162. 

1187  Case C-377/02 Van Parys [2005] ECR I-1465, ECLI:EU:C:2005:121, paras 48-54.  

1188  EC—Bed Linen, WTO Appellate Body Report, 12 March 2001, WT/DS141/AB/R, para 86.  

1189  Case C-351/04 Ikea Wholesale [2007] ECR I-7723, ECLI:EU:C:2007:547, paras 29-31. 

1190  Case C-120/06P FIAMM and Others v. Council and Commission [2008] ECR I-6513, ECLI:EU:C:2008:476, paras 121-125. 
The context was the EU’s banana import regime that gave preferential treatment to bananas originating in certain African, 
Caribbean and Pacific States. This had been found to breach the EU’s WTO obligations in European Communities-Regime 
for the Importation, Sale and Distribution of Bananas, Appellate Body Report, 9 September 1997, WT/DS27/AB/R.  

1191  A similar argument has been made in relation to WTO Panel and Appellate Body reports in EU law, see Anne Thies, 
International Trade Disputes and EU Liability (Cambridge University Press, 2013), 88. A similar argument is acknowledged 
in Piet Eeckhout, ‘The Domestic Legal Status of the WTO Agreement: Interconnecting Legal Systems’, (1997) 34(1) 
Common Market Law Review 25, 53.  

1192  Allan Rosas, ‘Implementation and Enforcement of WTO Dispute Settlement Findings: An EU Perspective’, (2001) 4(1) 
Journal of International Economic Law 131, 139.  

1193  FIAMM, above n 1190, at para 131. 
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analysis previously given to partnership, association or cooperation agreements.1194 However, the Court’s 

pronouncements pour cold-water on such an approach.1195 

The relevant distinction is perhaps between political and quasi-adjudicative bodies, with decisions of the 

latter being limited.1196 Lending weight to this perspective is the other half of the Court’s reasoning: the 

WTO dispute settlement system continues to provide space for negotiation, even after the expiry of the 

time it grants compliance.1197 Referring back to the earlier mapping exercise and recall this as a common 

feature of the EU’s state-state DSMs. Should the same approach be taken here, we can assume that direct 

effect would not follow. However, this is not the case for the EU’s ISDS model that contains significantly 

less flexibility when it comes to enforcement. The conclusion drawn from the above discussion is that 

there is little clarity as to what impact the DSM enforcement will have. Evidently, they are prevented 

from having direct effect. That said, they also form part of the EU’s legal system meaning there is an 

obligation to reflect them internally. The following section suggests this more likely to occur indirectly.  

 

7.4.    Indirect effects of EU international agreements 

7.4.1.    The notion of indirect effect 

The previous sections have demonstrated that the CJEU’s jurisprudence means decisions by EU DSMs 

can (but in practice will not) have direct effect. In response, its legislative institutions when drafting 

agreements have taken steps to limit their direct effect. However, the imposed limitations do not mean 

an agreement or a pursuant DSM decision exists in a legal vacuum. Rather, those decisions may still have 

indirect effects. This concept is often defined negatively and in contrast to direct effect. Its scope is 

therefore said to encompass all effects that are not direct effects.1198 A distinction drawn by this section 

is that the EU’s agreements may have legal and political indirect effects. The former, in the equation of 

international law vis-à-vis domestic law, is typically used to describe how national courts are influenced 

by an international agreement in the application of a domestic rule.1199 Of this ilk are two CJEU-devel-

oped legal principles for giving indirect effect to its international obligations: consistent interpretation 

                                                 
1194  As suggested by Christophe Hillion, ‘Case C–265/03, Igor Simutenkov v Ministerio de Educación y Cultura, Real Fed-

eración Española de Fùtbol, [2005] ECR I–2579’, (2008) 45(3) Common Market Law Review 815, 826. 

1195  Opinion 1/17, above n 322, at para 118.  

1196  Armin von Bogdandy, ‘Legal Effects of World Trade Organization Decisions Within European Union Law: A Contri-
bution to the Theory of the Legal Acts of International Organizations and the Action for Damages Under Article 288(2) 
EC’, (2005) 39(1) Journal of World Trade 45, 58. 

1197  FIAMM, above n 1190, at para 130.  

1198  Robert Schutze, ‘On ‘Middle Ground’. The European Community and Public International Law’, (2007) EUI Working 
Papers LAW 2007/13, 6. Internally, it is possible for non-directly effective law to have indirect effects, see C-14/83 Von 
Colson and Kamann v. Land Nordrhein-Westfalen [1984] ECR 1891, ECLI:EU:C:1984:153, para 26.  

1199  Peter-Hix, above n 1171, at 5. 
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and implementation. While created in the context of its WTO obligation, they provide a useful canvas 

for assessing what internal effects emanating from the EU’s international agreements. The latter refers 

to the non-legal effects produced by the EU’s agreements. These are the effects felt by political institu-

tions who attempt to act in compliance with the EU’s international agreements or examine the risks 

involved in acting in a way which may be contested by other contracting parties. Here, they are broadly 

described as ‘policy-making effects’ and whose presence is likely to be felt both by the EU and its member 

states. This section’s main argument is political indirect effects are of greater relevance to public services. 

7.4.2.    Consistent interpretation 

The principle of consistent interpretation was confirmed in Commission v. Germany.1200 The case arose in 

the context of the defunct International Dairy Arrangement that sought to expand and liberalise world 

trade in dairy products, which the European Community had been part of. At issue were German imports 

of dairy products at prices lower than the minimum price set out in the agreement. Germany’s defence 

was that specific secondary Community law precluded the application of the measures in the agreement. 

In a single paragraph, the Court reasoned: ‘[w]hen the wording of secondary Community legislation is 

open to more than one interpretation, preference should be given as far as possible to the interpretation 

which renders the provision consistent with the Treaty.’1201 Within the same paragraph, ‘the primacy of 

international agreements concluded by the Community over provisions of secondary Community legis-

lation means that such provisions must, so far as is possible, be interpreted in a manner that is consistent 

with those agreements.’1202 

A consistent interpretation should be sought not simply when provisions are intended specifically to give 

effect to an international agreement but also without an explicit reference to international law in the 

secondary legislation.1203 There are limits on the extent to which the interpretation of EU law should be 

rendered consistent with international law. The Court has stated that although EU law ‘must be inter-

preted, and its scope limited, in the light of the relevant rules of international law’, it ‘cannot, however, 

be understood to authorise any derogation from the principles of liberty, democracy and respect for 

human rights and fundamental freedoms [enshrined in the Treaties]…may in no circumstances permit 

any challenge to the principles that form part of the very foundations of the Community legal order’.1204 

                                                 
1200  Commission v. Germany, above n 1148. 

1201  Ibid, para 52.  

1202 Ibid. 

1203 Case C-301/08 Irène Bogiatzi, married name Ventouras v. Deutscher Luftpool [2009] ECR I-10185, ECLI:EU:C:2009:649, Opin-
ion of Advocate General Mazák delivered on 25 June 2009, paras 46-8. 

1204  Kadi, above n 1148, at paras 291 and 303-4. For further discussion of the principle of consistent interpretation and the 
Treaties, see Antonino Alì, ‘Some Reflections on the Principle of Consistent Interpretation Through the Case Law of the 
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It has been noted that the technique of consistent interpretation is often not used because EU interna-

tional agreements have direct effect.1205 As evidenced above, this appears to be an ever receding category 

of agreements, the indirect effect of which cannot be swept aside so easily. The principle applies (‘as far 

as possible’) to all agreements concluded by the Community and to any type of action of bringing their 

interpretation before the Court.1206 Primarily, its use been in the context of the WTO1207 and other inter-

national agreements1208 that have been found not to possess direct effect. Although the principle of con-

sistent interpretation has general application, there has been some reluctance to apply the principle to 

provisions of WTO law and decisions rendered by its DSB. That said, there have been instances where 

the Court has referenced WTO Panel Reports or Appellate Body decisions. In Shanghai, the applicant 

sought to rely on a WTO relying on the Panel and Appellate Body reports to interpret and clarify of the 

1994 Antidumping Code.1209 Although the Court of First Instance did not explicitly invoke the principle 

of consistent interpretation, it did rely on the WTO reports in deciding whether to annul the challenged 

regulation. The same WTO reports were subsequently referred to, ‘without [the need] to rule on whether 

the Community judicature is bound by the recommendations and decisions [of the WTO]’, in the case 

of Ritek.1210 Similar references can be identified in the judicial findings of the General Court.1211 

The CJEU adopted a similar approach in Anheuser, where it relied upon a report of the Appellate Body 

to corroborate its interpretation of some provisions of the TRIPs.1212 In Ikea Wholesale, and in the context 

of invalidating provisions of the contested regulation, the Court’s reasoning was said to have been steered 

by the relevant WTO reports, where both the Appellate Body and Panels had interpreted its anti-dumping 

                                                 
European Court of Justice’, in Nerina Boschiero, Tullio Scovazzi, Cesare Pitea and Chiara Ragni (eds.), International Courts 
and the Development of International Law: Essays in Honour of Tullio Treves (T.M.C. Asser Press, 2013), 881.  

1205  Eeckhout, above n 345, at 356.  

1206  Koutrakos, above n 1182, at 308.  

1207 Cases: C-92/71 Interfood GmbH v. Hauptzollamt Hamburg Ericus [1972] ECR 231, ECLI:EU:C:1972:30, para 6; C-79/89 
Brown Boveri v. Hauptzollamt Mannheim [1991] ECR I-1853, ECLI:EU:C:1991:153, paras 15-19; T-163/94 NTN Corporation 
and Koyo Seiko Co. Ltd v. Council [1995] ECR II-01381, ECLI:EU:T:1995:83, para 65; C-53/96 Hermès International v. FHT 
Marketing Choice [1998] ECR I-3603, ECLI:EU:C:1998:292, paras 27-31; C-245/02 Anheuser-Busch [2004] ECR I-10989, 
ECLI:EU:C:2004:717, para 42; C-306/05 Sociedad General de Autores y Editores de España (SGAE) v. Rafael Hoteles SA [2006] 
ECR I-11519, ECLI:EU:C:2006:764, paras 34-5 & 41; C-428/08 Monsanto Technology [2010] ECR I-6765, 
ECLI:EU:C:2010:402, paras 70-74;  

1208  Intertanko, above n 1148, at para 52; Case C-286/90 Anklagemyndigheden v. Poulsen [1992] ECR I-6019, 
ECLI:EU:C:1992:453, para 11 (EC regulation on fisheries conservation interpreted consistently with, amongst others, 
the UNCLOS); and, Case C-377/98 Netherlands v. Parliament and Council [2001] ECR I-7079, ECLI:EU:C:2001:523, para 
67 (reviewing EC biotechnology directive against, amongst others, United Nations 1992 Convention on Biodiversity).  

1209 Case T-35/01 Shanghai Teraoka Electronic v. Council [2004] ECR II-03663, ECLI:EU:T:2004:317, para 145. 

1210 Case T-274/02 Ritek [2006] ECR II-4305, ECLI:EU:T:2006:332, paras 97-106.  

1211  Cases: T-45/06 Reliance Industries Ltd. v. Council [2008] ECR II-2399, ECLI:EU:T:2008:398, paras 107-9; and, T-409/06 
Sun Sang Kong Yuen Shoes Factory (Hui Yang) Corp. Ltd. v. Council [2010] ECR II-807, ECLI:EU:T:2010:69, paras 103-4. 

1212 Anheuser, above n 1207, at paras 67 and 91. 
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provisions.1213 A comparable approach is found in FTS International.1214 It is the already-discussed FIAMM 

case that directly discussed the relevance of the WTO reports. Despite shutting the door on WTO reports 

as self-executing standards of review, it has been argued that the door was left ajar for other forms of 

domestic relevance, such as consistent interpretation.1215 The lasting impression is of a Court unwilling 

to invoke explicitly the principle of consistent interpretation in relation to WTO reports but will certainly 

be influenced by and strive to avoid inconsistencies with them.1216 The Court has maintained this ap-

proach in subsequent cases.1217 Although such an approach does not replicate direct effect, it does allow 

for permeation of the EU’s internal legal order of WTO norms.1218 

The scenarios in which the principle arose are somewhat different from our object of interest. In our 

scenario, the debate is whether the CJEU would use the principle to interpret an internal piece of sec-

ondary legislation in an externally compatible way, which could be an agreement’s provision or DSM 

decision. Consider the following scenario. An EU directive is judged by a state-state DSM to treat EU 

services more favourably than non-EU services and therefore infringes the national treatment principle. 

Given the hierarchical place of an EU international agreement, it is argued that the obvious way to give 

effect (but not direct effect) to such agreements is for the Court to interpret the infringing Directive 

consistently with the state-state DSM ruling.1219 Failure to do so, would deprive both this mechanism and 

the agreements of any relevance and does not appear to have been the EU’s intention when establishing 

a DSM whose result is to be binding between parties. There appear to be two ways in which this may 

impact on member states’ provision of public services. At the EU-level, an externally-compatible inter-

pretation of EU law secondary law may require member states to change their public service provision, 

say for example on the use of economic needs tests in education sector. Similarly, but at the member-

state level, a revised interpretation of a secondary legislation, which does have direct effect, may pave the 

                                                 
1213  As argued by Giacomo Gattinara, ‘Consistent Interpretation of WTO Rulings in the EU Legal Order?’, in Enzo Canniz-

zaro, Paolo Palchetti and Ramses A. Wessel (eds.), International Law as Law of the European Union (Martinus Nijhoff Pub-
lishers, 2012), 275.  

1214 Case C-310/06 F.T.S. International BV v. Belastingdienst [2007] ECR I-6749. ECLI:EU:C:2007:456, para 15.  

1215  Gattinara in Cannizzaro et al, above n 1213, at 276.  

1216 Bronckers, above n 1183, at 889.  

1217  Cases: C-260/08 HEKO Industrieerzeugnisse [2009] ECR I-11571, ECLI:EU:C:2009:768, para 22; and, C-373/08 Hoesch 
Metals and Alloys [2010] ECR I-951, ECLI:EU:C:2010:68, para 41. 

1218 Kuijper and Bronckers do however argue that the principle of consistent interpretation produces outcomes comparable 
to direct effect, see Pieter Jan Kuijper and Marco Bronckers, ‘WTO Law in the European Court of Justice’, (2005) 42(5) 
Common Market Law Review 1313, 1140. 

1219  It should be noted that any CJEU interpretation would not be binding on an DSM (at least not an ISDS tribunal), see 
Opinion 1/17, above n 332, at para 117. 



 

 
219 

way of for a challenge of a domestic measure that is no longer consistent with the Directive following its 

revised interpretation.  

7.4.3.    Implementation 

The second indirect effect is the principle of implementation.1220 This stems from the Court’s finding that 

it can exceptionally review the legality of an EU measure in the light of WTO rules in cases where: (a) 

the EU measure was intended to implement a particular obligation assumed in the context of the WTO 

(the Nakajima exception) or (b) where the EU measure refers expressly to precise provisions of the WTO 

agreements (the Fediol exception).1221 The Fediol case arose in the context of the New Commercial Policy 

Instrument.1222 This made provision for EU producers to submit complaints to the Commission con-

cerning illicit commercial practices by third countries, which could result in trade sanctions against that 

country. Fediol challenged the Commission’s rejection of its complaint against Argentina for breached 

of certain GATT provisions. As the EU regulation made specific reference to the GATT, the Court held 

that it was entitled to make reference to such provisions determining whether the Commission has erred 

in its decisions. In Nakajima, there was a challenge to a Council regulation imposing an anti-dumping 

duty. The pertinent claim was that the EU regulation on anti-dumping in force at the time was in breach 

of the GATT Anti-Dumping Code.1223 Having determined the Code to be binding and that the regulation 

was adopted to comply with such obligations, the Court held it was entitled to examine the regulation in 

light of said Code. Taken together, the two empower individuals to benefit from the binding effect of 

WTO law in challenging but at the same time stopping short of conferring upon them directly enforce-

able rights.1224 In this sense, they can be seen as striking a balance between the lack of WTO direct effect 

and the EU’s international obligations. However, the scope of application of the principles, and their 

                                                 
1220  Eeckhout, above n 345, at 357. 

1221  These principles were first established in relation to the GATT, respectively see Cases C-69/89 Nakajima ν. Council [1991] 
ECR I-2069, ECLI:EU:C:1991:186, paras 30-32, and C-70/87 Fediol ν. Commission [1989] ECR 1781, 
ECLI:EU:C:1989:254, paras 19-20. This has subsequently been confirmed in relation to the WTO, see Portugal ν. Council, 
above n 1158, at para 49, and Biret, above n 1176, at para 53. 

1222 Council Regulation 3286/94 laying down Community procedures in the field of the common commercial policy in order 
to ensure the exercise of the Community’s rights under international trade rules, in particular those established under the 
auspices of the WTO [1994] OJ L349/71. 

1223  Council Regulation 2423/88 on protection against dumped or subsidized imports from countries not members of the 
EEC [1988] OJ L209/1.  

1224  Koutrakos, above n 1182, at 304.  
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relevance to the EU’s DSMs, does appear to be somewhat narrow. The use of the implementation prin-

ciples has rarely ventured beyond the field of anti-dumping case law.1225 Cases outside this view are few 

and far between.1226  

The question of whether a WTO report could be used to assist invocation of the implementation princi-

ple arose in the case of Kloosterboer Rotterdam.1227 The case concerned a challenge to a Commission regula-

tion on the basis that it conflicted with Council regulation. The latter regulation had been amended with 

a view to implementing the WTO Agreement on Agriculture. The Advocate General considered the 

implementation principle in play and in the course of finding that the Commission had failed to act in 

accordance with its WTO obligations, relied on an Appellate Body report that addressed the same is-

sue.1228 The Court ignored this portion of the Advocate General’s analysis. The Court addressed this issue 

head on in Chiquita. It found that the Commission’s acceptance that an unfavourable WTO ruling requires 

the infringing measure to be brought into line to be of a general nature and therefore failed to activate 

the implementation principle.1229 This was quickly followed by the finding that an undertaking to comply 

with a WTO DSB recommendations did not constitute a particular obligation capable of justifying appli-

cation of the implementation principle.1230 This approach has also been applied in the Anti-Dumping 

context where particular emphasis was placed on Regulation 1515/2001 that enables the Council, when-

ever the DSB adopts a report concerning an EU measure, to repeal or amend the disputed measure or 

to adopt any other special measures.1231 

There is some disagreement as to whether the implementation principle constitutes an instance of indirect 

effect or simply an exception to Court’s previous finding that WTO law is not directly effective.1232 It 

does not seem apt to describe the principle as a narrow exception to the non-direct effect of WTO law. 

This suggests it would be of little relevance. There is a straightforward reason: implementation does not 

                                                 
1225 Cases: C-188/88 NMB v. Commission [1992] ECR I-1689, ECLI:EU:C:1992:114, para 23; T–162/94 NMB and Others v. 

Commission [1996] ECR II-427, ECLI:EU:C:1995:450, para 99; T-256/97 BEUC v. Commission [2000] ECR I-3913, 
ECLI:EU:T:1999:15, para 65; C–76/00P Petrotub and Republica v. Council [2003] ECR I-79, ECLI:EU:C:2003:4, paras 53–
58; and, Reliance Industries, above n 1202, at paras 87–91.  

1226 One example is Case C-352/96 Italy v. Council [1998] ECR I-6937, ECLI:EU:C:1998:531, para 20.  

1227  Case C-317/99 Kloosterboer Rotterdam [2001] ECR I-9863, ECLI:EU:C:2001:681.   

1228 Ibid, Opinion of Advocate General Ruiz-Jarabo Colomer delivered on 2 May 2001, paras 35-8.  

1229  Chiquita, above n 1186, at para 161. 

1230  Van Parys, above n 1187, at para 41.  

1231  Ikea Wholesale, above n 1189, at paras 30-35.  

1232  Some take the view that both the Nakajima and Fediol principles serve as examples of indirect effect, see Piet Eeckhout, 
‘The domestic legal status of the WTO Agreement: Interconnecting Legal systems’, (1997) 34(1) Common Market Law 
Review 11, 45-46; and Jacques H. J. Bourgeois, ‘The European Court of Justice and the WTO: Problems and Challenges’, 
in Joesph H. H. Weiler (ed.), The EU, the WTO and the NAFTA: Towards a Common Law of International Trade? (Oxford 
University Press, 2003), 117. In contrast, others take the view that it should be appropriately categorised as an exception, 
see Peter-Hix, above n 1171, at 49-50.  
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allow private citizens to rely upon the international rule domestically. Instead, it can be used only for the 

interpreting a domestic rule that makes reference to an international obligation. Viewed as such, it is a 

judicial mechanism through which the non-direct effect of the EU’s international legal obligations are 

reconciled with the fact they form part of its legal system. In theory, the principle is of little relevance to 

the surveyed EU agreements that have been prevented from having direct effect. Its use would depend 

on an internal measure making direct reference to an external rule in one such agreement with its public 

service impact depending on that reference. Suppose the EU’s Regulation on the screening of foreign 

direct investments made specific reference to one of its external investment disciplines.1233 A decision to 

block entry of investment by either the Commission or a member state, which may consider the potential 

health effects of such an investment1234, could be subsequently read in light of the external discipline. 

7.4.4.     Policy-making at the EU level 

So far this section has focused on the indirect legal effects stemming from EU international agreements 

and their enforcement. However, often the effects of international agreements will materialise in subse-

quent political decision-making. This subsection focuses on how this aspect of enforcement may affect 

the EU, while the following subsection considers this question from a member state’s perspective. As 

noted above, the EU acts on behalf of its members in WTO disputes. It has acted as a respondent in 85 

cases before the WTO disputes with several of these cases going against it. The response to these deci-

sions has formed the basis of political science and legal literature on the impact of negative WTO deci-

sions on EU policy-making.1235 They also illustrate the policy responses of the EU, subsequent to an 

adverse decision1236, which may provide a useful indicator it may respond to a negative DSM decision.  

A notable example concerns the EU’s response to public concerns about the carcinogenic effect of hor-

mones used in the rearing of livestock. It decided to ban the use of a number of growth hormones which 

                                                 
1233  Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishes a framework 

for the screening of foreign direct investments into the Union [2019] OJ L/791. 

1234  As is permitted by Article 4 of the above regulation. 

1235  Legal examples include de Búrca and Scott in de Búrca and Scott, above n 82, at 1; Sebastiaan Princen, ‘EC Compliance 
with WTO Law: The Interplay of Law and Politics’, (2004) 15 European Journal of International Law 555; and, Jacques 
Bourgeois and Orla Lynskey, ‘The extent to which the EC legislature takes account of WTO obligations: jousting lessons 
from the European Parliament’, in Dashwood and Maresceau, above n 145, at 202. On the political science side of things, 
see Alasdair Young, ‘Less Than You Might Think: The Impact of WTO Rules on EU Policies’, in Oriol Costa and Knud 
Erik Jørgensen (eds.), The Influence of International Institutions on the EU: When Multilateralism hits Brussels (Palgrave Macmillan, 
2012), 23; Aydin Yildrim, ‘Domestic political implications of global value chains: Explaining EU responses to litigation 
at the World Trade Organization’, (2016) 16(4) Comparative European Politics 549; and, Alasdair Young, ‘The Incidental 
Fortress: The Single European Market and World Trade’, (2004) 42(2) Journal of Common Market Studies 393. 

1236  Young finds that by 2008 the EU had had 15 adverse rulings against it and in each case it had changed its policy in some 
manner, see Alasdair Young, ‘Effective Multilateralism on Trial: EU Compliance with WTO Law’, in Spyros Blavoukos 
and Dimitris Bourantonis (eds.), The EU’s Presence in International Organisations (Routledge, 2010), 120-1.  
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then led to a complete ban on growth hormones in 1985.1237 As well as the ban on the use of growth 

hormones, the EU’s Directive prohibited imports of meat from countries that continued to allow their 

use. The ban mainly affected beef exports from the US and Canada who, after a consultative stalemate, 

requested the establishment of WTO panel.1238 The conclusion reached was that the European import 

ban violated the WTO’s Agreement on Sanitary and Phytosanitary measures, which specifies certain con-

ditions for the use of trade-restrictive food safety standards. On appeal, it was the charge that the ban 

was not based on a scientific risk assessment that rendered it WTO incompatible.1239 In response, the 

Commission chose to ‘tweak’ its policy by interpreting the WTO’s ruling as an ‘invitation’ to conduct a 

risk assessment.1240 Underlying this moderate response was the ongoing public support for maintaining 

the ban. Thus, the subsequent Directive 2003/74/EC, based on further risk assessments, the ban on 

growth hormones was maintained. 

The so-called ‘Bananas Saga’ also resulted in unfavourable WTO Panel and Appellate Body rulings for 

the EU.1241 This prompted numerous amendments of the EU’s common market for bananas. The first 

was in response to the unfavourable Panel Ruling (although the adoption of the report was blocked by 

the EU). Following this challenge, the EU negotiated a ‘Banana Framework Agreement’ with several 

Latin American countries with the result of these negotiations being set out in its schedule of tariff con-

cessions.1242 The Appellate Body made further findings of infringement in relation to the allocation of 

tariff quotas and the licensing allocation system which again prompted the EU to modify its regime 

again.1243 However, the US, together with other contracting parties, alleged that these Regulation did not 

amount to full compliance and, consequently, the EU legislature was compelled to act once again.1244 A 

                                                 
1237  Council Directive 85/649 prohibiting the use in livestock farming of certain substances having a hormonal action  [1985] 

OJ L32/228. 

1238  The Canadian complaint, European Communities — Measures Concerning Meat and Meat Products (Hormones), Panel Report, 18 
August 1997, WT/DS48/R/CAN, and the US complaint, European Communities — Measures Concerning Meat and Meat Prod-
ucts (Hormones), Panel Report, 18 August 1997, WT/DS26/R/USA, were treated formally as two separate complaints 
however the panels’ composition was identical and their conclusions the same.  

1239 European Communities - EC Measures Concerning Meat and Meat Products (Hormones), Appellate Body Report, 16 January 1998, 
WT/DS26/AB/R and WT/DS48/AB/R, para 178. 

1240  Young, ‘Less Than You Might Think’, above n 1235, at 32.  

1241  A full dissection of the long-running dispute can be found in Jaime de Melo, ‘Bananas, the longest transatlantic dispute 
in the World Trading System: A post-mortem’, (2015) RSCAS Policy Papers 2015/07.  

1242  Council Regulation No 3290/94 of 22 December 1994 on the adjustments and transitional arrangements required in the 
agriculture sector in order to implement the agreements concluded during the Uruguay Round of multilateral trade ne-
gotiations [1994] OJ L349/105; and, Commission Regulation (EC) No 478/95 of 1 March 1995 on additional rules for 
the application of Council Regulation No 404/93 as regards the tariff quota arrangements for imports of bananas into 
the Community and amending Regulation No 1442/93 [1995] OJ L49/13. 

1243  Council Regulation No 1637/98 of 20 July 1998 amending Regulation (EEC) No 404/93 on the common organisation 
of the market in bananas [1998] OJ L210/28. 

1244  Council Regulation No 2587/2001 of 19 December 2001 amending Regulation (EEC) No 404/93 on the common or-
ganisation of the market in bananas [2001] OJ L345/13. 
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similar response can be observed in relation to the export subsidies provided by the EU in the framework 

of its Common Organisation of the Market for the sugar sector.1245 This regime was successfully chal-

lenged on the basis that it European sugar producers were able to export sugar below the total cost of 

production by way of cross-subsidisation.1246 Subsequently, a complete overhaul of the regime was sub-

sequently enacted which reduced the number of sugar quotas available.1247 

A separate adverse ruling concerns the EU’s general and product-specific moratoriums on approvals of 

GMOs.1248 These were judged to be WTO incompatible because they constituted an ‘undue delay’ in the 

regulatory approval process and their use was not based on any risk assessment.1249 In its subsequent 

action, it has been noted that WTO obligations were considered to a much greater extent by the EU 

legislature in its amending Regulation.1250 To this extent, the European Parliament made numerous ref-

erences to the WTO agreements and the need to avoid a further dispute.1251 Nevertheless, and despite 

the amending Regulation making no direct mention of WTO law, it is evident that its legislative organs 

were mindful of it.1252  

Changes or amendments to EU legislative developments may also be attributed to the threat of WTO 

dispute settlement challenge. An example was the proposed Leghold Trap Regulation.1253 Its aim was to 

ban the use of leghold traps within the EU and the importation of 13 species of fur and fur products 

from countries that had not banned such traps. Before formal adoption, Canada signalled that it would 

initiate a formal trade complaint against the EU on the basis that the Regulation was WTO incompatible. 

                                                 
1245 Regulation No 1260/2001 of 19 June 2001 on the common organisation of the markets in the sugar sector [2001] OJ 

L178/1. 

1246  European Communities - Export Subsidies on Sugar, Appellate Body Reports, 15 October 2004 and 28 April 2005, WT/DS265 
(Australia), WT/DS266 (Brazil) and WT/DS283 (Thailand). 

1247  Council Regulation No 318/2006 of 20 February 2006 on the common organisation of the markets in the sugar sector 
[2006] OJ L58/1.  

1248  A full breakdown of the issues can be found in Laurence Boisson de Chazournes and Makane Moïse Mbengue, ‘GMOs 
and Trade: Issues at Stake in the EC Biotech Dispute’, (2004) 13(3) Review of European Community and International Environ-
mental Law 289.  

1249  European Communities - Measures Affecting the Approval and Marketing of Biotech Products, Panel Reports, 29 September 2006, 
WT/DS291/R, WT/DS292/R and WT/DS293/R.  

1250  Bourgeois and Lynskey, above n 1235, at 210-212.  

1251 European Parliament, ‘Report issued by European Parliament on the proposal for a European Parliament and Council 
regulation concerning traceability and labelling of genetically modified organisms and traceability of food and feed prod-
ucts produced from genetically modified organisms and amending Directive 2001/18/EC’ COM (2001) 182, 26.  

1252 Regulation No 1830/2003 of the European Parliament and of the Council of 22 September 2003 concerning the tracea-
bility and labelling of genetically modified organisms and the traceability of food and feed products produced from ge-
netically modified organisms and amending Directive 2001/18/EC [2003] OJ L268/24.  

1253  Council Regulation 3254/91 of 4 November 1991 prohibiting the use of leghold traps in the Community and the intro-
duction into the Community of pelts and manufactured goods of certain wild animal species originating in countries 
which catch them by means of leghold traps or trapping methods which do not meet international humane trapping 
standards [1991] OJ L308/1. 
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To avoid a possible dispute, the Commission concluded an agreement with Russia, Canada and the US 

which would be outside the scope of the Regulation. Although the ban was finally adopted, the scenario 

demonstrates how the looming threat of dispute settlement proceedings pushed the Commission into 

accepting a negotiated settlement that it had not originally sought.1254 A further example of such effect, 

can be seen in relation to Cosmetics Directive.1255 Similar to the Leghold Trap Regulation, it proposed an 

import ban on cosmetics tested on animals. Implementation was postponed on two occasions with the 

Commission making clear that one of the underlying reasons was its possible WTO incompatibility and 

a challenge thereunder.1256 The stated view of the Commission evidence that potential challenges weighed 

heavily in deciding to delay adoption of the ban.1257  

The above discussion demonstrates the extent an adverse WTO decision can affect EU policy develop-

ment. This ranges from tweaking its policies to complete overhaul. Would a negative decision from one 

of the surveyed DSMs have the same effect? The answer is most likely yes if we are talking about sec-

ondary EU legislation. As already noted, international agreements of the EU rank above secondary leg-

islation and take precedence in the event of conflict. In addition, a decision interpreting such an agree-

ment constitutes part of the EU’s legal order. Accordingly, there is a legal duty to account for this in the 

infringing secondary legislation. However, in precluding direct effect the EU’s legislative organs have 

assumed the role of determiner of how its international obligations should be effected internally. This 

provides important wriggle room for the mediation of external disciplines and their internal effects. There 

are also instances of the EU choosing not to pursue a particular legislative course because challenge was 

likely to follow. This is unsurprising. If it is known in advance that a legislative measure will result in 

infringement, it makes sense to take preemptive action in advance. This viewpoint runs into difficulty 

when it prevents the EU from adopting policies it is otherwise obligated to pursue. 

7.4.5.     Policy-making at the member state level 

The effect of the EU’s international agreement’s on member states’ policy-making would appear to be 

twofold. The first is a consequence of the previous subsection’s discussion. A policy change at the EU 

level will have ramifications at the member state level. This may be particularly pervasive for the provision 

of public services. For instance, imagine the EU adopts a Regulation restricting both foreign investment 

and participation in healthcare systems that are ‘mainly’ financed publicly. The intention is to protect 

                                                 
1254  Princen, above n 1235, at 565.  

1255 Council Directive 93/35/EEC of 14 June 1993 amending for the sixth time Directive 76/768/EEC on the approximation 
of the laws of the Member States relating to cosmetic products [1993] OJ L151/32. 

1256  EU Monitor, ‘Explanatory Memorandum to COM(2000)189 - Amendment of Council Directive 76/768/EEC on the 
approximation of the laws of the Member States relating to cosmetic products’ <https://www.eumon-
itor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2yx5cy4> accessed 2 August 2018.  

1257  de Búrca and Scott in de Búrca and Scott, above n 82, at 11.  

https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2yx5cy4
https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2yx5cy4
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healthcare systems based on solidarity. This is challenged under one of its agreements and found to be a 

disguised restriction of trade. In complying with the DSM’s decision, the EU decides to weaken its Reg-

ulation so that it limits only the participation but not foreign investment in healthcare services. While 

wholly hypothetical, the Regulation’s amendment, in light of the DSM’s decision, would weaken the level 

of protection given to member state’s public services. Nevertheless, member states would be under an 

obligation to comply by virtue of their EU membership.  

There is also a more direct route through which member states policy-making efforts are likely to be 

affected. As highlighted above, member states can be individual respondents for an investor-state claim. 

The financial portion of an ISDS award may be directly enforced in a member state’s national court, 

while the rest of it may not be. This is the case in both EU-Vietnam and -Singapore BITs but not the 

CETA. As such, member states will be required to pay out for investment protection infringements. An 

exception to this will be where responsibility lies with the EU or is a direct results of complying with 

Union law.1258 It is submitted that policy-effect of such awards will be similar to what is often described 

widely as ‘regulatory chill’.1259 While this term can be distilled further1260, it is generally taken to mean that 

the threat of an investor’s arbitral challenge will prevent a government from regulating in the public 

interest.1261 Contrary to popular belief, a government cannot be prevented from pursuing a particular 

course of action as a consequence of ISDS. However, what ISDS does do is make it financially prohibitive 

for governments who are found in breach of investment standards. For example, in 2017 the average 

amount awarded by investor-state tribunals was $504 million (not including legal fees or interest).1262 A 

looming award of such magnitude is likely to narrow a government’s ambitions when planning regulatory 

change or introducing a new public service. 

                                                 
1258  Regulation No 912/2014 of the European Parliament and of the Council of 23 July 2014 establishing a framework for 

managing financial responsibility linked to investor-to-state dispute settlement tribunals established by international 
agreements to which the European Union is party [2014] OJ L257/121, Article 3(1)(a)-(c). For a detailed discussion, see 
Catharine Titi, ‘Aspects of the EU’s Responsibility in International Investment Disputes’ in Cremona et al, above n 1035, 
at 83.  

1259  Examples include Gus Van Harten and Dayna Nadine Scott, ‘Investment Treaties and the Internal Vetting of Regulatory 
Proposals: A Case Study from Canada’, (2016) 7 Journal of International Dispute Settlement 92; Julia Brown, ‘International 
Investment Agreements: Regulatory Chill in the Face of Litigious Heat?’, (2013) 3(1) Western Journal of Legal Studies 1; and, 
Eckhard Janeba, ‘Regulatory Chill and the Effect of Investor State Dispute Settlements’, (2016) CESifo Working Paper 
No. 6188. 

1260  For example, Tienhaara divides the term into three varieties: internalisation chill, threat chill, and cross-border chill, see 
Kyla Tienhaara, ‘Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute 
Settlement’, (2018) 7(2) Transnational Environmental Law 229, 233-239 

1261  Kyla Tienhaara, ‘Regulatory Chill and the Threat of Arbitration: A View from Political Science’, in Chester Brown and 
Kate Miles (eds.), Evolution in Investment Treaty Law and Arbitration (Cambridge University Press, 2011), 606-28. 

1262  UNCTAD, ‘Ínvestor-State Dispute Settlement: Review of Developments in 2017’, (2018) IIA Issues Note No. 2, 5 
<http://unctad.org/en/PublicationsLibrary/diaepcbinf2018d2_en.pdf> accessed August 2018.  

http://unctad.org/en/PublicationsLibrary/diaepcbinf2018d2_en.pdf
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Previously, significant ISDS awards have been made against EU member states for decisions taken in the 

public interest. For instance, Spain has had numerous investors claims brought against it for regulatory 

changes implemented to its feed-in tariff programmes. By way of background, a FiT programme is a 

policy instrument used to encourage investment in the production of energy from renewable energy 

sources. Broadly-speaking, it guarantees an investor payment for energy produced and used in the na-

tional grid.1263 This provides developers with certainty that enables them to secure financing more easily 

and, in turn, helps expand the national renewable energy market.1264 In the wake of the 2008 financial 

crisis, the cost of its FiT programmes became unsustainable and Spain was forced to roll-back and, in 

some instances, withdraw them. Several investors brought ISDS claims under the Energy Charter Treaty 

against Spain on the basis that certain investment protections contained therein had been breached.1265 

In the instances where Spain was found to have breached its investment responsibilities, it was ordered 

to pay the sums of €128 and €53 million in damages. The awards demonstrate the costs which may be 

associated with making regulatory changes. What they don’t tell you is what and how they will affect 

future governmental policy decisions; although it has been suggested that there is now an absence of 

financial support for the sector.1266 

A further example that is more on point is the case of Achmea v. Slovak.1267 In 2006, Eureko, a Dutch 

investor, entered the Slovakian healthcare insurance market and by 2007 had a market share of around 

8.5%. However, subsequent elections made way for a new government who introduced a series of 

changes to the legal framework governing the health insurance market. Amongst these were requirements 

that all profits from health insurance be used for healthcare purposes and, in cases of insolvency, port-

folios must be transferred without payment to one of two state-run insurance companies. The rationale 

of these policies was that the state had responsibility for ensuring access to adequate healthcare. Note 

that its constitution states ‘citizens shall have the right to free health care and medical equipment for 

disabilities’. The reforms did not go unchallenged. Eureko commenced arbitral proceedings under Czech-

oslovakia-Netherlands BIT (the Slovak Republic had succeeded to the agreement on independence). The 

ad-hoc tribunal found that Slovakia had breached the BIT’s fair and equitable treatment requirement 

                                                 
1263  Karlynn Cory, Toby Couture and Clare Kreycik, ‘Feed-in Tariff Policy: Design, Implementation, RPS Policy Interactions’, 

National Renewable Energy Laboratory, (2009) Technical Report NREL/TP-6A2-45549, 2. 

1264  Josh Cornfeld and Amy Sauer, ‘Issue Brief: Feed-in Tariffs’, (2010) Environmental and Energy Study Institute, 1 
<https://www.eesi.org/files/feedintariff_033110.pdf> accessed 9 July 2019. 

1265  Charanne B.V. and Construction Investment v. Spain, SCC Arb. No.062/2012, Award, 21 January 2016; Eiser Infrastructure 
Limited and Energia Solar Luxembourg v. Kingdom of Spain, ICSID Case No. ARB/13/36, Award, 4 May 2017; Isolux Nether-
lands, BV v. Kingdom of Spain, SCC Case V2013/153, Final Award, 17 July 2016; and, Novenergia v. Spain, SCC Case No. 
063/2015, Final Award, 15 February 2018.  

1266  Pablo del Río and Pere Mir-Artigues, A Cautionary Tale: Spain’s Solar PV Investment Bubble (International Institute for Sus-
tainable Development, 2014), 24. 

1267  Achmea, above n 140.  
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together with its free transfer of payments. And for this, they were ordered to pay €22.1 million to Eureko 

together with interest and their legal fees. Ultimately, the case made its way to the CJEU which held that 

investor-state dispute settlement in intra-EU BITs was incompatible with EU law.1268  

Both cases illustrate the high costs associated for regulatory changes that serve roll back investment 

incentives, even if this is for a public purpose. While CETA remains silent on the direct enforcement of 

the pecuniary portion of an ISDS award, the agreements with Singapore and Vietnam specifically provide 

for it. This tells us something above the EU’s priorities. A recurring theme throughout this chapter has 

been the EU’s attempts to constrain the ability of established DSMs from enforcing the terms of their 

associated agreements. The fact the EU has consciously adopted a policy of no-direct effect most clearly 

exhibits this. However, the fact that it has carved a hole in this policy for the pecuniary aspect of ISDS 

awards strongly indicates that it is its own regulatory freedom rather than that of its member states with 

which it is most concerned. 

 

7.5. Conclusions 

The purpose of this chapter has been to examine how the enforcement mechanisms of the EU’s agree-

ments may impact the provision of its member states’ public services. In closing this chapter, its results 

can be viewed as coalescing around three main points. Firstly, the EU’s evolution from a diplomatic to 

quasi-adjudicative models of international dispute settlement, which encompasses both state and individ-

ual enforcement. While it is arguable that the former can provide greater outcome control, it appears the 

EU has settled on use of the latter model, which can be identified across its different categories of agree-

ment. Secondly, the EU’s adoption of a no-direct effect policy may be viewed as a reaction to the Court’s 

jurisprudence that suggests (if sufficiently precise and clear) both international agreements and DSM 

decisions are capable of direct effect. The effect of the policy is to keep the internal effects of the inter-

national agreements in the hands of the EU. Thirdly, the preclusion of direct effect does not prevent the 

EU’s agreements from having indirect effects. These can be thought of as either legal or political. In 

terms of their public service impact, it is suggested that the latter will be of greatest relevance. Overall, 

the lasting impression is one of containment. Having concluded international agreements with potent 

disciplines and enforcement mechanisms, the EU now seeks to limit the extent to which they can spill 

                                                 
1268  Case C‑284/16 Slowakische Republik v. Achmea BV [2018] ECLI:EU:C:2018:158. Although outside our focus, it should be 

noted that the issue of intra-EU investment disputes is an issue that has received widespread academic attention: Hanno 
Wehland, ‘Intra-EU Investment Agreements and Arbitration: Is European Community Law An Obstacle?’, (2009) 58 
International and Comparative Law Quarterly 297; Christer Söderlund, 'Intra-EU BIT Investment Protection and the EC 
Treaty’, (2007) 24(5) Journal of International Arbitration 455; and, Jan Kleinheisterkamp, ‘Investment Protection and EU 
Law: The Intra- and Extra-EU Dimension of the Energy Charter Treaty’, (2012) 15(1) Journal of International Economic Law 
85. 



 

 
228 

into its domain. While our coherency assessment demonstrated parallels in terms of the substantive pro-

visions, it is in their enforcement and the political control retained by the EU that separates the external 

framework from its internal counterpart.  
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8 

Conclusions 

 

8.1.  Looking backward 

The objective has been to examine the impact of the EU’s trade and investment agreements on its mem-

ber states’ public services. Motivating this endeavour were the alarming fears and concerns expressed 

around the negotiation and conclusion of agreements, such as TTIP and CETA. Against this backdrop, 

Chapter 2 began by debunking the commonly held view that public services and trade and investment 

agreements are automatically in tension with one another. In reframing this debate, it argued this was not 

a binary question but rather one of degrees. Its central proposition is the degree of conflict between the 

two depends on the public service system in question and the model of trade and/or investment it is paired 

with. This required unpacking of the concept of public services and their inherent characteristics. An 

important theme to stem from this discussion is what constitutes a public service varies over space and 

time. Having sketched a workable concept, the chapter introduced two ‘classic’ models of international 

trade and investment law: the GATS and the NAFTA. Subsequently, these were used as analytical tools 

to show how different models of trade and investment produce higher or lower degrees of tensions with 

public services.  

Chapter 3 turned the focus back on EU matters and asked what role should public services play EU trade 

and investment policy. Beginning with a general discussion of the CCP, it quickly became clear that in its 

external dealings the EU must advance both economic goals, namely the liberalisation of trade and facil-

itation of investment, together with non-economic goals, such as the EU’s shared values. Based on a 

multi-pronged footing, it was then argued that there is a sufficient basis to consider public services as 

one such value. The CCP’s silence on the hierarchy of values posed an additional question: how should 

and the EU’s goal of liberalisation be balanced against the shared value of public services? It was argued 

the answer was to found in the principle of coherency. Having established the legal basis for coherency, 

the concept was distinguished from the similar concept of consistency. Unlike the latter, coherency re-

quires not just that matters align with one another but that they are mutually-reinforcing. When applied 

to our object of interest, the outcome is that the treatment of public services by EU international trade 

and investment agreements should be coherent with that found internally. Not only was this the logical 

outcome of coherency, it was argued that it was the most legitimate course of action available.   
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Having determined the external treatment of public services should accord with that found internally, 

Chapters 4 to 6 sought to determine whether they do. The three chapters formed the coherency assess-

ment of the thesis. This took place across the three stages of scope, application and exception in relation 

to the selected EU agreements, as previously outlined in Chapter 3. At each stage, the substantive law of 

the external and internal framework was compared.  

Stage one of the analysis was undertaken in Chapter 4. Necessarily, this began with the mapping of the 

external landscape that was largely uncharted. From the mapping exercise two themes emerged. Firstly, 

the EU appears to have accepted use of the existing toolkit of international trade and investment law to 

determine the scope of its agreements. This coincides with the second theme of the EU’s practice grad-

ually shifting away from the use of internal market concepts in scopal arrangements of its agreements. 

The Chapter then considered the internal approach to scope which was markedly different. Here, the 

CJEU’s jurisprudence has played a crucial role through its interpretation of ‘economic activity’. This 

contrasts heavily with external’s approach that is reliant on the existing toolkit. Another noted point of 

difference is the internal framework’s use of both positive as well as negative integration. Fundamentally, 

the two represent very different ways of delimiting scope. The final port of call was to determine what 

the material differences of the two frameworks meant for public services. This was tested through con-

sideration of how the two affect health and education services. As outlined in Chapter 2, each of these is 

closely linked with public services. The examination revealed there to be little coherence in the frame-

works’ treatment. Overall the external framework can be described as more constrained, a consequence 

of its use of rigid concepts. Additionally, the boundary drawn by the CJEU between public health and 

education services was not found externally. Consequently, there was little coherency to be found be-

tween the two frameworks.  

Chapter 5 considered coherency from the perspective of application. The term ‘application’ referred to 

what disciplines can be applied to a public service once it falls within the scope of either the external or 

internal framework. As with Chapter 4, this required the various disciplines of the external framework to 

be mapped (again previously uncharted). A similar theme emerged from this mapping exercise. Here, we 

saw again the EU’s wholehearted use of the existing external disciplines but in a tailored way. This theme 

carries through to how the disciplines are to be applied with the EU accepting use of schedules. That 

said, it was observed that considerable effort has been taken to use these tools in a fashion that takes 

account of public services. This took the form of the scheduled reservations for trade disciplines and 

specific definitions for investment protections. This differs significantly from the internal approach. As 

was the case with scope, the CJEU’s jurisprudence has played an essential role in determining the scope 

of the internal disciples. In comparing the two, it was clear the internal approach, free from the con-

straints found externally, had a much more pervasive impact on public services.  
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The final step of the coherency assessment took place in Chapter 6. This considered the range of excep-

tions found in either framework. Once again, the practice of the two frameworks diverged markedly. For 

both its trade and investment disciplines, the EU’s external framework could be seen to use the existent 

justified derogations, albeit slightly tailored, of the GATS. Notably, there was a distinct lack of exceptions 

available for its specific investment protections of FET and expropriation. This contrasted starkly with 

the various categories of exceptions found in the internal framework. The point of greatest of divergence 

was perhaps the open-ended nature of general interest justifications. Not only have these been used 

extensively in relation to public services, they represent a fluid mechanism for adjusting the internal 

framework for future versions of such services. A final consideration is how either set of exceptions 

would apply. While application of the internal framework’s exceptions would be determined by propor-

tionality, it was less clear what approach would be taken by the various dispute settlement mechanisms 

provided by the EU’s agreements. Before proceeding to consider the enforcement of the EU’s agree-

ments, overall conclusions on coherency were drawn. Three broad conclusions were suggested. Firstly, 

the theme of the EU using the existent toolkit can be observed across the three stages of assessment. 

This has already been highlighted in our summaries of Chapters 4 to 6. Secondly, the extent to which the 

EU has tailored the toolkit to take account of public services varies across each stage. It is at the discipline 

and application stage that it takes most care to acknowledge public services. This runs counter to the 

internal approach which leaves this to the stage of exception. Although they differ in how they 

acknowledge public services, this does not foreclose the possibility of coherence. Rather, the third con-

clusion is that the two cohere and diverge at points. In reality, the answer to whether the two cohere is 

not a yes or no question but a sliding scale. 

Chapter 7 was the final step of the thesis. Its purpose to address the question of external enforcement 

from the perspective of public services. Like each stage of the coherency assessment, this required a 

degree of mapping. The various DSMs found in the EU’s agreements were mapped which revealed both 

diplomatic and quasi-adjudicative forms of dispute resolution have been used. It was also possible to 

divide the latter along the lines of state-state and individual enforcement. A notable trend has been the 

EU’s agreements’ gradual move towards quasi-adjudicative forms of dispute resolution. Having mapped 

the various DSMs available, the legal effects of the agreements and their DSMs were considered. This 

required first a discussion of direct effect. The EU’s no-direct effect policy was shown to have the dual 

effect of preventing enforcement through domestic courts as well as limiting the impact of the EU’s 

DSMs. The EU’s preclusion of direct effect does not mean its external actions will have no internal effect, 

certainly they will. What is does mean it that EU will be able to have some margin of control over what 

those effects are. Overall, this can be seen to fit with narrative that the EU wishes to limit and maintain 

control over the internal effects of its external agreements. Accordingly, it was clear that the real impact 
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of such agreements would be indirect. While these effects could be felt legally by the EU, it was submitted 

that from a member state’s perspective they would be most strongly felt in political way.  

 

8.2. Looking forward 

It seems obvious the public service impact of international trade and investment rules will continue as an 

issue of utmost importance. Interestingly, similar fears resurfaced recently during President Trump’s state 

visit to the UK. During a joint press conference with Theresa May, he was asked if the NHS should be 

on the table for a post-Brexit trade deal. His response was ‘everything will be on table’.1269 He was forced 

later to rollback his comments following a significant public backlash. While the impact of a UK-US 

trade agreement is for another day, the episode demonstrates the continuing anxiety that persists over 

the impact of such agreements on national public services. This thesis has documented the EU’s efforts 

to tailor its international trade and investment agreements to accommodate public services. As we remain 

in the early days of Global Europe, only time will tell if its efforts are sufficient.  

On its face, there is room for improvement of current EU practice. One option is to insert into EU trade 

and investment agreement a clause that excludes public services and government measures aimed at reg-

ulating, providing and financing public services.1270 When compared with the fractured and piecemeal 

approach above, the simplicity of a single standalone clause appears attractive. It is possible to imagine 

this operating as a broader version of GATS’ Article I:3(b) or the EU’s own Article 106(2) TFEU. Alt-

hough enticing, the use of such a clause faces significant hurdles. Firstly, the EU would have to convince 

its trading partner to adopt it; a significant challenge given not all countries view public services in the 

same way as the EU. Secondly, it would need to be both clear and flexible enough accommodate the 

evolving diversity of public services.1271 Accordingly, prescriptive lists of what constitutes a public service 

should be avoided. Instead the focus should be the public interest being pursued. Finally, no matter how 

carefully drafted the application of such a clause would fall to an international adjudicative body to be 

determined. This may have a very different conception of what a public service is and how it should be 

protected. Ultimately, such an approach relinquishes control of how public services are to be treated. 

Although such a bold initiative is open to the EU, it would seem its current practice of using the inter-

national trade and investment toolkit is here to stay. Looking forward, its tailoring of the toolkit can be 

                                                 
1269  Ashley Cowburn, ‘Trump says NHS must be 'on the table' in post-Brexit trade deal’, The Independent (London, 4 June 

2019) <https://www.independent.co.uk/news/uk/politics/trump-nhs-brexit-trade-deal-talks-theresa-may-press-con-
ference-uk-a8943656.html> accessed 30 June 2019.  

1270  As suggested in Krajewski, above n 255.  

1271  Discussed above in section 2.2.2. 

https://www.independent.co.uk/news/uk/politics/trump-nhs-brexit-trade-deal-talks-theresa-may-press-conference-uk-a8943656.html
https://www.independent.co.uk/news/uk/politics/trump-nhs-brexit-trade-deal-talks-theresa-may-press-conference-uk-a8943656.html
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improved. Three modifications would enhance the protection of public services as well as internal-exter-

nal coherence of EU law. First, its use of FET and expropriation disciplines should be made subject to 

its schedules of reservations, which at present they are not. This would reduce their possible public ser-

vices impact and reliance on untested definitional techniques. Second, the schedules of reservations 

found in negative-list agreements should be expanded to acknowledge the broader scope of such agree-

ments. Third, it should revise its horizontal public utilities reservation to make it more clearly cover public 

services. Such a reservation could read as follows:  

‘Activities designated as public services and measures aimed at regulating, providing or financing pub-

lic services. Public services are services or service suppliers subject to general interest obligations. The 

European Union and its member states reserve the right to adopt measures related to public services 

that may conflict with the provisions of this agreement.’  

Contrary to a general clause, the inclusion of a revised horizontal reservation is a measure that the EU 

could unilaterally adopt. While these separate measures would go some way to improving the current 

practice, they are not submitted to be perfect. Most importantly, they do not prevent adjudication by an 

international body. It is for this reason the EU’s preclusion of direct effect should be maintained. It is 

this policy that allows it to remain in the driver’s seat (for the most part) and to regulate the internal 

public service effects of its trade and investment agreements.  
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ANNEX I 

EU AGREEMENT ABBREVIATIONS 

 

CETA Comprehensive Economic and Trade Agreement (CETA) between Canada, of the 

one part, and the European Union and its Member States, of the other part [2017] 

OJ L11/23 

 

EEA Agreement Agreement on the European Economic Area [1994] OJ L1/3 

 

EU-Albania Stabilisation and Association Agreement between the European Communities and 

their Member States, of the one part, and the Republic of Albania, of the other 

part  [2009] OJ L107/2 

 

EU-Algeria Euro-Mediterranean Agreement establishing an Association between the Euro-

pean Community and its Member States, of the one part, and the People's Demo-

cratic Republic of Algeria, of the other part [2005] OJ L267/1 

 

EU-Bosnia Stabilisation and Association Agreement between the European Communities and 

their Member States, of the one part, and Bosnia and Herzegovina, of the other 

part  [2015] OJ L164/1 

 

EU-CARIFORUM Economic Partnership Agreement between the CARIFORUM States, of the one 

part, and the European Community and its Member States, of the other part [2008] 

OJ L289/I/2 

 

EU-Central Africa   Interim Agreement with a view to an Economic Partnership Agreement between 

the European Community and its Member States, of the one part, and the Central 

Africa Party, of the other part [2009] OJ L57/1 

 

EU-Central America Agreement establishing an Association between the European Union and its Mem-

ber States, on the one hand, and Central America on the other [2012] OJ L346/3 
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EU-Chile Agreement establishing an Association between the European Community and its 

Member States, of the one part, and the Republic of Chile, of the other part  [2002] 

OJ L352/3 

 

EU-Columbia, Peru Trade Agreement between the European Union and its Member States, of the one  

and Ecuador part, and Colombia and Peru, of the other part [2012] OJ L354/3, Ecuador has 

acceded to the Agreement in 2016, see Council Decision of 11 November 2016 on 

the Protocol of Accession to Trade Agreement between European Union and Co-

lumbia and Peru [2016] OJ L356/1 

 

 

EU-EAC Economic Partnership Agreement between the East African Community Partner 

States, of the one part, and the European Union and its Member States of the other 

part <http://trade.ec.europa.eu/doclib/docs/2015/october/tra-

doc_153845.compressed.pdf> accessed 25 June 2018 

 

EU-Egypt Euro-Mediterranean Agreement establishing an Association between the Euro-

pean Communities and their Member States, of the one part, and the Arab Repub-

lic of Egypt, of the other part [2004] OJ L304/38 

 

EU-ESA Interim Agreement establishing a framework for an Economic Partnership Agree-

ment between the Eastern and Southern Africa States, on the one part, and the 

European Community and its Member States, on the other part [2012] OJ L111/2 

 

EU-Georgia Association Agreement between the European Union and the European Atomic 

Energy Community and their Member States, of the one part, and Georgia, of the 

other part [2014] OJ L261/4 

 

EU-Israel   Euro-Mediterranean Agreement establishing an association between the European 

Communities and their Member States, of the one part, and the State of Israel, of 

the other part [2000] OJ L147/1 

 

EU-Japan Agreement between the European Union and Japan for an Economic Partnership 

[2018] OJ L 330/3 

 

http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153845.compressed.pdf
http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153845.compressed.pdf
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EU-Jordan Euro-Mediterranean Agreement establishing an Association between the Euro-

pean Communities and their Member States, of the one part, and the Hashemite 

Kingdom of Jordan, of the other part [2002] OJ L129/1 

 

EU-Korea Free Trade Agreement between the European Union and its Member States, of the 

one part, and the Republic of Korea, of the other part [2011] OJ L127/6 

 

EU-Kosovo Stabilisation and Association Agreement between the European Union and the 

European Atomic Energy Community, of the one part, and Kosovo, of the other 

part [2016] OJ L78/1 

 

EU-Lebanon Euro-Mediterranean Agreement establishing an association between the European 

Community and its Member States of the one part, and the Republic of Lebanon, 

of the other part [2006] OJ L143/1 

 

EU-Macedonia Stabilisation and Association Agreement between the European Communities and 

their Member States, of the one part, and the former Yugoslav Republic of Mace-

donia, of the other part [2004] OJ L84/13 

 

EU-Mexico Economic Partnership, Political Coordination and Cooperation Agreement be-

tween the European Community and its Member States of the one part, and the 

United Mexican States of the other part [1997] OJ C350/7; together with Decision 

No 2/2001 of the EU-Mexico Joint Council of 27 February 2001 implementing 

Articles 6, 9, 12(2)(b) and 50 of the Economic Partnership, Political Coordination 

and Cooperation Agreement [2001] OJ 70/7 

EU-Moldova Association Agreement between the European Union and the European Atomic 

Energy Community and their Member States, of the one part, and the Republic of 

Moldova, of the other part [2014] OJ L260/4 

 

EU-Montenegro Stabilisation and Association Agreement between the European Communities and 

their Member States of the one part, and the Republic of Montenegro, of the other 

part [2010] OJ L108/3  
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EU-Morocco Euro-Mediterranean Agreement establishing an association between the European 

Communities and their Member States, of the one part, and the Kingdom of Mo-

rocco, of the other part [2000] OJ L70/2 

 

EU-Pacific  Interim Partnership Agreement between the European Community, of the one 

part, and the Pacific States, of the other part [2009] OJ L272/2 

 

EU-Palestine Euro-Mediterranean Interim Association Agreement on trade and cooperation be-

tween the European Communities and the PLO for the benefit of the Palestinian 

Authority of the West Bank and Gaza Strip [1997] OJ C128/2 

 

EU-SADC Economic Partnership Agreement between the European Union and its Member 

States, of the one part, and the SADC EPA States, of the other part [2016] OJ 

L250/3, on ratification this will replace Trade, Development and Cooperation with 

South Africa [1999] OJ L311/3  

 

EU-Serbia Stabilisation and Association Agreement between the European Communities and 

their Member States, of the one part, and the Republic of Serbia, of the other part 

[2013] OJ L278/16 

 

EU-Singapore BIT Investment Protection Agreement between the European Union and its member 

states, of the one part, and the Republic of Singapore, of the other part 

<http://trade.ec.europa.eu/doclib/press/index.cfm?id=961> accessed 5 July 

2018 

 

EU-Singapore Free Trade Agreement between the European Union and the Republic of Singa-

pore <http://trade.ec.europa.eu/doclib/press/index.cfm?id=961> accessed 27 

June 2018 

 

EU-Tunisia Euro-Mediterranean Agreement establishing an association between the European 

Communities and their Member States, of the one part, and the Republic of Tuni-

sia, of the other part [1998] OJ L97/2 

 

EU-Turkey Agreement establishing an Association between the European Economic Commu-

nity and Turkey [1963] OJ L361/1 

http://trade.ec.europa.eu/doclib/press/index.cfm?id=961
http://trade.ec.europa.eu/doclib/press/index.cfm?id=961
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EU-Ukraine Association Agreement between the European Union and the European Atomic 

Energy Community and their Member States, of the one part, and Ukraine, of the 

other part [2014] OJ L161/3 

 

EU-Vietnam BIT Investment Protection Agreement between the European Union and its member 

states, of the one part, and Socialist Republic of Vietnam, of the other part 

<http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437> accessed 27 June 

2018. 

 

EU-Vietnam Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437> accessed 

27 June 2018 

 

EU-West Africa Economic partnership agreement between the West African States, the Economic 

Community of West African States (ECOWAS) and the West African Economic 

and Monetary Union (UEMOA), of the one part, and the European Union and its 

Member States, of the other part 

 <http://data.consilium.europa.eu/doc/document/ST-13370-2014-ADD-

1/en/pdf> accessed 25 June 2018 

  

http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437
http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437
http://data.consilium.europa.eu/doc/document/ST-13370-2014-ADD-1/en/pdf
http://data.consilium.europa.eu/doc/document/ST-13370-2014-ADD-1/en/pdf
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ANNEX II 

STATE-STATE DIRECT EFFECT PRECLUSIONS 

 

Agreement 
category 

Name of agreement General DSM Schedule Council Decision Total 

Economic 
Partnership 
Agreements 

 

EU-Central Af-
rica 

× × × × 0 

EU-CARIFO-
RUM 

× × 

Annex IV: A 
(Commercial Pres-
ence), para 6; An-
nex IV: B (Ser-
vices), para 6; An-
nex IV: E (Invest-
ment), para 9; An-
nex IV: F (Ser-
vices), para 11 

× 1 

EU-West Africa × × × × 0 

EU-Pacific × × × × 0 

EU-ESA × × × × 0 

EU-SADC Article 122 × × 

Council Deci-
sion  
2016/1623/EU
, Article 4 

2 

EU-EAC × × × ×  

Euro-Med 

EU-Algeria × × × × 0 

EU-Egypt × × × × 0 

EU-Israel × × × × 0 

EU-Jordan × × × × 0 

EU-Lebanon × × × × 0 

EU-Morocco × × × × 0 

EU-Palestine × × × × 0 

EU-Tunisia × × × × 0 

 
Stabilisation 

AAs 

EU-Albania × × × × 0 

EU-Bosnia × × × × 0 

EU-Kosovo × × × × 0 

EU-Macedonia × × × × 0 
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EU-Montene-
gro 

× × × × 
0 

EU-Serbia × × × × 0 

AAs with  
strong trade 
component 

EU-Chile × × × × 0 

EU-Central 
America 

Article 356 Article 323(2)  

Annex X (Esta-
blishment), para 6 
Annex XI (Ser-
vices), para 7 

Council Deci-
sion 
2012/734/EU, 
Article 7 

4 

EU-Mexico × × × × 0 

EU-Ukraine × Article 321(2)  

Annex XVI-A (Es-
tablishment), para 4 
Annex XVI-B (Ser-
vices), para 6 

Council Deci-
sion - 
2017/1247, Ar-
ticle 5 

3 

EU-Georgia  

× 

Article 266(2)  

Annex XIV-A (Es-
tablishment), para 3 
Annex XIV-B (Ser-
vices), para 6 

Council Deci-
sion 
2016/838/EU, 
para 6 

3 

FTAs 

CETA 
Article 
30.6(1) 

× × 

Council Deci-
sion 
2017/38/EU, 
Preamble, para 
6  

2 

EU-Columbia, 
Ecuador and 

Peru 
Article 336 Article 318(2)  

Annex VII-B (Esta-
blishment), para 6 

Council Deci-
sion 
2012/735/EU, 
Article 7 

4 

EU-Korea × Article 14.7(2)  

Annex 7-A-1 (Ser-
vices), para 6. 
Annex 7-A-2 - (Es-
tablishment), para 6  

Council Deci-
sion 
2011/265/EU, 
Article 8 

3 

EU-Singapore Article 16(16) Article 14.9(2) 

Annex 8-A-1 (Ser-
vices), para 6 
Annex 8-A-2 (Es-
tablishment), para 6 

× 3 

EU-Vietnam Article 17(20) Article 3.22(2) 

Annex 8-A (Estab-
lishment) para 6 
Annex 8-C (Ser-
vices), para 6 

Council Deci-
sion 
2015/2169/EU
, Article 7 

4 

EU-Japan Article 23(5) × × 

Council Deci-
sion 
2018/1907/EU
, Preamble, 
para4 

1 
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ANNEX III 

ISDS DIRECT EFFECT PRECLUSIONS 

 

Name of agreement General DSM Direct effect exemption 
 

Pecuniary direct effect 
exemption 

CETA  Article 30.6(1) × × × 

EU-Singapore BIT  Article 4.11 × Article 3.22(4) Article 3.22(2) 

EU-Vietnam BIT Article 4.18 × Article 3.57(6) Article 3.57(2) 
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