European
University
Institute

Ol 8ol IS o0 9.3‘9”'% SN 3 gl pill] dylo>

"l duad Uy Ao 93l gy 1 29,9Y) 9LSYI Baalae 3 (V)4 (Y) LU

S g0 e Gyl o
Al gl lBMadl g Al Y1 3 oo

gl p glal] 218 [ Juosll dmals




This work has been published by the European University Institute,

Robert Schuman Centre for Advanced Studies.

© European University Institute 2020

Content and individual chapters © Giinter Wilms 2020

This publication is not an update but a translation of the original study published in 2017
doi:10.2870/698693

ISBN:978-92-9084-899-8

This text may be downloaded only for personal research purposes. Any additional reproduction

for other purposes, whether in hard copies or electronically, requires the consent of the author(s),
editor(s). If cited or quoted, reference should be made to the full name of the author(s), editor(s), the
title, the year and the publisher.s

Views expressed in this publication reflect the opinion of individual authors and not those of the
European University Institute.

Artwork: Allegory of the Good Government, Lorenzetti Ambrogio (b. ca. 1290, Siena, d. 1348, Siena)
Palazzo Pubblico, Siena.



ool g gl

Qj&L’iJ‘ 8olaw IWS (0 gngj'}” RESHY 3 el r.gii.” Llo>

"85 ylie dadg Uy Ao gild dujy 1 o9,9Y) AaSYI Sualas 3 (V)9 (Y) obalr

dox 45
S 5830 deo Gy 0
ERPORCHE [PREENCICIN (B PP
et posd) 0 glad) ddS [ oo gl Aol
dd gd) NI pusd






When Dr Tareq’s offered me to translate my book on the Rule of Law into Arabic I felt honoured and
gladly accepted it. Making the text available in a language that belongs to the most spread in the world
will certainly help increase its impact. Hopefully, readers in the Arab speaking world will find it
worthwhile having a look at this book and enjoy reading it as much as I enjoyed writing it. A big thank
you to Dr Tareq for all the work he put into this translation!

Since the publication of the original English version,! in early 2017, the topic has even gained in
importance. To mention just a few aspects:

On the level of the European Union, the Commission and the European Parliament have initiated formal
procedures under Article 7 TEU against Poland and against Hungary, both of them are still pending.2 The
European Court of Justice issued a number of important judgements on the Rule of Law.3 A proposal for a
‘Regulation on the protection of the Union's budget in case of generalised deficiencies as regards the rule
of law in the Member States’ is currently under discussion. 4

As far as other regional intergovernmental organisations are concerned, the most striking example is
probably the one of Venezuela whose membership in Mercosur was suspended in August 2017.5

Several of those developments confirm statements made in the study. They would, time permitting, justify
an update, which is, unfortunately, currently not in sight.

I am also very grateful to Dr. Fatma Sayeed for finding the time to check the Arab text against the
English original, to Professor Brigid Laffan, Director of the Robert Schuman Center, for accepting
to publish the translation in the same series as the English original and to Dr. Sarah St. John for
having established the contact between me and Dr. Tareq.

Gtinter Wilms, Brussels, January 2020

1 http://hdl.handle.net/1814/44987 which described, generally, the situation as of summer 2016

2 For an overview until April 2019, see the Commission’s communication: ‘Further strengthening the Rule of Law within the
Union - State of play and possible next steps’, COM/2019/163 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?

uri=CELEX%3A52019DC0163 )

3 Most recently: C-619/18, Commission v. Poland, https://eur-lex.europa.cu/legal-content/EN/TXT/?
qid=1576502243342&uri=CELEX:62018CA0619 and C-585/18, A.K. v. National Council of the Judiciary, Poland, as

well as C-624/18 and C-625/18, C.P. and D.O. v. Supreme Court, https://eur-lex.europa.eu/legal-content/
EN/TXT/?qid=1576502307446&uri=CELEX:62018CJ0585

4 COM(2018)324, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0324

5 https://www.mercosur.int/en/about-mercosur/mercosur-countries/ in Spanish: https:/www.mercosur.int/suspension-de-

venezuela-en-el-mercosur/
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1- For the terminology see, e.g. : Roderick M. Hills Jr, The Pragmatist's View of
Constitutional Implementation and Constitutional Meaning, 119 HARV. L. REV. F.
173-82 (2005) at 176.
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3- Joseph H.H. Weiler, Living in a Glass House: Europe, Democracy and the Rule of
Law, in Reinforcing Rule of Law Oversight in the European Union, Carlos Closa et

al. eds. (Robert Schuman Centre for Advanced Studies, EUI Working Paper No.
RSCAS 2014/25, March 2014) 25-29 at 29
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See most recently, Case C-404/15 & C-659/15 PPU (joined cases), Aranyosi &

Caldararu v. Generalstaatsanwaltschaft Bremen, Joined Cases [2016] (delivered 5
April 2016), paras.
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see Karl-Peter Sommermann, Herkunft und Funktionen von Verfassungsprinzipien in
de Europaischen Union, in VERFASSUNGSPRINZIPIEN IN EUROPA, CONSTITUTIONAL
PRINCIPLES IN EUROPE, PRINCIPES CONSTITUTIONNELS EN EUROPE, 15-44 (Hartmut
Bauer & Christian Calliess eds. 2008) at 23, fn. 32.

5- For a comprehensive bibliography mainly of the English-language literature on the
topic see: Petra Béard et al. An EU Mechanism on Democracy, the Rule of Law and
Fundamental Rights (CEPS Paper in Liberty and Security in Europe No. 91, 2016, at
220-31.

6- See an overview on its resolutions with regard to the situations in Hungary since 10
March 2011 in European Parliament, Resolution of 16 December 2015 on the
Situation in Hungary, (2015/2935(RSP)) P8 TA PROV(2015)0461 (16 December
2015(http://www.europarl.europa.eu/sides/getDoc.do?pubRef=//[EP//ITEXT+TA+P8-
TA-2015-0461+0+DOC+XML+VO//EN. For more details see below Third Part.

7- Council Presidency Document No. 16862/14 of 12 December 2014, Conclusions of
the Council of the EU and the Member States Meeting within the Council on
Ensuring Respect for the Rule of Law:
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf. For a
more detailed discussion see below Third Part.

8- See below, Third Part.

9- See below, Third Part.

10- See below, Third Part.

11- See below, Third Part.

12- European Citizen’s Initative, ECI(2015)000005, https://ec.europa.eu/citizens-
initiative/REQ-ECI-2015-000005/public/index.do?initiativel ang=it.

13- See references at Wake Up Europe!, A Petition Urging the EU to Stand Up for Its
Values http://www.act4democracy.eu/?lang=en.

14- For details see below, Third Part.

15- See Press Release, European Commission, Statement by First Vice-President Frans
Timmermans and Commissioner Gunther Oettinger — EP Plenary Session — Situation
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https://ec.europa.eu/citizens-initiative/REQ-ECI-2015-000005/public/index.do?initiativeLang=it
http://www.act4democracy.eu/?lang=en

in Poland (19 January 2016). http://europa.eu/rapid/press-release SPEECH-16-
114 _en.htm.

16- For more details, see below, Third Part.

17- For the importance of comparative law in finding answers to concrete legal problems
of Union law see, Vassilios Skouris, Der Einfluss des nationalen Rechts und der
Rechtsprechung der mitgliedstaatlichen Gerichte auf die Auslegung des
Europarechts, ZEITSCHRIFT FUR VERWALTUNGSGERICHTSBARKEIT, 203-
207 (2014) at 204.

18- Samuel Issacharoff, FRAGILE DEMOCRACIES: CONTESTED POWER IN THE
ERA OF CONSTITUTIONAL COURTS (2015) at IX.

19-Petra Bard et al. An EU Mechanism on Democracy, the Rule of Law and
Fundamental Rights (CEPS Paper in Liberty and Security in Europe No. 91, 2016) at
220-31:https://www.ceps.eu/publications/eu-mechanism-democracy-rule-law-and-
fundamental-rights.

20- For the terminology, see Helmut Schmitt von Sydow, Liberté, démocratie, droits
fondamentaux et Etat de droit, analyse de I’article 7 du trait¢ UE, REVUE DE
DROIT DE L’UNION EUROPEENNE, 285-328 (2001)at 178; more recently for
instance: Thomas Giegerich, Verfassungshomogenitat, Vefassungsautonomie und
Verfassungsaufsicht in der EU: Zum ,Rechtsstaatsmechanismus der Européischen
Kommission, HERAUSFORDERUNGEN AN STAAT UND VERFASSUNG,
VOLKERRECHT-EUROPARECHT-MENSCHENRECHTE, LIBER AMICORUM
FUR TORSTEN STEIN ZUM 70. GEBURTSTAG, 499-543 (Christian Calliess ed.,
2015).

21-Carlos Closa, The Protection of Democracy in Regional and International
Organizations, in THE ENFORCEMENT OF EU LAW AND VALUES:
ENSURING MEMBER STATES’ COMPLIANCE, 1 (Andrés Jakab & Dimitry
Kochenov, eds., forthcoming).

22- Mortimer Sellers, What Is the Rule of Law and Why Is It So Important?, in
DEMOCRACY AND RULE OF LAW IN THE EUROPEAN UNION, ESSAYS IN
HONOUR OF JAAP W. DE ZWAAN, 2-14 (Flora Goudappel & Hirsch Ballin, eds.,
2016) at 4; European Commission for Democracy through Law (Venice
Commission), Document CDL-AD(2016)007-e Rule of Law Checklist, adopted by
the Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016)
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)007-e.

23-This interdependency is generally recognised: Erik O Wennerstrom, THE RULE OF
LAW AND THE EUROPEAN UNION (2007) at 24 with further references to UN
documents; Ofer Raban, The Rationalization of Policy: On the Relation Between
Democracy and the Rule of Law, N.Y.U. J. LEGIS. & PUB, POL’Y (2015) at 46.

24-Frank Schorkopf, Wertesicherung in der Europdischen Union. Prédvention,
Quarantane und Aufsicht als Bausteine eines Rechts der Verfassungskrise?,
EUROPARECHT 147-63 (2016) at 158; see also the First Vice-President of the
European Commission Frans Timmermans in 2014 in his replies to the Questions
from the Committee on Legal Affairs, Reply to Question 5, Frans Timmermans,
Answers to The European Parliament, Better Regulation, Inter-Institutional Relations,
the Rule of Law and the Charter of Fundamental Rights:(2014:
http://ec.europa.eu/commission/sites/cwt/files/commissioner_ep_hearings/2014-ep-
hearings-reply-timmermans_en.pdf.

25-Enrique Hernandez, Europeans Views on Democracy, in HOW EUROPEANS
VIEW AND EVALUATE DEMOCRACY, 43-63 (Monica Ferrin & Hanspeter
Kriesi eds. 2016) at 57.
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27- See below Third Part.

28- See below Third Part.

29- Opinion 2/13, Avis rendu en vertu de l'article 218, paragraphe 11, TFUE), (Full Court)
[2014] (delivered 18 December 2014) at paras. 163 & 165.

30- See, for example, Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v. Ministry
of Health (CILFT) [1982] E.C.R. 03415 at para. 20.

31- Case C-429/14, Air Baltic Corporation AS v. Lietuvos Respublikos specialiyjy tyrimy
tarnyba (Air Baltic) [2016] (delivered 17 February 2016), para. 38 and Case C-498/13,
Agrooikosystimata EPE v. Ypourgos Oikonomias kai Oikonomikon & Others
(Agrooikosystimata EPE) [2015] (delivered 5 February 2015) at paras. 33-35 referring
to the different language versions.

32-Case C 157/14, Société Neptune Distribution v. Ministre de I'Economie et des
Finances (Neptune Distribution SNC [2015] (delivered 17 December 2015) at para.
49; Case C 498/13, Agrooikosystimata EPE v. Ypourgos Oikonomias Kkai
Oikonomikon & Others (Agrooikosystimata EPE) [2015], at paras. 33-35 and Case
C-429/14, Air Baltic Corporation AS v. Lietuvos Respublikos specialiyjy tyrimy
tarnyba (Air Baltic) [2016] (delivered 17 February 2016) at para. 38.

33- Case C-429/14, Air Baltic Corporation AS v. Lietuvos Respublikos specialiyjy tyrimy
tarnyba (Air Baltic) [2016] (delivered 17 February 2016) at para. 38. and Case
C-498/13, Agrooikosystimata EPE v. Ypourgos Oikonomias kai Oikonomikon
& Others (Agrooikosystimata EPE) [2015] (delivered 5 February 2015) at paras. 33-
35 referring to the different language versions.
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35- Ronald Dworkin, A New Philosophy for International Law, 41 PHIL. & PuB. AFF. 2-30
(2013) at 16.

36- Ronald Dworkin, A New Philosophy for International Law, 41 PHIL. & PuB. AFF. 2-30
(2013) at 16.

37-Koen Lenaerts, The Court of Justice as the Guarantor of the Rule of Law within the
European Union, in The Contribution of International and Supranational courts to the
Rule of Law 242-264 (Geert De Baere & Jan Wouters eds., 2015) at 242.

38- David Plunkett, Legal Positivism and the Moral Aim Thesis, OXFORD J. LEGAL
STUD. 563-605 (2013) at 591.

39- Pierre-Yves Monjal, L’histoire européenne dans 1’enseignement juridique de 1’Union,
in L IDENTITE DU DROIT DE L’UNION EUROPEENNE, MELANGES EN
L’HONNEUR DE CLAUDE BLUMAN, 722-35 (Brunessen Bertrand et al. eds. 2015)
at 723.

40- Pierre-Yves Monjal, L histoire européenne dans [’enseignement juridique de [’Union,
in L’identit¢ du droit de I’Union européenne, Mélanges en 1’honneur de Claude
Bluman, 722-35 (Brunessen Bertrand et al. eds. 2015) at 734.

41- Pierre-Yves Monjal, L histoire européenne dans [’enseignement juridique de I’Union,
in L’identit¢ du droit de 1’Union européenne, Mélanges en I’honneur de Claude



Bluman, 722-35 (Brunessen Bertrand et al. eds. 2015) at 729; Alfonso Mattera,
L’Europe est née a Auschwitz. Mémoire et engagement pour ouvrir la voie de
[’espérance vers un nouvel Humanisme, Revue du March¢ Commun et de 1’Union
Européenne 637-46 (2004).

42- Alfonso Mattera, L’Europe est née a Auschwitz. Mémoire et engagement pour ouvrir

la voie de D’espérance vers un nouvel Humanisme, REVUE DU MARCHE
COMMUN ET DE L’UNION EUROPEENNE 637-46 (2004) at 639.

43- Stefan Berger, The Return of National History, in THE IMPACT OF HISTORY?

HISTORIES AT THE BEGINNING OF THE TWENTY-FIRST CENTURY 82-94
(Pedro Ramos Pinto & Bertrand Taithe eds., 2015(at 90s).

44- Jenny Wistenberg, The Struggle for European Memory—New Contributions to an

Emerging Field, 14 Comparative European Politics 376-89 (2016) at 387.

45- Michel Rosenfeld, Constitutional Identity, in The Oxford Handbook of Comparative

Constitutional Law (Michael Rosenfeld & Andras Sajo eds., 2012) at 774s.

46- Koen Lenaerts, Les Fondements constitutionnels de [’'Union européenne dans leur

rapport avec le droit international, in La Cour de Justice de ’Union européenne sous
la présidence de Vassilios Skouris (2003-2015), Liber amicorum Vassilios Skouris,
367-85, Antonio Tizzano et al. eds., 2015) at 367.

47-Utz Schliesky, Die wehrhafte Demokratie des Grundgesetzes, XIlI Handbuch des

Staatsrechts der Bundesrepublik Deutschland, 847-877 (3d ed. 2014) at 873.

48-Renaud Dehousse, The Politics of Delegation in the European Union, in

INDEPENDENCE AND LEGITIMACY IN THE INSTITUTIONAL SYSTEM OF
THE EUROPEAN UNION, 57-82 (Dominique Ritleng ed., 2016) at 58.

49- Utz Schliesky, Die wehrhafte Demokratie des Grundgesetzes, XII HANDBUCH

DES STAATSRECHTS DER BUNDESREPUBLIK DEUTSCHLAND, 847-877 (3d
ed. 2014) at 848; see also Karl Loewenstein, Militant Democracy and Fundamental
Rights, I, 31 AM. POL. SCI. REV. 417-32 (1937) at 418; see also Giuseppe
Martinico & Anna Margherita Russo, Is the European Union a Militant Democracy?
The Perspective of the Court of Justice in Zambrano and Kadi, 21 EUROPEAN
PUB. L. 659-78. (2015) at 659.

50- Koen Lenaerts, The Court of Justice as the Guarantor of the Rule of Law within the

European Union, in The Contribution of International and Supranational courts to the
Rule of Law 242-264 (Geert De Baere & Jan Wouters eds., 2015) at 243.
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See, for example, Luc Heuschling, Etat de Droit, Etude linguistique, de théorie & de
dogmatiques juridiques comparées, in Verfassungsprinzipien in Europa,
CONSTITUTIONAL PRINCIPLES IN EUROPE, PRINCIPES CONSTITUTIONNELS EN EUROPE,
103-166 (Hartmut Bauer & Christian Calliess eds. 2008) at 132-142 ; Tom Bingham,
THE RULE OF LAw (2011) at 10-33.
Claire Kilpatrick, On the Rule of Law and Economic Emergency: The Degradation
of Basic Legal Values in Europe's Bailouts, OXFORD J. OF LEGAL STuD. 325-53
(2015) at 331 et sequi distinguishes between “thick or substantive versions,
teleological versions and procedural versions” of the Rule of Law.
Koen Lenaerts, The Court of Justice as the Guarantor of the Rule of Law within the
European Union, in THE CONTRIBUTION OF INTERNATIONAL AND SUPRANATIONAL
COURTS TO THE RULE OF LAW 242-264 (Geert De Baere & Jan Wouters eds., 2015) at
243.
Koen Lenaerts, The Court of Justice as the Guarantor of the Rule of Law within the
European Union, in THE CONTRIBUTION OF INTERNATIONAL AND SUPRANATIONAL
COURTS TO THE RULE OF LAW 242-264 (Geert De Baere & Jan Wouters eds., 2015) at
242; see also Daniel Volp, Parteiverbot und wehrhafte Demokratie, NEUE
JURISTISCHE WOCHENSCHRIFT 459-64 (2016) at 463.
See also, with a comparative perspective, Albrecht Weber, EUROPAISCHE
VERFASSUNGSVERGLEICHUNG (2010) at 145 and with references to the Spanish and
to the Portuguese constitutions, atl49 and 151, to recent ‘post-communist’
constitutions at 150.
Waldemar Hummer, Ungarn erneut am Prufstand der Rechtsstaatlichkeit und
Demokratie. Wird Ungarn dieses Mal zum Anlassfall des neu konzipierten ,,Vor
Artikel 7 EUV*“-Verfahrens?, EUROPARECHT 625-641 (2015) at 630; see also Helle
Krenke & Martin Scheinin, Introduction, in JUDGES AS GUARDIANS OF
CONSTITUTIONALISM AND HUMAN RIGHTS 1-24 (Martin Scheinin et al. eds., 2016) at
5; from a political science perspective: Ted Piccone, FIVE RISING DEMOCRACIES AND
THE FATE OF THE INTERNATIONAL LIBERAL ORDER (2016) at 219 sees the Rule of
Law, democracy and the protection of human rights as a synonym for good
governance around the world.
Koen Lenaerts, The Court of Justice as the Guarantor of the Rule of Law within the
European Union, in THE CONTRIBUTION OF INTERNATIONAL AND SUPRANATIONAL
COURTS TO THE RULE OF LAW 242-64 (Geert De Baere & Jan Wouters eds., 2015) at
242.
See above, Second Part, 11.C.3.
Communication from the Commission to the European Parliament and the Council:
A New EU Framework to Strengthen the Rule of Law of 19 March 2014,
COM(2014)158, http://ec.europa.eu/justice/effective-
justice/files/com_2014 158 en.pdf.
This approach is shared by the Council who sees the Rule of Law as a pre-condition
fo rth eprotection of fundamental rights, see Council Presidency Document No.
16862/14 of 12 December 2014, Conclusions of the Council of the EU and the
Member States Meeting within the Council on Ensuring Respect for the Rule of Law,
at para 8 http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf;
on the international level it is seen as a commitment to the content of the rules
regarding inter alia the distribution of power, and liability, Wojciech Sadurski,



http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf

Supranational Public Reason: On Legitimacy of Supranational Norm-Producing
Authorities, 4 GLOBAL CONSTITUTIONALISM 396-427 (2015) at 395.

394- For details see below in the third part of this report.

395- Dimitry Kochenov & Laurent Pech, Monitoring and Enforcement of the Rule of Law
in the EU: Rhetoric and Reality, 11 EUROPEAN CONST. L. REV. (2015) at 514, 522;
Luc Heuschling, Etat de Droit, Etude linguistique, de théorie & de dogmatiques
juridiques comparées, in Verfassungsprinzipien in Europa, CONSTITUTIONAL
PRINCIPLES IN EUROPE, PRINCIPES CONSTITUTIONNELS EN EUROPE, 103-66 (Hartmut
Bauer & Christian Calliess eds. 2008) at 109-10.

396- European Commission for Democracy through Law (Venice Commission),
Document CDL-AD(2011)003rev-e, Report on the rule of law - Adopted by the
Venice Commission at its 86th plenary session (Venice, 25-26 March 2011)
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e.

397- European Commission for Democracy through Law (Venice Commission),
Document CDL-AD(2016)007-e Rule of Law Checklist, adopted by the Venice
Commission at its 106th Plenary Session (Venice, 11-12 March 2016)
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)007-e.

398- Dimitry Kochenov & Laurent Pech, Monitoring and Enforcement of the Rule of Law
in the EU: Rhetoric and Reality, 11 EUROPEAN CONST. L. REV. (2015) at 523.

399- Communication from the Commission to the European Parliament and the Council:
A New EU Framework to Strengthen the Rule of Law of 19 March 2014,
COM(2014)158,  Annex l, at 1  http://ec.europa.eu/justice/effective-
justice/files/com_2014 158 en.pdf.

400- See, most recently, Case C-260/14 & C-261/14 (joined cases) Neamt & Bacau v.
Ministerul Dezvoltarii Regionale si Administratiei Publice [2016] (delivered 26 May
2016) at paras. 53 et sequi.

401- See Helmut Schmitt von Sydow, Liberté, démocratie, droits fondamentaux et Etat de
droit, analyse de I’article 7 du traité UE, REVUE DE DROIT DE L’UNION EUROPEENNE,
285-328 (2001) at 295.

402- Eva-Maria Poptcheva, Member States and the Rule of Law, Dealing with a Breach of
EU Values, European Parliament Briefing, March 2015, PE 554.167.

403- Helmut Schmitt von Sydow, Liberté, démocratie, droits fondamentaux et Etat de
droit, analyse de ’article 7 du traité UE, REVUE DE DROIT DE L’UNION EUROPEENNE,
285-328 (2001) at 296 with more examples.

404- Case T-429/05, Artegodan GmbH v. European Commission, [2010] E.C.R 11-00491
(delivered 3 March 2010) at paras. 52-55.

405- Case T-333/10, Animal Trading Company (ATC) BV and Others v European
Commission [2013] (delivered 16 September 2013) at paras. 62 & 63.

406- Case T-333/10, Animal Trading Company (ATC) BV and Others v European
Commission [2013] (delivered 16 September 2013) at para. 64; in paras. 84ss, the
General court underlines the importance of respecting the guarantees of
administrative procedure in coming to an impartial decision in such cases.

407- Helmut Schmitt von Sydow, Liberté, démocratie, droits fondamentaux et Etat de
droit, analyse de I’article 7 du traité UE, REVUE DE DROIT DE L’UNION EUROPEENNE,
285-328 (2001) at 299.

408- Eduardo Virgala Foruria, La coaccion estatal del Articulo 155 de la constitucion,
REVISTA ESPANOLA DE DERECHO CONSTITUCIONAL 55-110 (2005) at 93.

409- Case C-494/01, European Commission v. Ireland [2005] E.C.R. 1-3331 (delivered 26
April 2005).
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410- Case C-494/01, European Commission v. Ireland [2005] E.C.R. 1-3331 (delivered 26
April 2005) at paras. 16 ss.

411- Case C-494/01, European Commission v. Ireland [2005] E.C.R. 1-3331 (delivered 26
April 2005) at para. 28.

412- Case C-494/01, Opinion of Advocate General Geelhoed, European Commission v.
Ireland [2014] E.C.R. 1-3338 at paras. 43-48.

413- Case C-135/05, European Commission v. Italy [2007] E.C.R. 1-03475 at paras. 20-
22.

414- Case C-441/02, European Commission v. Germany [2006] E.C.R. 1-03449 (delivered
27 April 2006) at paras. 48-50 and Case C-150/07, European Commission V.
Portugal [2009] E.C.R. 1-00007 (delivered 22 January 2009) at paras. 65-66, 68.

415- Christiaan Timmermans, How to Define the European Union, in DEMOCRACY AND
RULE OoF LAW IN THE EUROPEAN UNION, ESSAYS IN HONOUR OF JAAP W. DE ZWAAN,
81-90 (Flora Goudappel & Hirsch Ballin, eds., 2016) at 86.

416- This term is used by Kaarlo Tuori, EUROPEAN CONSTITUTIONALISM, (2015) at 214.

417- The origin of this term goes back to an article Karl Loewenstein, Militant Democracy
and Fundamental Rights, I, 31 AM. PoL. ScI. REv. 417-432 (1937) at 418.

418- Jan-Werner Muller, Should the EU Protect Democracy and the Rule of Law Inside
Member States?, 21 EUROPEAN L. J. 141-60 (2015) at145s at 144; Ingolf Pernice,
Multilevel constitutionalism and the crisis of democracy in Europe, 11 EUROPEAN
CONST. L. REV. 541-62 (2015) at 550.

419- Wojciech Sadurski, Supranational Public Reason: On Legitimacy of Supranational
Norm-Producing Authorities, 4 GLOBAL CONSTITUTIONALISM 396-427 (2015) at 419.

420- See, in the context of the financial crisis, also Michael Rodi, Machtverschiebungen in
der Europdischen Union im Rahmen der Finanzkrise und Fragen der demokratischen
Legitimation, JURISTENZEITUNG 737-44 (2015) at 744.

421- See the speech by Carlo Schmid, ,,Was heilit eigentlich: Grundgesetz?*“ German
Parliamentary Council-the Constitutional Assembly (8 September 1948),
https://www3.spd.de/linkableblob/5652/data/rede carlo_schmid.pdf.
recalling the fundamental importance of this position and comparing it with the
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