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Abstract

This study, commissioned by the European Parliament’s Policy
Department for Citizens’ Rights and Constitutional Affairs at the
request of the LIBE Committee, assesses the operation and
impact of the Schengen evaluation and monitoring mechanism
in its first multiannual programme (2014-19), with the aim of
identifying  what has worked well and developing
recommendations to strengthen it. The past decade has
presented multiple controversies involving the governments of
Schengen states as well as EU institutions, leading to a persistent
state of apparent crisis. The ongoing “Schengen cisis” is rooted
in politi@l changes and in structural shortcomings of the
Schengen regime. Despite these obstacles, the resilience of the
Schengen system should not be underestimated.
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EXECUTIVE SUMMARY

One of the biggest achievements of European Union (EU) integration — and one that s highly valued
by EU citizens —is free movement within the Schengen area. Thelifting of internal borders, however,
requires that Member States rigorously implement accompanying measures in the areas of
external borders, internal borders, return, visas, the Schengen Information System (SIS), police
cooperation, data protection, the use of firearms and cooperation in the area of justice — thematic
policy areas referred to jointly as the “Schengenacquis”.

Differently from other policy areas where the European Commissionactsas the guardian of the treaties,
the Schengen acquis is evaluated via a joint effort of the Commission and Member States, with
important roles also taken by the Council, EU agencies, European Parliament and national
parliaments. This less-common approach is due to the origin of theSchengensystem, which was born
in an intergovernmental setting. This pre-existing intergovernmental approach is maintained in the
current Schengen evaluation mechanism, the Schengen monitoring and evaluation mechanism
(SEMM), which was established in October 2013 by Regulation 1053/2013/EU.

The first 5-year multiannual programme ran from 2014-19. In accordance with the Schengen
Evaluation Mechanism Regulation, the Commission is to presentits evaluation of the first multiannual
cycle (this is expected in the last quarterof 2020). In the meantime, towards the end of 2019 the Finnish
presidency presented a first assessment of the SEMM, which contained a number of findings. The
present processassessment hasbeen conducted bya consortiumwhose membersare nottasked with
conducting evaluations under the SEMM, representing thus an outsider view. The fact that public
access to SEMM documents is very limited hasimplications on the depth of analysis of some aspects of
the mechanism; however, this studyis strongly informed by interviews with key stakeholders involved
in the SEMM in different capacities.

The evaluation mechanism

The Commission drives the planning of evaluation programmes, which are strongly informed by risk
analyses conducted by Frontex, Europol, the Fundamental Rights Agency and eu-LISAand undertaken
in cooperation with Member States. Experts from the Commission and Member States, as well as EU
agencies in an observer role, conduct on-site evaluation missions which are either announced or
unannounced. The missions are organised to cover one policy area in one country at a time. An
exception to this is the option to conduct a thematic evaluation, which covers one policy area
looking across all Member States. The Commission adopts the evaluation report in comitology
procedure and proposes recommendations for adoption by the Council. The Council-adopted
recommendations are shared with the evaluated country, the European Parliament and the national
parliament. The evaluatedstaterespondsto these recommendationswith an action plan, which upon
adoption is monitored regularly by the European Commission until all recommendations have been
implemented.

Strengths and weaknesses of the current approach

Overall, the current SEMM constitutes a significant improvement in the evaluation of the
Schengen acquis from the previous evaluation system. Areas of enhancement that were
highlighted in stakeholder interviews were: increased effectiveness due to the European
Commission’s coordination role; more concise and higher-quality evaluation reports; and the
inclusion of external observers from agencies such as the European Borderand Coast Guard Agency
(Frontex), European Union Agency for the Operational Management of Large-Scale IT Systems in the
Area of Freedom, Security and Justice (eu-LISA), European Union Agency for Law Enforcement
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Cooperation (Europol) and Fundamental Rights Agency (FRA) in evaluation teams. Additionally, the
recently established Schengen Evaluation unit within the Commission may contribute to a more
consistent evaluation practice.

Despite this progress, the SEMM was shown to be more advanced in some areas (e.g. external
borders and return) than in others (e.g. police cooperation, visas and data protection). These
inconsistencies reflect differences in the availability of Member State experts and the provision of
training for evaluators, particularly on visas and data protection. Additionally, while risk analysis is an
important tool forannual planning, itis less developed in thematicareassuch as visa policies.

Peer evaluation, which under the SEMM consists of an evaluation by experts appointed by Member
States in a process coordinated by the European Commission, is a defining feature of the mechanism.
It remains a high priority for Member States and ensures that the evaluation is conducted by
practitioners — in addition to having the added value of promoting an exchange of (good) practise
across Member States. The strong involvement of Member States is also seen as a way of building
mutual trust, which is a key precondition for the functioning of the Schengen system. There are obvious
drawbacks of a peer-review system, such as the potential conflict of interest in suggesting experts to
assess other Member States’ compliance with Schengen; the impact on the rigour with which
complianceis assessed; and the potential constraintsin pointing out shortcomings.

None ofthe stakeholdersinterviewedraised significantconcerns regarding transparency or criticised
the opaque nature of the process; they rather showed understanding due to the sensitivity of some
information. However, the fact that thereis little transparency in key stages of the development of the
evaluation report and development of recommendations contributes to the assessment that the SEMM
overallhas taken a “tolerant” rather than “naming and shaming” approach to supporting compliance
with the Schengen acquis.

The SEMM was found to provide a snapshot-style evaluation of a specific Schengen policy areain a
particular country at a certain point in time. Furthermore, the thematic separation of evaluation
visits without a valid instrument to horizontally compile and analyse the various thematic
strands_prevents making more general statements on overall Schengen compliance across the
different policy areas in a Member State. Balancing the at-times orchestrated nature of the
announced visits with what would constitute a more representative reflection of the state of
Schengen implementation in a country is a challenge throughout the SEMM, but particularly evident
in the case of compliance with fundamentalrights obligations. Evidence of push-backs and collective
expulsions in violation of the principle of non-refoulement may be well documented but will never be
witnessed during on-site visits, whetherannounced or unannounced.

A key challenge for the effectiveness of the SEMM is its long duration. On average, it took 11
months from the completion of an evaluation visit to the Council’s adoption of recommendations to
address deficiencies. This is by far the lengthiest period in the process. Another challenge concerns the
rapid pace of migratory developments and ensuing changes in the Schengen acquis, compared to
which the cumbersomenature of the SEMM limits its responsiveness.

The SEMM's first multiannual programme

In thefirst 5-year evaluationcycle, all Member States were evaluated, largely in line with the multi-
year plan. The study identified a total of 199 evaluations during the 2014-19 cycle. The majority of
evaluations (164 out of 199, 82%) involved announced visits. Unannounced visitsaccountfor 13% (27)
of performed evaluations, while 8 evaluations were conducted in the context of revisits (4%). Most
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evaluators interviewed for the study found that unannounced visits allow for more accurate
assessment of the real performance of the Member State in question.

The number of evaluations per country was found to reflect the status of the particular country
regarding membership to and the scope of applying the Schengen acquis. While countries that do
not fully apply the Schengen acquis, like Cyprus, Ireland or the United Kingdom, received fewer
evaluations, the majority of countries saw between 6 and9 evaluations, although France was subjected
to 12 evaluations. Croatia received particular attention, with 10 evaluationsandrevisits due to its status
as a Schengen candidate EU Member State. The dataon and the balance of the evaluationsindicate an
overallwell-planned and managed implementation of the SEMM in its initial cycle.

There were six cases of serious deficiencies identified by Schengen evaluations during the first
multiannual programme. However, there is no clear and public definition of what constitutes a
serious deficiency. Moreover, serious deficiencies do not necessarily result in a faster adoption of

recommendations; times varied between 3 months (Greece, 2015, external borders) and 27 months
(UK, 2017, SIS).

While interviewees pointed out that the SEMM is not an appropriate tool to evaluate the overall
fundamentalrights compliance of EU Member States, the fact that fundamentalrights should feature
in SEMM evaluations was not contested.

More broadly, the SEMM currently does not function as an instrument to extract broader
conclusions on the state of Schengen in the evaluated Member States or acrossthe Member States.
SEMM findings do not lead to a discussion of the overall functioning of the Schengen system or areas

for reform at the political level, which was viewed as a missed opportunity. During the current
evaluation period, no ministerial-level discussion on evaluation visitsand findings took place.

Schengen and its “crisis”

Looking more broadly at the functioning of the Schengen area, the past decade has presented
multiple controversies involving the governments of Schengen states as well as EU institutions,
leading to a persistent state of apparent crisis. The ongoing “Schengen crisis” is not a mere result of
the 2015 “migration crisis” - it is rather rooted in political changes and in structural shortcomings
of the Schengen regime. Despite these obstacles, the resilience of the Schengen system should
not be underestimated. At the same time, constantlyreferring to the currentchallenges of Schengen
asa crisis is potentially problematic, as it can fuel further politicisation of the issue.

Over the past decade, leaders have used the (pre-Covid-19) reintroduction of internal border controls
to gain political capitalamong the electorate of the populistradical right. Calculationshave also been
based on political elites' perceptions of citizen's discontent with migrationand mobility. However, the
perception among political elites about publicconcernslinked to border controlis partly
misconstrued: Political attitudes towards the EU or immigration have remained relatively stable
and the Schengen crisis did not reinforce the link between the rejection of immigrants and
rejection of the EU. Identity concerns constitute one of the most important predictors

regarding citizens' attitudes towards the reintroduction of border controls.

The current maintenance of internal border controls within the Schengen areais perceived by those
Member States upholdingthem as a measure to prevent future migration (this studydoes notlook at
theimpact of COVID-19 on Schengen). Member States understand that usinginternal border controls
as a means of preventing migrant arrivals goesagainst the Schengen acquis. The economic effects
of internal Schengen border controls must be taken seriously and highlighting them might be
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also a way to open up further avenues for solidarity and cooperation among Schengen Member
States.

Conclusions

Assessing the main findingsand results of the SEMMis challenging due tothe lack of publicly available
evaluation reports. Thisalso influences the way in which the overallimpact of the SEMM in contributing

to compliance with the Schengen acquis can be assessed. What can be said is that the extent to and
ways in which SEMM has contributed to change in the application of the Schengen acquis in
Member State differs. Remedial actions to address deficiencies have been undertaken as part of
Member States’ preparations for SEMM visits, during the process of developing and adopting the
evaluation report and as part of the implementation of the action plan. EU funding (e.g. the Internal
Security Fund) can make an important contribution to the implementation of the SEMM
recommendations.

While the SEMM has performed well in its initial 5-year cycle, it has not yet managed to realise
its full potential. Lengthy processes for adopting recommendations, especially concerning in
cases of serious deficiencies, as well as an acquis that is scattered across various legal acts and
compilations of reccommendations and best practices are not helpful to creating mutual trust in
the Schengen area - which, in turn, is the core purpose of the SEMM. And, although the adoption
of the SEMM was accompanied by an expectation that this would increase its political impact, the
mechanism remained rather technical and has not sufficiently managed to involve the political,
decision-making level.

Recommendations
With a new 5-year cycle now upon us, recommendationsfor the European Parliament include:

¢ Adopting targeted legislative changes to improve the effectiveness of the SEMM. This
includes considering the possibility of introducing a definition of “serious deficiencies” in
Article 2 of the SEMM Regulation, retaining enough flexibility to cover the range of possible
scenarios. Article 10 of the SEMM Regulation could be amended to provide the Commission
with the possibility of building a pool of evaluation experts that could be used if Member
States do not designate appropriate or a sufficient number of experts for a mission.
Additionally, specifying the meaning, scope and purpose of thematic evaluations can help
ensure that this tool is used appropriately and to its full potential. In particular, additional
provisions should specify that thematic evaluations can be programmed by the Commission
acting out of its own initiative or acting upon a request from the Council or European
Parliament.

e Making procedural changes to increase the effectiveness of the mechanism. A key
recommendation in this regard is building more flexibility into the annual programme to
allow the Commission to adapt it to respond to developments as they arise. Along with this
ability, increasing the number of unannounced visits and thematic evaluations can help to
ensure that the SEMM effectively evaluates and monitorsthe implementation of the Schengen
acquis. Introducing deadlines for the Commission-led phase of SEMM evaluations can
shortentheoverall process and speed up the implementation of actions to addressidentified
deficiencies, thus having the added benefit of increasing trust in the mechanism. Developing
a prioritised procedure that would apply when evaluation missions detect serious
deficiencies can push Member States address themas soon as possible. Lastly, widening the
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scope of evidence that is permitted and considered in preparation and during evaluations
could help stakeholders get a more accurate picture of the actual situation.

e Strengthening consistency across thematic areas to improve the internal coherence of
the SEMM. The European Parliament can suggest that the European Commission set up a
visa service that evaluates the risks of Member State visa practices, following the modelin
other Schengen policy areas. Additionally, evaluating fundamental rights across all
Schengen policy fields with the support of FRA and tother reputable sources would enable
the SEMMto more effectively assess this cross-cutting issue. Offering more frequent training
will ensure that newand existing experts are well prepared to conduct evaluations, including
by staying up-to-date with developments in a continuously evolving field. Meanwhile,
regularly updating best practice compilations and making them easily accessible will
enable evaluators to effectively use these tools when developingrecommendations.

¢ Allowingforthe drawing of broader conclusions from SEMM evaluations that can benefit
the Schengen area more broadly. This can be done by introducing instruments in the SEMM
thatallow it to 1) provide a national Schengen fitness check covering all Schengen policy
fields within a Member State and 2) facilitate the analysis of individual evaluations to
generate structural and horizontal strengths and weaknesses of Schengen across
Member States.
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1. INTRODUCTION

The Schengen area of free movement - the largestarea of free movementin the world —is considered
one of the greatest achievements of the European integration process. European citizens highly value
theability to travel within it withoutbeing subject to border controls,” while the European Commission
considers Schengen one of the main European Union (EU) mechanisms supportingthe internal market
and the freedoms and prosperity of European citizens.? The Schengen Evaluation and Monitoring
Mechanism (SEMM), which was created to verify that the Schengen acquis is properly implemented, is
important to ensuring the trustamong Member Statesthat is fundamental for the removal of internal
borders.?

This study, commissioned by the European Parliament’s Policy Department for Citizens’ Rights and
Constitutional Affairs at the request of the LIBE Committee, assesses the operation and impact of the
SEMM in its first multiannual programme (2014-19), with the aim of identifying what has worked well
and developing recommendations to further strengthen the SEMM going forward. After providing
background onthe Schengen system and major controversies and challenges, the analysis is divided
into three main parts. The first looks at the SEMM itself, in policy and in practice. The second then
focuses on the outcomes of Schengen evaluations and their impact on the implementation of the
Schengen acquis. Lastly, the third partlooks more broadly atthe functioning of the Schengen area. The
report concludes with a synthesis of the key findings in each of these three areas, with
recommendations put forthfor strengthening the Schengensystem.

1.1. Background

Following the 1985 Schengen Agreement and the 1990 Convention implementing the Schengen
Agreement (CISA), which entered into force in 1995, the Schengen area has experienced a number of
controversies — however, it hasalso operated continuously since then. The Agreement and Convention
established the goal of setting up anareawithout internal border control between the signatory states.
The CISA details the measures to be adopted by Schengen states in order to “compensate” for
the removal of border controls in the field of police and judicial cooperation, external border
controls, visas and the establishment of the Schengen Information System (SIS). Taken together,
these measures constitute the “Schengen system” of rules and procedures for the functioning of the
area without internal bordercontrols. There are currently 26 Schengenstates (see Figure 1), 22 of which
are EU Member States (with the exception of Bulgaria, Croatia, Cyprus, Ireland and Romania) and four
of which are European Free Trade Area (EFTA) countries (Iceland, Liechtenstein, Norway and
Switzerland). Five EU Member States (Ireland thatstill maintains opt-outsandBulgaria, Croatia, Cyprus,
Romania) are not (yet) Schengen States.

! European Commission (2020a)
2 European Commission Communication: Back to Schengen - A Roadmap. Brussels, COM(2016) 120, p2

* Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring mechanism to verify the application of
the Schengen acquis and repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing Committee on the
evaluation and implementation of Schengen
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Figure 1: Schengen states

[l EU/Schengen countries
Non-EU/Schengen countries

. EU/non-Schengen countries

Source: Authors presentation.

The Schengen system was originally established outside of the EU’s legal order and institutional
arrangements; it was brought into EU law with the entry into force of the Amsterdam Treatyon 1 May
1999. The Schengen Agreement, CISA and most of the rules adopted by the Schengen executive
committee were defined as the “Schengen acquis” by Council Decision 1999/435/EC of 20 May
1999 and subsequently published in the Official Journal of the European Communities.’ Since then,
most Schengen provisions have been replaced or built upon by EU legislation. Key examples
include the Schengen Borders Code (SBC) that replaces CISA Articles 2-8, originally adopted in 2006;°
the Community Code on Visas that replaces CISA Articles 9-17 and incorporates elements from the
Schengen Common ConsularInstructions, adopted in 20097; and the SIS Il Regulation establishing the
second-generation Schengen Information System and replacing the provisions of CISA Title IV,
originally adopted in 2006.%

* Council of the EU (1999) Council Decision 1999/435/EC of 20 May 1999 concerning the definition of the Schengen acquis for the purpose of
determining, in conformity with the relevant provisions of the Treaty establishing the European Community and the Treaty on European
Union, the legal basis for each of the provisions and decisions which constitute the acquis, 0J 1999 L176/1

* Council of the EU (2000) The Schengen acquis as referred to in Article 1(2) of Council Decision 1999/435/EC of 20 May 1999, OJ 2000 L239/1

6 Regulation (EC) No 562/2006 (Schengen Borders Code) was recently codified by Regulation (EU) 2016/399 of the European Parliament and
of the Council of 9 March 2016 on a Union Code on the rules governing the movement of persons across borders (Schengen Borders Code)
(codification), OJ 2016 L77/1

7 Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July 2009 establishing a Community Code on Visas (Visa
Code), 0J 2009 L243/1

8 The original SIS Il Regulation and Council Decision 2007/533/JHA on the establishment and use of SIS Il in the field of police and judicial
cooperation have since been repealed by the following: Regulation (EU) 2018/1861 of the European Parliament and of the Council of 28
November 2018 on the establishment, operation and use of the Schengen Information System (SIS) in the field of border checks, and
amending the Convention implementing the Schengen Agreement, and amending and repealing Regulation (EC) No 1987/2006, OJ 2018
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1.2. Schengen controversiesand crises

Over the last decade, the functioning of the Schengen area has been disrupted by multiple
controversies involving the governments of Schengen states as well as EU institutions, leading to a
persistent state of apparentcrisis. Disputes over the application of Schengen rules are arguably as old
as the Schengen system itself,® but because the latest controversies have involved decisions by
multiple governmentsto unilaterally reintroduce controls atthe area’s internal borders, they appear to
have put into question the very principle upon which Schengen is based. The possibility of
reintroducing checks at internal borderson a temporary basis, indeed, was foreseen fromthe onset of
the Schengen system. Article 2 of the Schengen Agreement indicatesthat

“where public policy or national security so require a Contracting Party may, after
consulting the other Contracting Parties, decide that fora limited period national border
checks appropriate to the situation shall be carried out at internal borders. If public
policy or national security require immediate action, the Contracting Party concerned
shalltake the necessary measuresand at the earliestopportunity shallinform the other
Contracting Parties thereof.”"°

The original SBC Regulation foresaw that, in exceptional circumstances, internal border checks could
be reinstated for up to 2 years." Over the years, internal border controls were reintroduced by
Schengen statesdue to public policy and publicorder concernsarisingfrom major sporting events, for
instance Portugaland Austria during the European Football Championships of 2004 and 2008.

In2011, Italy witnessed increased numbers of arrivals of migrants from North Africa due to political and
social instability in the region. When Italy issued residence permits for these newly arrived migrants,
allowing them to travel to other Schengen States, France re-established border controls at its border
with Italy. This decision was supported by those states that tend to argue for more state sovereignty,
while it was highly criticised by other actors, such as the EU Commission, which argued that the arrival
of migrants to Italy did not qualify as “emergency” under Article 2 of the abovementioned SBC. The
European Parliament took the same position in its Schengen resolution from April 2019." It was also
argued that the temporary suspension of the Agreement in a way threatened EU cohesiveness and the
integration process and actionshould be taken to revise the Schengen Agreement.”

Aspikein arrivalsin 2015-16 led several Member States to reintroduce internal border controls, which
were often subsequently prolonged. These countries included Austria, Germany, France, Denmark,
Sweden and Norway. Additionally, Hungary closed its borders with Serbia and Croatia (neither are

L312/14; Regulation (EU) 2018/1861 of the European Parliament and of the Council of 28 November 2018 on the establishment, operation
and use of the Schengen Information System (SIS) in the field of police cooperation and judicial cooperation in criminal matters, amending
and repealing Council Decision 2007/533/JHA, and repealing Regulation (EC) No 1986/2006 of the European Parliament and of the Council
and Commission Decision 2010/261/EU, OJ 2018 L312/56

?Guiraudon, V (2011), p 773-84

“The Schengen acquis - Convention implementing the Schengen Agreement of 14 June 1985 between the Governments of the States of the
Benelux Economic Union, the Federal Republic of Germany and the French Republic on the gradual abolition of checks at their common
borders, Article 2

" Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006, Article 26

12 European Parliament legislative resolution of 4 April 2019 on the proposal for a regulation of the European Parliament and of the Council
amending Regulation (EU) 2016/399 as regards the rules applicable to the temporary reintroduction of border control at internal borders
(COM(2017)0571 — C8-0326/2017 - 2017/0245(COD))

3 McClure, L (2011), p327
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Member States of the Schengen Agreement) and Slovenia (Member of the Schengen Agreement)."
The argument for these restrictions was that the movement of asylum seekers within the Schengen
area of free movement threatens the public order and security of Member States. Furthermore,
repeated terrorist attacks motivated Member States to re-impose border controls and prolong the
suspension of Schengenregulations. The Commissiontook key stepsto remedy the suspension of the
Schengen Regulations, such as the Back to Schengen Roadmap™ and the Communication on
preserving and strengthening Schengen.’® As these events illustrate, Member States reverted to
national solutions and opted largely for non-compliance with EU policies. At the same time,
demands for disintegration regarding common asylum and migration policies grew more vocal."” In
this context, a key challenge has been the framing of a common policy on asylum, immigration
and external border control that is based on solidarity among Member States and at the same
time is fair to third-country nationals (TCNs).'®

The internal Schengen borders have been reinstated yet again in 2020 in light of the global Covid-19
pandemic. It has been argued that, due to the rapid spread of the virus and its significant threat to
public health, countries face an “emergency” situation that calls for the reintroduction of internal
border checks."” Because the majority of Member States reintroduced their border controls in situations
which arguably required immediate action, they did not notify the Commission before doing so. This
is yet another instance where, in a time of crisis, Member States devise national solutions rather than
focusing oninternational cooperation.

These examples of countries reintroducing internal border controls inside the Schengen area have
fuelled debates in the political arena about the efficiency of the Schengen Agreement, the role and
rights of Member Statesand the flaws of the agreement, demonstrating that the current system should
be re-evaluated. This includes an assessment of the SEMM as it stands today in practice, on which this
reportfocuses.

1.3. Methodology

Schengen has generated lively debatesamongrelevantstakeholders and the wider public; there is thus
a range of sources commenting on the Schengen crisis and its broaderimpact onthe EU as a whole.
But while this is true for the overall Schengen governance regime, less attention has been paid
specifically to the SEMM, where much of the pertinent information is less accessible or not publicly
available. To get an accurate picture of the SEMM’s functioning, this report uses a combination of
written sources, including EU legislation, official reports and academic and policy analyses, in addition
toinformation from virtual and telephone semi-structured qualitative interviews (see Annexll) with a
range of key stakeholders including both evaluators and evaluated countries. Overall, 19 qualitative
interviews were conducted with a total of 25 interviewees from 17 organisations. One interviewee
provided information in writing.

These interviewees provided their insights on the SEMM'’s relevance, impact and output quality, and
included officials from the European Commission, Member States, as well as EU agencies involved in
the process, includingthe EuropeanBorderand Coast Guard Agency (Frontex) and the European Union
Agency for Fundamental Rights (FRA) (see Annex | for a complete list). Additionally, internal experts

“BBC (2016)

15 European Commission COM(2016) 120.
'8 European Commission C(2017) 7000

7 Borzel, T & Risse, T (2017)

1 European Commission C(2017) 7000, p2
'* European Commission (n.d.)
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from the International Centre for Migration Policy Development (ICMPD), European Council on
Refugees and Exiles (ECRE) and Migration Policy Centre (MPC) provided feedback on key findings and
recommendations. Using multiple sources and types of data allowed for a triangulation across data
sources and a validation of key themes and trends to ensure a strong basis for developing evidence-
informed recommendationsto strengthen the SEMM.

To get a broad and comprehensive view of the SEMM'’s functioning in the time available, the
interviewees were identified from as many different countries as possible, ultimately covering the

following: Austria, the Czech Republic, Finland, Germany, Italy, Norway, Poland and Sweden.
These Member States encompassbothinternaland external bordersand EU and non-EU countries, and
represent differences in terms of their exposure to migration trends and capacities to respond. They
also possess different visions and interests when it comes to cooperation on asylum and migration.
Meanwhile, interviewees from intergovernmental agencies offered a broader, comparative viewpoint
to complement these national perspectives.

While not purporting to be a formal evaluation, this paper uses modified evaluation criteria from the
Organisation for Economic Co-operation and Development,® looking specifically at the relevance,
coherence, effectiveness, efficiency and impact of the SEMM, in addition to its transparency.

The 2020 COVID-19 pandemic was explicitly not subject to detailed analysis in this report, as this is the
focus ofanother European Parliament study.?'

1.3.1. Limitations

As mentioned, this reportdoes not constitute a formal evaluation (i.e. it does not focus on outcomes),
it is rather an assessment of the ways in which the SEMM has been seen to function more and less
effectively by those involved in the process. As such, it relies on qualitativedata. While effort was made
to include a broad sample of stakeholders to interview for this study, time constraints limited their
availability to participate.

1.3.2. Research questions

The questionnaire included primary research questions for all interviewees as well as secondary
questions related to each of the three areas of the analysis (the full questionnaire can be found in
Annex Il). The main research questions focused on the following lines of inquiry:

1. How well has the SEMM performed?
2. Whatarethe SEMM’s primary deficiencies and shortcomings?

3. How has the SEMM affected Member State alignment and compliance with the Schengen
acquis?

4. How can the SEMM be improved to more efficiently, effectively and transparently assess
Member State application and compliance with the Schengen acquis?

5. Whatare possible future steps to strengthenthe Schengensystem?

Findings from the review and conversationsare laid out in the following sections.

2 OECD (n.d.)
21 See Carrera & Luk (2020)
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2. THESCHENGEN EVALUATION AND MONITORING MECHANISM

KEY FINDINGS

e This review of the first 5-year cycle of the SEMM showed significant improvements in
the evaluation of the Schengen acquis compared to the previous evaluationsystem.

e Thesystem of peer-to-peer evaluation steered by the Commissionis praised by both
Member State evaluatorsand evaluated Member States.

e Similarities between the SEMM and Frontex’s vulnerability assessments have led to
synergies but also duplication.

e In the area of external borders, a well-established system of risk analysis allows for
targeted evaluations; such a system is missing in other areas such as visas and could be
expandedintheSIS.

¢ Non-binding best practice catalogues are used in various fields as benchmarks for
evaluations. Although non-binding, they become compulsory for evaluated states
through the SEMM recommendations, which is seen as problematic as those practices are
not rootedin law.

e The SEMM helps Member States to address national shortcomings, even if they are
not national priorities, and may also give Member States access to additional (EU/MS)
resources to addressthem.

e In some Schengen policy areas there is a lack of national experts for evaluation
missions. The training of evaluators is well established in the area of external borders,
but less so in other areas of the SEMM; as a result, it is difficult to identify appropriate
experts to evaluate some themes.

e The SEMM is not used to its full potential, as it provides a snapshot-style evaluation of
specific Schengen policy area(s) in a particular country but does not provide the
instruments to extract from those findings Schengen-wide conclusions of a more
strategicnature.

2.1. Thelegal framework

The incorporation of the Schengen system into the EU framework in 1999 formally putan end to the
Schengen area’s intergovernmental governance structure. The Council took over the role of the
Executive Committee and integrated the Standing Committee into the Council Working Party for
Schengen Matters,now called the SCHEVAL Working Party. The evaluation systemalmost immediately
faced a significant challenge with the EU accession of ten new countries in 2004 (the Czech Repubilic,
Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia) and their respective
Schengen evaluation processes between 2005 and 2007. In 2006 alone, 58 evaluation missions were
conducted.?

This intensive evaluation period generated significant practical experience, which was compiled and
formed one of the sources informing the development of the SEMM. Among the lessons learnt, the
Council Conclusions from 5 December 2014% identified the utility of:

2 European Commission (2008) Background on Schengen enlargement. Memo/07/619

3 Council Conclusions of 5 December 2014: Legacy of Schengen evaluation within the Council and its future role and responsibilities under
the new mechanism.
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e aclearandconsistent evaluationprogramme;

e amaximum size of evaluation teams (Member State experts);

e alistofrequired experience to guide the selection of evaluators;
e specific trainings for evaluators;

e standardised questionnaire andreporttemplates;and

e acommon follow-up procedure.

The creation of a revised evaluation mechanism, ultimately taking the form of the SEMM, was a long
time in the making. In 2005, the Hague Programme for the area of freedom, security and justice
asked the Commission to propose a way of supplementing the existing Schengen evaluation process
with a supervisory mechanismthat ensured the full participation of Member State expertsand included
unannounced evaluation visits.?* On 9 March 2009, the Commission presented to the Council a (first)
Proposal for a Council Regulation on the establishment of an evaluation mechanism to verify the
application of the Schengen acquis® and a Proposal for a Council Decision on the establishment of an
evaluation mechanismto monitorthe application of the Schengen acquis.** The European Parliament
on 20 October 2009% issued a negative opinion on both proposals and called on the Commission to
resubmit a new legislative proposal to be adopted by it as co-legislator. Thisrejection led ultimately to
the withdrawal of the original proposal by the Commission on 16 November 2010. Meanwhile,
concerns about evolving migration patterns in the context of the 2011 uprisings in North Africa and
the Middle East further spurred the European Council to request a new evaluation mechanism that
would respond to exceptional circumstances putting the overall functioning of Schengen at risk.?®
After a lengthy negotiation, the Schengen Evaluation Mechanism, Council Regulation (EU)
1053/2013,”was adopted on 7 October 2013 and entered into force on 27 November 2014. This
Regulation established a 5-year multiannual evaluation programme for the period of 27
November 2014 to 31 December 2019.

Building on these past evaluation experiences, the SEMM was created to establish a transparent and
efficient method of evaluating Member States that outlined clear procedures, utilised experts and
conducted follow-up activities. The functioning of the SEMM is outlined in Council Regulation (EU)
1053/2013. The mechanism has a two-part purpose:

1. Toverify that Member States have completely applied* the Schengen acquis.

2. To determine whether Member States have met the necessary conditions to allow for the
application of all components of the Schengen acquis.*’

* Council of the EU The Hague Programme: Strengthening Freedom, Security and Justice in the European Union, 2005/C 53/01
% Commission of the European Communities COM(2009)102 final.

% Commission of the European Communities COM(2009)105 final.

% European Parliament 2009/0033(NLE)

28European Council Conclusions from European Council 22/23 June 2011, EUCO 23/11/

¥ Council Regulation (EU) No 1053/2013.

% Some Member States, in accordance with relevant laws, are not bound to full application of the Schengen acquis; in these cases, the SEMM
verifies that Member States are applying the aspects to which they are bound.

3! Council Regulation (EU) No 1053/2013; According to Art 1(1 b) an exception is made for Member States that have already completed an
evaluation before the Regulation entered into force.
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The SEMM is meant to examine all components of the Schengen acquis, including by reviewing and
assessing how Member Statesconductinternaland externalborder controls as well as all relevant laws
and operations.The mechanism is mandated to pay particularattentionto the respect of fundamental
rights.*? Evaluations can cover related measures regarding internal and external borders, visa policy,
police and judicial cooperation (the latter for criminalissues), the SIS and data protection.*

2.2. The SEMM Process

The SEMM process involves arange of different actors with various competencies and responsibilities
related to the evaluation (see Figure 2 for an overview). The process can be split into different phases:

The planning phase is mostly in the hands of the European Commission. During each multiannual
programme, every Member State will be evaluated; the programme identifies the order in which these
evaluations will be conducted, considering the time since a Member State’s last evaluation and the
different aspects of the Schengen acquis to be assessed.*® The Commission also develops annual
evaluation programmesthat are informed by risk analyses from Frontex, Frontex’s VA, Europol, eu-LISA
as well as answers to questionnaires by Member States. These annual programmes propose which
Member States will be evaluated in the upcoming year and if there are any thematic evaluations that
will be conducted across multiple Member States.** The annual programme consists of two parts, the
announced and unannounced visits. While the announced are publicand require— among others -a
positive opinion of the Schengen Committee,*® a “comitology” procedure®” and a consultative forum
forthe Commission in accordance with Article 21 of the SEMM Regulation®, the unannounced part is
not publicand is decided within the Commission. Changes tothe latter, however alsorequire a number
of bureaucratic steps preventing a more dynamic and flexible use of this instrument.**

The evaluation phase is coordinated by the Commission but follows closely the idea of a joint
responsibility between the Commission and Member States. An evaluation team is formed for each
evaluation mission, composed of experts from these two stakeholder groups, with one lead expert
each from the Commission and Member States driving the evaluation. During the evaluation phase,
the Commissioninforms the evaluated Member State of the upcoming evaluation and sends the SEMM
questionnaire with the request to return it within 8 weeks. The Commission reaches out to other
Member States to identify appropriate Member State experts and the Commission and Member State
experts jointly develop the evaluation programme. The report and recommendations are drafted
during the visit, with both Member State experts and the Commission sharing the responsibility of
drafting and ensuring accuracy and quality. If thereis a disagreement, the team must work toreach a
compromise. The draft is completed by the end of an evaluation visit, with findings and
recommendationsideally agreed toby the evaluationteam beforeleaving. Following this, thetwo lead
experts prepare the final draft for feedback from the team. The team leaders then agree together on

32 Council Regulation (EU) No 1053/2013, recitals 11,. 14 -16, 19; Article 12
33 Council Regulation (EU) No 1053/2013, Article 4
3 Council Regulation (EU) No 1053/2013, Article 5

3 Council Regulation (EU) No 1053/2013, Article 6

3 Interview-EC-13/08/2020

37 Aregulatory procedure with scrutiny, to be used when EU legislation adopted under the co-decision procedure is amended and EP and
Council choose to confer powers on the Commission to adopt implementing measures of general scope that can be described as "quasi-
legislative". See Regulation (EU) No 182/2011.

¥ Regulation (EU) No 182/2011 of 16 February 2011; Interview-EC-13/08/2020.
* Interview-EC-13/08/2020
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the final content of the raw report* and the Commission shares it with the evaluated Member State
within six weeks of the visit or questionnaire submission, at which point this Member State has the
opportunity to provide comments. They are also able to send proposed revisions along with a
justification. The evaluation team leaders determine what, if any, amendments will be incorporated.
Following this process, the leading expert from the Commission sends a revised report draft to the
Member States. At this time, an evaluated Member State can request a drafting meeting, if desired, in
Brussels. If there are areas of significant disagreement, this can be mentioned in the report.*

Figure 2: Overview of the SEMM process

@ Mulitannual g Questionnaire % Comments from @ SCHEVAL % Action Plan
© i — © © R
= planning ® Vulnerability -S_ evaluated MS 5 COREPER © Review of Action
oo Riskanalysis % assessment B Discuss raw S Council "é' Plan
c . . - - (] .
‘c Annual Planning & On-Site Visit & report + MS_ & Implementation § Progress report
% ~ d o commentsin ‘G Decision o | tati
= & -announce % SchengenComm. || £ ") mplementation
5 -unannounced || 'E EC Implementing || S g“m_pe"’" Review (follow-
by £ . ~' Parliament Ub mission

Raw Evaluation 5 Dec.adoptingthe || & . p mi )

Report to O report * gat/lgnal revisits)

.. arliaments
evaluated MS @ EC Proposal fora
' ' Recommendation' '

Source: Author’s compilation

Note: MS = Member State; EC = European Commission

In the ensuing Commission-led phase, the draft report, along with any comments from the evaluated
Member State, is shared with other Member States in the Schengen Committee. Member States can
comment on the questionnaire responses, draft report or evaluated Member State comments. Once
this feedback process has concluded, the Commission makes any necessary changes and adopts the
evaluation report through an implementing act. It also shares the report with the European
Parliament*and providesa proposal to the Council for their adoption.

The fourth step is led by the Council, where the report s firstdiscussedin the SCHEVAL working group
and upon adoption sent to the Permanent Representatives Committee (COREPER) for adoption as
Council Implementing Decision. The adopted recommendations are sent to the European Parliament
and Member State parliaments.* While information is shared with the European Parliament, these
evaluation reports are classified as EU RESTRICTED.*

In the final monitoring phase, and no more than three monthsafterreceipt of the recommendations,
the evaluated Member State is required to submit an action plan to the Commission and Council that
details how it will address any deficiencies. This time period is reduced to one month if the evaluation
found that the Member State in questionwas “seriously neglectingits obligations.”* The action plan is
also shared with the European Parliament. After speaking with the on-site and/or questionnaire team,
the Commission shares its view on whether this plan is sufficient; at this point,other Member States are

“ Interview-EC-13/08/2020

*!Information provided by the European Commission
42 Council Regulation (EU) No 1053/2013, Article 14

* Council Regulation (EU) No 1053/2013, Article 15

* Council Regulation (EU) No 1053/2013, Article 17

* Council Regulation (EU) No 1053/2013, Article 16
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invited to provide their comments on the plan. Evaluated Member States are required to report on
the implementation of their action plans to the Commission within six months of the adoption
of recommendations; they continue to report on their progress every three months until the
action plan has been completely carried out. Again, this initial period of six months is reduced to
three monthsafter the adoption of recommendations if the Member State in question was found to be
neglecting its duties in a serious manner.

Depending on the degree of severity of identified deficiencies and the response to fixing them, the
Commission can schedule announced revisits to the Member State to make sure that the action plan
is being effectively implemented. Atleastfour Member State experts who participated in theinitial visit
will join the revisit, along with any observers. The Commission will again develop the programme of
this visit and must notify the Member State at least one month prior to a revisit — although it also has
the option of conducting an unannounced visit. If during a revisit a Member Stateis found to have a
“serious deficiency deemed to constitute a seriousthreat to public policy or internal security within the
area without internal border controls,” the Commission is to immediately inform the European
Parliament and Council.* If, on the other hand, a Member State has been identified as compliant but
with room for improvement, the Member State must provide its assessment of how these
improvements can be made within sixmonths of the recommendations being adopted.”

Once a year, the Commission presents a comprehensive report to the European Parliament and
Council on the evaluations carried out under the SEMM. This has not happened in the current
evaluation cycle. Thereportis supposed to be available publicly and should include information about
the evaluations and related conclusions from the previous year, as well as updates on any remedial
activities. The Commissionis supposedto also send thisreportto national parliaments.*

Finally, the SEMM Regulation also requires the Commission to review its implementation after the
conclusion of the 5-year multiannual evaluation programme and to submit a report to the Council
within 6 months of the adoption of all evaluation reports.” The review shall cover all elements of the
Regulation and the functioning of the SEMM,; it shall also be transmitted to the European Parliament.
At the time of writing this report, the Commission is awaiting the adoption of this report, which is
expected in thelast quarter of 2020.

2.3. Evaluation toolsin the SEMM

Evaluations under the SEMM rely on different tools. Questionnaires and site visits are the two main
tools mentioned in the SEMM Regulation; these can be used independently or together to evaluate a
particular Member State or issue area.* Outside of the SEMM evaluation tool itself but strongly
influencing it, Frontex provides risk analyses and vulnerability assessments (VAs). Besides these, the
evaluation reports, accompanied by recommendations and the resulting action plan, are key tools in
themselves foreseen in the SEMM. This section presents the SEMM'’s main tools and how they were
perceived by stakeholders interviewed for the present study.

6 Council Regulation (EU) No 1053/2013, Article 16
4 Council Regulation (EU) No 1053/2013, Article 16
“* Council Regulation (EU) No 1053/2013, Article 20
* Council Regulation (EU) No 1053/2013, Article 22
%% Council Regulation (EU) No 1053/2013, Article 4
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2.3.1. The questionnaire

Article 9 of Council Regulation (EU) No 1053/2013 tasked the European Commission with developing a
standardised questionnaire for use in SEMM evaluation missions, in cooperation with the Member
States, that encompasses questions related to relevant legislation, operational procedures and
concepts. It also covers technical and organisational capacities related to the implementation of the
Schengen acquis and available quantitative data.”’ The resulting questionnaire®* was split into the main
themes of the Schengen acquis, covering thefollowing nine areas: 1) Management of External Borders,
2) Return and Readmission, 3) SIS; 4) Common Visa Policy; 5) Police Cooperation; 6) Data Protection; 7)
Judicial Cooperation; 8) Legislation on Firearms; 9) Functioning of the Authorities Applying the
Schengen acquis.

Figure 3: The SEMM questionnaire: Questions per thematic area

@ sis @ Data Protection External borders @ Return and Readmission Police Cooperation

@ common Vvisa Policy @ Functionoing of Authorities Firearms @ Judicial Cooperation

Source: Author's presentation based on European Commission C(2019) 6863 final

The questionnairewas updated in 2019 by aligning its contentto the new Regulation (EU) 2019/18%
on European Border and Coast Guard (EBCG) and by deleting quantitative questions related to

3! Council Regulation (EU) No 1053/2013, Article 9
52 European Commission C(2014) 4657

53 European Commission. Commission Implementing Decision of 30.9.2019 establishing a standard questionnaire in accordance with Article
9 of the Council Regulation (EU) No 1053/2013, and repealing Commission Implementing Decision. Brussles, C(2014) 4657; C(2019) 6863 final
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capabilities in the area of border management. This informationis to be retrieved in the VA,>* which is
shared by Frontexwith the Commission for each Schengen evaluationas well as the evaluation teams.
The questionnaire is composed of 414 questions in total.”® The majority of questions refer to the
Schengen Information System (107), followed by the Data Protection (84 questions), external borders
(75 questions) and Return and Readmission (50 questions). The remaining areas are covered with 3 -
38 questions each (see Figure 3). The 2019 questionnaire alsoincluded new questions on fundamental
rights standards in the context of external borders, requesting information on the handling of
complaints, training on the topicand measures forvulnerable groups.

The Commission Implementing Decision** indicatesthatthe questionnaireshould be filled out by each
Member State at least once every 5 years and shall serve as the major source of information for the
preparation of on-site visits. The Implementing Decision considers an extensive questionnaire to be
justified due to the objective of “ensuring high uniform standards in the application of the Schengen
acquis and a high level of mutual trustamong Member States.”>” Member States that were interviewed
confirmed that the SEMM questionnaire is very extensive and took a significant amount of time to
answer.*®In someinstances, the questionnaire was considered redundant, asit was either not followed
up on during the evaluation (e.g. questions onfirearms),* similarto the Frontex VA (e.g. statistical data
on staff, equipment, etc.)® or seen as obvious (e.g. questions on Frontex cooperation).®’ Answering
overlapping questionson data, equipment or infrastructure in particularwas a source of frustration for
evaluated countries, which was addressed with the update in 2019.

On the positive side, the questionnaire was also viewed as valuable preparation for the evaluation
mission®and a good way to conduct a sort of self-assessment on the nationalimplementation of the
Schengen acquis.®® It was acknowledged that, while the initial response to the questionnaire is very
time consuming, it will be easier in the next cycle of evaluation.® However, some countries reported
that they only managed to finish the questionnaire in time because they started it well before they
were officially invited to fill it in.®> Moreover, interviewees indicated that the questionnaire needs
regular update, as it does not reflect the latest policy developmentsin different areas.®

2.3.2. Site visits

Site visits can be either announced in advance or unannounced. Unannounced visits were a tool
introduced with the SEMM Regulation to supplement announced visits, particularly in the area of

%% |bid, Recital 3.

5> European Commission. Annex to the Commission Implementing Decision establishing a standard questionnaire in accordance with Article
9 of the Council Regulation (EU) No 1053/2013 and repealing Commission Implementing Decision. Brussels, C(2014) 4657; C(2019) 6863 final

% |bid
” European Commission (2014c), Recital 3

*8 Interview-Gov-SE-07/09/2020;  Interview-Gov-NO-08/09/2020. In the Norwegian case the response to the questionnaire filled 265 pages -
see Ulrich, S, Ngkleberg, M & Gundhus, HOI (2020), p49.

% Interview-Gov-PL-02/09/2020

% Interview-Gov-SE-07/09/2020; Interview-Gov-NO-08/09/2020; Interview-Gov-PL-02/09/2020
" Interview-Gov-PL-02/09/2020

% Interview-Gov-N0O-08/09/2020; Interview-Frontex-12/08/2020
 Interview-Frontex-12/08/2020

* Interview-Gov-N0-08/09/2020

% Interview-Gov-N0-08/09/2020

% Interview-Gov-AT-09/09/2020
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border controls and visas.®” The Commission determines in the annual evaluation programme which
on-site visits will be announced and unannounced® (see Figure 4 for an overview of the processes
involved in both types of visits). Announced visits are far more common than unannounced ones:
During thefirst evaluation cycle, 164 visits were announced and 27 unannounced (of the latter, 13 were
onexternalborders, 6 oninternalborders,3 onvisas,4onreturnand 1 on theSIS).®

Figure 4: The evaluation process for announced visits and unannounced visits

Announced visits & questionnaires Unannounced visits

+ Commission decides on annual evaluation programme
WELLLE . call for Member State experts 3 months before

Commission decides to conduct unannounced visit

Call for Member State experts at least 2 weeks before
Visits to external border announced 24 hours before; no
notice given for visits to internal border

+ Data collected and reviewed from Member State
Prepara- questionnaire and risk analyses from Frontex or other EU
tion agencies

= Preparatory meeting at start of visit
» Evaluation activities
= Drafting of report and recommendations

* Preparatory meeting at start of visit

= Evaluation activities

+ Drafting of report and recommendations = Commission shares report and recommendations with
Member State 6 weeks after visit

+ Evaluated Member State comments on draft within 2
weeks

+ Other Member States given opportunity to review and
comment on draft and comments

» Report presented to Schengen committee

= Commission submits proposal to Council to adopt
recommendations

Report

= Commission shares report and recommendations with
Member State 6 weeks after visit

+ Evaluated Member State comments on draft within 2
weeks

= Other Member States given opportunity to review and
comment on draft and comments

= Report presented to Schengen committee

"
3

Evaluated Member State submits to Commission and
Council action plan to address deficiencies found within 3
months of recommendations being adopted

Commission discusses action plan with evaluation team and
shares opinion on the plan with the Council within I month
of receiving it

Commission can schedule a re-visit if desired

Follow-up phase continues until action plan is completely
implemented

+ Evaluated Member State submits to Commission and
Council action plan to address deficiencies found within 3
months of recommendations being adopted (within 1
month if found to be seriously neglecting duties)

= Commission discusses action plan with evaluation team and
shares opinion on the plan with the Council within 1 month
of receiving it

+ Commission can schedule a re-visit if desired

= For areas where a Member State is deemed compliant but
recommendations are given, they give the Commission
their view on potential implementation within & months of
recommendations being adopted

Source: Author's presentation based on information provided by the European Commission

For announced visits, the Member State in question will be consulted and notified of the programme
and timeline at least 6 weeks in advance. Members of the evaluation team prepare for the visit by
reviewing the questionnaire as well as risk analyses from Frontex or other EU agencies. To supplement
the information provided, Member States can give a presentationon the subject(s) of the evaluation.”
In contrast, those who will receive unannounced visits to their external borders are given 24 hours’
notice, with no prior notification given for unannounced visits taking place at internal borders. For
these visits, teams are not given preparation materials prior to the visit. The Member State is
responsible for ensuring thatthe evaluation teamis able to speak with the relevant people and has all
the access necessary to conduct its assessment.”

5 Council Regulation (EU) No 1053/2013, Recital 12

% Council Regulation (EU) No 1053/2013, Article 6

 Interview-EC-13/08/2020

7 Council Regulation (EU) No 1053/2013, Article 4; information provided by the European Commission
7' Council Regulation (EU) No 1053/2013, Article 13; information provided by the European Commission
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The Commission develops detailed programmes for both announced and unannounced visits; for
thosethatareannounced, it creates these in cooperation with Member State experts and the Member
State being evaluated. Evaluation visits kick off with a preparatory meeting for the team members. After
this, the actual evaluation activities commence, which may include visits, interviews, observations, tests
andreviews of legislation and procedures. The teamdrafts the reportand recommendations while still
in the country; parts are written each day, with a longer drafting session taking place on the final day
of the visit. Announced visits may be limited to five days, unannounced visits to three days, but the
final duration of the on-site visit are based on the needs to conduct the evaluation.”

Most evaluatorsinterviewed were of the opinion that unannounced visits allow for a more accurate
assessment of the real performance of Member States, remarking that, in the case of announced
visits, “...they are prepared for us. That's clear.””> While it is important that countries take the evaluation
visits seriously, these announced visits were characterised by some as a type of theatre.” While
interviewees stated that the required 24 hours’ notice for unannounced visits still gave evaluated
countries timeto prepare andwas thusstilla (lesser)challenge in this regard, unannounced visits were
overall viewed as an instrument that should be used more often. Beyond their ability to more
authentically assess the situation in a given country, unannounced visits were also seen as a helpful
new tool for responding to issues as they arise.” Experts in the area of visas saw the need for
unannounced visits but noted particular logistical challenges when they involve consular offices in
countries that require, for instance, visas or vaccinations.” In contrast, unannounced visits were less
welcomed by evaluated countries, as they can interfere with the work of staff at border-crossing
points’”and were seen as providingvery limited insight intointernal borders.” Most, though, see their
utility, even if they may result in a stressful situationfor the evaluated country.”

Regarding visits more broadly, both evaluators and evaluated countries remarked that visits gave
a snapshot of the Schengen acquis’ implementation at a particular moment in time. Stakeholders
receiving evaluation visits also expressed that it can be difficult for a country to explain its culture,
legislation or organisation within the constraints of the format of an evaluation, whether in a
presentation, in writing or in person: “sometimes things are not possible to describe by just ticking a
box.”®

23.3. Frontex Vulnerability Assessments (VA)

Outside of the SEMM but with the aim of complementing it,® the EBCG Regulation®? introduces a VA
which is carried out by Frontex. The VA is to be based on objective criteria and shall assess the capadity
andreadiness of the Member States to face challenges at theirexternal borders.® It is to cover Member

72 Information provided by the European Commission
73 Interview-Gov-DE-14/08/2020

" Interview-Gov-CZ-04/08/2020

7> Interview-Frontex-12/08/2020

78 Interview-Gov-AT-09/09/2020

”7 Interview-Frontex-12/08/2020

78 Interview-Gov-PL-02/09/2020

7 Interview-Gov-PL-02/09/2020

& Interview-Gov-SE-07/09/2020

8" Regulation (EU) 2019/1896; Recital 45

82 Regulation (EU) 2019/1896, Article 32/2

8 Regulation (EU) 2019/1896, Recital 43, Article 32/4
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States’ equipment, infrastructure, staff, budget and financial resources as well as their contingency
plans to address possible crises at the external borders.®* The VA and the SEMM are similar in many
ways. Both the questionnaire and the VA collect data with regard to capacity, equipment, staff and
budget. Additionally, the on-site visit usually includes a presentation by the Member State at the
beginning of the mission, where, again, all the basicdata is presented.®

Following the EBCG Regulation, each Member State shall be subjected to such an assessment once
every 3 years.® The VA is based primarily on quantitative data in one specific area of the Schengen
acquis, namely external borders, whereas the SEMM is much broader, covering the whole Schengen
acquis and consisting of both quantitative and qualitative data. While the SEMM evaluates the
Schengen acquis in the framework of a multiannual evaluation programme, the VA is principally
focussed on Member States facing a particular pressure to their external borders. Finally, the VA is
conducted by Frontex alone, while the SEMM is a shared responsibility between the European
Commission and Member States (see Table 1fora comparison of the two instruments).

Table 1: A comparison of the SEMM and VA

Schengen evaluation and
mechanism (SEMM)

el Vulnerability assessment (VA)

Legal basis Specific SEMM Regulation (1053/2013) Included in EBCG Regulation 2019/1896
Aim and Verify application of Schengen acquisin Member Assess capacity and readiness of Member
biecti States (Implementing and Candidate States) (Art States to face challenges at the external
objective 1/1) borders (Art 32/4)
Scope The whole Schengen acquis External border
Coverage All Member States according to multiannual and All Member States but especially those
9 annual action plans prepared by the Commission. facing specific and disproportionate
(targeted MS)
pressures
Once every 5 years evaluation cycle + possible Evaluation cycle defined by the Frontex (at
Frequency .
follow-up or unannounced visits least once every 3 years)
Standard Schengen Questionnaire, on-site visits Determined by Frontex (Art 32/1 EBCG
Methodology Regulation); involvement of Frontex liaison
officers (Art 31/3/c)
Responsible EC led process, shared responsibility with MS + Frontex
body observers
Access to Council of the EU, the European Parliament, (Management Board), Supervisory Board
information National Parliaments

8 Regulation (EU) 2019/1896, Recital 43
% Interview-Gov-PL-02/09/2020
8 Regulation (EU) 2019/1896, Article 32/2
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Proposed regulation does not provide needed The Agency isinvolved in the SEMM process

access to the VA and has (limited) access to Schengen
evaluation related information (observer
status and Art 12.4)

Access to data
between SEM
and VA

Connection to Programming inline with the outcomes of the
Internal SEMM report. Dialogue with the Commission, the
Security Fund - Agency and Member State concerned (Art 12/ISF-
Borders and B). Where necessary, the Member State shall revise
Visa fund its National Programme.

Source: Author’s compilation

Note: MS = Member States, EC = European Commission

Some interviewees remarked that, from the perspective of evaluated countries, there is significant
duplication between the SEMM and the VA. Member States inform Frontexon a monthly basis about
new data, staffing and related issues. These processes, albeit under different mechanisms, are still
perceived as quite constantevaluations.®” However, evaluators complained that they had no access to
Member States’ VAs, even before the on-site visit,® an issue which was also taken up by the Finnish
presidency® and the EBCG Regulation, which determines that the Commission shall share the results
ofthe vulnerability assessmentswith allthe members of the Schengen evaluationteams.®

2.3.4. Thematic evaluations

In addition to unannounced visits,the SEMM Regulation alsointroduced a new element with thematic
evaluations, which shallmonitorthe implementation of critical areas in accordance with Frontex's risk
analysis or other criteria.”” These thematic evaluations provide the possibility to evaluate “the
application of specific parts of the Schengen acquis across several Member States.”®? In the first
multiannual programme, just two thematic evaluations took place. The first, in 2015, evaluated local
Schengen cooperation in New Delhiand Ankara on visa-related issues. The second concerned national
strategies for European Integrated Border Management and took placein 2019.

2.35. National quality mechanism

In its Article 3 the EBCG Regulation 2019/1896 lists the main elements of European Integrated Border
Management (EUIBM), which shall - among others — also contain a quality control mechanism
composed of the SEMM, the VA and “possible national mechanisms” to ensure the implementation of
Union law in the area of border management.”

¥ Interview-Gov-CZ-04/08/2020

8 Interview-Gov-PL-02/09/2020

8 Council of the EU. Functioning of the Schengen evaluation mechanism (Reg. (EU) No 1053/2013) - Views of the Member States on the first
multiannual evaluation cycle — Analysis of replies to the Presidency questionnaire. Brussels, 13244/2/19 REV2,11.11.2019, para 3.8

% Regulation (EU) 2019/1896, Article 33/3.

" Council Regulation (EU) No 1053/2013, Article 6

2 Council Regulation (EU) No 1053/2013, Article 6/1b

% Regulation (EU) 2019/1896, Article 3 (k)
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2.3.6. Reportsand recommendations

Reports areinitially drafted during the evaluationitself (while in evaluated Member Statesin the event
of announced or unannounced visits or in Brussels in the event of a questionnaire-based evaluation).
They then go through an extensive feedback process involving the evaluation team, evaluated
Member State, European Commission, other Member Statesand,in the case of unannounced visits, the
Council. These reports detail the findings of the evaluation andthe corresponding recommendations.*
According to the Council Regulation, they “shall analyse the qualitative, operational, administrative and
organisational aspects, as appropriate, and shall list any deficiencies identified during theevaluation.”
The team report also provides an overall assessment, with one of three options: 1) compliant; 2)
compliant but improvement necessary; or 3) non-compliant.®® The evaluation team develops
recommendations in a separate document, based on the findings in the report. These
recommendations focus on addressing deficiencies identified and include a prioritisation of these
remedial efforts.”

With the introduction of the SEMM, interviewed stakeholders found that evaluation reports are now
more straightforward, concise and of betterquality. Prior to this, reports were characterised as a list of
everything seen at border-crossing points, resulting in long, descriptive documents that were difficult
toreadanddid not clearly come to valuable conclusions due to theirlength. In contrast, reportsin the
SEMM's first multiannual programme were found to be more focussed and useful, centring on best
practises and shortcomings identified.?® According to one interviewee, as a result of this new format,
“You getareally complete picture of how the country is managing their external border.”*

The fact that the evaluation report (adopted by the Commission) and the recommendations (adopted
by the Council) are adopted by two different institutions and thus treated separately'® is a result ofa
compromise when much of the SEMM responsibilities moved to the Commission. This division
contributes to therather lengthy process of adopting the evaluation reportand the recommendations
(albeit it may not be the main reason).'"

2.4. ActorsintheSchengen evaluation process

When the SEMM was designed, it took note of the broad consensus on the benefits of an evaluation
system thatis conducted among peers. The majority of the evaluation team is composed of country
experts, one of whom acts as the leading Member State expert. The Commission, which used to have
an observer role under the pre-SEMM evaluation system, became a central actorin evaluationactivities.
Additionally, observers from EU agencies such as Frontex, the European Union Agency for Law
Enforcement Training (CEPOL), the European Union Agency for Law Enforcement Cooperation
(Europol), the European Union Agency for the Operational Management of Large-Scale IT Systems in
the Area of Freedom, Security and Justice (eu-LISA), FRA, etc. may be involved, in accordance to their
respective mandate. Generally, the approach of using a group of experts to offer an external view is

**Information provided by the European Commission

 Council Regulation (EU) No 1053/2013, Article 14

% Council Regulation (EU) No 1053/2013, Article 14

7 Information provided by the European Commission

% Interview-Gov-PL-02/09/2020; Interview-Gov-DE-14/08/2020

 Interview-Gov-DE-14/08/2020

1% Before the SEMM Regulation, both the evaluation report and the recommendations were adopted by the Council.

% Interview-EC-13/08/2020. For a more detailed analysis of the duration of the various steps, see below in section 3.1.2.
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deemed advantageousfor identifying problems and evaluating national systems in “a more objective
or a more comprehensive way.”'” The Commission and Member States, according to Article 3 of
CouncilRegulation 1053/2013, are to cooperate at all points duringthe evaluation process.

Box 1: Composition of evaluation teams

. Leading expert from the Commission

. Leading expert from Member States

. Second Commission expert (if applicable)

. Other Member State experts (seven for announced visits and five for unannounced visits)
. Observer(s)

For evaluation teams assessing via questionnaire only, teams are comprised of Member State
experts and Commissionrepresentatives.

Source: Authors’ compilation based on information from the Commission

2.4.1. European Commission

With the 2014 changes in the evaluation mechanism, the European Commission was given the most
important role: it has an overall coordination function and, along with Member States, is jointly
responsible for the SEMM'’s implementation. These coordination responsibilities include creating the
multiannual and annual evaluation programmes (with input from Frontex and Europol), preparing
evaluation questionnaires, scheduling and undertaking evaluation visits to Member States and
preparing resulting reports and recommendations. It also makes sure that follow-up and monitoring
activities related to the evaluation reports and recommendations are carried out as mandated. The
leadership role of the Commission was envisioned both as a way to improve an intergovernmental
evaluation system often referred to as “inefficient”'®® and to make evaluation and monitoring more
neutraland objective.'®

The Commission is thus leading the SEMM from the planning phase andthe preparation of evaluation
missions until the adoption of the evaluation report and the submission of the recommendations to
the Council, with additional tasks regarding monitoring the implementation of the Member State
action plan. Theseresponsibilities also include the organisation and financing of evaluation missions,
“which takes away a lot of burden from the evaluators and evaluated country.”'®

Another significant step in streamlining the coordination role of the Commission happened with the
restructuring of its Directorate-General for Migration and Home Affairs (DG HOME). Within DG HOME,
the different Schengen policy tasks had been spread across different units. This was consolidated in
2019, when the Commission established a dedicated Schengen Evaluation Unit within the Directorate
B for Borders, Interoperability and Innovation.

12 |Interview-Frontex-12/08/2020
1% |Interview-Gov-DE-14/08/2020
1% Kaasik, J (2017), p12

1% Interview-Gov-PL-02/09/2020
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While interviewees agreed that the coordination of SEMM was improved through bundling the
organisationof the SEMM andthe lead expert function of the Commission, the evaluations also became
more formal comparedto the previously used peer-to-peer approach.'*

24.2. National Experts

There is a strong agreement among Member States and evaluators that an important pillar of the
SEMM is the element of peer evaluation. The main argumentsfor this arethreefold: 1) peers are well
aware of the processes and challenges and can therefore effectively assess what is important; 2) the
peer system brings mutual trust between evaluators and the evaluated'”’; and 3) it brings the added
value of training in the sense thatit allows Member Statesto learn from each otherthrough conducting
evaluation missions. Peer evaluation is also seen as bringing a strong practical focus, which prevents
the evaluation from becomingtoo bureaucratic.”'*®

“I think that Member States are very reluctant and certainly do not want to see just the
Commission oragency comingin and telling you howto go about this right now. So, |
think the peer evaluation componentis a very importanttrust-buildingmeasure.” '

At the same time, Member States and evaluators acknowledge the need for training and the lack of
national experts in specific fields. Visa experts from consular services, for example, are subject to a
rotation principle in their respective external services, which is why their availability for Schengen
evaluations is limited in time."® Also, because Member States have the power designate experts and
may have specific interests in the evaluations of particular countries (e.g. along migratory routes to
their own country), they may thus decide for strategic reasons to send an expert (or not) for an
evaluation.™

Thereis no pool of Member State evaluation experts in thevarious policy fields; rather, the Commission
invites countries to suggestappropriate experts for each evaluation mission. Among those proposed,
the Commission selects experts taking into account a mix of countries, expertise and evaluation
knowledge. However, in many instances the Commission lacks appropriate experts. One solution that
was discussed in interviews was to create a pool of experts that could provide more flexibility and
efficiency; however, some raised concerns that this may weaken the peer-to-peer elementof the SEMM
in thelong term.™"?

Training

Those participating in evaluation missions are required to have the appropriate knowledge and
experience regarding the topics evaluated. They must also have a strong foundation in evaluation
methods and be able to conduct the mission in English. Member States and the Commission are
responsible for ensuring that participating experts have received sufficient training in order to carry
out their evaluation-related responsibilities, including specific training for these tasks that includes

1% Interview-Gov-CZ-04/08/2020
197 Interview-EC-13/08/2020

1% Interview-Gov-IT-30/07/2020
1% Interview-Council-28/07/2020
"% Interview-Gov-AT-09/09/2020
" Interview-Gov-DE-14/08/2020
"2 Interview-Gov-DE-14/08/2020
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respecting fundamental rights. These trainings are supposed to be based on common standards and
concepts to ensure consistency within and across evaluations.'” Several EU agencies, including eu-
LISA, Frontexand CEPOL, provide trainingsin relevant areas for evaluators.

Box 2: Frontex training for Schengen Evaluators

Frontex developed a training programme for Schengen evaluators, mainly for evaluators on
borders and return. Thisone-week training is open for Member State experts who wish to become
evaluators.The training encompasses:

e Day 1+2: Theoreticalinput

e Day 3:Anevaluation exercise taking place in real time ata border crossing point (land/sea/air,
depending on the training location)
e Day 4: Report drafting exercisesrelated to the on-site evaluation

Together with the Commission, the trainingis also used to further develop evaluation tools such
as a checklist or the design and content of the evaluationreport.

Frontex requires that trainings encompass participants from a variety of of Member States.
Trainers are required to conduct Schengen evaluations at least once per year to ensure that
trainers “stayon track andthat we do not tellthem [trainees] anecdotes from [the past].”

Source: Interview-Gov-DE-14/08/2020

Training is a key input for ensuringa high-quality SEMM, as the evaluators themselvesare instrumental
in the process: “...areal evaluation and training go hand in hand.”" Overall, stakeholders remarked
that more standardised training had resulted in a higher degree of professionalism and improved the
quality of evaluations under the SEMM."™® This training was found to be particularly well advanced in
thefield of externalborders, which was attributed to Frontex's rolein spearheading a strong training
programme in this area.'® However, training in other fields, such as visas, was seen as lacking.”
Moreover, it was pointed out that the demand for training is consistently high, particularly given the
need for continuous training to enable expertsto stay up-to-date.'"®

Moreover, interviewees reported that training and staffing problems were interlinked.”® They
acknowledged that evaluations require a specialised background, which limits the potential pool of
people to send on missions and to train: “...the community of people [working on] this is not that big
and it is rather tight knit network of colleagues.”'?* Onestakeholder at the EU level found that this was
problematic, as it hampered the application of lessonslearnt from the evaluations to policymaking.'

3 Information provided by the European Commission

" Interview-Gov-DE-14/08/2020

" Interview-Gov-CZ- 25/08/2020; Interview-Gov-DE-14/08/2020
8 Interview-Gov-AT-09/09/2020; Interview-EC-13/08/2020

"7 Interview-Gov-AT-09/09/2020

"8 For more, see CEPOL (2018)

"9 Interview-Gov-DE-14/08/2020

2 Interview-Council-28/07/2020

2! Interview-Council-28/07/2020
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2.4.3. Observers

Thethird key group of stakeholders involvedin the SEMM consists of observersfromvarious EU bodies,
institutions and organisations. Those specifically named in the Council Resolution settingup the SEMM
are Frontex, Europol, Eurojust and the European Data Protection Supervisor, although the Commission
can seek input from relevant EU bodies, offices and agencies involved in the implementation of the
Schengen acquis more broadly.'” The Commission can invite representatives fromthese EU entities to
participatein on-site visits as observerswhen the area being evaluated relates to theirmandate.

As mentioned, Frontex, Europol, FRA and eu-LISA play important roles in the SEMM through their
specific risk analyses, which the Commission uses when setting priorities for upcoming evaluation
programmes. Additionally, the agencies provide ad hoc expertise concerning on-site visits in their
respective fields of expertise. Through its VA, Frontex provides an additional evaluation tool that can
complement the SEMM. Besides Frontex evaluation trainings for borders, also CEPOL and eu-LISA
provide training for expert evaluators and trainers on police cooperation, the SIS and other data
systems to ensure theyare properly preparedto undertake evaluation missions.'?

2.5. Stakeholders reviewingand adopting SEMM recommendations

In addition to the stakeholders directly involved in a Schengen evaluation, other Member States, the
Council and the European as well as national Parliaments are involved in reviewing and finalising
recommendations.

2.5.1. Member States

Besides their key role in the SEMM of designating experts to participate on the evaluation teams,
Member States can comment on the action plans of evaluated Member States during meetings of
SCHEVAL within the Council Working Party on Schengen Matters and in writing. Thus, although the
current evaluationsystem is seen as a supranational mechanism that is integrated into the EU system,
Member States stillinfluence the SEMM considerably.

2.5.2. The Council of the EU

The Councilhas the power to adopt recommendations for remedial action to resolve any weaknesses
identified in Member State evaluation reports. It was given this role due to the politically sensitive
nature of this task. The working party on Schengen Matters meetsin four different formations—among
which the SCHEVAL working party deals with the Schengen Evaluation Mechanism.'* SCHEVAL is
involved in the broader evaluation processes in two different steps. First, it discusses the
recommendations put forward by the Commission based on the evaluation mission and may amend
thedraft recommendations and prepares the recommendations to be adopted by the COREPER. Once
therecommendationshave been passed from the Council to the evaluated Member State, SCHEVAL is
once moreinvolved in discussing the action plan prepared by the evaluated Member State after a prior
assessment by the Commission.

2.53. European Parliament

Finally, the European Parliament plays an active role in monitoring the application of and compliance
with the Schengen acquis. The EP LIBE committee Working Group on Schengen Scrutiny liaises with

122 Coundil Regulation (EU) No 1053/2013
12 Written input from CEPOL
124 Council of the EU (2017)
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the European Commission and the Council at relevant steps of the evaluationand monitoring process,
such as concerning the final evaluation report, adopted recommendations and action plan. It also
regularly organises in camera or publicmeetingson the Schengen Area.
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3. OUTLOOK, RESULTS AND IMPACT OF THE SEMMIN 2014-19

KEY FINDINGS

All Schengen countries were evaluated on all policy areas during the 2014-19 cycle. The most
substantial change in planned evaluations is the addition of Croatia to the programme after it
declared on 13 March 2015 its readiness to start the Schengen evaluation process as of 1 July
2015.

France and Croatia were the most evaluated Schengen countries in 2014-19. The management
of the external border is the policy area for which the largest number of evaluations were
performed during the evaluation cycle.

On average, it took 11 months from the completion of an evaluation visit to the adoption
of a Council Decision laying down recommendations to address deficiencies. The longest
period between an evaluation visit and the adoption of recommendations is 27 months, in the
case of the UK (SIS); the shortest is 3 months, in the case of Greece (external borders).

The SEMM has been implemented in a way that is not conducive to generating horizontal
findings about the state of the Schengen area.

The most time (9 months on average) is spent on the period between the completion of the
evaluation visit and the adoption of the report and related recommendations (the Commission-
led phase).

There have been six cases of serious deficiencies identified by Schengen evaluations during the
last cycle. However, thereis no clear and public definition of what constitutesa serious deficiency.
Moreover, serious deficiencies do not necessarily result in a faster adoption of
recommendations; they varied between 3 months (Greece on external borders) and 27 months
(UKonSIS).

From a formal perspective, the monitoring phase of the SEMM complied in practice with the
requirements of its founding Regulation, although this alone does not guarantee that Member
States have appropriately implemented remedial actions.

Member States have adopted different concrete approaches towards the implementation
of measures related to their application of the Schengen acquis. Due to the scheduled nature
of most evaluations, remedial actionhas beenundertaken as partof preparations for SEMM visits,
as well as before the Commission adopted the evaluation report and proposal for
recommendations.

There has been political interference with the functioning of the SEMM during the 2014-19
cycle, in particular when credibly documented violations of fundamental rights at the external
borders of Croatia were overlooked.

Political support at the national and EU levels is an important factor in ensuring the
implementation of remedial action following Schengen evaluations. EU funding (e.g. from
the ISF) can make an important contribution to the implementation of the SEMM
recommendations.

The strength of the monitoring component of the SEMM, that is its capacity to ensure that
remedialactionis indeed undertaken, is dependent on the mobilisation of national political
authorities and political support forremedial action at the EU level - and on the availability
of resources, in particular EU funding, to support this action.
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3.1. Planningandoverview of SEMM evaluations2014-19

3.1.1. Multiannual and annual planning of SEMM evaluations 2014-19

Council Regulation 1053/2013 establishingthe SEMM came into force end of November 2013. The first
multiannual evaluation programme was adopted by the European Commission in June 2014 and
foresaw that 26 countries would be evaluatedaccording to the timeline in Figure 5.

Figure 5: Multiannual programme of SEMM country evaluations, 2014-19

Source: Author’s compilation

Theinitial programme roughly followed a regional logic, with Northern European Schengen countries
evaluated in 2015, Southern Member States (with the addition of France and Luxembourg) in 2016,
Nordic Schengen countries in 2017, the Baltic states in 2017 (with the addition of Switzerland) and the
Visegrad countriesin 2019 (with the addition of Slovenia).

As foreseenin Article 5(3) of the SEMM Regulation, the multiannual programme was adapted using the
annual evaluation programmes, developed by the Commissionfollowing the procedure establishedin
Article 6(1) of said Regulation and particularly taking into account risk analysis by Frontexor other EU
bodies. Annual evaluation programmes consist of two sections: the schedule of announced
evaluations for the upcoming year'” and a list of unannounced on-site visits to be carried out in
the following year. As the latter refers to unannounced visits, it is considered confidential, is not
communicated and is not available publicly. Article 6(1) of the SEMM Regulation determines that
annual evaluation programmes shall be established by the European Commission “by 31 October of
the year preceding that to which the programme relates”. The Commission adopted the annual
evaluation programmeson schedule for the 2015 and 2019 programmes, but afterthe deadline for the
programmes for the years 2016 through 2018. Figure 6 illustrates modifications to the multiannual
programme,as introduced by annual programmesduringthe evaluation cycle.

125 See: Commission Implementing Decision (2014b) 7881 of 30.10.2014 and Annex (2015 annual programme); European Commission (2015b)
and Annex (2016 annual programme); European Commission (2016b) and Annex (2017 annual programme); European Commission (2017a)
Annex (2018 annual programme); European Commission (2018a) and Annex (2019 annual programme).
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Figure 6: Modifications to the SEMM multiannual programme foreseen by annual programmes

- - - [ ] L]

Croatia Croatia (SIS) Croatia (Judicial

cooperation Cypms (Da[g
Finland protection)
Finland
Ireland (Data
Poland (SIS) Portugal protection)
Forugal Spain
Spain
United Kingdom (SIS) United Kingdom (SIS)

Source: Author’s compilation

Note: Country names in red are additions to the annual evaluation programme. Country names in blue are planned evaluations transferred
from the previous year.

As shown, the schedule of announced country evaluations established in the multiannual programme
is mostly reflected in annual programmes. There are two types of modifications. First, planned country
evaluations have been transferred from one year to the next. This is the case for the evaluation of
Portugal and Spain, scheduled in 2016 and undertaken in 2017, and for the evaluation of Finland
(moved from 2017 to 2018). Second, annual evaluation programmes have introduced additional
scheduled evaluations. The most substantial change in planning in this regard is the addition of
Croatia to the programme after it declared on 13 March 2015 its readiness to start the Schengen
evaluation process as of 1 July 2015. The addition of Croatiawas accomplished by a modification of the
multiannual evaluation programme in July 2015.'*¢ Croatia was evaluated in all policy areas in 2016,
except for the SIS, which was delayed to 2017 pending the adoption of a Council decision on Croatia’s
application of the Schengen acquis in that field. The evaluation of the United Kingdom’s (UK’s)
application of the acquis in the field of the SIS is the second important addition to the multiannual
programme. The evaluation was initially planned for 2016 and subsequently took place in 2017, as a
Council decision on the application of the acquis in the field of the SIS was outstanding. Ireland was
notlisted in the multiannual programme, butan evaluation on the application of the Schengen acquis
in thefield of data protection was later plannedin the annual programme for 2018. The same applies
to Cyprus, which was not initially listed in the multiannual programme but was evaluated on its
application of the Schengen acquis in the field of data protection in 2019.'” Neither the multiannual
programme nor subsequent annual programmes include evaluations of the application of the
Schengen acquis by Bulgaria or Romania. This was justified on the grounds that the Council decision
on thefull application of the acquis by the two countries had not been adopted.™

Article 5(4) of the SEMM Regulation further establishes that the multiannual evaluation programme
“may contain reference to thematic evaluations” which concern “the application of specific parts of
the Schengen acquis across several Member States” as specified in Article 6(1)(b) of the Regulation. The

2014-19 multiannual programme indicates that all Member States should be evaluated on “specific

126 European Commission. Commission Implementing Decision C(2015) 4827 of 23.7.2015

127 Cyprus is listed in the 2020-24 multiannual evaluation programme as a Member State to be evaluated in 2020 for the purpose of Article
1(1)(b) of the SEMM Regulation, that is to assess its readiness to apply the Schengen acquis (see European Commission (2019a)), following its
application to join the Schengen area introduced in July 2019.

% The situation remains unchanged at the time of finalising this study (October 2020). See the 2020-24 multiannual evaluation programme
established by European Commission (2019a).
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aspects of the visa policy” throughoutthe cycle. Annual programmes have specified and modified the
planning of thematic evaluations to local Schengen cooperation for 2015 and the Member States’
national IBM strategiesfor 2019.

3.1.2. Overview of 2014-19 SEMM evaluations

Based on figures communicated by the European Commission,'” 199 Member State evaluations
were conducted, including unannounced visits and revisits, in addition to 2 thematic evaluations (one
in thefield of visa policy and on in border management). Out of the 199 Member State evaluations, the
research identified at the time of writing (October 2020) 173 publicly available Council
Implementing Decisions that set out recommendations to address deficiencies*° The overview of
theimplementation of evaluationsaddresses the following points:

e Consistency between planned and performed evaluations: Did all planned evaluations take
place and how many times was each Schengen country evaluated during the first multiannual
programme?

e Unannounced evaluations: How many and which evaluations were unannounced
evaluations within the meaning of Article 13(2) of the SEMM Regulation - that is evaluation
visits “without prior notification to the Member State(s) concerned”?

e Revisits: How many and which evaluations performed were “revisits” within the meaning of
Article 16(5) of the SEMM Regulation —i.e. evaluation visits meant to “verify implementation of
theaction plan” adopted by a Member State following an initial evaluation?

e Policy areas evaluated: Which policy areas were covered by evaluations during the 2014-19
cycle?

e Timeliness: Overall, how much time did it take for an initial evaluation to be completed, from
the moment when the evaluationtookplace to the adoptionof a Councilrecommendation?

3.1.2.1. Consistency between planned and performed evaluations

First, all countries listed in the multiannual programme have been evaluated duringthe2014-19
evaluation cycle. In this regard, the SEMM should be assessed as having performed appropriately. The
number of evaluations has differed sometimes significantly from one country to another. This is show
in Figure 7 below, which ranks Schengen countries based on the number of evaluations performed
during the period.

12 Information provided by the European Commission

30 The discrepancy between the total number of performed evaluations communicated by the European Commission and the number of
Council Implementing Decisions found in the Council Register of Documents is explained by the fact that the majority of recommendations
related to evaluations conducted in 2019 were yetto be adopted at the time of writing. The process was delayed as a consequence of the
Covid-19 pandemicand its impact on the work of the institutions.
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Figure 7: Number of evaluations per EU/Schengen state, 2014-19 SEMM cycle
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Note: The number of evaluations per Member State accounted for in the chart exceeds the number of Member State evaluations provided
above (205 to 199). This is because of internal border evaluations involving more than one Member State (France-Germany 2015, Austria-Italy
2016, France-Italy 2018), which result in each evaluation being counted twice for each Member State here.

3.1.2.2. Types of evaluation performed

The number of evaluations performed per evaluated Schengen state can be disaggregated by the
conduct of unannounced visits and revisits, as well as by differences of status regarding membership
of the Schengen area and scope of application of the Schengen acquis. Countries that do not
participate in full in the Schengen acquis are logically evaluated on fewer areas (e.g. Cyprus, Ireland,
the United Kingdom), while Croatia as a Schengen applicant was evaluated more repeatedly and on
more areas. Table 2, below, provides a further breakdown of evaluations by type of evaluation,
Schengen country/policy areaand date.

Table 2: Types of evaluation conducted during the 2014-19 SEMM cycle

e 2015 2016 2017 2018 2019
evaluation

Austria Croatia Croatia (SIS) Croatia (judicial Cyprus (data
Announced visits & Belgium France Denmark cooperation) protection)
i Rac 31 ; ;
questionnaires Germany Greece iceland Estonia Czech Republic
Finland Hungary

31 Unless specified, the countries listed here were evaluated for the six main policy fields covered by the SEMM, namely data protection,
external borders, police cooperation, SIS, return and visa policy.
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Source: Information provided by the European Commission

France (SIS)

Sweden
(external
borders)

Overall, France has been the most evaluated EU and Schengen country during this period, with a total
of 12 evaluations. In addition to evaluationsin the sixmain policy areas covered by the SEMM, France
received unannounced visits in the fields of internal borders (2015 with Germany, 2018 with Italy),
external borders (2019, Orly Paris Airport and Nice Airport), return (2016, Pas de Calais area) and visa
policy (2019), as well as an evaluation revisit in the field of the SIS (2019), for which the 2016 planned
evaluation had identified serious deficiencies. Croatiaand Germany are the next two most evaluated
EU and/or Schengen countries, with the case of Croatia deserving a little more attentiongiven its status
as a Schengen candidate EU Member State. Croatia is the only Member State participating in the
SEMM that has been evaluated for itsapplication of the Schengen acquis in the field of firearms (2016)
and judicial cooperation (2017). While it has not received unannounced visits, it is also the only
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participating Member State that has received two evaluation revisits, both in the field of external
borders (2017 and 2019).

SEMM evaluations have taken place in three Member States that did not apply the Schengen acquis in
full during the 2014-19 cycle: Cyprus (2019, data protection), Ireland (2018, data protection) and the
United Kingdom (originally scheduled in 2016, conducted in 2017 in the field of the SIS). Finally, the
overwhelming majority (164 out of 199, 82%) of evaluations during the 2014-19 cycle involved

announced visits. Unannounced visits accounted for 13% (27) of performed evaluations, while 8
evaluations were conducted in the context of revisits (4%).'*

3.1.2.3. Policy areas evaluated

The aforementioned evaluation visits have covered nine different policy areas. These include the six
core areas listed in Article 4 of the SEMM Regulation (data protection, the management of external
borders, police cooperation, return, SIS and visa policy), as well as the application of the Schengen
acquis in the field of internal borders, firearms and judicial cooperation in criminal matters. The full
breakdown of evaluations by policy area is presented in Figure 8 below.

Figure 8: Breakdown of SEMM Council Implementing Decisions by policy area, 2015-20

Data
protection

29

External borders

44

Internal borders
:

Source: Author’s compilation

Note : The two thematic evaluations conducted during the cycle on local Schengen cooperation and national strategies for European
Integrated Border Management are included under visa policy and external borders, respectively.

The management of external borders has been the most evaluated policy field under the SEMM in
2014-19 (44, about 22%), followed at some distance by the SIS (32 evaluations). At the other end,
firearms and judicial cooperation in criminal matters are the least evaluated policy areas (one
evaluation each). As it was explained to us by interviewees, the application of the Schengen acquis in
both fields is only evaluated forcountries thathave signalled theirreadiness to join the Schengen area,

32 Information provided the European Commission
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which explains why Croatia was the only evaluated Member Statein that domain.'** Finally, Recital (1)
of the SEMM Regulation also identifies drugs policies as an evaluation area, although it is not
subsequentlylisted in Article 4. There were, however, no evaluationsas partof the SEMMin this policy
field during the 2014-19 cycle, the reasoning being that the Schengen acquis here was evaluated
through otherareassuch as police cooperation or bordermanagement.’*

Two thematic evaluations were conducted during the 2014-19 cycle. In line with the multiannual
programme, the 2015 thematic evaluation looked at local visa cooperation '** between Member State
consulates in Ankara (Turkey) and New Delhi (India). A second thematic evaluation involving all
Member States took place in 2019 and focused on EUIBM. While not foreseen in the multiannual
programme, this thematic evaluation was added by the European Commission in the 2019 annual
programme following a request from the Council in its conclusions on EUIBM of June 2018."* The
request anticipated the adoption of a technical and operational EUIBM strategy by Frontex, '*” foreseen
at the time for the end of 2018 and responded to the outline of the main elements for the EUIBM
presented by the European Commission in Annex 6 of its March 2018 progress report on the
implementation of the European Agenda on Migration. It followed the invitation issued by the
Council to the Member States in the same conclusions to “prepare or align appropriate national IBM
strategies [...] at the latest by June 2019, or within six months from the adoption of the technical and
operational strategy by Frontex, if the latter is adopted afterthe end of 2018.” ™

3.1.2.4. Timeliness

The last point on the implementation of the planned SEMM evaluations during the 2014-19 cycle
concerns their timeliness. On the one hand, the length of the entire SEMM procedure (from evaluation
to the adoption of recommendations by the Council) is regularly cited by interviewees as one of the
limits of the mechanism. In its resolution of 30 May 2018 on the annual report onthe functioning of the
Schengen area, the European Parliament also states its opinion that the “major delays” between
evaluation visits and the adoption of Councilrecommendations should be addressed. On the other
hand, the SEMM Regulation does not always foresee clear deadlines for each step of the evaluation
process, and specifically for the parts of the process that the European Parliament considers asa source
of major delays. As detailed above, the Regulation establishes the following deadlines:

e The Commission “shall communicate the draft evaluation report to the evaluated Member
State within six weeks” and the “evaluated Member State shall provide its comments on the
draft evaluation report within two weeks of its receipt.” (Article 14(4));

e Evaluated Member States have to communicate an action plan to remedy the identified
deficiencies within 3 months of the adoption of recommendations, or 1 month in case of
serious deficiencies (Article 16(1));

133 Interview-EC-13/08/2020
134 Interview-EC-13/08/2020
135 Regulation (EC) No 810/2009, Article 48

13 See Council of the EU Outcome of the Council Meeting 9680/18 and Council of the EU; Draft Council Conclusions on European Integrated
Border Management (EUIBM). Brussels, 9000/18.

37 Originally in theframework of Article 3 of the European Border and Coast Guard (EBCG) Regulation. See Regulation (EU) 2016/1624 repealed
by Regulation (EU) 2019/1896.

¥ Eventually published in 2019 - see Frontex (2019).
139 Coundil of the EU; Draft Council Conclusions on European Integrated Border Management (EUIBM),9000/18
' Council of the EU Outcome of the Council Meeting 9680/18, p4

I European Parliament. Resolution of 30 May 2018 on the annual report on the functioning of the Schengen area, 2017/2256 (INI), 0J C 76,
9.3.2020, point 25
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e TheCommission shall present its assessmentof said action plan to the Council within 1 month
(Article 16(2));and

e The evaluated Member State shall report to the European Commission on the
implementation of its action plan within 6 months of the adoption of the recommendations
and every three months after that until the action plan is fully implemented (Article 16(3)),
or 3 months of the adoption of the recommendations in case of serious deficiencies (Artide

16(4)).
Article 14 and Article 15 (on recommendations) do not foresee a specific timetable for 1) the
Commission to adopt evaluation reports and transmit them to the Council; 2) for the Commission to

draft and submit a proposal for recommendations on remedial actions to the Council; or 3) for the
Councilto adopt said recommendations.

Given the lack of publicly available information, it is not possible to provide a systematic assessment of
compliance with Article 14(4) and Article 16(2) to (4). Records in the Council register of documents
regarding Article 16(1), on the other hand, are not entirely complete but can offer a fuller picture
based on the 107 action plans that were identified.'* Table 3, below, illustrates the time elapsed
between the adoption of recommendations by the Counciland the transmission of the relevant action
plan by the evaluated Member States in these 107 cases.

Table 3: Time between adoption of Council recommendations and transmission of action plans
by evaluated Member States under Article 16(1) SEMM Regulation

Timeto transmission | Number of cases

1 month 3
2 months 1
3 months 62
4 months 27

More than 4 months 14

Source: Author’s compilation

The average transmission time for all 107 action plans that could be found is within 4 months. More
than 60% of action plans in the sample were transmitted within 3 months, in compliance with Article
16(1) of the SEMM Regulation and more than 85% within 4 months. However, 13% of action plans
exceeded the foreseen transmission deadline of Article 16(1) by more than 1 month.

Based on records found in the Commission and Council registers of documents, we have established
thethreefollowingindicators to furtherassessthe timeliness of SEMM evaluations during the 2014-19
cycle:

2 Most of these 107 action plans are not publicly available, but the date of transmission is one of the public information provided by the
Council register of documents.
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¢ Timeto recommendation from evaluation: This is the totaltime between the completion of
the on-site or questionnaire-based evaluation and the adoption of the relevant Council
Implementing Decision.

e Time to adoption of evaluation report: This is the time between the completion of an
evaluation via on-site visits or questionnaires and the adoption by the European Commission
ofan evaluation report transmitted to the Council.

¢ Timetoadoption of Council recommendation: This is the time between the adoption by the
European Commission of an evaluation report (Article 14(5) SEMM Regulation) and the
adoption of a Council Implementing Decision laying down recommendations to address
deficiencies (Article 15(3) SEMM Regulation).'

It is important to note that these indicators do not correspond to legally-binding requirements
established by the SEMM Regulation. They nonetheless help provide a more complete picture of the
time and pacing of theimplementation of planned evaluations. The information provided below only

takes into account planned evaluations and excludes both unannounced visits and revisits, since
therelevantinformation is morereliably available for the formerthan for both of the latter.

First, it took on average 11 months from the completion of an evaluation to the adoption of a
Council Decision laying down recommendations to address deficiencies during the 2014-19
evaluation cycle. This is based on a sample of 145 cases for which all of therelevantinformationwas
available. For these 145 cases, the time from evaluation to recommendation is never less than 6
months. More specifically, as detailed in Table 4 below, about a quarter of evaluations led to the
adoption of a Council Decision within 6to 9 months, and more than 70% of recommendations were
adopted by the Council within 12 months. For just under one-third of evaluations, the timeto the
adoption of recommendations by the Council was more than 1 year. The longest lapse of time
between evaluation and the adoption of recommendations is 27 months, in the case of the evaluation
ofthe UK's application of the Schengen acquis in thefield of the SIS.

Table 4: Time between the completion of an evaluation and the adoption of recommendations
during the 2014-19 SEMM cycle

6-9 months 36 25%
10-12 months 67 46%
13-18 months 36 25%
19-27 months 6 4%
Total 145

Source: Author’s compilation

3 For methodological reasons, this indicator has been chosen over the time between the transmission of a Commission proposal for
recommendations to the Council (Article 15(2) of the SEMM Regulation) and the adoption of said recommendations by the Council. This is
because it has proven difficult to more systematically identify proposals for recommendations in the Commission register of documents.
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In order to understand what part of the entire evaluation process takes the longest, it can be broken
down into two components:

e the “Commission-led phase,” during which the Commission leads discussions on the “raw”
evaluation report and recommendations drafted at the end of an evaluation, togetherwith the
authorities of the evaluated Member State and with the inputs of other Member States and in
the context of the Schengen committee; and

e the “Council-led phase” that follows the transmission of the evaluation report and of the
proposal for recommendations by the Commission to the Council.

A rough approximation of the duration of the “Commission-led phase” can be obtained by looking
at the time between the completion of an evaluation and the adoption by the Commission of the
evaluation reporton the basis of Article 14(5) of the SEMM Regulation. This tookon average 9 months
and never less than 3 months during the 2014-19 cycle, based on a sample of 137 cases. More
specifically, as detailed in Table 5 below, about one-fifth of evaluation reports were adopted within
3 to 6 months of the evaluation, and slightly less than 70% within 9 months. About one-third of
evaluation reports were adopted within 10 to 19 months.

Table 5: Time between the completion of an evaluation and the adoption of the evaluation
report during the 2014-19 SEMM cycle

3-6 months 29 21%
7-9 months 65 47%
10-12 months 29 21%
13-19 months 14 10%
Total 137

Source: Author’s compilation

A rough approximation of the duration of the “Council-led phase” can be provided for 141 cases. It
took onaverage 3 months for the Council to adopt recommendationsfollowing the adoption by the
Commission of the evaluation reportduring the 2014-19 SEMM cycle. More specifically, as detailed in
Table 6 below, half of Councilrecommendations were adopted within 2 months of the transmission
of the evaluation report by the Commission, while more than 75% were adopted within 3 months
and 95% within 4 months.

Table 6: Time between adoption of evaluation report and adoption of recommendation

1 month 30 21%

2 months 41 29%
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3 months 36 26%
4 months 27 19%
More than 4 7 5%
months

Total 141

Source: Author’s compilation

Overall, it appears thatthe Commission-led phaseis in general the lengthiest stage in the process.
This assessment has alsobeen shared in the interviews for this study. There seem to be several factors
playing a part in this situation. It is first worth recalling that it was only in 2018 that a dedicated
Schengen evaluation unit was set up in DG HOME. Second, besides the deadlines foreseen in Artide
14(4), the SEMM Regulation does not provide a clear timetable for the completion of this phase
of the evaluation process. Third, it is our understanding, based on interview inputs, that evaluated
Member States take the opportunity for discussions with the Commission and within the
Schengen committee to provide additional information and clarifications regarding the
outcomes of the evaluation, and that the ensuing back and forth contributes to lengthening this
phase of the process.'* Forexample, in the case of the 2016 evaluation of France, which resultedin the
identification of serious deficiencies in the field of the SIS, a report from the French Senate points out
that, upon being informed of the outcomes of the evaluation, the relevant French services proceeded
toinform the Commission that work had already been under way for some time to address the issues
listed in the report. They further requested that some of the findings be reclassified from “non-
compliant” to “compliant with improvements”.'*

On the other hand, the relatively modest average length of the Council-led phase may come
across as a surprise, given the emphasis put in the SEMM Regulation (Recital 11) that the mechanism
should contributeto "improving thegovernance of the Schengen area through political discussions at
ministerial level on the correct functioning of the Schengen area.” Interviewees pointed out that
discussions of evaluation outcomes and recommendations forremedial action remained mostly within
the SCHEVAL working party, where the focus is on building a shared understanding of the evaluation
reports and ensuing recommendations.” Whether such discussions made it to the level of the
Strategic Committee on Immigration, Frontiers and Asylum (SCIFA) is a matter of debate among
interviewees, with some arguing that they could not recall such occasions and that outcomes of
discussions within SCHEVAL were upon completion transmitted to COREPER as an "A-point” (for
approval only), while others recalled that they occasionally did.'” What seems clear, however, is that
discussions at the ministerial level foreseen in the SEMM Regulation did not take place. This is
acknowledged by Member States as a limitation of the mechanism. In their analysis of Member State
replies, the Finnish presidency indeed notes that "[t]he overall functioning of the Schengen system,

" Interview-EC-13/08/2020

% Sénat francais (2017), p199

6 Interview-Council-28/07/2020; Interview-Council-03/09/2020
" Interview-Council-28/07/2020; Interview-Council-03/09/2020
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and especially identified deficiencies, is not sufficiently communicated at [the]political level and the
results of the valuable work of the on-site teamshave notbeen discussed at political level.”'*

3.2. Findings andresults of SEMM evaluations

This section examines the main findings and results of SEMM evaluations, with this discussion broken
down this discussioninto three points. First is the possibility of synthesising overarching findings and
results from publicly available SEMM material. The sectionthen focuses specifically on evaluations that
led to theidentification of serious deficiencies. While the SEMM Regulation does notdetermine criteria
for what constitutes a serious deficiency, the possibility of serious shortcomings being identified
through evaluationsis centralto therationale of the SEMM, including in justifying the conferral of the
implementing power to adopt recommendations for remedial action to the Council, as established in
Recital 11 of the SEMM Regulation. Lastly, reflectionson the policy areas that are currently covered by
the SEMM are summarised.

3.2.1. Overarching findingsand results

In the absence of both dedicated synthesis reportsfrom the European Commission under Article 20 of
the SEMM Regulation and of publicly available evaluation reports, it proves challenging to assess the
main findings and results of evaluations performed during the 2014-19 cycle. If revisits and
unannounced visits can be used as an indication of policy areas where concerns with the application
of the Schengen acquis were most prominent, external borders (50% of revisits and 50% of
unannounced visits) seem to have received particular attention. In addition to the limitations of such
an approach based on inference, this also does not provide more detailed understanding of which
aspectsina policy area are of particular concern. In fact, amongrecommendations forremedial action,
the main horizontal concern acrossevaluated Member Statesand policy areas that were identified by
interviewees relates to staff and the fact that, in most evaluated policy areas, national authorities are
insufficiently staffed or that levels of training in the application of the Schengen acquis are
inadequate.'®

It is also the case that the SEMM is not currently designed in a way that would be conducive to
generating horizontal findings, outside of the possibility to undertake thematic evaluations which
have not been used to their full potential. On the other hand, the contribution of thematic
evaluations to building such an overall picture may be limited. Out of the two thematic evaluations
performed during the2014-19 cycle, as mentioned above, one focused on operational matters related
to local Schengen cooperationin thefield of visa policy, while the other was a desk-based assessment
of EUIBMlooking at Schengen state national integrated bordermanagement strategies. The thematic
evaluation of operational matters is feasible in the context of visa policy if the focus is on how Member
State consular authorities apply the Schengen acquis in a specific location (Ankara and New Delhi in
the aforementioned case), but would appear a more difficult task to perform if involving operational
matters acrossall Schengen states. Thematic evaluations that look at the ongoingimplementation of
a Schengen policy requirement, such as the implementation of EUIBM, are helpful for building a
snapshot of how Schengen states adapt to recent legislative evolutions in the Schengen acquis.
However, they do not contribute to an overarching understanding of how the Schengen acquis
is applied operationally because they are mostly questionnaire based evaluations.

8 Coundil of the EU. Functioning of the Schengen evaluation mechanism (Reg. (EU) No 1053/2013) - Views of the Member States on the first
multiannual evaluation cycle — Analysis of replies to the Presidency questionnaire. Brussels, 13244/2/19 REV2,11.11.2019.

% Interview-EC-13/08/2020
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The vocabulary used to discuss Schengen evaluations is also not always helpful for building a
general picture of the functioning of the Schengen area. In particular, the framing of the outcome
of evaluations, namely the recommendations adopted by the Council through which evaluated
Member States can address “deficiencies”, is misleading. This is becauseit creates the expectation that
what the SEMM is meant to find is areas where Member States either do not apply or insufficiently or
improperly apply the Schengen acquis. While such occurrences are certainly part of what evaluations
and subsequent recommendations identify, they also appear to do more. A typical recommendation
adopted by the Council, at minimum, reviews three aspects of a member country’s application of the
Schengen acquis in a given area —they:

e outlinegood or best practices, usually in the recitals, characterised as “points of interest”;

e identify remedial action(s) in areas where the evaluated Member State is found to be non-
compliant with the Schengen acquis. These are presented as priority recommendations'®; and

e list actions to be taken that are less about immediate compliance with the Schengen acquis
and more about enhancing its application by the evaluated Member State in the area under
consideration (alsoknown as a “compliantwith improvement necessary” assessment).

A purely quantitative assessment of recommendations, furthermore, is misleading in that the number
of recommendationsissued for a Member State is not necessarily an indication of a high level of non-
compliance. Indeed, it was suggested that in the case of some Member States, the recommendations
issued were aimed at making an already compliantMember State perform evenbetter (compliant with
improvements). It is therefore more insightful to analyse priority recommendations which are issued
to address the non-compliance of Member States.

3.2.2. Serious deficienciesinthe applicationof the Schengen acquis

What shortcomings in the application of the Schengen acquis should be characterised as
“serious deficiencies” is not defined in the SEMM Regulation. The European Commission considers
a serious deficiency to be basedon one or more non-compliant findings which 1) relate to key elements
for the effective application of the Schengen acquis (in any of the relevant policy fields) and 2) have, or
risk to have over time, a significant negative impact (for example in terms of security) on one or more
Member States, the Schengen area as a whole or on private persons.’' Key elements differ according
to the policy field and no exhaustive list of them exist.

Serious deficiencies were identified in six cases (3%) out of a total of 199 evaluationsin the 2014-
19 evaluation cycle.’ Half of the cases concern the application of the Schengen acquis in the field of
the management of the external border by Greece (evaluation visit of 2015), Sweden (2017) and Iceland
(2018). Two are in relation to the application of the Schengen acquis in the field of the SIS by France
(2016) and the UK (2017). The most recent case of serious deficiencies in the 2014-19 cycle concerns
the application of the Schengen acquis in the field of visa policy by Finland (2018). The timeline
between the evaluation visit and the Council Implementing Decision on related recommendations in
the case of serious deficiencies varied greatly: It took 27 months in the case of UKand 3 months in the
case of Greece.

%0 Interview-EC-13/08/2020.
T Interview-EC-13/08/2020
32 Taking into account the fact that the outcome of most of the evaluations conducted in 2019 was not known at the time of writing.
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A summary of three select cases where serious deficiencies were found is below:
Case study 1: Evaluation of the management of external borders in Greece in 2015

As a result of an unannounced visit to the Greek sea border sites (Chios and Samos Islands) and land
border sites (Orestiada, Fylakio, Kastanies, Nea Vyssa) in November 2015, the following issues were
identified as serious deficiencies: '

e a lack of appropriate identification and registration of irregular migrants (including
fingerprinting);

e alackofsufficient staffand equipment for verifyingidentity documents;

e alackofa comprehensive and effective coastal surveillance system, situational awareness and
risk assessmentto identify, detect and apprehend illegal border crossings; and

e alackoffacilities to accommodate people during registration.

In assessing what makes these deficiencies amount to the level of serious deficiencies, the behaviour
of other Member States and the reintroduction of border controls as a reaction to the onward
movement of refugees through Greece played a significant role. The Council Implementing Decision
adopting therecommendations states that partof the urgency with which the deficiencies have to be
addressed is due to the introduction of temporary border controls which put the functioning of
Schengen at risk. This is also prominent in the Commission’s Communication ‘Back to Schengen — A
roadmap’ from April 2016, which is primarily concerned with the situation in Greece.”™ It includes a
detailed timeline of the process that is to be taken as a result of the SEMM'’s findings, including dates
for the assessmentofaction plansand revisits,which has not beenthe case for any of the other serious
deficiencies reports.

Case study 2: Evaluation of the UK on the SIS in 2017 (revisit)

The evaluation revisit of the implementation of the SIS in the UK was carried out in November 2017
following on from an on-site visit that had taken place before the current SEMM regulation came into
effect which had concluded that the UK's implementation of the Schengen acquis related to the SIS
had been partial. The visit covered different offices where SIS data was held, juxtaposed border
checkpoints and airports andincluded surprise visits to policy stations in both England and Scotland.

The evaluation found that somemajor deficiencies in the legal, operational and technical
implementation of the SIS identified during the evaluation of 2015 were not effectively remedied and
still persisted. In particular,the following deficiencies were highlighted:

e The use of SIS copies by the UK:unlawful copying of SIS data into national databases,
administration of full or partial copies of the SIS database by different private companies, no
full synchronisation of SIS databases

e A selectiveapproach to SIS data by the UK: for instance, the UK Warning Indexonly contained
alert categories that were considered importantby the UK

133 Council Implementing Decision setting out a Recommendation on addressing the serious deficiencies identified in the 2015 evaluation of
the application of the Schengen acquis in the field of management of the external borders by Greece. Brussels, 5985/16, 12.2.2016

34 European Commission COM(2016) 120 final
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e Limitedreciprocity in the UK’s SIS implementation:for example, restrictions on the recognition
of European Arrest Warrants

e Limited national end-user information technology applications: police and border force used
outdated applications which included limited information

A leaked copy of the evaluation report'** shows that the evaluation teamfound that these amounted
to very serious deficiencies. In particular, the high number of partial and complete SIS copies were
considered a seriousand immediaterisk concerningthe integrity of the SIS as well as data security. The
fact that 16 recommendations from the 2015 assessment had not been implemented may have
contributed to this result as well.

Case study 3: Evaluation of management of external borders in Swedenin 2017

An evaluation visit to assess Sweden’smanagementof its external borderswas carried out in 2017 and
identified the following issues: '

e Integrated border management: lack of a national integrated border management strategy,
national coordination capacities to ensure itsimplementation, clearly defined responsibilities
anddivision of labourbetweenservices in charge of border managementand permanent inter-
agencies/inter-service cooperation structuresin the field of border management

e Human resources and professionalism: insufficient training of border staff, especially in coastal
areas; lack of a national training capacity and insufficient national capacity for quality control
in border managementand for conducting vulnerability assessment

e Riskanalysis:norisk analysis systemfor bordermanagement in Sweden that was aligned with
EU requirements including the CommonIntegrated Risk Analysis Model (CIRAM) 2.0

e Sea border surveillance: the need to increase cooperation and information exchange among
national maritime authorities for borderchecks on smalland leisure craft

3.2.3. Analysis on areas covered by the SEMM

As discussed earlier, evaluations were performed across nine different policy areasduring the 2014-19
SEMM cycle, six of which were systematically examined for all Schengen states and Croatia. Out of
these, five (data protection, external borders, policy cooperation, SIS and visa policy) form the core of
the Schengen acquis and already featured in the previous evaluation mechanism, while the area of
return was added by the SEMM Regulation. This section providesan analysis of some of the features of
these policy areas during the 2014-19 SEMM cycle below, starting with return as the newest area of
Schengen evaluation. It finishes by discussing the role of the SEMM in assessing fundamental rights,
which was part of the brief for this study, and with the question of potentially including asylum as an
SEMM policy area, which has been a matter of discussions in the last two years. Due to difficulties in
securing relevantinterviews atthistime, the areas of data protection and police cooperation have been
left out of the discussion.

%5 European Commission (2018a)

136 Coundil of the EU. Council Implementing Decision setting out a Recommendation on addressing the serious deficiencies identified in the
2017 evaluation of Sweden on the application of the Schengen acquis in the field of management of the external border, 15810/18, 20.12.2018
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Return

Interviewees were generally positive about the inclusion of return in the SEMM, while it was also
mentioned that the fact that it has been added just recently meant that it was less developed than
other policy areas.”’ In the field of return, the SEMM draws upon the Return Directive'*® and numerous
international legal standards particularly related to detention, return and non-refoulement’”. The
SEMM assesses both objectives of EU return policy, namely the effectiveness of national return systems
and the application of fundamental rights safequards. However, interviewees suggested that the
dynamics and outcome of the SEMM give precedence to the former over the latter.' In its own
assessment, the FRA finds that return-related recommendations are primarily related to pre-removal
detention, where Member States have not implemented relevant fundamental rights safeguards,
return procedures (including prioritisation of voluntary returnand imposition of entry ban) andforced
return monitoring.’’

External borders

External borders have been the most evaluated policy area during the 2014-19 cycle. This can be
explained by the fact that this area is considered as the litmus test for a functioning Schengen area,
apparently to a greater extent than what is happening at the internal borders. In addition, the VAs
developed by Frontex, together with the clear legal reference framework that provides a benchmark
for evaluations, contribute to a stronger application of the SEMM in the area of external border
management.

From afundamentalrights perspective, recommendationsare ofa more general nature (relatedto eg.
staff training) and the persistentfundamental rights violations that exist, such as non-refoulement, are
not picked up by the SEMM'®?due to the nature of the evaluation visitsand the restrictive approach to
considering evidence. The understanding is that the SEMM cannot be expected to detectfundamental
rights issues (e.g. refoulement and push-backs) due to the orchestrated nature of announced visitsand
the fact that, for unannounced visits to external borders, the host state must be informed 24 hours in
advance. In addition, itis not designed to respond and reactin a speedy way to possible violations.

Internal borders

Six evaluations assessed the application of the Schengen acquis in the field of internal borders during
the 2014-19 SEMM cycle. Given concerns with the preservation of the area of free travel, it may come
as a surprise that the SEMM was not used more systematically to assess this area. One interviewee
involvedin such evaluations, however, highlighted the difficulties of assessing this part of the acquis.
This in part dueto challenges in ascertaining that the acquis is not applied properly by the evaluated
states, and particularly of obtaining evidence thereof. Helpful information might, for instance, come
from regular border crossers such as truck drivers rather than from direct observation or from
exchanges with the authorities in charge; however, this cannot be included as evidence in the
evaluation report.” In addition, the political sensitivity of the absence of controls at the internal

7 Interview-Gov-N0-08/09/2020

18 Directive 2008/115/EC

%9 non- refoulement as a core principle of international refugee and human rights law that prohibits states from returning individuals to a
country where there is a real risk of being subjected to persecution, torture, inhuman or degrading treatment or any other human rights
violation.

1% Interview-FRA-19/08/2020

' Fundamental Rights Agency (2020)

162 Interview-FRA-19/08/2020
163 Interview-Gov-PL-02/09/2020
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borders during the period covered by the last SEMM cycle may explain why this area was not assessed
systematically, given thatseveral Member States consistently reintroduced internal checks in 2014-19,
mostly out of concern for secondary movements. It is also the case that the situation was assessed
regularly by the European Commission through its reportson the functioningofthe Schengen area.

Schengen Information System

SEMM evaluations identified two cases of serious deficiencies in the application of the Schengen acquis
in thefield of the SIS during the 2014-19 cycle, related to France and the UK. The latter has already been
documented above.In the case of the 2016 evaluation of France, the main deficiencies were identified
in relation to compliance with Article 9(2), 10and 20 of both the SIS Il Regulation'®* and SIS Il Decision'®®
as well as Article 8(2) and 8(3) of the SBC. Evaluatorsfoundthatthe French authorities had not officially
adopted the security plan for its national copy of the SIS Il (National Schengen Information System |I
(N.SIS1I)) according to Article 10 SIS Il Regulation and SIS Il Decision. They further identified issues with
the requirement foundin Article 9(2) of the SIS Il Regulation and Decision that the data stored in the
N.SIS Il be "identical and consistent” with the central SIS Il database and that a searchin the N.SIS I
should produce a result "equivalent to that of a search in the SIS Il database,” as well as with the
categories of datathatnational applications'* available to the French police and gendarmerie enabled
their users to enter into the N.SIS Il (namely photographs and fingerprints). Evaluators further
highlighted issuesrelated tothe performance of minimal checksforall travellers at the external borders
(Article 8(2) SBC) and the possibility to perform thorough checks of TCNs upon entry and exit (Artide
8(3) SBC).™

The cases of the 2016 evaluation of France and 2017 evaluation revisit of the UK outline the fact that
SEMM policy areas occasionally overlap. In the case of the UK, the unlawful copying of SIS data is
arguably as much a matter of the application of the Schengen acquis in the field of data protection as
it is @ matter related to the SIS. In the case of France, non-compliance with Article 8(2) and 8(3) of the
SBCreflects an overlap between the policy areas of the management of external borders and of the SIS.

An observation shared by interviewees regarding this specific SEMM policy area is also that it might
need to be widened in coming years. Indeed, over the last 5 years, legislation has been passed that
establishes new information systems building on the Schengen acquis - the Entry/Exit System (EES)
andthe EuropeanTravel Informationand Authorisation System (ETIAS) -and organises interoperability
between the SIS and most of the EU border, visa and law enforcement information systems. Moving
from the SIS to “large-scale information systems” asan evaluation areawould be relevant in view of the
implementation of this legislation, which is ongoing and will in all likelihood be completed over the
course of the next evaluation cycle.

Visa policy

A single instance of serious deficiencies in the application of the Schengen acquis in the field of visa
policy was identified during the 2014-19 cycle following the 2018 evaluation of Finland. Serious

164 Regulation (EC) No 1987/2006, OJ L 381/4, 28.12.2006

185 Council Decision 2007/533/JHA of 12 June 2007, OJ L 205/63, 7.8.2007

1% Specifically the application related to the FPR (Fichier des personnes recherchées) and COVADIS, which is used to query national information
systems.

17 While the details provided in the recommendations adopted by the Council are insufficient for understanding the scope of the issue in
more detail, it would appear that it concerned the fact that border control officers could not automatically query the FPR database by swiping
a traveller's travel documentand had to enter their query manually (see Sénat francais (2017), p199-200)
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deficiencies were identified during on-site visits to the Finnish Consulate General in St. Petersburg
(Russia) and the Service Centre for Entry permits in Kouvola (Finland). These serious deficiencies
concerned the tasks performed by the external service provider of consular services contracted by the
Finnish authorities, as well as the way in which Finnish authorities examined visa applications by
Russian citizens.'® Overall, interviewees pointed out that evaluations in the field of the visa policy are
logistically more complex because they involve on-site visits in third countries rather than in EU
Member States.'®

Box 3: The drawbacks of thematically separated evaluations

A single evaluation on specific Schengen policy area(s) has the clear disadvantage that it does not
show the overall performance of a Member State on managing Schengen. In providing such a
snapshot, the SEMM does notleverage its findings forbroaderaims such as the furtherdevelopment
of national or EU/Schengen policies.

“We could do that together with the presidencies and the Commission. So I think we're
not using actually Schengen'’s evaluations to its full potential. [...] those that are
handling these evaluations arein so specialised departments somewhere down in the
structure of the commission or colleaguesin the Council. So its colleagues dealing just
with that, thereis not the knowledge sharing that should exist.”

“Both in the Commission and the Council we never have the horizontal or more
comprehensive debate okaywhat needs to be improvedin the Schengen system based
on the outcome of the evaluation. Such a debate never happens and that's our own
fault.”

Evidently, one of the challenges regards the timing of evaluations: since Member States are not
evaluated at the same time and because the Schengen acquis is constantly developing, horizontal
conclusions based on Schengenevaluations at different pointsin time are hard to identify. Still, the
annual reports in which the Commission summarises the evaluations conducted in the past
year or the - so far less used - thematic evaluation could be valuable tools to capture such
horizontal perspectives, thereby extending the effectiveness of the SEMM.

Source: Interview-Council-28/07/2020

Fundamentalrights

Fundamentalrights arenot a specific evaluation field, but Recital 14 of the SEMM Regulation indicates
that “particular attention to respect for fundamental rights in the application of the Schengen acquis
should be paid” which should be read in conjunction with Article 4 of the SBC. Article 12 further
indicates that Schengen evaluators should “receive appropriate training, including on respect for
fundamentalrights.” Accordingly, the FRA conducts a training module for all Schengen evaluators on
fundamentalrights. The Agency also hasobserver statusin the SEMM, but its involvement is limited to

1% Coundil of the EU. Council Implementing Decision setting out a Recommendation on addressing the serious deficiencies identified in the
2018 evaluation of Finland on the application of the Schengen acquis in the field of the common visa policy, 8623/19, 15.4.2019, p3

1% Interview-EC-13/08/2020

PE 658.699 53



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

the areas of the management of external borders and return, which are the policy fields that are
considered to present the most acute risks for violations of fundamental rights.'”® The FRA’s
involvement is alsolimited to evaluations conducted in Schengen EU Member States, since its mandate
does not cover Schengen associate countries.'”!

The question then arises of whether fundamental rights should be turned into a formal policy area
evaluated under the SEMM. When asked about this,intervieweesfrom EU institutions, the FRA as well
as from Member States argued that the SEMM is not an appropriate tool to assess and monitor
compliance with fundamental rights. Additionally, turning fundamental rights into a specific
evaluation area would affect their horizontality as a matter of concern to be taken into consideration
across the SEMM's policy fields. It was, however, suggested that more could be done to reinforce the
way in which fundamental rights areevaluated across all policy fields.'”?

Asylum

The analysis provided by the Finnish presidency regarding a questionnaire it sent to Member States
about thefunctioning of the SEMM indicatesthatthere have been discussions about includingasylum
“to some extent” as an evaluation area within the SEMM.'” Divisions in the Council on this issue have
been significant and are one of the reasons that the initial plan to adopt Council Conclusions on the
SEMM had to bereconsidered.'

Interviewees appreciated the link between the Schengen acquis and the Common European Asylum
System (CEAS). It is difficult, for instance, to disentangle the evaluation of Greece on external borders
in 2015 from the overall political crisis in which the EU found itself as a result of the increase in the
number of refugees and migrants arriving in Europe that year. The Greek case illustrates the strong
connection between the asylum and Schengen acquis — and while the former is not assessed within
the SEMM, many of the recommendations related to registration and reception point to a lack of
implementation of the asylum acquis in Greece. This connection is not reconciled, and even though
Article 3(3) of the SBCexpressively exempts refugeesand persons requesting international protection
from rules penalizing entry into the Schengen zone, it is suggested that the prevention of the entry of
people searching for protectionis required for Schengen to be functioning.

On the whole, however, there was little enthusiasm among stakeholders interviewed for introdudng
the assessment of compliance with the CEAS acquis as part of the SEMM. Reasons provided for this
related to the different legal bases (the fact thatasylumis not part of the Schengen acquis) as well as
the disagreementsin the Councilabout the implementation and reform of the Dublin Regulation.'> It
is also questionable whether a peer-to-peer mechanism like the SEMM would contribute to more
compliance with the CEAS acquis. Furthermore, it seemed likely that adding another legal framework
to be assessed would make the SEMM on the whole more complexand slower. A suggestion was made,
however, to ensure that the training of Schengen evaluators would include a component or module
on asylum, in order to foster awareness of the impact that practices evaluated at the national level
might have oninternational protectionand implementation of the CEAS.'"¢

70 Interview-FRA-19/08/2020
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173 Council of the EU. Functioning of the Schengen evaluation mechanism (Reg. (EU) No 1053/2013) - Views of the Member States on the first
multiannual evaluation cycle — Analysis of replies to the Presidency questionnaire, 13244/2/19 REV2,11.11.2019, p11
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3.3. Monitoring and impact during the 2014-19 SEMM evaluation cycle

The SEMM features an elaborate system for monitoring Member States’ implementation of remedial
action to address the recommendations adopted by the Council. In this last section, we discuss the
concrete functioning of the mechanism’s monitoring phase and its impact during the 2014-19 cycle.
Given therelative scarcity of published information about these matters, the following discussionrelies
more markedly on the outcome of interviews conducted for the study. We examine monitoring and
impact together, furthermore, because these two dimensions are not easily dissociated.
Understanding the relevance and limits of the SEMM’s monitoring phase requires, specifically, an
understanding of how, when and where the SEMM actually makes an impact with regard the
application of the Schengen acquis by Member States.

Based on the design of the mechanism and the SEMM Regulation, the expectation is that Schengen
evaluations make their impact on the application of the Schengen acquis after the adoption of
recommendations by the Council. Member States are expected to submit an action plan describing
how they plan to address recommendations and undertake remedial action, which is assessed by the
European Commission.The implementation of action plans is subsequently monitored through regular
reporting by the Member State to SCHEVAL Council working party. Revisits can be (and have been)
organised in order to monitor more closely theimplementation of recommendations.

Overall, interviewees from the European Commission and Council Secretariat units dealing with the
SEMM consider the monitoring procedure foreseen by the SEMM Regulation to have worked
appropriately during the 2014-19 cycle. In the majority of cases, evaluated Member States submitted
their first remedial action plan as required, mostly within the deadlines foreseen in the Regulation."”’
Based on our own research, we indeed find that the average transmissiontime of an action plan to the
Council was within four months, and that only approximately 12% of action plans were transmitted
within five months ormore.'” From aformal perspective, then, the monitoring phase of the SEMM
complied in practice with the requirements of its founding Regulation. Some interviewees,
however, question whether the SEMM'’s follow-up procedure allows for an appropriate monitoring of
remedialaction undertaken by Member States.””® This is because the procedure mostly takes placein
writing, except in cases where an evaluation revisit is organised. It is therefore possible for Member
States to comply with the letter of the monitoring phase without meaningfully addressing the
recommendationsthey havereceived, with very little in the way of political or legal consequences.'®

In this respect, the finding of serious deficiencies does not seem to in general lead to more a)
concerted action by the Member States concerned and/or b) pressure and oversight by the
European Commission. In the case of the UKand the SIS, the reportof the 2017 revisit was considered
by the Councilin May and June 2018. It took almost two years until the Council Implementing Decision
on the recommendations was adopted in March 2020. The assessment of the UK’s action plan to
address the deficiencies was published shortly therefore in April 2020. It found that the UK’saction plan
was not adequately addressing the deficiencies raised. The suggested timeline for at least 10 of the
recommendations was considered very lengthy and therefore not acceptable. In addition, the UK
challenged nine recommendations, meaning that it disagreed with those recommendations. The
overallimplication of the action plan proposed is that the UK willnotimplement at all at least three of
those recommendations, up to four of them will be implemented only partially and only two will be

7 Interview-Council-03/09/2020

178 Fourteen out of a sample of 108 cases for which all the required information was available.
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implemented in full. The case of the UK still being allowed access the SIS despite the identification of
serious deficiencies and the controversies surrounding the evaluation findings has come up several
times in this respect, which for some interviewees further indicates that monitoring in the SEMM does
not affect Member States in the same way depending on their political weight in the EU and in the
Schengenarea.™

The follow-up to the finding of serious deficiencies regarding the external border in Greece in 2015
seems to confirm such an assessment. Ahead of the adoption of the Council Implementing Decision,
Greece issued a statement in which it disagreed with the assessment of ‘serious deficiencies’ and
expressed its intention to vote against the Decision. But despite this resistance, Greece adopted an
action plan to addressall of the recommendations thathad been adopted. The European Commission’s
assessment of this plan found that significant improvement had been made but that further
improvementswere needed, in additionto more details and/or clarifications for several actions, mostly
in relation to timing, responsibilities andfinancing. For the furtherfollow-up on these issues, the SEMM
process is subsequently overtaken by other EU policy processes, such as implementation reports on
the EU-Turkey deal or the European Agenda for Migration, which is also one of the possible reasons
provided as to why there havebeen no yearlyreportsin line with Article 20 of the SEMM Regulation.'®
The fact that within 6 months of the evaluation visit not only had the evaluation report been written
but both the Council’'s and Commission’s Implementing Decisions regarding the recommendations
had been adopted and an action plan had been prepared and reviewed by the European Commission
is unprecedented in Schengen evaluations duringthe 2014-19 cycle. It also demonstrates thatserious
deficiencies can be treated in an expedited manner if relevant EU actors, including the European
Commission, prioritise this.

In the case of Sweden, where serious deficiencies in external border management were foundin 2017,
the government decided tocentralise the coordination of remedial action across most of the evaluated
policy areas within the National Operations Department (NOD) of the Swedish Police Authority.'® This
decision was strongly affected, itis understood, by the finding of serious deficiencies in the country’s
application of the Schengen acquis in the field of the management of the external borders. The
outcome of the Schengen evaluation was furtherused by the Swedish authoritiesas an opportunity to
apply for funding from the EU’sISF, ® enabling the NOD to hire external staffand a project manager to
work on remedial action.

Another interpretation that emergesfrominterviews, in this respect, is that the European Commission,
the SCHEVAL working party and Member States have adopted a “tolerant” approach to deficiencies
identified in SEMM evaluations and valorised the building of a shared understanding of what
compliance with the Schengen acquisamong Member States entails, rather than a “name-and-shame”
approach to non-compliance or partial compliance.” In this respect, it is worth noting that we could
notidentify, together with interviewees, cases where discussions on SEMM evaluationsin the Council
had to be brought for political debate and discussion beyond the confines of the SCHEVAL working

'8! Interview-Gov-AT-31/07/2020; Interview-GOV-CZ-04/08/2020

'8 Interview-Gov-FI-10/09/2020

'8nterview-Gov-SE-07/09/2020

184 Regulation (EU) No 513/2014 (ISF Police); Regulation (EU) No 515/2014 (ISF Borders and Visas)
'8 Interview-Gov-IT-30/07/2020; Interview-Council-03/09/2020
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party.'®*In this regard, it would seem that SEMM evaluations did not, orat least not explicitly, contribute
to "political discussions at[the] ministerial level on the correctfunctioning of the Schengenarea,” even
for "situations where evaluation reports have shown serious shortcomings,” as statedin Recital (11) of
the SEMM Regulation.

However, this should not be interpreted to mean that there is no political interference with the
SEMM. The case of Croatia is illustrative in this regard. Despite several evaluations at the external
border, the persistentand well documented incidents of violence and verified reports about systematic
and ongoing human rights violations' at Croatia’s borders were not captured and addressed as part
of the SEMM. Such violations included the denial of access to asylum and summary expulsions in
violation of non-refoulement, particularly at the green border with Bosnia and Herzegovina did not
result in an assessment of non-compliance or the issuing of prioritised recommendations. Instead,
based on Croatia’s monthly progress reports on the implementation of the action plan, the
Commission’s Communication in October 2019' concluded that Croatia ‘continues to fulfil its
commitment in relation to the protectionof humanrights’and is overall ready to become a Schengen
member. Relatedly, it has been suggested that the findings of the second evaluation visit in 2019 have
not been taken into consideration.'® Prior declarations of President Juncker' concerning Croatia’s
readiness to join Schengen mayhave resulted in political pressure to provide a positiveassessmenton
Croatia’s readiness to join Schengen, before the final evaluation team even submitted its report and
related recommendations hadbeen discussed. The case of Croatia also highlights the shortcomings of
announced visits and evaluations that can only take into consideration information that has been
recorded during the visits, thereby ignoring analysis and evidence relevant to assessing the
implementation of the Schengen acquis from reputable sources such as statutory bodies like the
Croatian Ombudswoman.™"

Interviews with practitioners involved in the conduct of evaluations further show that the national
authorities of Member States have adopted different concrete approaches towards the
implementation of remedial measures related to their application of the Schengen acquis during the
2014-19 cycle.In some cases, the knowledge that an evaluation was coming has led Member States
to run extensive preparations, involving mock evaluation visits, at times organised with the
cooperation of Schengen evaluationexperts fromanother Schengen country. In the case of the Czech
Repubilic, for instance, we understand from interviewees that preparations beganthree to four months
ahead of the start of the evaluation.’? National authorities of the Czech Republicand Slovakia prepared
their evaluations together, sending expertsfrom one country to visit the other as partof amock "pre-
evaluation”.”In the case of Norway, which was evaluated in 2017, preparations were initiated with the
reception and reply to the Schengen Questionnaire, which was received in August 2016."** Further pre-

18 Interview-Council-28/07/2020; Interview-Council-03/09/2020
187 Asylum Information Database (2020); Amnesty International (2020); Human Rights Watch (2019)

'8 European Commission. Communication on the verification of the full application of the Schengen acquis by Croatia, COM(2019) 497,
22.10.2019.
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evaluation preparations involved cooperation between Nordic countries, with Danish, Norwegian and
Swedish evaluators performing visitsto the sites scheduled for assessmentthroughthe SEMMin each
other’s country, helping, by one account, to identify “things which needed to be corrected before the
real evaluation.”'® Forsome interviewees,such preparations mean that what Schengenevaluators see
during a visit is staged and does not reflect how the Schengen acquis is applied in more ordinary
circumstances in the country.'® Preparation, in this logic, skews the situation and practices observed
by Schengen evaluators, and therefore limits the ability of the SEMM to reliably identify instances of
non-compliance with the Schengen acquis and consequently limits the impact that the mechanism
might have inimproving the functioning of the Schengenarea. Others consider that such preparations
are legitimate because they enable the evaluated national authorities to demonstrate how they
operateand what theyconsiderto be best practice in the applicationof the Schengen acquis as well as
receiving feedback on said application.”” Also, interviewees reported that some Member States
already make use of the preparation for visits for an internal quality control of the application of the
Schengen Acquis.™®

What further emergesfrom discussions with interviewees is that, regardless of whetheror notnational
authorities run pre-evaluation preparations, the findings of SEMM evaluations can be unsurprising
to national practitioners.'® This suggests that preparation does not necessarily or always skew
evaluation outcomes, but alsothat evaluationsare notonlyabout evaluators going in “witha red pendi
[...]say[ing]lyou are not doing your job very well,” as oneinterviewee putit.>® It would seem thatin
some cases SEMM evaluations give national practitioners the opportunity to discuss the issues they
experience with the application of the Schengen acquis with external experts and to put theseissues
on the national political agenda, making the higher echelons of government aware of said issues in
ways that would not have been possible withoutthe SEMM.?*' For others, however, priorawareness of
issues with the application of the Schengen acquis means thatthe SEMM is not particularly helpfuland
only means that they have to share these issues with the Commission.*>

Preparations ahead of Schengen evaluations and prior awareness of issues related to the application
of the Schengen acquis in evaluated countries combine with a third factorthat shapesthe way national
authorities approach remedial action, namely the time thatelapses between the end of an evaluation
and the adoption by the European Commission of the evaluation report and proposal for
recommendations. As discussed above, this is on average the lengthiest stage in the entire evaluation
process. It was suggested that Member States who are aware of the report’s findings and possible
related recommendations may take steps to address problems ahead of the end of the
Commission-led phase, either to demonstrate their willingness to deal with the issues identified, to
try and pre-empt the adoption of some recommendations, or to be able to report back on remedial
actions already implemented along with their action plan.”* This means that in some cases, the

1% |bid, p103

1% Interview-Gov-PL-02/09/2020

' Interview-Gov-N0-08/09/2020

1% Interview-Gov-N0-08/09/2020; Interview-Frontex-12/08/2020
1% Interview-Gov-N0-08/09/2020; Interview-Gov-SE-07/09/2020
20 |nterview-Gov-IT-30/07/2020

2! Interview-Gov-SE-07/09/2020

22 Interview-Gov-CZ-04/08/2020

23 Interview-FRA-19/08/2020
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SEMM makes its biggest impact on the application of the Schengen acquis well before the
adoption of recommendations by the Council, which however was not shared by all interviewees,
pointing to contrary experiences where Member States would not address deficiencies before the
adoption of recommendations.**

These insights point to two important dimension that shape the way in which the SEMM can effect
changes at the national level. The first dimension is the willingness of political authorities in the
Member States to spur and support remedial action, as well as political support in the EU
institutions for such remedial action. The second dimension is the availability of resources, in
particular of financial resources, to support national authorities in the implementation of
remedial action. Concerning the first factor, it is not possible to draw general conclusions as to how
political support at theMember State level has beensecured following Schengenevaluations. The case
of Sweden outlined above is one example we have become aware of. The articulation between the
SEMM and ISF funding, on the other hand, has repeatedly been put to us as a strong feature of
Schengen evaluations and as making the implementation of remedial action to address deficiendies
more likely.?*

Insights provided by interviewees further allow us to partly reconcile favourable and less favourable
assessmentsof how the monitoringcomponent of the SEMM has concretely functioned in 2014-19.0n
the one hand, the process of formal monitoring as designed in the SEMM operated appropriately.
On the other, national authorities in evaluated Member States had the opportunity to prepare
for, anticipate and possibly pre-empt the formal monitoring mechanism by taking steps either
before scheduled evaluations were conducted or as theevaluation reportand recommendations were
being discussed with the European Commission. As it thereforestands, the monitoring component of
the SEMM is adequate but not entirely appropriate when it comes to achieving a full picture of the
remedial actions, or lack thereof, undertaken by Member States. Furthermore, the strength of the
monitoring mechanism, that is its capacity to ensure that remedial action is indeed undertaken, is
also dependent on the mobilisation of national political authorities in the process and on the
availability of resources, in particular EU funding, to support this action.

2% nterview-Gov-PL-02/09/2020
25 Interview-Gov-N0-08/09/2020; Interview-Gov-SE-07/09/2020; Interview-EC-13/08/2020
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4. SCHENGEN AND ITS CRISIS

KEY FINDINGS

The ongoing “Schengen crisis” is not a mere effect of the 2015 migration crisis but is rooted in
political changes, as well as structural shortcomings of the Schengen regime.

Theresilience of the Schengen system should not be underestimated.

To constantly refer to the current challenges of Schengen as a crisis is potentially problematic,
as it can fuel further politicisationof theissue.

The current maintenance of internal border controls within Schengen is perceived by Member
States upholdingthemasa measure to prevent future migration. Member States are well aware
that using internal border controls as a means of preventing the arrival of migrants goes
against the Schengen acquis.

The economic effects of internal Schengen border controls must be taken seriously and
highlighting them might be also a way to open up further avenues for solidarity and
cooperation among Schengen Member States.

The perception among political elites about public concerns linked to border control is
partly misconstrued: Political attitudes towards the EU orimmigrationhave remainedrelatively
stable and the “Schengen crisis” did not reinforce the link between the rejection of immigrants
andrejection ofthe EU.

Identity concerns constitute one of the most important predictors regarding citizens'
attitudes towards the reintroduction of border control.

4.1. Introduction

As noted above, the SBCregulatesthe management of internal and external EU borders, including the
exceptional reintroductionof border checks at internal borders. In case of a foreseeable threat (e.g.
a high-level political meeting), an immediate threat or persistent serious deficiencies related to
Schengen's external borders, Member States are allowed to reintroduce internal border
controls. Three principles guide the reintroduction of border checks: exceptionality,
temporariness and proportionality.*®

As the number of countries reintroducing border controls in the Schengen area increased especially
from the mid-2010s onwards, constraining the freedom of movement as envisaged by the Schengen
Agreement, Schengen is often viewed as undergoing a severe crisis. This is also reflected in the expert
interviews we conducted for this report:

“External border managementis not working atallor notenough [...]Isee Schengenin
danger, migration will not stop, Imean that is thethatis the mainreason nowadays why
the whole Schengen systemis not working properly.And unlessthereis a real European
solution, some proper system of external border management, reforms won’t save us
from migration flows. Germany,Denmark, Sweden theydon’t make any signsthatthey
would open the borders again [...].""’

26 Regulation (EU) 2016/399
27 Interview-Gov-AT-31/07/2020
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“The current situation cannot be considered as the proper functioning of Schengen.
Internal border controls in several Member States have been in place since 2015 and the
enlargement of Bulgaria, Romania and Croatia has been frozen, despite the successful
evaluation of these countries.”

“If the second wave of migration like the onein 2015 willcome, there is definitely going
to be challenges for Schengen systemagain.”**

Schengen is perceived by actorsworking in the field as a project thathas gone froma project full of the
spirit of cooperation to a project of trying merely to keep it together:

“[..]it's perhaps not been a very happy journeyin the lastfive yearsto see anareawhere
a lot of cooperation, a lot of progress was made in thefirst years with, for instance, the
Priim cooperation[...] There was a lot of hope also in the joint centres and agreements
on cross-border surveillance and things like that. | think that definitely the spirit of
cooperation has declined, not due to Covid, but due to the security situation and the
political situation also thatwith Brexit and things like that.[...] it is extremely important
to keep people motivated.But I think that the motivationis of a different kind now than
when | started working with Schengen issues, because now it's more a motivation of
saving what is left than to develop something that really could be good. [...] we are in
the phase where we are more or less trying to save what is left.” 2"

As Member State interviewees also underlined, the current impasse of Schengen is usually linked to
the 2015 spike in migrant arrivals to Europe, with the sticking point being external border control, as
well as the secondary movementofasylum seekerswithin Schengen.

While the 2015 so-called "migration crisis" certainly increased the attention paid to the issues of
immigration and mobility by the Schengen Member States, concerns with Schengen pre-date
2015 events and are related to deeper changes in the social foundations of European politics and
European integration. The EU has been going through a series of crisesin the last 10 years, two of the
most severe being the Euro crisis and the Schengen crisis. The rising sovereignism across Schengen
Member States (i.e. therise of political forces that advocate a returnto the sovereign nationstate) has
been the result of growing discontent with globalisation since the early 1990s and poses a severe
challenge for Schengen.?'' The (pre-Covid-19) reintroduction of internal border controls in the past
decade aimed to gain political capitalamong the electorate of the populistradical right,>'*and/or were
based on political elites' perception of citizen's discontentwith migration and mobility.

2% Interview-Gov-CZ-25/08/2020

29 Interview-MP-CZ-31/07/2020

219 Interview-Gov-SE-07/09/2020

21" Basile, L & Mazzoleni, O (2020); de Vries, C & Hoffmann, | (2020)

212 While this report does not deal with the effect of Covid-19 on the state of Schengen, it can be noted that this health crisis has both
strengthened and transformed sovereignism. In the wake of the health crisis, traditional divisions between those advocating sovereignism
and those promoting global, supranationalcooperation havebecome blurred: EU citizens wantmore EU cooperation, butalso to be protected
and shielded from global dangers (Krastev, | & Leonard, M (2020)). The health crisis hence exhibits opportunities as well as further challenges
for Schengen governance. While being an inherently global problem, the EU as a whole has managed the health crisis to a very little extent.
Each Member State has introduced its own measures when dealing with the Covid-19 pandemic, thus exposing the Schengen governane
crisis - an international phenomenon being fully tackled locally instead of by the EU as a whole.
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"Obviously, forpeople living in the Czech Republic migrationis the biggest topic. |don't
understandwhy, butitis.”?"

"Youwon’t win an electiontoday, if you say:‘oh we will open the borders again, we don't
care."?"

“It [the internal border controls] gives them a feeling of security. They internal border
controls [are thought to] contribute to more security. | personally doubt this; we don't
have border control everywhere.We have it on certain places and they are random
controls, so there are still illegal border crossings, there is no 100 percent security or
thereis no hundred percent closed border, soit’s not like this.”?"

While European publics have consistently regarded freedom of movement as one of the main
achievements of European integration,?'® at the same time the Schengen regime has been equally
publicly contested in the areas of governance, border control and unregulated migration to EU
Member States.?"

The 2015 migration crisis clearly heightened the focuson border securityand immigration control also
within the Schengen territory. An exceptional reading of the migration crisis and its impact on
Schengen, by neglecting the pre-crisis situation, would fail to takeinto account the mentioned political
changes, as wellas underlying structural shortcomings of the Schengenregime andthe fact that border
practices have been also previously partly deviating from legal frameworks.?’® Schengen “crises” or
disputes are not novel, but have indeed been re-occurring, which also points towards the
resilience of the system despite its shortcomings. Moreover, the reintroduction of internal border
controls under exceptional circumstances as noted above is built into the Schengen system and can
be regarded as one of the safeguards supporting its resilience rather than undermining it.

The particularity about the contemporary,ongoingimpasse is thatinternal border controls within the
Schengen territoryhave become the default position — not the exception - by key Schengen Member
States (see Table 7). The 2018 German government coalition agreement states, that “until the
protection of the EU external borders works effectively, internal border controls are legitimate.”*"
Similarly, the 2020 Austrian coalition agreement notes a need for the “Protection of Austria's internal
border until the EU external border protection is not impeccable."?* There are also indications that
Scandinavian countries foresee a continuation of internal border controls alsoin the (near) future, such
as including resources for border checks intotheir national budgets.

Table 7: Reintroduction of Internal border controls in the Schengen area (as of July 2020)

Reasons given for reintroduction of internal border controls

Lithuania Covid-19

Finland Covid-19, OSCE meeting, Euromed meeting, Political Meeting

23 Interview-MP-CZ-31/07/2020

2 nterview-Gov-AT-31/07/2020

215 Interview-PermRep-AT-04/09/2020

216 European Commission (2020)

27 Trauner, F (2016),p1

28\/an der Woude, M (2020); Colombeau, SC (2020)
2% Government of Germany (2018)

20 OVP (2020)
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Spain Covid-19, UN Conference, Meeting, Basque celebration (terrorism)
Portugal Covid-19, NATO summit
Germany Covid-19, secondary movement, external border, migration and security policy, security

situation in Europe, recomm. Council 11 May 2017, recomm. Council 7 Feb 2017,
recomm. Coundil 11 Nov 2016, recomm. Council 12 May 2016, large number of persons
seeking international protection, G7, G8

Iceland Covid-19, Visit of Hells Angels Motorcycle Club

Switzerland Covid 19

Czech Republic Covid-19

Belgium Covid-19, irregular migrants, G7

Austria Covid-19, secondary movements, terrorism, organised crime, external border, security
situation in Europe, European Council meeting, JHA meeting, security situation in
Europe, recomm. Council 11 May 2017, recomm.Council7 Feb 2017, recomm. Council
11 Nov 2016, recomm. Council 12 May 2016, large number of persons seeking
international protection, WEF, Euro 2008

Slovakia Covid-19

Estonia Covid-19, POTUS visit, NATO meeting

Poland Covid-19, Ministerial Event, Climate conference, NATO summit, World Youth Days, Pope
visit, Conference, Euro football

Hungary Covid-19, large number of persons seeking international protection

Norway Covid-19, terrorism, secondary movement, security situation in Europe, world

championship, recomm. Council 11 May 2017, recomm. Council 7 Feb 2017, recomm.
Council 11 Nov2016,recomm. Council 12 May 2016, large number of persons seeking
international protection, unexpected migratory trends, terrorism, Nobel Prize
ceremony

Sweden Terrorism, external border, serious threat to public policy and internal security, Summit,
security situation in Europe, secondary movement, recomm. Council 11 May 2017,
recomm. Council 7 Feb 2017, recomm. Council 11 Nov 2016, recomm.Council 12 May
2016, large number of persons seeking international protection, unexpected influx,
Oslo bomb & shooting in Utoya (terrorism)

Denmark Covid-19, terrorism, organised crime, serious threat to public policy and internal
security, security situation in Europe, secondary movement, recomm. Council 11 May
2017, recomm.Council 7 Feb 2017,recomm.Council 11 Nov 2016, recomm.Council 12
May 2016, large number of persons seeking international protection, unexpected
migratory trends, UN Conference

France Terrorism, Covid-19, political events, secondary movement, external border, state of
emergency (terrorism), Euro Football championship, Tour de France, UN Conference,
G20, Summit, ETA anniversary (terrorism), Batasuna demonstration, NATO Summit,
Conference, Basque meeting (terrorism)

Source: European Commission, Member States’ notifications regarding the temporary reintroduction of border controls at internal borders
pursuantto Article 25 and 28 et seq. of the Schengen Borders Code
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The country experts we spoke to have acknowledged that, given the decreasing numbers of migrants
arriving, the currentupholding of border control goesagainst the Schengen acquis. It was emphasised
that border controls are seen as ameasure to preventa newincrease in migrantarrivals in the future.
The internal border controls are thus seen by the Schengen Member States that opted for the
prolongation of those controls as a signal to potential migrants that“our borders are closed.”*'

“I think for the Austrian government, like for all the other governments having internal
border controls, what they fear is having the crisis of 2015 repeated. And in order to
avoid this, we have the internal border controls because we want to avoid another
situation where we are confronted with lot of illegal border crossings and having people
there without any control and being overloaded. [...] But it is true that the internal
border controls-andthis is also what the regulation of the Schengen Border Code says
- they have to be a last resort and there has to be a limit of time. | think we have now
internal border controls now for 5 years almost, so this is already a very, very long time.
So other Member States and associated statesalso have theright to say now:look, this
is nowtoolong.You have to come back to Schengen and youhave to come back to no
border controls[...]."**

The insistence on internal border control has not only heightened tensions between Schengen
Member States, and EU institutions, but has also led to conflict within countries. For instance,
dissatisfaction in Bavaria (Germany) with the federally employed border police emerged. Hence, as of
2018, Bavaria reinstituted border police of its own to monitor its borders, despite border protection
being a federal task according to German constitutional law.?*

At the same time, the limited number of countries that actually have, repeatedly, introduced internal
border checks also emphasise thatto speak of these measures as a crisis might be misleading, too,
and might serve as a further politicisation of the issue instead of thinking of productive ways forward.
As one of our interviewees for this study put it: “So saying Schengen is dead because of that, | don't
believe so.Nevertheless, we should not be overly over-optimisticin the sense that the fact that those
Member States keep those border controls for suchalong period is not something normal.”?*

In addition to being opposed to the spirit and legal foundations of Schengen, the continuing of
border checks has also economic effects. Studies have repeatedly underlined the economiclosses in
the wake of the reimposition of bordercontrols. Different studiesindicate a decrease in bilateral trade
between countries belonging to the Schengen Area of more than 10%, which can lead to a drop of
0.8% in the zone’s GDP.?* In terms of economic costs, Central and Eastern European states in particular
have raised concerns, given the increased costs for road transportation of goods.? Put differently,
economic arguments mightact as an incentivizing force also for the Visegrad countries to think
about common, productive ways out of the Schengen impasse via cooperation in the field of
asylum. Those countries that did reintroduce internal border checks have been shifting their
justification to keep them in place from one legal basis tothe other - and thejustifications were widely

2! Interview-Gov-AT-31/07/2020

22 |nterview-PermRep-AT-04/09/2020

22 Gyensson, S (2020)

24 Interview-Council-28/07/2020

2 See for example Aussilloux, V and Le Hir, B (2016); RAND (2016); Bertelsmann Stiftung (2016)
226 De Somer, M (2020)
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criticised as rather weak, given that migration-relatedreasons were stillusedas an argumentlong after
numbers of arrivals significantly dropped.

The Commission could have taken action, including infringement procedures against this group of
Member States, but refrained, as these actions were driven by perceived concerns of the public over
the control of borders.?”” While there areobvious reasons for not wanting toadd further fuel to tensions
across Schengen Member States, the perception of public concerns however might be partly
misleading. Public opinion has been much more nuanced on this matter as generally assumed by
the political elites (see the section on public opinion below).

In an attempt to regularise their practices, 2017 five out of the six countries that have continuously
relied on reinstating internal border controls (Austria, Denmark, France, Germany and Norway)
proposed??® to the Commission that it amend the SBC. Following this proposal, further extensions of
internal border controls (up to a maximum of a total of 4 yearsas opposedto the current2 years, under
Article 29 ofthe SBC) would be legally permissible. In direct response to this attemptby this group of
Member States, the Commission was proposing a revision, which would have legally enabled the
extension of internal control. Given the divergent position on the matter across Member States and
across EU institutions, a solution on revising the SBC has not been found yet. The question of how to
solve the ongoing and re-occurring tension remains highly relevant. What are the opportunities and
challenges at the EU and national levels for the problems of Schengen cooperation? And what is the
role of the SEMMin addressing these tensions?

4.2. Challengesand opportunities for Schengen cooperation

While asylum is the major issue influencing current tensions within Schengen (tensions over
secondary movementsand solidarity mechanisms), itis not part of the Schengen acquis. “I think that
is problematic becauseit allows Member Statesto see the cooperation on asylumindependently from
theissue of the absence of internal borders. Historically, thatis utterly wrong.”?*® Consequently, there
have been repeated attempts to link the CEAS to Schengen. This has included calls for making the
implementation of the Dublin Regulation®° part of the SEMM and having countries that show no
solidarity in terms of relocationexpelled from Schengen.

Traditional receiving countries of asylum seekers such as Germany, Austria or the Netherlands are
concerned about the secondary movements of asylum seekers. EU Member States at the external
borders, in turn, are strongly in favour of solidarity mechanismswithin CEAS, such as relocation, and at
the sametimealso benefit from secondary movements as they reduce the number of asylum seekers
they have to manage according to the Dublin Regulation. Lastly, some countries are opposed to
solidarity measures among EU Member States, given that they are not receiving large numbers of
asylum applications and/or benefit relatively strongly from a strong sovereignist position mobilising
their electorate. In Hungary, for instance, as a result of a strong emphasis on the governing party for
years?' prior to the 2018 election, migrationwas amongthe main concerns of voters (see Figure9).

27 bid

228 Statewatch (2017)

2 Interview-Council-28/07/2020
%0 Regulation (EU) No 604/2013
31 Bir6-Nagy, A (forthcoming)
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Figure 9: The fears of Hungarian voters in the final days of the 2018 election campaign
(percentage)
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Source: Boros, T & Laki, G (2018), field work: Zavecz Research. Time of data collection: March 28-April 5,2018. Original question: Please select
the three most important issues that you have thought about during the last month which made you apprehensive/fearful.

These contradictory interests and divisions among EU Member States on asylum questions
reflect the impasse within Schengen, with the sticking point of the Dublin Regulation that is
incentivising solidarity-averse behaviour. These are enduring and are not likely to vanish.
Consequently, the chances that there will be a consensus of linking the issue of CEAS and Schengen
with each other is ratherslim, asalsothe different experts we interviewed for this study underlined (see
also section 3.2.3).

At the political level, there have been repeated proposals for mini Schengen areas. However, these
would face the same tensions asthelarger Schengen area, if asylum standards between these countries
diverge or migration flows are uneven between these countries.”? Reducing Schengen can be also
seen as posing a severe legitimacy problem for the EU, given that freedom of movement as
established by Schengen, is considered as one of the mostimportant achievement of the European
project.?3

Instead of major overhauls or restructuring Schengen, more incremental changes and practices
hence seem to be the more viable way out of the current impasse.

42.1. Alternativesto internal border controls

In order to overcome the Schengen impasse, the European Commission has been calling
repeatedly®* on Member States to use internal police checks, provided that theyare notsystematic
but are conducted on reasonable suspicion, instead of continuing internal border controls. Article 23
of the SBCallows for such police checks provided that: (a) border controlis not their objective; (b) they

22 De Somer, M (2020)
23 European Commission (2020)

% European Commission. Commission Recommendation (EU) 2017/820 of 12 May 2017 on proportionate police checks and police
cooperation in the Schengen area. C(2017) 3349, OJ L 122,13.5.2017
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are based on general police information and aim in particular to combat cross-border crime; (c) they
are devised in a manner clearly distinct from systematic checks at external borders; and (d) they are
carried out on the basis of spot checks. These provisions ought to prevent that police checks are used
as a defacto substitute forinternal border controls.

Some Schengen Member States, such as Norway, have in the wake of the Commission's
recommendation taken the initiative to introduce more police checks.?** However, the Danish and
Swedish governments have rejected intensified police checks, deeming them incompatible with
national legislation or inadequate.”® Furthermore, the potential overuse of interoperability
components for conducting police checks has been seen by experts as possibly leading to a
reintroduction of systematic bordercontrols. The Courtof Justice of the European Union (C-188/10, C-
189/10, C-278/12, C-9/16) has been very clear in its rulings that it is not willing to accept intensified
police checks as a de facto substitute for border control.?’

4.3. Publicopinion

In many European countries in recent years the public discourse about the EU appears to be more
salient and polarised thanin previous decades, especially due to the series of EU crises. Nevertheless,
based on recent research, Euroscepticism among the general public remains stable and these
crises did not reinforce the link between the rejection of immigrants and rejection of the EU.
Finally, it is suggested that (national/European) identity constitutes a significant and powerful
predictor of these attitudes - respondents with a European identity support Schengen membership
significantly more than those identifying exclusively with their nation-state.

In many Member States, the public discourse about the EU appears to be more salient and
polarised than in previous decades. Events such Brexit and the Dutch and French referendums on
the European constitution show how the attitudes of the general public can strongly influence
European politics. In recent years, this has been reflected in an increased interest of scholars and EU
institutions alike in understanding the factors affecting attitudes towards the EU which include
Euroscepticism, attitudes towards immigration, attitudes towards asylum policy to attitudes to
globalisation understood commonly by Europeans as trade (increased movement of goods and
money) and migration (increased movementof people).?*®

Overall, public attitudes towards the EU depend on how much each of the different dimensions
composing these general attitudes count-for instance, attitudes towards the EU can represent a trade-
off between welfare system sustainability because of the contribution of foreign workers versus
potential labour market competition.”* It is precisely these different expectations about economic
outcomes, either on the individual or societal level, that are shown to result in varying attitudes

55 Bossong, R& Etzold, T(2018)
6 Bossong, R&Etzold, T(2018)
27 De Somer, M (2020)

28 de Vries, C & Hoffmann, 1 (2018)
29 Karstens, F (2020a)
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towards European integration®* and “linking the EU’s liberal labour market regimeto higher labour
market risksis particularly effective in undermining support for Freedom of Movement.”*'

It should be emphasised that attitudes towards the institutional framework for migration within the
EU, freedom of movement, the Schengen area or attitudes towards border regimes specifically **? are
explored much less. For instance, almost all available literature on attitudes towards the freedom of
movement relies on a single data source, the Eurobarometer. As an exception to this, Karstens
conducted an original EU-wide survey in 2017 (N= 10,827) that analysed factors affecting border
regime supportin EU countriesand contained national representative samplesfrom France, Germany,
Italy, Poland, Spain and the UK. He finds that respondents in Germany are more supportive of open
borders inside Schengen than the average Schengen member country, whereas respondents in France
areonaverage the least supportive, followed by thosein Italy (see Figure 10). 2

Figure 10: Support for Current Border Regime towards Schengen Neighbours on a scale running
from O (strongly against) to 10 (strongly in favour).

Support for current intra-EU border regime ]

40 7.0

f

Source: Karstens, F (2020)

The understanding of public preferences regarding the Schengen regime remains limited, due
to the lack of available data and diverse data sources. In line with this, DG HOME issued a special
Eurobarometer survey on Schengen in 2018 to assess the awareness, attitudes and opinions of
Europeans regarding the Schengen area.?*In this survey (see Figure 11), the reintroduction of internal
borders by Germany, Austria, Denmark, Sweden, Norway and France is seen by the majority of
respondents in these countries as a measure to discourage people from coming irregularly to the
country (Germany, Austria, Denmark, Sweden). Only in France does themajority of respondents see the
reintroduction of border controlas an action to preventterrorism.**

Figure 11: Reasons for re-introduction of internal borders according to the public

240 Gabel, M (1998)

21 Karstens, F (2020b), p55

2 Karstens, F (2020a)

23 Karstens, F (2020a)

244 European Commission (2018b)

5 European Commission (2018b). Interestingly, this reflects the Articles in the Schengen Code cited by these countries as the reason for the
re-introduction of borders. France extended its border controls by referencing the continuing terrorist threat, whereas Germany, Austria,
Denmark, Sweden and Norway used a systematic threat to the entire Schengen zone.
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Inyour opinion, why have temporary internal border controls been
reintroduced in some countries? (%)
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Source: European Commission (2018d).

Althoughitis commonly assumed that a series of EU crises such as the Euro crisis, the “Schengen crisis”
and Brexit haveled to backlash and Euroscepticism among the general public, research shows that, in
fact, political attitudes such as those towards immigration or the EU remain stable and that the
crisis did not reinforce the link between the rejection of immigrants and rejection of the EU.>*
Severalscholarly analysesfromrecentyears®’ on publicopinion towardsthe EU and/or public support
for the freedom of movement suggest that (national/European) identity, along with the national
context,**® constitutes a significant and powerful predictor of these attitudes because citizens regard
the absence of border controls as a threat to the national way of life.?** Respondents exhibiting a
European identity support Schengen membership significantly more than those identifying exclusively
with their nation-state. Thus, the endorsement of Schengen and further European integration
depend strongly on an inclusive European collective identity.**°

26 Stockemer, D etal. (2019)

247 Karstens, F (2020b); Vasilopoulou, S & Talving, L (2019); Kuhn, T (2019)
28 de Vries, C (2018)

249 Karstens, F (2020b)

20 Karstens, F (2020a)
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5. CONCLUSIONS

To set the stage for the recommendations that follow, this section provides a brief assessment of the
SEMM in light of the findings of the desk research and interviews. It then looks at the broader level to
identify ways forward for Schengen, given the aforementioned challenges and controversies.

Conclusions on the design of the SEMM

Relevance

All stakeholders interviewed for this study saw the SEMM as relevant to assessing and
supporting the further implementation of the Schengen acquis. Evaluated Member States largely
found the exercise beneficial — even if report findings revealed areas for improvement of which they
were already aware. Additionally, the majority of respondents considered a well-functioning SEMM to
be essential to developing mutual trust in the Schengen area. However, the long duration of the
SEMM procedure, complexities of amending annual programmes and limited use of
unannounced visits were found to hamper its ability to respond to current events or the latest
risk analyses.

Coherence

The different Schengen policy areas are evaluated independently fromeach other. This applies to the
evaluation missions, butalso to theselection and training of evaluators. Interviews revealed that some
thematic areas were stronger than others in terms of the knowledge and availability of experts
conducting SEMM evaluations pointing to the need for increased internal coherence across
evaluated policy themes.

Regarding external coherence, the SEMM is operating in a complex area of migration, asylum and
border management that inherently also concerns fundamental rights. EU agencies like Frontex
already are tasked tomonitor certain parts, while the European Asylum Support Office’s monitoring of
asylum issues has yet not been adopted by EU legislators. Most recently, the Commission published
the New Pact on Migration and Asylum, which, amongothermeasures, foreseesa national monitoring
mechanism for fundamental rights within its proposed regulation introducing a screening of third-
country nationals at external borders.”' Whether this mechanism could address the shortcomings of
monitoring compliance with Article 4 of the SBC that were highlighted in the case of SEMM will depend
onwhether the narrow scope of the monitoring mechanism (which is currently proposed to be limited
tothescreening procedure) and questionsregarding the independence of the authoritiesinvolved as
well as their ability to contribute to accountability for violations of rights are addressed.

The existence of other relevant evaluation mechanisms, such as the human rights monitoring
mechanism of the Council of Europe, mean that complementarity and coordination may well add
further value while avoiding duplication of efforts.

In this context, Frontex’s VA was frequently mentioned by interviewees as similar to some aspects of
the SEMM questionnaire. As a new questionnaire was just adopted in 2019, this study is not able to
determine whether this new iteration was effective in reducing any overlapping Member State

! European Commission. Proposal for a Regulation of the European Parliament and of the Councilintroducing a screening of third country
nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817, COM(2020)
612 final, Article 7
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reporting requirements in practice. However, sharing the VA findings with evaluation teams is a
positive development that willassist them in preparing for evaluationvisits.

Effectiveness

The study found that, generally speaking, the SEMM was perceived as effective in identifying the
degree of implementation of the Schengen acquis and related conditions. However, the

complexity of the legal framework was seen as posing a challenge in this regard. As several
interviewees pointed out, the evaluation system can be only as good as the legal framework against
which it evaluates. This works particularly well with evaluating clear requirements like infrastructure or
staffing®? but is more difficult with less determined requirements, particularly so-called “good
practices”. Three key challenges were mentioned by interviewees in this respect, all of which challenge
the effectiveness of the SEMM:

1. migrationis a very fast developing field, with ever-changing trends and compositions of flows;
2. theacquis is fragmented in different policy areas; and

3. non-binding compilations of “best practices” are seen as neithereasily accessible (i.e. they are
scattered acrossdifferentcompilations®®) nor always transferable to every national system.

More broadly, several interviewees also acknowledged that the SEMM was not being used to its
full potential. The SEMM was designed as an instrumentto effectively evaluate the performance of an
individual Member State in specific Schengen policy area(s) at a certain point in time. Interviews
suggested that this “snapshot” approach reveals weaknesses in four key ways:

e it cannot keep pace with fluid policy and legal developments and evolving situations on
the ground;

o itfailsto address shortcomings of theimplementation of the Schengen acquis - even those
that are documented andwell-known - if these are not witnessed during the evaluation visit;

e it does not offer a way to bring all thematic areas together to analyse a national border
and migration system in its entirety;>* and

e it misses the opportunity of instutionalising the roll up of country-level findings to
further develop Schengen at the horizontal level, thus hindering its ability to impact the
Schengen area as a whole.

Efficiency

Without exception, interviewees agreed that the SEMM lacks efficiency due to the long time period
between the evaluation and the adoption of the recommendations by the Council (see section
3.2.1). Additionally, severalintervieweesremarked thatthe SEMM would be more efficient if it could
more flexibly make use of unannounced visits for ad hocfollow up regarding identified deficiencies.

Transparency

Transparency has differentfacets in the SEMM. Broadly speaking, it extends to the transparency of the
process itself. Many parts of the SEMM are conducted under access restrictions and confidentiality.

52 |nterview-Council-28/07/2020
23 Interview-Gov-FI-10/09/2020
% Interview-Council-28/07/2020
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Examplesinclude, forinstance, evidence considered ahead of a SEMM visit, the process of developing
theevaluationreportas wellas thereportitself.

However, none of the interviewees raised significant concerns or criticised the opaque nature of
the process but rather showed understanding due to the sensitivity of some information and the
confidentiality of evaluation processesas such. Theissue of transparency was also raised in interviews
with respect to tools for measuring compliance, such as the best practice compilation where neither
the origin nor the compilation as such seems to be accessible for everyone. Evaluators also criticised
therestricted access tothe VA, which are only shared by Frontex with the Commission, which however
should be changed in the future according to the ECBG Regulation.?*> Where the lack of transparency
and a related accountability gap has become particularly apparent was the case of Croatia, where it
was suggested that political pressure led to a hasty assessment of the readiness of Croatia to join
Schengen.

The impact of the SEMM on Schengen

The SEMM'’s impact on the functioningof the Schengen system could not be assessed in the short time
span of this research and the limited accessto relevant documents. However, the interviews illustrated
that, due to its authoritative power, the SEMM'’s findings and recommendations regarding the
implementation of the Schengen acquis across Member States provide a strongargumentfor national
experts to also bring less-disputed issues to the political and administrative attention of national
authorities. Ultimately, this also helps to free resources thatare needed to comply with the findings.¢

Another positive element that increases the wider impact of the SEMM on Schengen is achieved
through its connection to multiannual funding programmes. Based on an analysis of Schengen
evaluations, the Commission proposes areasin which it thinks certain Member States should invest and
discusses this with these countries during the negotiations of national programmes.?’ Sweden, for
example, made use of Internal Security Fund (ISF) funds todevelop a national task force to oversee the
implementation of the SEMM recommendations.**®

On the other hand, particularly recommendations deriving from best practices - which often are not
shared by Member States - or the far too long SEMM process overalldiminish its impact and are areas
that particularly stand to benefit fromadjustment.

Ways forward for Schengen

Whereas police checks to end internal border controlsdo not seem to solve theissue, and big reforms
do not seem feasible at the moment, one way forward for Schengen cooperation a more effective
approach seemstobe focusing on incrementally changing already existing frameworks, tools and
mechanisms available. As oneinterviewee putit:

“[...]we arein the phase where we are more or less trying to save what is left. And [...]
new proposals are perhaps not the best way forward. Now, maybe it's better to
consolidate and implement things thatare working thanto put forwardnew proposals
for extensive new IT systems and things like that. | think that at least in my country,
politics, I'm not really ready for that.[...]".>*

5 Regulation (EU) 2019/1896, Article 33/3; Interview-Gov-IT-30/07/2020
28 |nterview-PermRep-AT-04/09/2020; Interview-Gov-NO-08/09/2020
%7 Interview-Council-28/07/2020

8 Interview-Gov-SE-07/09/2020

%9 Interview-Gov-SE-07/09/2020
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Based on ourinterviews and literature review, potential measures could be:

e Stronger partnerships with Schengen Member Statesthatare not EU members, including them
into Measures in the Area of Freedom, Securityand Justice.

e Trust-building measures.

The SEMM can be a particularly useful tool to help find a way out of the current impasse through
trust-building measures. As mentioned, experts interviewed for this study have indicated that the
peer review process is effectively contributing to establishing more trust and enabling the exchange
of good practicesamong Member States.?* A furtheremphasis on trust-building measures within the
framework of the SEMM might play a positive role in the future of Schengen as well. Experts
interviewed underlined that theimpression of controlling orhavinga forced oversight can be fractious
attimes, or to quotean interviewee: “We know our gapsand we know our pain, we know what we are
missing, we know our troubles. So, we only have to show the pain to the European Commission or in
the Parliament and it does not help us, really.”*' Member States want to feel a supportive spirit.
According to experts, further specificways how to improvethe Schengen system are:

e Establishing a reporting and statistical component in the SIS Il. In terms of police checks
discussed above,one proposal experts havebeen suggesting is setting up a monitoring system
for those checks that fallunder the scope of the SBCby establishing a reportingand statistical
componentin the SIS II.2%

e Establishing an independent complaint mechanism and an EU border monitor. In terms
of fundamental rights, experts have, moreover, suggested the creation of an independent
complaint mechanism and an EU border monitor to deal with cases of alleged mistreatment
and fundamental rights violations. This monitoring system could be indeed part of future
SEMM evaluations.”?

¢ Increasing responsibility for eu-LISA. Experts have also suggested that increasing the
accountability eu-LISA regarding fundamental rights violations linked to wrong or false data
would be fruitful.?**

o Ex-post corrections of data records. In the field of data cooperation, procedures for ex-post
corrections ofincomplete and or/flawed records could also be established.”®* Once established,
these procedureswould also be evaluated by the SEMM.

e Better ways to communicate: reframe questions of control. Reframing the idea of control
would be another soft but effective measure. National governments would need to reframe
their ability to control towards their citizens by outlining that, when needed, they can introduce
border controls asforeseenby the SBCand could lift them when not needed to the benefit for
their own citizens. In government, communication emphasisingthat because the governments
have everything under control and are effective in controlling immigration internal borders
controls are not necessary would be beneficial. This would be a productive communication

20 |nterview-Gov-IT-30/07/2020; Interview-Gov-CZ-04/08/2020; Interview-Council-03/09/2020. One interview partner also emphasized that
in his/her impression, the European Commission does exhibit less trust of the evaluated Member States than the other Member States
(Interview-Gov-CZ-04/08/2020). So, supranational bodies should also especially putan emphasis on developing and implementing further
trust-building measures.

! Interview-Gov-CZ-04/08/2020
%2 Carrera, S etal. (2019)

23 |bid

24 bid

25 \/avoula, N (2020)
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technique for national governments who want to demonstrate their ability to control; this
would also help to again secure the freedom of movement within the Schengen area.
In summary, while Schengen is facing difficulties that are deeply political, there are a variety of
measures that can be taken to improve the functioning of Schengen, including measures that either
arenot politicised or can be used by governments - including ways that are in their favour, suchas the
abovementioned reframing of the capacity to control.
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6. RECOMMENDATIONS

Heading into to the next 5-year cycle, below are ways in which the European Parliament and other
stakeholderscan strengthen the SEMM and, in turn, the Schengen area:

Develop a prioritised procedure to apply when evaluation missions detect serious
deficiencies (4 months for the Commission to adopt the report and send the draft
recommendations to the Council; 2 months for the Council to adopt the recommendation) to

ensure that Member Statesaddress themat the earliest possible time to uphold the credibility
ofthe SEMM.

Introduce additional deadlines for the Commission-led phase of SEMM evaluations by
amending Article 14 and 15 of the SEMM Regulation. An amendment could indicate that the
Commission shall adopt the evaluation report (Article 14(5)) and submit a proposal to the
Councilto adopt recommendations (Article 15(2) within 9 monthsof the end of the evaluation.
Likewise, a modification to Article 15(3) could introduce a deadline forthe Council to adopt the
recommendations “within 4 months” of the submission of the Commission proposal, as this is
theaverage time this stage took during the last evaluationcycle.

Discuss the opportunity of introducing a definition of “serious deficiencies” in Article 2
of the SEMM Regulation, while retaining enough flexibility to cover the range of possible
scenarios. This definition should minimally establish that serious deficiencies correspond to
findings of non-compliance within the meaning of Article 14(3)(c) of the Regulation that may
significantly affect the functioning of the Schengen area.

Amend article 10 of the SEMM Regulation to provide the Commission with the possibility
of building an expert pool for evaluation experts in the various Schengen policy areas. The
expert pool should, however, be subsidiary and only be used should Member States not
designate appropriate ora sufficient number of experts for an evaluation mission.

Specify the meaning, scope and purpose of thematic evaluations to ensure that this tool is
used appropriately and to its full potential. In particular, additional provisions should spedify
that thematicevaluations can be programmed by the Commission acting on its own initiative
or uponrequest fromthe Council (as was the case for the 2019 thematic evaluation on EUIBM)
or European Parliament. The scope of thematic evaluations should include both specific
operational features in the application of the Schengen acquis (such as local Schengen
cooperation, as wasthe case of the 2015 thematic evaluation);the implementation of strategic
cross-cutting aspects of border management systems; and the implementation of recently
adopted legislation.

Build more flexibility into the annual programme to allow the Commission to adaptit to
respond to developmentsas theyarise.For instance, theCommissionmay onits own initiative
conduct an additional number of unannounced visits annually to quickly follow up on
changing migratory patterns or evolving risks under a prioritised Committee procedure of
amending theannual programme.

Recalibrate the ratio between announced and unannounced visits in favour of conducting
more unannounced SEMM visits. This would enable evaluation teams to make better use of
this toolto help them get a realistic picture of the situation.

Evaluate fundamental rights across all Schengen policy fields with the support of FRA and
taking into account potential findings from other monitoring systems and reputable sources
such as the Council of Europe, statutory bodies and independent organisations. The SEMM
covers a broad range of policy fields, which are evaluated separately. Issues such as
fundamentalrights cutacross mostof them, yet thereis no mechanismthatwould capture this
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cross-cutting theme. Training on the topic should also be provided regularly to ensure that
evaluators are equipped to incorporate this lens into their assessmentactivities.

e Suggest that the European Commission sets up a visa service to evaluate the risks of
Member State visa practices, following the model of other agencies that provide risk analyses
such as Frontex, Europol and FRA. Risk assessments are so far well-functioning regarding
border-related issues. Other areas, particularly visas, lag behind. Alternatively, the option of
extending Frontex’s mandate for risk and vulnerability assessments in other areas such as
consular visa services could be examined.

¢ Increase the transparency of procedural aspects of the SEMM, including what evidence or
sources are considered in the preparation of on-site missions, clarity on what constitutes
serious deficiencies and how they are addressed. This would build trustin the system by
internaland external stakeholders.

e Widen the scope of evidence beyond information provided by the evaluated Member State
through questionnaires and during the on-site visits by also permitting evaluation teams to
collect and consider, for instance, analyses from reputable sources and statutory bodies or
exchanges with relevant non-governmental stakeholders during the evaluation visits. This
would also enable teams to gain an accurate understanding of implementation.

¢ Improve consistency across themes to strengthen the internal coherence of the SEMM. A
key aim of the SEMM is to ensure consistencyacross Member States—but for this to work well,
consistency should be increased within the SEMM itself - for instance, in the quality and
availability of training for evaluatorsin different thematic areas.

¢ Regularly update of questionnaires (both the SEMM questionnaire and checklists used for
visits) to reflect the latestlegislative developments in the SEMM'’s thematicareas. Toguarantee
that the questionnaires cover the latest acquis, Article 9 of the SEMM Regulation could foresee
a specificfrequency (e.g.every 2 years) of which to update the questionnaire.

e Offermore frequent training for experts, particularly in policy areassuch asvisas. This would
help ensure that new as well as experienced experts are well prepared to conduct evaluations,
including by staying up-to-date with developments in the field. Trainings should be offered
regularly and mighttake the form of basicand advanced in-personcoursesas well as webinars.
Possible short refreshertrainings before evaluation missions start could also be developed. One
potential way these could be scaled up isfor Frontex toextend its trainingto otherareasrelated
to SEMM evaluation.

e Ensure that the SEMM and the VA remain and strengthen their complementarity as
envisaged in the ECBG. Ensure access to VAs for evaluation experts to facilitate their
preparation foron-site missions asoutlined under theECBG regulation, which additionally may
contribute as ameans to crosscheck theinformation provided for the VA.

e Regularly update best practice compilations and ensure they are easily accessible.
Benchmarks are crucial for a well-functioning evaluation and monitoring system. The
Schengen acquis consists of legislation, commonly agreed-upon recommendations and best
practices that are scattered across the various policy areas in different catalogues. Based on
several concerns raised by stakeholders, it is recommended that evaluators use best practice
examples cautiously, as such standards of soft law are not binding themselves but become
binding once included in recommendations. Ensuring best practice compilations are up-to-
date and accessible to evaluators will enable them to more effectively use this tool when
identifying recommendations forevaluated Member States.

¢ Introduce the opportunity to draw broader conclusions from evaluations by introducing
instruments in the SEMMthat allowit to 1) provide a national Schengenfitness check covering
all Schengen policy fields within a Member State and 2) facilitate the analysis of individual
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evaluations to generate structural and horizontal strengths and weaknesses of Schengen
across Member States. Such an analysis may become part of the annual report from the
Commission to the Council and European Parliament according to Article 20 of the SEMM
Regulation or may beintroduced into the Council-led phase.

PE 658.699 77



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

7. REFERENCES

Amnesty International (2020). Croatia: Fresh evidence of police abuse and torture of migrantsand
asylum-seekers. At: https://www.amnesty.eu/news/croatia-fresh-evidence-of-police-abuse-and-
torture-of-migrants-and-asylum-seekers/.

Asylum Information Database (2020). Country Report Croatia. At:
https://www.asylumineurope.org/reports/country/croatia.

Aussilloux, V& Le Hir, B (2016). The Economic Cost of Rolling Back Schengen. France Stratégie. At:
https://www.strategie.gouv.fr/sites/strategie.qgouv.fr/files/atoms/files/the economic cost of roll
ing_back schengen.pdf.

Basile, L & Mazzoleni, O (2020). Sovereignist Wine in Populist Bottles? European Politics and Society
21(2): 151-162.

BBC (January 25,2016). Migrant crisis: EU seeks more controls for Schengen borders. Accessed on
4 June 2020. At: https://www.bbc.com/news/world-europe-35400495.

Bertelsmann Stiftung (2016). Departure from the Schengen Agreement Macroeconomic impacts
on Germany and the countries of the European Union. At: https://www.bertelsmann-
stiftung.de/fileadmin/files/BSt/Publikationen/GrauePublikationen/NW Departure from Schenge
n.pdf.

Bir6-Nagy, A (forthcoming). Orban’s political jackpot: migration and the Hungarian electorate.
Journal of Ethnic and Immigration Studies.

Boros, T & Laki, G (2018). The Hungarian Fear. Friedrich-Ebert-Stiftung Policy Solutions. At:
http://library.fes.de/pdf-files/bueros/budapest/14557.pdf.

Borzel, T & Risse, T (2017). From the Euro to the Schengen Crises: European Integration Theories,
Politicization, and Identity Politics. Journal of European Public Policy 25 (1): 83-108.

Bossong, R & Etzold, T (2018). The future of Schengen. SWP Comment 44/2018. At
https://www.swp-berlin.org/en/publication/the-future-of-schengen/.

Carrera, S & Luk, NC (2020).In the Name of COVID-19: An Assessment of the Schengen Internal
Border Controls and Travel Restrictionsin the EU. At: https://www.europarl. europa
.eu/RegData/etudes/STUD/2020/659506/IPOL STU(2020)659506 EN.pdf.

Carrera, S, Stefan, M, Cortinovis, R & Chun Luk, N (2019). When mobility is not a choice. CEPS paper
No.2019-11. At: https://www.ceps.eu/ceps-publications/when-mobility-is-not-a-choice/.

CEPOL (2018). European Union Strategic Training Needs Assessment 2018-2021. At
https://www.cepol.europa.eu/sites/default/files/CEPOL EU STNA REPORT.pdf.

Colombeau, SC(2020). Crisis of Schengen? The effect of two ‘migrant crises’ (2011 and 2015) on the

free movement of people at an internal Schengen border. Journal of Ethnic and Migration Studies
46(11): 2258-2274.

Commission of the European Communities. Proposal for a Council Decision on the establishment
of an evaluation mechanism to monitor the application of the Schengen acquis. COM(2009)105
final. At: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52009PC0105.

Commission of the European Communities. Proposal for a Council Regulation onthe establishment
of an evaluation mechanismto verify the application of the Schengen acquis. COM(2009)102 final
At: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009PC0102&from=EN.

Council of the EU. Council Decision 1999/435/EC of 20 May 1999 concerning the definition of the
Schengen acquis for the purposeof determining, in conformity with the relevant provisions of the

78 PE658.699


https://www.amnesty.eu/news/croatia-fresh-evidence-of-police-abuse-and-torture-of-migrants-and-asylum-seekers/
https://www.amnesty.eu/news/croatia-fresh-evidence-of-police-abuse-and-torture-of-migrants-and-asylum-seekers/
https://www.asylumineurope.org/reports/country/croatia
https://www.strategie.gouv.fr/sites/strategie.gouv.fr/files/atoms/files/the_economic_cost_of_rolling_back_schengen.pdf
https://www.strategie.gouv.fr/sites/strategie.gouv.fr/files/atoms/files/the_economic_cost_of_rolling_back_schengen.pdf
https://www.bbc.com/news/world-europe-35400495
https://www.bertelsmann-stiftung.de/fileadmin/files/BSt/Publikationen/GrauePublikationen/NW_Departure_from_Schengen.pdf
https://www.bertelsmann-stiftung.de/fileadmin/files/BSt/Publikationen/GrauePublikationen/NW_Departure_from_Schengen.pdf
https://www.bertelsmann-stiftung.de/fileadmin/files/BSt/Publikationen/GrauePublikationen/NW_Departure_from_Schengen.pdf
http://library.fes.de/pdf-files/bueros/budapest/14557.pdf
https://www.swp-berlin.org/en/publication/the-future-of-schengen/
https://www.ceps.eu/ceps-publications/when-mobility-is-not-a-choice/
https://www.cepol.europa.eu/sites/default/files/CEPOL_EU_STNA_REPORT.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52009PC0105
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009PC0102&from=EN

The state of play of Schengen Governances - An assessment of the Schengen Evaluation and monitoring
mechanism in its first multiannual programme

Treaty establishing the European Communityand the Treaty on European Union, the legal basis for
each of the provisions or decisions which constitute the acquis, OJ 1999 L176/1. At: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31999D0435.

Council of the EU. The Schengen acquis as referred to in Article 1(2) of Council Decision
1999/435/EC of 20 May 1999, OJ 2000 L239/1. At: https://eur-lex.europa. eu/ LexU riServ/ Lex
UriServ.do?uri=0J:L.:2000:239:0001:0473:EN:PDF.

Council of the EU. The Hague Programme: Strengthening Freedom, Security and Justice in the
European Union, (2005/C 53/01). At: https://eur-lex.europa.eu/ LexUriServ/L exUriServ.do?u ri=
0J:C:2005:053:0001:0014:EN:PDF.

Council of the EU. Council Decision 2007/533/JHA of 12 June 2007 on the establishment, operation
and use of the second generation Schengen Information System (SIS Il), OJ L205/63, 7.8.2007. At:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52009PC0105.

Councilof the EU (2014). Council Conclusions of 5 December 2014: Legacy of Schengen evaluation
within the Council and its future role and responsibilities under the new mechanism. At:
https://www.consilium.europa.eu/media/24933/146074.pdf.

Council of the EU. Council Implementing Decision setting out a Recommendation on addressing
the serious deficiencies identified in the 2015 evaluation of the application of the Schengen acquis
in the field of management of the external borders by Greece. Brussels, 5985/16, 12.2.2016. At:
https://data.consilium.europa.eu/doc/document/ST-5985-2016-INIT/en/pdf.

Council of the EU (2017). Working Party for Schengen Matters, updated 9 November 2017. At:
https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/working-party-schengen-
matters/.

Council of the EU. Council Implementing Decision setting out a Recommendation on addressing
the serious deficiencies identified in the 2017 evaluation of Sweden on the application of the
Schengen acquis in the field of managementof the external border. Brussels, 15810/18, 20.12.2018.
At: https://data.consilium.europa.eu/doc/document/ST-15810-2018-INIT/en/pdf.

Council of the EU. Draft Council Conclusions on EuropeanIntegrated Border Management (EUIBM).
Brussels, 9000/18. At: https://data.consilium.europa.eu/doc/document/ST-9000-2018-INIT/en/pdf.

Council of the EU. Outcome of the Council Meeting — 3622nd Council Meeting, Justice and Home
Affairs, Luxembourg, 4 and 5 June 2018. Brussels, 9680/18. At: https://www.consilium .europa.
eu/media/35542/st09680-en18.pdf.

Council of the EU. Council Implementing Decision setting outa Recommendation on addressing
the serious deficiencies identified in the 2018 evaluation of Finland on the application of the
Schengen acquis in the field of the common visa policy. Brussels, 8623/19, 15.4.2019. At
https://data.consilium.europa.eu/doc/document/ST-8623-2019-INIT/en/pdf.

Council of the EU. Functioning of the Schengen evaluation mechanism (Reg. (EU) No 1053/2013) -
Views of the Member States on the first multiannual evaluation cycle — Analysis of replies to the
Presidency questionnaire. Brussels, 13244/2/19 REV2, 11.11.2019. At: https://data.consilium.
europa.eu/doc/document/ST-13244-2019-REV-2/en/pdf.

Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and
monitoring mechanism toverify the application of the Schengenacquisand repealing the Decision
of the Executive Committee of 16 September 1998 setting up a Standing Committee on the

evaluation and implementation of Schengen. At: https://eur-lex.europa.eu/legal-content
[EN/TXT/?uri=CELEX%3A32013R1053.

PE 658.699 79


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31999D0435
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31999D0435
https://eur-lex.europa.eu/%20LexUriServ/L%20exUriServ.do?u%20ri=%20OJ:C:2005:053:0001:0014:EN:PDF
https://eur-lex.europa.eu/%20LexUriServ/L%20exUriServ.do?u%20ri=%20OJ:C:2005:053:0001:0014:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52009PC0105
https://www.consilium.europa.eu/media/24933/146074.pdf
https://data.consilium.europa.eu/doc/document/ST-5985-2016-INIT/en/pdf
https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/working-party-schengen-matters/
https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/working-party-schengen-matters/
https://data.consilium.europa.eu/doc/document/ST-15810-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-9000-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-8623-2019-INIT/en/pdf
https://eur-lex.europa.eu/legal-content%20/EN/TXT/?uri=CELEX%3A32013R1053
https://eur-lex.europa.eu/legal-content%20/EN/TXT/?uri=CELEX%3A32013R1053

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

e Croatian Ombudswoman (2019). Annual Report of the Ombudswoman of Croatia for 2010. At:
https://www.ombudsman.hr/en/download/annual-ombudsman-report-for-
2018/?wpdmdI=6777&refresh=5f5b66e7a9c5b1599825639.

e De Somer, M (2020). Schengen Quo vadis? European Journal of Migration and Law 22: 178-197.

e de Vries, C & Hoffmann, | (2018). Globalization and European Integration: Threat or Opportunity?
Perception, knowledge and policy preferences. Bertelsmann Stiftung (eupinions). At
https://eupinions.eu/fileadmin/files/BSt/Publikationen/GrauePublikationen/EZ eupinions 04 20
17 englisch.pdf.

e Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country
nationals. OJ L 348, 24.12.2008. At: https://eur-lex.europa.eu/legal-content/EN/ALL /?uri=c elex%
3A32008L0115.

e European Commission (2008). Background on Schengen enlargement. Memo/07/619. At
https://ec.europa.eu/commission/presscorner/detail/en/MEMO 07 619.

e European Commission. Commission Implementing Decision of 18.6.2014 establishing the
multiannual evaluation programme for 2014-2019 in accordance with Article 5 of the Council
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengen acquis. Brussels, C(2014) 3683. At
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/borders-
and-visas/general/docs/c 2014 3683 f1 commission implementing decision en.pdf.

e European Commission. Commission Implementing Decision of 30.10.2014 establishing the first
section of the annual evaluation programme for 2015 in accordance with Article 6 of the Coundi
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengenacquis. Brussels,C(2014) 7881.

e European Commission. Annexto the Commission Implementing Decision establishing a standard
questionnaire in accordance with Article 9 of the Council Regulation (EU) No 1053/2013 of 7
October 2013 establishing an evaluation and monitoring mechanism to verify the application of
the Schengen acquis. Brussels, C(2014) 4657. At: https://ec.europa.eu/home-affairs/ sites/ho
meaffairs/files/e-library/documents/policies/borders-and-
visas/general/docs/c 2014 4657 f1 annex en.pdf.

e European Commission. Commission Implementing Decision C(2015) 4827 of 23.7.2015 amending
amending Commission Implementing Decision C(2014) 3683 of 18.6.2014 establishing the
multiannual evaluation programme for 2014 - 2019 in accordance with Article 5 of the Council
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengen acquis. At: https:/ /ec.e _uropa. eu/t
ransparency/regdoc/rep/3/2015/EN/3-2015-4827-EN-F1-1.PDF.

e European Commission. Commission Implementing Decision of 9.12.2015 establishing the first
section of the annual evaluation programme for 2016 in accordance with Article 6 of the Coundi
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengen acquis. Brussels, C(2015) 8537. At:
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-8537-EN-F1-1.PDF.

e European Commission. Communication: Backto Schengen-A Roadmap. Brussels, COM(2016) 120
final. At: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/borders-
and-visas/schengen/docs/communication-back-to-schengen-roadmap en.pdf.

e European Commission. Commission Implementing Decision of 21.11.2016 establishing the first
section of the annual evaluation programme for 2017 in accordance with Article 6 of the Coundi
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring

80 PE658.699


https://www.ombudsman.hr/en/download/annual-ombudsman-report-for-2018/?wpdmdl=6777&refresh=5f5b66e7a9c5b1599825639
https://www.ombudsman.hr/en/download/annual-ombudsman-report-for-2018/?wpdmdl=6777&refresh=5f5b66e7a9c5b1599825639
https://eupinions.eu/fileadmin/files/BSt/Publikationen/GrauePublikationen/EZ_eupinions_04_2017_englisch.pdf
https://eupinions.eu/fileadmin/files/BSt/Publikationen/GrauePublikationen/EZ_eupinions_04_2017_englisch.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL%20/?uri=c%20elex%25%203A32008L0115
https://eur-lex.europa.eu/legal-content/EN/ALL%20/?uri=c%20elex%25%203A32008L0115
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_07_619
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/borders-and-visas/general/docs/c_2014_3683_f1_commission_implementing_decision_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/borders-and-visas/general/docs/c_2014_3683_f1_commission_implementing_decision_en.pdf
https://ec.europa.eu/home-affairs/%20sites/ho%20meaffairs/files/e-library/documents/policies/borders-and-visas/general/docs/c_2014_4657_f1_annex_en.pdf
https://ec.europa.eu/home-affairs/%20sites/ho%20meaffairs/files/e-library/documents/policies/borders-and-visas/general/docs/c_2014_4657_f1_annex_en.pdf
https://ec.europa.eu/home-affairs/%20sites/ho%20meaffairs/files/e-library/documents/policies/borders-and-visas/general/docs/c_2014_4657_f1_annex_en.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-4827-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-4827-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-8537-EN-F1-1.PDF
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/borders-and-visas/schengen/docs/communication-back-to-schengen-roadmap_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/borders-and-visas/schengen/docs/communication-back-to-schengen-roadmap_en.pdf

The state of play of Schengen Governances - An assessment of the Schengen Evaluation and monitoring
mechanism in its first multiannual programme

mechanism to verify the application of the Schengen acquis. Brussels, C(2016) 7387. At
https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-7387-F 1-EN-MAIN-PART-1.PDF.

European Commission. Commission Implementing Decision of 7.11.2017 establishing the first
section of the annual evaluation programme for 2018 in accordance with Article 6 of the Cound
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengen acquis. Brussels, C(2017) 7000. At:
https://ec.europa.eu/transparency/regdoc/rep/3/2017/EN/C-2017-7000-F 1-EN-MAIN-PART-1.PDF.

European Commission. Commission Recommendation (EU) 2017/820 of 12 May 2017 on
proportionate police checks and police cooperationin the Schengen area. C(2017) 3349,0J L 122,
13.5.2017. At: https://eur-lex.europa.eu/legal-content/EN/TXT /?toc= 0J:L:2017:122:TOC&uri=
uriserv:0J.L .2017.122.01.0079.01.ENG.

European Commission: Communication on preserving and strengthening Schengen. Brussels,
COM(2017) 570 final. At: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-
do/policies/european-agenda-

migration/20170927 communication on preserving and strengthening schengen en.pdf.

European Commission. Commission Implementing Decision of 31.10.2018 establishing the first
section of the annual evaluation programme for 2019 in accordance with Article 6 of the Coundi
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengenacquis. Brussels,C(2018) 7115.

European Commission. Communication from the Commission to the European Parliament, the
European Counciland the Council. Progress report on theimplementation of the European Agenda
on Migration. Brussels, COM(2018) 250 final Annex 6, 14.3.2018. At: https:// ec.europa.eu
[transparency/regdoc/rep/1/2018/EN/COM-2018-250-F1-EN-MAIN-PART-1.PDF.

European Commission (2018a). Report of re-evaluation visit to the UK on Schengen Information
System. Leaked Version available at: https://netzpolitik.org/wp-upload/2020/02/2018-EU-COM-
2nd-SIS-Evaluation-UK-Restreint-OCR.pdf.

European Commission (2018b). Special Eurobarometer 474. Europeans’ perceptions of the
Schengen Area. Accessed 30 July 2020. At: https://ec.europa.eu/commfrontoffice /publicopinion
/index.cfm/survey/getsurveydetail/instruments/special/surveyky/2218.

European Commission. Commission Implementing Decision of 15.10.2019 amending Commission
Implementing Decision C(2019) 3692 establishing the multiannual evaluation programme for
2020-2024 in accordance with Article 5 of the Council Regulation (EU) No 1053/2013 of 7 October
2013 establishing an evaluation and monitoring mechanism to verify the application of the
Schengen acquis. Brussels, C(2019) 7278.

European Commission. Communication on the verification of the fullapplication of the Schengen
acquis by Croatia. Brussels, COM(2019) 497, 22.10.2019. At: https://ec.europa.eu/home-affairs
[sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191022 com-2019-
497-communication en.pdf.

European Commission. Commission Implementing Decision of 17.5.2019 establishing the
multiannual evaluation programme for 2020-2024 in accordance with Article 5 of the Council
Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and monitoring
mechanism to verify the application of the Schengen acquis. Brussels, C(2019) 3692. At
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-3692-F 1-EN-MAIN-PART-1.PDF.

European Commission. Commission Implementing Decision of 30.9.2019 establishing a standard
questionnaire in accordance with Article 9 of the Council Regulation (EU) No 1053/2013, and
repealing CommissionImplementing Decision. Brussles, C(2014) 4657; C(2019) 6863 final.

PE 658.699 81


https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-7387-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2017/EN/C-2017-7000-F1-EN-MAIN-PART-1.PDF
https://eur-lex.europa.eu/legal-content/EN/TXT%20/?toc=%20OJ:L:2017:122:TOC&uri=%20uriserv:OJ.L_.2017.122.01.0079.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT%20/?toc=%20OJ:L:2017:122:TOC&uri=%20uriserv:OJ.L_.2017.122.01.0079.01.ENG
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170927_communication_on_preserving_and_strengthening_schengen_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170927_communication_on_preserving_and_strengthening_schengen_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170927_communication_on_preserving_and_strengthening_schengen_en.pdf
https://netzpolitik.org/wp-upload/2020/02/2018-EU-COM-2nd-SIS-Evaluation-UK-Restreint-OCR.pdf
https://netzpolitik.org/wp-upload/2020/02/2018-EU-COM-2nd-SIS-Evaluation-UK-Restreint-OCR.pdf
https://ec.europa.eu/commfrontoffice%20/publicopinion%20/index.cfm/survey/getsurveydetail/instruments/special/surveyky/2218
https://ec.europa.eu/commfrontoffice%20/publicopinion%20/index.cfm/survey/getsurveydetail/instruments/special/surveyky/2218
https://ec.europa.eu/home-affairs%20/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191022_com-2019-497-communication_en.pdf
https://ec.europa.eu/home-affairs%20/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191022_com-2019-497-communication_en.pdf
https://ec.europa.eu/home-affairs%20/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191022_com-2019-497-communication_en.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-3692-F1-EN-MAIN-PART-1.PDF

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

e European Commission). Annexto the Commission Implementing Decision establishing a
standard questionnaire in accordance with Article 9 of the Council Regulation (EU) No 1053/2013
andrepealing Commissionimplementing Decision. Brussels, C(2014) 4657; C(2019) 6863 final.

e European Commission(2020). EurobarometerInteractive. Accessed 28 July 2020. At:
https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/Chart/getChart/chartType/lineC
hart//themeKy/53/aroupKy/266/savFile/7.

e European Commission. Proposalfor a Regulation of the European Parliament and of the Council
introducing a screening of third country nationals at the external borders and amending
Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817.Brussels,
COM(2020) 612 final. At: https://ec.europa.eu/info/sites/info/files/communication-screening-
third-country-nationals en.pdf.

e European Commission(n.d.). Temporary Reintroduction of Border Control. Accessed 4 June 2020.
At: https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/
reintroduction-border-control _en.

e European Council. European Council 23/24 June 2011 Conclusions. Brussels, 24.06.2011, EUCO
23/11. At: https://reqgister.consilium.europa.eu/doc/srv?I=EN&f=5T%2023%202011%20INIT.

e European Parliament 2009/0033(NLE). Report on the proposal for a Council regulation on the
establishment of an evaluation mechanism to verify the application of the Schengen acquis
[COM(2009)0102 - C6-0110/2009 - 2009/0033(CNS)] - Committee on Civil Liberties, Justice and
Home Affairs. At: https://www.europarl.europa.eu/sides /getDoc.do?type= PV&reference=
20091020&secondRef=ITEM-007-23&language=EN&ring=A7-2009-0034.

e European Parliament. European Parliament legislative resolution of 4 April 2019 on the proposal
for aregulation of the European Parliament and of the CouncilamendingRegulation (EU) 2016/399
as regards the rules applicable to the temporary reintroduction of border control at internal
borders (COM(2017)0571 - C8-0326/2017 - 2017/0245(COD)). At: https://www.europarl. europa.cu
/doceo/document/TA-8-2019-0356 EN.html.

e European Parliament. Report on the annual report on the functioning of the Schengen area
(2017/2256(INI)). At: https://www.europarl.europa.eu/doceo/document/A-8-2018-0160 EN.html.

e European Parliament (2018b). Resolution of 30 May 2018 on the annualreport on the functioning
of the Schengen area. Brussels, 2017/2256 (INI), OJ C 76, 9.3.2020. At: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:520181P0228.

e Frontex(2019). Technicaland Operational Strategy for European Integrated Border Management.
At:  https://frontex.europa.eu/assets/Key Documents/MB Decision/2019/MB_Decision 2 2019
adopting a Technical and Operational Strategy for European Integrated Border Managem

ent.pdf.

e Fundamental Rights Agency (2020). Fundamental Rights Report. At:
https://fra.europa.eu/en/publication/2020/fundamental-rights-report-2020.

o Gabel, M (1998). Economicintegration and mass politics: Marketliberalizationand public attitudes
in the European Union. American Journal of Political Science 42(3): 936-953.

e Government of Germany (2018). Bis der Schutz der EU-Auf3engrenzen effektiv funktioniert, sind
Binnengrenzkontrollen vertretbar'. At: https://www.bundesregierung.de/resource/blob/ 975226
/847984/5b8bc23590d4cb2892b31c987ad672b7/2018-03-14-koalitionsvertrag-data.pdf?
download=1.

e Guiraudon,V.(2011).Schengen: une crise en trompe I'ceil. Politique étrangére, 2011/4, pp.773-784.

82 PE658.699


https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/Chart/getChart/chartType/lineChart/themeKy/53/groupKy/266/savFile/7
https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/Chart/getChart/chartType/lineChart/themeKy/53/groupKy/266/savFile/7
https://ec.europa.eu/info/sites/info/files/communication-screening-third-country-nationals_en.pdf
https://ec.europa.eu/info/sites/info/files/communication-screening-third-country-nationals_en.pdf
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/%20reintroduction-border-control_en
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/%20reintroduction-border-control_en
https://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2023%202011%20INIT
https://www.europarl.europa.eu/sides%20/getDoc.do?type=%20PV&reference=%2020091020&secondRef=ITEM-007-23&language=EN&ring=A7-2009-0034
https://www.europarl.europa.eu/sides%20/getDoc.do?type=%20PV&reference=%2020091020&secondRef=ITEM-007-23&language=EN&ring=A7-2009-0034
https://www.europarl.europa.eu/doceo/document/A-8-2018-0160_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018IP0228
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018IP0228
https://frontex.europa.eu/assets/Key_Documents/MB_Decision/2019/MB_Decision_2_2019%20_adopting_a_Technical_and_Operational_Strategy_for_European_Integrated_Border_Management.pdf
https://frontex.europa.eu/assets/Key_Documents/MB_Decision/2019/MB_Decision_2_2019%20_adopting_a_Technical_and_Operational_Strategy_for_European_Integrated_Border_Management.pdf
https://frontex.europa.eu/assets/Key_Documents/MB_Decision/2019/MB_Decision_2_2019%20_adopting_a_Technical_and_Operational_Strategy_for_European_Integrated_Border_Management.pdf
https://fra.europa.eu/en/publication/2020/fundamental-rights-report-2020
https://www.bundesregierung.de/resource/blob/%20975226%20/847984/5b8bc23590d4cb2892b31c987ad672b7/2018-03-14-koalitionsvertrag-data.pdf?%20download=1
https://www.bundesregierung.de/resource/blob/%20975226%20/847984/5b8bc23590d4cb2892b31c987ad672b7/2018-03-14-koalitionsvertrag-data.pdf?%20download=1
https://www.bundesregierung.de/resource/blob/%20975226%20/847984/5b8bc23590d4cb2892b31c987ad672b7/2018-03-14-koalitionsvertrag-data.pdf?%20download=1

The state of play of Schengen Governances - An assessment of the Schengen Evaluation and monitoring
mechanism in its first multiannual programme

Human Rights Watch (2019). EU: Address Croatia Border Pushbacks Abuses Should Rule Out
Schengen Accession. At: https://www.hrw.org/news/2019/11/08/eu-address-croatia-border-
pushbacks.

Kaasik, J (2017). The Schengen Evaluation Mechanism: Exploring the Views of Experts in the Field
of Police Cooperation. Master’s thesis, CEPOL. At: https://www.researchgate.net/publication
/331299378 The Schengen Evaluation Mechanism Exploring the Views of Experts in the Fi
eld of Police Cooperation.

Karstens, F (2020a). Let Us Europeans Move: How Collective Identities Drive Public Support for
Border Regimes inside the EU. JCMS: Journal of Common Market Studies 58: 116-137.

Karstens, F (2020b). How public discourse affects attitudes towards Freedom of Movement and
Schengen. European Union Politics 21(1),43-63.

Krastev, |&Leonard, M (2020). Europe’s Pandemic Politics: How the virus has changedthe public’s
worldview. ECFR Policy Brief. At: https://www.ecfr.eu/page/-/europes pandemic politics how
the virus has changed the publics worldview.pdf.

Kristensen, MP (2019). Relocating Europe: Border Officials and their everyday attempts to stabilise
borders. PhDthesis, Det Humanistiske Fakultet, Kebenhavns Universitet.

Kuhn, T (2019) . Grand theories of European integration revisited: does identity politics shape the
course of European integration?, Journal of European Public Policy, 26 (8): 1213-1230.

McClure, L.(2011). Suspending Schengen: Exceptions tothe Schengen Agreement andthe Legality
of France's Decision to Close Its Borderswith Italy. Loy. U. Chi. Int'l L. Rev., 9, 327.

OECD (n.d.). Evaluation criteria. Accessed on 29 September 2020. At: https://www.oecd.org
/dac/evaluation/daccriteriaforevaluatingdevelopmentassistance.htm.

OVP (2020). Aus Verantwortung fiir Osterreich. Regierungsprogramm 2020-2024. At:
https://www.dieneuevolkspartei.at/Download/Regierungsprogramm _2020.pdf.

RAND (2016). The costs of non-Schengen. At https://www.rand.org/randeurope/research/projects
/cost-of-non-europe-schengen.html.

Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006
establishinga Community Code on therules governing the movement of persons across borders
(Schengen Borders Code). OJ L 105, 13.4.2006. At: https://eur-lex.europa.cu/legal
content/EN/ALL/?uri=CELEX%3A32006R0562.

Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July 2009
establishing a Community Code on Visas (Visa Code), OJ L243/1, 15.9.2009 (consolidated text of
02.02.2020). At: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R0810.

Regulation (EC) No 1987/2006 of the European Parliament and of the Council of 20 December 2006
on the establishment, operation and use of the second generation Schengen Information System
(SIS 1), OJ L381/4, 28.12.2006. At: https://eur-lex.europa.eu/LexUriServ/ LexUriServ.do?
uri=0J:1.:2006:381:0004:0023:EN:PDF.

Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013
establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by a
third-country national or a stateless person, O.J. L 180 (2013), p. 31-59. At: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=celex:32013R0604.

Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders

PE 658.699 83


https://www.hrw.org/news/2019/11/08/eu-address-croatia-border-pushbacks
https://www.hrw.org/news/2019/11/08/eu-address-croatia-border-pushbacks
https://www.researchgate.net/publication%20/331299378_The_Schengen_Evaluation_Mechanism_Exploring_the_Views_of_Experts_in_the_Field_of_Police_Cooperation
https://www.researchgate.net/publication%20/331299378_The_Schengen_Evaluation_Mechanism_Exploring_the_Views_of_Experts_in_the_Field_of_Police_Cooperation
https://www.researchgate.net/publication%20/331299378_The_Schengen_Evaluation_Mechanism_Exploring_the_Views_of_Experts_in_the_Field_of_Police_Cooperation
https://www.ecfr.eu/page/-/europes_pandemic_%20politics_how_%20the_virus_has_changed_the_publics_worldview.pdf
https://www.ecfr.eu/page/-/europes_pandemic_%20politics_how_%20the_virus_has_changed_the_publics_worldview.pdf
https://www.dieneuevolkspartei.at/Download/Regierungsprogramm_2020.pdf
https://www.rand.org/randeurope/research/projects%20/cost-of-non-europe-schengen.html
https://www.rand.org/randeurope/research/projects%20/cost-of-non-europe-schengen.html
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006R0562
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006R0562
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R0810
https://eur-lex.europa.eu/LexUriServ/%20LexUriServ.do?%20uri=OJ:L:2006:381:0004:0023:EN:PDF
https://eur-lex.europa.eu/LexUriServ/%20LexUriServ.do?%20uri=OJ:L:2006:381:0004:0023:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32013R0604
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32013R0604

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

Code). OJ L 77, 23.3.2016. At: https://eurlex.europa.eu/legal-content/EN/TXT/?ur _i=celex
%3A32016R0399.

e Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September 2016
onthe EuropeanBorder and Coast Guardand amending Regulation (EU) 2016/399 of the European
Parliament and of the Council and repealing Regulation (EC) No 863/2007 of the European
Parliament and of the Council, Council Regulation (EC) 2007/2004 and Council Decision
2005/267/EC. OJ L251/1, 16.9.2016. At: https://eur-lex.europa.eu/legal-content /EN/TXT/
2uri=CELEX%3A32016R1624.

e Regulation (EU) 2018/1862 of the European Parliamentand of the Council of 28 November 2018 on
the establishment, operation anduseof the Schengen Information System (SIS) in the field of police
cooperation and judicial cooperation in criminal matters, amending and repealing Council
Decision 2007/533/JHA, and repealing Regulation (EC) No 1986/2006 of the European Parliament
and of the Council and Commission Decision 2010/261/EU. OJ 2018 L312/56. At: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L:2018:312:FULL&from=ES.

e Regulation (EU) 2019/1896 of the European Parliamentand of the Council of 13 November 2019 on
the European Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU)
2016/1624.0JL295/1, 14.11.2019. At: https://eur-lex.europa.eu/eli/req/2019/1896/0j.

e Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down therules and general principles concerningmechanisms for control by Member States
of the Commission’s exercise of implementing powers. OJ L 55, 28.2.2011. At: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=celex:32011R0182.

e Regulation (EU) No 513/2014 of the European Parliament and of the Council of 16 April 2014
establishing, as part of the Internal Security Fund, the instrument for financial support for police
cooperation, preventing and combating crime, and crisis management and repealing Coundi
Decision  2007/125/JHA. OJ L150/93, 20.5.2014. At: https://eur-lex.europa.eu/legal
content/EN/TXT/?qid=1602591512192&uri=CEL EX:32014R0513.

e Regulation (EU) No 515/2014 of the European Parliament and of the Council of 16 April 2014
establishing, as part of the Internal Security Fund, the instrument for financial support for external
borders and visa and repealing Decision No 574/2007/EC. OJ L 150, 20.5.2014. At: https://eur-
lex.europa.eu/legal-content/EN/TXT/?qid=1602591512192&uri=CEL EX:32014R0515.

e Reuters (2019). EU's Juncker backs Croatia joining open-border Schengen zone. At
https://uk.reuters.com/article/uk-eu-croatia/eus-juncker-backs-croatia-joining-open-border-
schengen-zone-idUKKCN1T81EJ.

e Sénat francais (2017). Rapport fait au nom de la Commission d’enquéte sur les frontieres
européennes, le controle des flux de personnes et des marchandises en Europe et I'avenir de
I'espace Schengen. Paris, ReportNo. 484.

e Statewatch (2017). Non-paper from Austria, Denmark, France, Germany and Norway At
https://www.statewatch.org/media/documents/news/2017/oct/eu-schengen-internal-border-
controls-proposal-at-dk-fr-de-no.pdf.

e Stockemer, D, Niemann, A, Unger, D & Speyer J(2019). The ‘Refugee Crisis, Immigration Attitudes,
and Euroscepticism. International Migration Review.

e Svensson, S (2020). Resistance or Acceptance? The Voice of Local Cross-Border Organizations in
Times of Re-Bordering. Journal of Borderlands Studies.

e The Schengen acquis - Convention implementing the Schengen Agreement of 14 June 1985
between the Governments of the States of the Benelux Economic Union, the Federal Republic of

84 PE658.699


https://eur-lex.europa.eu/legal-content/EN/TXT/?ur%20i=celex%20%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?ur%20i=celex%20%3A32016R0399
https://eur-lex.europa.eu/legal-content%20/EN/TXT/%20?uri=CELEX%3A32016R1624
https://eur-lex.europa.eu/legal-content%20/EN/TXT/%20?uri=CELEX%3A32016R1624
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2018:312:FULL&from=ES
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2018:312:FULL&from=ES
https://eur-lex.europa.eu/eli/reg/2019/1896/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1602591512192&uri=CELEX:32014R0513
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1602591512192&uri=CELEX:32014R0513
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1602591512192&uri=CELEX:32014R0515
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1602591512192&uri=CELEX:32014R0515
https://uk.reuters.com/article/uk-eu-croatia/eus-juncker-backs-croatia-joining-open-border-schengen-zone-idUKKCN1T81EJ
https://uk.reuters.com/article/uk-eu-croatia/eus-juncker-backs-croatia-joining-open-border-schengen-zone-idUKKCN1T81EJ
https://www.statewatch.org/media/documents/news/2017/oct/eu-schengen-internal-border-controls-proposal-at-dk-fr-de-no.pdf
https://www.statewatch.org/media/documents/news/2017/oct/eu-schengen-internal-border-controls-proposal-at-dk-fr-de-no.pdf

The state of play of Schengen Governances - An assessment of the Schengen Evaluation and monitoring
mechanism in its first multiannual programme

Germany and the French Republic on the gradual abolition of checks at their common borders,
Article 2.

e Trauner, F (2016). Asylum Policy: The EU’s ‘Crises’ and the Looming Policy Regime Failure. Journal
of European Integration 38(3): 311-25.

e Ulrich,S, Noekleberg M & Gundhus, HOI(2020). Schengen Evaluation - An Educational Experience,
The Example of Norway. Oslo: Politihoegskolen, available at: https://phs.brage.unit.no/phs-
xmlui/bitstream/handle/11250/2650172/schengen evaluation.pdf?sequence=1&isAllowed=y.

e Van der Woude, M (2020). A Patchwork of Intra-Schengen Policing: Border Games over National
Identity and National Sovereignty. Theoretical Criminology 24(1):110-131.

e Vasilopoulou, S &Talving, L (2019). Opportunity or threat? Publicattitudes towards EU freedom of
movement. Journal of European Public Policy 26(6): 805-823.

e Vavoula, N (2020). Interoperability of EU Information Systems: The Deathblow to the Rights to
Privacy and Personal Data Protection of Third-Country Nationals? European Public Law 26(1): 131-
156.

PE 658.699 85


https://phs.brage.unit.no/phs-xmlui/bitstream/handle/11250/2650172/schengen_evaluation.pdf?sequence=1&isAllowed=y
https://phs.brage.unit.no/phs-xmlui/bitstream/handle/11250/2650172/schengen_evaluation.pdf?sequence=1&isAllowed=y

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

ANNEX . INTERVIEWEES
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Representative of government organisation, Austria, July 2020 Interview-Gov-AT-31/07/2020
Representative of the Parliamentof the Czech Republic, July 2020 Interview-MP-CZ-31/07/2020
Representative of government organisation,Czech Republic, August Interview-Gov-CZ-25/08/2020
2020
Representatives of European Commission, Belgium, August2020 Interview-EC-13/08/2020
Representative of government organisation, Poland, September Interview-Gov-PL-02/09/2020
2020
Representatives of European Council, September 2020 Interview-Council-03/09/2020
Representative of a non-govermental organisation, Austria, August Interview-NGO-AT-27/08/2020

2020, September 2020

Representative of government organisation, Germany, August 2020 Interview-Gov-DE-14/08/2020

Representation of Austria to the European Union, September 2020 | Interview-PermRep-AT-04/09/2020

Representative of Frontex, August 2020 Interview-Frontex-12/08/2020
Representative of Ministry of Foreign Affairs, Austria, September Interview-Gov-AT-09/09/2020
2020
Representative of government organisation, Czech Republic, August Interview-Gov-CZ-04/08/2020
2020
Representative of the Fundamental Rights Agency, Austria, August Interview-FRA-19/08/2020
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ANNEXII.STUDY QUESTIONNAIRE

1. Howwould you assess the functioning of the Schengen system since the Schengen Evaluation
and Monitoring Mechanism (SEMM) regulationwas adoptedin 2014?

2. In your opinion, what are the strengths and what are the shortcomings of the current SEMM
design? How do you, for example, assess the duration of an evaluation process, the frequency
of Member State evaluations and the possibility to react in a timely manner to ‘serious
deficiencies’ identified?

3. Overall, does the SEMM fulfil its objective of identifying shortcomings in the implementation
of the Schengen acquis in individual countries? What have you seen in your area of expertise
and what haveyou heard from colleagues?

4. Which thematic areas have been the most disputed among the different actors involved in
evaluations duringthe 2014-2019 cycle,and why?

a. Do you think there are any thematic areas missing or there are areas that should be
covered better by the mechanism?

b. How doyou seefundamentalrightscovered?
¢. Whatisyourviewon the thematic separation of SEMM missions?
5. How representative arethe adoptedrecommendations of the evaluation’s findings?

6. How are recommendations met in your experience, and what impedes or supports them in
being fulfilled (monitoring, follow up)? Can you comment on how effective the monitoring of
recommendationsis in ensuring theirimplementation?

7. Towhatextentdoes thelack of transparencywithin the SEMM affect its effectiveness?
8. Whatlegislative changesand/orothermeasures could increase the effectiveness of the SEMM?

9. Do youseeany opportunitiesnow or in the future to (further) improve the Schengen system?
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This study, commissioned by the European Parliament’s Policy Department for Citizens'
Rights and Constitutional Affairs at the request of the LIBE Committee, assesses the operation
and impact of the Schengen evaluation and monitoring mechanism in its first multiannual
programme (2014-19), with the aim of identifying what has worked well and developing
recommendations to strengthen it. The past decade has presented multiple controversies
involving the governments of Schengen states as well as EU institutions, leading to a
persistent state of apparent crisis. The ongoing “Schengen crisis” is rooted in political
changes and in structural shortcomings of the Schengen regime. Despite these obstacles,
the resilience of the Schengen system should not be underestimated.
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