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Abstract
Whether the EU will live up to its leadership ambition in mitigating climate change to no little
extent depends on whether the Governance Regulation will prove successful or whether it will
add to the list of climate and energy policies which aimed high but performed low. This thesis
analyses the legal arrangements of the Governance Regulation as embedded in the EU constitutional and administrative law framework in light of policy durability and policy flexibility,
with the aim of assessing whether the Governance Regulation promises to build a long-lasting
yet adaptable foundation for EU energy and climate governance that facilitates ratcheting up
ambition and progress toward a ‘climate neutral’ Union.
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1. Introduction
Advancing global warming, melting polar ice caps and glaciers, rising sea levels: the climate
crisis takes many threatening forms. Largely responsible are human-induced emissions of
greenhouse gases (‘GHG emissions’). At the same time, mitigation attempts by law- and policymakers show little success. Current emission records and projections are incompatible with the
goal under the UN Framework on Climate Change (‘UNFCCC’) to keep global warming at
least well below 2°C compared to pre-industrial levels until the end of the 21th century.1
Indeed, the climate crisis can be described as a ‘super wicked’ problem with structural problem
features that make climate governance particularly difficult.2 As a policy problem, it goes even
beyond the notorious term of ‘wicked problems’, which in the literature is related to problems
that are ‘ill-defined’, and that ‘rely on elusive political judgment for resolution’.3
One aspect that aggravates the ‘super wickedness’ of meaningfully tackling the climate crisis
is that it requires departing from the resource- and emission-intensive way energy is currently
produced and consumed.4 Because energy fuels our economy and is present in virtually every
moment of our everyday lives, any related policy change raises questions in an ‘energy trilemma’ between sustainability, energy security and affordability.5 As policy areas, energy and
climate policy are inextricably interlinked, and at their intersection policy- and law-making
trouble is enormous.

1

See only William J Ripple and others, ‘World Scientists’ Warning of a Climate Emergency’ (2019) 70 BioScience
8.

2

Kelly Levin and others, ‘Playing It Forward: Path Dependency, Progressive Incrementalism, and the “Super
Wicked” Problem of Global Climate Change’ (2009) 6 IOP Conference Series: Earth and Environmental Science; Kelly Levin and others, ‘Overcoming the Tragedy of Super Wicked Problems: Constraining Our Future
Selves to Ameliorate Global Climate Change’ (2012) 45 Policy Sciences 123; Richard J Lazarus, ‘Super
Wicked Problems and Climate Change: Restraining the Present to Liberate the Future’ (2008) 94 Cornell Law
Review 1153.

3

See Horst WJ Rittel and Melvin M Webber, ‘Dilemmas in a General Theory of Planning’ (1973) 4 Policy Sciences 155, 160 and the remainder of their seminal article.

4

In all its facets, energy accounts for a great deal of GHG emissions worldwide and in the EU. An exact share is
difficult to determine and depends on the taxonomy applied, but data in the UNFCCC reporting format reveals
the role of energy-related emissions, including emissions from fuel combustion in the energy industries, manufacturing industries and the construction sector, transport and residential or commercial use. See ‘Greenhouse
Gas Inventory Data - Detailed Data by Party’ (UNFCCC) <https://di.unfccc.int/detailed_data_by_party> accessed 12 September 2020.

5

Anna Herranz-Surrallés, ‘Energy Policy and European Union Politics’ [2019] Oxford Research Encyclopedia of
Politics; József Feiler and Peter Vajda, ‘Energy and Environment’, Research Handbook on EU Energy Law
and Policy (Edward Elgar Publishing 2017) 432.
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The European Union (EU) ambitiously strives for ‘global leadership’ in fighting the climate
crisis.6 Accordingly, a variety of policies were adopted at the EU level in the last decades; in
the beginning mainly as harmonisation measures or as part of environmental policy (Articles 191–193 TFEU), and then also under the specific legal basis for energy policy (Article 194
TFEU) that was introduced with the Lisbon Treaty.7 The link between climate and energy policy was tightened with the adoption of climate and energy frameworks in the European Council.8 Under the latest 2030 Framework for Climate and Energy, the targets for reductions of
greenhouse gas emissions have remained nationally binding, the target for the share of renewable energy is binding at the EU level without nationally binding targets, and the energy efficiency target is merely indicative even at the EU level.9
The ‘Clean Energy for all Europeans’ package (‘Clean Energy Package’) was the latest major
addition to the EU energy and climate policy toolbox. In short, it aims at a major integration of
national energy systems in the ‘Energy Union’, while putting a strong focus on promoting energy efficiency and decarbonisation in line with the 2030 Framework for Climate and Energy.10
It might be followed by the ‘European Green Deal’, a major policy initiative that aims at ‘climate neutrality’ by 2050—defined as net-zero GHG emissions, thus a situation where anthropogenic GHG emissions and removals by carbon sinks are balanced.11 Natural carbon sinks
(e.g. forests) will play a role, but most probably also so-called ‘negative emissions technologies’

6

‘The European Union Continues to Lead the Global Fight against Climate Change’ (European Commission)
<https://ec.europa.eu/commission/presscorner/detail/en/IP_19_5534> accessed 12 September 2020.

7

For an overview, see Marcin Stoczkiewicz, ‘The Climate Policy of the European Union from the Framework
Convention to the Paris Agreement’ (2018) 15 Journal for European Environmental & Planning Law 42. See
also Jos Delbeke and Peter Vis, Towards a Climate-Neutral Europe: Curbing the Trend (Routledge 2020).

8

See Tom Delreux and Frauke Ohler, ‘Climate Policy in European Union Politics’, Oxford Research Encyclopedia
of Politics (Oxford University Press 2019) <https://oxfordre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/acrefore-9780190228637-e-1097> accessed 30 March 2020.

9

See ‘2030 Climate & Energy Framework’ (European Commission) <https://ec.europa.eu/clima/policies/strategies/2030_en> accessed 12 September 2020.

10

See ‘Clean Energy for All Europeans Package’ (European Commission) <https://ec.europa.eu/energy/en/topics/energy-strategy/clean-energy-all-europeans> accessed 12 September 2020. For an overview of the emergence of the ‘Energy Union’, see Marie Vandendriessche, Angel Saz-Carranza and Jean-Michel Glachant, ‘The
Governance of the EU’s Energy Union: Bridging the Gap?’ EUI Working Paper RSCAS 2017/51 1–5.

11

‘A European Green Deal’ (European Commission) <https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal_en> accessed 12 September 2020.
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will need to be deployed in order to offset the GHG emissions that cannot be avoided at all or
at least not within the constraints of time, money and political will.12
Beyond direct intervention through substantive policies and laws, EU energy and climate policy
expressly relies on governance. In this context, ‘governance’ refers to the combination and coordination of policy efforts by the Union and the Member States to the end of ensuring that they
are ‘coherent, complementary and sufficiently ambitious’ to live up to the EU’s leadership
claim.13 The Governance Regulation14 is the legislative instrument through which the EU seeks
to enhance policy coordination as well as its steering and oversight in energy and climate matters. As the centrepiece of the EU’s efforts at the intersection between energy and climate policy, it is at the core of this thesis.
In scholarly analyses of EU energy and climate policy and the Governance Regulation, questions of ‘bindingness’ have become a recurring theme.15 Moreover, there is a rich literature on
different forms and facets of governance.16 Both aspects are of particular interest due to the
design of the Governance Regulation. On the one hand, as a regulation in the sense of
12

This is acknowledged by the Commission proposal for a ‘European Climate Law’ within the ‘Green Deal’, see
Commission, ‘Proposal for a Regulation of the European Parliament and of the Council establishing the framework for achieving climate neutrality and amending Regulation (EU) 2018/1999 (European Climate Law)’
COM(2020) 80 final, n 5.

13

Commission, ‘Proposal for a Regulation of the European Parliament and of the Council on the Governance of
the Energy Union, amending Directive 94/22/EC, Directive 98/70/EC, Directive 2009/31/EC, Regulation (EC)
No 663/2009, Regulation (EC) No 715/2009, Directive 2009/73/EC, Council Directive 2009/119/EC, Directive
2010/31/EU, Directive 2012/27/EU, Directive 2013/30/EU and Council Directive (EU) 2015/652 and repealing Regulation (EU) No 525/2013’ COM/2016/759 final.

14

Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the Energy Union and Climate Action, amending Regulations (EC) No 663/2009 and (EC) No
715/2009 of the European Parliament and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC,
2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No 525/2013 of the European
Parliament and of the Council [2018] OJ L 328 (‘Governance Regulation’).

15

Alessandro Monti and Beatriz Martinez Romera, ‘Fifty Shades of Binding: Appraising the Enforcement Toolkit
for the EU’s 2030 Renewable Energy Targets’ 29 Review of European, Comparative & International Environmental Law 221, esp at 2 and cited literature; Patrick Thieffry, ‘Environmental Protection and European Union
Energy Policy: Energy Transition after the Paris Agreement’ (2016) 17 ERA Forum 449; Angus Johnston and
Eva van der Marel, ‘How Binding Are the EU’s Binding Renewables Targets’ [2016] Cambridge Yearbook of
European Legal Studies 176.

16

Marc Ringel and Michèle Knodt, ‘The Governance of the European Energy Union: Efficiency, Effectiveness
and Acceptance of the Winter Package 2016’ (2018) 112 Energy Policy 209; Michèle Knodt, ‘Multilevel Coordination in EU Energy Policy: A New Type of “Harder” Soft Governance?’ in Nathalie Behnke, Jörg
Broschek and Jared Sonnicksen (eds), Configurations, Dynamics and Mechanisms of Multilevel Governance
(Springer International Publishing 2019); Sebastian Oberthür, ‘Hard or Soft Governance? The EU’s Climate
and Energy Policy Framework for 2030’ (2019) 7 Politics and Governance 17; Vandendriessche, Saz-Carranza
and Glachant (n 10). See also Karina Veum and Dierk Bauknecht, ‘How to Reach the EU Renewables Target
by 2030? An Analysis of the Governance Framework’ (2019) 127 Energy Policy 299.
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Article 288(2) TFEU, it is directly applicable and binding for the Member States; and it entails
a lot of mandatory language.17 On the other hand, it relies on non-binding instruments, such as
Commission recommendations, to no little extent.
Considering present and potential future challenges to EU energy and climate governance between ‘super wickedness’ and the ‘energy trilemma’, this thesis departs from these strands of
research. It asks whether and to what extent EU energy and climate governance which is based
on the Governance Regulation and the broader EU law framework promises to be able to respond to challenges at the intersection between energy and climate policy—both in the nearterm and in the long-term future—in a way that is compatible with the Union’s aim for global
leadership in fighting climate change. The assessment draws on policy flexibility and policy
durability as evaluative criteria. Their origins lie in political science literature that is concerned
with how (climate) laws and policies can be successful in the long run in the wake of uncertainty
and change. However, this thesis focusses on the role and potential of law and legal provisions.
The thesis also draws on the seminal work of Richard J. Lazarus and his normative claim for
‘asymmetric precommitment’ in fighting climate change.18 Lazarus describes the concept in an
analogy to the children’s board game ‘Chutes and Ladders’ (or ‘Snakes and Ladders’). Climate
law, so he argues, has to include ‘ladders’ that allow for ratcheting up efforts. Making use of
them should be facilitated. Conversely, possibilities to ratchet down—the ‘chutes’ or
‘snakes’—ought to be excluded or at least inhibited to the extent possible; hence the asymmetry.19 Applying this normative framework does not mean that other normative concerns, such
as for the values of democracy or intergenerational justice, are marginalised. Arguably, asymmetric precommitment is precisely about the latter, since it essentially means ‘restraining the
present to liberate the future’.20 Also, the needs of (democratic) legitimacy can be met by acknowledging that constitutional values and guarantees legitimately set boundaries to how policy
flexibility and policy durability can be instilled in a policy and its legal arrangements.
The thesis is structured in two main chapters. Drawing on the most relevant literature, the first
main chapter (2.) explores policy durability and policy flexibility as concepts and provides an
analysis of the role of law and legal arrangements in shaping policy flexibility and policy
17

The word ‘shall’ appears in the Governance Regulation more than 300 times.

18

Lazarus (n 2) 1158.

19

ibid 1158, 1206.

20

ibid 1153 (emphasis added).

4

durability. In the second main chapter (3.), the Governance Regulation and its broader EU law
framework are examined through the analytical lenses of policy flexibility and policy durability,
and the findings are discussed in light of the need for ‘asymmetric precommitment’ in climate
policy. Recalling Richard J. Lazarus’ board game analogy, Chapter 4 sums up and concludes.
2. Energy and climate governance, policy durability and policy flexibility, and the law
Eric M. Patashnik famously asked what happens ‘after the public interest prevails’ and ‘what
happens after policy changes are enacted’ in the pursuit of the public interest.21 Ever since,
scholarship has been particularly concerned with analysing policies and laws that are ‘durable’,
‘resilient’, ‘robust’, etc. and at the same time ‘flexible’ and ‘adaptable’. Scholars have identified
these characteristics as factors that can make policies, in particular climate policies, ‘prevail’.22
Reviewing the relevant literature, this chapter sets the ground for the use of policy flexibility
and policy durability as evaluative criteria. It starts with conceptual remarks on policy flexibility and policy durability and their relationship (2.1), followed by a discussion of how they relate
to achieving actual policy outcomes, both from a general viewpoint and in EU energy and climate governance (2.2). Thereafter, light will be shed on the factors that shape policy flexibility
and policy durability, focussing on the role of law and legal arrangements (2.3).
2.1. Conceptual remarks
2.1.1. Different notions of flexibility
In everyday language, ‘flexibility’ refers to openness to change while preserving a certain quality.23 With regard to policies and laws, understandings vary. Many scholars employ a both qualitative and dynamic understanding of policy flexibility. They refer to the capacity of a policy to

21

Eric M Patashnik, ‘After the Public Interest Prevails: The Political Sustainability of Policy Reform’ (2003) 16
Governance 203; Eric M Patashnik, Reforms at Risk: What Happens after Major Policy Changes Are Enacted
(Princeton University Press 2008).

22

See Andrew Jordan and Brendan Moore, Durable by Design? Policy Feedback in a Changing Climate (Cambridge University Press 2020) 4 and cited literature.

23

See ‘Flexibility’ (Cambridge Dictionary) <https://dictionary.cambridge.org/dictionary/english/flexibility> accessed 12 September 2020.
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‘deal with the uncertainty of serious challenges in the medium to long term’24 or the possibility
to change a policy in the wake thereof.25
It has also been pointed out that policy change is not necessarily a formal act. Enabling a policy
or law to self-adjust without the interference of the policy-maker, for example to changing circumstances or progress in technology and/or knowledge, can be one of the key goals of lawand policy-making.26 Thus, two types of flexibility can be distinguished: ‘flexibility by policy
design’ and ‘flexibility by policy adjustment’.27 ‘Flexibility by policy design’ or ‘built-in flexibility’ refers to the capacity of a policy to ‘adjust endogenously with changing states of the
world’, hence without the need for an intervention by the policy-maker.28 By contrast, ‘flexibility by policy adjustment’ relates to policy change that is brought about through such an intervention.
Given the research interest in this thesis, which entails a normative assessment of EU energy
and climate governance and its prospects, I understand ‘policy flexibility’ as the extent to which
a policy and its legislative framework are accessible to change, both by design and by adjustment. Notably, this excludes matters of differentiation or prescriptiveness unless they either
directly relate to how a policy develops over time or to policy durability, even though such
matters are sometimes referred to under the term ‘flexibility’.29

24

Daniel Béland and others, ‘Designing Policy Resilience: Lessons from the Affordable Care Act’ (2020) 53
Policy Sciences 269. See also Renske A Giljam, ‘Implementing Ecological Governance in EU Energy Law:
The Role of Technology Neutral Legislative Design in Fostering Innovation’ (2018) 27 European Energy and
Environmental Law Review 236, 245; Jonas Ebbesson, ‘The Rule of Law in Governance of Complex SocioEcological Changes’ (2010) 20 Global Environmental Change 414.

25

Harro van Asselt, ‘Between the Devil and the Deep Blue Sea: Enhancing Flexibility in International Climate
Change Law’ in Mónika Ambrus and Ramses A Wessel (eds), Between Pragmatism and Predictability: Temporariness in International Law (TMC Asser Press 2015) 257; Ann E Carlson and Robert W Fri, ‘Designing a
Durable Energy Policy’ (2013) 142 Daedalus 119, 121. Ann E Carlson and Dallas Burtraw, Lessons from the
Clean Air Act: Building Durability and Adaptability into U.S. Climate and Energy Policy (Cambridge University Press 2019) refer to this as ‘adaptability’.

26

See Barbara Cosens and others, ‘The Role of Law in Adaptive Governance’ (2017) 22 Ecology and Society.

27

Erik Gawel and Paul Lehmann, ‘Should Renewable Energy Policy Be “Renewable”?’ (2019) 35 Oxford Review
of Economic Policy 218, 225.

28

ibid. See also Carlson and Fri (n 25) 124.

29

See eg Carlson and Burtraw (n 25) 3.
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2.1.2. Durability beyond longevity
When analysing policies, scholars refer to their ‘durability’, but also to ‘longevity’,30 ‘stability’,31 ‘robustness’,32 ‘steadfastness’,33 ‘stickiness’34 or ‘credibility’.35 Even if the substantive
differences are often small, some differences in their understandings can be noted.36
For example, some scholars’ understandings imply that durability is a matter first and foremost
of temporal longevity.37 However, limiting policy durability to formal existence is ill-suited for
the use of policy durability in a normative assessment because continued formal existence does
not guarantee that a policy has not been undermined de facto.38 Moreover, an understanding
that is limited to formal existence is incompatible with the desire to provide an outlook on future
developments. This is because from how long a policy is currently in place, little or no inference
can be drawn on how it will develop over the course of time.
Qualitative understandings of policy durability often entail the desire of ‘strengthening (…)
over time as opposed to weakening and/or dismantling a policy’.39 Ann E. Carlson and Dallas
30

Brian C Albrecht, Joshua R Hendrickson and Alexander William Salter, ‘Evolution, Uncertainty, and the Asymptotic Efficiency of Policy’ [2018] SSRN Electronic Journal <https://www.ssrn.com/abstract=3251917>
accessed 25 November 2019; Forrest Maltzman and Charles R Shipan, ‘Change, Continuity, and the Evolution
of the Law’ (2008) 52 American Journal of Political Science 252.

31

Katharina Rietig and Timothy Laing, ‘Policy Stability in Climate Governance: The Case of the United Kingdom:
Policy Stability in Climate Governance’ (2017) 27 Environmental Policy and Governance 575; Maltzman and
Shipan (n 30).

32

Michael Howlett, Giliberto Capano and M Ramesh, ‘Designing for Robustness: Surprise, Agility and Improvisation in Policy Design’ (2018) 37 Policy and Society 405; Béland and others (n 24).

33

Lazarus (n 2).

34

Patashnik, Reforms at Risk (n 21); Lazarus (n 2); Andrew Jordan and Elah Matt, ‘Designing Policies That Intentionally Stick: Policy Feedback in a Changing Climate’ (2014) 47 Policy Sciences 227.

35

Steffen Brunner, Christian Flachsland and Robert Marschinski, ‘Credible Commitment in Carbon Policy’ (2012)
12 Climate Policy 255; Gregory F Nemet and others, ‘Addressing Policy Credibility Problems for Low-Carbon
Investment’ (2017) 42 Global Environmental Change 47.

36

See Daniel Rosenbloom, James Meadowcroft and Benjamin Cashore, ‘Stability and Climate Policy? Harnessing
Insights on Path Dependence, Policy Feedback, and Transition Pathways’ (2019) 50 Energy Research & Social
Science 168, 168 and cited literature. But see Giliberto Capano and Jun Jie Woo, ‘Resilience and Robustness
in Policy Design: A Critical Appraisal’ (2017) 50 Policy Sciences 399, pointing towards differences.

37

See eg Yeong Jae Kim and Charlie Wilson, ‘Analysing Future Change in the EU’s Energy Innovation System’
(2019) 24 Energy Strategy Reviews 279, 281. See also Maltzman and Shipan (n 30) 264. See further Jordan
and Moore (n 22) 6. See also Holly Doremus, ‘Constitutive Law and Environmental Policy’ (2003) 22 Stanford
Environmental Law Journal 295, 326–329, referring to ‘temporal durability’ as one part of her analysis of a
‘constitutive approach’ to law.

38

This is pointed out by Patashnik, ‘After the Public Interest Prevails’ (n 21) 207. See also Matthew Lockwood,
‘The Political Sustainability of Climate Policy: The Case of the UK Climate Change Act’ (2013) 23 Global
Environmental Change 1339, 1340, 1346.

39

Rietig and Laing (n 31) 577.

7

Burtraw even refer to ‘a policy framework that continues to accomplish the objectives for which
it was adopted’ under the term of ‘durability’.40 However, these outcome-oriented understandings are too vague a basis for policy durability as an evaluative criterion.
Other scholars’ understandings are more useful for defining policy durability for the purpose
of the present research. Andrew Jordan and Brendan Moore define a durable policy as one that
‘lasts’, a policy that ‘endures and is influential over a particularly long period of time’.41 This
is the case where a policy ‘fosters and sustains its own political support base over time’; hence
where it nurtures a ‘new politics’ through according policy feedback.42 Their understanding of
‘policy durability’ includes the capability to ‘stimulate supportive political dynamics in society’, thus it points beyond the policy-making area.43 Going in a similar direction, Kelly Levin
et al. attribute durability to policies that have ‘independent effects on politics, policies, and
behavior’.44 Barry G. Rabe proposes the following three components: a certain longevity; sufficient flexibility ‘to take advantage of policy learning’ and to respond to identified ‘trouble
spots’; and ‘the capacity to produce demonstrable outcomes or benefits that can build and sustain constituency support’.45
Drawing on these scholars’ work, policy durability as an evaluative criterion for policies and
laws can be associated with ‘stickiness’46 in three distinct but interrelated aspects: i) longevity;
ii) non-susceptibility to shocks and the capacity to preserve influence in light of changes in
circumstances or knowledge;47 iii) capability to engender support and create a ‘new politics’.

40

Carlson and Burtraw (n 25) 5.

41

Jordan and Moore (n 22) 4.

42

ibid 4–6 and 11–15 on policy feedback. See also Jordan and Matt (n 34) 227–228, relating the creation of a ‘new
politics’ to how policies ‘restructure and reconfigure politics in ways that shape and, in particular, limit subsequent policy processes’ (emphasis omitted).

43

Jordan and Moore (n 22) v.

44

Levin and others, ‘Playing It Forward’ (n 2). See also Levin and others, ‘Overcoming the Tragedy of Super
Wicked Problems’ (n 2) 145.

45

Barry G Rabe, ‘The Durability of Carbon Cap-and-Trade Policy’ (2016) 29 Governance 103, 105–107.

46

Jordan and Matt (n 34) 242.

47

See Capano and Woo (n 36); and Gregory Briner, Takayoshi Kato and Takashi Hattori, ‘Built to Last: Designing
a Flexible and Durable 2015 Climate Change Agreement’ [2014] Climate Change Expert Group, Paper No
2014(3) 8–10 <https://www.oecd-ilibrary.org/environment/built-to-last_5js1qf5cjnvd-en> accessed 12 September 2020.
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2.1.3. Congruence, trade-offs and the puzzle of balancing
This section explores the relationship of policy durability and policy flexibility against the backdrop of an apparent paradox: On the one hand, a ‘good’ policy needs to be both durable and
flexible, but on the other hand, policy flexibility and policy durability seemingly do not always
square well with each other.48
Indeed, policy durability and policy flexibility are deeply intertwined. This holds true especially
for policies at the intersection between energy and the climate.49 Policy flexibility and policy
durability are not opposites, because instilling flexibility may corroborate policy durability.50
Full ‘stickiness’ without any flexibility options is incompatible with an understanding of policy
durability that goes beyond pure longevity and includes the ability to preserve influence in light
of changes in circumstances and shocks.51 In light of change, the best strategy to make sure that
a policy remains influential and continues to work towards its goals may actually be adjusting
it.52 A policy which is not somewhat flexible in this regard risks being too rigid and producing
lock-in to suboptimal solutions, which can cause diminished effectiveness or even give rise to
adverse effects.53
However, the overlap between policy flexibility and policy durability is only partial,54 and the
exigencies of policy flexibility and policy durability as evaluative criteria may well conflict.
Especially the capacity of a policy to be broadly influential over the long-term, which is a component of the notion of policy durability, can be put at risk in attempts to enable flexible

48

See Carlson and Burtraw (n 25) 225; Doremus (n 37) 295.

49

Carlson and Fri (n 25) 119, 121, 123; Carlson and Burtraw (n 25) 6, 226; Doremus (n 37) 297, 327; Holly
Doremus, ‘Adapting to Climate Change with Law That Bends without Breaking’ (2010) 2 San Diego Journal
of Climate & Energy Law 45, 50; Lazarus (n 2) 1157, 1193–1194.
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pointing towards policy durability being ‘different from policy stability in that it does not refer to the absence
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(n 2) 1208.
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responses over time.55 Policies that are too flexible and thereby raise uncertainty, inhibit the
investment climate or fail to set the right incentives are one paradigmatic example.56 And while
sometimes the adequate response to changes will be adjustment, in other cases the policy will
need to prove ‘steadfast’57 —for example where flexibility margins are purposively used to
weaken or abandon the initial policy objectives.58
The potential of trade-offs increases when taking into account that policy flexibility may be
necessary for reasons that are not linked to policy durability or the policy goal itself. This relates
to, for example, the value of democratic legitimacy and constitutional or political limits to precluding options for future policy change. Policy flexibility may be desirable to take such aspects
into account, even though it contradicts the desire of creating durable policies which even resist
political change.
There are two main takeaways from analysing the relationship between policy durability and
policy flexibility. Firstly, policy flexibility and policy durability are partly congruent in that
influential long-term policies at some point need to change. This means that some flexibility
mechanisms are desirable because the prospects of durability can be are increased through
strengthening policy flexibility. Secondly, however, policy durability and policy flexibility may
well conflict.
Against this background, neither policy flexibility nor policy durability can be assumed to be
something that can and should be ‘achieved’ to the maximum extent possible.59 Rather, adequate respective levels of policy flexibility and policy durability need to be instilled in order to
strike an appropriate overall balance between ‘policy durability devices’ and ‘policy flexibility
devices’.60 This balance needs to avoid inordinate tractability and excessive rigidity alike. A
balancing act is necessary in particular where policy durability and policy flexibility come in
conflict within a specific instrument or arrangement, hence where instilling an instrument or
55
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Certainty in EU Law’ [2020] Maastricht Journal of European and Comparative Law 1.
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arrangement with desirable flexibility or durability causes a trade-off because it comes at the
expense of the other.61
This has consequences for using policy flexibility and policy durability as analytical lenses in
the remainder of this thesis. The normative assessment does not ask for whether policy durability and policy flexibility are maximised, but rather whether they are instilled to a degree that
promises to further the actual policy goal. Policy flexibility and policy durability respectively
are not a guarantor of policy success or a ‘holy grail’,62 but they are—as will be shown in the
next section—useful evaluative criteria when assessing policies and laws.
2.2. Policy flexibility and policy durability as evaluative criteria
Indeed, the question of how policy durability and policy flexibility relate to actual policy outcomes requires further examination in order to justify their use as evaluative criteria. After all,
instilling durability and flexibility in policies ‘is a means to an end’,63 namely achieving the
policy goal.
In the scope of the present research, there are three dimensions that show the value of an evaluative assessment through the analytical lenses of policy flexibility and policy durability: general challenges of long-term policy and law-making (2.2.1), features of the climate and energy
policy domain more specifically (2.2.2), and the context of EU energy and climate governance
and the Governance Regulation (2.2.3).
2.2.1. The complex reality of politics, law and passage of time
Policy durability and policy flexibility relate to policy outcomes because they point towards
qualities that policies need due to general imperfections of policy-making.
Firstly, most policies need to show a certain longevity. More often than not, there is no ‘silver
bullet’ to solve a policy problem for good in a short timeframe, but policies have to continuously
work towards the desired policy outcomes.64

61

Nemet and others (n 35) 48; Peters (n 50) 135. See also Ebbesson (n 24) 416; Cosens and others (n 26) on the
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Secondly, the adoption of a policy is just one, rather fragile step towards the policy goal. Policymaking occurs in an unsteady world—in a world where ‘streams of influence’65 shape the policy process also after the adoption of a policy.66 A durable policy can encounter threats with a
certain perseverance through its non-susceptibility to shocks and by creating a political constituency. The latter is reflected in the ‘new politics’ component of policy durability.
However, perseverance may not be confused with ‘oak-like’67 rigidity and stiffness. Policy developments or changes in circumstances over time are likely to call for a reconsideration of
prior choices or priorities.68 Such developments can support or obstruct the achievement of a
policy goal. On the positive side, the level of political commitment can increase or breakthroughs in research and development can further progress. Risks of negative ‘shocks’ include
deteriorating economic or political conditions. Policies can further be undermined because of
their insufficiency, lacking (implementation) stringency or the revelation of adverse effects.69
By increasing their ability to withstand pressure and by allowing for some re-calibration where
appropriate, policy durability and policy flexibility as qualities help to ensure that policies do
not get outdated as such developments and changes occur.
Lastly, policies and laws regularly rely on implementation and on further policy action, also on
subsequent levels and by actors other than the policy-maker. Often, they also need to result in
behavioural change by individuals. Therefore, creating a steady level of acceptance and compliance is crucial for making a policy work towards a desired outcome. Policy durability entails
this aspect in the ‘new politics’ component, which calls for policies with the capacity to extend
their scope to induce deeper political and/or behavioural change.70
Hence, in an evaluative assessment, policy durability and policy flexibility can provide valuable
insights on the potential to achieve desired policy outcomes in light of the imperfections of
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policy-making. These are mainly the unavailability of ‘one-actor one-shot’71 solutions on the
one hand, and the incompleteness of information and knowledge and the impossibility to predict
the future on the other.72
2.2.2. The features of ‘super wicked’ climate change and the energy transition
Policies at the intersection between energy and climate are no exemption from the general rule
of imperfectness of policy-making—quite the contrary is the case considering the ‘super wickedness’ of the underlying problems. This makes policy flexibility and policy durability particularly well-suited evaluative criteria for energy and climate policies.
Climate change and the energy transition are paradigms of long-term issues73 for which no ‘one
shot’ policy solution exists.74 Tackling climate change requires a stable long-term precommitment.75 Policy-makers have to act now by adopting measures for mitigating present and future
climate change, expanding the horizon of their mitigation strategies well beyond the time they
are in charge. These measures need to prove resistant to challenges awaiting in the future. In
particular policy durability covers this perspective.
First of all, energy and climate policies need to show potential for policy durability in the sense
of longevity.76 They need to stay in place and be effective for a long time, even decades.77 This
is so because mitigating human impact on the climate requires the development and deployment
of low carbon technologies, which goes hand in hand with the need for further research and
large-scale investment.78 None of this will occur swiftly or can be ‘programmed’ by adopting a
singular policy. Incentivising research and investment through energy and climate policies
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requires steady efforts. Even more, it is adversely affected by uncertainty about the longer-term
development of policies.79
Furthermore, scholars have pointed out that climate policies are particularly susceptible to dismantlement.80 They face the risk of ‘backlash’, defined as ‘the possibility that there will be a
significant push to repeal or roll back regulatory standards’.81 One reason for this is that climate
change is a ‘delayed harm’82 problem, where mitigation requires costly action in the short term
in order to create benefits for the long-term (which, to exacerbate the problem, are everything
but certain and difficult, if not impossible, to measure).83 In addition, climate change is a public
interest issue,84 where the pressure on policies after their adoption has often shown to be particularly high.85 As a consequence, there is a need for policies which are durable beyond formal
longevity.
Moreover, the potential for changes and shocks to climate policy is ample. They can be political,
economic, technological, scientific or social in nature or result from the consequences of climate change itself.86 The same applies to energy policy. Recalling the energy trilemma between
sustainability, security of supply and affordability, societal and economic risk factors matter a
great deal. Hence, durable energy and climate policies which are capable of withstanding
shocks are needed.
However, the need for policy flexibility is inherent to climate and in particular energy policy as
well. The energy sector poses a particular risk of policy lock-in to suboptimal solutions with
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negative socioeconomic consequences.87 Needs for adjustment may follow developments in
knowledge and technological change88 or a reassessment of the policy and its success over the
course of time.89
Last but not least, in the energy and climate domain questions of scope are vital, since the
multiplicity of actors, interests and agency makes a holistic regulatory policy approach elusive.90 Meaningful climate action and the so-called energy transition require change to be
brought about in behavioural patterns of industrial actors, businesses and individuals,91 reaching
from consumer choices to large-scale investment decisions.92 Ideally, a policy would be capable
of extending its initial scope in this regard. Its effects would, as it is reflected in the ‘new politics’ component of policy durability, go well beyond what the policy or law is capable of regulating directly. In the case of climate policy, the kind of ‘new politics’ to be engendered by a
durable policy would ideally be one of ‘deep decarbonisation’.93
2.2.3. EU energy and climate governance and the Governance Regulation
Policy durability and policy flexibility are valuable evaluative criteria also for EU energy and
climate policy. The three main aspects that underpin this proposition are recent political and
economic developments, the special features of the EU as a polity, and the approach taken in
the Governance Regulation as the core piece of EU energy and climate governance.
Firstly, the economic and financial crisis induced renewable energy policy dismantling in various EU Member States.94 This corroborates findings on the fragility of energy and climate
87
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policies. The EU’s political leadership claims seem somewhat more stable considering priorities in the current European Commission and its adherence to the Green Deal, the current
COVID-19-pandemic with its disastrous economic consequences notwithstanding.95 However,
making net-zero emissions by 2050 a realistic scenario comes at even higher economic and
political costs than the current targets, which already are everything but sure to be reached.96
Against this background, not only the COVID-19 pandemic is a threatening development, but
also the upsurge in EU-scepticism that might give rise to authority conflicts—a recurring issue
in EU energy and climate governance,97 also due to the fact that energy policy is heavily linked
to a State’s sovereignty and its social policies.98 These risk factors may be attenuated by a legal
design that fosters policy durability.
Secondly, the EU is a multi-level polity,99 which means that governance usually includes the
EU, the Member States and the regional and/or local level. The same applies to EU energy
governance.100 The Governance Regulation fits the picture. It mostly refers to EU-wide energy
and climate targets, sets out procedural requirements, and requires Member States to take subsequent action and to adopt and implement national energy and climate action policies that are
capable of meaningfully contributing to the overarching targets.101 This approach is a compromise—a ‘second-best solution’ or a ‘last-resort solution’, depending on one’s viewpoint102—
that potentially complicates the effectiveness, comprehensiveness and stringency of policy
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efforts.103 This is true in particular considering that in some countries decarbonisation is low on
the political agenda and/or financial means are particularly limited.104 The approach taken in
the Governance Regulation further relies on a successful translation of policy efforts by the
Member States to regions, the local levels, business and individuals.105 Hence, as the overarching governance mechanism,106 it requires the creation of a ‘new politics’ at the intersection
between energy and climate policy on the Member State level and beyond. However, the implementation of the Governance Regulation is likely to be accompanied by political contestation.107 These aspects relate to the need for policy durability.
Moreover legal obsolescence rather than abolition is perceived to be the major source of dismantlement for EU law.108 In the context of the Governance Regulation, it is pivotal that its
procedural approach does not produce an outcome where ‘the process has been saved, but not
the climate’.109 This potential pitfall is sought to be avoided by employing an understanding of
policy durability which goes beyond pure formal longevity
2.3. Policy flexibility and policy durability in energy and climate law
How law and legal arrangements relate to policy durability and policy flexibility tends to be
underexplored in scholarly literature. However, it is obvious that law—understood broadly as
comprising legislation as well as the legal framework for its adoption and amendment, implementation and enforcement—matters when it comes to shaping policy durability and policy
flexibility. Firstly, adopting or amending law is a typical means of adopting a public policy.
Secondly, policy change is governed by law. Legislative adjustment occurs within a—typically
constitutional—legal framework. Moreover, law is subject to change through legal mechanisms
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and legal ‘practices (e.g. implementation, interpretation, justification, contestation) that reinforce existing norms, or develop or even shift them over time’.110
The goal in this section is to uncover the relationship between law, legal arrangements and
practices on the one hand and policy durability and/or policy flexibility on the other through a
systematic review of the most relevant scholarship. I first show that law is not ‘naturally’ durable or inflexible (2.3.1), and that roughly categorising law in terms of ‘hardness’ and ‘softness’
is inexpedient for assessing policy flexibility and policy durability (2.3.2). The main part of this
section is then concerned with more specific features of law and legal arrangements and their
relationship to policy durability and policy flexibility (2.3.3).
2.3.1. ‘Natural’ durability of law?
Law is often seen as naturally endowed ‘with a measure of durability’,111 and as to favour stability and predictability over change.112 Indeed, enshrining a policy in law may be motivated
by the desire to make it ‘stick’ by raising a ‘hurdle for policy change’.113 Compared to political
commitments, changing legislation may be more burdensome,114 and legislation may reduce
the risk of policies being ‘silently dropped when they become inconvenient’.115
However, the potential of law to be ‘naturally durable’ should not be overestimated. A view on
law that ‘exaggerates the static and fixed nature of law’116 underestimates the range of possible
interpretations and applications as well as the openness of law to other values than certainty,
predictability and stability.117 Furthermore, the existence of legislation is at best a weak
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indicator for policy durability given that in democratic societies the general rule is that law is
hardly ever unchangeable, with only few exemptions.118
2.3.2. Ambiguities of categorising law as ‘hard’ or ‘soft’
Different levels of durability and flexibility are sometimes associated with the categories of
‘hard’ and ‘soft’ law, presuming that the former is instilled with greater durability while the
latter leaves more room for flexibility.119 However, ‘hardness’ and ‘softness’, understood as
referring to the question of legal bindingness,120 are ill-suited as yardsticks for analysing policy
flexibility and policy durability, even if often a lot of attention is given to legal bindingness
when assessing law and the related research indeed generates fruitful knowledge.121
First of all, the existence of hybrid forms of law which do not easily fit into one of the categories
makes the categorisation elusive.122 At least where law is not either ‘all hard’ or ‘all soft’, this
prevents sweeping arguments about prospects for policy durability and policy flexibility in a
legal framework at the macro-level, thus based on observations of its overall structure.
In addition, there are reasons to suspect that—even at a closer look—neither ‘hardness’ nor
‘softness’ generally boosts policy durability and/or policy flexibility to a more appropriate extent than the other so as to indicate a clear preferability.123 On the one hand, the merits of ‘hard’,
legally binding instruments have been acclaimed.124 On the other hand, scholars have suggested
that ‘soft’ law may score particularly well in aspects that can be associated with policy durability. This concerns, for example, its alleged capability to help policy-makers expand their ‘sphere
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of influence’125 and to increase the relevance of law, even if ‘soft’, for subordinate actors in a
policy framework.126 Both relate to the potential scope of law being influential, and they might
shape the ‘new politics’ component of policy durability. Also, ‘soft’ law seems to be ‘not as
change-focused as many assume, but rather may be employed to provide stability’.127 Accordingly, for long-term policies in fields of contested authority, a mix of ‘harder’ and ‘softer’ tools
is said to have consolidating effects.128
This leads to a much broader set of fundamental questions about how law and legal provisions,
whether ‘hard’ or ‘soft’, are capable of producing effects and shaping behaviour. These questions cannot be answered at this point, and presumably also not from a mainly legal perspective.
Without further examination and perhaps also evidence, ‘hardness’ and ‘softness’ must therefore to be considered inexpedient criteria for analysing policy durability and policy flexibility
in the scope of this thesis in order to avoid premature conclusions based on conventional assumptions about ‘hard’ and ‘soft’ law.
2.3.3. Features of law and legal arrangements in relation to policy durability and policy
flexibility
Analysing specific features of law and legal arrangements, scholars have revealed factors of
particular relevance for both policy durability and policy flexibility. The following subsections
explore them and lay the analytical ground for the case study. The discussion distinguishes four
key areas that matter for how law can shape policy flexibility and policy durability: the structure
of legal norms and institutions established by means of law (2.3.3.1); arrangements for the implementation phase (2.3.3.2); enforcement and judicial review (2.3.3.3); and revision and adjustment of law (2.3.3.4).
2.3.3.1. Structure of legal norms and institutions established by means of law
Holly Doremus argues that ‘law that focuses on articulating key principles to be pursued, rather
than on establishing narrow prescriptions’ is most likely to reconcile concerns of predictability
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and certainty on the one hand and flexibility and adaptability on the other.129 In particular policy
flexibility can be instilled by designing law with ‘a more “open-textured” character, either by
defining general principles to be applied or by setting goals to be achieved by public institutions’.130 Such design may prevent laws from becoming inadequate over time,131 which relates
to the aims of both policy durability and policy flexibility.
Highly flexible principle-oriented or ‘goal-oriented’132 approaches to law-making raise the
question of their compatibility with constitutional guarantees and the rule of law, which includes values such as legal certainty and predictability.133 However, there is no fundamental
conflict between ‘open-textured’ law and the rule of law.134 Nonetheless, the underlying concern is important because for policy durability it is generally necessary that law preserves steering capacity, and that it provides a certain level of legal certainty and predictability. Against
this backdrop, (statutory) interpretative guidance can serve to prevent the adoption of principlebased law from sacrificing durability on the altar of flexibility.135 Such guidance may help to
ensure that a policy does become entrenched and remains influential toward the accomplishment of the policy objective.
Considering the temporal scope of law, law can entail sunset clauses which require active reinstatement after a given timespan. They reduce the prospects of longevity, legal certainty and
predictability. Hence, they may obstruct policy durability.136 On the contrary, it is argued that
law which is purposively designed as a long-term intervention is more likely to create lock-in
effects137 and to be influential for further policy-making decisions.138 Law can, for example, set
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requirements or targets for future points of decision-making, include provisions that determine
the duration of commitments to increase credibility, or require the development of strategies
that cover a long time-horizon.139 Such design is a factor for policy durability.140 Importantly,
it does not exclude policy flexibility, given that law can purposively entail provisions for adjustment. It can, for example, automatically ratchet up its stringency based on a trigger,141 without legislative change. However, when designing provisions for the long term, attention needs
to be paid to avoid overshoot rigidity and disadvantageous lock-in.
Significance for both policy durability and policy flexibility is also attributed to institutions,
particularly those established through law.142 Institutional arrangements in legal provisions can,
for example, provide monitoring and evaluation mechanisms. These mechanisms facilitate
oversight over a policy and its success, which is necessary to identify potential threats to policy
durability, such as inefficiencies or subtle sources of dismantling.143 Institutionalised oversight
can reveal whether intervention is necessary, e.g. by means of adjusting a policy or initiating
enforcement proceedings.144 Hence, institutional arrangements concerned with oversight may
also induce policy change, which relates to policy flexibility.145 Arguably, the flexibility potential of such arrangements may support policy durability in light of changes over time.
Similar potential lies in arrangements that aim at enhancing informed decision-making in the
course of implementation or review of a policy.146 This relates to legal obligations to ‘regularly
obtain and respond to […] advice’.147 Such advice can be sought in interagency consultations,
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through stakeholder participation and/or through scientific consultation.148 Of course, information is not a panacea for solving problems such as climate change, not least due to the
bounded rationality of policy-makers, business actors and individuals.149 Nonetheless, institutional arrangements that aim at revealing information and scientific or technological knowledge
matter for policy durability.150 As Rosenbloom et al. point out, ‘networks of institutions that
can mobilize resources, develop specialist expertise [and] implement systematic programs’ can
contribute to the ‘stability’ of low-carbon transformation objectives.151 They also value the capacity of bidirectional exchange to enhance communication, which ‘may help to drive climate
engagement’.152 This relates to the ‘new politics’ component of policy durability and the need
for deep entrenchment.
2.3.3.2. Arrangements for the implementation phase
Scholars have shown that arrangements for the implementation phase and in particular the procedural and substantive features of implementation mandates matter for policy durability and
policy flexibility. Inter alia, this relates to what the law mandates, whether implementation
pressure is reinforced through alignment with higher-level policies, to what extent implementing actors and the addressees are given leeway, and whether there are fallback systems in case
of foreseeable or unforeseeable challenges.
First of all, statutory deadlines and procedural requirements for implementation may serve to
instil policy durability in the implementation phase. They are perceived as being able to guide
implementation and prevent the implementation failure of inaction.153 Especially inaction, but
also insufficient implementation would threaten entrenchment that is required for creating ‘new
politics’ and steady progress towards the policy goal. Deadlines and procedural requirements
might also help establish a ‘level playing field’ for implementation and foster the coordination
of individual actions towards a collective response.154
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Secondly, policy durability can benefit from additional implementation pressure exercised by a
higher level policy framework.155 Coupling domestic legislation with international treaty obligations may shield policies from forces that threaten to undermine them, such as short-term
political interests.156 However, such alignment with higher-level policy frameworks is not free
of ambiguities. Where alignment is too tight, it can be to the detriment of policy durability; for
example where it leads to a policy being dependent on the higher-level framework (which may
be even more fragile and susceptible to dismantlement).157 The respective provisions should
thus be designed as to avoid relying on the continued existence or even success of the higherlevel framework. Furthermore, alignment can lead to inordinate stickiness and curtail necessary
or desirable flexibility, in particular where it impedes ratcheting up commitment. For persevering desirable policy flexibility, the adoption of more stringent efforts or ambitions obligations
should never be inhibited.158
As another factor, law that requires planning for the future is associated with instilling policy
durability. It is considered to contribute to ‘stickiness’ because planning reduces flexibility for
future decision-making.159 However, the fact that—even though eventually pursuant to procedural and/or substantive requirements—most plans can be changed puts limits to this potential.
Nevertheless, it is certainly true that planning may de facto lead to more stable commitments
because it pressures the planning authority to take a wider range of future scenarios into account, including potential developments, changes in circumstances or shocks. This may contribute to enhanced capability to deal with future challenges and thus may reduce the policy’s
susceptibility to events and developments that potentially undermine it.
Policy durability is furthermore associated with whether implementation mandates are actually
feasible. Even if it is suggested that laws which lack feasibility can create ‘catalytic effects’160
by raising awareness for present shortcomings, such effects can be expected to be outnumbered
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by the negative effects of policy failure.161 For the purpose of policy durability, it should thus
be made sure that what law mandates is viable. This is in line with conventional understandings
of legality and the rule of law according to which law may not demand impossible conduct or
performance.162
It has been pointed out that law which is rather principle-oriented and requires planning instead
of providing narrow prescriptions can contribute policy durability and policy flexibility. This
also relates to the meaning of leeway and discretion in arrangements for the implementation of
law, in particular where subordinate levels are empowered to concretise rather open-textured
law. More discretion in this regard, as Ann E. Carlson and Dallas Burtraw point out, means
greater flexibility to adjust to changing circumstances as time goes by.163 Subordinate lawmaking is also linked to hopes for greater policy durability. Delegating law-making authority
to implementing actors, and in particular to agencies, means that authority is conferred to actors
with a longer time horizon than the current legislature.164 This has nourished hopes of removing
decision-making from a highly political level at least to some extent165 and of this way mitigating the problem of politically short-sighted policy-making and legislation. However, regardless
of whether these hopes are justified, flexibility through leeway and discretion can also come at
the expense of policy durability.166 Hence, flexibility needs to be ‘moderated’167 by erecting
‘substantive and procedural barriers’168 that make sure that leeway and discretion are used in a
way that furthers the policy objective. Provisions such as statutory deadlines can tighten the
link between discretion and sufficient stringency.169
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Another means for instilling policy flexibility is discussed under the term of ‘safety valves’.170
The term refers to (legal) provisions that enable (partial) opt-outs through invoking reservations
and exemption clauses,171 in particular in light of external disruptions and changed circumstances.172 However, such provisions generally allow for unilateral flexibility, which is why
they can increase a policy’s vulnerability to short-term political interests.173 Hence, they can
deteriorate the prospects of policy durability; and their use should be limited in scope and time
in order to strike a balance between the desire for enabling flexible responses on the one hand
and preserving the ‘stickiness’ required for an appropriate degree of policy durability on the
other.174
2.3.3.3. Enforcement and judicial review
Policy flexibility and policy durability are further shaped by the role of the judiciary. This includes both enforcement actions brought before courts and applications for judicial review.
First of all, proceedings before courts are a factor for policy flexibility. When hearing a case
and interpreting the law, the court can take developments after the adoption of a policy or law
into account and it can—within the limits of what is considered to be methodologically sound—
change the prevailing reading and thus the substantive content of a law.175
The effects of judicial proceedings on policy durability require more nuanced observations because the intention of those applying to the courts can vary. On the one hand, applicants can
support a policy or law and thus seek enforcement or an increase in stringency through judicial
remedies. Notably, this can include applications for judicial review of existing acts or measures.
On the other hand, applicants can also seek to derail a policy, its law and/or its measures. They
can do so in particular by bringing legality challenges to the courts. In the first kind of proceedings, policy durability is sought to be enhanced; in the latter, it is put into question.
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Against this background, the following discussion of potential interactions between judicial
proceedings and policy durability differentiates by drawing on the differentiation between ‘necessary’ and ‘threatening’ lawsuits proposed by Richard J. Lazarus in light of the need for asymmetric precommitment.176 Firstly, the potential for policy durability in ‘constructive’ proceedings is discussed. This comprises enforcement actions in a broader sense, both through direct
enforcement action and judicial review. Then I turn to applications to courts which I describe
as ‘destructive’ proceedings. This regards legality challenges that aim at bringing down a policy
or at impeding its effect.
i) ‘Constructive’ enforcement action
Policy durability presupposes a sufficiently high level of compliance, which legislation itself
does not guarantee.177 Law thus requires means of enforcing in order to produce the transformative effects that are associated with policy durability,178 in particular to enable long-term commitment.179 On the contrary, ‘high-profile declarations of unenforceability’ can undermine
compliance.180
The present discussion focusses on the policy durability potential in applications that aim at
enforcing a policy before courts. Notably, this includes applications for judicial review of existing measures or decisions—for example, where the applicants deem a policy to be insufficient in light of legal obligations from the policy framework itself or other legal sources. In
general, such proceedings are considered ‘desirable’ or ‘necessary’ for promoting policy durability and entrenchment of climate laws and policies.181
Most prominently discussed in this regard is the matter of access to courts. Given that in the
realm of US environmental and climate law they have played a pivotal role in strengthening air
pollution standards, citizen suits—thus applications by (groups of) individuals from the general
public with the aim of enforcing public policies—have been attested qualities that can be
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associated with to policy durability.182 It is, for example, suggested that allowing enforcement
action by (groups of) individuals might lead to a ‘political mobilization with lasting impacts’183
beyond the scope of the public policy-maker and policy addressees.184 To what extent this indeed promises deep entrenchment effects is difficult to determine.185 Nonetheless, it stands to
reason that enabling individuals and NGOs to bring proceedings before courts extends the possibilities for enforcing a policy, for raising awareness in a general public and eventually also
for ratcheting up stringency and adjusting a policy over the course of time. All of these aspects
potentially help build up a political constituency and entrench a policy, and thereby contribute
to desirable policy durability.
More generally, to what extent policy durability can benefit of enforcement action before courts
depends on the legal framework the respective policy is embedded in. It depends on the availability of legal proceedings and their procedural and substantive features, such as rules on standing, the scope of judicial review, how uncertainty and unclear evidence are dealt with, and
which burden of proof is applied.186
ii) ‘Destructive’ legality challenges
The fact that law, a legislative act or an administrative measure can be challenged in court is
relevant to policy durability first and foremost because it may impact on longevity.187 As a
consequence of successful challenges to its legality, a policy and the respective law may even
cease to exist. Against this background, it has been discussed whether the law should provide
for an asymmetric standard for judicial review that promotes ‘necessary’ or ‘constructive’ lawsuits while inhibiting ‘threatening’ or ‘destructive’ ones—for example by applying different
procedural or substantive standards in proceedings, or by excluding some applications
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altogether.188 However, it is obvious that such an approach is hardly viable for constitutional,
political and practical reasons.189
Assuming that the law generally does not differentiate between ‘desirable’ and ‘harmful’ applications for judicial review, the possibility to challenge laws and measures in court remains
ambiguous for policy durability. In case of a breach of legality, the diminishing effect on longevity and thus on policy durability is hardly lamentable. On the other hand, legal effect of acts
or measures may be impeded even if in the end the policy or measure is upheld as lawful; for
example, where judicial remedies have suspensory effect. Moreover, there may be preliminary
political implications if the legality of a measure is put into doubt publicly and in a determined
manner through contestation before a court, even if it turns out to be unfounded. Both may be
to the detriment of political entrenchment that is needed for appropriate policy durability.
Hence, it is argued that the configurations of the legal order regarding judicial review matter
for whether the possibility of contestation in court makes a policy vulnerable to dismantling or
not. Threats to policy durability may, for example, be alleviated by giving courts the option to
handle cases flexibly and to take the prospects of success and the circumstances of the cases
which are brought before them into account—without limiting judicial protection through raising hurdles for access to the courts or altering the substantive scope of review.
2.3.3.4. Revision and adjustment of law
Most laws are not immune from revision and adjustment. This fact matters for policy flexibility
because it is inter alia formal change which enables substantive change. It also matters for
policy durability. Adjustment can be exactly what is required to contribute to desirable policy
durability, or on the contrary, it can undermine necessary entrenchment.
Whether and to what extent laws can—and are likely to be—formally amended is influenced
by their respective legislative basis, and further by the constitutional framework which sets
procedural and substantive parameters for amending law.190 These legal frameworks are thus
factors that shape policy durability and policy flexibility and the balance between the two.
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Against the background of the need for ‘asymmetric precommitment’ to fight climate change,
it has been discussed whether some policies and laws should be (partially) shielded from formal
change.191 Arguably, legislative entrenchment would be the ultimate measure to ensure longevity as a component of policy durability. However, this approach to law-making is not only constitutionally doubtful.192 It is rejected precisely because of the need to preserve policy flexibility.193 Hence, it is usually in other—more nuanced—ways than through formal legislative entrenchment that policy flexibility and policy durability are shaped.
First of all, scholars have stressed that where law explicitly asks for revision, for example
through incorporated formal review, significant policy change is more likely to occur,194 and
policy flexibility is increased.195 Beyond revision by the policy-maker, implementing actors can
be mandated to review their decisions and standards periodically and to revise them if necessary.196 It is suggested that such ‘regularized adaptability’ can make policies more durable.197
Moreover, incorporating recurring revision steps is also not perceived to constitute a threat to
prior commitments.198
Desirable policy durability could also be fostered by creating ‘lawmaking shortcuts’ through
which the legislator is activated and empowered to take additional measures should certain (executive) implementation steps fail to be achieved.199 These can in particular interact with mechanisms for monitoring and evaluating implementation and policy progress.200
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Moreover, the institutional and procedural requirements for (legislative) adjustment are relevant
for policy durability and policy flexibility with regard to adjustment and review. Firstly, this
relates to who is responsible for law-making and legislative change—whether it is the legislator,
possibly organised in a committee structure,201 or whether power to substantively change policies and laws or to veto such change202 is transferred to the executive branch. Another factor
are the voting requirements for adopting and amending legislation. Laws which are adopted
through supermajority vote or even unanimously are perceived to show greater prospects of
durability.203 On the other hand, where (simple) majority voting procedures apply, policy flexibility is generally increased.204
3. Case Study
The aim of this research is to analyse whether EU energy and climate action governance based
on the Governance Regulation promises to score well in addressing the challenges lying in the
near-term and long-term future, based on the evaluative criteria of policy durability and policy
flexibility. To that purpose, the following chapter presents a case study of the relevant law and
legal arrangements and their potential to contribute to policy durability and/or policy flexibility.
Again, it must be noted that even though policy flexibility and policy durability are valuable
evaluative criteria, they do not allow for predictions about whether a policy will fail or succeed.205 Also, it has not been possible to test causality between indicators for policy flexibility
and policy durability indicators and actual policy outcomes generally or in the context of the
Governance Regulation. This is due to limitations of space and, even more for what regards the
case study, time. The fact that the Governance Regulation was adopted only recently complicates evidence-based observations in this regard.
The case study proceeds in three sections. Firstly, the Governance Regulation is briefly introduced (3.1). Secondly, it is examined how and to what extent the Governance Regulation and,
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where relevant, EU law more broadly evince features of law that are associated with policy
durability and/or policy flexibility (3.2). In the third and last section of the case study, the findings are discussed, in particular considering the need for ‘asymmetric precommitment’ (3.3).
3.1. Mapping the ‘case’ of the Governance Regulation
The Governance Regulation was proposed in November 2016 with the ‘Clean Energy Package’
as the legislative foundation for energy and climate governance in the Energy Union. It aims at
‘ensuring that policies and measures at various levels are coherent, complementary and sufficiently ambitious’.206 The initiative was expressly connected to the newly ratified UNFCCC
Paris Agreement (‘Paris Agreement’).207 The legal bases of the proposal were Article 192(1)
and 194(2) TFEU jointly, so that it underwent the ordinary legislative procedure with the European Parliament and the Council of the European Union acting as co-legislators.208 The proposal was discussed in informal interinstitutional negotiations—so-called ‘trialogue meetings’209—throughout the legislative procedure. An agreement was reached in June 2018.210 After the European Parliament had voted in favour of the final draft, the Transport, Telecommunications and Energy Council adopted it unanimously on 4 December 2018.211 The Governance
Regulation entered into force on 24 December 2018, with the exception of some provisions that
will become effective as of 1 January 2021.212
The Governance Regulation entails a broad array of instruments that form an overall ‘governance mechanism’.213 Regarding the near-term perspective, governance is based on ‘integrated
national energy and climate plans’ (‘NECPs’) pursuant to Articles 3–12. Member States are
asked to set out their envisaged contributions to the EU climate and energy targets as well as
206
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the policies and measures—adopted and planned—for delivering on these contributions.
NECPs are required to cover a period of ten years and to be replaced afterwards, but after five
years an update is foreseen (Article 14). They are prepared and submitted first as draft, then as
final plans. With regard to the NECPs, the Governance Regulation assigns different roles to the
Commission, other Member States and the general public. Public participation takes the form
of mandatory public consultation (Article 10) and, potentially, discussion in a multilevel climate and energy dialogue (Article 11). Member States shall cooperate regionally in preparing
the plans, which may include consultation or even voluntary joint drafting (Article 12). The
Commission provides an assessment of the draft and final NECPs (Article 13).
As a follow-up to the NECPs, Member States are required to submit biennial progress reports
to the Commission (Articles 17 and 20–25). Largely based on these reports, the Commission
assesses the progress the EU has made towards its climate and energy targets as well as the
impacts of Member States’ measures and policies. Articles 32–34 set out the possibilities for
action by the Commission where it finds policies to be inconsistent or Member States’ ambition
or progress to be insufficient. The Commission further reports to the European Parliament and
to the Council (Articles 35 and 36).
The main long-term governance instruments are long-term strategies of the Union and the
Member States (Article 15, Annex IV). The long-term strategies have to cover a period of at
least 30 years. They have to be prepared and submitted every ten years, although Member States
may update them after five years. The Commission has a threefold role: It sets up a Union longterm strategy, it provides support to the Member States, and it assesses the national long-term
strategies. Conversely to the near-term governance structure, the relevant provisions do not
foresee Commission recommendations. Also, there is neither a drafting stage nor a specific
provision on consultation and cooperation among the Member States in preparing their national
long-term strategies.
The legislative content contains further reporting obligations (Articles 21–24, 26–27). Moreover, it provides for an e-platform for the plans and reports submitted under the Regulation (Article 28) and a Union renewable energy financing mechanism (Article 33) to be established.
With regard to GHG emissions accounting, Chapter 6 deals with Union and national inventory
systems (Articles 37–38), reporting systems (Article 39) and registries (Article 40). Article 41
contains a general clause on cooperation between the Member States and the Union, and Article 42 sets out the role of the European Environment Agency. The final provisions in Chapter 8
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concern the adoption of delegated and implementing acts (Articles 43 and 44), review (Article 45), amendment and repeal of existing sectoral legislation (Articles 46–57), transitional provisions (Article 58) and entry into force (Article 59).
In spite of its hitherto short existence, the Governance Regulation has already encountered considerable implementation difficulties. The national long-term strategies were due by 1 January
2020. However, by 1 July 2020 only 15 Member States had submitted them, with the page count
varying from 6 pages (Estonia) to 192 pages (France). Only 7 long-term were available in English at that date.214 The final versions of the NECPs were due by 31 December 2019. As of 24
June 2020, 26 Member States had submitted their final plans, 20 of which then were available
in English.215 Again, the page count varied considerably between 155 pages (Latvia) and a total
of 621 pages (Belgium).216 Ireland, where a new government was formed in mid-2020, delivered its NECP even later and with a remark in the preface that the commitment the plan reflects
is already outdated.217 Likewise, many draft NECPs had been delivered late.218
The substantive assessment carried out by the Commission reinforces concerns about effective
implementation. In the assessment of the draft NECPs in 2019, the Commission found that the
collective action envisaged by the Member State was insufficient—it discovered an ‘ambition
gap’ as defined in Recital (56).219 It also questioned the robustness of the data provided by some
Member States and criticised lacking precision.220 Country-specific recommendations were issued to all Member States pursuant to Article 9(2). The overall assessment of the final NECPs
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is to be expected not earlier than September/October 2020.221 However, in June 2020, a coalition of NGOs published a report in which they assess the final NECPs of the 15 Member States
that were submitted until 1 May 2020. They find only limited improvement in comparison to
the draft NECPs and find the overall level of the ambition in the analysed plans to be insufficient.222 Hence, there is reasonable ground to suspect that the ambition gap identified by the
Commission in the draft NECPs will not be closed with the final NECPs.
The Governance Regulation establishes a system of governance for which implementation difficulties are already clearly visible, both regarding procedural aspects (deadlines, level of detail)
and substantive aspects (level of ambition, consideration of Commission recommendations).
This early evidence strongly suggests that the Governance Regulation will face considerable
challenges in the future, which could eventually nourish sources of policy dismantling. It corroborates earlier arguments on the suitability of policy durability and policy flexibility as evaluative criteria for assessing EU energy and climate governance based on the Governance Regulation, because the notions of policy durability and policy flexibility distinctively address the
capacity to withstand such challenges (see above 2.2, especially 2.2.3).
3.2. Indicators for policy flexibility and policy durability
The following section analyses indicators for policy flexibility and policy durability in EU energy and climate governance based on the Governance Regulation, as embedded in the broader
EU law framework and in particular EU constitutional and administrative law.
3.2.1. Structure of legal norms and institutions established by means of law
Structural aspects of law matter for policy durability and policy flexibility. This relates to the
level of legislative detail and corresponding guidance (3.2.1.1), the time horizon covered by the
Governance Regulation (3.2.1.2), and arrangements regarding institutions which may be capable of entrenching the Governance Regulation through oversight and support-building (3.2.1.3).
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3.2.1.1. ‘Open-textured’ law and ‘guiding’ norms and principles
Designing ‘open-textured’ legal provisions that focus on key principles and targets are linked
to instilling policy flexibility. Indeed, the Governance Regulation can be said to follow this
strategy. With regard to its subject matter and scope, reference is made broadly to the ‘objectives and targets of the Energy Union’ and to the Union’s commitment under the Paris Agreement.223 The Governance Regulation furthermore foresees target setting by the Member States,
to a great extent without setting out how to reach these targets.224 Instead, the text of the Governance Regulation recalls the five dimensions of the Energy Union and in particular the ‘energy efficiency first’ principle.225 This design does not only enable differentiated approaches in
the Member States, but it also allows for policies falling within the scope of the Regulation to
change over time. Hence, it avoids legislative rigidity in substantive terms.226
However, the kind of flexibility instilled through ‘open-textured’ law may come at the expense
of steering capacity, a quality that can be associated with policy durability. Respective tradeoffs may be alleviated by statutory and interpretative guidance, which the Governance Regulation and its EU law framework to some extent provide. With direct regard to the Member States’
contributions, Annex II sets out a formula for calculating the ‘fair share’227 of the EU-wide
renewable energy target. Although the formula formally only gains significance in case of an
‘ambition gap’ and, even then, does not introduce binding national share or targets, it may indeed guide the Member States when designing their contributions, or when deciding about further policy measures to be adopted.228
Another instance of how the Governance Regulation provides legislative guidance are its numerous and detailed recitals.229 Albeit recitals themselves do not have legal value and cannot
confer legal rights or obligations, the Court of Justice of the European Union (‘CJEU’) has
accepted in its case law that they serve as a tool for legislative interpretation.230 However, this
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requires that actual provisions of the act are ambiguous; and recitals cannot be used to interpret
provisions contra legem.231 The potential of recitals to guide the interpretation of EU law is
therefore limited.232
Furthermore, interpretation of EU law is subject to the constitutional principles in the Treaties,
in particular to the rule of law.233 The latter entails a variety of principles: inter alia the guarantee of judicial review and the protection of legitimate expectations, legal certainty,234 transparency, and the principles of solidarity, equality and proportionality.235 The rule of law also
requires effectiveness of EU law (effet utile).236 However, these constitutional principles are
themselves ‘open-textured’ and come with considerable ambiguities and interpretative challenges. This limits the guidance they effectively provide.
The probably most detailed form of guidance is that by means of ‘post-legislative’ instruments,
which includes decisions or recommendations as well as ‘freestanding guidelines or guidance
documents’.237 Indeed, the Governance Regulation foresees the adoption of recommendations,
assessments, checks, reviews and analyses,238 the preparation of strategies and reports,239 and
also makes reference to Commission communications240 and Union ‘guidelines’.241 Arguably,
it is especially by means of these instruments that the Governance Regulation seeks to strike a
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balance between the open-textured, flexible structure of its provisions and the need for preserving steering capacity.
Recommendations, which are non-binding acts of EU law pursuant to Article 288(5) TFEU, are
arguably one of the main tools in the hands of the Commission to guide the implementation of
the Governance Regulation and its planning, pledging and reporting mechanism in order to
ensure sufficient ambition and progress throughout the Member States. The question to what
extent such recommendations can have ‘practical and legal effects’ that promise to promote
policy durability cannot be answered here.242 Nonetheless, some aspects should be briefly
pointed at.
First of all, the Regulation sets out in a quite a detailed fashion the points that the Commission
may address in recommendations as well as the data, aspects and criteria it has to take into
account. If this leads to recommendations being particularly well-informed, it might also increase the likelihood that they are deemed relevant by the Member States. Moreover, the Governance Regulation obliges the Member States to ‘take due account’ of Commission recommendations; and it often also requires a Member State to provide publicly its reasons if it does
not address at least ‘the substantial part thereof’.243 Regarding the progress reports, additional
information has to be delivered where the Commission has issued recommendations,244 and the
Member State concerned is obliged to ‘set out […] how it has taken due account of the recommendation’.245 The Commission also scrutinises whether the Member States have taken due
account of the recommendations in its assessment of the reports.246 Overall, the provisions of
the Governance Regulation hence visibly try to endow recommendations with some force.247
On the other hand, it is important to note that recommendations, their non-binding nature notwithstanding, do not ‘hover’ in a legal vacuum. Constraints on EU action such as the principle
242
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of conferral apply to them as well.248 In the field of energy policy, the probably most discussed
limitation to EU law-making is the caveat in the second subparagraph of Article 194(2) TFEU,
according to which measures ‘shall not affect’ the so-called ‘energy rights’ of the Member
States, including the right to determine their energy mix.249 If the caveat would apply as a substantive constraint to issuing recommendations in the context of the Governance Regulation,
this could be a significant setback to their potential. However, the wording of the caveat does
not suggest that this is the case. The term ‘such measures’ refers to legislative acts adopted in
the ordinary legislative procedure according to the first subparagraph. Given the fact that recommendations in the end are non-binding and thus do not actually curtail the Member States’
energy rights, there is also no convincing reason to expand the caveat to these measures on
teleological grounds.250
3.2.1.2. Adopting law with a long-term perspective
For instilling desirable policy durability, it is pivotal that law employs a long-term perspective
from the outset. Indeed, the Governance Regulation is purposively designed to cover a long
period of time. Albeit the latest year it expressly mentions is the year 2050,251 its temporal scope
is not restricted to 2050. First of all, long-term strategies ‘with a perspective of at least 30 years’
are to be prepared and submitted in 2020, 2029, and ‘every ten years thereafter’.252 These will
then cover the period until 2059, 2069 and so forth. Furthermore, the Commission is encouraged
to look beyond 2050 from the outset, given that scenarios of achieving negative emissions after
2050, thus scenarios where removals by sinks outnumber anthropogenic GHG emissions,
should be evaluated in the Union long-term strategy.253 Moreover, reference points for renewable energy targets254 as well as indicative milestones and trajectories for energy efficiency
248
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improvements and GHG emissions255 express long-term commitment. They are instruments
that can be associated with policy durability.256 The impression of the Governance Regulation
being meant as a long-term policy instrument is reflected on a formal level, given that it does
not entail a sunset clause which would challenge its durability potential.
3.2.1.3. Institutions for facilitating oversight and creating policy support
Institutional arrangements matter for both policy durability and policy flexibility. They can help
to detect undermining forces and reveal needs for adjustment or enforcement action. Moreover,
institutionalised communication and participation may enhance a policy’s capability to get entrenched into views and actions of businesses, industry decisionmakers and individuals.257 The
Governance Regulation contains a variety of respective institutional arrangements.
Firstly, the Governance Regulation establishes mechanisms for monitoring and evaluating both
ambition and progress towards the objectives of the Regulation. The most important instances
of this oversight are the assessments of the draft and final NECPs, the progress reports and the
long-term strategies by the Commission, which can be the basis for further (legislative) action.258 With a view to involving experts, stakeholders and the general public in the development of energy and climate policy, the Regulation requires the Member States to establish a
multilevel climate and energy dialogue.259 This goes beyond the obligation carry out public
consultation on the NECPs and the long-term strategies260 in two aspects: The dialogue is meant
to be permanent;261 and it is supposed to facilitate a discussion rather than just to allow for
participants to state their opinion.262 The Governance Regulation also entails a provision on
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mandatory and voluntary regional cooperation,263 and on cooperation and coordination more
generally.264 The e-platform is meant to support these fora.265
3.2.2. Arrangements for the implementation phase
How procedural and substantive arrangements for implementing law relate to policy durability
and policy flexibility has been examined predominantly in the US law context.266 However, the
findings are valuable in the context of EU law as well.
The task of implementing EU law is mainly assigned to the Member States,267 but also to EU
institutions and in particular the Commission. Notably, the fact that regulations are binding and
directly applicable does not mean that Member States do not have to modify national law or
adopt ‘consequent legal measures’ for implementing them.268 Against this background, the following subsections explore legal arrangements for implementing the Governance Regulation
that provide policy durability and/or policy flexibility potential.
3.2.2.1. Deadlines and procedural requirements
If deadlines are said to bolster policy durability through safeguarding implementation, the respective potential in the Governance Regulation seems ample. EUR-lex lists 19 upcoming specific deadlines, which does not even consider obligations that recur periodically without the
Governance Regulation expressly setting a due date but using formulations like ‘every […]
years thereafter’.269
Whereas procedural requirements regarding cooperation and consultation are great in number,
the Governance Regulation contains requirements for their implementation in an uneven fashion. The Governance Regulation is detailed as regards the preparation of the NECPs, given that
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the use of the template in Annex I is mandatory.270 The same applies for the progress reports,
for which detailed requirements are to be specified by means of implementing legislation.271
This may enhance comparability between the Member States’ plans and reports, which is pivotal for the Commission assessment on whether pledged ambition and actual progress are sufficient for achieving the objectives of the Energy Union and of EU energy and climate policy
more broadly. The Regulation contains equally detailed provisions on this assessment and possible responses.272
The Regulation is less specific on the long-term strategies, for which Annex IV only provides
a very general framework—which is not even mandatory since the long-term strategies only
‘should contain’ the elements set out there.273 In the same fashion, the mandate for assessment
assigned to the Commission is less thorough; and in case it identifies a ‘collective gap’ towards
the overarching objectives and targets, the Commission shall only ‘provide information’ instead
of issuing recommendations.274
Implementation requirements are less detailed or even absent for parts of the governance mechanism that do not directly involve the Commission. This concerns regional cooperation and
consultations among Member States on the one hand, and the national energy and climate dialogues on the other. The Member States are obliged to establish such a dialogue ‘pursuant to
national rules’.275 Arguably, this wording is more typical for a directive than for a regulation.
Along the same lines, the (legal) form and administrative procedure in which NECPs and longterm strategies are to be adopted is barely regulated by the Governance Regulation.276 The plans
and strategies can range between political declarations by national governments, which might
only be as durable as the government coalition, and formally enacted legislation that conceivably is somewhat less susceptible to political changes. This administrative flexibility is in line
270
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with the fact that Member States generally enjoy considerable institutional, administrative and
procedural autonomy in implementing EU law.277
However, this autonomy is not unlimited. Inter alia, implementation must satisfy the principle
of effectiveness (effet utile) of EU law as a general principle of the EU.278 To give effect to this
principle, Member States can indeed be required to enact national legislation in order to correctly transpose directives279 or to change national law to implement regulations.280 In Commission v Netherlands, the ECJ derived the inadequacy of ‘mere administrative practices’ from the
fact that they ‘may be altered at the whim of the administration’.281 An interesting question
which so far has remained undiscussed is whether EU law determines the adequacy of implementation in analogy to this case law in the case of the Governance Regulation. Two remarks
shall be made in this regard.
Firstly, it is questionable whether the EU legislation subject to the mentioned case law is comparable with the Governance Regulation. The cases concerned legislation which quite obviously aimed at harmonising national rules or at conferring individual rights. The Governance
Regulation does not entirely fit this picture. On the one hand, it is true that the recitals refer to
‘the role and rights of consumers, transparency and predictability for investors’282 and that they
present the Governance Regulation as a central piece of EU legislation for strengthening them.
On the other hand, the Governance Regulation employs a largely procedural approach and focusses on cooperation and coordination between Member States, while particularly stressing
the aim to preserve national ‘flexibility’.283 It can be seen as a ‘hybrid institutional framework’
with both intergovernmental and supranational elements.284 This makes it somewhat difficult
to argue in favour of an unwritten legislation requirement for NECPs and long-term strategies
277
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based on the Governance Regulation, which would sensibly curtail Member State autonomy to
decide on the ‘forms and procedures of national law’285 for implementing the Governance Regulation.
Secondly, it is unclear whether requiring Member States to lay out their commitment in legislation would actually enhance the effectiveness of the governance approach. Ambitious legislative commitments may be difficult to attain, in particular when considering the deadlines and
the requirements for cooperation among the Member States and with the Commission. A requirement to transpose the plans and strategies into national legislation after submission to the
Commission could also result in NECPs and long-term strategies being inflexible over time.
Hence, there is not a clear case for demanding that the Member States set out their NECPs and
long-term strategies by means of national legislation for the purpose of the effectiveness of EU
law.
Against the background of these reservations, it seems unlikely that a requirement of national
legislation will be invoked and that European courts will read the obligation to set out NECPs
and national long-term strategies as an obligation to do so by means of national legislation.286
3.2.2.2. Alignment with Paris Agreement
Alignment with higher level frameworks may add implementation pressure and therefore be a
factor for policy durability. On the other hand, it can create a relation of dependence to the
detriment of policy durability. Moreover, it can conflict with the need for policy flexibility.
The question of how a balance is struck in this regard arises in the context of the Governance
Regulation. It is purposively aligned with the Paris Agreement;287 thus with an international
law treaty that is capable of having legal force.288 The Regulation seeks to ensure that greenhouse gas emission reductions and reporting are consistent with the commitments and obligations under the Paris Agreement.289 To that end, the Member States are required to take these
commitments into account in their NECPs,290 and the long-term strategies should reflect
285
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them.291 Both the Member States and the Union are obliged to establish and maintain registries
to compile the data required under the Paris Agreement.292 Additionally, the UNFCCC framework, and especially the Paris Agreement, play a role in the provisions of the Governance Regulation on reporting obligations,293 progress assessment,294 cooperation295 and review.296 Some
provisions empower the Commission to adopt delegated acts in order to accommodate change
that is ‘directly and specifically related to the Union’s contributions under the UNFCCC and
the Paris Agreement’.297 Others empower the Commission to adopt delegated and implementing acts following decisions by the bodies of the UNFCCC or the Paris Agreement.298
3.2.2.3. Law requiring planning
It has been highlighted that planning can induce some precommitment and thereby contribute
to policy durability. At the same time, planning mandates do not generally rule out change,
which however can be subject to procedural and substantive requirements in order to enable an
appropriate degree of ‘stickiness’.
The Governance Regulation entails several planning mandates. The Commission is required to
develop a strategic plan for methane as a part of its long-term strategy.299 The Member States
are obliged to develop draft and final integrated National Energy and Climate Plans, the
NECPs. The Union and national long-term strategies entail an, albeit less detailed, planning
element, too.
These plans may be changed according to the rules of the Governance Regulation. The Member
States can update their long-term strategies after 5 years.300 For the NECPs, the Governance
Regulation foresees a more formalised update procedure halfway through the ten-year period
they cover. Many procedural requirements for the original plans, in particular on Commission
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assessment, regional cooperation and public consultation, apply to the updated plans equally.301
It is not mandatory to update the NECPs, but Member States have to ‘provide the Commission
with reasons justifying why the plan does not require updating’ in case they decide not to submit
an update.302 However, the procedural requirements seem to apply only after a decision was
made to prepare an updated plan instead of arguing that the plan does not require updating.
Hence, the decision whether to update the plan may not be informed by cooperation and consultation. In substantive terms, the scope of updates to the NECPs is limited. Compared to the
latest notified NECP, Member State ambition may only be increased for greenhouse gas emission targets and at least not be decreased for the renewable energy contribution and the indicative energy efficiency contribution.303 However, when a new ‘round’ of submitting NECPs begins after 10 years,304 this restriction does not apply, given that a corresponding provision on
non-regression of ambition is lacking.
3.2.2.4. Feasibility
It has been pointed out that implementation mandates which are not feasible may affect policy
durability negatively due to the detrimental effects that can be expected to occur when implementation fails. This especially relates to the need to build up and preserve a supportive political
constituency instead of nourishing sources of contestation and dismantlement.
The Governance Regulation tries to prevent problems due to administrative complexity in several ways. The Commission itself is assisted in its tasks by the European Environment Agency
(EEA).305 Regarding the Member States’ obligations in the governance mechanism, the Commission may upon request provide technical support.306 Furthermore, the deadlines usually are
not particularly tight. An exception to the latter may be seen in the deadline for the first draft
NECPs, which in theory were due by 31 December 2018—one week after the Governance Regulation entered into force. However, given the fact that the interinstitutional agreement on the
Regulation had already been reached in June 2018, the deadline was foreseeable for the Member
States. Furthermore, the plans were only required as a draft NECPs with a further one-year
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period for preparing the final plans. However, the actual amount of time the Member States had
in this regard, also to take the Commission recommendations on the draft NECPs into account,
was effectively limited not least because of the considerable delays of many Member States in
preparing their drafts.307
3.2.2.5. Subordinate law-making
Leeway and discretion in the implementation phase through empowering subordinate law-making have been linked to both policy durability and policy flexibility. This relates to hopes for
an increased capacity to react to changes and for mitigating risks of short-term political interests
in decision-making. Moreover, expert consultation in subordinate law-making is associated
with policy durability on the basis that these experts are deemed to be largely non-political,
independent actors which are less susceptible to changes in political attitudes. At the same time,
delegating rule-making authority needs procedural and/or substantive rules in order not to compromise prospects for policy durability.
Subordinate law-making following the adoption of an EU legislative act is common to EU law.
The Commission can be empowered to adopt amending or supplementary delegated acts (Article 290(1) TFEU)308 or implementing acts (Article 291 TFEU) in a non-legislative procedure.309 The Governance Regulation provides the Commission with such law-making powers
at several points.
i) Delegated acts
Through amending delegated legislation, the Commission can amend the template for the
NECPs in certain respects,310 as well as the proposed structure for long-term strategies.311 It can
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also amend the list of greenhouse gases covered by the relevant annual reporting obligation.312
However, the Commission cannot adopt such delegated acts as it deems appropriate. Regarding
the NECP template and the outline for the long-term strategies, the delegation is limited to
amendments that are ‘directly and specifically related to the relevant decisions adopted under
the UNFCCC and, in particular, under the Paris Agreement’. The GHG list can only be amended
‘in accordance’ with such decisions.313 The same restriction applies for supplementary delegated acts related to the GHG reporting.314 In a similar fashion, supplementary law-making
powers in the area of greenhouse gas registries to account for the commitments under the Paris
Agreement are tied to decisions under the UNFCCC and the Paris Agreement.315 However,
when proposing supplementary rules for the Union GHG inventory system, the Commission
shall take decisions by the bodies of the UNFCCC or of the Paris Agreement into account.316
This indicates that the scope of the delegation is broader, and its exercise does not depend on
decisions under the UNFCCC or the Paris Agreement.
The adoption of delegated acts is further subject to limitations established by the Governance
Regulation in accordance with the Treaties.317 First of all, the power to adopt these acts is limited to a period of five years, but it is extended tacitly unless the European Parliament or the
Council oppose.318 Also, either of the two can revoke the delegation at any time, whereas the
decision to revoke does not have retroactive effect and the delegated acts in force remain
valid.319 Moreover, delegated acts only enter in force if neither the European Parliament nor the
Council raise objections within a period of two or four months after notification.320 The act can
enter in force without this statutory waiting period if both institutions inform the Commission
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that they will not object.321 On the substantive side, delegated acts may only concern non-essential parts of a legislative act.322
Furthermore, the Commission has to consult experts before adopting delegated acts.323 When
adopting delegated acts, the Commission is supposed to carry out consultations in which stakeholders, the public and external experts can participate, but it also has to consult experts which
are designated by each Member State.324 After the comitology system was abandoned for delegated law-making, their role is consultative rather than institutional.325 In particular, they do not
have a veto right on the proposed delegated act.
ii) Implementing acts
The Member States’ leeway in implementing EU law is restricted where implementing powers
are conferred on the Commission or the Council pursuant to Article 291 TFEU. Under the Governance Regulation, such implementing acts can be adopted with regard to reporting obligations,326 inventories,327 and the Union renewable energy financing mechanism.328 Their adoption is subject to conditions and procedural requirements of the Governance Regulation and the
so-called ‘Comitology Regulation’.329
Comitology originates from concerns about ensuring a timely response to changing circumstances without giving the Commission a ‘blank cheque’ to adopt implementing rules.330 Hence,
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the timeframe for the adoption of implementing acts is usually narrow, even if the adoption
procedure involves a committee for advice or joint decision-making.331 The ‘Comitology’ Regulation furthermore allows for immediately applicable implementing acts to be adopted in cases
of urgency, thus without prior involvement of a committee, where enabled by the basic act.332
However, the Governance Regulation does not provide for this option.
The implementing powers in the Governance Regulation are to be exercised in accordance with
the examination procedure, which requires the approval of implementing acts by either a Climate Change Committee or an Energy Union Committee.333 In the examination procedure, the
Committee can veto the proposed implementing act, acting by qualified majority voting.334
Committees are ‘mechanisms for control by the Member States’ in the sense of Article 291(3)
TFEU.335 Hence, they are not composed of independent experts or stakeholders, but of ‘representatives of the Member States’.336 As such, comitology committee members might tend to
feel allegiance and loyalty predominantly to their Member State and its interests.337 As well,
lobbying by ‘outside interests’ such as business actors has been found to be prevalent in
comitology law-making.338 This suggests that the regime for the adoption of implementing acts
may be more open to individual interests and less expertise-driven than its deliberative character
suggests.339 However, in preparing the proposal for an implementing act, the Commission
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usually also carries out a consultation process which involves external experts, stakeholders
and the public.340
iii) The role of agencies
In particular in the US context, hopes for policy durability are linked to subordinate law-making
by executive agencies. However, the European Environment Agency (EEA) is not equipped
with subordinate law-making powers through the Governance Regulation even if it is assigned
with tasks in collecting and disseminating information and data, and in facilitating of co-ordination.341 This is in line with the general scope of the EEA.342
3.2.2.6. Exemptions and ‘safety-valves’
Policy flexibility in light of changes and challenges can be instilled by means of ‘safety valves’
such as exemptions, derogations or fallback norms. Such—generally unilateral—flexibility
mechanisms are double-edged swords; they can be favourable or detrimental to policy durability.
Flexibility in the form of reservations and exemptions regarding individual Member States is
not alien to EU policy- and law-making,343 but the Governance Regulation applies to all Member States equally. Not even the UK was exempted, which at the time the Regulation was
adopted had already decided that it would leave the EU so that it was clear that the Governance
Regulation would cease to apply in the UK in the foreseeable future.
Given the scarce compliance of Member States with their obligation to submit NECPs and longterm strategies on time, it is worth looking at whether the Governance Regulation allows for
flexible and timely responses to encounter insufficient compliance without seeking the intervention of the legislator or proceedings before courts. The only provision in this regard is Article 31(2). It provides that the Commission can assume a national contribution for Member
States which did not submit their draft NECPs in the area of renewable energy and energy
efficiency. The provision is narrow and only applies to the stage of submitting the draft NECPs.
Therefore, it is a safety valve with fairly limited potential. The same applies for the rule in
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Article 31(2). It states that if the Commission finds and ‘ambition gap’ towards the binding EUwide target for the share of renewable energy and the indicative national reference points are
not reached, the Commission bases its assessment on a formula for calculating indicative national contributions (Annex II).344 However, this provisions does not introduce national targets
for renewable energy.345 Moreover, participation in the renewable energy financing mechanism,
which in theory could serve to make up for lacking progress of Member States in the area of
renewable energy, is voluntary, as Article 32(3)(d) provides.346
3.2.3. Enforcement and judicial review
As has been pointed out, the availability of judicial remedies for enforcing and reviewing law
and their features are factors that shape policy durability and policy flexibility. Means of enforcing are a prerequisite for policy durability. In particular applications by individuals are perceived to provide chances for building up a favourable policy constituency and engendering
public support, thereby contributing to deep entrenchment of a policy. This relates especially
to the ‘new politics’ component of policy durability. Moreover, judicial review can impair legal
or actual effects of a policy that are required for policy durability. Proceedings before courts
also matter for policy flexibility. Through interpreting law, courts can shape and change the
way legal provisions are read and, subsequently, applied in the course of time.
In accordance with its civil law tradition, the CJEU officially does not create new or alter existing law in its judgments.347 Nonetheless, it can de facto bring about policy change considering that pursuant to its ‘purposive’ or ‘teleological’ approach to interpreting law, the CJEU may
prioritise arguments based on the scope and aims of EU law over arguments based on wording
or structure, or on prior case law.348
In the following, I explore selected aspects of relevance concerning the potential scope of court
proceedings in the context of the Governance Regulation. I uphold the conceptual distinction
between ‘constructive’ enforcement action that may foster policy durability on the one hand
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(3.2.3.1), and ‘destructive’ judicial review and legality challenges as potential stumbling blocks
for policy durability on the other (3.2.3.2).
3.2.3.1. ‘Constructive’ enforcement actions
Enforcement actions which aim at increasing the effectiveness and stringency of the Governance Regulation framework and its objectives may take the form of proceedings before the
CJEU, national courts or both.
i) Proceedings before the CJEU
Most obviously, compliance with and effective implementation of the Governance Regulation
by the Member States may be subject to an infringement procedure pursuant to 258–260 TFEU
before the Court of Justice (‘the Court’). The scope of assessment—whether a Member State
has ‘failed to fulfil an obligation under the Treaties’,349 thus whether it has violated EU law—
includes a broad array of possible infringements, such as Member States’ actions or omissions,
breaches of primary or secondary law, or violations of general principles of EU law.350 It is
mostly the Commission that initiates infringement procedures in its role as the ‘Guardian of the
Treaties’. Before a matter can be referred to the Court, the Member State concerned and the
Commission negotiate about it in three increasingly formal stages.351 If upon referral the Court
establishes a breach, the Member State is ‘required to take the necessary measures to comply
with the judgment of the Court’.352 In case it allegedly fails to do so, a subsequent penalty
payment procedure can be initiated.353
In the context of the Governance Regulation, two kinds of potential infringement claims regarding Member State compliance can be distinguished: claims based on the failure to observe
binding procedural requirements such as deadlines or consultation requirements,354 or more
substantive claims, for example regarding Member States’ ambition pledges or how they have
or have not taken Commission recommendations into account. However, the scope of the latter
349
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under the Governance Regulation is limited. Indeed, the Governance Regulation focusses on
procedural requirements and, presumably also in light of the caveat in Article 194(2) TFEU,
largely omits substantive specifications on how to reach the mainly EU-wide targets.355
Beyond questions about its potential scope in the context of the Governance Regulation, it is
debatable whether the infringement procedure is an enforcement tool that can contribute to the
prospects for policy durability at all. First of all, infringements procedures are on average extremely lengthy.356 Whether they are capable of putting immediate enforcement pressure on
‘laggards’ beyond exercising political pressure is therefore doubtful, in particular if non-compliance with EU law is deliberate.357 However, this may be alleviated by the possibility to seek
recourse to an expedited procedure pursuant to the Rules of Procedure of the Court of Justice.358
Nonetheless, whether an infringement procedure is initiated depends on political choices—and
political decisions are generally perceived as a threat to policy durability. The Commission may
employ a certain ‘enforcement activism’ but it may as well deliberately decide to not pursue an
infringement procedure.359 Political implications are also the main reason why infringement
actions brought by a Member State against another Member State are rare.360 Moreover, and
this is probably the weakest spot of the infringement procedure, the Court is lacking enforcement powers. It cannot ‘heal’ an infringement, but only impose penalty payments on application
in a second procedure.361 These financial sanctions can take the form of a lump sum or a penalty
payment which is accumulated on a daily basis until the failure to comply is removed—notably,
the Court can also impose both sanctions cumulatively.362 However, the penalty payment
355
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procedure, which was introduced to ‘give teeth to the infringement procedure’,363 is only a weak
deterrent due to its procedural hurdles.364
An infringement procedure can also be brought by EU institution or bodies or by Member States
regarding an alleged Treaty infringement by an EU institution through failure to act under Article 265 TFEU. The pre-litigation stage requires the institution to be called upon to act.365
However, the scope of this procedure as an enforcement action is very limited because it requires an obligation of the relevant EU institution to act—the right to act is not enough.366
Hence, any ‘institutional discretion’ excludes a successful application under Article 265
TFEU.367
Another venue for ‘constructive’ enforcement action may be the application for annulment pursuant to Article 263 TFEU. This may seem counterintuitive given that these applications aim at
eliminating an EU act and its legal effect. However, conceivable ‘constructive’ applications for
judicial review of the Governance Regulation or acts based on it (e.g. delegated acts, implementing acts, or potentially also Commission recommendations368) could be applications which
demand ratcheting up climate ambition or the stringency of energy and climate action governance. Moreover, where individuals and interest groups make such applications, this relates to
the policy durability potential associated with citizen suits.
In particular in EU environmental law, numerous legality challenges have been brought by
(groups of) individuals and non-governmental organisations in this pursuit. A recent example
is the Carvalho case,369 also known as the ‘People’s Climate Case’. It was brought before the
General Court by a number of families and combines applications for annulment of EU law
pursuant to Article 263 TFEU and for non-contractual liability pursuant to Articles 268 and 340
363
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TFEU. In short, the claimants ‘demand that the EU accelerates its climate action and urgently
increases its 2030 climate target’ on the grounds of an alleged violation of fundamental
rights.370 However, the General Court dismissed the application as inadmissible due lack of
standing under Article 263(4) TFEU.371 This is in accordance with the established Plaumann
doctrine and case law on direct and individual concern by the contested measure.372 Arguably,
applications for annulment in the context of the Governance Regulation are prone to the argument of inadmissibility in the same way unless the Court departs from its settled case-law. The
pending appeal in the Carvalho case373 provides an opportunity in this regard.
ii) Proceedings before national courts
National courts are ‘enforcers of EU law’374 given that they regularly apply EU law. However,
their competences within the scope of EU law are limited in a twofold way: firstly, by the prerogative of the CJEU to decide on the validity of EU acts; and secondly by its task to ensure
uniform interpretation of EU law that is reflected in the obligation to refer to the Court under
Article 267(3) TFEU. Nonetheless, national courts can play a role for enforcement actions, for
example in proceedings where the compatibility of national laws and measures with obligations
arising from EU law is challenged. Potential applicants are individuals and interest groups as
well as actors from the public sphere (e.g. public institutions, regional authorities or parliamentary groups).
Applications for judicial review of national climate action efforts have been brought forward in
several Member States and on different legal grounds, comprising in particular human rights
and fundamental rights.375 Needless to say, it is impossible to provide an assessment of the
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policy durability and policy flexibility potential of such claims in the Member States with regard to the Governance Regulation at this point. However, some very general remarks can be
made.
Firstly, and this is evident, the substantive scope of EU law determines the boundaries of its
enforceability as EU law. In the context of the Governance Regulation, which mainly imposes
procedural obligations of the Member States and leaves it to the Member States to determine
their ambition and the concrete measures to deliver on it, it therefore seems unlikely that substantive aspects of Member States’ NECPs or long-term strategies will be subject to direct scrutiny by national courts as a matter of oversight over the implementation of the Governance
Regulation.376 However, the fulfilment of procedural obligations set out by the Governance
Regulation as an EU legislative act could be subject to judicial review before national courts.
Conceivably, national courts could oblige the government to prepare and submit the NECP or
long-term strategy in accordance with the Regulation.
Secondly, the potential scope enforcement proceedings before national courts, in particular by
non-state actors such as individuals or NGOs, is not exclusively determined by national law.
The principle of effective judicial protection under EU law is an expression of the principle of
sincere cooperation in Article 4(3) TEU.377 It is furthermore guaranteed under Article 19(1)
TEU and, for individuals, under Article 47 of the Charter of Fundamental Rights.378 The principle of effective judicial protection limits the Member States’ procedural autonomy and entails
an obligation for the Member States to interpret national procedural law so as to guarantee
effective judicial protection, and, where necessary, to give effect to the primacy of EU law by
disapplying national rules.379 However, the CJEU’s case law on the principle is patchy,380 and,
arguably, the extent to which national judicial proceedings satisfy its requirements may in fact
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vary. Beyond the principle of effective judicial protection, in particular the Aarhus Convention381 on access to justice in environmental matters and the respective EU legislation382 can
gain relevance for the potential of enforcement action before national courts.
Thirdly, alleged non-compliance with obligations under the Governance Regulation, for example where the Member State fails to submit a NECP, could give rise to individual claims for
damages.383 However, the criteria established by the Court for Member State liability for
breaches of EU law under the doctrine developed in the cases Francovich384 and Brasserie du
Pêcheur385 are unlikely to be met in such cases. It is doubtful that the Regulation is intended to
confer rights on individuals, and, moreover, causality between a breach of EU law and individually sustained damage will often be downright impossible to establish.386
iii) Preliminary references
Actions aimed at enforcing the implementation of EU law before national courts can give rise
to preliminary references pursuant to Article 267 TFEU, in particular where the interpretation
of an EU act is in question.387 The Court does not decide on the compatibility of national law
with EU law or its validity,388 but a preliminary ruling may clarify how EU law needs to be
interpreted so that the national court can decide, for example, whether implementation in national law satisfies its requirements.
Notably, all kinds of EU law can be subject to a preliminary reference, regardless of questions
of bindingness or form.389 However, a preliminary reference is only admissible if a preliminary

381

UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice
in Environmental Matters [1998] <https://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf> accessed 12 September 2020.

382

‘The EU & The Aarhus Convention: Legislation and Guidance’ (European Commission) <https://ec.europa.eu/environment/aarhus/legislation.htm> accessed 12 September 2020.

383

For a detailed discussion, see Kai Peter Purnhagen and Johannes Saurer, ‘Climate Change Litigation - Liability
of EU Member States under EU Law’ [2020] SSRN Electronic Journal 11–27 <https://www.ssrn.com/abstract=3594386> accessed 12 September 2020.

384

Joined cases C-6/90 and C-9/90 Andrea Francovich and others v Italy [1991] ECR I-5357.

385

Joined cases C-46/93 and C-48/93 Brasserie du Pêcheur v Germany and R (Factortame Ltd) v Secretary of
State for Transport [1996] ECR I-1029.

386

See also Purnhagen and Saurer (n 383).

387

Article 267 TFEU.

388

However, this has not prevented the Court from effectively deciding on the compatibility of national law with
EU law in practice. See Schütze (n 250) 388.

389

See also ibid.

58

ruling on the question is ‘relevant’ or ‘necessary’ for resolving the proceeding before the referring court.390 In the words of the Court, a preliminary ruling brought by a national court is
inadmissible ‘unless a dispute is pending before it [the referring court] in the context of which
it is called upon to give a decision capable of taking into account the preliminary ruling’.391 The
Court generally acknowledges a prerogative of national courts in this regard, and it has only
very rarely declined its jurisdiction.392
It follows that the preliminary reference can contribute to enforcing EU law to the extent to
which national courts engage in enforcing EU law, but not further. This comes full circle with
the aforementioned regarding limitations to the potential of enforcement actions before national
courts under the Governance Regulation. Furthermore, the enforcement potential of preliminary
reference is weakened by the preliminary reference being an indirect action: It is of a ‘discretionary nature’ and it may produce considerable delays.393
3.2.3.2. ‘Destructive’ legality challenges
Having examined to what extent legality challenges and judicial review may serve the purpose
of enforcing the Governance Regulation, the following discussion focusses on legality challenges and judicial review with potentially negative implications on implementing and entrenching the Governance Regulation. As has already been pointed out, the prospects for policy
durability can be harmed through such challenges, which is regrettable at least if there is no
actual breach of law. ‘Destructive’ legality challenges in direct connection with the Governance
Regulation could concern the Regulation itself or measures adopted on its basis, such as delegated acts and implementing acts. Arguably, Member States might also be interested in eliminating Commission recommendations where the Commission dispraises their ambition or progress, or where it recommends ‘unwanted’ policy measures.
The main legal remedy for judicial review before the CJEU is the action for annulment pursuant
to Article 263 TFEU.394 Regarding potentially reviewable acts, the wording of Article 263(1)
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TFEU is broad and does not establish a requirement of legal bindingness. In fact, the Court in
its long-standing jurisprudence has put ‘substance over form’ and admitted actions regarding
non-binding measures.395 However, Article 263(1) TFEU expressly excludes recommendations
and opinions as reviewable acts. Nonetheless, under certain criteria, as recently clarified in Belgium v Commission,396 acts which only formally are recommendations can be reviewed.397
However, the Court did not follow Advocate General Bobek’s opinion, who pointed towards
various ways how recommendations could ‘generate considerable legal effects’ and on this basis argued for reconsidering the criteria for the admissibility of judicial review established in
ERTA.398 Therefore, the scope for judicial review of recommendations in applications under
Article 263 TFEU must be considered to still be limited to exceptional cases.399 Moreover, actions by non-privileged applicants are admissible only under Article 263(4) TFEU with the narrow doctrine on regulatory acts and on direct and individual concern.400 Article 263(6) TFEU
furthermore establishes a time limit of two months for instituting an application for annulment.
It follows that in the context of the Governance Regulation applications for annulment could
presumably only be successful regarding delegated and implementing acts, but not regarding
the Commission recommendations as an integral part of the governance approach or even the
Governance Regulation itself.401
The validity of EU law may further be challenged in preliminary rulings pursuant to Article 267
TFEU upon referral by a national court. Notably, this can also entail judicial review of ‘soft
law’ instruments such as Commission recommendations.402 This was acknowledged in Grimaldi, where the Court accepted that recommendations, although non-binding, ‘cannot […] be
395
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regarded as having no legal effect’.403 Also, it enables challenges of EU acts by anyone, including non-privileged applicants, and on any grounds, thus on grounds outside the limited scope
of Article 263(2).404 This suggests an increased potential for ‘destructive’ legality challenges
through indirect preliminary rulings in comparison with the application for annulment as a direct action, also in the context of the Governance Regulation. However, closer consideration
reveals that in practice Article 267 TFEU may not be a particular strong tool for such contestation. The premise that Articles 267 and 263 TFEU form ‘a complete system of legal remedies’405 is convincingly challenged with a view on both procedural and substantive limitations
of either remedy.406 For Article 267 TFEU, they relate to legal and practical difficulties to challenge an act before national courts, the principle of effective judicial protection in EU law notwithstanding.407
Regarding the consequences of contestation before the CJEU, challenging the legality of an act
does not impair its formal legal effect, given that actions do not produce suspensory effect.408
Nevertheless, with regard to the average duration of proceedings before the CJEU,409 there is a
danger that even through inadmissible or unfounded legality challenges the real effect of a
measure may be diminished, given that contestation can produce uncertainty and reduce a policy’s credibility. This is in particular to the detriment of policy durability. However, the Rules
of Procedure of the Court of Justice410 and the Rules of Procedure of the General Court411 provide some options to deal with applications more swiftly; namely through deciding by reasoned
order, recurring to an expedited procedure or giving priority of a case over others.
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3.2.4. Revision and adjustment of law
Last but not least, law is relevant for both policy flexibility and policy durability because revision and adjustment of policies follows legal rules for law- and policy-making. In the following
two subsections, I examine the law that is relevant for review and adjustment of the Governance
Regulation. Firstly, I explore to what extent the Governance Regulation provides ‘triggers’ for
revision and adjustment—regardless of whether such adjustment is formal or not (3.2.4.1). Then
I turn to the procedural and substantive aspects of legislative amendment to the Governance
Regulation that follow from the Treaties (3.2.4.2). At this point, I employ a formal understanding of legislative amendment, referring to amendment of EU legislative acts in the ordinary
law-making process.412
3.2.4.1. Legal ‘triggers’ for revision and adjustment
Revision mechanisms are linked to policy flexibility in that they can trigger amendment. They
also have implications for policy durability because in light of challenges and changes in circumstances, amendment can be precisely what is needed to preserve a policy’s influence. However, with regard to these mechanisms there is a need to balance policy flexibility and policy
durability given that what is needed can also be the opposite, hence steadfastness. The same
applies for provisions that trigger ‘built-in’ adjustments, thus policy change without the interference of the policy-maker or legislator.
The Governance Regulation entails a provision on review, pursuant to which the Commission
is required to carry out a review of the implementation in 2024 and every five years thereafter
in the context of the global stocktake of the Paris Agreement.413 The respective provision also
builds a bridge to legislative amendment. It provides that the Commission ‘may’ present legislative proposals ‘where appropriate’.414 According to the wording, the option is facultative, and
the Commission is by no means obliged to present legislative proposals for amendment or supplementary action.415
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The Regulation also provides that if the Commission finds ambition or progress to be insufficient in its review of the NECPs, progress reports and long-term strategies, it ‘shall propose
measures and exercise its powers at Union level’.416 This is sometimes supplemented by the
words ‘as appropriate’.417 From a legal viewpoint, such provisions are declaratory. They do not
endow the Commission with any powers not assigned to it under the Treaty; and subsequent
legislative action still requires adoption in a legislative procedure.418 Moreover, the provisions
do not specify which measures the Commission shall propose. The Commission is, for example,
not urged to propose legislative measures. Arguably, this excludes enforcement of further action by the Commission under Article 265 TFEU.419 Nonetheless, these provisions may function as ‘triggers’ for policy change that ‘activate’ the Commission and encourage it to propose
or adopt further policy interventions. Possibly, they could also induce rethinking national
stances towards EU energy and climate policy.420
Mechanisms for built-in adjustment are rare in the Governance Regulation. On the one hand,
where the Regulation refers to ‘the Union’s 2030 targets for energy and climate’, this will adjust
automatically to ‘any subsequent targets in this regard agreed by the European Council or by
the European Parliament and by the Council for 2030’.421 On the other hand, where decisions
are taken in the context of the UNFCCC or the Paris Agreement that fall within the scope of
the Governance Regulation, they require the Regulation to be amended. For this purpose, the
adoption of delegated acts is foreseen. Unlike the Paris Agreement, however, the Governance
Regulation does not contain a mechanism for ‘ratcheting up’ the targets automatically over
time.422 Moreover, the target of net-zero GHG emissions by 2050 envisaged with the Climate
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Law proposal would require legislative amendment of some of the provisions of the Governance Regulation.423
3.2.4.2. Legislative amendment and amendment to legislation
How law can be changed is a matter that is directly relevant to policy flexibility, and indirectly
also to policy durability given that the appropriate level of ‘stickiness’ needs to leave room for
policy change. With regard to policies that are fully or partly anchored in law, the law that
governs the amendment of this law can be an enabling or restraining factor for policy change.
In the context of the Governance Regulation, this relates to the procedure for and the potential
scope of legislative amendment pursuant to the broader EU law framework the Regulation is
embedded in. Article 48 TEU establishes how the Treaties can be amended, but the Treaties do
not expressly state how legislative acts are amended outside the scope of non-legislative amendment through delegated acts. Hence, EU law is amended through the adoption of an amending
legislative act, pursuant to the general rules for adopting EU legislation. In the following, these
are briefly sketched insofar as they may be relevant to policy durability and policy flexibility
in the context of the Governance Regulation.
i)

Right of initiative

Subject to some exceptions, the Commission has the exclusive right of initiative where the ordinary legislative procedure applies.424 The Council, the European Parliament or an European
Citizens’ Initiative may ask the Commission to submit an ‘appropriate’ proposal on a matter
where they consider Union action to be necessary, but they cannot themselves draft and propose
legislative acts.425 The fact that the Council can only alter a Commission proposal by acting
unanimously safeguards the Commission’s right of initiative in substantive terms.426
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ii) Applicable legislative procedure
The legal basis that the Commission specifies in its proposal determines whether the act is
adopted in the ordinary legislative procedure, which is the co-decision procedure,427 or whether
a special legislative procedure applies.428
The Governance Regulation was adopted in the ordinary legislative procedure on the basis of
Articles 192(1) and 194(2) TFEU. However, the adoption of measures on certain matters of the
environment and energy require a special legislative procedure pursuant to Article 192(2)
TFEU and Article 194(3) TFEU respectively. At the intersection of energy and climate policy,
this regards in particular provisions primarily of fiscal nature, or measures which significantly
affect the Member States’ energy rights. If a legislative amendment to the Governance Regulation falls under the scope of these provisions, the amendment will require a special legislative
procedure—regardless of the original legal basis of the Regulation.429 This means in the context
of Articles 192(2) and 194(3) TFEU that the Council acts unanimously as single legislator, with
the European Parliament only being consulted. Whereas the special legislative procedure thus
lowers the hurdle of interinstitutional compromise, the unanimity rule raises that of compromise
in the Council—in particular given that an unanimity requirement in the Treaties is mostly a
sign for the relevant area to be characterised by concerns on national interests and sovereignty.430
Article 192(2) subparagraph (2) TFEU contains a special ‘passerelle’ clause that may increase
flexibility for adopting legislation. By way of this clause, the Council can, acting unanimously
and after consulting the Parliament, the Economic and Social Committee and the Committee of
the Regions, make the ordinary legislative procedure applicable to measures of primarily financial nature and such measures that significantly affect the Member States’ energy rights. The
use of this ‘passerelle’ clause changes the Council voting requirement from unanimity to
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qualified majority voting.431 Nevertheless the flexibility potential is limited in practice given
that Member States so far are reluctant towards expanding the ordinary legislative procedure
due to sovereignty concerns.432
Another potential legal basis would be Article 352 TFEU—the so-called ‘flexibility clause’.433
However, this clause may not be as powerful as it seems.434 Even if Article 352 TFEU is read
as to enable substantively extending competences of the Union and setting aside competence
barriers,435 the requirement of unanimity in the Council arguably restricts its potential significance in the areas of energy and climate policy, where Member States tend to be particularly
observant of preserving authority for sovereign national decision-making.436 Moreover, some
Member State constitutional courts have raised their voices against an extensive use of Article 352 TFEU.437
iii) Informal trialogues
Even if introducing qualified majority voting in the Council as the standard rule has significantly facilitated EU law-making,438 coming to a compromise can be cumbersome in the ordinary legislative procedure, too. It is not rare for the European Parliament and the Council as colegislators to have contrasting positions, and in particular, to not easily agree on amendments
to a proposal.439 To escape the rigidity of the legislative procedure in this regard and to facilitate
inter-institutional compromise, a practice of informal trialogue negotiations has emerged, with
the participation of only few representatives of each the Commission, the Council and the
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European Parliament.440 The institutionalisation of these trialogue negotiations has been successful in the sense that from 1999 to 2014 an ever-increasing percentage of legislative acts was
concluded at first reading, but trialogues have been criticised for obscuring the legislative process and obstructing deliberation and discussion in the European Parliament.441
iv) Voting majorities and veto powers
The legal basis of a legislative proposal and the applicable legislative procedure also determines
whether qualified majority voting or unanimity voting applies.
Qualified majority voting pursuant to Article 16(4) TFEU requires the following threshold: at
least 55% of the Member States in the Council; representing at least 15 Member States which
comprise at least 65% of the population of the Union. A blocking minority has to include at
least four Council members, so that there is no national veto right for a single Member State.
In practice, the Council will seek to achieve unanimity on the proposal and not even vote, which
is by far its most frequent way of decision-making.442 One might presume that law strikes particularly well in terms of policy durability when it was adopted on the basis of unanimity in the
Council. From a strictly legal point of view, however, such gratuitous consensus does not have
ramifications. In particular, no unanimity requirement for amending the legislative act, which
would mirror the circumstances upon adoption, results from it. Nonetheless, it is conceivable
that adopting legislative acts unanimously alleviates the risk of alienating Member States.443
Thereby, the threat of opposition after the adoption of the act might be reduced and willingness
to comply might be reinforced.
Generally, where a special legislative procedure is required, the voting rule in the Council is
that of unanimity. This means that each and every Member State can veto the adoption of the
legislative act. Under such circumstances, legislation is conceivably more difficult to adopt.444
The unanimity requirement arguably also casts a ‘shadow’ over the proposal and interinstitutional negotiations, given that the negotiators well know that all the interests in the Council will
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have to be accommodated for the legislative act to be adopted.445 Again, a ‘passerelle’ clause
in Article 48(7) TEU allows for lowering the majority requirement.446 It requires an initiative
by the European Council, acting unanimously. The decision further may only be adopted if it
is approved by the European Parliament and if no national parliament signals its opposition
within six months after it has been notified. Considering these strict requirements, it becomes
clear that the potential of the ‘passerelle’ clause as a flexibility mechanism is extremely limited.
In particular, it cannot obstruct vetoes based on national interests and standpoints.
v) Substantive scope
Formalegislative entrenchment in the sense of (partially) precluding substantive amendment is
not foreseen in EU law. However, this does neither mean that in compliance with procedural
requirements (amending) legislation can be adopted at will.
First and foremost, in accordance with the principle of conferral established in Article 5(1)
TEU, the EU may not legislate if the Treaties do not provide a legal basis—thus a legal provision that attributes competence to the EU legislator.447 The most specific legal bases for legislative measures in the area of energy and climate governance are Articles 192 and 194 TFEU.
Their substantive scope is disputed because the second subparagraph of Article 194(2) contains
a ‘caveat’ regarding Member States’ energy rights. Its highly controversial scope cannot be
discussed at length here.448 However, two things are noteworthy. Firstly, the wording refers to
‘such measures’ as in the first subparagraph, which speaks in favour of applying the caveat only
to legislative measures for which Article 194(2) is the correct legal basis. And secondly, the
caveat applies ‘without prejudice to Article 192(2)(c)’. If this wording is taken seriously, then
it does not hinder measures from being adopted for which Article 192(2) TFEU (or any other
Treaty provision) is the correct legal basis.449 This proves the relevance of the legal basis
445
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doctrine as a constraint to EU legislation, and of the Court’s case law on how the correct legal
basis is to be determined in case of doubt,450 in particular at the intersection of environmental
policy and energy policy.451
Moreover, EU legislative action has to be compatible with the general rules and principles of
EU law. These are, for example, the principles of subsidiarity and proportionality, fundamental
rights and freedoms, the values enlisted in Article 2 TEU and, in particular, the rule of law.452
For obvious reasons, it is not possible to discuss them and examine their relationship with policy
flexibility and policy durability here individually and in detail.
However, some remarks on legal certainty, which forms part of the rule of law,453 may provide
a tentative, roughly drawn picture. The focus on legal certainty is not coincidental. It is particular relevant with regard to energy and climate governance because the energy transition is, as
the term implies, dynamic and fundamentally builds on change, whereas investment decisions
that are its engine are adversely affected by to frequent and important change of the underlying
legal rules.454 Against this background, Kasia Huhta has analysed the role of legal certainty in
governing the energy transition. Reviewing a great deal of European case law, she finds that
‘the principle of legal certainty imposes quality requirements in respect of the content of existing law and in respect of the procedures and methods used to amend it’.455 Nonetheless, her
analysis shows that the principle of legal certainty de facto does not provide protection from
regulatory change.456 The needs of legal certainty can be accommodated when drafting legislation that amends prior legal rules, for example by means of provisions that foresee transition
periods.457 Ultimately, legal certainty is also ‘not an absolute value’, but has to be weighed
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against other values and principles of EU law.458 Arguably, in this respect the different constitutional values and principles of the EU are quite similar, and none of them are absolute or
generally require law to be designed in a specific way. Hence, they effectively play a minor
role in constraining EU law-making.
3.3. Discussion
Based on the preceding analysis of features of the Governance Regulation and its EU law framework that relate to policy durability and policy flexibility, this section discusses whether and to
what extent they promise to contribute to an appropriate level of policy durability and policy
flexibility in EU energy and climate governance.
The discussion is structured in two parts. The first part deals with how the Governance Regulation as a policy intervention is instilled with policy durability and policy flexibility more generally (3.3.1), while the second part sheds light on the prospects to foster a high, steadily increasing level of commitment by the Union and the Member States to fight climate change, in
accordance with the EU’s leadership claim and the need for ‘asymmetric precommitment’
(3.3.2).
3.3.1. Policy durability and policy flexibility in the Governance Regulation
The analysis of structural aspects of the Governance Regulation and of its institutional arrangements has shown appreciable potential for instilling necessary policy durability. It is particularly promising for policy durability that the Governance Regulation is designed as a long-term
policy intervention well beyond 2030, and even beyond 2050. Also, the fact that the Regulation
requires strategic forethought and planning by the Member States and the Commission, both
regarding the near-term and the long-term future, is very welcome in this regard.
At the same time, the Governance Regulation avoids excessive rigidity—which would be to the
detriment of both policy flexibility and policy durability—because it is built on open-textured
provisions which focus on objectives and principles. Its design also avoids requirements and
tasks that would be impossible to accomplish. Hence, it avoids lacking feasibility as a potential
drawback for policy durability. The balance seems to have been struck carefully in this regard.
Moreover, the Governance Regulation entails various institutional arrangements that are promising for desirable policy flexibility and policy durability. One example are the mechanisms for
458
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oversight by the Commission. Provisions on mandatory and facultative cooperation and consultation as well as the novel multilevel energy and climate action dialogues may furthermore
foster policy entrenchment on various levels and with regard to different kinds of actors in
energy and climate governance.
However, whether the respective potential will indeed be exploited is unclear. The Governance
Regulation entails some pitfalls in this regard. For example, even if the Governance Regulation
seeks to endow recommendations with some force, the non-bindingness of the assessments and
recommendations remains the legal reality. Their potential to contribute to a ‘new politics’ in
the Member States which in particular closes persisting ‘ambition gaps’ is thus doubtful. The
fact that the implementation of multilevel energy and climate action dialogues is entrusted to
national rules, administrative capabilities and, lastly, priorities creates a considerable risk that
they fall short of expectations as well.
It is also regrettable that the Regulation does not foresee plans and strategies to be translated
into English. The value of multilingualism in the EU notwithstanding, submitting translations
as early as possible may substantially enhance comparability of the documents and the effectiveness of consultation and cooperation among Member States. The rough outline for the longterm strategies, which is not even mandatory, also compromises comparability.
The numerous deadlines in the Governance Regulation may seem useful procedural safeguards
for policy durability at first sight, but the legal design tarnishes the image. Notwithstanding the
legally binding character—and thus theoretical enforceability—of the relevant provisions, they
are not fully backed up by an easy and effective judicial enforcement mechanism at the EU
level even if the Commission and the Court decided to step up the role of infringement proceedings through expedited procedures. Whether proceedings before national courts can fill this
gap is doubtful.
Neither does the Governance Regulation provide for flexibility mechanisms in the form of
‘safety valves’ in case of delays. Thus, delays in submissions produce delays in the overall
governance mechanism; in particular in the Commission assessment as well as in the ‘iterative
process’459 between the Member States and the Commission in order to achieve sufficient collective ambition and progress. Delays may also de facto shorten the timeframes and produce
inconsistencies between the instruments of the Governance Regulation, which might exacerbate
459
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administrative complexity. This bodes risks of substantive dismantling even with the Governance Regulation formally remaining untouched and impairs the prospects of policy durability
considerably. On a positive note, however, the Governance Regulation is not instilled with
overshoot unilateral flexibility in the form of exemptions or derogations.
***
The ‘toothlessness’ of the deadlines is also regrettable considering the fact that the mechanism
is supposed to run synchronous with the cycles of the Paris Agreement for pledging, stocktaking
and review. It significantly limits the potential of alignment to reinforce implementation pressure in the context of the Governance Regulation. Moreover, this potential is limited because
questions of legal form and character as well as ‘bindingness’ are not easy to answer with regard
to the Paris Agreement.460 Against this background it is soothing that the Governance Regulation does not depend on the Paris Agreement to succeed—which would probably markedly
threaten its durability prospects and thus be a sign of excessive alignment. Overall, policy alignment can therefore be expected not to play a significant role for policy durability in the context
of the Governance Regulation. However, it is relevant for policy flexibility prospects due to the
linkage of subordinate law-making powers to decisions under the UNFCCC framework and the
Paris Agreement.
***
Subordinate law-making is indeed a tool with prospects to contribute to necessary policy flexibility in the context of the Governance Regulation. Even if the procedures for adopting delegated and implementing acts are formalised, they generally allow to adopt acts more swiftly
than in the ordinary legislative procedure. In uncontroversial cases, delegated acts may enter
into force more quickly than usual. However, related flexibility potential has not been fully
made use of. For example, the option offered by the ‘Comitology’ Regulation to facilitate implementing law-making in urgent situations is not enabled by the provisions of the Governance
Regulation. The provisions that empower the Commissions to adopt delegated and implementing acts are sometimes also rather narrow in scope, for example where they are tied to decisions
under the UNFCCC and the Paris Agreement Framework. Arguably, these restrictions could
turn out to be regrettable in the future.
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Hopes for policy durability that are associated with subordinate law-making are doubtful with
regard to delegated and implementing law-making on the basis of the Governance Regulation.
In particular, subordinate law-making in EU law does not mean that decision-making is taken
out of the hands of actors that are susceptible to political change. It is questionable whether the
experts that the Commission consults before adopting delegated acts can be assumed to behave
like independent experts, or whether they are likely to be representing the political views and
interests that in the Member States which appoint them. However, the fact that these experts do
have a consultative function without a veto right mitigates the potential of such interference to
be to the detriment of policy durability. Where the Commission exercises its powers to adopt
implementing acts, susceptibility to changing political interest is arguably more likely based on
two reasons. First, Committee members predominantly are not ‘experts’ but ‘representatives of
the Member States’; and second, the Committee has a veto right on the proposal. Hence, greater
potential for instilling policy durability can be seen in the consultation process involving external experts, stakeholders and the general public that usually precedes the proposal of an implementing act.
Notably, once delegated and implementing acts have been adopted and entered into force, EU
law provides them with some permanence even if support by the Member States’ experts or
representatives in the Committee or in the Council may have crumbled. Needless to say, implementing acts continue to apply unless their temporal scope ends or they are repealed or replaced
with a new implementing act or EU legislation, which requires a Commission proposal and
qualified voting majority in the Committee. The existence and legal effect of a delegated act
that already entered into force cannot be eliminated even by revoking the delegation in the
Council or the Parliament because it does not have retroactive effect.
***
Regarding the role of the courts for policy flexibility and policy durability potential in the Governance Regulation, the picture is very much mixed.
Conceivably, the ‘teleological’ or ‘purposive’ approach of the CJEU to interpreting EU law
indeed contributes to policy flexibility, whereas the interpretation prerogative of the Court limits the capabilities of national courts in this regard. However, where proceedings are brought
before a national court, an (expedited) preliminary ruling can be sought to, where appropriate,
instil policy flexibility.
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However, the potential of judicial enforcement and review to contribute to policy durability is
regrettably weak because of various reasons. First of all, the procedural approach of the Governance Regulation and the fact that binding national targets have mostly been abandoned
widely excludes enforcement action regarding the Member States’ ambition and progress in
mitigating climate change. Even concerning procedural obligations under the Governance Regulation, hopes for policy durability that are associated with judicial enforcement and review
may be jeopardised. This is because the infringement procedure pursuant to Article 258-260
TFEU comes with considerable ambiguities because it is politicised, usually slow and does not
provide actual remedies or deterring sanctions. In case the Governance Regulation is at risk of
failing to achieve its objectives, the requirement of an obligation to act makes the infringement
procedure pursuant to Article 265 TFEU an unlikely tool for enforcing stringency to be
ratcheted up at the EU level. Furthermore, the potential of boosting citizens’ involvement and
investment in climate action and the energy transition by stepping up possibilities for enforcement action by (groups of) individuals and NGOs before the CJEU is rarely existent under the
current, extremely narrow doctrine on legal standing under Article 263 TFEU. However, features of national law and the principle of effective judicial protection under EU law may help
to open some doors in proceedings before national courts, also with regard to enforcement action by individuals and NGOs.
On the other hand, it is satisfactory that the possibility of negative implications arising from
judicial review for policy durability are arguably small. Even if there are multiple gateways for
challenging the legality of measures in the context of the Governance Regulation, the EU courts
are provided with some useful tools to encounter attempts to instrumentalise judicial review
with the aim of dismantling a policy or law, to speed up proceedings where necessary and to
reconcile legal values where the application is founded. Hence, there is no elevated danger of
policy durability prospects to be undermined by legality challenges and judicial review.
***
When looking at the law governing revision and adjustment, there is a distinction between the
overall likelihood of policy change and the rules for legislative amendment.
On the one hand, the Governance Regulation entails various steps for revision and review that
contribute to policy flexibility. This flexibility shows potential to foster—or at least not impair—policy durability, because they link adjustment proposal to substantive aspects, such as
the progress in accomplishing the objectives of the Regulation. Accordingly, a sound balance
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has been struck within mechanism that could trigger policy change. However, the relevant provisions do not endow the Commission (or any other actor) with law-making powers in addition
to the ones conferred under the Treaty. Hence, they are not ‘law-making shortcuts’, which arguably limits their prospects for contributing to policy durability where adjustment is necessary.
On the other hand, the rigidity of the EU legislative process impedes policy flexibility, and,
where amendment would be beneficial, also policy durability. The reasons for this rigidity lie
in both procedural aspects and substantive limits to EU legislation, even if the practice of informal trialogues has proved successful in facilitating institutional consent and the legislator
enjoys considerable margin for manoeuvre with regard to general rules and principles of EU
law, e.g. legal certainty. The legal basis requirement, the caveat in Article 194(2) TFEU and
unanimity requirements such as in Article 192(2) TFEU restrain the EU legislator. Related interpretative uncertainties also build gateways for political and judicial contestation of EU legislation at the intersection between energy and the climate. Last but not least, even if it seems
unlikely in current times where the Commission prioritises energy and climate governance in
pursuit of the Green Deal, over the course of time the sole right of initiative of the Commission
could also constitute a ‘legislative bottleneck’, to the detriment of policy flexibility and policy
durability.
3.3.2. Implications for the EU’s ambition of ‘global leadership’
On the basis of the preceding, it is doubtful whether the Governance Regulation is sufficiently
instilled with policy flexibility and policy durability. It is unclear whether it will bring about
ambition, commitment and progress in mitigating climate change in the Union and in the Member States that reflects the claim for ‘global leadership’ in fighting climate the climate crisis.461
Currently, the EU seems deeply committed, but many Member States less so considering the
‘ambition gap’ in the first round of the NECPs. However, this is by far not the only challenge
for the Governance Regulation. Considering the time inconsistency of climate change as a policy problem, one particularly important question is whether the Governance Regulation facilitates asymmetric precommitment in the long-term perspective and promises to be sufficiently
durable and flexible for this purpose.462
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Indeed, by referring to net-zero emission scenarios for 2050, the Governance Regulation has
dropped an anchor for setting new, more ambitious targets. Under the ‘European Climate Law’
proposed by the Commission in the context of the ‘Green Deal’, a union-wide objective of netzero GHG emissions in the Union by 2050 could become legally binding.463 This would require
legislative amendment to the Governance Regulation, because the Regulation does not seamlessly adapt to newly adopted energy and climate targets beyond 2030. Arguably, the sources
of procedural and substantive rigidity in the EU legislative process could turn out to be an
Achilles’ heel, the priorities and wide consensus about the objective among the EU leaders
notwithstanding. In spite of some hopeful news, it is unclear whether Poland will sign up to the
commitment.464 This is regrettable because it could foreseeably be argued that a legally binding
target which de facto requires a shift to a low-carbon, if not zero-carbon energy sector would
trigger the unanimity requirement in Article 192(2) TFEU.465 Moreover, it is not guaranteed
that overall political commitment equals overall political willingness to legislative commitment.466 Thus, the hurdle of unanimity casts a shadow on the potential for ratcheting up the
targets.
For what regards single Member States’ ambitions, the Governance Regulation does by no
means prevent ratcheting them up in the course of the Governance Regulation.467 On the other
hand, the non-regression rule for Member States’ commitment has a very limited scope and
only applies to updated NECPs. It is thus possible for the Member States to uphold the national
contribution they had pledged in the previous NECP, or to even ratchet it down where they fall
short or barely deliver on the target. In this regard, a non-regression clause could have exerted
not only rhetorical and political, but also legal pressure. It could have opened a door for judicial
review of more substantive aspects of the Member States’ efforts under the Governance Regulation—without eliminating desirable flexibility or sensibly interfering with the Member States’
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authority and sovereignty concerns. It is regrettable that no such provision was included in the
Governance Regulation.
4. Conclusion
This research has started by posing an ambitious question that foreseeably could not be answered in a ‘one-person one-year’ research project, much like there is not ‘one-actor one-shot’
solution to meaningful energy and climate governance. However, there are some key takeaways
for both policy durability and policy flexibility in law and legal arrangements more generally
and their manifestation in the context of the Governance Regulation.
Firstly, even if policy durability and policy flexibility as concepts originate in political science
literature, it is worth looking at features of law and legal arrangements more precisely for two
main reasons: policies often are based on legal arrangements, and law and its features shape the
degree of policy durability and flexibility in these arrangements.
Secondly, in developing policy durability and policy flexibility as concepts and in defining their
relationship it has become apparent that they are not ideals for policy-making. Rather than seeking to maximise stickiness and/or openness to change, an appropriate degree of both policy
flexibility and policy durability should be striven for. This entails the need to carefully strike a
balance where trade-offs between policy flexibility and policy durability arise within a given
instrument or arrangement. Hence, ‘appropriateness’ relates to both an overall policy as well as
to its respective instruments and arrangements. However, the hands of policy- and law-makers
are partially bound in this regard by political and legal constraints, such as constitutional values
and guarantees.
With regard to the assessment of EU energy and climate governance based on the Governance
Regulation through the analytical lenses of policy durability and policy flexibility, Richard J.
Lazarus’ normative framework of ‘asymmetric precommitment’ and his analogy to the board
game ‘Chutes and Ladders’ should be recalled at this point.
In the context of this thesis, ‘ladders’ can be associated with factors that are promising for
instilling appropriate degree of policy durability and/or policy flexibility; and ‘chutes’ on the
other hand with factors that imply insufficient or excessive degrees policy durability and/or
policy flexibility. However, an important finding from my this is that many legal features are
ambiguous in terms of their potential to actually contribute to an appropriate degree of policy
durability and policy flexibility. For many features of law and legal arrangements it is hard to
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judge whether they effectively will turn out to work as ‘chutes’ or as ‘ladders’. This is best
reflected by adding ‘surprise’ fields to the game, whose effect is revealed only once the players
reach them.
Based on the case study, the following ‘chutes’, ‘ladders’ and ‘surprises’ can be identified in
the context of the Governance Regulation.
Chutes

- Deadlines being ‘toothless’ procedural requirements
- Absence of safeguards against backsliding by Member States
- Low chances for enforcement action by individuals
and NGOs before EU courts
- Absence of law-making shortcuts
- Rigidity of the EU law-making process
- ‘Shadow’ of unanimity requirement; especially
through practice of political target-setting in the European Council
- Interpretative uncertainties about the caveat in Article 194(2) TFEU and provisions such as Articles 192(2) TFEU and Article 352

Ladders
- Focus on targets and objectives with some guidance
through recitals and EU law principles
- Interpretative approach of the CJEU and willingness
to give preliminary rulings
- Judicial safeguards against unfounded ‘destructive’
legality challenges
- Programmed planning and long-term perspective

Surprises
- Implementation and results of multilevel energy and climate dialogue, consultation and cooperation
- Potential of enforcement proceedings before national courts
- Consideration of Commission recommendations
- Role of experts and Member State representatives in adopting delegated and implementing acts
- Partially mandatory linkage between delegated and implementing acts and decisions under the UNFCCC

In fact, the early implementation phase of the Governance Regulation has cast doubts on
whether the EU energy and climate governance on the basis of the Governance Regulation is
appropriately instilled with policy durability and policy flexibility. The impression is that policy
durability as well as policy flexibility prospects are insufficient, not excessive.
First of all, the fact that deadlines were nonchalantly ignored by many Member States confirms
that policy durability has not been ‘naturally’ instilled into EU energy and climate governance
with the adoption of the Governance Regulation. It also confirms that the EU’s policy approach
is at risk of being de facto deprived of its policy durability potential. Even if the Governance
Regulation does entail promising arrangements, it is a substantial pitfall to expectations for
policy durability that the deadlines are not sufficiently backed up by political or judicial
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instruments for enforcing them. This also relates to the hesitancy of the Commission to exercise
enforcement pressure by initiating infringement procedures early on. However, there may be
chances to better exploit potential for desirable policy durability and policy flexibility, which
the Governance Regulation generally provides, in the future.
For what regards ensuring the level of compliance that is needed for appropriate policy durability, the option of the Commission to initiate infringement procedures seems the most promising tool at the EU level given that the CJEU so far rigidly adheres to its restrictive case law
on individual enforcement action. The Commission should therefore actively assume its responsibility as the ‘Guardian of the Treaties’. Special attention should also be paid to the implementation of the multilevel energy and climate dialogues in the Member States. Even if the
Governance Regulation provides the Member States with wide leeway in this regard, the Commission may try to address implementation gaps that threaten to diminish policy durability potential of these dialogues at least by means of informal instruments and post-legislative guidance. Moreover, the Court could be asked by both the Commission and perhaps also by national
courts to clarify how much leeway the Member States actually enjoy in light of the principle of
effectiveness of EU law and the fact that multilevel energy and climate dialogues are required
by binding EU law.
The Commission is also the main actor to be called upon for ensuring that appropriate use is
made of the policy flexibility potential in the Governance Regulation. This relates to assessment
and review by the Commission as well as to the provisions which foresee, albeit in a mostly
unspecific fashion, further action on the Union level should gaps in the governance mechanism
arise. Not only is the Commission the only actor which can put forward legislative proposals.
It also plays an important role in mediating interinstitutional conflicts in the trialogue procedure. Arguably, the Commission should make prudent use of its powers in this regard.
To conclude, the research in this thesis and in particular the case study has confirmed the proposition—initially put forward by Eric M. Patashnik468—that appropriate policy durability is not
something which is once instilled and then can be taken for granted, but that it ‘requires hard
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work by policy actors’ in a ‘continuous process’.469 The same holds true for policy flexibility.
In the context of the Governance Regulation, the hard work has just begun.
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