International Survey 153

addressee are hard to measure. Whatever the costs are, they are likely to be paid
by the court itself and not by the government.
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Since 2015, Poland’s Prawo i Sprawiedliwos$¢ (PiS) Government has engaged in
a process of “rule of law backsliding” (hereafter “backsliding”) whereby it has
deliberately eroded checks and balances with the aim of entrenching itself in
power.' Since then, the regime has inter alia eradicated effective judicial review
by subordinating the Constitutional Tribunal to its will and introduced a disciplinary
regime through the creation of the Disciplinary Chamber of the Supreme Court,
tasked with sanctioning judges criticising the PiS’ judicial reforms or failing to
adjudicate in line with the government’s agenda.” In so doing, the regime has
persistently undermined judicial independence by increasing the control of the
legislative and executive branches on the functioning and “outputs” of the judiciary.’
The purpose of this essay is to illustrate how the most recent iteration of Polish
backsliding—through the judgment of the Constitutional Tribunal in case P
7/20—threatens the integrity of the EU’s legal order and, in turn, the future of the
EU itself.

Prelude: The April 2020 interim relief order

Functional legal systems require inter alia authority, consistency, and compliance®:
laws must be respected and their interpretations uniform. It would be questionable
whether a particular system is capable of issuing authoritative and binding laws
if this were not the case. Accordingly, we may notice why backsliding poses a
challenge to the integrity of the EU’s legal order, and why the Court of Justice has
found violations of judicial independence contrary to EU law.
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For our purposes, the most relevant judgment was issued in April 2020 where,
in its interim relief order, the court required the suspension of legislative provisions
allowing the Disciplinary Chamber to adjudicate in disciplinary proceedings
concerning judges.” The court grounded its injunction by reference to the second
paragraph in art.19(1) TEU, requiring Member States to “provide remedies
sufficient to ensure effective legal protection in the fields covered by Union law”.
Because national courts are tasked with the enforcement of EU law and—as EU
courts themselves—are responsible for the protection of individuals’ rights under
EU law, they would have to be independent and impartial as otherwise they could
not effectively provide such protection.’ In other words, the court found measures
undermining judicial independence—such as those precluding judges from applying
EU law correctly via the threat of disciplinary proceedings—contrary to EU law.

However, in response, the Disciplinary Chamber directed a petition to the
politicised Constitutional Tribunal asking it to assess whether interim relief orders
relating to the structure and functioning of the judiciary in a Member State were
contrary to the Polish Constitution, in so doing putting into question the court’s
authority and jurisdiction.

The damage of P 7/20

On the 14 July 2021 the Constitutional Tribunal gave its judgment in the P 7/20
case. Relying in particular on the jurisprudence of the Bundesverfassungsgericht,’
it stated that while EU law is supreme, this could not be the case when provisions
of EU law were enacted outside of the competences bestowed on the EU.’
Otherwise, it argued, the Court of Justice would possess an unrestrained ability to
expand the scope of EU law beyond what is permissible under the principle of
conferral. It therefore deemed it necessary to assess whether the Court of Justice—in
its April 2020 interim relief order—acted ultra vires.

In its reasoning, the tribunal highlighted that the competence to create a judicial
structure which ensures the protection of rights under EU law is reserved for
Member States.” Furthermore, it emphasised that it is for the Republic of Poland,
as a sovereign state, to regulate the rules governing the functioning and operation
of its judicial system; since it is the Constitutional Tribunal that is tasked with
reviewing the Constitution, it is for this body to have the final say over the propriety
of changes to the structure of its judiciary. Therefore, in requiring the suspension
of legislative provisions concerning the functioning and operation of a judicial
organ in Poland, the Constitutional Tribunal found the Court of Justice to have
acted in a (domestic) constitutional capacity which constituted an overreach of its
competences in a “clear” (wyrazny) and “significant” (istotny) manner." In other
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words, the Constitutional Tribunal found such interim relief orders to be ultra vires
and contrary to the Constitution. It therefore held that—although it could not affect
the validity of provisions of EU law directly as this is a task reserved solely for
the Court of Justice—such provisions would have to be deprived of supremacy
and direct applicability in the Polish legal sphere.

The tribunal’s reasoning is certainly questionable from an EU law perspective.
The Court of Justice was clear in that it was not giving itself the power to regulate
the functioning of domestic judiciaries in an expansive sense, but that it was merely
ensuring that Member States respected EU law even when acting in the context
of their sole competences.' Therefore, while the control over the structure and
functioning of a domestic judicial system remains with the Member States, this
does not equate to the provision of a carte blanche. Even acting in the context of
sole competences, Member States must respect and cannot undermine the EU’s
goals as required through the duty of sincere cooperation.”” If Member States could
stray from their obligations under EU law, this would inevitably render the entire
legal framework of the EU redundant: there is no point in having rules governing
the functioning of a system if they are not followed. This consideration brings us
to the crux of the matter.

At the EU level we can point to the concepts of autonomy and supremacy as
facilitative of the EU’s capacity to create binding and authoritative rules within
its legal space.” The former dictates that the EU’s legal system operates
independently of national and international law, setting its own legal rules which
must be respected in its own legal sphere. This is complemented by the concept
of supremacy, which requires that provisions of domestic law cannot counteract
EU law, and therefore must be disapplied in the event of a clash."” Bearing this in
mind, the damage of P 7/20 becomes evident.

By depriving interim relief orders concerning the functioning of the Polish
judiciary of applicability, the Constitutional Tribunal explicitly curtailed the scope
of application of EU law in the Polish legal sphere. Accordingly, the process of
backsliding—and the subsequent erosion of judicial independence—is leading to
dysfunction in the EU’s legal order. Namely, for the EU’s legal order to persist,
the EU needs to ensure that iz is the one to define its laws (in line with the concept
of autonomy), and that its laws and their interpretations or validity cannot be
undermined at the domestic level (in line with the concept of supremacy)." Pech
has therefore aptly described the deterioration in Poland as leading to
“EU-legal-disintegration”."” The EU can hardly possess a functioning legal order
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if the decisions of its court are not respected or if the rules upon which it is based
are not adhered to.
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Syed Suhail bin Syed Zin, a convicted drug trafficker, was due to be executed on
18 September 2020. Two days before that, he applied for leave to commence
judicial review proceedings challenging the timing of his execution. This began
what has turned out to be a leading case on equality law in Singapore.

Syed Suhail (a Singapore citizen) alleged that there were foreigners who had
been sentenced to death before he had been, yet were scheduled to be executed
later than he would be. He claimed that their executions were delayed because
COVID-19 restrictions “prevented their family members from entering Singapore
[to visit them] and the repatriation of their remains™.! This, he said, violated
art.12(1) of the Constitution (“All persons are equal before the law and entitled to
the equal protection of the law”), and resulted in nationality discrimination contrary
to art.12(2) (“there shall be no discrimination against citizens of Singapore on the
ground only of religion, race, descent or place of birth”).

It appears that Syed Suhail’s aim was to gain time to gather evidence with which
he could, in what is known as a “review application”,’ petition the Court of Appeal
to review his conviction on the basis of an alleged miscarriage of justice.’ Indeed,
on 17 September 2020—the same day on which the High Court dismissed Syed
Suhail’s leave application—Syed Suhail filed such a review application. The same
day, he appealed against the High Court’s decision on his leave application.

The Court of Appeal rejected the review application.* However, it saw potential
merit in the judicial review leave application (putting aside the issue of its practical
utility). According to the Court of Appeal, art.12(1) requires that those who are
“equally situated” not be treated differently except where “legitimate reasons”
exist.” So, ceteris paribus, death row prisoners must be executed in the order in
which they have been sentenced to death. Another prisoner, Datchinamurthy a/l
Kataiah, had been sentenced to death earlier than Syed Suhail, yet no date for his
execution had been fixed.® On this basis, the Court of Appeal granted leave to
apply for judicial review.
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