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Non-Economic Migrants as Workers: Securing the Right to Work 

for Asylum Applicants in the EU 

 

Abstract 

The figure of the asylum applicant worker sits uncomfortably in the oppositional 

framing of refugees and economic migrants. Yet, the recast Reception Conditions 

Directive 2013/33/EU provides for a right to work for asylum applicants. Through case 

studies of Ireland and Sweden, this article examines the implementation of the right to 

work and describes an assemblage of de lege and de facto barriers that restrict access to 

the right to work in both Member States. Three legal avenues in EU law are explored to 

better secure this right. While the principle of effectiveness and fundamental rights 

prove useful, non-discrimination law remains limited in protecting the specific socio-

legal status of asylum applicant workers. This article contributes to scholarship on the 

intersection of migration and labour law and the location of the asylum applicant worker 

within that intersection.  

Keywords: Employment, socio-economic rights, humanitarianism, asylum, non-

discrimination. 

 

1. Introduction 

In May 2017, the Irish Supreme Court, in the case of N.H.V. v. the Minister for Justice and 

Equality, held that the blanket prohibition on access to employment for asylum applicants, without 

a temporal limit on asylum decisions, was incompatible with the Irish Constitution.1 The appellant, 

a national of Myanmar, had applied for asylum in Ireland in July 2008. Five years later, and still 

waiting for a final decision on his asylum application, N.H.V. was offered a job but was refused 

permission to work. He described this refusal as both distressing and demoralising.2 In assessing 

the refusal and the broader prohibition on work, the Supreme Court held that ‘work is connected 

to the dignity and freedom of the individual’, and therefore work must be considered a part of the 

                                                      
1 NHV v the Minister for Justice and Equality [2017] IESC 35. 
2 Paragraph 4, NHV & anor -v- Minister for Justice and Equality [2015] IEHC 246. 
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human personality, which is protected under the Irish Constitution for citizens and non-citizens 

alike.3 A year later, in July 2018, the government transposed the recast Reception Conditions 

Directive 2013/33/EU (RCD), granting the right to work for asylum applicants after nine-months 

so long as no first-instance decision had been taken on the asylum application.4 The 

implementation of this right to work was an answer to what had been a long-standing campaign 

by applicants and civil society.5 

Ireland, utilising its opt-in powers, was late to transpose the RCD.6 The Directive forms part 

of the Common European Asylum System (CEAS) and legislates for the main social and economic 

rights of asylum applicants, including provisions on accommodation, healthcare, and 

employment.7 Article 15 RCD grants applicants access to the labour market after a maximum of 

nine-months from lodging an asylum application.8 Across the EU, this provision has been 

implemented differently, with variations in waiting periods and sectoral limitations, among other 

conditions. In some Member States, such as Sweden and Portugal, there is no waiting period to 

access the right to work, while others, such as Hungary and Slovakia, implement a nine-month 

waiting period.9 

In seeking to shed greater light on these variations, this article examines the case studies 

of Ireland and Sweden. Ireland, having only recently transposed the RCD, initially implemented a 

restrictive reading of the right to work, including the full nine-month waiting period.10 This has 

                                                      
3 Paragraph 15, N.H.V. v. the Minister for Justice and Equality [2017] IESC 35. 
4 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for 

international protection 2013 OJ L 180. 
5 Loyal S. and Staunton C., 2001, The Dynamics of Political Economy in Ireland: The Case of Asylum Seekers and the Right to Work, Irish Journal 
of Sociology 10(1) pp. 33-56; RTE News, 12 Nov 2016, ‘Hundreds protest against ‘direct provision’ system’. Available at: 

www.rte.ie/news/2016/1112/831233-protest-direct-provision/   
6 Protocol No. 21 on the Position of the United Kingdom and Ireland in Respect of the Area of Freedom, Justice and Security to the Treaty of the 
Functioning of the European Union 2008 OJ C 202/295. 
7 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for 

international protection (recast), OJ L 180, 29.6.2013, p. 96–116. 
8 Article 15, Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of 

applicants for international protection (recast), OJ L 180, 29.6.2013, p. 96–116. 
9 European Migration Network (EMN), 2019. ‘Ad Hoc Query on 2019.5 Right to work for asylum seekers’. Available at: https://ec.europa.eu/home-
affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf; Asylum Information Database, European Council for Refugees 

and Exiles, Brussels. Available at: www.asylumineurope.org   
10 European Union (Reception Conditions) Regulations 2018, SI No. 230/2018 

http://www.rte.ie/news/2016/1112/831233-protest-direct-provision/
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf
http://www.asylumineurope.org/
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since been reduced to six months.11 On the other hand, Sweden has granted the right to work to 

asylum applicants since 1992, with no mandated waiting period.12 The total number of asylum 

applicants in each country also differs, with 4,696 applications lodged in Ireland in 2019, an 

increase on previous years, and 21,958 lodged in the same year in Sweden, marking a significant 

decrease from 162,450 applications in 2015.13 Yet, despite such ostensible differences, the 

proportion of asylum applicants in employment in each country is low. In Ireland, by July 2020, 

36% of those who applied for labour market access had been registered as in employment since 

the transposition of the RCD in July 2018.14 In Sweden, of the asylum applicants eligible to access 

the labour market in 2017, 14% were registered as in employment.15 Given these figures,  this 

article asks how can access to the right to work be strengthened?  

The article is first situated in a normative critique of the construction of asylum applicants 

as non-economic migrants and the oppositional framing of refugees and economic migrants. This 

critique is followed by a history of the legislative evolution of the RCD, demonstrating the political 

contestation of granting labour market access. The next section adopts a most different case 

selection method of analysis using the case studies of Ireland and Sweden.16 It demonstrates how 

in both Member States, relatively few asylum applicants use the formal provisions to access work 

due to an assemblage of de lege and de facto barriers.17 The barriers examined are illustrative as 

                                                      
11Department of Justice (28 January 2021), ‘Minister McEntee announces reduced 6 month waiting period for international protection applicants 

to access work’. Available at: www.justice.ie/en/JELR/Pages/Press-releases   
12 Andersson H. and Nilsson S., 2011, Asylum Seekers and Undocumented Migrants’ Increased Social Rights in Sweden, International Migration 

49 (4), pp. 167-188. p.167. 
13 Eurostat, Asylum and first time asylum applicants by citizenship, age and sex - annual aggregated data (rounded), accessed February 2021.  
14 Between 2018 and 2020, there were 6,986 number of applications for labour market access, 5,109 number of persons were issued with a 

permission to work and 2,539 applicants for international protection were registered in employment. Department of Justice Ireland (September 

2020). Report of the Advisory Group on the Provision of Support including Accommodation to Persons in the International Protection Process. p.  
76.  
15 In 2017, 14,948 applicants held an AT-UND and of that figure, 2078 were registered with Migrationsverket as in employment. In 2017, there 

were 17,159 asylum applications lodged by persons over 18 years old. Betänkande av Mottagandeutredningen, ‘Ett Ordnat Mottagande – 
Gemensamt Ansvar För Snabb Etablering Eller Återvändande’ (Statens Offentliga Utredningar 2018) SOU 2018:22, and data received from 

Migrationsverket, February 2021.  
16 Przeworski A. and Teune H. (1970), The Logic of Comparative Social Inquiry, Wiley Interscience, New York, US.  
17 It is important to note that this is not a comparative analysis, but two separate case studies. The list of requirements and obstacles examined for 

each Member State is a non-exhaustive list and is based on a selection of the most prominent issues that arose in a literature review of each state.. 

For every asylum applicant, the type and extent to which requirements and obstacles affect labour market access varies. Ireland and Sweden have 
different numbers of asylum applicants and histories of asylum, and thus there are logically limitations to the comparisons that can be drawn. 

http://www.justice.ie/en/JELR/Pages/Press-releases
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opposed to indicative of the broad and diverse set of obstacles applicants may face in seeking to 

access the labour market. The barriers are selected from a review of relevant legislation and 

literature and reports from government departments and agencies, national NGOs and international 

organisations.18   

Having presented some of the key barriers faced by applicants, the article then turns to EU 

law, and, specifically, the principle of effectiveness, fundamental rights, and non-discrimination 

law, to assess if, and how, the right to work can be better secured. While the first two avenues are 

useful, the third avenue of non-discrimination law, despite use in national courts, is limited due to 

the exclusion of third-country nationality and immigration status as discriminatory grounds.19  

 Even with minimal restrictions on access to the right to work in law, as in Sweden, this 

article demonstrates that there is a series of other barriers that must be addressed to make the right 

to work effective in practice. Economists and political scientists have examined barriers to labour 

market access,20 and detailed the negative impact of labour market access restrictions on asylum 

applicants and host societies and economies,21 however, there remains a lack of legal analysis of 

the issue.22 The interactions of asylum applicants with the labour market and their location within 

labour law merit further study. Crucially, ensuring the right to work is accessible for asylum 

                                                      
18 For statistics, Freedom of Information requests were also submitted to the Department of Justice and Equality and the Department of Business, 

Enterprise and Industry in Ireland and the author corresponded with the statistics unit of the Migration Agency in Sweden. As the author is more 

familiar with the Irish legal system than that of Sweden, scholars on asylum in Sweden were also contacted.  
19 Dwyer, P., Hodkinson, S. Lewis, H. Waite, L. 2016, Socio-Legal Status and Experiences of Forced Labour among Asylum Seekers and Refugees 

in the UK. Journal of International and Comparative Social Policy 32(3), pp. 182 -198.  
20 See, for example, current working being conducted under the Skills and Integration of Migrants, Refugees and Asylum Applicants in European 
Labour Markets (SIRIUS) project. Belegri-Roboli, A. Michaelides P., Konstantakis K. Markaki, M. and Marinos, T. 2018.   

Labour Market Barriers and Enablers Comparative report on the position of post-2014 migrants, refugees and asylum seekers in the labour market. 

SIRUIS, European Commission.  
21 Fasani F., Frattini T. and Minale L. 2020. Lift the Ban? Initial Employment Restrictions and Refugee Labour Market Outcomes. Institute of 

Labor Economics 13149; Marbach, M. Hainmueller, J. and Hangartner, D. 2018. The Long-Term Impact of Employment Bans on the Economic 

Integration of Refugees. Science Advances 4(9). 
22 For some of the few articles on the right to work see: Weber, F. 2016. Labour Market Access for Asylum Seekers and Refugees under the 

Common European Asylum System. European Journal of Law and Migration 18(1), pp 34-64. Mathew, P. (2012). Reworking the Relationship 

between Asylum and Work. Routledge London UK; Costello C. and O’Cinnéide, C. 2021. The Right to Work of Asylum Seekers and Refugees. 
ASILE Working Paper, Deliverable No.4.1 
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applicants may help lessen risks associated with informal employment, including precarious 

working conditions.23  

2. Asylum Applicants as Non-Economic Workers 

In Europe, one of the many political and media framings that emerged in the 2015-2016 

‘refugee/migrant crisis’ was the discursive dichotomisation of refugees and irregularly arriving 

economic migrants, with the latter group seen as illegitimate refugees.24 While the primary reasons 

for which people flee their home countries may differ, the oppositional framing furthers a 

humanitarian understanding of the provision of rights for asylum applicants,25 and in doing so, 

obfuscates the importance of the socio-economic rights.  

In her reading of Arendt’s theory of the ‘Vita Activa’ and the three fundamental human 

activities of labour, work and action,26 Gündoğdu contends that ‘The stateless are rightless because 

they are deprived of not only a right to action but also a right to work and a right to labor.… The 

predicament of the stateless also involves their forced dependence on compassionate 

humanitarians to meet even basic subsistence needs, loss of trust in the reality and regularity of 

life, disruption in the familiar routines of everyday life, and impediments to establishing relatively 

permanent dwelling places that can enable individual and collective life.’27 In the context of 

refugee law today, Mathew argues that it is ‘vital…to distinguish between protection needs 

(including the right to work) and the reasons for seeking asylum (persecution).’28 These two 

                                                      
23 Lewis, H.  and Dwyer, P. Precarious Lives: Forced Labour, Fudge, J. 2012. Precarious Migrant Status and Precarious Employment: The Paradox 
of International Rights for Migrant Workers. Comparative Labor Law & Policy Journal 95. 
24 De Coninck, D., 2020. Migrant Categorizations and European Public Opinion: Diverging Attitudes towards Immigrants and Refugees. Journal 

of Ethnic and Migration Studies 46; Goodman, S., Sirriyeh A., and McMahon, A., 2017. The Evolving (Re)Categorisations of Refugees 
throughout the “Refugee/Migrant Crisis. Journal of Community & Applied Social Psychology 27 (105). 
25 Ticktin, M. (2011). Casualties of Care : Immigration and the Politics of Humanitarianism in France. University of California Press, California, 

US; Agier, M. (2011). Managing the Undesirables: Refugee Camps and Humanitarian Government. Wiley, New Jersey, US.   
26 Arendt, H. 1998 (second edition). The Human Condition. University of Chicago Press, Chicago.  
27 Gündogdu, A. 2014. Rightlessness in an Age of Rights: Hannah Arendt and the Contemporary Struggles of Migrants. Oxford University Press, 

Oxford, UK. p 20. 
28 Mathew, P. (2012). Reworking the Relationship between Asylum and Employment, Routledge, Abingdon, UK. P. 179. 
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components are often conflated and result in skewed ideas of what ‘protection’ means in such a 

way that protection is seen as simply protection from persecution. A need therefore arises to 

conceptualise rights beyond protection from persecution and basic subsistence. 

In the context of migration in the EU, asylum applicants are just one of many types of third-

country nationals in the Union. In academic scholarship on migrant workers in the EU, Costello 

and Freedman have described how migration law introduces new divisions into labour law.29 

Relatedly, Anderson discusses how migration law, and the socio-legal status it conditions, 

‘institutionalise[s] the legal vulnerability’ of migrant workers both in the labour market and in the 

state, with the state wielding the power to define ‘illegality’.30 Migrant workers in Europe and their 

socio-legal status have been examined extensively in academic literature, yet there remains 

comparatively less of analysis on the location of the asylum applicant worker in the interactions 

between migration law and labour law. As a socio-legal category, asylum applicant workers differ 

in turn from other migrant workers due to the temporary nature of their legal status as well as the 

specific conditions on labour market access introduced in the recast Reception Conditions 

Directive 2013/33/EU and within Member States.  

Scholars have examined provisions for a right to work for asylum applicants in specific 

Member States,31 as well as provisions for a right to work in international human rights law.32 This 

article contributes to this scholarship through providing an analysis of the right to work and ways 

it can be better secured under EU law. 

                                                      
29 Costello C. and Freedland M. (2014), Migrants at Work: Immigration and Vulnerability in Labour Law. Oxford University Press, Oxford, UK 
30 Anderson, B., 2010. Migration, Immigration Controls and the Fashioning of Precarious Workers.  Work, Employment and Society 24. 
31 Thornton, L, 2018. A Time for Hope?: The European Communities (Reception Conditions) Regulations 2018. Beyond McMahon – Reflections 
on the Future of Asylum Reception in Ireland, Nasc/Centre for Criminal Justice and Human Rights, Cork, Ireland; Borg Jansson, D., (2015). 

Asylsökande Och Râtten Att Arbeta - Regelverkets Innebörd Och Möjliga Konsekvenser. in Arbetskraft från hela världen: Hur blev det med 2008 

års reform? Calleman C., and Herzfeld Olsson P. (eds.) Delmi, Stockholm, Sweden.  
32 Slingenberg. C.H., 2015. ‘Asylum seekers' access to employment: tensions with human rights obligations in the recast of the direcive on 

reception conditions for asylum seekers’ in The Common European Asylum System and human rights: enhancing protection in times of 

emergencies. C. Matera, A. Taylor (eds.)CLEER T.M.C. Asser Institute, The Hague; Costello C. and O’Cinnéide C., 2021. The Right to Work of 
Asylum Seekers and Refugees. ASILE Working Paper, Deliverable No.4.1. 
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3. The Right to Work under the recast Reception Conditions Directive  

Since the creation of CEAS, the issue of labour market access for asylum applicants has been a 

contentious issue among Member States. In order to contextualise how the right to work is 

implemented in Member States, it is necessary to examine the legislative evolution of the provision 

for access to the labour market under the RCD at the EU level. 

Following the Tampere Conclusions in 1999, in June 2000, the French representation in 

the Council of the European Union (‘the Council’) submitted a discussion paper to the Asylum 

Working Party proposing the harmonization of minimum reception conditions in Europe to prevent 

some Member States becoming ‘more attractive than others for asylum applicants’.33 In the paper, 

while the French representation states that reception conditions ‘should be as comprehensive as 

possible, in the form of benefits in kind or of financial assistance allowing individuals to live with 

dignity’, it unequivocally asserts that applicants should not have access to the labour market.34 

This was to prevent applications being made for ‘purely economic reasons’.35 Most Council 

delegations agreed with the French proposal, and particularly the restriction on labour market 

access, save in exceptional circumstances.36 Nonetheless, the issue would remain contentious in 

subsequent deliberations.37  

In May 2001, the Commission sent its Proposal for a Reception Directive to the Council.38 

It proposed that Member States introduce rules that ‘do not exclude the access of applicants for 

                                                      
33 Council of the European Union, ‘Note from the French Delegation to the Asylum Working Party:  Conditions for the Reception of Asylum 
Seekers’ (2000) Doc No. 9703/00 ASILE 28. 
34 ibid. 
35 ibid. 
36 Council of the European Union, ‘Outcome of Proceedings from Asylum Working Party: Conditions for the Reception of Asylum Seekers’ (2000) 

Doc No. 10242/00 ASILE 30. 
37 Council of the European Union, ‘Note from Presidency to the Permanent Representatives Committee “Conditions for the Reception of Asylum 
Seekers – Draft Conclusions”’ (2000) Doc No. 13117/00 ASILE 52. 
38 Council of the European Union, ‘Cover Note from Mr Bernhard Zepter, Deputy Secretary-General of the European Commission to : Mr Javier 

Solana, Secretary-General/High Representative: Proposal for a Council Directive Laying down Minimum Standards on the Reception of Applicants 
for Asylum in Member States’ (2001) Doc No. 9074/01 ASILE 29. 
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asylum and their accompanying family members from the labour market six months after they 

have lodged their asylum application.’39 Despite the Commission’s assertion that this was a 

‘reasonable compromise’,40 the Council were unable to reach an agreement.41 Most delegations 

agreed that access should be granted if no decision had been taken after one year, however, the 

Italian and French delegations disagreed with the one-year limit.42 Meanwhile, other countries, 

most notably Sweden, maintained a relatively open labour market policy for applicants.43 

A compromise was reached by the end of 2002 and the Directive was adopted in early 

2003, with Ireland and Denmark choosing not to partake.44 The compromise allowed Member 

States to determine the waiting period during which an applicant could not access the labour 

market. After one year, if no decision had been taken on the asylum application, access had to be 

granted, but Member States could determine the conditions for such access.45 Overall, significant 

discretion was left to Member States.46  

In the years after the Directive’s adoption, the Commission noted discrepancies in 

implementation between Member States.47 In 2008, it put forward a new proposal to recast the 

Directive as part of the second phase initially envisioned in Tampere.48 This proposal reduced the 

                                                      
39 Proposal for a Council Directive laying down minimum standards on the reception of applicants for asylum in Member States 2001 

(COM/2001/0181 final - CNS 2001/0091). 
40 Ibid, Article 13. 
41 Council of the European Union, ‘Outcome of Proceedings of Asylum Working Party: Proposal for a Council Directive Laying Down Minimum 

Standards for the Reception of Applicants for Asylum in Member States’ (2001) Doc No. 11541/01 ASILE 43. 
42 Council of the European Union, ‘Outcome of Proceedings: Strategic Committee on Immigration Frontiers and Asylum , 28 and 29 January 2002’ 
(2002) Doc No. 5791/02 ASILE 5. Council of the European Union, ‘Outcome of Proceedings Working Party on Asylum 20 February 2002 Proposal 

for a Directive Laying down Minimum Standards for the Reception of Applicants for Asylum in Member States Doc No. 6467/02, ASILE 11’. 

Such protestations are perhaps not surprising given France’s initial proposal in 2000 that called for an outright ban and an intensifying discourse at 
the national level concerning ‘bogus’ refugees (see Ticktin). Similarly, in Italy, first the ‘Turco-Napolitano’ law of 1998 separated humanitarian 

issues from immigration law, which was then followed by the ‘Bossi Fini’ Law, introduced by the newly elected centre-right government to 

criminalise irregular migrants and cut integration measures. 
43 Andersson H. and Nilsson S., 2011. Asylum Seekers and Undocumented Migrants’ Increased Social Rights in Sweden, International Migration 

49 (4), pp. 167-188.  
44 Council of the European Union, ‘“A” Item Note from : General Secretariat of the Council to : Council 22 January 2003 Adoption of a Council 
Directive Laying down Minimum Standards for the Reception of Asylum Seekers in Member States Doc No. 5546/03 ASILE 5’. 
45 Article 11 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers. 
46 This was despite the Council’s legal service stating that setting the conditions of access fell within the competence of the Community. Council 
of the European Union, ‘Opinion of the Legal Service 9077/02 LIMITE’. 
47 Commission of the European Communities, ‘Green Paper on the Future Common European Asylum System’ (2007) COM(2007) 301 final. 
48 Proposal for a Directive of the European Parliament and of the Council laying down minimum standards for the reception of asylum seekers 
(Recast) COM/2008/0815 final 2008. 
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waiting time to a maximum of six months and stipulated that any conditions on employment ‘shall 

not unduly restrict asylum seekers’ access’. 49 While the European Parliament largely supported 

the proposal, there was renewed push-back from, and disagreement within, the Council.50 

Following the enactment of the Lisbon Treaty in 2009, the Commission put forward an Amended 

Proposal.51 The six-month waiting period was kept, but states could extend it in exceptional 

circumstances. The Commission also changed the language of ‘not unduly restrict access’ to 

ensuring ‘effective access’ to the labour market.52  

In response to the Amended Proposal, in June 2011, the German, French and British 

delegations published a joint Note categorically rejecting more open labour market access.53 In the 

background, Europe was in the midst of an economic recession and the number of asylum 

applicants arriving in the EU was rising. Nonetheless, the Commission was reluctant to allow the 

Council to keep the 12-month waiting period, continually stating that ‘there is no evidence that 

shorter periods for labour market access lead to increased numbers of applications’.54 Following 

five rounds of informal trialogue discussions with the Parliament, in June 2012 a compromise was 

reached and is the RCD that is currently in force across the EU today.55  

The RCD sets the maximum waiting period at nine months from the date of application if 

no first instance decision has been taken and the delay cannot be attributed to the applicant.56 

                                                      
49 Ibid. 
50 Council of the European Union, ‘Note from Presidency to Strategic Committee on Immigration, Frontiers and Asylum (SCIFA), 12 May 2009, 
Proposal for a Directive of the European Parliament and the Council Amending Council Directive 2003/9/EC Laying down Minimum Standards 

for the Reception of Asylum Seekers (Recast) Doc No. 9744/09 ASILE 34’. 
51 Amended proposal for a Directive of the European Parliament and of the Council laying down standards for the reception of asylum seekers 
(Recast)  COM/2011/0320 final - COD 2008/0244. 
52 ibid. 
53 Council of the European Union, Note from: German, French and United Kingdom delegations, Joint contribution of the German, French and 
United Kingdom delegations regarding the proposals for a directive laying down standards for the reception of asylum seekers and for asylum 

procedures, 27 June 2011, 2011 [Doc No. 12168/11]. 
54 Council of the European Union, Outcome of Proceedings of Asylum Working Party on 6 December 2011 2011 [Doc No. 17832/11] 11. 
55 Council of the European Union, ‘Note from Presidency to Strategic Committee on Immigration, Frontiers and Asylum on 11 September 2012, 

Doc No. 13340/12 ASILE 111’. 
56 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for 
international protection (recast), OJ L 180, 29.6.2013, p. 96–116. 
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Member States can dictate conditions of access, but must ensure that such access is ‘effective’.57 

Member States can also prioritise EU and EEA citizens, and third-country national residents.58 In 

addition, Recital 23 states, ‘In order to promote the self-sufficiency of applicants and to limit wide 

discrepancies between Member States, it is essential to provide clear rules on the applicants’ access 

to the labour market.’59 The RCD does not provide any further guidance on the right to work, and, 

as highlighted in the introduction, it is still implemented with great variation across the EU.60 

In a recent case on access to the labour market for asylum applicants, K.S. and others, the 

CJEU recognised the importance of work for asylum applicants.61 The case concerned four asylum 

applicants in Ireland who were refused permission to access the labour market as they were subject 

to transfer decisions under the Dublin III Regulation 604/2013. In its ruling, the CJEU held, inter 

alia, that persons subject to Dublin transfer decisions shall have access to the rights and benefits 

set out in the RCD, including access to the labour market.62 The CJEU stated that ‘work clearly 

contributes to the preservation of the applicant’s dignity, since the income from employment 

enables him or her not only to provide for his or her own needs, but also to obtain housing outside 

the reception facilities in which he or she can, where necessary, accommodate his or her family.’63  

It highlighted the benefits of granting access to the labour market not only for asylum applicants, 

but also for the Member State.64 

                                                      
57 Article 15 (2), Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of 

applicants for international protection (recast), OJ L 180, 29.6.2013, p. 96–116.  
58 Ibid. 
59 Recital 23 Article 15 (2), Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the 

reception of applicants for international protection (recast), OJ L 180, 29.6.2013, p. 96–116.. 
60 European Migration Network (EMN), 2019. ‘Ad Hoc Query on 2019.5 Right to work for asylum seekers’. Available at: 
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf; Asylum Information Database, 

European Council for Refugees and Exiles, Brussels. Available at: www.asylumineurope.org   
61 Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and Equality and the 
Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11 
62 Para 68, Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and Equality 

and the Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11 
63 Para 69, Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and Equality 

and the Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11 
64 Paras 69 and 71, Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and 
Equality and the Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11 

https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf
http://www.asylumineurope.org/
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In 2016, as part of a broader reform of CEAS, the Commission submitted a new Proposal 

for a Directive on reception conditions. This time, the Commission added a main aim of increasing 

applicants’ ‘self-reliance and integration prospects’.65 The Proposal once again seeks to reduce the 

waiting period to six months, with Member States further encouraged to grant access after three 

months for persons with well-founded asylum applications. Notably, the Proposal clarifies that 

any conditions, including labour market tests, which hinder access ‘should not be considered 

effective’.66 In June 2018, an agreement was reached between the Council and the Parliament on 

labour market access, with a compromise on a waiting period of six months and a provision for 

language classes from day one.67 Nonetheless, an agreement has yet to be reached on the overall 

Directive.68 The Directive was maintained in the New Pact on Migration and Asylum.69  While the 

new Directive may reduce differences between Member States, it remains important to examine 

how access to the labour market is currently provided for in Member States both in law and, 

perhaps more significantly, in practice.  

4. Ireland 

A year after the landmark ruling in N.H.V. v. the Minister for Justice and Equality,70 the RCD was 

transposed into Irish law in the European Communities (Reception Conditions) Regulations 

2018.71 Regulation 11 provides for labour market access after nine months if no first instance 

                                                      
65 European Commission, Explanatory Memorandum Proposal for a Directive of the European Parliament and of the Council laying down standards 

for the reception of applicants for international protection (recast) 2016 [COM 465 final]. 
66 Ibid. 
67 LIBE Committee (2018). Press Release: Reception Conditions for Asylum-Seekers Agreed between MEPs and Council. European Parliament 

20180614IPR05803. 
68 Slingenberg, L., 3 March 2021. Political Compromise on a Recast Asylum Reception Conditions Directive: Dignity Without Autonomy?, EU 

Immigration and Asylum Law and Policy Blog. Available at: http://eumigrationlawblog.eu/political-compromise-on-a-recast-asylum-reception-

conditions-directive-dignity-without-autonomy/   
69 Nielsen, N., 26 November 2020. EU 'front-line' states want clearer migration rules. EU Observer, available at: 

https://euobserver.com/migration/150196  
70 NHV v the Minister for Justice and Equality [2017] IESC 35. 
71 European Communities (Reception Conditions) Regulations 2018 SI No 230/2018.  

http://eumigrationlawblog.eu/political-compromise-on-a-recast-asylum-reception-conditions-directive-dignity-without-autonomy/
http://eumigrationlawblog.eu/political-compromise-on-a-recast-asylum-reception-conditions-directive-dignity-without-autonomy/
https://euobserver.com/migration/150196
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decision has been taken and if the delay cannot be attributed, in whole or in part, to the applicant.72 

If eligible, an applicant is issued with a ‘Labour Market Access Permission’ (LMA Permission), 

which can be renewed so long as a final decision that cannot be appealed has not been taken. In 

January 2021the Minister for Justice announced a reduction in the waiting period to access the 

labour market to six months and an extension of LMA Permissions validity from six months to 

twelve.73 

Between July 2018 and July 2020, 6,986 applications for LMA Permissions were submitted 

by asylum applicants, and 5,109 permissions were granted.74 A total of 2,539 applicants were 

registered as in employment.75 Thus, of the number of applicants who had applied for LMA 

Permissions, 34% were registered as in employment, and of those who received LMA Permissions, 

45% were in employment. Notably, it remains unclear what type of employment applicants are in 

or how long this employment lasts for.76 In seeking to better understand the low proportion of 

applicants in employment, this section presents a selection of the de lege, and de facto barriers, 

faced by applicants in Ireland.  

4.1 Barriers to accessing and exercising the right to work 

In the following section, a selection of the main barriers to accessing the right to work are 

outlined. Among the barriers to first gaining access to the right to work are the initial waiting 

period and the temporary nature of an LMA permission. Applicants can then also face a series of 

                                                      
72 Regulation 11, European Communities (Reception Conditions) Regulations 2018 SI No 230/2018. 
73 This, however, has no legislative basis as yet, with the likely reason being the expected adoption of the Reception Conditions Regulation at an 
EU level in mid-2021. 
74 Department of Justice Ireland (September 2020). Report of the Advisory Group on the Provision of Support including Accommodation to Persons 

in the International Protection Process. 
75 Ibid.  
76 Response to Freedom of Information requests sent by the author to the Department of Justice, Revenue and the Department of Business, 

Employment and Innovation in Ireland. The Department of Justice noted that the most common job title was ‘general operative’. Freedom of 
Information Requests sent in February 2020.  
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primarily de facto barriers in then exercising the right to work. These include, inter alia, a lack of 

incentive among employers, the location of Direct Provision centres, and discrimination. Other 

barriers, while not addressed here,77 include language barriers, difficulties in getting one’s skills 

recognised, access to social capital,78 and, until recently, difficulties in opening bank accounts.79  

One of the main de lege barriers is the temporal conditionality attached to the right to work. 

Both the RCD and the transposed Regulations introduce specific temporal conditions to an asylum 

applicant’s interaction with the labour market, including what is now a six-month waiting period 

and the temporary nature of a permission once issued.80 Prior to January 2021, Ireland 

implemented the nine-month waiting period permitted by the RCD. In the travaux préparatoires of 

the Directive, labour market access is linked to Article 31(3) of the recast Asylum Procedures 

Directive 2013/33/EU (APD), under which asylum applications should be processed within six-

months.81 Labour market access is foreseen as to be granted when international protection is 

granted, typically after six months, and failing that, after six months pending a decision. In Ireland, 

the average processing time in 2020 was 17.6 months.82 Of the 8,812 applications pending in July 

2020, 3,589 persons had been in the international protection system awaiting a final decision for 

over two years.83 Although Ireland does not participate in the recast APD,84 the CJEU has held 

that it must be considered when interpreting the RCD as they are part of the same CEAS legislative 

                                                      
77 These barriers have not been included for the purposes of space. They are nonetheless detailed in the LLM thesis from which this article is 

derived. There is no assessment as to whether these barriers may have more of an impact than others on labour market access and does not seek to 

give more weight to some barriers than others. Rather, this section focuses on the issues that have arisen most frequently in literature on this topic.  
78 Migrant Rights Centre Ireland, 2020. Access Progress Thrive: Towards an Inclusive Labour Market in Ireland. Irish Human Rights and Equality 

Commission (IHREC) p.5.  
79 Irish Human Rights and Equality Commission, 13 May 2021. ‘Commission Welcomes Bank Account Access for Asylum Seekers from All 

High-Street Banks’. Available at: www.ihrec.ie  
80 Department of Justice. 28 January 2021. Minister McEntee announces reduced 6 month waiting period for international protection applicants to 
access work. Available at: http://www.justice.ie/en/JELR/Pages/PR21000016  
81 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing 

international protection (OJ L 180) 60 Art 31 (3) . This can be extended up to twenty-one months in exceptional circumstances, including complexity 
in fact and/or law, a significant increase in the number of applicants, or where the delay can be attributed to the applicant. 
82 Department of Justice. 27 January 2021. Parliamentary Question [3953/21]. Available at: www.justice.ie  
83 Department of Justice Ireland (September 2020). Report of the Advisory Group on the Provision of Support including Accommodation to Persons 
in the International Protection Process. p 83. 
84 Protocol No. 21 on the Position of the United Kingdom and Ireland in Respect of the Area of Freedom, Justice and Security to the Treaty of the 

Functioning of the European Union 2008 OJ C 202/295. 

http://www.ihrec.ie/
http://www.justice.ie/en/JELR/Pages/PR21000016
http://www.justice.ie/
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package.85 While the recent reduction of the waiting period allows access to the labour market at 

an earlier stage, that the waiting time for a first-instance decision remains high indicates a 

disconnect between the two waiting periods not foreseen in the APD. Beyond this, where an 

applicant receives a negative decision in less than six-months, which is then appealed, they also 

remain excluded from labour market access for the duration of the appeals proceedings.  

Relatedly, the LMA Permission is also a temporary permission. Prior to January 2021, an 

LMA Permission was valid for six months and had to be renewed. In a 2019 hearing of the Joint 

Committee on Justice and Equality, NGOs highlighted how the six-month limit can deter 

employers from hiring applicants.86 While the increase to twelve months goes some way in 

addressing the insecurity attached to this temporal condition, insecurity remains in the overarching 

prospect of the permit being revoked at any point due to the possibility of a refused application 

and deportation.87 The temporary nature of the LMA Permission may not only deter employers, 

but also contributes to the precarity of the socio-legal status of an applicant worker.88  

Beyond de lege barriers, there are also a number of de facto barriers faced when an 

applicant seeks to exercise the right to work after an LMA Permission has been obtained. One of 

the de facto barriers is the set of requirements employers must meet in order to hire an asylum 

applicant. An employer must notify the Department of Justice within 21 days of hiring an asylum 

applicant worker and within 21 days of the employment ending.89 The employer is also required 

to maintain records on the asylum applicant’s employment for three years from the date of 

                                                      
85 Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and Equality and the 
Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11 
86 Joint Committee on Justice and Equality. 2019. Report on Direct Provision and the International Protection Application Process. Houses of the 

Oireachtas 32/JAE/47 Dublin, Ireland. 
87 De Genova, N., 2002. Migrant “Illegality” and Deportability in Everyday Life. Annual Review of Anthropology 31(1), pp. 419 - 447. 
88 Anderson, B., 2010. Migration, immigration controls and the fashioning of precarious workers. Work, Employment and Society 24(2), pp. 300-

317.  
89 Reg 14, European Communities (Reception Conditions) Regulations 2018 SI No 230/2018.  
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termination of employment, and requests for records of employment from the Department of 

Justice must be responded to within 10 days.90 A failure to comply can result in criminal sanctions, 

including a Class A Fine (of up to €5000) and/or a prison term of up to 12 months.91 Lastly, all 

administrative tasks must be conducted with the Department of Justice, and not the Department of 

Enterprise, Trade and Employment, which handles work permits for all other third-country 

nationals. Combined with a reported lack of awareness among employers of the LMA 

Permission,92 the requirements to hire applicants and the threat of criminal sanctions may serve as 

a deterrent for employers.  

Another barrier arises in the location of reception centres, known as Direct Provision 

centres, and the prohibition on access to driving licences. A number of Direct Provision centres 

are located in remote rural areas that are insufficiently serviced by public transport,93 and asylum 

applicants are not permitted to apply for driving licences due to an inability to meet the ‘normal 

residency’ requirement.94 As a result, the accessibility of employment is limited. Two cases 

recently brought to the Workplace Relations Commission (WRC) sought to challenge the ‘normal 

residency’ requirement.95 While in both cases indirect discrimination was held to have occurred, 

the differences in the legal reasoning in the cases demonstrate inconsistencies in the application of 

non-discrimination law (see below, section 6.3), and the subsequent overturning of one of the 

                                                      
90 Ibid.  
91 Reg 15, European Communities (Reception Conditions) Regulations 2018 SI No 230/2018.  
92 McMenamin, A., 3 July 2019. People Seeking Asylum Say They’re Funnelled Into Low-Paid Temp Work, Unable to Use Their Skills. Dublin 
Inquirer. Available at: https://www.dublininquirer.com/2019/07/03/people-seeking-asylum-say-they-re-funnelled-into-low-paid-temp-work-

unable-to-use-their-skills, accessed 15 September 2020. 
93 Joint Committee on Justice and Equality. 2019. Report on Direct Provision and the International Protection Application Process. Houses of the 
Oireachtas 32/JAE/47 Dublin, Ireland. 
94 An Asylum Seeker v A Government Agency, [2019] Workplace Relations Commission, Ireland ADJ-00017832. An Asylum Seeker v A Statutory 

Body [2020] Workplace Relations Commission, Ireland ADJ-00020743. 
95 Ibid. 
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WRC decisions in the Dublin Circuit Court means the normal residency requirement is still 

applicable.96   

The last barrier examined here, which is an overarching theme to many of the other 

structural barriers, is discrimination. Asylum applicants in seeking to secure employment confront 

discrimination due to an intersection of various discriminatory grounds, including racism and 

xenophobia.97 Scholars have detailed discrimination in recruitment practices in Ireland, with 

‘foreign-sounding’ names less likely to secure jobs,98 and Black respondents reporting the highest 

level of discrimination during the job hunting process.99 Not all asylum applicants identify as 

Black, but these figures are illustrative of the discrimination faced by applicants on account of not 

only race, but also nationality and immigration status.   

Current legislation in Ireland to protect against discrimination provides insufficient 

protection for asylum applicants. The Equal Status Acts 2000-2018 includes discrimination on the 

grounds of nationality as a prohibited act. However, public agencies are exempt from non-

discrimination on the grounds of nationality under section 14(1) (aa) of the Acts,100 and the Equal 

Status Acts are not applicable to enactments.101 There is also no legal aid for applicants who seek 

to bring a case to the WRC, making it difficult, particularly for economically marginalised groups, 

to pursue a discrimination case.102 The Prohibition on Incitement to Hatred Act 1989, which 

                                                      
96 Irish Human Rights and Equality Commission. 30 July 2020. Court Rules that RSA Regulations Block All Asylum Seekers from Getting 

Driving Licence. Available at: www.ihrec.ie/court-rules-that-rsa-regulations-block-all-asylum-seekers-from-getting-driving-licence/  
97 Michael, L. 2020. Reports of Racism in Ireland 2019. Irish Network Against Racism, Dublin, Ireland. 
98 McGinnity, F. and Lunn, P. 2011. Measuring discrimination facing ethnic minority job applicants: an Irish experiment. Work, Employment and 

Society 25(4) pp. 693-708; McGinnity, F. Nelson, J. Lunn, P. and Quinn, E. 2009. Discrimination in Recruitment Evidence from a Field Experiment. 

The Equality Research Series, The Equality Authority,  
99 McGinnity F. and others. 2017. Who Experiences Discrimination in Ireland? Evidence from the QNHS Equality Modules. Irish Human Rights 

and Equality Commission (IHREC), Dublin, Ireland. 
100 Walsh, J. 2019. The Primacy of National Law over EU Law? The Application of the Irish Equal Status Act. European Equality Law Review 
2/2019, pp 35-48. 
101 Section 14(1)(a)(i), Equal Status Acts 2000-2018.  
102 Irish Network Against Racism (INAR), 2019. Alternative Report to the UN CERD for Its Consideration of the Combined Fifth to Ninth Periodic 
Reports of Ireland, UN Committee on the Elimination of Racial Discrimination, CERD/C/IRL/5-9.  

http://www.ihrec.ie/court-rules-that-rsa-regulations-block-all-asylum-seekers-from-getting-driving-licence/
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prohibits incitement on account of race, religion, nationality or sexual orientation, has been 

deemed inadequate in addressing racist hate speech by NGOs and the UN Committee on the 

Elimination of Racial Discrimination.103 

In sum, access to and the exercise of the right to work in Ireland can be impeded not only 

by a de lege waiting period, but also by an assemblage of other de lege and de facto barriers. This 

assemblage would have to be addressed if an effective right to work is to be realised.  

5. Sweden  

Sweden is one of four EU countries that permits immediate access to the labour market for asylum 

applicants.104 Access to employment has been permitted since 1992 and Swedish policies have 

actively encouraged applicants to work.105 However, despite the apparent openness of access, in 

practice, few asylum applicants are formally engaged in the labour market. On average, between 

2017 and 2020, 79% of asylum applicants over 18 were deemed eligible to access the labour 

market (granted a work permit exemption, an ‘AT-UND’).106 In 2017, the most recent year for 

which figures are available, 14% of those who received an AT-UND were in employment.107 As 

an AT-UND is granted automatically to those who meet the requirements, even accounting for 

                                                      
103 UN Committee on the Elimination of Racial Discrimination, (2019) ‘Concluding Observations on the Combined Fifth to Ninth Reports of 

Ireland’ (United Nations 2020) CERD/C/IRL/CO/5-9; Irish Network Against Racism (INAR), ‘Alternative Report to the UN CERD for Its 

Consideration of the Combined Fifth to Ninth Periodic Reports of Ireland’ CERD/C/IRL/5-9. 
Ireland has also not ratified a number of key international treaties on anti-discrimination, including the International Convention on the Protection 

of the Rights of All Migrant Workers and Members of their Families 
104 European Migration Network (EMN), 2019. ‘Ad Hoc Query on 2019.5 Right to work for asylum seekers’. Available at: 
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf; Asylum Information Database, 

European Council for Refugees and Exiles, Brussels. Available at: www.asylumineurope.org   
105 Brochmann, G., and Hagelund, A., (2012). Immigration Policy and the Scandinavian Welfare State 1945-2010. Palgrave Macmillan, UK. 
106 Betänkande av Mottagandeutredningen, ‘Ett Ordnat Mottagande – Gemensamt Ansvar För Snabb Etablering Eller Återvändande’ (Statens 

Offentliga Utredningar 2018) SOU 2018:22. Updated statistics received by author from Migrationsverket in February 2021. 
107 Betänkande av Mottagandeutredningen, ‘Ett Ordnat Mottagande – Gemensamt Ansvar För Snabb Etablering Eller Återvändande’ (Statens 
Offentliga Utredningar 2018) SOU 2018:22. Updated statistics requested from Migrationsverket in February 2021.  

https://ec.europa.eu/home-affairs/sites/homeaffairs/files/20195_uk_right_to_work_for_asylum_seekers.pdf
http://www.asylumineurope.org/
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persons who do not wish to seek employment or are unable to do so, the proportion of applicants  

formally registered in employment remains low.  

The right to work for asylum applicants in Sweden is granted under Chapter 5, section 4 of 

the Aliens Ordinance Act 2006.108 which grants immediate access to employment, so long as the 

applicant is over 16, the application is to be processed in Sweden, and they have provided sufficient 

proof of identity.109 If these conditions are met, the applicant’s asylum card indicates an exemption 

from the work permit requirement.110  The permission to work is valid until a final decision that 

cannot be appealed has been taken on the asylum application. Should an applicant be in deportation 

proceedings, they can still request labour market access so long as they previously possessed this 

right.111  

Sweden has sought to address a number of barriers to accessing employment, including 

through the provision of language classes,112 and supporting applicants who seek to change their 

place of residence to pursue work.113 In addition, in 2008, Sweden introduced a ‘track-change’ 

policy.114 The policy allows applicants who were in employment for four months prior to a refusal 

of their asylum application to apply for a work permit. The applicant must apply for a ‘track-

change’ within two weeks of the refusal and must have a job offer of at least 12 months. The 

applicant must also hold a valid passport.115 Following four years on a temporary permit, an 

                                                      
108 Utlänningsförordningen [2006] 97 Chapter 4, Section 5. 
109 Utlänningsförordningen [2006] 97 Chapter 4, Section 5. 
110 Migrationsverket. ‘Arbeta under tiden som asylsökande’. Available at: www.migrationsverket.se  
111 Ibid.  
112 Bevelander P., Irastorza N., 2021. The Labour Market Integration of Humanitarian Migrants in OECD Countries: An Overview. In The Economic 

Geography of Cross-Border Migration, Kourtit K., Newbold B., Nijkamp P., Partridge M. (eds). Footprints of Regional Science. Springer, Cham.  
113 AIDA: Asylum Information Database, 2021. AIDA: Sweden 2020 Update. European Council on Refugees and Exiles (ECRE), Brussels, 
Belgium. 
114 Calleman, C., 2015. Byta Spår: Ett Nålsöga Mellan Asyl Och Arbete, in Arbetskraft från hela världen: Hur blev det med 2008 års reform?, 

Calleman, C. and Herzfeld Olsson, P., (Eds.). Delmi, Stockholm, Sweden. 
115 Utlänningslag [2005] 716, Amended 2009 and 2014 Chapter 5, Section 15a (1) . 

http://www.migrationsverket.se/
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applicant can apply for a permanent residence permit.116 Approximately one-third of the 

applications for a track-change are approved,117 and in most cases, a work permit was granted for 

two years.118 Nonetheless, notwithstanding these measures, the low number of applicants in 

employment indicate that it is also important to examine the barriers that remain in place.  

 

5.1 Barriers to accessing and exercising the right to work  

In this section, the de lege barrier of identity requirements and the de facto barriers of a lack of 

employer incentive, reduced traineeship opportunities, and a discrepancy between skills and 

employment opportunities are examined. This is a selection of barriers and other barriers, such as 

language barriers, may also affect access but are not covered here.119   

 Firstly, a key prerequisite for an AT-UND is proof of identity.120 It is not uncommon for 

applicants to arrive without documents, or, for those who were smuggled to their destination, to 

hold false identification documents or dispose of them upon arrival.121 In Sweden in 1999, 65% of 

asylum applicants aged between 16 and 64 did not hold official identification documents, this 

percentage increased to 94% in 2007.122 For those without official documentation, the applicant 

must instead make credible efforts to make their identity ‘probable’.123 The case is forwarded to 

                                                      
116 AIDA: Asylum Information Database, 2020. AIDA: Sweden 2019 Update. European Council on Refugees and Exiles (ECRE), Brussels, 
Belgium. 
117 Calleman, C., 2015. Byta Spår: Ett Nålsöga Mellan Asyl Och Arbete, in Arbetskraft från hela världen: Hur blev det med 2008 års reform?, 

Calleman, C. and Herzfeld Olsson, P., (Eds.). Delmi, Stockholm, Sweden.  
118 ibid. 
119 This article does not seek to give weight to some barriers over others. Rather it addresses the main barriers highlighted in literature. A more 

extensive analysis of language barriers is included in the LLM thesis from which this article is derived.  
120 Utlänningsförordningen [2006] 97. 
121 UNHCR (The UN Refugee Agency), ‘Handbook on Procedures and Criteria for Determining Refugee Status and Guidlines on Internaitonal 

Protection under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees’ (2019) HCR/1P/4/ENG/REV. 4. 
122 Calleman, C., 2015. Byta Spår: Ett Nålsöga Mellan Asyl Och Arbete, in Arbetskraft från hela världen: Hur blev det med 2008 års reform?, 

Calleman, C. and Herzfeld Olsson, P., (Eds.). Delmi, Stockholm, Sweden. 
123 Borg Jansson, D., 2015. Asylsökande Och Râtten Att Arbeta - Regelverkets Innebörd Och Möjliga Konsekvenser’ in Arbetskraft från hela 
världen: Hur blev det med 2008 års reform?, Calleman, C. and Herzfeld Olsson, P., (Eds.). Delmi, Stockholm, Sweden. 
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an examining board and the applicant must actively participate in establishing their identity. A 

Swedish National Audit Office report found that there was widespread confusion among applicants 

in what it meant to establish one’s identity.124 EU and Swedish law do not add clarity to this 

confusion.125 As Borg Jansson highlights, while the concept of ‘identity’ exists in legislation such 

as the Aliens Act and the Swedish Citizenship Act, there remains no statutory definition of 

‘identity’.126 The proof of identity requirement disqualifies some applicants from accessing the 

right to work, and the lack of clarification on the meaning of establishing one’s identity means that 

for those who seek to work but do not possess official identification documents, their possibilities 

of doing so are hindered.   

 A number of de facto barriers can also be faced by applicants. The first examined here is 

employer disincentive that can arise due to administrative requirements and difficulties faced by 

employers in offering work experience opportunities. Should an employer seek to hire an asylum 

applicant, they must inform the Migration Board. Whereas Sweden previously introduced a 

number of incentives, such as grants for employers to hire asylum applicants, these are no longer 

in place.127 In addition, in  2017, the Migration Board stopped administering work experience 

opportunities for asylum applicants.128 Under the work experience scheme, the Migration Board 

had established agreements with employers to offer work experience places and provided 

insurance during the internship period.129 However, in 2017, the mandate was transferred to 

County Administrative Boards, who have stated that they do not have the authority to sign 

                                                      
124 Riksrevisionen, 2012. Början På Något Nytt – Etableringsförberedande Insatser För Asylsökande. Riksrevisionen, 2012:23  
125 Under EU law, the Qualification Directive (Art. 4, 2(b)) requires Member States to assess identity of applicant, the Asylum Procedures Directive 

requires applicants to assist authorities in establishing their identity (Art. 13), and the RCD permits Member States to detain applicants in order to 

verify their identity. However, the meaning ‘identity’ remains undefined.  
126 Borg Jansson, D., 2015. Asylsökande Och Râtten Att Arbeta - Regelverkets Innebörd Och Möjliga Konsekvenser’ in in Arbetskraft från hela 

världen: Hur blev det med 2008 års reform?, Calleman, C. and Herzfeld Olsson, P., (Eds.). Delmi, Stockholm, Sweden. 
127 Akari, H. 2019. Asylum Seekers in the EU Labour Market: The Example of Sweden. ECRE Working Paper, European Council on Refugees and 
Exiles (ECRE).  
128 ibid. 
129 Sveriges Kommuner och Regioner, ‘Anställa asylsökande’ (Vagen til Jobben), 
http://vagentilljobben.se/rekryteraochhandleda/inforanstallning/anstallaasylsokande.2836.html, accessed 3 March 2021. 

http://vagentilljobben.se/rekryteraochhandleda/inforanstallning/anstallaasylsokande.2836.html
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agreements with employers.130 While some municipalities have offered to cover work insurance, 

many employers are unable to hire applicants for internships thus making it difficult for applicants 

obtain relevant training and skills.131 Moreover, work experience placements are often reserved 

for persons with residence permits.132 

Limited recognition of skills may present a further obstacle to labour market access. 

Asylum applicants tend to apply for work in unskilled positions as a result of their qualifications 

not being recognised.133 In an effort to address this issue, the Swedish Public Employment Service 

sought to map applicants’ educational and professional backgrounds through the website 

‘jobskills.se’ to assist newcomers in presenting their skill sets. On the platform, the applicant can 

create a ‘competence profile’ in their native language that is then translated to Swedish and assists 

the Employment Service in matching applicants with employers.134 However, since 2019, the 

matching feature of platform is no longer operational due to data protection issues.135 While there 

are now efforts to outsource the process to civil society actors,136 what was an important form of 

support for asylum applicants in accessing employment, is no longer accessible. For an asylum 

applicant, the inability to have their skills recognised can be a de facto obstacle faced in securing 

employment.  

The broader issue of discrimination is another overarching obstacle. Several scholars have 

demonstrated the hiring bias that exists in the Swedish labour market depending on the name of 

                                                      
130 Ibid. 
131 AIDA: Asylum Information Database, 2020. AIDA: Sweden 2019 Update. European Council on Refugees and Exiles (ECRE), Brussels, 

Belgium. 
132 ibid. 
133 AIDA: Asylum Information Database, 2020. AIDA: Sweden 2019 Update. European Council on Refugees and Exiles (ECRE), Brussels, 

Belgium. 
134 Akari, H. 2019. Asylum Seekers in the EU Labour Market: The Example of Sweden. ECRE Working Paper, European Council on Refugees 

and Exiles (ECRE).  
135 ibid. 
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the job applicant, with applicants with ‘foreign-sounding’ names less likely to secure interviews.137 

The Labour Court has the mandate to rule on discrimination in the labour market, and has been 

found to apply a restrictive approach to interpreting discrimination.138 In the cases brought to the 

Labour Court between 1999 (based on previous anti-discrimination legislation) and 2009 

concerning discrimination on the grounds of ethnicity, the Labour Court ruled in favour of the 

applicants in 4.3% of cases.139 In word-against-word cases concerning ethnic discrimination, due 

to the burden of proof resting on the applicant, the Labour Court almost always ruled in favour of 

the employer.140 There is also, more generally, a reluctance of Swedish courts to deal with racial 

discrimination.141  

The limits of discrimination legislation came to the fore in Equality Ombudsman v Skarets 

Fastigheter Aktiebolag in the Göta Court of Appeal in 2010 concerning a refugee who was charged 

higher rent due to their immigration status as a refugee.142 The court examined whether 

discrimination on the grounds of refugee status could be considered ethnic discrimination. The 

court recognised that ethnic belonging means a person who belongs to a group of the same national 

or ethnic origin, race, or skin colour. While recognising that not all refugees have the same 

ethnicity, the court held that one’s ethnic identity was indirectly connected to their status as a 

refugee. It stated that the category of refugeehood encompassed multiple ethnic identities, and thus 

discrimination on the ground of ethnicity had occurred.143 This ruling, however, does not take into 

                                                      
137 Carlsson M. and Rooth, D., 2007. Evidence of Ethnic Discrimination in the Swedish Labor Market Using Experimental Data. Labour Economics 
14(4), pp. 716-729; Bursell, M., 2014. The Multiple Burdens of Foreign-Named Men—Evidence from a Field Experiment on Gendered Ethnic 

Hiring Discrimination in Sweden. European Sociological Review 30(3), pp. 399-409. 
138 Bursell, M., 2018. Perceptions of Discrimination against Muslims. A Study of Formal Complaints against Public Institutions in Sweden. Journal 
of Ethnic and Migration Studies 1-18. 
139 Norberg, P. 2014. Report on Measures to Combat Discrimination - Directives 2000/43/EC and 2000/78/EC, Country Report, 2014: Sweden. 

European Network of Legal Experts in Gender Equality and Non-Discrimination, European Commission (DG Justice and Consumers); Carlson, 
L., 2012. Critical Race Theory in a Swedish Context. Särtryck Ur Juridisk Tidskrift Vol. 2011/12, no 1, pp. 21-49. 
140 Carlson, L., 2012. Critical Race Theory in a Swedish Context. Särtryck Ur Juridisk Tidskrift Vol. 2011/12, no 1, pp. 21-49. 
141 Brännström, L. 2018. The Terms of Ethnoracial Equality: Swedish Courts’ Reading of Ethnic Affiliation, Race and Culture. Social & Legal 
Studies 27 (5), pp. 616-635. 
142 The Equality Ombudsman v Skarets Fastigheter Aktiebolag, [2010] Göta Court of Appeal T 1666-09. 
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account the specific socio-legal status of an immigration status. The difficulties faced by the court 

to establish a link between refugee status and ethnic discrimination is indicative of the complex 

interlinkages between legal status, ethnic identity, race, ethnicity, and national origin.144 

Discrimination presents a significant de facto obstacle to exercising the right to work and 

limitations of the Discrimination Act 2008 in addressing multiple forms of discrimination as it 

relates to socio-legal status, as well as the restrictive approach taken by the Labour Court, shows 

the difficulties in addressing this obstacle.  

Sweden departs from provisions of the RCD in not imposing a minimum waiting period 

for access to the labour market. However, the case of Sweden also highlights that while there may 

be few de lege restrictions, a broader assemblage of requirements and obstacles can reduce access 

to and the exercise of the right to work.  

 

6. Three Legal Avenues to Securing the Right to Work  

From requirements of official identity documents in Sweden to the location of Direct Provision 

centres in Ireland, the previous sections have presented an assemblage of de lege and de facto 

barriers that can limit access to and the exercise of the right to work for asylum applicants. Despite 

the differing factors at play in Ireland and Sweden, the effect is the same: a significant number of 

asylum applicants remain unable to exercise the right to work. To this end, while the 2016 proposed 

Reception Conditions Directive may remove or reduce a number of the de lege restrictions,145 it 

will likely be insufficient to address the multitude of other factors that impact on this right. The 

                                                      
144 ibid. 
145 The Directive has yet to be agreed between Parliament and the Council and adopted, the Directive will likely reduce the waiting period and 
introduce a language provision requirement. The New Pact on Migration and Asylum has recommended the ‘quick adoption’ of this Directive.  
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following section examines three avenues in EU law through which the right to work can be made 

more secure. The first is the term ‘effective’ as used in Article 15 RCD, and the broader meaning 

of effectiveness in EU law. The second avenue is fundamental rights and the third is non-

discrimination legislation.  

6.1 The Principle of Effectiveness 

Under Article 15(2) of the RCD, “Member States shall decide the conditions for granting access 

to the labour market for the applicant, in accordance with their national law, while ensuring that 

applicants have effective access to the labour market.”146 In interpreting the meaning of “effective 

access” it is important to examine the broader interpretation of the principle of effectiveness in EU 

law.  

The general principle of effectiveness in EU law aims to ensure that EU law is correctly 

enforced by national legislation and the courts of Member States.147 It requires that individual 

rights and obligations provided for by EU law are ‘practicable and enforceable at the domestic 

level’.148 The principle of effectiveness has played a central role in the delicate balancing act 

between national and EU legal orders, and, as such, is key to the European integration project and 

the measurement of compliance with EU law.149  

The principle of effectiveness is often applied with the principle of equivalence, which 

requires national courts to treat EU law in the same manner as national law and subject it to the 

                                                      
146 Article 15(2), recast Reception Conditions Directive 2013/33/EU 
147 Mitsilegas, V. 2014., From Overcriminalisation to Decriminalisation: The Many Faces of Effectiveness in European Criminal Law. New Journal 

of European Criminal Law 5(3), pp. 416-424. 
148 Accetto, M. 2005. The Principle of Effectiveness Rethinking Its Role in Community Law. European Public Law 11(3), pp. 375-403.  
149 ibid. 
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same degree of scrutiny.150 Since the first rulings on effectiveness in Rewe and San Giorgio,151 the 

CJEU has established that, in the absence of EU rules, ‘it is for the domestic legal system of that 

Member State to determine those requirements, provided, first, that the requirements are not less 

favourable than those governing similar domestic situations (principle of equivalence) and, second, 

that they do not render impossible in practice or excessively difficult the exercise of rights 

conferred by the EU legal order (principle of effectiveness)’.152 Another component of the 

principle of effectiveness is its relationship to the objective pursued and the principle of 

proportionality. The CJEU has established that provisions in national law that frustrate or impede 

the application EU law must be examined by national courts to ensure the full effectiveness of EU 

law and that EU law is ‘achieving an outcome consistent with the objective pursued by it.’153 Thus, 

a right is effective where the objective of that right can be attained. Also relevant is the principle 

of proportionality through the use of the phrase ‘excessively difficult’. Defining what constitutes 

excessive necessarily requires an assessment of the objective pursued and whether any limitations 

on the right are proportional to this objective.154 

In applying the principle of effectiveness to Article 15 RCD, limits on access to the right 

to work introduced on a national level must be such that they do not ‘render impossible in practice 

or excessively difficult the exercise’ of labour market access and are proportional to the objective 

pursued by the Directive. Recalling recital 23 of the RCD, Member States are required to lay down 

clear rules on labour market access so as ‘to promote the self-sufficiency of applicants and to limit 

                                                      
150 Paras 23-25, Case C-68/88, Commission v Greece EU:C:1989:339. 
151 Case 33-76 Rewe-Zentralfinanz eG and Rewe-Zentral AG v Landwirtschaftskammer für das Saarland EU:C:1976:188. Case 199/82, 
Amministrazione delle Finanze dello Stato v SpA San Giorgio EU:C:1983:318 para 14. 
152 Case C-429/15 Evelyn Danqua  v  Minister for Justice and Equality, Ireland, Attorney General EU:C:2016:789. As also referenced in: Opinion 

of AG de la Tour, Joined Cases C-322/19 and C-385/19 KS, MHK v The International Protection Appeals Tribunal, the Minister for Justice and 
Equality, Ireland and the Attorney General R.A.T., D.S.  v  The Minister for Justice and Equality, ECLI:EU:C:2020:642. 
153 para 34, Case C-505/14 Klausner Holz Niedersachsen GmbH v Land Nordrhein-Westfalen EU:C:2015:742. 
154 Opinion of AG Kokott, Case C‑73/16 Peter Puškár v Finančné riaditeľstvo Slovenskej republiky,  Kriminálny úrad finančnej správy Request 
for a preliminary ruling from the Najvyšší súd Slovenskej republiky EU:C:2017:725. 
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wide discrepancies between Member States.’155 The effective implementation of EU law in the 

context of providing labour market access could be hindered by requirements and obstacles 

introduced by Member States that affect these two aims.156 

A complementary understanding of how effective access to the labour market is found in 

the official translations of the phrase ‘effective access to the labour market’ in Article 15 RCD. 

While in French the phrase maintains the same meaning, ‘un accès effectif à ce marché’, in Italian 

it becomes ‘senza limitare indebitamente tale accesso’, translated as ‘without unduly limiting 

access’, and in Greek it is ‘ουσιαστική πρόσβαση στην αγορά εργασίας’, which translates as 

providing ‘substantial access to the labour market’. These variations, read in light of the above on 

effective application of EU law and travaux preparatoires detailed in Section 2, indicate that 

access to the labour market relates to the removal of hindrances that are not based on objective 

reasons that may impact access in practice.  

Thus, in assessing the cases of Ireland and Sweden, as well as by extension other Member 

States, the various restrictions must be assessed to ensure that they do not render impossible in 

practice or excessively difficult the exercise of the right to work. In the case of Ireland, the example 

of the prohibition on accessing driving licences for asylum applicants who are resident in rural 

locations with limited access to public transport can be seen as making the exercise of the right to 

work ‘excessively difficult’ for those applicants, and not proportionate to the objective pursued. 

The principle of effectiveness underpins the meaning of ‘effective access to the labour market’ as 

provided by Article 15(2) of the RCD and is thus an essential tool in assessing the factors that 

affect access to or the exercise of the right to work. 

                                                      
155 Recital 23, Directive 2013/33/EU. 
156 Para 26, Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise EU:C:2002:435. 
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6.2 Fundamental Rights 

The protection of fundamental rights underpins the RCD. As set out in recital 35, the Directive 

‘respects the fundamental rights and observes the principles recognised in particular by the Charter 

of Fundamental Rights of the European Union. In particular, this Directive seeks to ensure full 

respect for human dignity and to promote the application of Articles 1, 4, 6, 7, 18, 21, 24 and 47 

of the Charter and has to be implemented accordingly.’157 The Charter of Fundamental Rights of 

the EU (CFREU) protects a number of social and economic rights as fundamental rights, including 

education, healthcare and employment.  

Important in the context of the right to work, Article 15 CFREU enshrines the ‘freedom to 

choose an occupation and right to engage in work’.158 Article 15 (1) states that ‘Everyone has the 

right to engage in work and to pursue a freely chosen or accepted occupation.’159 The phrasing of 

this provision indicates that it is not limited to Union citizens. This is supported by the specificity 

of the other provisions of Article 15. Indeed, Article 15 (2) specifies applicability to Union citizens, 

stating ‘Every citizen of the Union has the freedom to seek employment, to work, to exercise the 

right of establishment and to provide services in any Member State’.160 This is followed by Article 

15 (3), which pertains to third-country nationals ‘who are authorized to work in the territories of 

the Member States’ and ‘are entitled to working conditions equivalent to those of citizens of the 

Union.’161 Thus, asylum applicants can be understood to fall within the scope of Article 15 (1) 

CFREU on the ‘right to engage in work and to pursue a freely chosen or accepted occupation’. 

                                                      
157 Recital 35, Directive 2013/33/EU.  
158 Article 15, Charter of Fundamental Rights of the European Union [2012] OJ C 326. 
159 Article 15 (1), Charter of Fundamental Rights of the European Union [2012] OJ C 326. . 
160 Article 15 (2), Charter of Fundamental Rights of the European Union [2012] OJ C 326.. 
161 Article 15 (3), Charter of Fundamental Rights of the European Union [2012] OJ C 326.. 
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Importantly, this latter limb of Article 15 (1) would further indicate that difficulties with skills 

recognition or sectoral limitations may be in contravention of this right.  

Nonetheless, the right to engage in work under Article 15 (1) CFREU can be permissibly 

subject to limits by Member States, pursuant to Article 52 CFREU and subject to the principle of 

proportionality.162 Any limitations on an asylum applicant’s rights under Article 15 (1) CFREU 

must be subject to a proportionality test to ensure that any exclusion is proportional to the 

aforementioned objective of the RCD of the ‘self-sufficiency’ of asylum applicants. 

Secondly, Article 1 CFREU on human dignity, which is explicitly referenced in recital 35 

of the RCD, is of relevance.163 Conceiving of work as part of human dignity was advanced in the 

N.H.V. v. the Minister for Justice and Equality case in the Supreme Court of Ireland, where, with 

reference to the Irish Constitution, the judge held that ‘work is connected to the dignity and 

freedom of the individual’.164 A similar argument was developed by Advocate General de la Tour 

in his ‘teleological’ reading of the right to work for applicants with pending Dublin transfers.165 

Referring to Cimade and GISTI,166 Advocate General De la Tour states that work contributes to 

the ‘preservation’ of an applicant’s dignity, ‘since the income from that employment enables him 

or her not only to provide for his or her own needs, but also to obtain housing outside the reception 

facilities in which he or she can, where necessary, accommodate his or her family.’167 This view 

was upheld in the CJEU judgment.168 As well as the right to engage in work under Article 15 

                                                      
162 Article 52, Charter of Fundamental Rights of the European Union [2012] OJ C 326.. 
163 Article 1, Charter of Fundamental Rights of the European Union [2012] OJ C 326 2013; Recital 35, Directive 2013/33/EU. 
164 NHV v the Minister for Justice and Equality [2017] IESC 35. 
165 Opinion of AG de la Tour, Joined Cases C-322/19 and C-385/19, KS, MHK v The International Protection Appeals Tribunal, the Minister for 
Justice and Equality, Ireland and the Attorney General Ms R.A.T.,  Mr D.S.  v  The Minister for Justice and Equality, ECLI:EU:C:2020:642. 
166 Case C-179/11, Cimade, GISTI v. Ministre de l’Intérieur, de l’Outre-mer, des Collectivités territoriales et de l’Immigration, EU:C:2012:594.  
167 Paras 83-85, Opinion of AG de la Tour, Joined Cases C-322/19 and C-385/19, KS, MHK v The International Protection Appeals Tribunal, the 
Minister for Justice and Equality, Ireland and the Attorney General Ms R.A.T.,  Mr D.S.  v  The Minister for Justice and Equality 

ECLI:EU:C:2020:642. 
168 para 69, Joined cases C-322/19 and C-385/19, KS and MHK v International Protection Appeals Tribunal, the Minister for Justice and Equality 
and the Advocate General and RAT and DS v Minister for Justice and Equality, ECLI:EU:C:2021:11.  
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CFREU, the inviolable right to human dignity is relevant in fundamental rights protections for the 

right to work.  

Thirdly, under Article 53 CFREU, nothing in the CFREU ‘shall be interpreted as restricting 

or adversely affecting human rights and fundamental freedoms as recognized, in their respective 

fields of application, by Union law and international law and by international agreements to which 

the Union, the Community or all the Member States are party, including the European Convention 

for the Protection of Human Rights and Fundamental Freedoms, and by the Member States’ 

constitutions.’ 169  It is therefore important to turn to provisions of human rights law instruments, 

which, through Article 53 CFREU, can underpin the right to work. 

Article 23 of the Universal Declaration of Human Rights (UDHR) provides that ‘everyone 

has the right to work, to free choice of employment, to just and favourable conditions of work and 

to protection against unemployment.’170 This provision is expressed in Articles 6 and 7 of the 

International Covenant on Economic, Social and Cultural Rights (ICESCR).171 Article 6 ICESCR 

provides for a right to work, including a right to ‘the opportunity to gain his living by work which 

he freely chooses or accepts’, and Article 7 provides for just and favourable working conditions.172 

Article 6 was elaborated upon in General Comment No. 18, where the UN Committee on 

Economic, Social and Cultural Rights described Article 6 as an affirmation of ‘the obligation of 

States Parties to assure individuals their right to freely chosen or accepted work’, and, moreover, 

‘essential for realizing other human rights and forms an inseparable and inherent part of human 

dignity’.173 Costello and O’Cinnéide describe how the provisions of the ICESCR are at times 

                                                      
169 Article 53, Charter of Fundamental Rights of the European Union [2012] OJ C 326.  
170 Article 23, Universal Declaration on Human Rights, 1948. 
171 International Covenant on Economic, Social and Cultural Rights, 1966. 
172 Articles 6 and 7, International Covenant on Economic, Social and Cultural Rights, 1966.  
173 UN Committee on Economic, Social and Cultural Rights, General Comment No. 18, E/C.12/GC/18. 
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wrongly written off as ‘soft’, and should instead be understood as ‘minimum core’ rights, which 

generate state obligations.174 

Another source of rights is the European Social Charter (ESC), which establishes a right to 

work under Article 1 ESC as well as positive obligations of States as regards just and safe working 

conditions.175 While the personal scope of the ESC is more limited than other human rights 

instruments with application only to non-nationals of States party to the ESC, the Appendix to the 

ESC stipulates that refugees as defined under the Refugee Convention fall within the scope of the 

ESC,176 and legally resident third-country nationals must be afforded ‘treatment as favourable as 

possible, and in any case not less favourable than under the obligations accepted by the Party under 

the said convention and under any other existing international instruments applicable to those 

refugees.’177 Importantly, the preamble of the CFREU references the ESC and sets out to affirm 

the rights provided therein.178  

The European Convention on Human Rights (ECHR) may not explicitly provide for a right 

to work, but in jurisprudence from the European Court of Human Rights (ECtHR), it can be seen 

to some extent to have brought in protections on a right to work.179 Moreover, as argued by 

Costello and O’Cinnéide, the concept of vulnerability and with it Article 3 ECHR on the 

prohibition on torture and inhuman or degrading treatment or punishment, and Article 4 ECHR on 

the prohibition on slavery, servitude and forced labour, also create positive obligations for states. 

                                                      
174 Costello C., and O’Cinnéide C.,2021. The Right to Work of Asylum Seekers and Refugees. ASILE Working Paper, Deliverable No.4.1. 
175 Costello C., and O’Cinnéide C.,2021. The Right to Work of Asylum Seekers and Refugees. ASILE Working Paper, Deliverable No.4.1. See 
also: O’Cinnéide (2015). ‘The Right to Work in International Human Rights Law, in The Right to Work: Legal and Philosophical Perspectives, 

Mantouvalou (ed), Hart 
176 Refugee status under the Refugee Convention is declaratory and as such, asylum applicants fall under this definition. See also:  
177 Appendix, European Social Charter, 1961.  
178 Charter of Fundamental Rights of the European Union [2012] OJ C 326 
179 Mantouvalou, V. 2014. ‘The Protection of the Right to Work through the European Convention on Human Rights. Cambridge Yearbook of 
European Legal Studies 16 p. 313. 



   

 

 31 

Furthermore, Article 14 ECHR protects against discrimination and thus may have application in 

the differential treatment of migrant workers.180  

Lastly, the Refugee Convention of 1951 and the 1967 Protocol encourages signatory states 

to grant refugees favourable treatment as regards labour market access, and to permit employment 

no later than after three years of residence in the host state, or immediately if the refugee is married 

to a citizen or has children who are citizens.181 Thus, while asylum applicants access to certain 

qualifying conditions under the Refugee Convention remains an area of discussion,182 the three 

year time limit means that applicants cannot be ad infinitum deprived of access to the labour 

market.  

Taken together, the CFREU and the human rights instruments described establish state 

obligations to ensure an accessible right to work. Discrepancies have been highlighted by scholars 

in the provision of a right to work under not only between human rights instruments (seen perhaps 

most clearly in the provisions of the Refugee Convention), but also between  human rights law 

instruments and Article 15 RCD.183 To this end, Slingenberg argues for an “integrative approach” 

to be applied between EU law and these instruments in order to develop a “coherent and 

comprehensive framework” on access to the labour market for asylum applicants and refugees in 

the EU.184 Human rights law not only strengthens a right to work, but may also create positive 

obligations on states, and is relevant in ensuring protections for workers. 

                                                      
180 Costello C., and O’Cinnéide C.,2021. The Right to Work of Asylum Seekers and Refugees. ASILE Working Paper, Deliverable No.4.1. 
181 Convention relating to the Status of Refugees (with schedule) Arts 17 - 19; The Universal Declaration of Human Rights 1948 (Resolution 217 

A) Art 23; International Covenant on Economic, Social and Cultural Rights (ICESCR) Art 6. 
182 Slingenberg, CH., 2015. Asylum seekers' access to employment: tensions with human rights obligations in the recast of the directive on 

reception conditions for asylum seekers in The Common European Asylum System and human rights: enhancing protection in times of 

emergencies, C. Matera, A. Taylor (eds.)  CLEER T.M.C. Asser Institute, The Hague 
183 Ibid.; Costello C., and O’Cinnéide C.,2021. The Right to Work of Asylum Seekers and Refugees. ASILE Working Paper, Deliverable No.4.1. 
184 CH Slingenberg. 2015. ‘Asylum seekers' access to employment: tensions with human rights obligations in the recast of the direcive on 

reception conditions for asylum seekers’ in C. Matera, A. Taylor (eds.) The Common European Asylum System and human rights: enhancing 
protection in times of emergencies, CLEER T.M.C. Asser Institute, The Hague 
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6.3 Non-Discrimination Law  

At the core of many of the barriers faced by asylum applicants is discrimination on account of their 

specific socio-legal status. This socio-legal status can be characterised by the synergies of race, 

nationality, immigration status, among other categories.185 Non-discrimination law, however, has 

been largely ineffective in protecting this socio-legal status. This is due to inconsistencies and 

limitations on an EU level, as well as in its application on a national level. In this subsection, two 

cases from the Irish Workplace Relations Commission (WRC) are explored to show how such 

inconsistencies can play out on a national level, followed by an overview of relevant primary and 

secondary EU law and related case law.  

In Ireland, asylum applicants’ access to driving licences has arisen as a barrier to exercising 

the right to work and was challenged in two cases in the WRC. The first case, from November 

2019, concerned an applicant from Pakistan who had applied for asylum in June 2015.186 He 

obtained a self-employment permit in March 2018 and commenced work delivering food by bike. 

The applicant subsequently applied for a Learner Permit to continue with his work by car. 

However, his application was refused due to a failure to evidence his ‘normal residency’ in the 

State pursuant to the Road Traffic (Licensing of Drivers) Regulations 2006.187 The second case, 

from January 2020, concerned an applicant employed as a domestic worker in Dublin who 

commuted daily from a rural Direct Provision centre.188 The applicant sought to obtain a driving 

licence due to the high cost of public transport and her employers had offered to provide her with 

                                                      
185 Including grounds for seeking protection e.g. gender or disability.  
186 An Asylum Seeker v A Government Agency, [2019] Workplace Relations Commission, Ireland ADJ-00017832.  
187 Ibid. 
188 An Asylum Seeker v A Statutory Body [2020] Workplace Relations Commission, Ireland ADJ-00020743. 
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a car. This permit application was also refused on the ground that the applicant was not ‘normally 

resident’ in the State. 189   

In the first case, the WRC found that direct discrimination had not occurred because the 

status of ‘asylum applicant’ is ‘not one of the protected grounds under the Equal Status Acts.’190 

However, it held that the ‘normal residency’ requirement amounted to indirect discrimination. 

Dismissing the government agency’s defence under section 14 (1) (aa) of the Equal Status Acts, 

which exempts public offices with regard to actions that discriminate on the ground of nationality 

or in relation to non-nationals,191 the Adjudication Officer held that the documentation requested 

of the applicant was impossible to obtain and the applicant had otherwise proven their identity 

‘beyond any degree of doubt’.192 In reaching this conclusion, the Adjudication Officer relied on 

EU law. However, they did not use the main EU instrument for racial discrimination, the Race 

Equality Directive 2000/43/EC,193 but instead turned to the Equal Treatment Directive 2006/54/EC 

concerning gender equality.  

The ruling on the second case presents a different legal reasoning to that of the first case. 

In this case, the Adjudication Officer held that the ground of race under the Equal Status Acts 

2000-2018, which includes nationality, was applicable as the applicant was an ‘Indian National 

seeking International Protection’ and was identified by her nationality.194 The Adjudication Officer 

refers to CJEU case law on the Race Equality Directive 2000/43/EC, including Kamberaj, 

concerning long-term residency and access to social assistance.195 However, crucially, in 

                                                      
189 Ibid. 
190 An Asylum Seeker v A Government Agency, [2019] Workplace Relations Commission, Ireland ADJ-00017832. 
191 For more on the relationship between national law and EU law on discrimination and the exclusionary clause of Section 14 (1): Walsh, J. 2019. 

The Primacy of National Law over EU Law? The Application of the Irish Equal Status Act. European Equality Law Review 2/2019, pp 35-48. 
192 ibid. 
193 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic 

origin. 
194 ibid. 
195 Case C-571/10, Servet Kamberaj v Istituto per l’Edilizia Sociale della Provincia autonoma di Bolzano (IPES) and Others, EU:C:2012:233. 
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Kamberaj, the CJEU explicitly held that the Race Equality Directive precludes discrimination on 

the grounds of nationality or legal status as a third-country national and was therefore not 

applicable. Yet, the Adjudication Officer combines their reading of Kamberaj with the fact that 

nationality is an included ground under the Equal Status Acts 2000-2018 to find that indirect 

discrimination had occurred.196 Relying on a combination of CJEU case law on gender and race 

discrimination,197 the Adjudication Officer held that the respondent had failed to demonstrate that 

the residency requirement was ‘objectively justified by a legitimate aim and that means of 

achieving that aim were appropriate and necessary.’198  

Although in both WRC cases the respective Adjudication Officers held that indirect 

discrimination had occurred, the legal reasoning differs. The cases epitomise the difficulties faced 

by courts in cases on nationality and immigration status. The Road Safety Authority appealed the 

second case and the Dublin Circuit Court overturned the WRC ruling.199 It found that while asylum 

applicants have rights in the State, they are not equal to those of citizens or third-country national 

residents and cannot be extended to the Road Traffic Regulations; this was later upheld in the High 

Court.200 The difficulties in applying non-discrimination law to barriers on access to the right to 

work on a national level are indicative of the broader limitations of EU non-discrimination law.  

6.3.1.   Primary EU Law on Non-Discrimination  

                                                      
196 Ibid, Paras 49-50. 
197 Case C-83/14, CHEZ Razpredelenie Bulgaria AD  v  Komisia za zashtita ot diskriminatsia [2015] EU:C:2015:480; Case 170/84, Bilka - Kaufhaus 
GmbH v Karin Weber von Hartz [1986] EU:C:1986:204. The officer also referred to the case of CHEZ, concerning an electricity company in 

Bulgaria that placed electrical meters at a higher height than normal in a majority Roma neighbourhood. The company defended this action ‘on 

account of a vast number of unlawful connections and of cases of damage and meter tampering’. The CJEU held that this less favourable treatment 
was tantamount to indirect discrimination, as defined under the Race Equality Directive 2000/43, and that the aim of the company was not legitimate 

or proportionate to the discrimination. The Adjudication Officer in saw similarities between the justification of theft and tampering used by the 

electricity company and the respondent’s statement that refusing to grant a driving licence was justified as doing so would compromise the principle 
of Mutual Recognition. 
198 An Asylum Seeker v A Statutory Body [2020] Workplace Relations Commission, Ireland ADJ-00020743. 
199 Road Safety Authority v AB [2020] Dublin Circuit Court, 2020/001550.  
200 para 51, ibid. 
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Primary EU law on discrimination is found in Articles 18 and 19 of the TFEU and Article 21 

CFREU. While the non-discrimination protections have largely been interpreted to pertain only to 

EU citizens,201 or explicitly preclude third-country nationality as a protected ground,202 Article 

21(1) CFREU could provide for a broader protection against discrimination. Indeed, Article 21(1) 

covers discrimination on ‘any ground such as sex, race, colour, ethnic or social origin, genetic 

features, language, religion or belief, political or any other opinion, membership of a national 

minority, property, birth, disability, age or sexual orientation shall be prohibited’.203 The use of 

the phrase ‘such as’, may be indicative of its broader potential application to include discrimination 

on the grounds of third-country nationality or immigration status. Moreover, according to 

Kilpatrick, the ‘juxtaposition of racial and nationality discrimination, could open up a new textual 

space for relating more closely to discrimination on these two grounds’.204 Yet, despite such 

potentialities and the explicit reference to Article 21 in the legislation of CEAS,205 the CJEU rarely 

examines the article in asylum-related cases.   

In one of the few of such cases, Alo and Osso, Advocate General Cruz Villalón addressed 

discrimination on the grounds of immigration status.206 The case concerned two Syrian nationals 

who were granted subsidiary protection in Germany. The applicants were issued with residence 

permits which required them to stay in a specific part of Germany for reasons relating to social 

                                                      
201 Muir, E. 2011. Enhancing the Protection of Third-Country Nationals against Discrimination: Putting EU Anti-Discrimination Law to the Test. 
Maastricht Journal of European and Comparative Law 18(1-2), pp. 136-156; Ellis E. and Watson, P. (2012). EU Anti-Discrimination Law, Oxford 

University Press, Oxford, UK; Joined Cases C‑22/08 and C‑23/08 Athanasios Vatsouras,  Josif Koupatantze v  Arbeitsgemeinschaft (ARGE) 

Nürnberg 900 EU:C:2009:344. 
202 Muir, E. 2011. Enhancing the Protection of Third-Country Nationals against Discrimination: Putting EU Anti-Discrimination Law to the Test. 

Maastricht Journal of European and Comparative Law 18(1-2), pp. 136-156; Ellis E. and Watson, P. (2012). EU Anti-Discrimination Law, Oxford 

University Press, Oxford, UK. 
203 Article 21, Charter of Fundamental Rights of the European Union [2012] OJ C 326. 
204 Kilpatrick, C., 2014. Article 21 – Non-Discrimination, in The EU Charter of Fundamental Rights, Peers, S., Hervey, T., Kenner, J., Ward, A. 

(Eds.), Hart Publishing, Oxford, UK.   
205 Recital 60, Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and 

withdrawing international protection. Rectial 16, Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on 

standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for 
refugees or for persons eligible for subsidiary protection, and for the content of the protection granted. Recital 35, Directive 2013/33/EU; The 

Dublin Regulation and the Eurodac Directive do not, however, refer to Article 21 . 
206 Opinion of AG Cruz Villalón, Joined cases C-443/14 and C-444/14 Kreis Warendorf v Ibrahim Alo and Amira Osso v Region of Hannover, 
EU:C:2016:127.  
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security payments. Under the Qualification Directive, beneficiaries of international protection, 

including subsidiary protection holders, have a right to freedom of movement in the Member State 

subject to the same conditions as other third-country national residents.207 In Germany, however, 

with the abovementioned restriction, holders of refugee status were not subject to the same 

conditions as holders of subsidiary protection.  

In assessing the case, AG Cruz Villalón makes explicit reference to Article 21 CFREU, 

identifying the difference in treatment between refugees and subsidiary protection holders as one 

that is ‘only based on the difference in legal status.’208 In exploring whether this difference in 

treatment can be viewed as discrimination, AG Cruz Villalón opines that ‘whilst Article 21 

CFREU does not refer to this ground among those expressly given as examples (‘such as’) of 

prohibited grounds, it is clear that the list contained in that provision is not exhaustive.’ In addition, 

he held that the ‘fact that immigration status is recognised as a prohibited ground of discrimination 

is apparent when Article 21 CFREU is interpreted in conformity with Article 14 ECHR, which is 

essential given that the two provisions are the same.’209AG Cruz Villalón recommends that the 

Court answer that differences in treatment, including in the imposition of restrictions on freedom 

of movement, can only occur if based on ‘an objective and reasonable criterion’ and is 

‘proportionate to the aim pursued by the treatment concerned’.210 Discrimination on the grounds 

of immigration status, in other words, should be assessed in the same manner as other 

discriminatory grounds.  

                                                      
207 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country 

nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary 

protection, and for the content of the protection granted Art 33. 
208 para 73, Opinion of AG Cruz Villalón, Joined cases C-443/14 and C-444/14 Kreis Warendorf v Ibrahim Alo and Amira Osso v Region of 

Hannover, EU:C:2016:127. 
209 Ibid, para 75. 
210 Ibid, para 81. 
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However, the judgment of the Court in Alo & Osso arrived at very similar set of answers 

and crucially, the Court did not refer to non-discrimination, Article 21 CFREU, or immigration 

status as a discriminatory ground. Instead, the Court limited its assessment to a ‘comparable 

situation’ test to examine whether the situation of holders of subsidiary protection was comparable 

to that of refugees and other third-country national residents.211 It held that conditions on the 

freedom of movement of subsidiary protection holders would only be permitted insofar as it can 

be found that their situation is not objectively comparable to refugees or other third-country 

nationals.212 Despite the similar consequences for the case at hand, the final judgment was more 

restrictive than the Advocate General’s proposed ruling. Indeed, by using a ‘comparative situation’ 

test as opposed to Article 21 CFREU, the Court separates asylum law from non-discrimination 

law. As a result, a more limited and narrow conception of non-discrimination is used and the 

concept of immigration status as a protected ground is not addressed.  

Under primary EU law, and particularly Article 21 CFREU, there is textual space for the 

inclusion of other grounds of discrimination than those stipulated, including third-country 

nationality and immigration status. In a number of cases, the ECtHR has held that discrimination 

on the grounds of third-country nationality must be sufficiently justified.213 The CJEU, however, 

has not developed such an expansionary understanding of discriminatory grounds and in cases on 

discrimination in the ambit of asylum it has kept asylum and non-discrimination law distinct.   

6.3.2.   Secondary EU Law: Race Equality Directive and Framework Equality Directive 

                                                      
211 Ibid, paras 57-64. 
212 Ibid, para 65. 
213 Dhabhi v Italy, 8 April 2014 (17120/09); Brouwer, E., and de Vries, K., 2015. Third-country nationals and discrimination on the ground of 

nationality: article 18 TFEU in the context of article 14 ECHR and EU migration law: time for a new approach, in Equality and human rights: 
nothing but trouble?, Van den Brink, M., Burri, S., and Goldschmidt, J. (Eds.), pp. 123-146. 
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In 2000, two Directives were introduced concerning discrimination, the Race Equality Directive 

2000/43/EC (RED) and the Framework Equality Directive 2000/78/EC (FED).214 The RED 

concerns discrimination on the grounds of racial or ethnic origin, and the FED concerns 

discrimination on the grounds of religion or belief, disability, age or sexual orientation, specifically 

in employment. Discrimination on the grounds of third-country nationality or immigration status 

are precluded under Article 3(2) of both Directives, which respectively state ‘differences of 

treatment based on nationality and is without prejudice to provisions governing the entry and 

residence of third-country nationals and their access to employment and occupation’ or ‘any 

treatment which arises from the legal status of the third-country nationals and stateless persons 

concerned’.215 

For asylum applicants, the RED is the more relevant of the two Directives, not only due to 

the links between race, nationality and immigration status, but also because its scope is more 

expansive and goes beyond the employment sector. Nonetheless, racial discrimination has only 

been substantively addressed in a handful of cases in the CJEU since 2000.216 This is in part due 

to the lack of referrals on race discrimination cases, but is also due to the failure of the CJEU to 

clarify key provisions when it had the opportunity to.217 Early assessments of the RED highlighted 

how non-discrimination developed from the simultaneous emergence of the principle of non-

discrimination and the consolidation of the concept of EU citizenship, which has the ultimate effect 

of excluding non-EU citizens.218 With the defining of citizenship as a key tenet of sovereignty, the 

                                                      
214 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic 

origin; Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation 
2000 (OJ L 303) 16. 
215 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic 

origin Art 3(2). 
216 Miller, J., 2020. Equality Law in Europe: A New Generation CJEU Database, European University Institute.  
217 Atrey, S. 2018. Race Discrimination in EU Law after Jyske Finans. Common Market Law Review 55(2), pp. 625-641. 
218 Chalmers, D., 2001. Mistakes of the Good European?, in Discrimination and Human Rights: The Case of Racism, Fredman, S. (Ed.), Oxford 
University Press, Oxford, UK. 
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issue of discrimination on the grounds of third-country nationality or immigration status has 

largely left to Member States. As a result, the CJEU has struggled to deal with such cases when 

they are referred, causing not only inconsistencies in its own case law, but also at a national level 

in the transposition of the RED.  

The ambivalence of the Court on discrimination for third-country nationals becomes clear 

in analyses of its case law. In Kamberaj, concerning an Albanian national with a Long Term 

Residence permission in Italy and access to housing benefit, the Court deemed the questions 

concerning discrimination under RED inadmissible due to the exclusion of third-country nationals 

in Article 3(2).219 The Court also did not assess the case under Article 21 CFREU. Instead, it 

focused on the specific provisions of the Long Term Residence Directive 2003/109/EC to find that 

third-country national long-term residents should be treated in a manner equal to EU citizens as 

regards social security benefits.  

In other cases concerning race and ethnicity, the Court has applied a restrictive 

understanding of these two discriminatory grounds and has also produced incoherence as regards 

the definition of an ‘ethnic group’. In the case of Jyske Finans, regarding discrimination on the 

grounds of place of birth, the CJEU focused its analysis on ‘ethnicity’ and did not consider the 

ground of race. 220 It held that ethnicity is not necessarily based on the place of birth and therefore 

found that no direct discrimination had occurred. With regard to indirect discrimination, it held 

that this had also not occurred because no particular ethnic group was targeted by the additional 

identity requirement.221 Thus, the definition of indirect discrimination under the RED as putting 

‘persons of a racial or ethnic origin at a particular disadvantage’ was interpreted as requiring a 

                                                      
219 Case C-571/10, Servet Kamberaj v Istituto per l’Edilizia Sociale della Provincia autonoma di Bolzano (IPES) and Others, EU:C:2012:23.  
220 Case C‑668/15, Jyske Finans A/S  v  Ligebehandlingsnævnet, acting on behalf of Ismar Huskic, EU:C:2017:278. 
221 Ibid, para 36. 



   

 

 40 

particular ethnic group be targeted. As highlighted by Atrey, the Court was not required to define 

‘the “Other”, but ‘the particular disadvantage of being treated or affected as the “Other”. 

Understood conceptually, place of birth stands in for such ‘Otherisation’ as a form of racism or 

racial discrimination.’222 The ruling in Jyske Finans marks a step backwards when viewed 

alongside the older case of Feryn, where the CJEU found that the explicit reference to ‘immigrants’ 

as a category from which a firm did not want to recruit, to be discrimination on the grounds of 

racial or ethnic origin.223 In other words, a ‘particular’ ethnic or racial group did not have to be 

targeted, instead, the targeting of ‘immigrants’ was sufficient. The different legal reasoning 

developed in Feryn and Jyske Finans not only shows inconsistency but a broader difficulty in the 

CJEU with understandings of race and ethnicity, and how ethnicity and race relate to nationality. 

This inconsistency is compounded by the differences in transposition of discrimination legislation 

at a national level.224  

While non-discrimination law is helpful in conceptualising the barriers faced by asylum 

applicants, the practical use of non-discrimination law as an avenue remains inadequate. The 

distinct socio-legal status of asylum applicants would be better understood through the lens of 

intersectional discrimination, which allows for an understanding of the co-constitutive nature of 

immigration status, nationality, race and ethnicity.225 For asylum applicants, and other third-

country nationals in the EU, nationality and immigration status can be deeply intertwined with 

race and the separation of these identities is problematic, not least due to their co-constitutive 

nature.226 The concept of ‘multiple discrimination’ has arisen in a select few cases, but the Court 

                                                      
222 Atrey, S. 2018. Race Discrimination in EU Law after Jyske Finans. Common Market Law Review 55(2), pp. 625-641. 
223 Case C‑54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding  v  Firma Feryn NV, ECR I 5817. 
224 In Ireland, as highlighted in previous section, nationality is included within the ground of ‘race’, whereas Sweden has eliminated reference to 

race in the Discrimination Act 2009.  
225 Combahee River Collective, 1977. The Combahee River Collective Statement; Crenshaw, K., 1991. Mapping the Margins: Intersectionality, 

Identity Politics, and Violence against Women of Color. Stanford Law Review 43(6), pp. 1241-1299.  
226 Solanke, I., (2016). Discrimination as Stigma: A Theory of Anti-Discrimination Law. Hart Publishing, Oxford, UK. Solanke calls for a 
conceptualisation of intersectional discrimination that recognises the social structures that produce ‘stigmatization’.  
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has failed to address the synergies between different grounds.227 In sum, while understandings of 

discrimination as intersectional would better encompass the socio-legal status of an asylum 

applicant, it remains underdeveloped within EU non-discrimination law. The principle of 

effectiveness and fundamental rights provide useful avenues to securing the right to work, but non-

discrimination law, in its current form, is a more limited avenue.   

7. Conclusion 

In April and May 2020, in the face of sudden labour shortages due to the Covid-19 pandemic, 

countries such as Germany and Finland temporarily permitted asylum applicants to take up 

employment. Previous restrictions, such as waiting periods, were lifted and work was actively 

encouraged.228 Overnight, asylum applicants transformed into essential workers. These sudden 

policy changes raise questions as to the purpose of restrictions on labour market access for asylum 

applicants and the socio-legal categorisations of types of workers.  

The RCD has been transposed with great variation in Member States. In seeking to 

elucidate this variation, this article examined the cases of Ireland and Sweden and presented the 

assemblage of barriers that affect both access to and the exercise of the right to work for asylum 

applicants. Although somewhat different in character, these barriers have the same effect of 

limiting the right to work and produce a specific socio-legal status for asylum applicant workers. 

The article explored how the right to work can be better secured through three EU law avenues: 

the principle of effectiveness, fundamental rights and non-discrimination law. While the first two 

avenues may assist in better securing a right to work, the third avenue of non-discrimination law 

                                                      
227 Solanke, I., 2009. Putting Race and Gender Together: A New Approach To Intersectionality. The Modern Law Review 72(5), pp. 723-749; 

Xenidis, R., 2018. Multiple Discrimination in EU Anti-Discrimination Law Towards Redressing Complex Inequality?, in EU anti-discrimination 

law beyond gender. Belavusau, U., and Henrard, K., Hart Publishing, Oxford, UK. 
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is limited. Discrimination lays at the core of many of the barriers mapped out in the case studies, 

yet, in practice, the exclusion of third-country nationality and immigration status from the 

protected grounds and the lack on non-discrimination law in asylum-related case law in the CJEU, 

limits its utility. The co-constitutive nature of race, nationality and immigration status means that 

adequate protection under non-discrimination law necessitates intersectional understandings of 

discrimination.  

In the proposed Reception Conditions Directive from 2016, provisions for labour market 

access will likely reduce the waiting period to 6 months and introduce language classes from the 

start of the asylum procedure.229 Nonetheless, the same concerns with the ineffectiveness of the 

right to work in Member States apply. Beyond the reduction of waiting periods, a series of other 

requirements and obstacles need to be addressed in order to make the right to work an effective 

one in practice. More broadly, asylum applicants should be understood beyond humanitarian 

framings, as workers and individuals with socio-economic rights that must be made effective in 

practice.   

                                                      
229 LIBE Committee (2018). Press Release: Reception Conditions for Asylum-Seekers Agreed between MEPs and Council. European Parliament 
20180614IPR05803. 


