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 Does Illiberal Democracy Exist ?   

   G Á BOR   HALMAI   *   

  Modern liberalism has become obsolete 

 Vladimir Putin  

   I. ILLIBERAL THEORIES  

 ILLIBERALISM CAN BE understood as a critical reaction to liberalism. The subjects 
of illiberal criticism are both liberal theories and liberal societies. As Stephen 
Holmes argues, illiberals or anti-liberals are unwilling to examine liberal theories 

and liberal societies separately, because they assume that liberal societies perfectly 
embody liberal ideas, therefore the failing of liberal societies follows directly from the 
inadequacy of liberal principles. 1  This chapter will discuss the current state of play 
of both illiberal theories and illiberal societies in East Central Europe. 

 Illiberal critics of liberalism also portray and demonise liberalism as a single 
coherent phenomenon. However, conservative liberals have little in common with 
social democratic ones, nor neo-liberals with classical ones. 2  As Ralf Dahrendorf has 
rightly pointed out, Friedrich von Hayek and Karl Popper may well both be seen as 
liberal thinkers, but their views are quite different from each other. 3  

 While discussing illiberalism the focus of this chapter will be institutional. From 
this perspective the main object of illiberal critique is liberal democracy, which in 
my view is not merely a limit on the public power of the majority, but also presup-
poses rule of law, checks and balances, and guaranteed fundamental rights. This 
means that there is no democracy without liberalism, and there also cannot be liberal 
rights without democracy. 4  In this respect, there is no such a thing as an  ‘ illiberal or 
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thing as nonliberal democracy, or non-democratic liberalism. See       J   Kis   ,  ‘  Demokr á ci á b ó l autokr á ci á ba. A 
rendszertipol ó gia  é s az  á tmenet dinamik á ja  ’  [ From Democracy to Autocracy. The System-typology and 
the Dynamics of the Transition ] ( 2019 )  1      Politikatudom á nyi Szemle    45 – 74   .  Those critics, which argue that 
liberalism as a 300-year-old concept predates liberal democracy, forget that not only democracy but also 
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Authoritarianism and Constitutionalism  ’  ( 2019 )  20 ( 3 )     German Law Journal    .   
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totalitarian political systems. See      JJ   Linz   ,   Totalitarian and Authoritarian Regimes   ( Lynne Rienner ,  2000 ) .  
Writing about Franco ’ s Spain, Linz has already outlined the following four main characteristics of authori-
tarianism: limited, not responsible political pluralism, without elaborate and guiding ideology, without 
political mobilisation, and with formally ill-defi ned, but quite predictable limits of power. See       JJ   Linz   , 
 ‘  An Authoritarian Regime: the Case of Spain  ’   in     E   Allard    and    Y   Littunen    (eds),   Cleavages, Ideologies and 
Party Systems   ( Helsinki ,  1970 )  .  Regarding the constitutional markers of authoritarianism as a pretence of 
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anti-liberal democracy ’ . 5  Those who perceive democracy as liberal by defi nition claim 
that illiberalism is inherently hostile to values associated with constitutionalism, as 
an institutional aspect of liberal democracy: separation of powers, constraints on the 
will of the majority, human rights, and protections for minorities. Therefore, the also 
oxymonoric  ‘ illiberal ’  or  ‘ populist ’  constitutionalism 6  is necessarily authoritarian in 
character. 7  

 Distinct from illiberal theories, the second part of the chapter discusses three 
main relations of illiberal societies: the social, the economic and the political. Among 
other things, I want to fi gure out whether the backsliding of liberalism in East-Central 
Europe is a proof or consequence of failure of liberal ideas. 

   A. Autocratic Leaders ’  Rhetoric  

 In a speech delivered on 26 July 2014, before an ethnic Hungarian audience in the 
neighbouring Romania, Prime Minister Viktor Orb á n proclaimed his intention 
to turn Hungary into a state that  ‘ will undertake the odium of expressing that in 
character it is not of liberal nature ’ . He added: 

  We have abandoned liberal methods and principles of organizing society, as well as the 
liberal way to look at the world.  …  Today, the stars of international analyses are Singapore, 
China, India, Turkey, Russia  …  and if we think back on what we did in the last four years, 
and what we are going to do in the following four years, then it really can be interpreted 
from this angle. We are  …  parting ways with Western European dogmas, making ourselves 
independent from them  …  If we look at civil organizations in Hungary,  …  we have to deal 
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  9    See Prime Minister Viktor Orb á n ’ s Speech at the 28th B á lv á nyos Summer Open University and Student 
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concerns-rule-of-law/  .  
  11         B-H   L é vy   ,  ‘  How an Anti-totalitarian Militant Discovered Ultranationalism. After 30 years, I spoke 
with Viktor Orb á n again  ’    The Atlantic   ( 13 May 2019 ) .   

with paid political activists here  …  [T]hey would like to exercise infl uence  …  on Hungarian 
public life. It is vital, therefore, that if we would like to reorganize our nation state instead 
of it being a liberal state, that we should make it clear, that these are not civilians  …  oppos-
ing us, but political activists attempting to promote foreign interests  …  This is about the 
ongoing reorganization of the Hungarian state. Contrary to the liberal state organization 
logic of the past twenty years, this is a state organization originating in national interests. 8   

 Four years later at the same venue Orb á n again expressed his support for illiberal 
democracy, adding that he considers Christian democracy as illiberal as well: 

  There is an alternative to liberal democracy: it is called Christian democracy  …  Let us 
confi dently declare that Christian democracy is not liberal. Liberal democracy is liberal, 
while Christian democracy is, by defi nition, not liberal: it is, if you like, illiberal. 9   

 In June 2019, after Fidesz was suspended from the centre-right party family, EPP set up 
a special committee to examine the Fidesz party ’ s adherence to democratic standards. 
One of the questions the members of the committee, former Austrian Chancellor 
Wolfgang Sch ü ssel, former European Council President Herman Van Rompuy and 
former European Parliament President Hans-Gert P ö ttering addressed to Viktor 
Orb á n was:  ‘ Please explain what you mean by the expression  “ illiberal state ”  ?  ’  The 
Fidesz chairman and Hungarian Prime Minster ’ s response was: 

  We are Christian democrats and we are differing nowadays at least in three aspects from 
the liberals: The fi rst one is the conviction that family is fundamental, and family is based 
on one man and one woman. We believe that this needs to be protected, which the liberals 
deny. Secondly, while the cultural life of every country is diverse, a Leitculture, a cultural 
tradition is present everywhere. In Hungary this is Christian culture. We respect other 
cultures, but our own has a prominent role for us, and it is our responsibility to preserve 
it. Liberals refuse this concept. The third aspect is that liberal democrats are everywhere 
pro-immigration while we are against immigration. So whether one admits it or not: 
Christian democrats are illiberals by defi nition. 10   

 In a conversation with the French philosopher, Bernard-Henry L é vy Orb á n identifi ed 
liberalism with totalitarianism, and illiberalism with true democracy: 

  Liberalism gave rise to political correctness  –  that is, to a form of totalitarianism, which 
is the opposite of democracy. That ’ s why I believe that illiberalism restores true freedom, 
true democracy. 11   

 In July 2019 in the yearly B ă ile Tu ș nad/Tusn á df ü rd ő  Free University camp Orb á n 
admitted that  ‘ illiberalism ’  carries a negative connotation, and therefore he changed 
the terminology calling illiberalism  ‘ Christian liberty ’ , which according to him is  ‘ a 
genuine model of a theory of state, a unique Christian democratic state ’ . He made 
it clear, however, that  ‘ Christian liberty does not mean individual liberty, because 
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Samuel Moyn pointed out President Trump had also begun to nudge the political culture in the same direc-
tion. He quoted Sohrab Ahmari, a conservative journalist, who approvingly explained Trump ’ s policy as 
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szovetsege-kesz.  
  14    As  É va S Balogh points out this passage is taken from the Gospel of Matthew, (5:13-15), without 
identifying it. See       É S   Balogh   ,  ‘  Orb á n, the New Jesus Delivers His Sermon on the Mount  ’    Hungarian 
Spectrum   ( 15 September 2019 ) .   

individual freedoms can never encroach on the interests of the community. There is 
indeed a majority that must be respected, that is the foundation of democracy. ’  12  

 In a speech, delivered in mid-September 2019 at the 12th congress of the 
Association of Christian Intelligentsia he said that  ‘ Christian liberty ’  is superior to 
the individual liberty  –  defi ned by John Stuart Mill in his  On Liberty   –  which can only 
be infringed upon if the exercise of one ’ s liberty harms others. Christian liberty, by 
contrast, holds that we ought to treat others as we want to be treated. 13   ‘ The teach-
ings of  “ Christian liberty ”  ’   –  he added  –   ‘ maintain that the world is divided into 
nations ’ . As opposed to liberal liberty, which is based on individual accomplishments, 
the followers of  ‘ Christian liberty ’  acknowledge only those accomplishments that 
also serve the common good. While liberals are convinced that liberal democracies 
will eventually join together to form a world government a la Immanuel Kant in the 
name of liberal internationalism, Christian liberty by contrast considers  ‘ nations to 
be as free and sovereign as individuals are, and therefore they cannot be forced under 
the laws of global governance ’ . 

 In the system of  ‘ Christian liberty ’  Hungary has a special place: 

  We shouldn ’ t be afraid to declare that Hungary is a city built on a hill, which, as is well 
known, cannot be hidden. Let ’ s embrace this mission, let ’ s create for ourselves and show to 
the world what a true, deep, and superior life can be built on the ideal of Christian liberty. 
Perhaps this lifeline will be the one toward which the confused, lost, and misguided Europe 
will stretch its hand. Perhaps they will also see the beauty of man ’ s work serving his own 
good, the good of his country, and the glory of God. 14   

 Another new element of the speech is where Orb á n puts  ‘ Christian liberty ’  at the 
centre of the  ‘ Christian democratic state ’ ,  ‘ a new and authentic model of state and 
political theory ’ , which has been reached in the last 30 years by two big steps. The fi rst 
has been the liberal democratic transition in 1989, while the second, more important 
one is the national or Christian regime change in 2010. 

 Regarding the new constitutional order, introduced by the 2011 Fundamental 
Law of Hungary, Orb á n admitted that his party did not aim to produce a liberal 
constitution. He said: 

  In Europe the trend is for every constitution to be liberal, this is not one. Liberal 
constitutions are based on the freedom of the individual and subdue welfare and the 
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2010 and 2014 ? )  Nagyvil á g  (March 2014).  
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interest of the community to this goal. When we created the constitution, we posed ques-
tions to the people. The fi rst question was the following: what would you like; should the 
constitution regulate the rights of the individual and create other rules in accordance with 
this principle or should it create a balance between the rights and duties of the individual. 
According to my recollection more than 80% of the people responded by saying that they 
wanted to live in a world, where freedom existed, but where welfare and the interest of the 
community could not be neglected and that these need to be balanced in the constitution. 
I received an order and mandate for this. For this reason the Hungarian constitution is a 
constitution of balance, and not a side-leaning constitution, which is the fashion in Europe, 
as there are plenty of problems there. 15   

 Orb á n also refused separation of powers, checks and balances as concepts alien to 
his illiberal constitutional system:  ‘ Checks and balances is a U.S. invention that for 
some reason of intellectual mediocrity Europe decided to adopt and use in European 
politics ’ . 16   

   B. Illiberal Democratic Ideology  

 The ideological foundation of Orb á n ’ s illiberalism can be found in the works of 
his two court ideologues, the sociologist and former liberal MP, Gyula Tell é r and 
Andr á s L á nczi, a political scientist. It is easy to prove that Orb á n in his 2014 speech 
on  ‘ illiberal democracy ’  recited a study of Tell é r published earlier on that year, that 
Orb á n assigned as compulsory reading for all his ministers. 17  Tell é r claims that the 
 ‘ system of regime-change ’  has failed because the liberal constitution did not commit 
the government to protect national interests, therefore the new  ‘ national system ’  has 
to strengthen national sovereignty, and with it the freedom of degree of government 
activity. This, Tell é r argues, is necessary against the moral command of the liberal 
rule of law regime, according to which  ‘ everything is allowed, what does not harm 
others ’  liberty ’ . 

 L á nczi ’ s anti-liberal concept can be found in his book  Political Realism and 
Wisdom , which was published in English in 2015, as well as in an article published in 
2018, after Fidesz ’  third consecutive electoral victory. 18  L á nczi ’ s critique is an outright 
rejection of liberalism as a utopian ideology, which is  –  similar to communism  –  
incompatible with democracy. 

 Similarly to Orb á n, the at that time Prime Minister Beata Szyd ł o (with Kaczy ń ski, 
ruling from behind the scenes as he holds no offi cial post), described the actions of 
the PiS Government dismantling the independence of the Constitutional Tribunal and 
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  19    Slawomir Sierakowski even speaks about an  ‘ illiberal international ’ . See      S   Sierakowski   ,  ‘  The Polish 
Threat to Europe  ’    Project Syndicate   ( 19 January 2016 ) .   
  20     ‘ Haben die Polen einen Vogel ’ ,  Bild  (3 January 2016).  
  21    See      R   Legutko   ,   The Demon in Democracy:     Totalitarian Temptations in Free Societies   ( Encounter 
Books ,  2016 )  2 – 9  .   
  22    This anti-liberal political theory is present outside East-Central Europe as well. For instance Patrick 
Deneen ’ s book,  Why Liberalism Failed  (2018) is directed at the left in the US targeting both contempo-
rary progressivism and  ‘ classical liberalism ’  of conservatives. See also the Israeli political theorist Yoram 
Hazony, whose book  The Virtue of  Nationalism  (2018) also criticises those conservatives who defend 
liberal democracy. As Marc Plattner convincingly argues, the common goal of all these thinkers is to 
confl ate liberal democracy with contemporary progressivism and thus to suggest that conservatives should 
have no interest in supporting or defending liberal democracy. See       M   Plattner   ,  ‘  Illiberal Democracy and 
the Struggle on the Right  ’  ( 2019 )  30 ( 1 )     Journal of  Democracy    16 – 17   .   
  23    Legutko (n 21) 135. In a recent article, Paul Blokker characterises both Legutko and L á nczi as 
conservative intellectuals who have provided ideas for the conservative populist project, and impor-
tant contributions to rethinking/re-imagining constitutional democracy in the contemporary European 
context. See       P   Blokker   ,  ‘  Populist Counter-Constitutionalism, Conservatism, and Legal Fundamentalism  ’  
( 2019 )  15 ( 3 )     European Constitutional Law    .   
  24    Regarding the role of  Volksgemeinschaft  in National Socialist law, see       O   Lepsius   ,  ‘  The Problem of 
Perceptions of National Socialist Law or: Was There A Constitutional Theory of National Socialism ?   ’   in 
    C   Joerges    and    NS   Ghaleigh    (eds),   Draker Legacies of  Law in Europe. The Shadow of  National Socialism 
and Fascism over Europe and its Legal Traditions   ( Hart ,  2003 )  19 – 41   .   

the ordinary courts as a blitz to install an illiberal state. In mid-September 2016 at a 
conference in the Polish town of Krynica, Orb á n and Kaczy ń ski proclaimed a  ‘ cultural 
counter-revolution ’  aimed at turning the European Union into an illiberal project. A 
week later at the Bratislava EU summit, the prime ministers of the Visegr á d four 
countries demanded a structural change of the EU in favour of the nation states. 19  
Witold Waszczykowski, Poland ’ s minister of foreign affairs, expressing his own and 
his governing PiS party ’ s anti-liberalism went as far as to mock liberalism as  ‘ a world 
made up of cyclists and vegetarians, who only use renewable energy and fi ght all form 
of religion ’ . 20  

 Ryszard Legutko, the main ideologue of PiS, similarly to his Hungarian counter-
part, L á nczi, also likens liberal democracy with communism, both being fuelled by 
the ideas of modernisation and progress. 21  Both L á nczi and Legutko assert together 
with other anti-liberals with one voice that liberalism and communism, or for that 
matter its ideology, Marxism are secretly allied and share a common ancestry that 
they are two offshoots of an Enlightenment tradition. 22  Legutko also accuses liberal-
ism ’ s aim to root out all forms of inequality, and asserts that human right, as legal 
norms that promote equality become  ‘ arbitrary claims, ideologically motivated, made 
by various political groups in blatant disregard of the common good ’ . 23  

 This critique of liberalism goes back to the concept of  Volksgemeinschaft  (national 
community), or  v ö lkisches Recht , one of the core principles of National Socialist law, 
which can be characterised negatively by rejection of the individualistic, normative 
concept of the people ( Volk ) as the sum of nationals of the state, as presented in the 
1918 Weimar Constitution. 24   Volksgemeinschaft  together with the  F ü hrerprinzip , the 
other main principle of National Socialist Weltanschauung aim to overcome individ-
ualism, hence it means strong anti-liberalism. Due to Carl Schmitt ’ s well-known fl irts 
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 13 ( 2 )     Journal of  Democracy    21, 24   .   

with National Socialism it is not surprising that the critical stance of the new illiber-
als towards liberal constitutionalism is also related to a Schmittian understanding 
of the Constitution, and to his critique of liberal constitutionalism and its concep-
tion of the rule of law. 25  The Constitution in Schmitt ’ s view is an expression of  ‘ the 
substantial homogeneity of the identity and the will of the people ’ , and guarantee of 
the state ’ s existence, and ultimately any constitutional arrangement is grounded in, 
or originates from, an arbitrary act of political power. The absolute authority of the 
political will of the people overrides all constitutional requirements, which according 
to Schmitt are signs of depoliticisation tendencies caused by liberal democracies. This 
is the reason that he elaborated on  The concept of  the Political  26  ( Das Politisches ) 
based on the distinction between friend and enemy, which is precisely the opposite of 
liberal neutrality. 27  

 In other words, in Schmitt ’ s view the basis of the Constitution is  ‘ a political 
decision concerning the type and form of its own being ’ , made by the people as a 
 ‘ political unity ’ , based on their own free will. This political  ‘ remains alongside and 
above the constitution ’ . 28  Schmitt also portrays the people as an existential reality 
as opposed to the mere liberal representation of voters in Parliament, holding there-
fore that Mussolini was a genuine incarnation of democracy. Schmitt goes so far as 
to claim the incompatibility of liberalism and democracy, and argues that plebisci-
tary democracy 29  based on the homogeneity of the nation is the only true form of 
democracy. But Schmitt is talking about these intermittent plebiscites as a tool to tap 
the resource of consent by the governed within a  ‘ qualitative ’  and strong totalitarian 
state, the authority of which rests on the military and the bureaucracy, and which 
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of Authoritarian Constitutionalism  ’  ( 2013 )  11      Int ’ l J. Const. Law  .  702    ;       M   Tushnet   ,  ‘  Authoritarian 
Constitutionalism  ’  ( 2015 )  100      Cornell Law Review    391     .  Somek deals with Austria before the Anschluss, 
Isiksel with Turkey, while Tushnet tries to generally pluralise the normative understanding of nonliberal 
constitutionalism, differentiating between an absolutist, a mere rule-of-law, and an authoritarian form of 
constitutionalism, Singapore being the main example of the latter. Most of the chapters in      H   Alviar Garcia    
and    G   Frankenberg    (eds),   Authoritarian Constitutionalism. Comparative Analysis and Critique   ( Edward 
Elgar ,  2019 )    –  as the editors ’  preface states,  ‘ challenge the notion of a single  “ proper sense ”  of constitu-
tionalism that is coexistensive with and exhausted by the discrete elements of the liberal paradigm ’ . In 
the introductory chapter, G ü nter Frankenberg argues that  ‘ liberal orthodoxy treats authoritarian consti-
tutionalism not just as a contested concept, but as a mere travesty or deceitful rendition of the rules and 
principles, values and institutions of what is innocently referred to as  “ Westerm constitutionalism ”  ’ . See 
G Frankenberg,  ‘ Authoritarian Constitutionalism: Coming to Terms with Modernity ’ s Nightmares ’  in 
Garcia and Frankenberg (eds) (ibid) 7.  
  36          S   Levitsky    and    LA   Way   ,  ‘  The Rise of Competitive Authoritarianism  ’  ( 2002 )  13      Journal of  Democracy    51   .   

cannot accept the existence of political opposition. 30  In other words the strong state 
cannot be liberal. 31  

 As Mattias Kumm argues, Carl Schmitt ’ s interpretation of democracy, inspired 
by Rousseau, and used by authoritarian populist nationalists, like Viktor Orb á n 
as  ‘ illiberal democracy ’ , becomes an anti-constitutional topos. 32  Consequently, 
I equate constitutionalism with liberal democratic constitutionalism. 33  This does not 
mean, however, that constitutions cannot be illiberal or authoritarian. Therefore, it 
is legitimate to talk about constitutions in authoritarian regimes, as Tom Ginsburg 
and Alberto Simpler do in their book, 34  but I do not agree with the use of the term 
 ‘ authoritarian constitutionalism ’  35  or  ‘ constitutional authoritarianism ’ . 36  Besides the 
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  37          L-A   Thio   ,  ‘  Constitutionalism in Illiberal Polities  ’ ,  in     M   Rosenfeld    and    A   Saj ó     (eds),   Oxford Handbook 
of  Comparative Constitutional Law   (  OUP  ,  2012 )  133   .  Contrary to my understanding, Thio also talks 
about  ‘ constitutionalism ’  in illiberal polities.  
  38    There are two subcategories distinguished here: The Iranian subcategory, where Islam is granted an 
authoritative central role within the bounds of a constitution; and the Saudi Arabian subcategory, where 
Islam is present, without the formal authority of modern constitutionalism.  
  39    See       P   Castillo-Ortiz   ,  ‘  The Illiberal Abuse of Constitutional Courts in Europe  ’  ( 2019 )  15      European 
Constitutional Law Review    48 – 72     at 67.  
  40          G   Walker   ,   The Idea of  Nonliberal Constitutionalism   ( 1997 )  39      Ethnicity and Group Rights    154 – 84     
at 155.  
  41    ibid 157.  
  42         CH   McIlwain   ,   Constitutionalism, Ancient and Modern   ( Cornell University Press ,  1940 ) .   
  43          S   Fish   ,  ‘  Liberalism Doesn ’ t Exist  ’  ( 1987 )     Duke Law Journal    .   
  44          S   Fish   ,  ‘  There ’ s No Such Thing as Free Speech and It ’ s a Good Thing, Too  ’  ( 1992 )  17 ( 1 )     Boston Review    .   

constitutions in the communist countries, both current theocratic and communitar-
ian constitutions are considered as illiberal. 37  Theocratic constitutions, in contrast 
to modern constitutionalism, reject secular authority. 38  In communitarian consti-
tutions, like the ones in South Korea, Singapore and Taiwan, the well-being of the 
nation, the community and society receive utilitarian priority rather than the indi-
vidual freedom, which is the principle of liberalism. But in these illiberal polities, 
there is no constitutionalism, their constitutions  –  using Pablo Castillo-Ortiz ’ s term  –  
are  ‘ de-normativised ’ . 39  In other words, in my view  ‘ illiberal constitutionalism ’  is an 
oxymoron. 

 Besides illiberal constitutionalism there are also attempts to legitimate  ‘ nonliberal 
constitutionalism ’  as a subtype of constitutionalism. Graham Walker uses the term 
for constitutionalist structures,  ‘ wherever people value some aspects of communal 
identity more than autonomy of individual choice ’ . 40  Walker ’ s main example for the 
nonliberal, rather local than universal values is the multicultural grant of group rights 
to native peoples and the distinct society of Qu é bec, but he also mentions the state of 
Israel, which fails its noncitizen residents in many regrettable ways, as well as the tribal 
life of the native American nations in the US. The common characteristic of all these 
approaches is  ‘ to indict the notion of individual autonomy rights as a form of na ï ve 
and homogenizing universalism, and to unmask the ethnic and moral  “ neutrality ”  
of the liberal state as a covert form of coercion ’ . 41  Walker builds up his concept using 
Charles Howard McIlwain ’ s understanding of constitutionalism in his 1940 book. 42  
According to McIlwain the limitation of government by law is not necessarily liberal, 
because the rights of individuals are not centralised, and there is no need for a public 
authority to be a neutral arbiter among competing value systems. Among the more 
contemporary thinkers, Walker relies on Stanley Fish ’ s scepticism about individual 
rights of all kinds. In his notorious articles from 1987 43  and 1992 44  respectively, Fish 
argues that because liberalism conceives its rational principles precisely as supra-
national and nonpartisan,  ‘ one can only conclude, and conclude nonparadoxically, 
that liberalism doesn ’ t exist ’ . According to Walker, nonliberal constitutionalism 
historically was anticipated in some features of Republican Rome or of medieval 
Europe, or in the millet system of the Ottoman Empire, while in more recent history 
in Canada before the 1982 Charter of Rights and Freedoms. He also considers the 
evolving multiculturalist/tolerationist American university campus practices as an 
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  45    As we have seen earlier, Hungarian PM Viktor Orb á n opposes  ‘ political correctness ’  as a liberal 
concept. See his interview with Bernard-Henry L é vy in n 11.  
  46     ‘ Classic liberalism ’  in its 19th century European sense means individual liberty and free market. 
See      A   Saj ó     and    R   Uitz   ,   The Constitution of  Freedom:     An Introduction to Legal Constitutionalism   
( OUP ,  2017 )  13  .   
  47    Carl J Friedrich, one of the authors Walker refers to, in the later editions of his famous text on 
 Constitutional Government and Democracy  emphasises that the single function of constitutionalism 
is safeguarding each person in the exercise of  ‘ individual rights ’ . See      CJ   Friedrich   ,   Constitutional 
Governance and Democracy:     Theory and Practice in Europe and America,    4th edn  ( Blaisdell ,  1968 )  24, 7  .  
Walter Murphy, another author, quoted by Walker after the democratic transition in Eastern Europe, 
has also talked about  ‘ protecting individual liberty ’  as the ultimate civic purpose of constitutionalism. 
cf       WF   Murphy   ,  ‘  Constitutions, Constitutionalism and Democracy  ’   in     D   Greenberg   ,    SN   Katz   ,    MB   Oliviero    
and    SD   Wheatley    (eds),   Constitutionalism and Democracy:     Transitions in the Contemporary World   
( OUP ,  1993 )  .   
  48    Montesquieu,  The Spirit of  the Laws , (transl and eds AM Cohler, BC Miller, HS Stone) (CUP, 1999) 
Book XI, Ch 6 at 157. (Quoted by       G á bor   Attila T ó th   ,  ‘  Constitutional Markers of Authoritarianism  ’  ( 2018 )  
   Hague Journal on the Rule of  Law     ).  
  49    See       G   Sartori   ,  ‘  Constitutionalism: A Preliminary Discussion  ’  ( 1962 )  56      The American Political Science 
Review    855   .   
  50    Saj ó  and Uitz (n 46) 13.  

embryonic version of nonliberal constitutionalism, and  ‘ politically correct ’  thinkers 
who promote such policies as hostile to the notion of  ‘ individual rights ’ . 45  

 The problem with Walker ’ s concept is that he confl ates constitutionalism 
with constitution. While the latter indeed predates the enlightenment, the former, 
together with liberalism, does not. 46  The  ‘ constitution ’  as the confi guration of 
public order defi ned by Aristotle or Cicero did not require the notion of individ-
ual rights, while modern constitutionalism does. 47  For instance Montesquieu in 
 The Spirit of  Laws  argues that the constitutional system based on the separation 
of power is necessary for securing political liberty and preventing the emergence 
of  ‘ tyrannical laws ’  and  ‘ execution of laws in a tyrannical manner ’ . 48  This means 
that  ‘ fettered power ’ , which, according to Walker is the essence of constitutional-
ism, presupposes guaranteed individual rights. The same applies to defi nitions of 
constitutionalism, emphasising  ‘ limited government ’ . For instance Giovanni Sartori 
defi nes constitutionalism as  ‘ a fundamental law, or a fundamental set of principles, 
and a correlative institutional arrangement, which would restrict arbitrary power 
and ensure  “ limited government ”  ’ . 49  Also, Andr á s Saj ó  and Ren á ta Uitz describe 
constitutionalism as a liberal political philosophy that is concerned with limiting 
government. 50  But the main aim of limiting government is to guarantee individual 
rights. In other words, modern constitutionalism is by defi nition liberal. Not only 
the anti- or illiberal version, but also the nonliberal one is oxymonoric.   

   II. ILLIBERAL SOCIETIES  

   A. Social Relations  

 Historically, in the East-Central European countries, there were only some unex-
pected moments of quick fl ourishing of liberalism and liberal democracy followed 
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  51    See      B   Trencs é nyi   ,    M   Kope č ek   ,    L   Gabrijel č i č    ,    M   Falina   ,    M   Ba á r    and    M   Janowski   ,   A History of  Modern 
Political Thought in East Central Europe: Volume II: Negotiating Modernity in the  ‘ Short Twentieth 
Century ’  and Beyond, Part I:     1918 – 1968   ( OUP ,  2018 ) .   
  52    See      S   Avineri   ,  ‘  Two Decades After the Fall: Between Utopian Hopes and the Burdens of History  ’  
  Dissent   ( 30 September 2009 ) .   
  53    When the preamble of the 1992 Czech Constitution incorporated the principle of a civic nation  ‘ in the 
spirit of the inviolable values of human dignity and freedom as the home of equal and free citizens ’ , it was 
a hint to Masaryk ’ s belief in the universal validity and critical power of democracy and liberty elaborated 
in his study on  The Czech Question.  See      J   P ř ib á  ň    ,   The Defence of  Constitutionalism. The Czech Question 
in Post-national Europe   ( University of Chicago Press ,  2017 )  115 – 16  .   
  54    See       R   Inglehart    and    C   Welzel   ,  ‘  Changing Mass Priorities: The Link between Modernization and 
Democracy  ’  ( 2010 )  8 ( 2 )     Perspectives on Politics    551 – 67   .   
  55    ibid 553. This is one of the reasons for Czechia ’ s less religious society. Christian Welzel in his more 
recent book argues that fading existential pressures open people ’ s minds, making them prioritise freedom 
over security, autonomy over authority, diversity over uniformity and creativity over discipline, tolerance 
and solidarity over discrimination and hostility against out-groups. On the other hand, persistent exis-
tential pressures keep peoples ’  minds closed, in which case they emphasise the opposite priorities. This 
is the utility ladder of freedom. C Welzel,  Freedom Rising. Human Empowerment and the Quest for 
Emancipation  (CUP, 2013).  
  56         D   Schiefer   ,    J   van der Noll   ,    J   Delhey    and    K   Boehnke   ,   Cohesion Radar:     Measuring Cohesiveness   
( Bertelsmann Foundation ,  2013 ) .   

by an equally quick delegitimisation of it. For instance shortly after 1945, till the 
communist parties took over, and also after 1989, when liberal democracy again 
seemed to be the  ‘ end of history ’ . 51  Otherwise, in the national history of the Central 
and Eastern European countries, authoritarianism, such as the pre-1939 authori-
tarian Hungarian or Polish politics, played a much more important role in the 
transformation. 52  Maybe the only exception was the independent Czechoslovakia 
established after World War I, led by its fi rst President Tom á  š  Garrigue Masaryk. 53  

 As mentioned earlier, modernisation is the main enemy of illiberal theory. As 
surveys on the links between modernisation and democracy show, the society ’ s 
historic and religious heritage leaves a lasting imprint. 54  According to these surveys, 
the public of formerly agrarian societies, like many of the East Central European 
ones, emphasise religion, national pride, obedience, and respect for authority, while 
the public of industrial societies emphasise secularism, cosmopolitanism, auton-
omy, and rationality. 55  Even modernisation ’ s changes are not irreversible: economic 
collapse can reverse them, as happened during the early 1990s in most former commu-
nist states. These fi ndings were confi rmed by another international comparative 
study conducted by researchers of Jacobs University in Bremen and published by the 
German Bertelsmann Foundation. 56  According to the study, which examined 34 coun-
tries in the EU and the OECD, countries in East Central Europe have had a low level 
of social cohesion ever since the post-communist transformation, Hungary is ranked 
at 27th, between Poland and Slovakia. Social cohesion is defi ned as the special quality 
with which members of a community live and work together. 

 Even though the transition to democracy in East Central Europe was driven by the 
fact that a large share of the population gave high priority to freedom itself, people 
expected the new states to produce speedy economic growth, with which the coun-
try could attain the living standards of West preferably overnight, without painful 
reforms. In other words, one can argue that the average people in these countries 
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  57    cf      C   Offe   ,   Designing Institutions for East European Transitions   ( Institut f ü r H ö here Studies ,  1994 )  15  .   
  58         R   Inglehart    and    P   Norris   ,   Cultural Backlash, Trump, Brexit, and Authoritarian Populism   ( CUP ,  2019 ) .   
  59         W   Wilkinson   ,   The Density Divide:     Urbanization, Polarization, and Populist Backlash   ( Research Paper 
of the Niskanen Center ,  June 2018 ) .   
  60    This phenomenon is named by Michael Wilkinson as authoritarian liberalism. See       MA   Wilkinson   , 
 ‘  Authoritarian Liberalism aa Authoritarian Constitutionalism  ’   in     H   Alviar    and    G   Frankenberg    (eds), 
  Authoritarian Constitutionalism   ( Edward Elgar ,  2019 )  .   
  61    See Wilkinson, ibid  , and also       B   Bugaric   ,  ‘  The Two Faces of Populism: Between Authoritarian and 
Democratic Populism  ’  ( 2019 )  20 ( 3 )     German Law Journal    .   
  62    Andrew Arato and Jean Cohen, analysing the normative theory of left populist Ernesto Laclau 
and Chantal Mouffe respectively, go even further by claiming that left populism also cannot avoid the 

pursued the West in 1989–90, though not so much in terms of the Western political and 
constitutional system, but rather in terms of the living standards of the West. Claus 
Offe predicted the possible backsliding effect of the economic changes and decline 
in living standards, saying that this could undermine the legitimacy of democratic 
institutions and turn back the process of democratisation. 57  This failure, together 
with the emergence of an economically and politically independent bourgeoisie, the 
accumulation of wealth by some former members of the communist nomenclature, 
unresolved issues in dealing with the communist past, the lack of retributive justice 
against perpetrators of grave human rights violations, a mild vetting procedure, and 
lack of restitution of the confi scated properties, were reasons for disappointment. 
Again, Czechia has been different both regarding the bourgeoisie and the harsher 
transitional justice measures. 

 Trying to explain the attitudes of voters to support populist authoritarian pursuit 
of illiberal leaders, such as Orb á n or Kaczy ń ski, Ronald Inglehart and Pippa Norris 
suggest that it would be a mistake to attribute the rise of authoritarian populism 
directly to economic inequality alone, as psychological factors seem to play an even 
more important role. Older and less educated people tend to support populist parties 
and leaders that defend traditional cultural values and emphasise nationalistic and 
xenophobia appeals, rejecting outsiders, and upholding old-fashioned gender roles. 58  
Similarly, Will Wilkinson argues that urbanisation is a process that divides society 
in cultural values. While it creates thriving, multicultural, high-density areas where 
socially liberal values predominate, it also leaves behind rural areas and smaller urban 
centres that are increasingly uniform in terms of rather illiberal values. 59   

   B. Economic Relations  

 Paradoxically, politically illiberal leaders, like Viktor Orb á n of Hungary, use (neo)
liberal economic policy to support their autocratic (constitutional) agenda. 60  As 
many argue, referring to Karl Pol á nyi ’ s infl uential book,  The Great Repression , that 
the resistance to social democracy through authoritarianism in the name of economic 
liberalism prepared the ground for Fascism, and can lead to autocracy again. 61  

 Other, mostly left-wing populists react to the unfulfi lled promise of social-rights 
constitutionalism, based on TH Marshall ’ s concept of social rights being continu-
ous to civil and political rights, which turned out to be a lie in most of East Central 
European countries ’  constitutional practice. 62  As Samuel Moyn argues, a commitment 
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authoritarianism inherent in the strategy and logic of populism despite the inclusionary and  democratising 
projects of the left movements it attaches to and despite the democratic socialist rhetoric of left popu-
list leaders and their organic intellectuals. See       A   Arato   ,  ‘  Political Theology and Populism  ’  ( 2013 )  80 ( 1 )  
   Social Research      and       JL   Cohen   ,  ‘  What ’ s Wrong with the Normative Theory (and the Actual Practice) 
of Left Populism ?   ’  ( 2019 )  26 ( 3 )     Constellations    .  In my view it is certainly true for Latin American popu-
lists from Peron through Morales, Correa, till Chavez and Maduro, but not necessarily for European left 
populist parties, such as Podemes, Five Star and Syriza. The last two did not even show serious  
authoritarian pursuits while in power.  
  63         S   Moyn   ,   Not Enough. Human Rights in an Unequal World   ( Harvard University Press ,  2018 ) .   
  64    See      A   Weale   ,   The Will of  the People. A Modern Myth   ( Polity ,  2018 )  40 – 42  .   

to material equality disappeared, in its place market fundamentalism has emerged 
as the dominant force of national and global economics. 63  

 The new illiberal system of  ‘ national cooperation ’  in Hungary has left behind 
the vulnerable members of society, homeless people and refugees, and tries to dimin-
ish or cut the solidary actions of the members of the Hungarian society. In this 
respect Orb á n ’ s right-wing authoritarian populism even differs from the policy of 
other right-wing populists, such as the French National Front or Austria ’ s Freedom 
Party, who  –  similarly to Orb á n  –  mobilise their supporters with exclusion through 
immigration policy, but as opposed to the Hungarian PM, they often also emphasise 
inclusion through social rights and economic security. 64  

 The packed Hungarian Constitutional Court rubberstamps the government ’ s 
neoliberal economic policy, changing its predecessor ’ s practice, which in the 
mid-1990s was willing to strike down austerity measures for the protection of social 
rights closely tying them to the protection of equal human dignity. Although social 
solidarity was an underdeveloped societal practice from the beginning of the demo-
cratic transition for several reasons, the at that time Constitutional Court strongly 
committed itself to the protection of human dignity and in this way guaranteed a 
higher profi le for social (solidarity) rights, especially in the case of social care based 
on neediness. 

 As a contrast, in the  ‘ non-solidary ’  system of the Hungarian Fundamental Law 
of 2011 social security does not appear as a fundamental right, but merely as some-
thing the state  ‘ shall strive ’  for, which is a step backward in comparison with the 
1989 Constitution. Social insurance is not a constitutional institution any more, 
and the provisions of the Fundamental Law do not guarantee equal dignity and the 
former level of property protection. The recent case law of the Constitutional Court 
reaffi rms the initial concerns, the dignity of social solidarity got lost in the illiberal 
backsliding of the past 10 years.  

   C. Political Relations  

 The expansion of political illiberalism in East Central Europe through the introduc-
tion of a new illiberal constitutional regime went the furthest in Hungary and Poland. 
In the case of the former it was through a brand new constitution enacted in 2010, or 
through legislative changes that ignore the valid liberal constitution, as has been the 
case in Poland since 2015. Ironically, both countries are still members of the European 
Union, a value community based on the principles of liberal democracy. 
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  65    Steven Levitsky and Lucan Way argued:  ‘ Clearly, Hungary is not a democracy. But understanding why 
requires a nuanced understanding of the line between democracy and autocracy  …  Orb á n ’ s Hungary is 
a prime example of a competitive autocracy with an uneven playing fi eld ’ .      S   Levitsky    and    L   Way   ,  ‘  How 
autocrats can rig the game and damage democracy  ’    The Washington Post   ( 4 January 2019 ) .   
  66    The OSCE election observers were very critical of both the 2014 and 2018 elections, noting that 
 ‘ overlap between state and ruling party resources ’ , as well as opaque campaign fi nance, media bias, and 
 ‘ intimidating and xenophobic rhetoric ’  also hampered voters ’  ability to make informed choices. See   www.
osce.org/odihr/elections/hungary  .  
  67     ‘ The test of a democracy is not whether the economy is growing, employment is rising, or more 
couples are marrying, but whether people can choose and replace their leaders in free and fair elections. 

   i. Hungary  

 In 2010 Orb á n ’ s Fidesz party returned to power with the absolute majority of the 
votes, and due to the inherited disproportional election system that gained a two-
third majority of the seats, which made it possible for them to enact a new,  ‘ illiberal ’  
constitution. This constitution, entitled the Fundamental Law of Hungary was passed 
by Parliament on 18 April 2011. The Fundamental Law breaks with a distinguishing 
feature of constitutions of rule-of-law states, namely, that they comprise the methods 
of exercising public authority and the limitations on such authority on the one hand 
and the guarantees of the enforcement of fundamental rights on the other. 

 In December 2011 the Parliament enacted a controversial election law with its 
gerrymandered electoral districts, making the electoral system even more dispro-
portional, by increasing the proportion of single-member constituency mandates, 
eliminating the second round, introducing a relative majority system instead of 
the absolute majority, and introducing  ‘ winner-compensation ’ , which favoured the 
governing party. With this rigged electoral system Fidesz both in 2014 and 2018 was 
able to renew its two-thirds majority with less than a majority of the popular vote. 
Beyond the change of the electoral law Fidesz made the playing fi eld even more uneven 
by dismantling free media, and threatening civil society. 65  

 On 11 March 2013, the Hungarian Parliament added the Fourth Amendment to 
the country ’ s 2011 constitution, re-enacting a number of controversial provisions that 
had been annulled by the Constitutional Court. The most alarming change concerning 
the Constitutional Court was the decision to annul all Court decisions prior to when 
the Fundamental Law entered into force. At one level, this would have made sense, 
but the Constitutional Court had already worked out a sensible new rule for the 
constitutional transition by deciding that in those cases where the language of the old 
and new constitutions was substantially the same, the opinions of the prior Court 
would still be valid and could still be applied. In cases in which the new constitution 
was substantially different from the old one, the previous decisions would no longer 
be used. Constitutional rights are key provisions that are the same in the old and 
new constitutions  –  which means that, practically speaking, the Fourth Amendment 
annuls primarily the cases that defi ned and protected constitutional rights and 
harmonised domestic rights protections to comply with European human rights law. 
With the removal of these fundamental Constitutional Court decisions, the govern-
ment undermined legal security with respect to the protection of constitutional rights 
in Hungary. This regime is not merely illiberal, in not respecting human dignity, 
minorities ’  and individual ’ s rights, the rule of law, and separation of power, but 
it is not democratic either, because the outcome of the elections are not uncertain 
anymore. 66  It can be considered as a  ‘ pseudo-democracy ’ . 67   
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This is the test that Hungary ’ s political system now fails. When Viktor Orb á n and his Fidesz party returned 
to power in 2010 with a parliamentary supermajority, they set about destroying the constitutional pillars 
of liberal democracy  …  By the 2014 elections, Orb á n had rigged the system. Yes, multiparty elections 
continued, but his systematic degradation of constitutional checks and balances so tilted the playing fi eld 
that he was able to renew his two-thirds majority in parliament with less than a majority of the popular 
vote (and did so again in 2018)  …  Orb á n has transformed Hungary into not an illiberal democracy but a 
pseudo-democracy ’ . See      L   Diamond   ,  ‘  How Democratic Is Hungary ?   ’    Foreign Affairs   ( September/October 
2019 ) .   
  68    Kaczy ń ski ’ s conspiracy theory that liberal intellectuals had become allies to former communists led 
to a fi nal split of the opposition movement Solidarity. The new government parties both in Hungary and 
Poland rejected  ‘ 1989 ’  for the same reasons: namely, absence of radicalism of the democratic transition, 
and for the alleged liberation of the communist elites. See      I   Krastev   ,  ‘  Walesa, Gorbatchev and Freedom ’ s 
End  ’    The New York Times   ( 14 March 2016 ) .   
  69    As early as 2011 Kaczy ń ski announced he wanted to create  ‘ Budapest in Warsaw. cf      J-W   M ü ller   ,  ‘  The 
Problem with Poland,  The New York Review of  Books   ( 11 February 2016 ) .   
  70    Wojciech Sadurski, professor of constitutional law, who was the Kaczy ń ski brothers ’  fellow student at 
the University of Warsaw in the 1970s, says that this vision bears a striking resemblance to the writings of 
Stanislaw Ehrlich, their joint ex-Marxist professor. See       W   Sadurski   ,  ‘  What Make Kaczy ń ski Tick ?   ’  ( 2016 )  
   I • CON    .   
  71    About the battle for the Constitutional Tribunal see       TT   Koncewicz   ,  ‘  Polish Constitutional Drama: Of 
Courts, Democracy, Constitutional Shenanigans and Constitutional Self-Defense  ’  ( 2015 )     I • CON    .   
  72    See      W   Sadurski   ,   Poland ’ s Constitutional Breakdown   ( OUP ,  2019 ) .  Professor Sadurski ’ s harsh criti-
cism of the democratic backsliding both PiS and the Polish government initiated several court procedures 

   ii. Poland  

 Poland ’ s 1989 negotiated democratic transition preceded Hungary ’ s, but it followed 
Hungary ’ s constitutional backsliding after the Law and Justice Party (known as PiS), 
led by Jaros ł aw Kaczy ń ski, regained parliamentary elections in October 2015, after 
two years of rather unsuccessful governing between 2005 and 2007. PiS returned to 
power with a vengeance, committed to reshaping the entire constitutional system in 
order to create a  ‘ new and virtuous Fourth Republic ’ . 68  This meant a systemic and 
relentless annihilation of all independent powers that could check the will of the ulti-
mate leader. In that respect, his role model is Viktor Orb á n. 69  In 2011, PiS published a 
long document, authored largely by Kaczy ń ski himself, on the party ’ s and its leader ’ s 
vision of the state. The main proposition of this paper is very similar to the one that 
Orb á n described in a speech in 2009: a well-ordered Poland should have a  ‘ centre 
of political direction ’ , which would enforce the true national interest. This illiberal 
counter-revolution of both Orb á n and Kaczy ń ski is based on a communist rejection 
of checks and balances, as well as constitutionally entrenched rights. 70  

 Unlike FIDESZ in 2011, PiS lacks the constitution-making or amending two-thirds 
majority in the Polish Parliament. Therefore, it started to act by simply disregarding 
the liberal democratic Constitution of 1997. The fi rst victim was the Constitutional 
Tribunal, which already in 2007 had struck down important elements of PiS ’  legis-
lative agenda, including limits on the privacy of public offi cials to be screened and 
freedom of speech and assembly. 71  In Orb á n ’ s playbook, which is seemingly followed 
by Kaczy ń ski, the other major target has been the media, the civil service and the 
ordinary courts. As opposed to Hungary, for the dismantlement of liberal democratic 
institutions PiS does not really needed a new constitution because what they have 
been doing since the autumn of 2015 is already a de facto change to the Constitution 
through sub-constitutional laws. Wojciech Sadurski calls this a constitutional 
breakdown resulting in an authoritarian regime. 72     
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against him. See     Oepn Letter in Support of Wojciech Sadurski  ,   Verfassungsblog   ( 6 May 2019 ) at   https://
verfassungsblog.de/stand-with-wojciech-sadurski-his-freedom-of-expression-is-yours/   .   
  73    Dorothee Bohle and B é la Greskovits state that East Central European democracies had a  ‘ hollow core ’  
at their inception. See      D   Bohle    and    B   Greskokovits   ,   Capitalist Diversity on Europe ’ s Periphery   ( Cornell 
University Press ,  2012 ) .   
  74    See     UK Preuss  ,   Constitutional Revolution. The Link Between Constitutionalism and Progress   
( Humanities Press .  1993 )  3  .   
  75    See       I   Krastev   ,  ‘  Is East-Central Europe Backsliding ?  The Strange Death of the Liberal Consensus  ’  ( 2007 ) 
 18      Journal of  Democracy    56 – 63   .   
  76          J   Dawson    and    S   Hanley   ,  ‘  What ’ s Wrong with East-Central Europe ?  The Fading Mirage of the Liberal 
Consensus  ’ , ( 2016 )  7      Journal of  Democracy    20 – 34   .   

   III. CONCLUSION  

 In the fi rst part of this chapter, I tried to answer the question, whether there is a 
genuine constitutional theory of  ‘ illiberal constitutionalism ’  ?  I argued that the consti-
tutional concept, which rejects liberalism as a constitutive precondition of democracy, 
cannot be in compliance with the traditional idea of liberal democratic constitution-
alism. This concept has nothing to do with any majoritarian constitutional model 
based on the separation of power, or with political constitutionalism, or any kind of 
weak judicial review, and it misuses the concept of constitutional identity. 

 The second part of the chapter investigated the social, economic and politi-
cal relations of illiberal societies. Regarding the fi rst issue I found that there has 
been a very weak historical tradition of liberalism and modernisation in the 
East-Central European societies, and also the main driving force of the transition 
to liberal democracy was to reach the living standard of the West. The lack of 
success to achieve this goal, together with the accumulation of wealth by some 
former members of the communist nomenclature, and the failures of redistributive 
justice efforts were the reasons for disappointment also in the liberal democratic 
pursuits. Regarding the economic relations, the rise of economic inequality and 
the decline of social security and solidarity has paradoxically also been caused by 
the neoliberal economic policy of some of the illiberal political forces. These polit-
ical actors have changed the entire political and constitutional structure into an 
illiberal system, mostly not based on their ideological conviction, but rather for the 
sake of building up and keeping an unrestrained power. 

 One of the reasons of the illiberal turn has been that there was a lack of consen-
sus about liberal democratic values at the time of the transition. In the beginning of 
the democratic transitions in these new democracies, preference was given to general 
economic effectiveness over mass civic and political engagement. 73  The satisfaction of 
basic economic needs was so important for both ordinary people and the new politi-
cal elites that constitutions did not really make a difference. 74  Between 1989 and 2004, 
all political forces accepted a certain minimalistic version of a  ‘ liberal consensus ’ , 
understood as a set of rules and laws rather than values, according to which NATO 
and EU accession were the main political goals. But as soon as the main political goals 
were achieved, the liberal consensus died, 75  and full democratic consolidation was 
never achieved. 76  
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 An initial failure of the 1989 constitutional changes  –  namely the disproportional 
election systems  –  also contributed to the electoral victories of Fidesz in Hungary 
and PiS in Poland, the illiberal autocratic forces. In the case of Fidesz 53 per cent vote 
share resulted in 68 per cent in 2010 and even less than the majority of the votes again 
into two-thirds of the seats in Parliament both in 2014 and 2018. This made Fidesz 
able to change the entire constitutional system after its electoral success in 2010. PiS 
in 2015 got 51 per cent of the seats in the Sejm for 37.6 per cent of the votes, and 
again the majority of seats for 43.6 per cent of the votes in 2019. With their absolute 
majority they were able to enact laws  –  after packing the Constitutional Tribunal, 
even unconstitutional ones  –  without any need to consult with their parliamentary 
opposition. 

 According to some authors, the prospects for liberal constitutional democracy in 
the newly independent states of Central and Eastern Europe following the 1989 – 90 
transition were diminished by a technocratic, judicial control of politics, which 
blunted the development of civic constitutionalism, civil society, and participatory 
democratic government as necessary counterpoints to the technocratic machinery 
of legal constitutionalism. 77  Adherents to this viewpoint argue that the legalistic 
form of constitutionalism (or legal constitutionalism), while consistent with the 
purpose of creating the structure of the state and setting boundaries between the 
state and citizens, jeopardised the development of participatory democracy. 78  In 
other words, legal constitutionalism fell short, reducing the Constitution to an elite 
instrument, especially in countries with weak civil societies and weak political party 
systems that undermine a robust constitutional democracy based on the idea of civic 
self-government. 79  

 One can raise the hypothetical question whether earlier and more inclusive or 
participatory constitution-making processes could have ensured the durability of 
democratic institutions. Indeed, there was no early constitution making, and the 
amendment processes that happened instead were not participatory. Neither Poland 
nor Hungary enacted a new constitution right after the democratic transitions of 
1989. Instead, in both countries as a result of the Round Table negotiations, between 
the representatives of the authoritarian communist regime and their democratic oppo-
sition, the illegitimate legislature was put in the position of enacting modifi cations 
to the old Stalinist constitutions. This was done based on the elite agreement with-
out any consultation with the people. In the case of Poland, the 1952 Constitution 
was slightly modifi ed in April 1989, while in Hungary the 1949 Constitution was 
comprehensively amended in October 1989. This was called by Andrew Arato  ‘ post-
sovereign ’  constitution-making. 80  It is true that in Poland, the democratically elected 

  77    See this argument in      P   Blokker   ,   New Democracies in Crises ?  A Comparative Constitutional Study of  
the Czech Republic, Hungary, Poland, Romania and Slovakia  , ( Routledge ,  2013 ) .  Also Wojciech Sadurski 
argued that legal constitutionalism might have a  ‘ negative effect ’  on new democracies and might lead to the 
perpetuation of the problem of both weak political parties and civil society. See       W   Sadurski   ,  ‘  Transitional 
Constitutionalism: Simplistic and Fancy Theories  ’   in     A   Czarnota   ,    M   Krygier    and    W   Sadurski    (eds), 
  Rethinking the Rule of  Law After Communism   ( CEU Press ,  2005 )  9 – 24   .   
  78    See       R   Albert   ,  ‘  Counterconstitutionalism  ’  ( 2008 )  31 ( 1 )     Dalhousie Law Journal    4   .   
  79    cf Sadurski (n 77) 23.  
  80          A   Arato   ,  ‘  Post-Sovereign Constitution-Making in Hungary: After Success, Partial Failure, and Now 
What ?   ’  ( 2010 )  26      South African Journal of  Human Rights    .   
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Parliament enacted the so-called Small Constitution in 1992, but it only changed 
some elements of the state organisation, without the ambition of becoming the fi nal 
closing act of the democratic transition. The new constitution was only enacted in 
1997, again without participatory process, like a referendum. In Hungary, a similar 
new constitution-making effort failed in 1996, and even though the content of the 
1989 comprehensive amendment fulfi lled the requirements of a liberal democratic 
constitution, its heading had 1949 in it. With that Fidesz, after its electoral victory in 
2010, could claim the need to enact a new constitution of the democratic transition 
and it had all the votes to enact what it wanted. But this was not a liberal democratic 
constitution anymore. 

 One can only speculate whether an earlier and more participatory constitution-
making process would have been a guarantee against backsliding. There is nothing 
to suggest that an earlier and more participatory constitution-making process would 
have prevented the populist turn. As the Polish example proves, even the existence of 
a liberal democratic constitution does not constitute an obstacle against backlash. In 
my view, those proponents of participatory constitutionalism who argue that with 
participation backsliding it would not necessarily have happened, do not suffi ciently 
take into account the rise of populism and the lack of civic interest in constitutional 
matters, due to poor constitutional culture. 81  

 So far, the liberal elite seems to be unable to protect the liberal democratic ideals, 
which certainly indicates that the special historical circumstances require a longer 
period of time to build up a liberal democratic political and constitutional culture. 
But the democratic backsliding is not a proof of the failure of liberal democracy 
altogether, 82  as illiberal leaders and their court ideologists want people to believe.  
 

  81    See similarly the critical reviews on Blokker ’ s book (n 77) by Jiri Priban and Bogusia Puchalska 
in     ICONnect  .  ‘  Book Review/Response: Paul Blokker, Jiri Priban and Bogusia Puchalska on Civic 
Constitutionalism  ’    Int ’ l J. Const. L. Blog   ( 10 September 2013 ) .   
  82    In their book, Ivan Krastev and Stephen Holmes argue that the fact that liberal democracy had no 
alternative in 1989, and East Central European countries had to imitate the Western model, contributed to 
the success of illiberalism in the region. See      I   Krastev    and    S   Holmes   ,   The Light that Failed:     A Reckoning   
( Allen Lane ,  2019 ) .  In my view, there was both a rightist nationalistic and a leftist democratic socialist 
alternative during the post-communist transition, and copying the West could only be harmful if there 
would have been equally promising scenarios available. After all, the imitation of liberal democracy in 
Germany after World War II and in Spain, Portugal and Greece did not result in illiberal regimes.  
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