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Abstract 

The assertion that the legitimacy of law-making in international law depends on its rationality 
means more than just maintaining that the rules on the basis of which international norms are 
created have their own logic. Rather, it hints at the fact that law-making corresponds to a social 
rationality which is deeply intertwined with a specific idea of the “well-ordered society”. In other 
words, the procedures through which norms are created depend on what a political community 
is poised to identify as the rational and justifiable tenets on which social interaction should be 
based. Within the context of the national political communities, we find two opposite rational 
justifications of law-making. On the one hand, we have a top-down approach, namely the 
assumption that a society is only well-ordered if it follows forms of rationality that are superior 
to the capacity of individual self-awareness. On the other hand, an alternative bottom-up view 
was developed, according to which the rationality and legitimacy of law-making is guaranteed 
only on the basis of the empowerment of those who have to comply with the rules created 
thereby. Each one of the conflicting understandings as regards the fundaments of legitimate 
law-making within the national context comprises different variants of how the rationality of the 
well-ordered society is interpreted. Moving on to the legitimacy of law-making in international 
law, the change of the context in which the nomopoiesis occurs inevitably makes some of the 
strategies inapplicable that had been developed for the national realm, while others have been 
explicitly created for the international setting or at least adapted to it. After having highlighted 
strengths and weaknesses of each variant of rational legitimation of international law-making, 
the article closes with some considerations about the tension between the request of an 
adequate legitimacy of international law and the difficulty to realize it in a world in which power 
politics, far from being neutralized, is always looming large. 
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1. Legitimacy of Law-making and the Rationality of the “Well-ordered 

Society” 

Saying that law-making has its own rationality and that this rationality plays an important role 

in determining its legitimacy seems to be quite trivial. In fact, it is rather incontestable that the 

procedures that lead to a legal norm being passed by the institutions endowed with this 

competence are characterized by a specific internal logic. Furthermore, following carefully the 

procedural steps is arguably the most immediate condition for qualifying the norms approved 

as formally legitimate. Looking at the question from a more substantial point of view, however, 

we have to recognize that the rationality of law-making has a more profound layer. Indeed, 

each form of law-making corresponds to a social rationality which is deeply intertwined with a 

specific idea of the “well-ordered society”. In other words, the procedures through which norms 

are created depend on what a political community is poised to identify as the most fundamental 

rational principles on which social interaction should be based.1 

                                                
1 It should be specified, here, that every idea of the “well-ordered society” covers both the domestic and the 

international level. This assumption does not rule out dualism, as the possibility to have two contrasting norms — 
one domestic and the other international — which are both legitimate. Simply, in this case, the predominant idea 
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Within the context of the national political communities, on which Section 2 focuses, we 

essentially find two rational justifications of law-making, respectively related to two conflicting 

views as regards the basic tenets of the well-ordered society. On the one hand, we have the 

assumption that a society is only well-ordered if it follows forms of rationality that are superior 

to the capacity of individual self-awareness. Therefore, the law is not rational — and thus 

legitimate — insofar as it emerges from deliberative processes that include all individual 

members of the society, but rather precisely for the opposite reason, namely because it 

embodies a content that goes beyond the analytical capacity of most individuals and, if 

necessary, trumps their will (2.1.). On the other hand, we are faced with precisely the opposite 

approach, in the sense that, according to the second understanding of the well-ordered society, 

the rationality and, therefore, also the legitimacy of law-making is guaranteed only on the basis 

of the empowerment of those who have to comply with the rules created thereby (2.2.). We 

can speak, in the first case, of a top-down approach to legitimacy, while the second concept 

of legitimate law-making essentially contours a bottom-up view of how legal rules should be 

created. Each one of the conflicting understandings as regards the rational fundaments of 

legitimate law-making within the national context comprises different variants of how the well-

ordered society is interpreted. More specifically, the more general assumption that a society is 

well-ordered if the law expresses an objective rationality which may be unattainable to the 

individual subjectivity — i.e., the top-down view of the well-ordered society — takes concrete 

shape in four different variants: first, the religious one, according to which the legitimacy of 

human laws derives from their compliance with the commands of some kind of divine being 

(2.1.1.); secondly, the sovereignty-based strand, which maintains that law, to be legitimate, 

has simply to implement the will of the sovereign in an effective way (2.1.2.); thirdly, the 

nationalistic approach, which states that law is legitimate inasmuch as it serves the objective 

interests of the nation (2.1.3.); and, fourthly and finally, the technocratic variant which assumes 

that the only criterium for legitimacy lies in the functional efficiency of governance (2.1.4.). On 

the other side of the divide, the assumption that, to be well-ordered (and, thus, rational as well 

as governed by a legitimate power), society has to be based on rules created through bottom-

up processes, also develops into distinct variants: the formalist view, according to which the 

only two conditions for legal norms to be legitimate consist in respecting the procedure for their 

approval and in allowing the participation of the citizens (2.2.1.); the republican approach, 

which states that rules must rely on a deeply rooted set of values, shared by a large majority 

of the members of the social and political community (2.2.2.); and the communicative 

understanding, which claims that legal norms, to be recognized as legitimate, are required to 

emerge from discursive interactions grounded on the principle of the best argument (2.2.3.). 

Switching now to the legitimacy of law-making in international law — which is the topic of 

Section 3 — it is quite evident that the change of the context, in which the nomopoiesis occurs, 

inevitably makes several of the strategies that had been developed for the national realm 

simply inapplicable and, while some have been adapted to the international setting, other 

approaches have been explicitly created for it. Indeed, with regard to the top-down 

understanding of the conditions for a rational social order, only the views that derive the 

legitimacy of law-making from some form of natural law (3.1.), or from the assumption of a 

                                                
of the “well-ordered society” implies the existence of two distinct and unrelated sources of legitimacy. Such an 
approach has to be kept separated from the perspective of a “multi-layered legitimation” (see: infra, Section 3.5.), 

in which legitimacy has indeed different sources, but interrelated with one another and ultimately drawing from 
the same principle of communicative rationality. 
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higher competence of the holders of public power can be transferred to the dimension of 

international law (3.2.). With reference to the bottom-up approach, on the other hand, the 

formal and the communicative variants can be adopted only with some relevant adjustments 

(3.3. and 3.5.). A further idea of legitimacy, based on the concept of “reasonableness”, was 

then specifically created in order to meet the conceptual challenges of the transnational 

constellation (3.4.). Section 4 finally draws the threads together, while reflecting on the tension 

between the request of an adequate legitimacy of international law and the difficulty to realize 

it in a world in which power politics, far from being neutralized, is always looming large. 

2. The Rational Legitimacy of Law-making in the National Setting 

The legitimacy of traditional international law was essentially based on two pillars: the equal 

sovereignty of states and their consent to the rules to be established. This way, the legitimacy 

of the norms of international law was led back to the legitimacy of the political regimes of the 

states as members of the international community. At the same time, however, the internal 

legitimacy of the political regimes of nation states was not considered an issue of international 

law, or — to be more precise — it was downgraded in its normative quality since international 

law generally assumed that legitimacy was given insofar as the power exercised by the 

governments in their territories and on their populations was effective. Besides the system of 

norms that regulates the interactions between states — which should be referred to as 

“international law stricto sensu” and is assumed to maintain the conventional understanding of 

legitimacy — in the last three decades international law sensu lato has seen the birth and the 

fast development of what we can define as cosmopolitan law. Immanuel Kant was the first 

thinker who distinguished between traditional international law and the jus cosmopoliticum, or 

“cosmopolitan law”, a category which he newly created for this purpose.2 Instead of giving 

shape to the relations among sovereign states, cosmopolitan law had to lay down the rules of 

interactions of human beings beyond the national dimension, i.e., regardless of their belonging 

to a specific political community. In Kant’s political philosophy, the contents of cosmopolitan 

law were rather thin inasmuch as they were limited to the prohibition to treat non-citizens as 

hostile agents. Yet, his conceptual creation had a much more ambitious potential, which came 

to be at least partially developed in the following centuries and, more concretely, in the last 

thirty years. Indeed, as we understand it now, cosmopolitan law is the set of legal instruments, 

enacted by international organizations located above or beyond the nation states, which are 

entrusted with the universal task of protecting the conditions for human beings to globally 

interact as equally dignified actors.3 Given these premises, cosmopolitan law takes the 

characteristics of a worldwide constitutionalism, i.e., of a constitution of humankind.4 

                                                
2 Immanuel Kant, ‘Zum ewigen Frieden. Ein philosophischer Entwurf’ (1795), in: Immanuel Kant, Werkausgabe, 

Wilhelm Weischedel ed., Suhrkamp, Frankfurt a. M. 1977, Vol. XI, 193–251, at 203 (English translation by H. B. 

Nisbet: ‘Perpetual Peace: A Philosophical Sketch’, in: Immanuel Kant, Political Writings, Cambridge University 

Press, Cambridge/New York 1991, 93–130, at 98 et seq.); Immanuel Kant, ‘Die Metaphysik der Sitten’ (1797), in: 

Kant, Werkausgabe, supra note 2, Vol. VIII, 309–634, Part I/II, § 62, at 475 et seq. (English translation by Mary 

J. Gregor: The Metaphysics of Morals, Cambridge University Press, Cambridge/New York 1991, at 158 et seq.). 
3 Christian Tomuschat, International Law: Ensuring the Survival of Mankind on the Eve of a New Century, in: 

“Collected Courses of The Hague Academy of International Law”, vol. 281, Nijhoff, The Hague 1999. 
4 Jan Klabbers, Anne Peters, Geir Ulfstein (eds.), The Constitutionalization of International Law, Oxford University 

Press, Oxford/New York 2009; Stefan Kadelbach, Thomas Kleinlein, ‘Überstaatliches Verfassungsrecht’, 44 

Archiv des Völkerrechts (2006) 235–266; Mehrdad Payandeh, Internationales Gemeinschaftsrecht, Springer, 

Heidelberg/New York 2010. 
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More concretely, cosmopolitan law is made up of two new categories of legal instruments: 

supra-state law as the system of norms located above the states in order to protect peace and 

essential human rights in a worldwide setting,5 and global law as the legal framework situated 

beyond nation states so as to govern worldwide impacting phenomena. Cosmopolitan law as 

“supra-state law” consists of legal norms, both written and customary, which are regarded as 

being valid erga omnes, either because the treaties that make up the written part of 

cosmopolitan law, as well as the decisions taken by international organizations based on those 

treaties, are considered also binding on non-signing parties, or because it is assumed that 

some customary norms — the so-called jus cogens — embody indefeasible principles of 

human dignity.6 On that basis, the legitimacy of supra-state law cannot rely on the decisions 

explicitly taken by individual states since they are also supposed to be bound by treaties they 

never agreed to and cannot withdraw from, as well as by non-written universal norms which 

are thought to be independent of any individual approval or disapproval. On the other hand, 

cosmopolitan law as “global law” arises from the need, in an ever more interconnected world, 

to address with global measures of postnational ambition and range questions such as labour 

and financial markets, migration, ecological crises, terrorism, organized crime, technological 

and scientific innovation, exploitation of natural resources, and worldwide spreading diseases. 

This requires a robust institutional and normative architecture composed of a significant 

number of specialized authorities with their legal framework, which — though not endowed 

with the same normative priority given to supra-state institutions and laws — are nonetheless 

situated beyond the nation states inasmuch as they create a field of governance that tends to 

bypass at least some of the usual controls exercised by domestic constitutional organs.7 Global 

law does not contend to be valid erga omnes, nor does it explicitly challenge state sovereignty. 

In a quite indirect way, however, it also raises a claim to authority with respect to the individual 

states, especially insofar as “treaties today, though still binding only on those who ratify them, 

increasingly delegate powers to treaty-based bodies with a quasi-legislative or quasi-judicial 

character.”8 Therefore, though sharing with traditional international law, or international law 

stricto sensu, the characteristic of being binding only on signing parties, global law can be 

justifiably regarded as part of cosmopolitan law as the law that addresses the interests of the 

whole humankind, and not of the individual states. 

However innovative or even revolutionary cosmopolitan law might be, it also poses 

unprecedented challenges with regard to the question of its legitimacy. Indeed, inasmuch as 

cosmopolitan law is assumed to bind the states beyond their consent, its legitimacy must be 

rooted in a dimension somehow higher than the individual states’ choices. It is at this point that 

the path of cosmopolitan law to legitimacy inevitably shows significant similarities to the way 

in which the legitimacy of domestic public power is generally understood. In both cases, 

indeed, the overall consent of each individual unit that contributes to constitute the community 

— the individual persons with reference to the nation states, and the states with regard to the 

                                                
5 Armin von Bogdandy, Sergio Dellavalle, ‘Universalism and Particularism: A Dichotomy to Read Theories on 

International Order’, in: Stefan Kadelbach, Thomas Kleinlein, David Roth-Isigkeit (eds.), System, Order, and 

International Law, Oxford University Press, Oxford/New York 2017, 482–504. 
6 Stefan Kadelbach, ‘Genesis, Function and Identification of Jus Cogens Norms’, 46 Netherlands Yearbook of 

International Law (2015) 147–172. 
7 Armin von Bogdandy, Rüdiger Wolfrum, Jochen von Bernstorff, Philipp Dann, Matthias Goldmann (eds.), The 

Exercise of Public Authority by International Institutions, Springer, Heidelberg 2010; Matthias Goldmann, 
Internationale öffentliche Gewalt, Springer, Heidelberg 2015. 

8 Mattias Kumm, ‘The Legitimacy of International Law: A Constitutionalist Framework of Analysis’, 15 European 
Journal of International Law (2004), 907–931, at 914. 
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international community — is simply presupposed as the result of allegedly compelling rational 

arguments, so that the specific approval of every single norm or measure by every single 

component of the whole is not required. Therefore, to assess the different rational justifications 

of the legitimacy of international law-making — with particular reference to cosmopolitan law 

— it may be useful to start by analysing the strategies that have been deployed to underpin 

the legitimacy of law-making in the national setting. 

Let us begin with some considerations about the meaning of law and law-making. Every society 

needs rules to make sure that interactions among its members are peaceful, predictable and 

possibly also cooperative. If these conditions are met, a society can be regarded as “well-

ordered”.9 Some of the rules on which the well-ordered society is based are customary and, 

as such, are seen as deriving from self-evident, almost natural rational principles. Yet, others 

are written and human-made, so that they require a specific justification for the processes that 

lead to them being laid down by the institutions of public power entrusted with that task. More 

specifically, they have to be recognized as legitimate by those members of the political 

community who are bound to abide by them. Going a step further, it can be said that rules are 

acknowledged as legitimate if they correspond to a rationality of public power that the members 

of the political community — or, at least, most of them — deem as the most suitable to 

guarantee a satisfying level of societal order. 

Now, focusing on the rational law-making in the nation state, two questions arise. Firstly, which 

ideas of a rational and, thus, well-ordered society did legal and political theorists envisage with 

reference to the individual political community? And, secondly, which strategies have been 

developed to legitimize specific forms of law-making on the basis of those ideas? As regards 

the first question, it has justly been claimed that, if we are mainly interested in the issue of 

legitimate public power, it is useful to reduce the many views of the well-ordered society to two 

opposite ideal types.10 Indeed, societal order as a whole has three essential dimensions — its 

extension, its ontological basis, and its unitary or post-unitary structure — so that a number of 

different conceptions of the well-ordered society emerge from the combination of the distinct 

understandings of such dimensions. However, if we only take the aspect of the legitimacy of 

public power into consideration — and, thus, just one of the many facets of the concept of 

societal order — the complexity of the research object significantly decreases, to the extent 

that a simple dichotomy may be a sufficiently sophisticated instrument to measure the field. 

Indeed, it was Hans Kelsen who pointed out for the first time that the legitimacy of law-making 

can be led back to two contrary approaches.11 The first is based on a top-down rationale, while 

the second is characterized by a bottom-up approach. 

2.1. The Top-down Understanding of the Well-ordered Society 

According to the top-down understanding of the well-ordered society — and, therefore, of the 

rational legitimacy of law-making — the political community is best governed if the rules that 

shape social interactions are derived from principles that are supposed to be located beyond 

the reflexive intentions of the members of the community. Thus, society is allegedly ruled in 

the best possible way if its laws embody a rationality that is deemed superior to the citizens’ 

                                                
9 Sergio Dellavalle, Paradigms of Social Order. From Holism to Pluralism and Beyond, Palgrave Macmillan, 

London/New York 2021. 
10 Mario Dogliani, Introduzione al diritto costituzionale, Il Mulino, Bologna 1994, at 115 et seq. 
11 Hans Kelsen, General Theory of Law and State, Harvard University Press, Cambridge (MA) 1949 (1st ed. 1945), 

at 283. 
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will, whereby this superiority — as I will show in short — takes different forms. As a result, if 

we follow the top-down understanding of the rational legitimacy of public power, the members 

of the political community should refrain from questioning the rationale of its rules and simply 

enjoy the advantages secured by its legal order, while recognizing that the holders of public 

power possess exclusive competences that most fellow citizens lack. 

2.1.1. The Religious Legitimation of Law-making 

In Western political thought, the idea of the top-down legitimacy of law-making — i.e., the view 

that society is well-ordered inasmuch as its rules express a rationality located above and 

beyond the reflexive intentions of the citizens — took shape in four main variants. The one that 

goes further back in time relies on the alleged superiority of divine law towards human-made 

norms. According to this approach, which was developed first by the Christian theology of the 

Middle Ages12 and then confirmed by the Catholic thinkers of early Modern Ages,13 legal norms 

are legitimate if they explicitly or implicitly derive from the commands of the Sacred Scripture. 

In plain words, this means that what humans lay down in their laws should not be in contrast 

with those commands and, since the authority as regards the interpretation of the contents of 

the Sacred Scripture lies in the hands of the Church and — more specifically — of the pope as 

its supreme authority, it is the hierarchy of the Catholic Church that is ultimately in charge of 

defining what is legitimate law-making.  

One might rightly contend that the religious justification of the rational legitimacy of law-making 

belongs to the past, at least in the Western world. Nonetheless, a remembrance of it remains 

in the central importance that is given to the notion of dignity in some constitutional traditions.14 

In principle, dignity can be understood as a quality inherently belonging to human beings as 

such,15 or as a comprehensive — though rather indistinct — definition to denote the mutual 

compliance with the conditions of recognition within the pragmatic context of social 

interaction.16 According to the first understanding, which is undoubtedly the most widespread, 

human dignity is lastly rooted in a substantialist view of natural law, in the sense that it makes 

a significant part of what is seen as the essence of being human, well before the onset of any 

intersubjective dimension.17 Even leaving aside the epistemological problem that always arises 

when we try to grasp the “essence” of something, it is nonetheless unquestionable that the 

substantialist view on dignity imposes significant and incontestable constraints on legitimate 

law-making, thus taking it away from bottom-up processes of deliberation.18 The reference to 

                                                
12 Thomas Aquinas, Summa theologica [1265–1273], W. Benton-Encyclopedia Britannica, Chicago 1980, Part II, 

Section I, Question 90 et seq. 
13 Francisco de Vitoria, ‘Relectio de potestate civili’ (1528), in: Francisco de Vitoria, Political Writings, Anthony 

Padgen and Jeremy Lawrance eds., Cambridge University Press, Cambridge/New York 2012, 1–44; Francisco 
Suárez, ‘De legibus, ac Deo legislatore’ (1612), in: Francisco Suarez, Selections from three Works, Clarendon 
Press, Oxford 1944, 1–646, Book II, Chapter IV, at 171 et seq. 

14 Samuel Moyn, ‘The Secret History of Constitutional Dignity’, in: Christopher McCrudden, Understanding Human 
Dignity, Oxford University Press, Oxford 2013, at 95 et seq. 

15 Dieter Grimm, ‘Dignity in a Legal Context: Dignity as an Absolute Right’, in: McCrudden, Understanding Human 
Dignity, supra note 14, at 381 et seq. 

16 Sergio Dellavalle, ‘From Imago Dei to Mutual Recognition: The Evolution of the Concept of Human Dignity in the 
Light of the Defence of Religious Freedom’, in: McCrudden, Understanding Human Dignity, supra note 14, at 435 
et seq. 

17 Michael Rosen, ‘Dignity: The Case Against’, in: McCrudden, Understanding Human Dignity, supra note 14, at 
143 et seq. 

18 Christopher Tollefsen, ‘The Dignity of Marriage’, in: McCrudden, Understanding Human Dignity, supra note 14, 
at 483 et seq. 
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the ontological dignity of human beings even made it possible for the Catholic Church to 

maintain a remainder of its previous pivotal position in determining the legitimacy of law-

making, as it had been developed by its most relevant thinkers between the thirteenth and the 

seventeenth centuries. In fact, since “the dignity of the human person is rooted … in the 

image … of God”19 and the Church considers itself as the only truthful interpreter of God’s 

commands on earth,20 then the consequence can only be that specifying the correct meaning 

of “dignity” is viewed by the Vatican’s hierarchy as one of its prerogatives.21 As a further result, 

the Catholic Church still claims the authority to condemn laws that do not reflect its 

understanding of human dignity as intrinsically illegitimate.22 

2.1.2. Law-making and Sovereign Power 

The second understanding of the top-down rationality of legitimate law-making is centred on 

the notion of sovereignty. Initially created as an attempt to make political power independent 

from religious and clerical influences,23 this approach regards as legitimate all laws emanating 

from the explicit will of a public power that does not recognize either superior authorities or the 

overlapping of equally valid norms deriving from same-level, but self-reliant sources.24 Put 

differently, the first step consists here in an act of will of a political actor that establishes thereby 

institutions and norms for the protection of the common interests which are assumed to be 

self-supporting. In a second step, then, laws are produced on the basis of procedural rules 

explicitly or implicitly laid down through the original act of will of the sovereign. Insofar as these 

secondary norms are consistent with those original rules, they are also considered valid. 

The sovereignty-based strategy for the justification of the legitimacy of law-making is grounded 

on a concept of rationality that has three main characteristics. Firstly, the act of will on which 

the whole normative system is established, is peremptorily subjective, in the sense that it does 

not take in any consideration either natural law or dialogical forms of intersubjective interaction. 

Secondly, the rationale of law-making is largely reduced to the effectiveness of the legal 

system, so that a norm is ultimately legitimate if those who are within its field of application 

also comply with its contents. Thirdly, the rationality of the sovereign legal system is intimately 

linked to its unitary structure, i.e., to the fact that it is self-reliant and strictly hierarchical, so 

that any overlapping between norms of the same level, claiming validity at the same time and 

on the same matter, is explicitly and unequivocally ruled out.25 Yet, the problematic 

consequence of this approach is that any attempt to redefine the legal system in a more 

pluralist way is radically denounced as a pernicious pathology. 

                                                
19 Catechism of the Catholic Church, para. 1700, 

<https://www.catholicculture.org/culture/library/catechism/index.cfm?recnum=4902>, accessed 28 May 2021. 
20 Joseph Ratzinger, Tarcisio Bertone, Dominus Jesus, 

<http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20000806_dominus-
iesus_en.html>, accessed 29 May 2021. 

21 For a debate on this topic, see: Marta Cartabia, Andrea Simoncini (eds.), Pope Benedict XVI’s Legal Thought. A 
Dialogue on the Foundation of Law, Cambridge University Press, Cambridge/New York 2015. 

22 Congregation for the Doctrine of the Faith, Samaritanus Bonus. On the Care of Persons in the Critical and 
Terminal Phases of Life, 
<https://press.vatican.va/content/salastampa/en/bollettino/pubblico/2020/09/22/200922a.html>, accessed 29 
May 2021. 

23 Jean Bodin, Six livres de la république, Imprimerie de Jean de Tournes, Lyon 1579; 1st ed. 1576 (English 
translation by M.J. Tooley, Blackwell, Oxford 1955). 

24 Martin Loughlin, The Foundations of Public Law, Oxford University Press, Oxford/New York 2010 
25 Martin Loughlin, ‘What Is Constitutionalisation’, in: Petra Dobner, Martin Loughlin (eds.), The Twilight of 

Constitutionalism, Oxford University Press, Oxford/New York 2010, 47–69. 

http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20000806_dominus-iesus_en.html
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20000806_dominus-iesus_en.html
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At first, the idea of the sovereignty-based rationality of legitimate law-making was introduced 

at the end of the sixteenth century to justify absolutism. Later, however, the sovereign agent 

whose act of will lays down the basis for the legitimacy of the legislative process was 

progressively identified with the community of individuals that had to obey the laws of the polity. 

By doing so, sovereign power took the features of popular sovereignty. Nevertheless, it would 

be wrong to equate any idea of popular sovereignty with the bottom-up legitimacy of public 

power. Indeed, the notion of popular sovereignty simply puts the self-determination of the 

“people” as a whole at the centre of the legitimation strategy, while the way in which the 

citizens, that ultimately make up that “people”, concretely interact with one another in order to 

guarantee that the power is legitimate is rather in the background. Instead, bottom-up 

strategies of legitimation work in precisely the opposite way: in this case, the legitimizing 

communication is put to the fore, and the whole of the “people” is regarded as the final result 

of the interaction. 

2.1.3. The Self-determination of the Nation 

Within the context of the strategy that ascribes the rational legitimacy of law-making to the 

exercise of sovereignty, the reference to the “people” is quite relevant, in particular in the 

democratic tradition, but not essential. In fact, according to this approach, legitimate law-

making can also be justified without any specific reference to the interests of those who have 

to abide by the law, or just by quite implicitly assuming that social order — no matter which 

form it takes — is always better suited to the wellbeing of the population than chaos. On the 

contrary, the “people” takes on a central role in the third understanding of the top-down 

rationale of legitimate law-making. Following this view, issuing norms binding on the members 

of the community is acceptable insofar as these norms benefit the “people”. What is important, 

here, is to point out that the “people” is seen — in a typically holistic characterization — as 

something that embodies a higher value than the sum of the individuals that constitutes the 

political community. In Kelsen’s words, the “people” becomes hereby a “macro-anthropos”,26 

with an autonomous life and priorities that should be supported by the legal means developed 

by the legislator. To make the non-individualistic nature of the “people” clear, the exponents of 

its holistic understanding tend to identify it with the nation, thus with a notion that explicitly 

recalls a quasi-natural background. 

From this viewpoint, laws have to serve the self-determination of the nation, whereas this 

concept acquires here a rather existential than democratic connotation. In other words, the 

political community is not considered self-determined because its individual components 

actively participate in the decision-making process, but because the legislators put in place the 

necessary measures to preserve the collective identity. This understanding has been displayed 

in two different versions. According to the first and darker one, the identity of the political 

community is properly defended — and, thus, the results of law-making are legitimate — if the 

issued norms make it possible to gather enough resources to support a successful fight for 

survival in the hostile environment of international relations.27 The second and softer variant, 

instead, understands the preservation of the collective identity as based on decision-making 

                                                
26 Hans Kelsen, Reine Rechtslehre. Einleitung in die rechtswissenschaftliche Problematik, Deuticke, Leipzig/Wien 

1934, at 116. 
27 Carl Schmitt, ‘Der Begriff des Politischen’ (1932), in: Carl Schmitt, Der Begriff des Politischen. Text von 1932 mit 

einem Vorwort und drei Corollarien, Duncker & Humblot, Berlin 1963, 20–78 (English translation by George 
Schwab, The University of Chicago Press, Chicago/London 2007). 
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processes that maintain the cultural integrity of the nation. Put differently, law-making is only 

legitimate if it grows out of the long-established tradition of the country, while all stages of the 

decision-making process should be conducted in the national language.28 Once again, it 

should be reminded that language, here, is not an ethnically neutral instrument for an open 

understanding among all individuals participating in the exchange of arguments, but the 

expression of an exclusive belonging which is assumed to be deeply intertwined with all 

aspects of the life of the nation. Therefore, no adequately legitimate law-making is possible at 

a supranational or cosmopolitan level.29 

2.1.4. Technocratic Law-making 

The fourth and most recent version of the top-down justification of the rational legitimacy of 

law-making is related to the development of the bureaucratic state in the second half of the 

nineteenth century. Max Weber was the first thinker to identify this form of legitimacy of public 

power, which he simply labelled as “rational”.30 Weber’s “rational” legitimacy is based on three 

elements: firstly, a legal system that effectively regulates social relations and gives 

predictability to interactions; secondly, an efficient bureaucracy with hierarchical structure; and, 

thirdly, the presumption that the holders of power and, in general, the members of the 

bureaucratic apparatus are endowed with better skills and superior knowledge than the 

common citizens. Therefore, according to this understanding, the rationality that makes law-

making legitimate is fundamentally embedded in the institutional procedure, so that searching 

for citizens’ consent is not only unnecessary but, under certain circumstances, even 

detrimental to the best possible functioning of the system. Furthermore, inasmuch as this 

rationality is represented by those individuals that hold influential positions in the different 

sectors of society, their activity should not be hampered by the intervention of largely 

incompetent fellow citizens. Most of these assumptions were than taken up, in the second half 

of the twentieth century, by systems theory – in particular in its German-speaking variant –31 

which makes up the presently most influential theory supporting the competence-based idea 

of legitimate law-making.32 More specifically, following Gunther Teubner, the creation of norms 

in functionally highly differentiated societies is increasingly taken away from parliamentary 

assemblies and put in the hands of specialist circles and professional bodies.33 

2.2. The Well-ordered Society as Bottom-up Legitimation of Public Power 

Contrary to the aforementioned view, the bottom-up approach to the rational legitimacy of law-

making assumes that rationality originally lies in every single citizen. Faithful to the principle 

                                                
28 Dieter Grimm, ‘Braucht Europa eine Verfasssung?’, 50 JuristenZeitung (1995) 581–591. 
29 Dieter Grimm, ‘The Constitution in the Process of Denationalization’, 12 Constellations (2005) 447–463; Dieter 

Grimm, ‘The Achievement of Constitutionalism and its Prospects in a Changed World’, in: Dobner & Loughlin, 
The Twilight of Constitutionalism, supra note 25, 3–22; Dieter Grimm, Sovereignty, Columbia University Press, 
New York 2015. 

30 Max Weber, Wirtschaft und Gesellschaft, Mohr, Tübingen 1922, at 124 (English translation by Ephraim Fischoff 
et al.: Economy and Society, Guenther Roth and Klaus Wittich eds., University of California Press, Berkeley/Los 
Angeles/London 1978, at 215). 

31 Niklas Luhmann, Die Gesellschaft der Gesellschaft, Suhrkamp, Frankfurt a. M. 1997 (English translation by 
Rhodes Barrette: Theory of Society, Stanford University Press, Stanford (CA) 2012). 

32 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism in Globalization, Oxford University Press, 
Oxford/New York 2012. 

33 Gunther Teubner, ‘“Global Bukowina“: Legal Pluralism in the World Society’, in: Gunther Teubner (ed.), Global 
Law Without a State, Dartmouth, Aldershot 1997, 3–28, at 7 et seq.. 
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volenti non fit iniuria, the societal order is rational inasmuch as it corresponds to the reflexive 

will of all its individual components.34 Consequently, to be rational and thus legitimate, law-

making has to find suitable ways to involve all members of the society and to guarantee their 

right to participate in the decision-making process. Analogously to its top-down counterpart, 

the bottom-up approach also developed different variants. While two of them can be seen as 

the opposite poles of the contradiction that divides the formal view of the well-ordered society 

from its ethical understanding, the third represents rather an attempt to reconcile the extremes. 

2.2.1. Formal Legitimacy 

According to the first strand of the bottom-up legitimation of public power, laws are legitimately 

issued if the process happens in compliance with formal rules.35 No other condition is required. 

Indeed, from the viewpoint of its supporters, societies that are increasingly characterized by 

social, religious, ethnic and economic differences can only be stabilized through a value-free 

set of norms.36 Furthermore, since the participation of the members of the community in the 

process that creates those norms is regarded as necessary in order to guarantee sufficient 

compliance, political involvement itself must be cleared of any substantial belonging. Basically, 

the individual commitment to the community is therefore reduced to taking part in the electoral 

process and in respecting its results. Because nobody should feel excluded, an overly strong 

democratic pathos by some citizens, if it were to dominate the debate, would be ultimately 

detrimental to the purpose of establishing a peaceful society.  

The ethical neutrality is surely the most qualifying aspect of the formal legitimacy of law-

making. Besides that, it is also typified by five further features. Firstly, policymaking requires 

decisions, but, because a general consensus on the measures to be taken can hardly be 

expected in a complex and diverse society, a rule should be established in order to avoid 

stalemates. This is the rationale of the majority principle, which should not be understood — 

within the context of the formal legitimacy of public power — as a way to find out some kind of 

political truth or a superior ethical principle. Rather, it has simply to be seen as an instrument 

to make law-making possible without taking a superior ethical stance. Obviously, this approach 

can only lead to effective results if the minority is prone to accepting the decisions issues by 

the majority, which, for its part, presupposes the implementation of two other essential features 

of the formal pattern of legitimation, namely the protection of the minorities — regardless of 

how they define themselves — on the one hand, and the guarantee of the possibility to overturn 

the decision at some later point, provided that the former minority has then become a majority 

according to the same aforementioned procedure. To prevent the deployment of any kind of 

authoritarianism, the principle of the formal legitimacy of public power provides — as its fourth 

essential feature — for a clear division of powers. Finally, so as to preserve all other 

fundamental tenets, a constitutional adjudication should be established. 

                                                
34 Kant, Die Metaphysik der Sitten, supra note 2, Part I/II, § 46, at 432 (English: at 125). 
35 Hans Kelsen, Vom Wesen und Wert der Demokratie, Mohr, Tübingen 1929, 2nd ed. (English translation by Brian 

Graf, Nadia Urbinati and Carlo Invernizzi Accetti eds., Rowman & Littlefield, Lanham 2013); Norberto Bobbio, Il 
futuro della democrazia, Einaudi, Torino 1984 (English translation by Roger Griffin: Future of Democracy, Polity 
Press, Cambridge 1991). 

36 Hans Kelsen, General Theory of Law and State, Harvard University Press, Cambridge (MA) 1949 (1st ed. 1945), 
at 283. 
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2.2.2. Republicanism 

At the opposite end of the spectrum comprising the bottom-up forms of public power’s 

legitimacy, we find the approach generally known by the name of “republicanism”.37 While the 

advocates of formal legitimacy propose to empty the public sphere of ethical contents so as to 

avoid potentially disrupting conflicts between different social, religious, political and cultural 

groups, the supporters of contemporary republicanism believe that the threat that looms over 

liberal societies precisely consists in their neutrality as regards shared values. According to 

their interpretation, if citizens limit their commitment to the respect of value-neutral rules and 

going to the polls on election day — which itself is rarely enacted as a mandatory legal 

obligation — then society would lack that identification between individuals and the common 

purpose which alone prevents people from acting as free-riders.38 In other words, far beyond 

the ethically indifferent or even instrumental attitude that characterizes the formal or minimalist 

understanding of democracy, if we do not recognize ourselves in some kind of values that 

shape the public sphere, why should we not break the rules and the social contract that lie 

behind them in case that we detect a selfish benefit in doing so? Or, why should we act as a 

social unit if we are only a sum of egoistically calculating individuals? To avert the self-

defeating trap of a society of instrumental egoists, we have to rely on and strengthen the 

republican ethos, which arises from a shared history and culture. 

At first glance, it seems that republicanism is tantamount to the nationalistic ideology described 

above. On closer inspection, yet, it shows a fundamental difference. In fact, the nation-based 

legitimation of public power heavily relies on a pre-reflexive understanding of belonging, 

according to which individuals are part of a nation essentially on the basis of a pre-reflexive 

factor, namely because of their common descendance. On the contrary, those advocating 

republicanism claim that belonging to a political community implies not only historical 

rootedness but also a conscious commitment to its values and purposes. Moreover, whereas 

the concepts of rationality that underpin the two approaches are in both cases deeply 

intertwined with a linguistic dimension, they differ nonetheless significantly, and most tellingly 

exactly in the way in which language is understood. In fact, nationalistic thinking sees the 

rationality of language in its historical stratification, so that law-making is regarded as rational 

precisely inasmuch as it is conveyed through the language of the nation as the guarantee of a 

common identity. Following republicanism, instead, language as the conveyor of rational 

decision-making not only draws from a non-disposable historical background but is also 

                                                
37 Philip Pettit, Republicanism: A Theory of Freedom and Government, Oxford University Press, Oxford/New York 

1997; Mortimer N. S. Sellers, ‘Republicanism, Liberalism, and the Law’, 86 Kentucky Law Review (1997–1998), 
1–30; Mortimer N. S. Sellers, American Republicanism, Palgrave Macmillan, Basingstoke/London 1994; Charles 
Taylor, ‘What’s Wrong with Negative Liberty’, in: Charles Taylor, Philosophy and the Human Sciences, 
Philosophical Papers 2, Cambridge University Press, Cambridge 1985, 211–229; Charles Taylor, ‘Cross-
Purposes: The Liberal-Communitarian Debate’, in: Nancy L. Rosenblum (ed.), Liberalism and the Moral Life, 
Harvard University Press, Cambridge (MA), 159–182. 

38  For a critique of the formal notion of democracy, see: Karl-Otto Apel, ‘Die Konflikte unserer Zeit und das 
Erfordernis einer ethisch-politischen Grundorientierung’, in: Karl-Otto Apel, Diskurs und Verantwortung. Das 
Problem des Übergangs zur postkonventionellen Moral, Suhrkamp, Frankfurt a. M. 1990, 15–41, at 26 et seq.; 
Karl-Otto Apel, ‘Die Situation des Menschen als ethisches Problem’, in: Apel, Diskurs und Verantwortung, supra 
note 38, 42–68, at 55 et seq. (English translation in: Karl-Otto Apel, Selected Essays, Eduardo Mendieta ed., 
Humanities Press, Atlantic Highlands (NJ) 1996, 174–191, at 181 et seq.); Karl-Otto Apel, ‘Das Anliegen des 
anglo-amerikanischen “Kommunitarismus“ in der Sicht der Diskursethik. Worin liegen die 
“kommunitären“ Bedingungen der Möglichkeit einer post-konventionellen Identität der Vernunftperson?’, in: Micha 
Brumlik Hauke Brunkhorst (eds.), Gemeinschaft und Gerechtigkeit, Fischer, Frankfurt a. M. 1993, 149–172, at 
152 et seq. However, Apel’s criticism did not end up supporting republicanism, as it is presented in this Section, 
but rather pleading for a communicative understanding of legitimacy (see: infra, Section 2.2.3.). 
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dialogical in essence.39 Rationally legitimate law-making is therefore, at the same time, the 

expression of a common identity and the result of a dialogue among committed citizens in 

order to find out the best policies in the interest of the community. Despite the detachment 

from the most restrictive identity-based interpretation of rational law-making, however, 

republicanism still suffers from at least two serious defects: firstly, dialogic rationality has 

always to be embedded into a quite rigid framework of values passed down through history; 

and, secondly, political identity is equated with cultural identity. Given these premises, the 

consequence is that – in a society characterized by the presence of different ethnic, religious 

and cultural groups with distinct sets of values — either one cultural group imposes itself on 

the remaining, and marginalize them, or the political community is split into largely non-

communicating components, thus missing precisely that goal of ethical consistency which was 

at the centre of the republican project. 

2.2.3. Communicative Legitimacy 

The communicative paradigm of social order attempts to overcome the opposite deficits of 

formal rationality and republicanism.40 Its supporters agree with the advocates of 

republicanism on the claim that a political community cannot thrive without a shared set of 

values, but reject the assertion that this set has to be drawn from history and cultural tradition.41 

To resolve the dilemma, they distinguish between two types of ethical identity: the cultural one, 

which is historically rooted and is made up of quite far-going assumptions about “who we are” 

and “which idea of the good life we share”; and the political one, which eschews existential 

questions and only focuses on the debates about the policies that should be adopted in order 

to address the problems of the whole society in a pragmatic way.42 By doing this distinction, it 

becomes possible to conceive of many different cultural or religious communities living side by 

side in only one political entity, simply because the discursive communication within these two 

realities deals with largely incommensurable questions — “who are we?”, on the one hand, or 

“how can we resolve our common problems?”, on the other — which should be kept neatly 

separated for the sake of our peaceful social life. Nevertheless, this approach does not imply 

that the political dimension is to be considered ethically neutral. To the contrary, the debate 

within the political community does include values; these, however, do not rely on tradition or 

history, but are created through the political interaction itself. In this sense, they are not 

substantial — inasmuch as they do not tell us anything about our existential identity — but 

merely express the citizens’ commitment to seek solutions for their shared problems on the 

basis of an open exchange of arguments. The only assumption that precedes the debate, here, 

is the common pledge to mutual recognition. 

                                                
39 Charles Taylor, ‘The Politics of Recognition’, in: Amy Gutmann (ed.), Multiculturalism, Princeton University Press, 

Princeton (NJ) 1994, at 32 et seq.; Charles Taylor, Sources of the Self, Harvard University Press, Cambridge 
(MA) 1989. 

40 Armin von Bogdandy, Sergio Dellavalle, ‘Universalism Renewed. Habermas’ Theory of International Order in 
Light of Competing Paradigms’, 10 German Law Journal (2009) 5–29. 

41 See: supra note 38. 
42 Jürgen Habermas, Die Einbeziehung des Anderen, Suhrkamp, Frankfurt a. M. 1996 (English translation by Ciaran 

Cronin and Pablo de Greiff: The Inclusion of the Other, The MIT Press, Cambridge (MA) 1998); Sergio Dellavalle, 
‘Our Legitimate Sovereignty and Global Responsibility’, in: André Santos Campos, Susana Cadilha (eds.), 
Sovereignty as Value, Rowman & Littlefield, Lanham (MD) 2021, 55–72. 
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More concretely, the legitimacy of law-making according to the communicative rationality relies 

on contexts of democratic debate, both formal and informal.43 Consequently, while law-making 

essentially occurs through the parliamentary assemblies, its legitimacy no less depends on a 

robust participation by the civil society as well as on institutional instruments that allow or even 

facilitate the involvement of the citizens, such as class actions, bottom-up draft laws and 

referendums. The communicative rationality understands the legislative process as an 

exchange of arguments aiming to achieve consensus on what can be reasonably regarded as 

the best solution for common problems. Nevertheless, its supporters are not so naïve as to 

think that general consensus can always be reached when a solution is urgently needed. 

Therefore, they admit that a rule must be introduced that temporarily suspends the search for 

an all-encompassing agreement, while maintaining the possibility to resume it as soon as 

possible and to reverse the decision in case that the conditions change. This rule, obviously, 

is the majority voting, which however, while displaying largely the same features as in the 

formal theory of legitimacy, is here only a provisional instrument on the way of a more far-

reaching purpose and not the most essential pillar of the whole system. From this perspective, 

the protection of minorities is not primarily thought to maintain their identity and status, but to 

make their ongoing participation in the political debate possible. In the same vein, constitutional 

adjudication should have the task of enabling the exchange of arguments, and not of limiting 

it on the basis of predetermined and indisputable truths. Finally, it is worth recalling that, since 

discursive interaction — and not the self-realization of an allegedly isolated individual — is 

regarded as the centrepiece of social and political life, the hierarchy of rights is reversed as 

compared to the liberal view with political rights, as the discursive rights par excellence, placed 

at the basis of all other entitlements. 

3. Legitimation Strategies in International Law 

Unsurprisingly, the transition from domestic to international (or, better, cosmopolitan) law 

introduces differences in the way in which the legitimacy of law-making is understood as well 

as in the rationality that is assumed to underpin it. The first result is that some domestic 

strategies for the legitimation of law-making are simply unsuitable to the larger and more 

complex context. This affects, first and foremost, those theories that ground legitimacy on the 

specific identity of a limited social community, like nationalism and republicanism. Indeed, if 

law-making is legitimate inasmuch as it represents the interests of the nation or expresses the 

commitment of the citizens to an individual polity, then either international law-making is 

illegitimate — because no nation or republican polity are given, or even possible, that go as 

far as to comprise the whole humankind — or we are forced to apply some alternative 

explanations. The situation is not much different with reference to the theory of sovereignty, 

which was explicitly created to shield internal political power from external interferences and 

can be adapted to cosmopolitan responsibility only as a result of deep-going conceptual 

readjustments.44 On the other hand, also the strategies for the rational justification of legitimate 

law-making, amongst those discussed above, that can be transferred from the more exclusive 

                                                
43 Jürgen Habermas, Faktizität und Geltung, Suhrkamp, Frankfurt a. M. 1992 (English translation by William Rehg: 

Between Facts and Norms, The Mit Press, Cambridge (MA) 1996). 
44 Eyal Benvenisti, ‘Sovereigns as Trustees of Humanity: On the Accountability of States to Foreign Stakeholders’, 

107 The American Journal of International Law (2013) 295–333; Sergio Dellavalle, ‘On Sovereignty, Legitimacy, 
and Solidarity: Or: How Can a Solidaristic Idea of Legitimate Sovereignty Be Justified?’, 16 Theoretical Inquiries 
in Law (2015) 367–398. 
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to the most inclusive level, are able to withstand the move only by profoundly readdressing 

their focus.45 Finally, at least one approach was newly introduced to justify the rational 

legitimacy of cosmopolitan law-making.46 

3.1. The Law of Humankind 

Recurring to religious legitimation of international or cosmopolitan legal order — no less than 

appealing to concepts that rely on intrinsically confined definitions of identity or sovereignty — 

is unquestionably a failed strategy, if only because no faith can reasonably expect to expand 

universally. The reference to the personal faith can be a strong driving force in motivating 

individuals to pursue worldwide peace and justice, as these principles are arguably enshrined 

in the doctrine of all world religions.47 Yet, for an inclusive discussion about justification of 

cosmopolitan law we need rational arguments, which can be understood and shared by all 

fellow humans, and not professions of faith. As it has been said above, however, the religious 

justification of rational law-making is deeply interconnected with the theory of natural law and 

reason, at least in the Christian — and especially in the Catholic — tradition. Given these 

premises, we have indeed a strand of legal theory that vindicates international law-making on 

the basis of some of the most typical contents of the classical natural law theory. This is the 

so-called “constitutionalization of international law” which, interestingly, is rooted in the work 

of authors significantly influenced by the Catholic doctrine.48 

The element that the theorists of the “constitutionalization of international law” draw from 

natural law — as far back as from Stoicism, at least implicitly, but more explicitly from the 

Western Christian tradition, both Catholic and Protestant —49 is the idea that there is a 

humanity sharing fundamental values and interests.50 Given these premises, cosmopolitan law 

can be seen as a kind of “law of humankind”.51 Being based on the self-evident commands of 

natural reason, cosmopolitan law would not need — according to this interpretation — any 

other justification for its legitimacy. However, the theory of the “constitutionalization of 

international law” has at least two major deficits, which substantially jeopardize its purpose. 

Firstly, the epistemological status of the assertion about the existence of a humanity that 

shares the same values and interests is precarious since the claim is not self-evident, nor is it 

grounded on sufficient external (empirical) substantiation. Insofar as the claim were 

transformed into a normative idea, or into a task to be achieved, then its epistemological 

content — as a counterfactual principle — would gain sufficient consistency. Yet, this is not 

the way chosen by the supporters of the theory of the “constitutionalization of international 

law”, who generally do not see their main assumption as the expression of a potential still to 

                                                
45 Among the top-down approaches to legitimacy listed above, the reference to natural law, which was always 

present — implicitly or explicitly — in the idea of a religious investiture (2.1.1.) is passed on to the notion of a “law 
of humankind” (3.1.), while the perspective of a technocratic law-making within the domestic setting (2.1.4.) is 
taken up by the transnational praxis of global governance (3.2.). Furthermore, as regards the bottom-up 
understandings of legitimacy, the international legal theory that equates legitimacy with legality (3.3.) draws from 
the domestic theory of “formal legitimacy” (2.2.1.), while “multi-layered legitimation” (3.5.) expands the originally 
domestic concept of a “communicative legitimacy" (2.2.3.).  

46 See: infra, Section 3.4. 
47 Hans Küng, Projekt Weltethos, Piper, München 1990.  
48 Alfred Verdross, Die Verfassung der Völkerrechtsgemeinschaft, Springer, Wien/Berlin 1926; Bruno Simma, ‘The 

Contribution of Alfred Verdross to the Theory of International Law’, 6 European Journal of International Law (1995) 
33–54. 

49 Martha C. Nussbaum, ‘Kant and Stoic Cosmopolitanism’, 5 The Journal of Political Philosophy (1997) 1–25. 
50 Tomuschat, International Law: Ensuring the Survival of Mankind on the Eve of a New Century, supra note 3. 
51 C. Wilfred Jenks, The Common Law of Mankind, Praeger, New York 1958. 
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be worked out and as a political project to be pursued, but as a matter of fact or as an 

ontological truth to be recognized and implemented.52 Secondly, precisely because the 

humanity allegedly united by common values and interests is regarded as a given reality that 

has simply to be discovered, it is unsurprising that the substance of what is deemed to be an 

undeniable truth is considered enshrined in legal documents and in their interpretation by 

international courts, instead of being entrusted to deliberative processes of legitimation — for 

instance through parliamentary assemblies or direct participation of the stakeholders — whose 

activity would rather consist in creating common values and interests, and not in simply 

unveiling and enacting them. 

 

3.2. Global Governance 

The more interactions of any kind reach worldwide range, the more global governance we 

need.53 Interestingly, the reference is made here to “governance” and not to “government”. 

Indeed, the aim clearly consist in finding pragmatic and effective solutions to problems — quite 

in the technocratic vein described above — and not in empowering the stakeholders. 

Therefore, what is envisaged is a “government for the people”, rather than a “government by 

the people”. More concretely, global governance should be realized through a network of 

international organizations, based on the normative framework of what has been defined as 

“global law” and composed of representatives of national governments, but largely 

independent from domestic hierarchies in their decision-making processes.54 Taking up such 

an approach unquestionably reinforces the executive power, in particular against the national 

legislature — which has little leverage when it comes to international law-making since, mostly, 

it can only approve or reject its ratification in toto — whereas courts (both national and 

international) retain a certain capacity to review the law of global governance.55 By doing so, 

courts activate the second pillar of Global Administrative Law (GAL), besides the normative 

management of transnational issues which is entrusted to International Governmental 

Organizations (IGO), namely the judicial control of precisely that management and of the 

measures taken by the IGOs. However, judicial control is something quite different from 

democratic legitimation,56 which must imply a far less selective involvement by those who have 

to abide by the rules.  

To a certain extent, the advocates of global governance acknowledge the issue and propose 

different solutions. The first is essentially formal since it asserts that the initiatives of the IGOs 

— or International Public Authorities (IPAs) —57 are to be considered legitimate inasmuch as 

they are in the public interest, which is guaranteed, in its turn, by the sheer fact that IPAs are 

endowed with a public mandate, derived from public power, to act for the common good.58 

                                                
52 Payandeh, Internationales Gemeinschaftsrecht, supra note 4. 
53 Anne-Marie Slaughter, A New World Order, Princeton University Press, Princeton/Oxford 2004. 
54 Ibid., at 36 et seq. 
55 Eyal Benvenisti, The Law of Global Governance, AIL-Pocket, The Hague 2014, at 252 et seq. 
56 Armin von Bogdandy, Ingo Venzke, In Whose Name?, Oxford University Press, Oxford/New York 2014. 
57 Armin von Bogdandy, Philipp Dann, Matthias Goldmann, ‘Developing the Publicness of Public International Law: 
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Nevertheless, the public mandate is granted by the domestic executive power of the signing 

states, with little or no leverage given to the legislature — and even less to the civil society — 

to discuss its contents in detail and to control the ongoing activities of the IPAs. Therefore, this 

approach does not imply any direct involvement of the citizens, which is generally regarded as 

the conditio sine qua non of any democratic order. The second solution starts from the above-

mentioned distinction between “government by the people” (or “input-oriented legitimacy”) and 

“government for the people” (or “output-oriented legitimacy”), eventually contending that only 

the latter is possible in transnational, supranational and global governance because all these 

dimensions lack the reference to a “people”. Despite this deficit, legitimacy should be regarded 

as sufficient— according to the “output legitimacy” approach — insofar as the individuals 

implicitly accept the measures taken by IGOs which are assumed to improve their life 

conditions.59 Apart from the rather narrow understanding of the notion of “people” — which 

recalls its interpretation by the supporters of nationalism — “output legitimacy” passes over in 

silence that a political system only deserves to be called democratic if the involvement of the 

citizens is not only passive, but active and reflexive. The third strategy that has been thought 

to increase the legitimacy of global governance refers, then, to the introduction of a higher 

transparency of the decision-making processes of international organizations, so as to trigger 

adequate mechanism, both political and legal, to ensure accountability.60 The fourth solution, 

finally, relies on the informal activation of the transnational civil society.61 Albeit important to 

integrate traditional forms of representative democracy, the last two strategies cannot replace 

them nonetheless: indeed, while democratic representativeness is characterized by specific 

rules that enable all citizens to take active part in the decision-making process, informal 

participation carries the weight of being diffuse and highly selective on the basis of the access 

capacities and the educational background of the stakeholders. 

3.3. Legitimacy as Legality  

Resorting to formal means plays a relevant role in ensuring adequate legitimacy in international 

law. Yet, not without some relevant conceptual problems. According to this interpretation, 

decisions taken on the basis of the instruments of international law are to be regarded as 

legitimate insofar as they are issued following the procedures laid down in those instruments. 

This kind of “procedural legitimacy”62 should account for the fact that — contrary to a 

widespread assumption — the member states of the international community mostly comply 

with the rules of international law.63 In that sense, legitimacy refers here to the “quality of a rule 

which derives from the perception on the part of those to whom it is addressed that it has come 

into being in accordance with right process.”64 The general quality of legitimacy relies on 

specific features such as determinacy, coherence, adherence (to a normative hierarchy) as 

well as symbolic validation,65 and is expected to give reasons why, at the same time, rules of 
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61 Ibid., at 239 et seq. 
62 Rüdiger Wolfrum, ‘Legitimacy of International Law and the Exercise of Administrative Functions’, 9 German Law 
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64 Ibid., at 706. 
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international law should be respected and the actors of the international arena do indeed 

comply with them in most cases. However, this definition of legitimacy does not provide 

answers to some important questions. 

Firstly, even if we reasonably accept that “procedural legitimacy” explains why states generally 

behave in the international arena following the rules laid down in accordance with international 

law’s instruments, it does not justify why they should recognize precisely those instruments as 

legitimate. In other words, the argument seems to take the legitimacy of the instruments of 

international law for granted, and then derive from this assumption the legitimacy of the norms 

issued on the basis of that hierarchically higher layer of legal instruments. However, higher-

level legal instruments — i.e., the international treaties from which the specific rules of 

interaction are drawn — are established by free acts of will that require justification; thus, they 

cannot be regarded as self-evident. Given these premises, it is not surprising that a second 

form of legitimacy is then called on for assistance, namely the usual consent by the signing 

states, which agree upon the creation of a fundamental legal framework for the regulation of 

inter-state interactions.66 Nonetheless — and here the second unanswered question comes to 

the fore — legitimation through state consent cannot apply to cosmopolitan law because this 

is characterized, as I already anticipated at the beginning of Section 2, by the quality of being 

explicitly or implicitly binding on international actors independently of their agreement. Thirdly, 

if legitimation should be understood as democratic, it must necessarily be linked to the 

expression of will by individual human beings, and not by collective entities such as states. 

Here, we have a significant epistemological problem due to the highly questionable 

equivalence between individual human beings and states in their capacity of guaranteeing 

consent, which ignores that states themselves are made of individual human beings with their 

specific free agency. Nevertheless, even apart from that, it is almost impossible to avoid the 

conclusion that either international law can be regarded as legitimate without being 

democratically issued, or the legitimacy of the whole international legal framework — if built 

only on legality — turns out to be rather shaky. Fourthly, and lastly, formal legitimacy within 

democratic states is not a once-and-forever constitutional act, but is constantly revived by the 

electoral praxis and the parliamentary control, so that the norms created by the organs in 

charge of this task are constantly redirected to the will of those who originally guaranteed the 

justification for the establishment of the entire framework. Such mechanisms, however, are 

generally absent in international law, with the consequence that international organizations 

tend to further develop the original intentions of their framers through their forward-oriented 

decision-making and treaty regimes “increasingly delegate powers to treaty-based bodies with 

a quasi-legislative or quasi-judicial character”.67 

Coming face-to-face with these problems, formal legitimacy ends up searching for support by 

resorting to two strategies whose deficits have already been outlined in previous Sections, 

namely “substantive legitimacy” — i.e., the conviction that sufficient legitimacy can be granted 

through passive compliance –68 or the ontological assumption regarding the existence in re of 

a humanity with shared interests and values, essentially expressed by the jurisprudence of 

international courts.69 
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Public International Law, Oxford University Press, Oxford/New York 2013, 



Sergio Dellavalle 

18  Academy of European Law 

3.4. Legitimacy as Accountability and Reasonableness within the Context of 

Cosmopolitan Constitutionalism 

Cosmopolitan law explicitly aims at surpassing state sovereignty if this is detrimental to the 

defence of worldwide peace and human rights. In this sense, cosmopolitan law comes to 

overlap, to a great extent, with the project of cosmopolitan constitutionalism as the idea to 

carve out a specific institutional and legal dimension which should help to “keep the systems 

together”.70 Accordingly, the core institutions and legal instruments of cosmopolitan order are 

to be granted normative priority — albeit not necessarily hierarchical superiority — towards all 

other subsystems with only functional and specialized tasks. Despite the common reference 

to constitutional vocabulary and tradition, cosmopolitan constitutionalism is not the same as 

the above-mentioned theory of the constitutionalization of international law. Indeed, while the 

latter is grounded on centralization and hierarchical verticality, cosmopolitan constitutionalism 

unconditionally locates itself among the approaches that recognize the value of diversity.71 

Accordingly, even if we assume, following the premises of cosmopolitan constitutionalism, that 

“a constitutional world order is one which has a centre of authority,”72 this “authority” does not 

issue binding decisions through top-down processes but, though claiming normative 

superiority, always aims nonetheless at making it concrete by means of horizontal interactions, 

open contestation and dialogue. 

In the Western tradition, one of the contents of the constitution consists explicitly in laying down 

the criteria for public power and its exercise to be regarded as legitimate.73 Therefore, insofar 

as the reference to constitutionalism becomes part of the discourse on post-traditional 

international law, the normative bar concerning the criteria for legitimacy is inevitably raised. It 

has been proposed to meet the challenge by grounding cosmopolitan constitutionalism on four 

pillars: “the formal principle of international legality, the jurisdictional principles of subsidiarity, 

the procedural principle of adequate participation and accountability, as well as the substantive 

principle of achieving outcomes that are not violative of fundamental rights and are 

reasonable.”74 While the first pillar does not add much to what has been said in the previous 

Section 3.3., the second is thought to prevent the establishment of centralized international 

authorities which would curb pluralism. Yet, the most important and original element probably 

arises from the combination of the two last pillars, namely accountability and reasonableness. 

Indeed, reasonableness clarifies the criteria for accountability and, inasmuch as it is generally 

connected to reasoning, also introduces a dialogical component that leads beyond the 

administrative dimension that characterizes functional rationality.75 Ultimately, 

“reasonableness” means that measures have to be justified by providing convincing reasons, 
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and the debate on what a convincing reason should be gives a more definite shape to the 

forms of bottom-up control that the transnational civil society should be able to exercise with 

regard to international organizations.76 Once again, however, the fact that the holders of public 

power are due to deliver reasons for their decisions is not tantamount to guaranteeing effective 

and inclusive participation by the individuals affected by those decisions. 

3.5. Multi-layered Legitimation 

Resorting to reasonableness has been presented as a way to avoid the admittedly difficult 

attempt to replicate the rules of national democracy within the much less favourable context of 

international law, while guaranteeing nonetheless — at least in the eyes of the advocates of 

this approach — a sufficient level of legitimacy of law-making.77 On the contrary, the supporters 

of the communicative paradigm maintain that any political decision — including any law-

making — can only be regarded as properly legitimized if it has been confirmed by the 

democratic participation of those who have to abide by the rules brought by as a result of that 

decision.78 Therefore, according to the communicative paradigm, there is no legitimacy of 

political decisions without democracy. 

Given that premise, the question is now on whether international law-making should be seen 

as issuing properly political decisions, thus requiring democratic legitimation. Indeed, if it were 

not so, a general moral approval, or the implementation of notion like reasonableness, which 

implies less demanding criteria for the involvement of the stakeholders, would easily suffice, 

even from the perspective of the communicative paradigm.79 In a previous Section, it has been 

analysed how the communicative paradigm distinguishes between discourses concerning the 

identity of a specific cultural, religious or linguistic group and discourses regarding common 

solutions to problems that affect the whole society. On the basis of that distinction, only the 

second type of discourses shape what has to be defined as the “political scene”, thus requiring 

the implementation of democratic procedures. At first, the democratic analysis of the political 

dimension was tailored on the national society and left aside the international context. 

Nonetheless, it is reasonable to argue that, since the international community also has some 

quite urgent common issues, the decisions taken to tackle those problems are political in 

essence. Even more so, then, insofar as the discourses that lead to those decisions imply the 

real involvement of at least a significant number of the potential stakeholders — unlike moral 

discourses, which are rather based on an abstract universalization of the contents of 
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obligations. Furthermore, decisions taken within the international community are to be 

considered political also because they take the form of binding legal norms, and not only of 

informal moral obligations.80 

Once assumed that international (and, in particular, cosmopolitan) law-making is a form of 

political decision-making — which differs from the national dimension only for being more 

inclusive and for addressing more general issues — and needs, therefore, adequate 

democratic legitimacy, the problem arises on how this can be guaranteed. The solution that 

best meets the normative requirements of the communicative paradigm is the so-called “dual 

democracy”.81 According to this approach, legitimacy is to be guaranteed on a double level: 

firstly, through democratic processes within the individual nation states as members of the 

international community, and, secondly, by means of a democratization of the international 

organizations via their parliamentarization (i.e., through the introduction of parliamentary 

assemblies into their institutional framework or, if these assemblies already exists, through the 

increase of their competences) as well as by way of the involvement of the transnational civil 

society.82 Due to the two-level framework, the notion of “dual democracy” has the advantage 

of maintaining — much in the spirit of Hans Kelsen’s world constitutionalism — an all-

encompassing cosmopolitan dimension of international law, while recognizing however, quite 

against the architectural design of Kelsen’s proposal, a normative autonomy to the sources of 

legitimacy deriving from national constitutional identities. Nonetheless, it is impossible not to 

acknowledge that also the idea of a multi-layered legitimacy of cosmopolitan law is affected by 

some difficulties that loom large on the possibility of its implementation. The first problem 

consists in the fact that a significant number of member states of the international community 

is anything but characterized by functioning internal democratic institutions. Rather, there is 

evidence that democracy is globally in retreat since more than a decade.83 Furthermore, 

although the parliamentary democratization of the cosmopolitan institutional and legal 

dimension is not as difficult, from the technical point of view, as one could imagine,84 it is 

nevertheless more than unlikely due to the current political circumstances. Indeed, we can 

hardly expect that inclusive and legitimate parliamentary assemblies are created within 

international organizations if many members of the international community themselves have 

institutions that are not properly legitimized by means of democratic participation. Either such 

assemblies would not come to exist because of the resistance exercised by autocratic regimes, 

or, if they managed to be established, their normative authority would be nearly non-existent 

because a significant number of their members would be appointed by the executive power of 

non-democratic states. 

At this point, the most feasible solution seems to consist in the empowerment of the 

transnational civil society, as a kind of putative representative of the global humanity, with its 
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shared interests and its intrinsic diversity. This can happen either through Non-Governmental 

Organizations (NGOs)85 or, more recently, through the application of the even more informal 

principle of the participation of the so-called “most-affected” or Affected Persons Organizations 

(APOs)86. However, not even the way that goes through the involvement of non-state actors 

— especially of those which do not pursue private economic or financial interests — is free 

from hindrances.87 In fact, organizations of the transnational civil society are generally not 

recognized to have the status of subjects of international law. NGOs enjoy, nevertheless, what 

can be defined as an “indirect inclusion in the international legal system”,88 which corresponds 

— according to some treaties — to a right to be heard and to participate. In the same vein, the 

reference to the “most-affected” and to their organized representation has been introduced in 

a number of international organizations, so as to guarantee them a sufficient degree of 

“protection, participation and influence.”89 Furthermore, while NGOs and APOs have the merit 

of contributing to the bottom-up understanding of the rational legitimacy of international law-

making through the empowerment of stakeholders,90 relying on this argumentative strategy 

also shows some remarkable weaknesses.91 Firstly, having a voice does not imply having a 

vote; in other words, NGOs and APOs “can only comment and give advice, but are not involved 

in decision-making.”92 Secondly, the empowerment of stakeholders through non-state actors 

remains highly selective and substantially incomplete, whereas the realization of a full-fledged 

democratic legitimation requires rules that guarantee the potential involvement of all citizens. 

Thirdly, the internal mechanisms of such organizations often lack adequate transparency and 

accountability. Fourthly and finally, since the representation of stakeholders by NGOs and 

APOs is not conveyed through processes that guarantee adequate participation, the rationale 

at the basis of the legitimacy that can be added to international law-making by this kind of non-

state actors risks being limited again to the assumption that some agents within the deliberative 

process possess a higher competence. Although this competence — unlike the previous forms 

of rational justification of the legitimacy of law-making — is here located in the diffuse civil 

society and not in the ruling elites, it is hardly deniable that this most advanced attempt to 

democratize international law-making is still quite different from the processes that should 

characterize a well-developed democratic system. 
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4. The Commands of Reason and the Constraints of Reality 

Currently, a Stone Guest not only hangs over every debate on rationality and legitimacy of 

international law but also — and even more so — over any discussion on the very future of the 

law between, beyond and above states. If allowed to speak, he would formulate two 

uncomfortable questions. Firstly, does the idea of cosmopolitan law still make sense in a world 

in which the old particularistic approach93 seems to be on the rise again and the rule of national 

and democratic self-determination has blatantly been breached by one of the major military 

powers of our world? And, secondly, if international law degenerates into a theatrical act which, 

while turning values upside down, ends up being devoid of real democratic legitimacy as well 

as of any serious attempt to reach consensus, is it not advisable, then, that democratic 

countries give up on their universalistic day-dreaming and concentrate on the defence of their 

interests? 

The answers to these questions depend on how we address two contrasting commands of 

reason that emerge either from global challenges or from normative considerations regarding 

the conditions for legitimate decision-making. The first command of reason refers to the fact 

that humanity as a whole is presently facing existential threats like no previous ones. Climate 

change is making parts of our planet factually inhabitable and many others increasingly 

vulnerable to environmental catastrophes, thus causing great suffering and triggering migration 

movements of unprecedented scale. The loss of biodiversity deprives us of the natural beauty 

that we should cherish and protect instead, while it also disrupts the delivery of ecological 

services which are essential to secure decent life conditions or even the survival of the human 

species itself. Inequality in wealth and education makes it difficult to address any other problem 

on the planet, as the disparities as regards the management of the Covid-19 pandemic sadly 

show. None of these problems can be successfully addressed by individual nation states, not 

even by the most powerful among them, if they act alone. Therefore, the first command of 

reason requires us to search for inclusive solutions, irrespective of the democratic legitimacy 

of the individual states’ regimes. This is, by the way, the rationale of modern international law 

from its very beginning. 

On the other hand, if we turn our attention to the rationality of law-making — and thereby to 

the second command of reason — we have to recognize that the two approaches to the 

question — namely the top-down idea, according to which legitimacy pours down from an 

allegedly higher source, and the bottom-up understanding, which maintains that the members 

of the community are the ultimate source of legitimacy — have a quite inhomogeneous 

epistemological and normative standing. In fact, in a post-traditional conception of the “well-

ordered society”, in which no authority is to be regarded as incontestable, only norms created 

as a result of the open exchange of rational arguments can be considered properly legitimate.94 

Thus, the second command of reason tells us to opt for a bottom-up rationality to legitimize 
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law-making. However, as the analysis shows, when we move from the domestic to the 

international dimension, the chances to implement the bottom-up rationality of legitimate law-

making decrease dramatically, partially because of objective obstacles, but mainly as a 

consequence of a political lack of commitment. Although difficulties that arise from a lack of 

political commitment can be easier resolved than those that derive from the largely immutable 

nature of things, it would be foolish to expect that the situation is going to improve in the short 

term and democracy will soon expand all over the world. 

Drawing the threads together, we are confronted with two commands of reason that make the 

case, respectively, for two seemingly opposite priorities. On the one hand, attention is drawn 

to the duty of including all international actors in order to find workable compromises on the 

issues that affect the whole humankind, while, on the other, the obligation to protect democratic 

values and those who defend them under dire circumstances builds the centrepiece of the 

argument. Therefore, we can provisionally conclude that either we have an inclusive, but 

democratically imperfectly legitimate international law (and we invent some other ways to 

legitimize it nonetheless), or the democratic countries entrench themselves in what they 

believe to be a normatively superior strategy for the legitimation of law-making, but at the cost 

of giving up the very core of international law, namely the inclusion of all sovereign states under 

conditions of equality.95 At this disheartening point, we have to ask whether there is really no 

escape to this contradiction. In fact, there might be one, whose approach needs high political 

sensitivity and legal subtleness. The first step should consist in avoiding confusion. Coherently, 

those scholars who commit themselves to the democratic “well-ordered society” and to the 

superior rational quality of bottom-up law-making should simply admit that international law, as 

it presently is, does not meet the criteria for a full-fledged democratic legitimacy and that any 

attempt to create surrogates in order to hide the problem does not increase conceptual clarity 

or the chances for a solution. Does this mean that international law is illegitimate? Not entirely. 

Rather, it has to be acknowledged as incompletely legitimate from the democratic point of view. 

Nonetheless, it is justified — and, thus, to some extent also legitimate — as an instrument to 

tackle planetary issues. Yet, measures taken on the basis of international law instruments have 

to be regarded as sufficiently legitimate — from the perspective of the advocates of democracy 

and human rights — only insofar as they do not consolidate autocratic regimes more than they 

contribute to the safety of the planet. Furthermore, the measures should not undermine 

democratization processes within non-democratic countries. Therefore, insisting on the 

parliamentarization of the international organizations and on the empowerment of NGOs and 

APOs — despite all the aforementioned limits — surely goes in the right direction as an 

endeavour to strengthen bottom-up legitimacy. 

At this point we can try to answer the uncomfortable questions posed by the Stone Guest. 

Firstly, cosmopolitanism cannot be put aside as long as we face existential threats for humanity 

as a whole. This requires the greatest possible commitment to find common solutions for 

shared problems, even if compromises are to be sought with rather unpalatable regimes. 

Indeed, without a common effort to guarantee decent life conditions on our planet, no 

                                                
95 In any case, from a post-traditional perspective, the concept of “inclusiveness” can only achieve normative 

completion if it goes beyond the idea of the “sovereign equality of states”, thus comprising three further features. 
Firstly, non-state actors should be involved. Secondly, the claims of states and populations not belonging to the 
First World should be taken into due account. See: B. S. Chimni, ‘Third World Approaches to International Law: 
A Manifesto’, 8 International Community Law Review (2006) 3–27. Thirdly, women should be empowered in the 
scholarship and praxis of international law. See: Hilary Charlesworth, ‘Feminists Critiques of International Law 
and Their Critics’, 13 Third World Legal Studies (1995) 1–16; Rachel Saloom, ‘A Feminist Inquiry into International 
Law and International Relations’, 12 Roger Williams University Law Review (2006) 159–181. 
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democratic commitment makes sense since no democratic legitimacy is going to survive under 

the threat of a worldwide collapse. Therefore, if cosmopolitanism is the regulative idea, 

inclusive dialogue can be the instrument for the time being.  

Secondly, however, it should always be made clear that a correctly understood 

cosmopolitanism implies the bottom-up involvement of all stakeholders far beyond the 

executives of the nation states. Only such a step makes it possible to find the most convincing 

and best supported solutions. The fact that, due to the dramatic events of world politics, this 

approach seems presently to be somehow out of fashion does not make the idea less valid — 

like the circumstance that states do not appear to be willing to adopt the necessary measures 

to curb climate change does not make the findings of the IPCC less true. Reason always had 

its ups and down, but as long as rational beings will be living on our planet, ups will emerge 

again, and courageous proposals will be needed.  

Thirdly, democratic states should not entrench themselves behind the defence of selfish 

interests. Rather, they have to keep on engaging in dialogue and pushing for the 

democratization of international organization. Nonetheless, they are justified to be wary of 

instrumentalizations and even to refrain from submitting themselves to international authorities 

inasmuch as democratic requirements are not met. Yet, caution should not be exercised in the 

name of egoistic priorities but only while keeping in mind the regulative idea of a worldwide 

community of the free and equal citizens of the cosmopolis.


