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Abstract 

How do judges engage with foreign case law? While prior research identified some instances 

where courts are willing to cite foreign judgments, details about the mode of engagement and 

the motivation of such cross-citations are often left unexplored. This article aims to fill these 

gaps. It presents the results of the coding of a sample of 456 judgments with cross-citations 

between the private law supreme courts of 28 European countries. Twenty-five variables were 

coded for each citation: for example, the length of the discussion of foreign case law, whether 

the court was interested in the result or the reasoning of foreign judgments, and whether the 

citations occurred within the context of EU law, international law and/or specific areas of the 

law. The aim of this article is to present and contextualize (i.e., to “decode”) this quantitative 

information. We observe that many of the cross-citations do not provide a detailed analysis of 

the foreign case law, though courts from common law countries provide a greater depth of 

engagement with it than those from civil law countries. More generally, we find a form of 

bifurcation of citations across many of the topics analyzed in this article, as we often observe 

a divide not between common and civil law countries but between courts from smaller and 

larger jurisdictions.  
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I. Introduction 
There is a growing field of international, comparative and socio-legal research on court 

judgments. Amongst other things, prior research has explored whether courts from different 

countries do and should engage in forms of judicial dialogue.1 A prominent line of this research 

is interested in citations between courts from different countries (“cross-citations”). For 

example, studies have analyzed how frequently such citations take place, making use of 

descriptive statistics and network analysis.2 Using such data, there is also inferential statistics 

research aiming to establish the reasons for differences in the frequency of cross-citations 

(e.g., examining the role of legal families and common languages).3 

This article is part of a wider project on cross-citations between the private law supreme 

courts of the (then) 28 Member States of the European Union from 2000 to 2018.4 The 

motivation behind this project stems from an interest to understand better the under-explored 

phenomenon of cross-citation in the European Union as well as the desire to analyze data on 

the much debated issue on “European integration by jurisprudence” and the role played by 

national courts.5 The focus on private law courts has been chosen as many other studies have 

specifically examined judicial dialogue in matters of constitutional law.6 The choice of time 

period was due to the availability of digital databases of court decisions, which started in the 

early 2000s for most countries, and the beginning of the data collection in 2019. A companion 

article explains the data collection in detail and how we identified 2,984 cross-citations between 

these supreme courts.7  

The goal of the present article is to go a step further and uncover how precisely judges 

engage with foreign case law through cross-citations. Thus, it examines how far these citations 

exemplify a deep engagement with foreign case law, for example, considering the length of 

discussion of foreign case law and the use of direct quotes. It also explores whether courts 

 
1 See, e.g., Mads Andenas & Duncan Fairgrieve (eds.), Courts and Comparative Law (2015); Elaine Mak, Judicial 

Decision-Making in a Globalised World (2013); Michal Bobek, Comparative Reasoning in European Supreme 

Courts (2013). 
2 E.g., Kwai Hang Ng & Brynna Jacobson, How Global is the Common Law? A Comparative Study of Asian 

Common Law Systems – Hong Kong, Malaysia, and Singapore, 12 ASIAN J. COMP. L. 209 (2017); Martin Gelter & 

Mathias Siems, Citations to Foreign Courts – Illegitimate and Superfluous, or Unavoidable? Evidence from Europe, 

62 AM. J. COMP. L. 35 (2014); David Zaring, The Use of Foreign Decisions by Federal Courts: An Empirical Analysis, 

3 J. EMPIRICAL LEGAL STUD. 297 (2006). 
3 E.g., Martin Gelter & Mathias Siems, Language, Legal Origins, and Culture before the Courts: Cross-Citations 

between Supreme Courts in Europe, 21 SUP. CT. ECON. REV 215 (2013). This topic has also been explored with 

other methods, such as surveys and interviews: see e.g. Brian Flanagan & Sinéad Ahern, Judicial Decision-Making 

and Transnational Law: A Survey of Common Law Supreme Court Judges, 60 INT’L & COMP. L.Q. 1 (2011); Elaine 

Mak, Why do Dutch and UK Judges Cite Foreign Law?, (2011) 70 CAMBRIDGE L.J. 420 (2011). 
4 Note (i) that this study still includes the United Kingdom as it analyses the situation prior to its departure from the 

EU in January 2020, and (ii) that other types of citations are not included in this project (e.g., citations by and to 

courts of third countries, citations to domestic courts, citations to foreign legal literature). 
5 See discussion of the literature in infra Part III.B.  
6 E.g., Giuseppe Franco Ferrari (ed.), Judicial Cosmopolitanism: The Use of Foreign Law in Contemporary 

Constitutional Systems (2019); Amrei Müller (ed.), Judicial Dialogue and Human Rights (2017); Tania Groppi & 

Marie-Claire Ponthoreau (eds.), The Use of Foreign Precedents by Constitutional Judges (2013). 
7 Sabrina D’Andrea, Nikita Divissenko, Maria Fanou, Anna Krisztián, Jaka Kukavica, Nastazja Potocka-Sionek & 

Mathias Siems, Asymmetric Cross-Citations in Private Law: An Empirical Study of 28 Supreme Courts in the EU, 

28 MAASTRICHT J. EUR. & COMP. L. 498 (2021) (based on these data, this article then grouped countries into five 

categories: “true followers”, “true comparatists”, “reluctant followers”, “reluctant comparatists” and “isolates”). See 

also Mathias Siems, A Network Analysis of Judicial Cross-Citations in Europe, Law & Social Inquiry, forthcoming 

(providing an econometric evaluation of this network of cross-citations). 
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seem mainly interested in the result or the reasoning of foreign judgments. Other variables 

include, for example, in what legal contexts cross-citations appear (e.g. EU law or international 

law) and in what areas of law they occur. This approach enables us to show that there is 

considerable diversity in the way cross-citations are used. In other words, it is found that cross-

citations between these supreme courts are a multi-faceted phenomenon due to differences 

between courts and countries, but also areas of law and other variables. 

The analysis of this article is based on a sample of 456 judgments of the cross-citations 

identified in the companion article mentioned above. The 940 citations to other foreign 

supreme courts contained in these 456 judgments have been hand-coded according to a 

codebook comprised of 25 variables for each citation.8 We selected these variables based on 

a careful consideration of factors that we saw as potentially relevant for the studying of cross-

citations, after having consulted the identified judgments. This article will therefore analyze – 

or “decode” – our dataset through these 25 variables while also providing a contextual 

interpretation of these findings. Thus, this article endorsed a mixed methods approach, 

appreciating the value of quantitative information while also being aware that such information 

needs careful interpretation and judgement.  

This article contributes to key questions of comparative law. For example, as the countries 

of the EU belong to different legal families, its findings add to the debate of whether courts play 

a different role in common law and civil law systems.9 It does so by not only addressing the 

question of whether such citations take place but also how legal arguments are presented and 

discussed. From a (potentially) normative perspective, this article can be read as examining 

whether courts are able and willing to engage in “good” comparative-law reasoning – or 

whether they may largely “cherry pick” any foreign precedent they find convenient. A further 

perspective that this article analyzes relates to the question how today the use of judicial 

comparative law is becoming a reality due to the internationalization, regionalization and 

transnationalization of the legal sphere: so, could it be that the situation in Europe foreshadows 

developments that are also bound to happen elsewhere? 

The structure of this article is as follows. Part I provides an overview of the supreme courts 

analyzed in this article and a general presentation of the coded data by courts and time. Part 

II considers several formal and substantive characteristics of judgments and their correlation 

with courts’ engagement with foreign case law. Part III addresses the relationship between the 

judgments’ topics and the likelihood of engagement with foreign case law by a given court. The 

Conclusion summarizes the main themes of this article and of its contributions to comparative 

law. 

 

II. Overview of Supreme Courts and General Data of Study 
This article covers the supreme courts of 28 countries with responsibility in matters of private 

law. The precise names of these courts are displayed in Table 1 and throughout the article we 

will simply refer to all of them as “supreme courts”. However, this terminology does not imply 

 
8 The text of the codebook can be found in Table 1 of the Appendix to this article. Its questions were drafted so that 

they would not raise problems of intercoder reliability; yet, we also checked subsequently whether results may have 

been due to differences in understanding across coders of some of the items of the codebook. 
9 Namely, that courts are said to have a more important role in common law than in civil law countries, amongst 

others due to the doctrine of precedents (“stare decisis”), see e.g. NEIL MACCORMICK & ROBERT S. SUMMERS (eds), 

INTERPRETING PRECEDENTS: A COMPARATIVE STUDY (1997); NEIL MACCORMICK & ROBERT S. SUMMERS (eds), 

INTERPRETING STATUTES: A COMPARATIVE STUDY (1991). 
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that all of them are similar to, say, the U.S. Supreme Court. In many European countries, there 

is not a single supreme court but there are highest courts on a wide range of matters, be it 

constitutional courts and also specialized supreme courts for administrative law, private law 

and other specific areas of law. Thus, (only) the supreme courts of Cyprus, Estonia, Denmark, 

Ireland and the U.K. are akin to the U.S. Supreme Court in being responsible for all legal topics, 

while in the other countries there is variety of different supreme courts.10 In any case, as the 

interest of this project is on decisions of private law, we excluded all non-private law topics that 

any of the supreme courts of Table 1 may consider. 

Most of the supreme courts of this study only deliver consolidated judgments, while in the 

U.K., Ireland and Cyprus each judge usually delivers a single opinion. For Belgium, France 

and the Netherlands11 we also included cross-citations in the opinions of the courts’ Advocates 

General. These opinions do not have binding force. Yet, their inclusion was necessary because 

the legal justification for a decision appears only in the opinions of the Advocates General, 

which contrasts with other countries where legal justification is found in the decision 

itself. Thus, they can be seen as functionally equivalent to the more elaborate judgments found 

in other countries.12 Furthermore, judicial assistants may play a role in guiding judges towards 

certain materials. Such assistants exist for many supreme courts in Europe;13 yet, as their 

influence remains behind the scenes, it is difficult to say how far it is them (and not, for example, 

the parties, discussed in this section below) who guide judges to foreign case law. 

The interconnected questions about the number of judges of each court, the number of 

decisions delivered and the length of decisions also display variations between the supreme 

courts.14 For example, the U.K. and Italy have a similar population; yet, the U.K. court has 

considerably fewer judges issuing fewer decisions, while these decisions are then considerably 

longer than the ones by the Italian court.15 In other words, the Italian court is a court where 

many judges need to decide many cases in a brief manner, while the smaller U.K. court 

decides fewer cases in a more elaborate manner. In particular, the variations in the length of 

decisions can be of interest for the present study as a longer text is more likely to engage with 

foreign case law in a meaningful manner. However, even within the many decisions delivered 

by each of the courts, there is bound to be great variation in length depending on the complexity 

of the case. There are also variations within legal families: for example, the decisions by the 

U.K. and Irish courts are the longest ones analyzed in this article while the ones by the Cypriot 

and Maltese courts are among the shorter ones. There are also some civil law courts that, in 

 
10 Finland, Greece, the Netherlands and Sweden do not have separate constitutional courts but separate supreme 

courts for administrative law; Hungary, Latvia, Malta, Slovenia, Slovakia and Spain have separate constitutional 

courts but no separate supreme courts for administrative law; the other countries have both. 
11 In Luxembourg too, the court has Advocates Generals; yet, it was impossible to access their opinions. 
12 Following Gelter & Siems, supra note 2, at note 2, at 45–6. See also Mak, supra note 3, at 445 stating that judges 

themselves have openly referred to opinions of advocates general as giving more of an “insight into the background 

for the Court’s reasoning”. 
13 For an overview see Anne Sanders, Judicial Assistants in Europe – A Comparative Analysis, 11 INT’L J. COURT 

ADMIN. 12 (2020). 
14 The website of the Council of Europe provides comparative information on many of such topics: see 

https://www.coe.int/en/web/cepej. 
15 For the first two points: (i) number of supreme court judges: 12 for the U.K. and around 300 for Italy; (ii) decisions 

from 2000 to 2018: around 600 for the U.K. and more than 400,000 for Italy; for the third point see infra note 16. 

For a similar observation, comparing France, the Netherlands and the U.K. (as well as Canada and the U.S.), see 

Mak, supra note 1, at 36–62.  

https://www.coe.int/en/web/cepej
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average, deliver relatively long decisions, notably the Portuguese and Danish courts, while the 

Czech and Slovenian courts deliver the shortest decisions.16 

A further general aspect that is likely to be connected to the previous one concerns 

differences in judicial style. Conventionally, it is said that there is a common/civil law divide: 

courts of the former countries “give a detailed account of the facts, and the reasoning is 

inductive, discursive and pragmatic” and often “provide a detailed treatment of previous cases”, 

while “judgments in civil law countries reflects their more deductive mode of reasoning” and 

case references are typically “without a detailed discussion of the precise facts and findings of 

those precedents”.17 But, then there are also said to be further differences, in particular within 

the group of civil law countries: for example, German judgments are said to be academic in 

style;18 French judgments do not cite academic literature and, until recently, even had no 

references to prior cases;19 and there is also the view that the rigidity of judicial argumentation 

in countries of Central and Eastern Europe is an expression of the “survival” of the socialist 

legal tradition.20 For the specific question of citing foreign case law, European countries have 

not seen a stark debate as in the U.S. Supreme Court of whether citations of foreign judgments 

can even take place.21 In other words, even in countries with a relatively rigid judicial style, 

citing foreign case law it is not prohibited;22 yet, following the attitude of civil law countries to 

treat case references in a casual manner, citations may be merely “ornamental”,23 while in the 

U.K. the citing of foreign judgments has even been institutionally encouraged.24  

This overview of differences between courts of different countries cannot address many 

further aspects that could potentially be interesting, such as the social composition and 

educational background of the judiciary25 and the politics of judicial behavior.26 Thus, it is a 

caveat of this article that it cannot present a detailed analysis of all facets of all these supreme 

courts. Rather, the aim of the preceding text was to provide some background information on 

the courts as a basis to turn to the empirical contribution of this article. 

 

 
16 For details see Table 22 of the Appendix to this article. 
17 Mathias Siems, Comparative Law 63–4 (3rd edn 2022). 
18 Heikki E.S. Mattila, Comparative Legal Linguistics 111 (2nd edn 2013). 
19 For the traditional approach see e.g. MITCHEL DE S.-O.-L’E. LASSER, JUDICIAL DELIBERATIONS: A COMPARATIVE 

ANALYSIS OF TRANSPARENCY AND LEGITIMACY (2009). Since 2019 more extensive reasoning is required in some cases, 

for example, where there is a reversal of prior case law or the need of a proportionality test, see 

https://www.courdecassation.fr/acces-rapide-judilibre/comprendre-une-decision-de-la-cour/le-nouveau-mode-de-

redaction-des. 
20 Rafał Mańko, Survival of the Socialist Legal Tradition? A Polish Perspective, 4.2 COMP. L. REV. (2013).  
21 Mainly following Lawrence v. Texas 123 Ct. 2472, 2495 (2003) (Scalia J. dissenting). 
22 Cf. Sir Basil Markesinis & Jörg Fedtke, The Judge as Comparatist, 70 TUL. L. REV. 11, 26–30 (2005) 26-30 

(discussing rules from Italy and France, which however only concern restrictions to cite academic literature). 
23 Gelter & Siems, supra note 2, at 69–70, 80–2. 
24 See Practice Directions [2001] 2 All ER 510 stating: “Cases decided in other jurisdictions can, if properly used, 

be a valuable source of law in this jurisdiction”. 
25 Carlo Guarnieri & Patrizia Pederzoli, The Power of Judges: A Comparative Study of Courts and Democracy 18-

44 (2001); John BELL, Judiciaries Within Europe: A Comparative Review 13-24 (2006). 
26 Lee Epstein, Urška Šadl & Keren Weinshall, The Role of Comparative Law in the Analysis of Judicial Behavior, 

AM. J. COMP. L. (forthcoming), available at https://doi.org/10.1093/ajcl/avac002. 

https://www.courdecassation.fr/acces-rapide-judilibre/comprendre-une-decision-de-la-cour/le-nouveau-mode-de-redaction-des
https://www.courdecassation.fr/acces-rapide-judilibre/comprendre-une-decision-de-la-cour/le-nouveau-mode-de-redaction-des
https://doi.org/10.1093/ajcl/avac002
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Table 1. General data on supreme courts of this study (referring to the years 2000 to 2018) 
 

Country Name of the court 

All private 
law cross-

citations27 

Decisions 
with 
cross-
citations 
coded 

Cross-
citations 
coded 

Cross-
citations 
per 
coded 
decision 

Coded 
decisions 
with 
individual 

opinions28 

Austria 
Oberster 
Gerichtshof 

1,068 25 68 2.72  

Belgium 
Cour de cassation, 
Hof van Cassatie 

88 25 45 1.80 21 (all AG) 

Bulgaria 
Върховен 
касационен съд 

0 0 0 n.a.  

Croatia Vrhovni sud 2 1 2 2.00  

Cyprus 
Ανώτατο 
Δικαστήριο 

229 25 54 2.16 
25 (out of 

which 3 DO) 

Czech 
Republic 

Nejvyšší soud 56 25 35 1.40  

Denmark Højesteret 14 12 15 1.25  

Estonia Riigikohus 3 3 3 1.50  

Finland korkein oikeus 2 2 12 6.00  

France Cour de cassation 47 25 37 1.48 
17 (out of 

which 6 AG) 

Germany Bundesgerichtshof 169 25 35 1.40  

Greece Άρειος Πάγος 5 5 5 1.00  

Hungary Kúria29 2 2 5 2.50  

Ireland Supreme Court 194 25 69 2.76 8 

Italy 
Corte Suprema di 
Cassazione 

85 25 39 1.56  

Latvia Augstākā tiesa 0 0 0 n.a.  

Lithuania 
Aukščiausiasis 
Teismas 

11 6 21 3.50  

Luxembourg Cour de Cassation 57 25 67 2.68 1 (all AG) 

Malta Court of Appeal 299 25 34 1.36 14 

Netherlands Hoge Raad 221 25 65 2.60 22 (all AG) 

Poland Sąd Najwyższy 24 17 35 2.06  

Portugal 
Supremo Tribunal 
de Justiça 

42 25 80 3.20 4 (all DO) 

Romania 
Înalta Curte de 
Casație și Justiție 

5 3 5 1.67  

Slovakia Najvyšší súd 207 25 46 1.84  

Slovenia Vrhovno sodišče 63 25 36 1.44  

Spain Tribunal Supremo 16 14 24 1.71  

 
27 As some of these courts are also responsible for matters others than private law, we identified the areas of law 

and excluded non-private law judgments, see D’Andrea et al., supra note 7, at 505. 
28 For legal systems in which supreme courts do not produce single unanimous decisions, this column explains 

how many of the coded decisions included either individual decisions of judges (including dissenting opinions) or 

opinions by Advocates Generals. In this table “DO” refers to dissenting opinions and “AG” to Advocate General 

opinions. 
29 Since 2012. Previously, the Magyarország Legfelsőbb Bírósága. 
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Sweden Högsta domstolen 16 16 22 1.38  

U.K. Supreme Court30 58 25 81 3.24 18 

 
Table 1 shows that supreme courts in EU Member States cited foreign supreme court 

decisions to a greatly varying degree, from zero (the Bulgarian and Latvian courts) to 1,068 

(the Austrian court) cross-citations. Given that all the coding that underpins this article was 

done manually, we had to limit the total number of decisions coded to make the project feasible. 

Hence, if a supreme court cited more than 25 foreign decisions, a statistically random sample 

of 25 decisions was chosen to be coded. In jurisdictions with 25 or less relevant judgments, all 

of them were coded.31 This cut-off sample size was driven by the fact that most courts either 

had many more relevant judgements than 25, or just below 25. We thus limited our inquiry to 

25 randomly selected judgments from 15 countries, while in 13 instances we scrutinized all 

judgments (see Table 1). This is how we arrived at 456 coded judgments, which in turn resulted 

in a total of 940 coded citations as some judgments contained multiple cross-citations.  

Some of the following investigation is based on the 940 coded citations, while some of it 

also relies on the 456 coded judgments. For example, while the analysis of the way a foreign 

court is cited considers the 940 citations, the areas of law are analyzed at the level of the 456 

judgments.32 Furthermore, some of the analysis mainly focuses on the 15 countries with 25 or 

more cross-citations (hereafter: “reduced sample”), in order to avoid the risk of drawing far-

fetched conclusions about the citation style of courts with very few cross-citations.33 Finally, 

given the split between countries with complete data and those with a sample, we generally 

do not aggregate the data for all countries but analyze the information for each country 

individually. Only in the few instances where we analyze the relationship between variables 

(and, thus, are not primarily interested in the countries), do we aggregate the data at the level 

of individual decisions.34 

Table 1 also shows that, on average, the number of cross-citations per decision ranged 

from 1 to 6. The courts with the most cross-citations in total (Austria, Cyprus etc.) also have 

an above average number of cross-citations per decision.35 This is plausible as both data 

points may be due to a high inclination to cite foreign courts. For the courts with a lower total 

number of cross-citations, the situation is less clear: while some of those courts have few 

citations per decision (e.g., Croatia, Estonia, Romania), this is different in the case of Finland. 

In other words, the Finnish court has few judgments that contain at least one foreign citation; 

yet, in these few judgments the Finnish court then cites many foreign courts. This might be as 

these specific judgments dealt with important issues of European human rights law where 

parties submitted a number of foreign precedents to support their case.36 

 
30 Since 2009. Previously, the House of Lords. 
31 The list of coded judgments is reported in Table 23 to the Appendix to this article.  
32 For these examples see infra Part II.A and Part III.C. 
33 For example, see the analysis infra Part II. 
34 For example, see the analysis infra Part II.B.3 and Part III.B.2. 
35 Specifically, out of the seven countries that the previous article, D’Andrea et al., supra note 7, identified as “true 

followers” or “true comparatists” (Austria, Cyprus, Ireland, Luxembourg, Malta, Netherlands, U.K.), only one of them 

is below average (Malta). 
36 These judgments were cases KKO:2005:82 and KKO:2014:93. 
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In most instances, the citations analyzed here have been made in a judgment by the entire 

court. Yet, individual actors also play an important role in some countries. Table 1 reports that 

in 9 out of 28 countries individual opinions could be identified, specifically 80 individual judicial 

opinions (out of which 7 were dissenting opinions) and 50 Advocate General (AG) opinions. 

Here, it can be observed that certain AGs and judges account for an outstandingly high number 

of citations. Examples include AGs Henkes and Dubrulle with 6 and 3 citations respectively 

out of the 45 cross-citations for Belgium, AGs Langemeijer and Strikwerda with 3 citations each 

out of the 65 cross-citations for the Netherlands, Judge Philip Sciberras with 11 citations out 

of the 34 for Malta, Judge Lord Bingham with 5 citations out of the 81 cross-citations for the 

United Kingdom, and Judges ΝΑΘΑΝΑΗΛ (Nathanail) and ΟΙΚΟΝΟΜΟΥ (Ikonomou) with 5 

citations each out of 54 for Cyprus. 

Beyond the information presented in Table 1, the identity of the parties to the case may also 

have an influence on the occurrence of cross-citations. More specifically, where such 

information was available,37 we examined whether the presence of a foreign party may have 

increased the chances of a particular cross-citation. We found that 106 of the citing decisions 

had a known foreign party and that in 91 of the cross-citations the citation is to the country of 

the foreign party. Thus, in these latter cases, it is possible (but not certain) that the foreign 

party referred to a particular foreign case in their submission to the court which then also found 

its way into the judgment.  

 

Table 2: Time dimension of the decisions and citations  
 

Country 

Sample of decisions analyzed in this article (n: 456) 

Slope of year of all 
citing decisions (n: 

2,710)38 

Mean year of 
citing 
decisions 

Mean year of 
cited 
decisions 

Mean difference 
between year of 
citing and cited 
decision 

Austria 2009 1997 12.30 0.04 

Belgium 2008 1989 19.40 -0.02 

Croatia 2015 n.a. n.a. 0.02 

Cyprus 2011 1966 45.45 0.37 

Czech Rep. 2014 2000 14.30 0.47 

Denmark 2012 2001 10.73 0.07 

Estonia 2016 n.a. n.a. 0.13 

Finland 2009 2007 5.75 0.00 

France 2011 2005 7.20 0.20 

Germany 2009 2000 8.77 0.24 

Greece 2013 1998 15.75 0.04 

Hungary 2017 1999 18.75 0.03 

 
37 Some supreme courts anonymized their judgments before publishing them; therefore, in such cases it was 

impossible to establish with certainty whether any of the parties were foreign (even if in some instances the text of 

the judgment may provide some clues as to the origin of the parties). 
38 Note that this is a lower number as in D’Andrea et al., supra note 7, since in Table 2 we count all citing decision 

only once – even if it cites multiple foreign courts. 
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Ireland 2010 1976 33.33 0.03 

Italy 2011 1998 11.46 0.22 

Lithuania 2014 1999 13.71 0.05 

Luxembourg 2013 1971 42.86 0.38 

Malta 2010 1957 51.87 0.41 

Netherlands 2010 1999 10.25 0.46 

Poland 2012 1991 20.68 0.09 

Portugal 2012 1995  18.90 0.14 

Romania 2016 2009 7.00 0.04 

Slovakia 2014 2002 12.58 2.03 

Slovenia 2012 1998 15.31 0.29 

Spain 2011 2002 10.73 0.05 

Sweden 2010 1992 18.24 0.02 

U.K. 2010 1989 23.22 0.08 

 
As regards the temporal dimension of the data, Table 2 reveals a number of noteworthy 

trends in cross-citations. First, common law countries (and hybrid legal regimes, i.e. those that 
at least to some extent can be characterized as common law systems39) generally cite older 
foreign decisions more often than civil law countries. The mean year of cited decisions for 
Cyprus, Malta, Ireland and the United Kingdom was 1966, 1957, 1976 and 1989 respectively,40 
while the average year of cited decisions for civil law countries was 1996. However, there are 
exceptions to this main trend as well, for instance Luxembourg, a civil law country, with a mean 
year of 1971 of cited decisions. Interestingly, Luxembourg shows a further similarity with 
common law countries, as we could link it in the previous article to Cyprus and Ireland (as well 
as Austria) as belonging to the same group of countries in terms of citation patterns (namely, 
as countries with many cross-citations but mainly directed towards one other country).41  

When it comes to the mean year of the citing decisions, the amplitude is much smaller than 

the mean of the cited decisions; because of the period of this study they range from 2008 

(Belgium) to 2017 (Hungary). Since we also examined the mean year of citing decisions per 

country, it was possible to calculate the mean difference between the mean year of the citing 

decision and the mean year of the cited decisions. It follows from the above observations that 

the difference between the two is the greatest with regard to Cyprus, Ireland, Luxembourg, 

Malta and the United Kingdom. It can also be noted that, among the countries with 25 or more 

cross-citations, this difference is the lowest for France and Germany. Possibly this is the case 

as courts of larger countries can draw on a wide range of case law and thus prefer to cite 

recent decisions. 

We were also curious to find out how the number of cross-citations developed over time. 

With the exception of two countries (Belgium and Finland), there was a generally rising trend 

for all states, meaning that most supreme courts cited an increasing number of foreign 

 
39 In our sample, this concerns Malta and Cyprus: for their mixed nature see references in D’Andrea et al., supra 

note 7, at 508, 512. 
40 Considering the cited courts (see also infra Table 7 in Part III.C), it can be noted that for Cyprus and Ireland this 

mainly concerns another common law court (the U.K. one), while for the U.K. it mainly concerns civil law courts. 

For Malta, the data are split between citations to the U.K. and Italian court, and the mean year is lower for citations 

to the former than the latter court (1945 and 1987 respectively). 
41 See supra Part A and D’Andrea et al., supra note 7, at 507-10 (calling them “true followers”). 
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decisions in their judgments.42 Whereas in relation to “old” EU Member States a steady 

trendline was observed, newer Member States’ supreme courts tended to use more cross-

citations from around the time of their accession to the European Union or a little after (e.g., 

the Czech Republic, Malta, Slovakia and Slovenia; see Table 2). In certain countries, there 

were clear outliers, for instance in the case of Italy with a peak year of 2008 due to a large 

number of interconnected cases concerning reparations from the Second World War. At an 

aggregate level, the final years of our study, 2017-2018 (as well as 2008 given the specific 

Italian case) yielded most cross-citations.43 All these might reflect an intensification of the 

attention paid to foreign jurisdictions by supreme courts (and possibly also a better reporting 

of cases44).  

 

III. Characteristics of Judicial Engagement  
Having provided a general presentation of the frequency and trends of cross-citations in the 

previous part, this part examines how the courts actually engage with foreign cases. We 
examine both the formal and substantive characteristics of the cross-citations, as well as how 
they relate to each other. For example, this discusses topics such as: do the citing courts quote 
from the foreign judgments, are they interested in the result or reasoning of these foreign 
decisions, and is there any link between such variables?  

 
 

 
42 The precise data on the years of the citing decisions can be found in Appendix, Table 2. 
43 Thus, this provides support for the statement in the comparative legal literature that the use of comparative law 

in legal reasoning has become more prevalent than ever. See, e.g., Lord Bingham, There Is a World Elsewhere: 

The Changing Perspectives of English Law, 41 INT’L & COMP. L.Q. 513 (1992); Lord Justice Mance, Foreign and 

Comparative Law in the Courts Teaching and Practicing Law in the 21st Century: A Symposium Honoring the 

Distinguished Career of Professor Hans Baade, 36 TEX. INT’L L.J. 415 (2001); Mads Andenas & Duncan Fairgrieve, 

“There Is A World Elsewhere” – Lord Bingham and Comparative Law”, in TOM BINGHAM AND THE TRANSFORMATION 

OF THE LAW: A LIBER AMICORUM 840 (Mads Andenas & Duncan Fairgrieve eds., 2009). 
44 For further discussion on transparency and access of supreme court decisions see D’Andrea et al., supra note 

7, at 526–533. 
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Figure 1: Characteristics of engagement organized by type 
 

 
This analysis is guided by the three main categories shown in Figure 1: formal engagement 

in terms of transparency and depth of engagement (discussed in Section A) and substantial 
characteristics which show the courts’ interest in foreign decisions and the eventual evaluation 
thereof (discussed in Section B, also addressing the interrelation between the depth of 
engagement and the substantive characteristics). These main categories reflect some of the 
discussions about supreme courts introduced at the beginning of the previous section: for 
example, the category “formal (transparency)” may be low if judges mainly rely on other 
persons (assistants, parties etc.) to refer them to a foreign judgment; the category “formal 
(depth)” may be low if citations to foreign courts are merely “ornamental”; and the category 
“substantive” may reflect differences in judicial style.45 As the following will explain, the precise 
variables then present tools to compare courts under these categories.  

A. Formal Characteristics of Judicial Engagement 
Whereas some courts engage with foreign cases in a diligent, rigorous manner, this is less 

true of others. Such differences reveal themselves in a number of ways. As shown on the top 
right side of Figure 1, we have employed six formal indicators to capture multiple varieties of 
judicial engagement. The formal nature of these variables shows how the foreign case is 
referred to and how extensively it is discussed. Unlike substantive characteristics (discussed 
subsequently), these characteristics do not reveal any information about the court’s reason to 
engage with the foreign case, nor about the content of the engagement. From the indicators 
we have employed, half cover the citation style of the citing court. These three indicators are 
grouped under the heading “transparency” as they help to identify which particular foreign case 
was consulted (and enable the public to look up the case for themselves). The other three 
characteristics concern the depth of the cross-citation engagement as they consider how 
extensively the foreign case was discussed. As we will argue in section B, these latter 

 
45 For references to these points see supra notes 10–26. 
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characteristics are particularly relevant for assessing the correlation between the formal and 
substantive indicators.  

1. Formal engagement: transparency 
How transparent are courts when they make cross-citations? Or, phrased differently, how 

easily can the cited case be identified by the average (legal) observer? To answer this 
question, we evaluated (i) whether the date of the cited decision was included in the citation; 
(ii) whether the name of the foreign court was explicitly mentioned and, if so, whether its original 
full name was used, or only an abbreviation or a translation thereof; and, (iii) if the citation 
included a full reference to the source of the foreign decision.46 The first two variables were 
defined in a binary manner (e.g., if the reference was to the general jurisprudence of a foreign 
court without citing a particular case, the first variable would be coded as “0”). As regards the 
third variable, we defined a “full reference” as including all the publication information 
necessary to locate the cited case, such as the report and page number or the date and 
decision number. This requirement was then implemented in a simple coding scheme for this 
variable (coding as “3” for a full reference to the original name of the foreign court, “2” for the 
abbreviated name, “1” for the mentioning of the translated name and “0” for none of the above). 
Based on these three questions, we then scored the transparency performance of each court.  
 
Figure 2: Transparency of engagement per country (reduced sample) 

 
 

 
46 Thus, these questions show how likely it is that the court actually consulted the foreign judgments – and not only 

secondary materials, such as academic writings. For the latter topic see e.g. SILVIA BAGNI et al. (eds.), 

GIURECONSULTI E GIUDICI. L’INFLUSSO DEI PROFESSORI SULLE SENTENZE, vol. I, (2016). 
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The results for the countries with 25 coded judgments are shown in Figure 2.47 The scoring 
method used to develop this figure is based on the individual outcome of each country relative 
to the average outcome for the 15 countries. The value of “1” was attributed to the average 
outcome, meaning that when a country scores above 1 for a specific indicator, that country 
has performed above average. Likewise, a score below 1 reflects a below average 
performance. For example, with respect to the inclusion of a full reference, the citing courts 
include a full reference in 68.12% of the cases on average. The individual percentage for 
Austria is 98.5% and accordingly it received a score of 1.45.48  

Figure 2 reveals that Austria has the most transparent practices among all countries for the 
average observer, scoring among the top three for each indicator. Austria’s score is followed 
by two consecutive drops of around 0.5 points by Germany and the Netherlands coming the 
second and third place respectively. Then we can observe a sloping trend with a central block 
formed by the U.K., Ireland, Luxembourg, Cyprus, Belgium, Italy, Malta, Portugal and France. 
The clear outlier is Slovakia. 

The differences in score become clearer when examining the variables separately. We see 
little variation among countries with respect to the inclusion of the date in which the foreign 
case was decided, which can be readily explained as most citing courts did in fact refer to the 
date (except for Slovakia and Slovenia with relatively low scores of 0.49 and 0.43). The true 
differences surface in relation to court reference and full citation. Taking first the court 
reference, i.e. whether the name of the foreign court was explicitly mentioned and, if so, 
whether its original full name was used, or only its abbreviation or a translation.49 Linguistic 
similarities could explain this outcome, as both Austria and Germany score highly (1.90 and 
1.74 respectively) and their cited cases are predominantly from references to each other, 
however not across the board, as at the same time Slovakia and Luxembourg score among 
the lowest (0.46 and 0.83 respectively) despite their cited cases being from countries with 
whom they share linguistic overlap (the Czech Republic on the one hand and France and 
Belgium on the other hand). Cyprus is also worth mentioning as the country with the lowest 
value for this indicator (despite coming in first and fourth in relation to the other two indicators), 
possibly since Cypriot readers would in any case know that foreign citations are almost always 
to the U.K. court. 

 There are also clear differences with respect to the presence of a full reference to the 

source of the foreign case. Some common law countries score highly (Cyprus and Ireland) but 

so do some civil law ones (Austria, Germany, the Netherlands and Luxembourg). What these 

countries have in common is that they cite foreign courts relatively frequently and may thus 

have the experience (and, possibly, resources) to provide full references to foreign case law.  

2. Formal engagement: depth 
Aside from transparency, we have also looked at the depth of engagement, meaning the 

extent to which the citing court discusses the foreign case(s). The three variables we 
considered here are: (i) the total length of the engagement with the foreign decision; (ii) 
whether the court quoted from the foreign case; and, finally, (iii) whether the foreign case was 
merely referred to as part of a chain of references (defined as a chain of references comprised 
of two or more judgments). The results are displayed in Figure 3. 
 

 
47 For the use of the reduced sample for some of the analysis see already supra Part I. See also Appendix, Tables 

3 to 8, for the absolute data on all 28 countries and the countries with 25 coded judgments. 
48 Given that 0.985/0.681 = 1.45. Note that the average percentage has been determined by the average of the 

countries of the reduced sample. 
49 Gelter & Siems, supra note 3, at 267. 
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Figure 3: Depth of engagement per country (reduced sample) 
 

 
 
 

Following the same scoring method used in the previous sub-section on transparency, the 
results are based on the individual outcome of each country relative to the average outcome 
for the 15 countries. Thus, any score above 1.0 is above average, whereas a lower score is 
below average. Similar to the scoring method for transparency, each indicator has been given 
the same weight in relation to one another. Further, whereas both extended text length and 
quotation have been considered to point towards a higher level of engagement, it is the lack 
of a chain references which is considered to reflect the same. After all, with respect to a chain 
of references, the individual merits of the foreign cases are not central, but rather their 
commonality. For example, in some instances the citing court has listed foreign cases in which 
a similar judicial consideration was made without discussing the individual case details.50 As 
such, the citing court's engagement with each foreign case is more abstract and arguably less 
deep. To be clear, the presence of a chain of references does not necessarily mean a low level 
of substantive engagement across all three indicators. For instance, France makes use of 
chain of references more frequently than other countries, while at the same time it scores well 
above average for the length of engagement. In fact, because all indicators contribute equally 
to the overall score, we see that France comes in fourth place despite their frequent use of 
chains of references.  

The results of Figure 3 show Ireland to engage most deeply with foreign cases, followed 
closely by Malta. Both countries far exceed the scores of the other countries. The gap among 
the remaining states is smaller, showing generally a downwards slope, although some 
significant differences remain, with Cyprus leading with 3.87 points and Germany in the lowest 
position with 0.60 points.  

Looking more closely at the respective indicators, we find that, per country average, the 

total textual engagements range between 232 words (Ireland) and 17 words (Germany and 

 
50 HR 30 maart 2012, ECLI:NL:PHR:2012:BV2839 (Neth.), footnote 42. 
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Slovakia).51 Notably, there is great variation across legal families, language groups and 

countries with or without historic ties to one another. The data does not point towards a clear 

reason. For instance, the length of the citing decision is not strongly correlated with the length 

of engagement with the cited decision. Fairly surprisingly, and considering all countries, not 

just the reduced sample, such a strong correlation is also missing even when the decision was 

written by an Advocate General or an individual judge. However, on a total country average, 

the arithmetic mean of the length of engagement by an individual judge is more than twice that 

of a case which was not presided over by an individual judge (151 and 61 respectively). 

With respect to incorporated quotes, Germany completely lacks any.52 Then there is the 

group with a low frequency of quotation, between 4 and 7% of the observations (Slovenia, 

Austria and Slovakia).53 The remaining countries fall within the range of 17 and 30% with the 

notable exceptions of Ireland and Malta, with 50% and 91% respectively. In relation to the lack 

of a chains of reference, we can again divide the countries into different groups. The country 

group which engages the most with the individual foreign case, i.e. do not often use a chain of 

reference, consists of Austria, Ireland, Cyprus, Malta, Netherlands and the Czech Republic 

(between 80 and 100%). This group is followed by Slovenia, the United Kingdom and Portugal 

(between 50 and 80%). The countries which make use of chain references in more than half 

of their decisions are Slovakia, France, Italy and Luxembourg (between 25 and 50%), as well 

as Belgium and Germany (between 20 and 25% without a chain of reference). These latter 

countries do not include any common law jurisdictions, which is explicable as chain references 

are not in line with their more discursive use of case law. 

B. Substantive Characteristics of Judicial Engagement 
Judicial engagement with cross-citations varies greatly not only formally, but also 

substantively. In this section, our goal is to unpack courts’ interests and/or intentions when 
referring to foreign cases. To this aim, we firstly ask if the referring court made a clear indication 
that the law of the foreign jurisdiction is similar to the domestic one. Secondly, we explore 
whether the decision was interested in the result of a foreign ruling, its legal reasoning, or both. 
Thirdly, we seek to understand whether the citing court followed the opinion of the cited court 
in its final decision. We also discuss the correlation between the latter two aspects, as well as 
between the courts’ agreement and its depth of engagement with a foreign decision.  

1. Indication of similarity of laws between the countries 
The first substantive characteristic we engaged with was whether the court indicated that 

the law between the countries was similar. In the overwhelming majority of cases, we found 

 
51 In some cases, we found a textual length of zero, which reflects that the court solely cited the case without 

mentioning anything of its content, for instance as a matter of comparison. 
52 See also Gelter & Siems, supra note 2, at 80 (noting the tendency of the German Supreme Court to employ mere 

“ornamental cross-citations” without any detailed analysis of the foreign judgment). 
53 This pattern could be explained, at least in part, by the fact that these jurisdictions focus primarily on the concept 

of “unified and settled case law”, rather than on precedent in the common law sense of the word. In this discursive 

setting, quotations of concrete decisions would play a less significant role. For the influence of these dynamics on 

case citations in Slovenia, for instance, see Tilen Štajnpihler Božič, Precedent Ideology and Judicial Legitimacy in 

Slovenia – An Outline, 27 STUDIA IURIDICA LUBLINENSIA 143 (2018). 
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no explicit indication that the law is similar between countries, though, as we will see, with 
some variations between countries.54  

 
Figure 4: Indication of similarity of law per country (reduced sample) 

 

 
As illustrated in Figure 4, the Maltese court was most explicit about the similarity of domestic 

and foreign law; it mentioned it in half of its cross-citations. This openness to drawing on 

opinions of foreign supreme courts reflects the truly comparative character of Maltese 

jurisprudence, which is deeply rooted in its legal history.55 Only in four other countries, that is 

Cyprus, the Czech Republic, Ireland and Austria, did courts take note of the similarity of foreign 

law in at least a quarter of their citations. To use the categorization of the companion article,56 

the courts which were less inclined to point out similarity of law were mostly “reluctant 

comparatists” (Italy, Slovenia, Germany and France). An exception was the Netherlands, a 

“true comparatist”, which was explicit about the similarity of the law of a cited foreign decision 

only once. France stands out as a country which has not made a single indication of similarity 

of laws in its judgments.  

One of the possible explanations for these findings relates to the depth of engagement of 

the citing courts. As presented in the previous section, Malta, Ireland and Cyprus are the 

countries with the highest total score for depth of engagement with foreign decisions. Malta 

 
54 In the codebook which underpinned the data collection (see Appendix, Table 1), we also included the option 

“uncertain”; yet, as it is difficult to distinguish between “uncertain” and “no”, the following presents the results in two 

groups, namely, “yes” and “no” (including “uncertain”). The precise data underlying the charts of this section can be 

found in Appendix, Tables 9 to 12. 
55 See e.g. Biago Ando, The Role of Judges in the Development of Mixed Legal Systems: The Case of Malta, 4 J. 

CIVIL LAW STUD. 237 (2011). 
56 D’Andrea et al., supra note 7. 
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has a particularly high number of quotations, Ireland engages with the cited decisions very 

extensively, and Cyprus scores relatively highly across all formal variables. What is surprising 

in this context is the complete lack of indications of similarity of the foreign law in French 

judgments, given the length of decisions that engage with it there (the second highest of all the 

countries we examined). A similar remark can be made of the Netherlands – another country 

with a high score for depth of engagement but close-to-no indication of similarity of law. In both 

cases, this result can be explained by the specific, elaborate argumentation style of Advocates 

Generals,57 which is typically more theoretical than practice-oriented. 

If a foreign court is cited frequently, such citations may often be due to a similarity of law. 

However, this does not necessarily mean that the court would explicitly refer to this similarity. 

The Maltese court, for example, pointed out similarity to Italian law 14 out of the 15 times it 

cited the Italian court, whereas it did so in relation to U.K. law only 3 out of the 18 times the 

U.K. court was cited. A likely explanation is that, for the parts of the Maltese law that are based 

on common law principles, it is clear to any readers that the citation of the U.K. court is due to 

the reasons of legal similarity. By contrast, the codified law of Malta has multiple foreign 

sources of influence, notably French and Italian.58 Thus, here, the court was more inclined to 

justify its reference to Italian law by an explicit mention of the similarity of laws.  

It may well be the case that, in some instances, there is indeed an inverse correlation 

between the frequency of citations and explicit references to the similarity of foreign law. In 

common law countries in particular, it may sometimes simply be self-evident that the law is 

similar in non-codified areas of law (e.g., tort, trust), while in civil law countries the similarity 

may be evident if the codified law has similar historical roots. Notably, it seems likely that courts 

that often and mainly cite one foreign court (for example, the Irish court citing the U.K. one, or 

Austrian citing the German one)59 can assume that readers are familiar with this citation pattern 

and its underlying motivation. Yet, in other instances, indicating similarity can be helpful as it 

can legitimize the use of references to foreign law to the domestic audience.  

2. Interest of the citing court 
The second substantive variable codes whether the decision was interested in the result or 

the legal reasoning of the foreign decision. To this aim, we asked if the citing court was 
interested in how the foreign court interpreted the law (i.e. the result), or why it did so (i.e. the 
reasoning). There were five possible answers to this question: result, reasoning, both, neither 
or uncertain.  
 

 
57 Given that the opinions of the French and Dutch AGs are the ones that include the cross-citations, see supra 

Table 1 in Part I. 
58 See D’Andrea et al., supra note 7, at 512–3. 
59 In the companion article (D’Andrea et al., supra note 7), we called such courts “true followers”, specifically 

referring to Austria, Cyprus, Ireland and Luxembourg. In this article, Table 7 (infra Part III.C.1) presents data on 

how far courts mainly cite one other court. 
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Figure 5: Interest of the citing court per country (reduced sample)  

 
 

Figure 5 shows that the first three categories dominate the results. Thus, there are only few 

instances where we found reference neither to the reasoning nor to the results or where the 

interest of the citing court was uncertain. A closer look reveals that Italy, Slovenia, Germany 

and the U.K. were particularly engaged with the result of the cited court. Italy referred to it in 

nearly three quarters of its judgments, while the other three countries did so in around 60% of 

citations. It is interesting to note that countries which show interest predominantly in the result 

of the foreign judgment are mostly “reluctant comparatists”60 and score relatively low for depth 

of engagement. In Germany, for example, the engagement with foreign judgments was 

particularly concise (lowest score in terms of the length of engagement and no quotation, see 

Figure 3). The German court was more prone to making a brief reference to the very finding of 

a foreign judge than to the underlying argumentation. Typically, when interpreting the law, it 

would merely note that a foreign court came to a given conclusion in the same context, without 

going into more depth with the arguments used by the foreign judge.  

By contrast, Malta (91.18%), Cyprus (70.37%) and Austria (67.65%) were more interested 

in the reasoning than in the result. It is notable that all three supreme courts indicated the 

similarity of foreign law relatively often, as shown in previous section. For the rest of the 

countries, references to the reasoning accounted for less than a third of their coded citations. 

This suggests a correlation between these two aspects of substantive engagement: courts 

were more prone to explaining similarity of law, if they were interested (only) in the reasoning 

of the foreign judgment. 

As for the interest in both aspects of foreign decision, it is worth noting that only Luxembourg 

referred to both in more than half of its coded citations (62.69%). It was followed by Belgium 

 
60 Italy, Slovenia and Germany. See supra Part A and D’Andrea et al., supra note 7, at 517–22. 

0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

Result Reasoning Both Neither Uncertain



Decoding Judicial Cross-Citations: How Do European Judges Engage with Foreign Case Law? 

European University Institute                                                                                                                 19 

 

(44.44%) and France (40.54%). By contrast, Slovenia made no reference to the two aspects 

together.  

Finally, the country which showed the least interest in the reasoning or the result of the cited 

judgment was the Czech Republic, which referred to neither of these aspects in 45.71% of the 

judgments we coded. This was the case when, for example, the Czech Supreme Court only 

noted that the appellant or plaintiff referred to a given judgment of the foreign court in its 

argumentation used in lower court proceedings.61 Another country that was relatively poorly 

engaged with the reasoning and/or result of the cited foreign decision was Slovenia (36.11%) 

(explainable due to a unique set of cases62). In the other countries, interest in neither of these 

aspects was noted in less than 20% of the coded decisions.  

3. Agreement with the cited court 
The third aspect we considered as an indicator of substantive engagement was whether 

the citing court decided to follow the foreign court’s opinion. The relevant options were whether 

the citing court agreed or partially agreed with the foreign decision, whether there was explicit 

disagreement, or whether the position was uncertain. The latter category concerned cases 

where no straightforward answer to the question of whether the court agreed with the cited 

foreign judgment could be provided. Agreement with the cited decision was often implicit, and 

there was no direct link between the final judgment and the cited ruling. For example, it was 

uncertain whether a court followed the cited court when a reference was given only as an 

example of a foreign doctrine which had influenced the doctrine of the national law. 

“Uncertainty” was also our answer in cases when a citation appeared to support only an 

intermediary conclusion of the citing court but did not seem to have a direct bearing on the 

final outcome of its decision. In some instances, a foreign case was only mentioned, for 

example to recall argumentation of a party’s statement, but was left without any engagement 

and detail.63 

 

 

 
61 See e.g. judgments 29 Cdo 1801/2013; 32 Cdo 1730/2013; 32 Cdo 325/2014; 23 Cdo 2662/2012. 
62 Namely, that many of the Slovenian citations to the Croatian court concerned cases about Slovenian citizens 

being involved in a car accident in Croatia with the consequences that non-pecuniary damages needed to be 

calculated based on the criteria developed by the Croatian court. 
63 In the codebook which underpinned the data collection (see Appendix, Table 1), we also included the option 

“n.a”; yet, as it is difficult to distinguish between “uncertain” and “n.a.”, we have merged these two categories into 

one general group, namely “uncertain”. 



Folker de Witte, Anna Krisztián, Jaka Kukavica, Nastazja Potocka-Sionek, Mathias Siems, Vasiliki Yiatrou 

20               Department of Law 

 

Figure 6: Agreement with the cited decision per country (reduced sample) 

 
 

Overall, Figure 6 shows that the categories of (full) agreement and uncertainty are the ones 
that are most frequently represented. Only in a few instances did a court not agree with the 
finding of a cited foreign court. This confirms that influence from foreign law often comes as a 
positive inspiration, and not as a counter-model.64 

In detail, it can be seen that Malta, Austria and Cyprus were most “compliant” with foreign 
judgments and fully agreed with them in over two thirds of their judgments. Also, the courts of 
the Czech Republic, Italy and Slovenia agreed with the foreign judgment they cited in more 
than half of their judgments. The lowest rate of full agreement (2.7%) was observed in the case 
of France, which agreed with a foreign decision only once. 

As for partial agreement, a relatively high rate was noted in Ireland (39.13%). It was followed 

by the U.K. (19.75%) and Slovenia (16.67%). In the rest of the countries, partial agreement 

was marginal or non-existent.65  

The court which took issue with foreign judgments most often was the German one (20% 

of its cross-citations), followed by the courts of Portugal (18.75%) and the Netherlands 

(13.85%). Eight countries never explicitly disagreed with a foreign judgment,66 and four 

disagreed only in less than 3% of their decisions.67  

It is notable that the percentage of citations where the agreement was coded as “uncertain” 

was highest in France (94.59%), Belgium (82.22%) and Slovakia (76.09%). In the case of 

 
64 The latter may also be called “negative fertilization”, see Margit Cohn, Legal Transplant Chronicles: The Evolution 

of Unreasonableness and Proportionality Review of the Administration in the United Kingdom, 28 AM. J. COMP. L. 

583, 591–2 (2010). 
65 In the case of nine countries – the Czech Republic, Italy, Germany, Luxembourg, the Netherlands, Slovakia, 

Portugal, Belgium and France – no such case was noted. 

66 Croatia, Romania, Slovakia, Finland, Spain, Hungary, Estonia, Lithuania. 
67 Belgium, Italy, France, Slovenia. 
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Slovakia, this result seems correlated with the low depth of formal engagement of this country. 

In the case of France however, it seems paradoxical that despite very elaborate argumentation 

(it has a particularly high score for length of engagement), clear influence of the cited decision 

on the final judgment was missing. This may relate to the academic, rather than result-oriented, 

argumentation style of Advocate Generals. A similar explanation can be given for the 

Netherlands which has a relatively high depth of engagement, without being directly influenced 

by the cited court in their final decision. Another country which scores fairly high for depth of 

engagement but low in terms of agreement with the cited judgment is Portugal. The Portuguese 

court often engaged at length with foreign doctrine and law, but did not refer to it directly when 

formulating its judgment. Moreover, it resorted to chain references in nearly half of its 

judgments. This can account for the fact that it was difficult to detect the influence of each of 

the foreign judgments only mentioned in the chain.  

 
Figure 7: Agreement with relation to interest (total percentage for all countries) 
 

 
 

It is also worthwhile to examine how the agreement of the citing court relates to its (lack of) 
interest in the result and/or reasoning (Figure 7). Considering the categories discussed in the 
previous sub-section, where the citing court decided to completely follow the cited court, 
reference was made predominantly to the result (39.90%), followed by the reasoning (36.91%). 
To a lesser extent, the court was interested in both the result and reasoning (21.20%). Only in 
1.75% of cases it was interested in neither, and just in one case (0.25%) its interest was 
uncertain. Deep substantive engagement with the foreign case was also common in the 
decisions in which the court partly agreed with the cited rulings. In 32.31% of cases, courts 
were interested in both result and reasoning. Similar interest was shown in reasoning (29.23%) 
and result (27.69%); only in 9.21% of cases was it interested in neither result nor reasoning. 
As for the cases in which the citing court clearly disagreed with the opinion of the cited court, 
reference was made predominantly to the result of the foreign judgment (47.37%). To a lesser 
extent, interest was shown in the reasoning or in both result and reasoning (21.05% and 
19.74% respectively). In 9.21% of cases, the court was interested in neither result nor 
reasoning, and 2.63% of the cross-citations were marked as uncertain. In 34.17% of the cases 
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in which it was uncertain whether the court agreed with the cited decision, reference was made 
to the result of the foreign case, in 25.13% to both reasoning and result, and in 16.58% to the 
reasoning. Thus, the fact that a court engaged with the substance of a foreign case does not 
necessarily mean that it had a clear influence on the final verdict. In 19.6% of the cases, 
interest was shown neither in the reasoning nor in result, which signals an ornamental, 
marginal reference.  

Overall, these results show that agreement, or partial agreement, often goes hand in hand 

with an engagement that shows an interest in the reasoning of the foreign court. By contrast, 

cases with no, or uncertain, agreement are either just interested in the result, or neither the 

result nor the reasoning, of the foreign case. This shows a possible bifurcation between two 

different types of cross-citations – a theme which we will also revisit in the next section (in 

particular infra Part III.C).  

 

IV. Relationship Between Topics and Likelihood of Engagement with Foreign Case Law  
Moving away from the question of how supreme courts engage with the case law of others, 

this part examines when supreme courts are more likely to cite the jurisprudence of their 
counterparts. It does so by considering two dimensions. First, it explains the legal motivation 
behind each of the citations. In other words, it discusses what underlying legal regime might 
have motivated the citation. Following and building on the approach taken by Gelter and 
Siems,68 it describes and examines whether citations were predicated by jurisdictional 
questions of the individual case, European law, international law, or whether they were purely 
comparative in nature. It presents the differences between these categories through a 
discussion of concrete cases, followed by the presentation of data as to the prevalence of each 
category. The second dimension through which the part discusses the likelihood of 
engagement between courts addresses the areas of law in which citations are made. Doing 
so, it responds to the questions: (i) whether the likelihood of (courts resorting to) cross-citation 
increases in some areas of law; (ii) why this might be the case; and (iii) how the adopted pattern 
of cross-citation differs according to the area of law and the referring court. 

This part addresses these questions in three steps. Section A discusses the relationship 

between the prevalence of cross-citations and the underlying legal regime that motivates the 

citations. Section B zooms in on EU law in particular as one of those motivating legal regimes 

and examines it in detail. Section C discusses how different areas of the law relate to the 

likelihood of supreme courts engaging in cross-citations. 

A. Legal Motivations for Cross-citations  
What are the likely underlying motivations for cross-citations? For the purposes of this 

article, we coded four different categories of motivations for cross-citations (“jurisdiction”, “EU 
law”, “ECHR” and “international law”). Citations that were not coded as forming part of any of 
the four categories were categorized as “purely comparative”.  

As falling under the umbrella of “jurisdiction”, we coded citations that cited foreign supreme 

courts in relation to various matters, such as conflict of laws, recognition of foreign judgments 

or the establishment or disestablishment of the jurisdiction of the citing court. One might not 

necessarily consider these types of citations as examples of the use of comparative law in 

judicial decision-making stricto sensu. The reason for citing foreign decisions in these cases 

would be entirely internal to the case with no underlying comparative motivation; for instance, 

Court A referring to a decision of Court B when deciding if the cited judgment of Court B should 

 
68 Gelter & Siems, supra note 2, at 47 (as applied to more limited data). 
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be recognized. Or Court C deciding a case in which the applicable law is domestic law of a 

Member State D and thus referring to a decision by Court D to resolve the case. 

The interplay of these dynamics can be observed, for example, in the U.K. Supreme Court 

decision of Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, 

Government of Pakistan.69 This dispute arose from an attempt by the appellant to enforce in 

England an award made by the International Chamber of Commerce (ICC) in Paris against the 

defendant. The Government of Pakistan contested the claim, arguing that the award cannot 

be enforced as “the arbitration agreement was not valid (…) under the law of the country where 

the award was made” as required by s.103(2)(b) of the English Arbitration Act 1996.70 Thus, 

to assess if this defense was justified, the U.K. Supreme Court was called upon to examine 

whether the ICC award was made in compliance with French law. In so doing, the Supreme 

Court made over 10 citations to various decisions of the French Cour de Cassation relevant to 

the matter. It made these citations not for comparative reasons, but because these decisions 

of the Cour de Cassation were part of the governing law of the case.  

Somewhat less complex was the coding of the remaining three categories, that is of “EU 

law”, “ECHR” and “international law”. EU law refers to any sets of rules related to the European 

Union, be it the treaties establishing the EU (as well as its predecessors: the European 

Economic Community and the European Community) and any legal rules enacted by the EU 

(such as EU directives and regulations). ECHR stands for the European Convention on Human 

Rights which applies to all the Council of Europe member countries (and is distinct from the 

EU). Even though the treaties establishing the EU and the ECHR can be construed as 

international law treaties, note that for our purposes, the category “international law” simply 

refers to any international law not yet covered by the other two categories.  

We coded a citation as falling under one or more of these three categories if the citation (or 

the text surrounding it) made an explicit reference to any of the three respective legal orders. 

For instance, we coded as pertaining to “EU law” a citation in which the Slovenian court 

examined how the French court interpreted Article 5 of the Council Directive 90/314/EEC.71 

Or, for example, we coded an Italian case in which the Italian court cited the French court to 

reject the argument that a temporary limitation of the right to stand in elections violated the 

ECHR as falling under the “ECHR” category.72 Finally, as falling under “international law”, we 

coded all citations that were related to any part of the international legal order. Such was a 

case when the Spanish court cited the judgment of the U.K. court that was in the process of 

being recognized under the 1968 Brussels Convention.73 

In “purely comparative” are all the citations that were not coded as falling under any of the 

four described categories and can be characterized as being purely comparative citations; 

ones that courts make not because the case at hand would require them to make it 

(jurisdiction), nor because they are interpreting a legal norm that is common and binding in 

 
69 U.K. Supreme Court, Dallah Real Estate and Tourism Holding Company v. The Ministry of Religious Affairs, 

Government of Pakistan [2010] UKSC 46. 
70 Id. at [1]. 
71 Vrhovno sodišče, VSRS sklep II Ips 160/2013, ECLI:SI:VSRS:2015:II.IPS.160.2013, para 9 (Slovenia). 
72 Cass., sez. civile I, 01 dicembre 2011, n. 25732 (It.). 
73 S.T.S., Jun. 21, 2011 (5310/2003; ECLI: ES:TS:2003:5310) (Spain). Note that this decision was also coded as 

falling under “jurisdiction”.  
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both legal systems (EU, ECHR and international law).74 Instead, courts made these citations 

for the more cosmopolitan reasons that sometimes seem romanticized and presumed as 

predominant in comparative legal literature75 (the more precise breakdown of the nature of 

these citations is explored also in infra Section C). An example of this was when the Slovenian 

court justified its interpretation of a statute of limitations by stating that “as a matter of 

comparative law, a similar position has already been taken by the Supreme Court of the 

Republic of Croatia.”76 

 
Table 3: Motivation for cross-citations by supreme courts (values above 50% highlighted) 

  
Jurisdiction EU law ECHR International 

law 
Purely 

comparative 
Total 

citatio

ns77  
Citati
ons 

% Citati
ons 

% Citati
ons 

% Citati
ons 

% Citation
s 

% 
 

Austria 21 30.88 4 5.88 1 1.47 2 2.94 43 63.24 68 

Belgium 2 4.44 3 6.67 8 17.78 6 13.33 28 62.22 45 

Croatia 0 0.00 2 100.00 0 0.00 0 0.00 0 0.00 2 

Cyprus 1 1.85 2 3.70 5 9.26 0 0.00 46 85.19 54 

Czech 
Republic 

9 25.71 3 8.57 0 0.00 4 11.43 22 62.86 35 

Denmark 6 40.00 2 13.33 0 0.00 4 26.67 6 40.00 15 

Estonia 0 0.00 0 0.00 0 0.00 1 33.33 2 66.67 3 

Finland 0 0.00 0 0.00 12 100.00 0 0.00 0 0.00 12 

France 15 40.54 6 16.22 10 27.03 7 18.92 12 32.43 37 

Germany 8 22.86 7 20.00 0 0.00 14 40.00 14 40.00 35 

Greece 1 20.00 3 60.00 0 0.00 0 0.00 1 20.00 5 

Hungary 0 0.00 1 20.00 0 0.00 0 0.00 4 80.00 5 

Ireland 0 0.00 3 4.35 3 4.35 1 1.45 63 91.30 69 

Italy 21 53.85 2 5.13 2 5.13 24 61.54 11 28.21 39 

Lithuania 2 9.52 0 0.00 0 0.00 2 9.52 17 80.95 21 

Luxembo
urg 

2 2.99 0 0.00 11 16.42 9 13.43 54 80.60 67 

Malta 0 0.00 0 0.00 5 14.71 0 0.00 29 85.29 34 

Netherlan
ds 

3 4.62 7 10.77 2 3.08 27 41.54 30 46.15 65 

 
74 With a notable exception of ten citations made by the Irish Supreme Court to cases by the U.K. House of Lords 

dating back to before Irish independence when Ireland still formed part of the United Kingdom and the House of 

Lords was still the court of last resort for Ireland. 
75 See, e.g., FERRARI, supra note 6. For a broader discussion of these general themes, see Andenas & Fairgrieve, 

supra note 1. 
76 Vrhovno sodišče, Sklep II Ips 876/2008 ECLI:SI:VSRS:2012:II.IPS.876.2008, para 8 (Slovenia) (own translation). 
77 Note that this number does not necessarily equal to the sum of categories of citations since a single citation may 

relate to more than one category. For instance, one citation can be (and often is) related to both international law 

and jurisdiction (an international treaty regulating where a court has jurisdiction to rule on a dispute).  
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Poland 18 51.43 10 28.57 0 0.00 14 40.00 12 34.29 35 

Portugal 23 28.75 1 1.25 2 2.50 2 2.50 53 66.25 80 

Romania 0 0.00 1 20.00 0 0.00 0 0.00 4 80.00 5 

Slovakia 3 6.52 3 6.52 0 0.00 0 0.00 40 86.96 46 

Slovenia 14 38.89 4 11.11 0 0.00 3 8.33 20 55.56 36 

Spain 10 41.67 6 25.00 3 12.50 3 12.50 11 45.83 24 

Sweden 5 22.73 0 0.00 0 0.00 9 40.91 13 59.09 22 

U.K. 11 13.58 4 4.94 8 9.88 42 51.85 17 20.99 81 

 
Table 3 presents our results on the most likely motivation for cross-citations between the 

supreme courts. There are several important takeaways from this data. It shows that the 
conclusion, made by some of us in a companion article78 about the nature of cross-citations in 
Europe on a macro-level, also holds true when we dissect the citations more in-depth. There 
is a considerable heterogeneity in citation patterns between the different supreme courts. The 
different motivations courts have in making cross-citations can be seen across all coded 
categories. For instance, jurisdictional issues were often the motivation behind citations by the 
Italian and Spanish court with 53.85% and 41.67% of citations respectively, while this was only 
the case 1.85% of the time with the Cypriot court. Similar heterogeneity can also be observed 
with citations related to EU law: there, on the one hand, the Polish court was motivated by EU 
law to make a reference to another supreme court 28.57% of the time while, on the other hand, 
some courts with many citations did not make a single EU law-related citation (Luxembourg, 
Malta and Sweden). This disparity is even more pronounced with ECHR-related citations, 
where the group of supreme courts with zero citations is larger still and includes some of those 
which cite foreign judgments relatively often, such as Germany, Slovakia, Poland, and 
Slovenia. At the other end of the spectrum lies the French court, whose cross-citations were 
motivated by the ECHR 27% of the time. The same can be said for international law: the Italian 
and the U.K. court, for instance, were motivated by international law in over half of their 
citations (61.54% and 51.85% respectively), while seven supreme courts have not made a 
single international law-related citation.79 

But even though there is considerable heterogeneity in citation patterns when we compare 

the supreme courts individually, the overall data nonetheless tell an interesting story about how 

supreme courts overall engage with each other’s case law. Given the fact that the present 

research is based on citations between private law supreme courts, it might be unsurprising 

that there are only some cases connected to the ECHR. Citations related to jurisdiction, EU 

law and international law were often more frequent; yet, overall, these are also rare instances 

for the vast majority of courts. By far the most common category was thus made up of citations 

which were not coded as part of any of these categories, that is purely comparative citations. 

The predominance of these comparative citations was consistent across most supreme courts, 

with very few exceptions. Out of all 26 supreme courts that have cited other supreme courts in 

the examined period, 20 of those were most likely to cite a foreign decision for purely 

comparative reasons.  

This is an interesting finding, particularly when put into the context of discussions of national 

courts also acting as EU courts when applying EU law and of integration of European legal 

 
78 D’Andrea et al., supra note 7. 
79 These were the supreme courts of Croatia, Cyprus, Greece, Hungary, Malta, Romania and Slovakia. 
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systems through law.80 Even though supreme courts often decide cases on the basis of EU 

legal norms that are common and binding in all Member States, EU law does not seem to 

feature very often as a motivation for drawing comparisons amongst each other. 

B. Cross-citations and EU law in Particular 
As we just saw, cross-citations in EU law cases represent only a minority of the total number 

of cross-citations. Yet, this category is worth a closer look. This is because cross-citations 
among courts in Europe should be seen as an integral part of European legal integration, i.e. 
the coherent application of EU law across the Member States of the Union. Ensuring that EU 
law is applied uniformly across the EU may often result in favoring European over national law, 
and transforming national judges into decentralized enforcers of EU law.81 The vast majority of 
the admittedly large volume of literature on “European integration by jurisprudence”82 focuses 
on the vertical communication between national courts and the Court of Justice of the 
European Union (CJEU),83 whose role is to ensure that the EU law is interpreted and applied 
in the same way across EU countries. Emphasis in the literature is placed on either the CJEU’s 
ability to empower national judges to refer cases to the CJEU, when conflict arises between 
national and EU law84 or on the national judges’ willingness to do so.85 Little attention has been 
paid so far to horizontal patterns of national courts looking at each other when developing their 
approach to EU law.86 Cross-citations do have a role to play in the decentralized enforcement 
process, as well as the development and rule-making, of EU law at national level, an idea 
explored in the following sub-sections.  

1. General considerations 
The starting point is that some supreme courts look towards other supreme courts in their 

interpretation and application of EU law, though to differing degrees. In our sample, EU-related 
cross-citations feature predominantly in some of the older Member States, as well as in Poland 

 
80 For an overview of these themes, see Bruno de Witte et. al. (eds.), National Courts and EU Law: New Issues, 

Theories and Methods (2016) and Pascal Cardonnel, Allan Rosas & Nils Wahl (eds.), Constitutionalising the EU 

Judicial System: Essays in Honour of Pernilla Lindh (2012). See also Tommaso Pavone & R. Daniel Kelemen, The 

Evolving Judicial Politics of European Integration: The European Court of Justice and National Courts Revisited, 25 

Eur. L.J. 352 (2019); Sacha Prechal, National Courts in EU Judicial Structures, 25 Yearbook Eur.L. 429 (2006). 
81 Filiz Kahraman, Nikhil Kalyanpur & Abraham Newman, Domestic Courts, Transnational Law, and International 

Order, 26 (S1) EUR. J. INT’L RELATIONS 184, 194 (2020). 
82 Andrew Green, Political Integration by Jurisprudence. The Work of the Court of Justice of the European 

Communities in European Political Integration (1969). 
83 Anne-Marie Slaughter et al., The European Court and National Courts : Doctrine and Jurisprudence: Legal 

Change in Its Social Context (1998); Lisa Conant, Review Article: The Politics of Legal Integration, 45 J. of Common 

Market Studies 45 (2007); Rob van Gestel & Jurgen de Poorter, Supreme Administrative Courts’ Preliminary 

Questions to the CJEU: Start of a Dialogue or Talking to Deaf Ears, 6 Cambridge J. Int’l & Comp. L. 122 (2017); 

Jasper Krommendijk, It Takes Two to Tango: The Preliminary Reference Dance Between the Court of Justice of 

the European Union and National Courts, 5 Eur. Papers 745 (2020). 
84 J.H.H. Weiler, The Transformation of Europe, 100 YALE L.J. 2403 (1991); Karen Alter, The European Union’s 

Legal System and Domestic Policy: Spillover or Backlash?, 54 INT’L ORG. 489 (2000). 
85 Monika Glavina, To Refer or Not to Refer, That Is the (Preliminary) Question: Exploring Factors Which Influence 

the Participation of National Judges in the Preliminary Ruling Procedure, 16 CROATIAN YEARBOOK EUR. L. & POL’Y 25 

(2020). 
86 Barry Rodger, Imelda Maher & Rónán Riordan, A Decade of EU law in the Courts of Scotland and Ireland: 

National Legal Systems Compared, 41 LEGAL STUD. 311 (2021); LISA CONANT, JUSTICE CONTAINED: LAW AND POLITICS 

IN THE EUROPEAN UNION (2002); KAREN ALTER, ESTABLISHING THE SUPREMACY OF EUROPEAN LAW: THE MAKING OF AN 

INTERNATIONAL RULE OF LAW IN EUROPE 48 (2001).  
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and Slovenia. Table 4 ranks the countries with the highest number in absolute terms of EU-
related cross-citations, featuring at least four such cross-citations. 
 

Table 4: Top EU-related citing courts (and their cited courts) 
 

Citing court Absolute 
number of EU 

law cross-
citations 

% of all cross-
citations per 

country 

Top cited courts 

Poland 10 28.57% Austria, Germany 

Netherlands 7 10.77% Germany, Austria, Belgium, 
France 

Germany 7 20.00% Austria 
France 6 16.22% Germany, Spain, Italy, U.K. 
Spain 6 25.00% France, Italy 
Austria 4 5.88% Germany 
U.K. 4 4.94% France, Germany 
Slovenia 4 11.11% Croatia 

 
Table 4 also shows the percentage of EU law citations compared to all cross-citations in 

each country, indicating the likelihood of cross-citations being related to EU law. For some of 
these countries, the number of all cross-citations is based on a sample of decisions (see supra 
Part I.); thus, these percentage figures need to be treated with caution as the confidence 
intervals are relatively large.87 With this caveat, Table 4 shows that cross-citations in Poland, 
Spain and Germany are frequently related to EU law. In comparison, the supreme courts of 
the U.K. and Austria, two of the most engaged courts in using cross-citations, while they feature 
in the table of the top EU-related citing courts, at the same time they have a relatively low 
percentage of EU law citations. Based on Dyevre and others,88 U.K.’s low percentage of EU 
citations could be attributed to the application of EU law being adversely affected by the Brexit 
referendum. Yet, we could not draw a similar conclusion from our sample with certainty, where 
two out four cross-citations were made in a post-referendum case.89 Accordingly, the low 
percentage of the likelihood of EU-related cross citations rather appears to be the result of the 
dilution caused by the high number of citations in other areas.  

Supreme courts seem to prefer to cite the same courts they engage with in non-EU law 

cases.90 In that regard, the pool of cited courts used by each court for EU and non-EU law 

cases is the same, despite our unfulfilled expectation that EU law would have given the 

opportunity for national courts to look at the practices in other jurisdictions enforcing the same 

EU laws. Instead, national courts are loyal to the same cross-citation patterns as in non-EU 

law cases. The last column of Table 4 provides the list of the most frequently cited courts per 

country in EU law (for the top cited courts in other cases see infra Table 7). 

 

 
87 The confidence intervals are reported in Appendix, Table 13. 
88 Arthur Dyevre et al., Uncertainty and Legal Disintegration: Evidence From Brexit (Working Paper October 31, 

2018), available at https://ssrn.com/abstract=3276189). 
89 That is, after 23 June 2016: U.K. Supreme Court, Cartier International AG & Ors v. British Telecommunications 

Plc & Anor [2018] UKSC 28 (with two cross-citations). 
90 For general data on the top cited courts see infra Table 7 in Part III.C.1. 

https://ssrn.com/abstract=3276189
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Table 5: Substantial deviations from traditional patterns 
 

Citing court  Age  
(Difference between the years of the 

citing and cited court)  

Length of engagement  
(in number of words)  

EU law non-EU law EU law non-EU law 

Poland  6.00 26.79 47.30 79.24 

Netherlands  2.43 11.60 167.00 78.31 

Germany  7.14 9.18 36.29 13.39 

France  6.67 7.31 138.00 167.93 

Spain  7.25 11.50 31.75 71.44 

Austria  2.35 12.93 54.75 45.34 

U.K.  3.00 24.15 76.00 75.97 

Slovenia  5.67 18.20 185.25 41.81 

 
Table 5 presents the numerical findings regarding the differences between EU and non-EU 

law citations in terms of age and length of engagement for the top-EU related citing courts.91 

For “age,” it is noteworthy that cited cases in EU law are more recent compared to the general 

sample for all these countries. This difference is also statistically significant at the 1% level for 

many of these countries for which we analyzed a random sample of the decisions (namely, 

Austria, the Netherlands, Slovenia and the U.K.).92 This finding may thus be indicative of a 

more targeted engagement in EU law cases.  

Regarding length of engagement, there is no consistency of this result across the board 

(and for the countries for which a random sample was analyzed the differences are not 

statistically significant). Despite the noticeable increase in length in some countries like the 

Netherlands, Germany and Slovenia, in other countries like Poland, France and Spain we 

noticed the opposite phenomenon. Accordingly, while it is tempting to associate length with 

more substantive and targeted engagement, having in mind that it could be a mere stylistic 

choice, we suggest not to read too much into this finding.  

2. Specific areas of EU law 
Compared to other regional organizations, the EU’s competences are relatively extensive 

as it has not only achieved a greater level of economic integration but has also become 
involved in further areas, such as justice and home affairs, external relations, and 
environmental and public health matters.93 However, compared to federal states, the EU’s 
competences are still more limited: for example, a study comparing the EU with twenty federal 
states found that the EU provides significantly less legal uniformity than these states on 
questions of social security, pension, welfare, education, criminal law and private law.94 In the 
present context, it is therefore worth examining how far cross-citations related to EU law reflect 
differences between areas of law. 
 

 
91 The data for all countries can be found in Appendix, Tables 14 and 15.  
92 The tables of the Appendix, ibid, therefore also report these statistical tests.  
93 See e.g. Tanja A. Börzel & Thomas Risse (eds.), The Oxford Handbook of Comparative Regionalism (2016)  
94 Daniel Halberstam, Mathias Reimann & Jorge Sanchez-Cordero (eds.), Federalism and Legal Unification: A 

Comparative Empirical Investigation of Twenty Systems (2012).  
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Figure 8: EU-related cross-citations per area of law 

EU-related cross-citations per area of law (n = 
76) 

Top areas of law for all cross-citations (n = 
940) 

 
 

 
 

 
Figure 8 displays the top areas of law in EU-related citations on the left side, compared to 

the top areas for all cross-citations on the right side (to be further discussed in infra Section 
C).95 The two areas of law where EU law cross-citations have been most prominent are (1) 
conflict of laws and (2) intellectual property law (IP). To further understand this preference 
selected cases from these two areas will be discussed in the remainder of this section. 

In order to make the list of cases manageable so as to qualitatively engage with them, we 
focus on the cases that, based on their formal and substantive characteristics (analyzed in 
supra Part II) indicate a high degree of substantive engagement.96 At a general level, the 
resulting cases indicate that cross-citations are employed by national courts in one of three 
different ways: (i) as an interpretation technique in a pro-integration context that enables the 

 
95 See also Appendix, Table 16 (for the definition of the areas of law) and Table 17 (for the data of Figure 8).  
96 For this purpose, we omit cases that, according to these variables, (i) are shorter than ten words of engagement; 

(ii) are part of a chain; (iii) are part of the parties’ submissions with no reference by the court itself; (iv) or where 

agreement with the case was not applicable, indicating that the citation was part of the factual background rather 

than the substantive argument.  
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coherent application of EU law across the EU;97 (ii) as a balancing exercise between national 
interest and European law;98 and (iii) to resist the jurisdiction of the CJEU.99 The latter may 
appear to be done either intentionally, where the national court refuses to send a question for 
a preliminary ruling, or unintentionally where the national court does not know or simply ignores 
the CJEU jurisprudence and cites the case law of other supreme courts more familiar to it. The 
first and third of these categories are seen in IP law, whereas the second one shows in cross-
citations related to conflict of laws. 

(i) From pro-integration to evasion: examples from IP law  
While we have coded IP law as a single area, only copyrights and trademarks fall within the 
scope of EU law, whereas patents, at supranational level, are regulated by the European 
Patent Convention (EPC), which is not limited to EU Member States (and has thus been coded 
as “international law” in legal motivations for cross-citations, see supra Section A). In 
conformity with this distinction, it is evident from our sample that different reasoning explains 
cross-citation in patent-related cases compared to copyright and trademarks cases. Cross-
citations in patents seem to positively correlate with the need to fill the gap, pending 
harmonization of the European unitary patent system for EU Member States only100 which is 
to enter into force in late 2022.101 We were able to identify several cases102 where national 
supreme courts appear to have taken note of and remedied the legal gap pending 
harmonization through cross-citations,103 highlighting the role of cross-citations in overcoming 
the shortcomings, criticisms and obstacles of harmonizing this area at EU level.104  

Motivation and frequency for cross-citations in copyright and trademark law varies based 

on the legal issue in question as well as specific factors to each jurisdiction.105 In what can be 

 
97 For a similar argument in the use of comparative law by the CJEU, see the former President of the CJEU Josse 

Mertens de Wilmars, Le droit comparé dans la jurisprudence de la Cour de justice des Communautés européennes, 

JOURNAL DES TRIBUNAUX 37 (1991). 
98 Karin Leijon, National Courts and Preliminary References: Supporting Legal Integration, Protecting National 

Autonomy or Balancing Conflicting Demands?, 44 WEST EUR. POL. 510 (2021).  
99 Mikael Rask Madsen, Pola Cebulak & Micha Wiebusch, Backlash against International Courts: Explaining the 

Forms and Patterns of Resistance to International Courts, 14 INT’L J. LAW IN CONTEXT 197 (2018); Andreas Hofmann, 

Resistance Against the Court of Justice of the European Union, 14 INT’L J. LAW IN CONTEXT 258 (2018).  
100 The package consists of: Council Regulation (EU) 1257/2012 implementing enhanced cooperation in the area 

of the creation of unitary patent protection [2012] OJ L 361/1; Council Regulation (EU) 1260/2012 implementing 

enhanced cooperation in the area of the creation of unitary patent protection with regard to the applicable translation 

arrangements [2012] OJ L 361/89; and Council Agreement 2013/C on a Unified Patent Court [2013] OJ L 175/01 

(UPCA). 
101 See the website of European Patent Office: https://www.epo.org/law-practice/unitary/unitary-patent/start.html. 
102 HR 7 juni 2013, ECLI:NL:PHR:2013:BZ4115 (Neth.); HR 3 november 2017, ECLI:NL:HR:2017:2807 (Neth.); 

U.K. Supreme Court, Actavis v. Eli Lilly [2017] UKSC 48; Oberster Gerichtshof [OGH] [Supreme Court] Nov. 19, 

2009, 17 Ob 24/09t (Austria); BGH, May 5, 2001, X ZR 227/99 (Ger.). 
103 Karen Walsh, Promoting Harmonisation Across the European Patent System Through Judicial Dialogue and 

Cooperation, 50 IIC: INT’L REV. INTELL. PROP. & COMPETITION L. 408 (2019).  
104 For some criticism see Reto Hilty, Thomas Jaeger, Matthias Lamping & Hanns Ullrich, The Unitary Patent 

Package: Twelve Reasons for Concern, Max Planck Institute for Intellectual Property & Competition Law Research 

Paper No. 12-12 (2012), available at https://ssrn.com/abstract=2169254. For a commentary on the role of 

comparative role in patent law see Walsh, supra note 103.  
105 Giovanni Maria Riccio, The Influence of the Court of Justice of the European Union on National Courts in 

Copyright, in COPYRIGHT AND FUNDAMENTAL RIGHTS IN THE DIGITAL AGE: A COMPARATIVE ANALYSIS (Oreste Pollicino, 

Giovanni Riccio & Marco Bassini eds., 2020). 

https://www.epo.org/law-practice/unitary/unitary-patent/start.html
https://ssrn.com/abstract=2169254
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identified as a pro-integration approach, the Dutch,106 Polish107 and Greek108 courts, 

representing together 25% of EU-related IP law cases in our sample, appear, to some extent, 

to rely on German case law, specifically in trademark law cases, as an interpretation technique. 

Within this context, as cross-citations are “just” persuasive, but not binding the same way as 

the CJEU jurisprudence,109 the use of cross-citations, often in parallel with citing the CJEU, 

appears to merely add a façade of control and choice in the application of EU law. In that 

regard, the appeal in using cross-citations lies in their non-binding nature. 

Cross-citations have also been used as an evasion mechanism, to avoid referring a case 

for a preliminary ruling to the CJEU. This could be attributed to three factors: (i) the time-

constrains imposed on judges to deliver judgements promptly leading them to opt to avoid the 

time-consuming process of sending a preliminary reference; (ii) the unfamiliarity with EU law 

rules and the preliminary procedure;110 and (iii) the importance of the subject-matter and the 

unwillingness of national judges to allow specific, sensitive, subject-matter to be decided at 

EU-level. Given that this strategy appears prominently in specific legal areas such as cases of 

intermediaries’ liability, where stakes appear to be high also in cases in front of the CJEU,111 

and considering that some of the national courts adopting this strategy are relatively active in 

sending preliminary references to the CJEU, we feel that national judges opt for the evasion 

strategy primarily to avoid certain issues being decided at EU level. For example, in Cartier, 

the U.K. Supreme Court relied on French case law instead of referring a question to the CJEU 

on compliance cost borne by intermediaries.112 The U.K. court did so ignoring other 

jurisdictions’ contradictory interpretation, which would indicate the absence of an acte clair and 

thus trigger the need for a reference to the CJEU.113 Similarly, the Austrian court has also 

refused to send a preliminary question by simply applying the German case law.114 This 

approach contrasts sharply with both the French court’s practice to refer to other jurisdictions’ 

 
106 HR 11 januari 2008, ECLI:NL:PHR:2008:BB5077 (Neth.). 
107 Sąd Najwyższy, 13 Mar 2007, I CSK 16/07 (Poland). 
108 Areios Pagos [A.P.] [Supreme Court] 2097/2013 (Greece). 
109 Bobek, supra note 1. 

110 Francisco Ramos, Judicial Cooperation in the European Courts: Testing Three Models of Judicial 
Behaviour, 2 GLOBAL JURIST FRONTIERS 1, 12 (2002). See also Richard Posner, What do Judges and 
Justices Maximize? (The Same Thing Everybody Else Does), in THE ECONOMIC STRUCTURE OF THE 

LAW: THE COLLECTED ECONOMIC ESSAYS OF RICHARD POSNER 220 (Francesco Parisi ed., 2000); Pauline 
Kim, Lower Court Discretion, 82 NYU LAW. REV. 383, 401 (2007); Lewis Kornhauser, Adjudication by a 
Resource- constrained Team: Hierarchy and Precedent in a Judicial System, 6 S. CAL. L. REV. 1605, 
1612 (1995). 
111 Marcella Favale, Martin Kretschmer & Paul Torremans, Who is Steering the Jurisprudence of the European 

Court of Justice? The Influence of Member State Submissions on Copyright Law, 83 MODERN L. REV. 831 (2020). 
112 Cartier, supra note 89. 
113 Ansgar Ohly, The Liability of Intermediaries for Trademark Infringement, in RESEARCH HANDBOOK ON TRADEMARK 

LAW REFORM (Graeme Dinwoodie & Mark Janis eds., 2021). 
114 Oberster Gerichtshof [OGH] [Supreme Court] Jul. 04, 2000, 40b173/00w (Austria). See also Oberster 

Gerichtshof [OGH] [Supreme Court] Mar. 14, 2005, 4Ob255/04k (Austria) on freedom of establishment.  
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contradictory interpretation as an indication of the absence of acte clair,115 as well as the similar 

approach of the Dutch court.116 

(ii) A balancing exercise: examples from conflict of laws 
Conflict of laws117 appears to attract to some degree a pro-integration approach of relying 

on cross-citations as an interpretation technique.118 At the same time, an approach of 
balancing national interests and supranational law has emerged in cases of preliminary 
references, where cross-citations were employed to signal to the CJEU their preferred 
interpretation of EU law.  

A clear example is West Tankers.119 The House of Lords, in its decision requesting a 

preliminary ruling to support its view in maintaining anti-suit injunctions, referred to French 

case law, where the possibility that the national law conflicted with Regulation (EC) No 44/2001 

was not even considered.120 Similarly, the German court,121 before requesting a preliminary 

ruling, cited approvingly the expansive approach of the Austrian court to the above regulation, 

to establish its jurisdiction. 

Our analysis above confirms that cross-citation patterns can materially contribute to the 

ongoing debate on European “integration by jurisprudence”,122 and the alleged national courts’ 

defiance towards the CJEU.123 Yet, little attention has been paid so far to the role of cross-

citations for this topic, despite the increasing number of cases decided at national level.124 This 

section merely scratches the surface. Further quantitative and qualitative analysis is needed 

to shed more light on this unexplored area.  

C. Areas of Law and Motivations for Cross-citations 

1. Broad and specific areas of law and likelihood of cross-citations 
In our quest to look for explanations of varying patterns of cross-citations, another question 

was whether the area of law under discussion in a given judgment has an influence on the 
likelihood of the use of cross-citations. There is a degree of subjectivity in the way areas of law 

 
115 On copyrights, see Cour de cassation [Cass.] [supreme court for judicial matters] 1e civ., Feb. 17, 2004, Bull. 

civ. I, No. 01-17569 (Fr.). On posted workers, see Cour de cassation [Cass.] [supreme court for judicial matters] 

ass. plén., Oct. 23, 2015, No. A1325467 (Sté A. Rosa Flusschiff Gmbh C/URSSAF d’Alsace) (Fr.); and on conflict 

of laws in competition law, see Cour de cassation [Cass.] [supreme court for judicial matters] 1e civ., Oct. 10, 2017, 

Bull. civ. I, No. 16-25259 (Fr.). 
116 HR 12 december 2008, ECLI:NL:PHR:2008:BF0518 (Neth.). 
117 Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters, that was repealed by Regulation (EU) No 1215/12.  
118 S.T.S., Nov. 21, 2017 (4113/2017) (Spain); S.T.S., Jul. 05, 2007 (4493/2007) (Spain); Sąd Najwyższy, 26 Oct 

2005, I CK 263/05 (Poland); Sąd Najwyższy, 07 Sep 2018, III CZP 38/18 (Poland); BGH, Aug 3, 2011, XII ZB 187/10 

(Ger.); Înalta Curte de Casație și Justiție, Sep 30, 2016, 1742/2106 (Romania). 
119 U.K. House of Lords, West Tankers Inc v. RAS Riunione Adriatica di Sicurta SpA & Ors [2007] UKHL 4. 
120 Cour de cassation [Cass.] [supreme court for judicial matters] 1e civ., Nov. 19, 2002, Bull. civ. I, SA Banque 

Worms c/Épx Brachot (Fr.). 
121 BGH, Jun 28, 2012, I ZR 35/11 (Ger,); see also BGH, Nov 10, 2009, VI ZR 217/08 (Ger.). 
122 Green, supra note 82. 
123 Madsen et al., supra note 99.  
124 Alter, supra note 86; Conant, supra note 86. 
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can be classified. The following analysis thus presents two variants of such classifications as 
it distinguishes between broad and more specific areas of law. 
 

Figure 9: Broad areas of law and cross-citations125 
 

 
 

For the purposes of categorizing broad areas of law in Figure 9, we followed common 

European practice (and a previous article126) splitting private law into civil and commercial law. 

Figure 9 shows the number of cross-citations per country and the broad areas of law for the 

cross-citations identified in this study (thus, it is based on a sample of 25 decisions for some 

of the courts). Civil law yielded the most citations in eleven jurisdictions, commercial law cases 

resulted in the most citations in seven jurisdictions, while procedural law was responsible for 

the most cross-citations in five jurisdictions. The untypical cases of countries with many cross-

citations categorized as “others” concern in particular Italy due to several interconnected cases 

on state immunity for war crimes during the Second World War, and the U.K. due to a 

(relatively) high number of foreign citations in human rights cases.127 

The divide into broad areas of law in Figure 9 is somewhat limited as these categories cover 

many more specific areas of law. For example, the category “civil law” of Figure 9 included 

“core civil law” (i.e. contract, tort, unjustified enrichment and property law) but also employment 

law and family law. Even more so, it is the case that “commercial law” can be divided into many 

sub-categories such as corporate law, IP law, banking law, capital markets law, competition 

law etc.128  

Thus, for a more nuanced picture, first of all, we refer to Figure 8 (discussed in the previous 

section), showing the specific areas of law that most frequently attract cross-citations. Here, 

 
125 For the precise sub-areas included in these areas of law see Table 18 of the Appendix. Note that a single coding 

was applied to each case, i.e. where a decision addressed multiple areas of law, we chose the core area of law of 

this case. 
126 Gelter & Siems, supra note 4. 
127 While we excluded non private-law judgements (see supra note 27), some cases were classified as “public law” 

if, in a private law case, topics of public law (e.g., human rights) constituted the core of the analysis. 
128 See the list of areas of law in Appendix, Tables 16 and 18. 
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core civil law and civil procedure are at the top of the list with 31% and 14% respectively, 

followed by IP with 9% and conflict of laws with 6%. Second, the subsequent Table 7 digs even 

deeper as it presents the specifics of these most-cited areas of law for the 15 countries with 

25 or more cross-citations (i.e. the reduced sample). 

 
Table 7. Most frequently cited courts and specific areas of law (reduced sample) 
 

Country 
Top specific areas of law (≥5 out of 
25) 

Top cited courts (≥10%) 

Austria core civil law (10) Germany (100%) 

Belgium civil procedure (9), core civil law (5) France (77.78%), Netherlands (13.33%) 

Cyprus 
core civil law (7), administrative law 
(6) 

U.K. (98.15%) 

Czech Rep. civil procedure (11), core civil law (7) Slovakia (71.43%), Germany (14.29%) 

France family law (8), conflict of laws (7) 
Belgium (21.62%), Germany (18.92%), 
Spain (13.51%), U.K. (10.81%) 

Germany IP (7), international trade (6) Austria (74.29%) 

Ireland civil procedure (8), core civil law (6) U.K. (98.55%) 

Italy public international law (12) 
France (56.41%), Germany (17.95%), 
U.K. (15.38%) 

Luxembourg civil procedure (12), core civil law (6) France (89.55%), Belgium (10.45%)  

Malta core civil law (7) U.K. (52.94%), Italy (44.12%) 

Netherlands IP (5) 
Germany (32.31%), France (16.92%), 
Belgium (16.92%) 

Portugal core civil law (16) Germany (42.85%), Austria (31.43%) 

Slovakia core civil law (9), civil procedure (5) Czech Republic (95.65%) 

Slovenia core civil law (11) Croatia (52.78%), Austria (30.56%) 

U.K. human rights law (5) France (38.27%), Germany (18.52%) 

 
Table 7 shows that citations span across the whole spectrum of specific legal fields, yet 

some of them appear in the case law of many of the supreme courts. For instance, core civil 
law was most frequently cited in ten countries and civil procedure in five countries. It is 
interesting to note that there are legal fields which are dominant only in one country, such as 
family law (France), international trade (Germany), public international law (Italy) and human 
rights law (U.K.), while IP law was the area with most cross-citations in both the Netherlands 
and Germany.  

Contrasting the information of Table 7 with Figure 9 also confirms the choices made in 
classifying topics into areas of law. For example, according to Figure 9, “commercial law” was 
the most frequent area for Austria while in Table 7 this is “core civil law”. The explanation is 
that in Table 7 more precise sub-categories for “commercial law” are used and thus “core civil 
law” (with its 10 out of 25 cross-citations) could “overtake” commercial law.129  

The third column of Table 7 contains information about the most frequently cited courts. The 

percentage value for each country shows that there seems to be a strong link between certain 

jurisdictions when it comes to cross-citations in supreme court judgments (as in the case of 

 
129 For a similar point, also regarding Austria, see Gelter & Siems, supra note 2, at 62. 
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the Austrian court which, in the sample of 25 decisions, only cites the German one), whereas 

others cite a number of foreign courts (such as the U.K., Dutch and French courts which 

frequently draw inspiration from multiple courts, as it will be further discussed below, indicating 

that it is not so much a matter of language barrier or similarity of legal systems, but rather of 

experience and the court and the motive behind using cross-citations ).130 It also seems likely 

that the two pieces of information displayed in Table 7 are interconnected for some of the 

countries. For example, the fact that human rights topics feature highly in the cross-citations 

of the U.K. court may be connected to the fact that it has frequently cited two civil law courts 

(France and Germany) given the Europeanisation of human rights in recent decades.131 

2. Concealed motives for cross-citation in different areas of law 
While the top areas of law attracting the most cross-citations are easily traceable, the 

different motives for engaging with cross-citation in each area of law remain largely unclear.132 
Motives are subtler, mostly concealed and hardly observable. Against this background, this 
section introduces a hypothesis of specific area of law, countries, and formal and substantive 
characteristics of cross-citations as indicators of the concealed reasoning behind the use of 
cross-citations.  

For this purpose, we divided the areas of law into two categories. The first category 
comprises the more traditional areas of law: core civil law, civil procedural law and commercial 
law. While these areas unequivocally attract more cross-citations across the board, they also 
run the risk of being associated predominantly with less meaningful and more traditional forms 
of cross-citations between countries with historic ties. Of course, this does not exclude the 
possibility that these areas could also attract some more substantive cross-citation cases, 
especially if such engagement features some specific formal and substantive 
characteristics.133  

The second category we created consists of legal areas characterized by legal pluralism134 
and conflicting priorities as well as areas sensitive to social change.135 Andenas and Fairgrieve 
refer to such areas as “polycentric”,136 a term that we will borrow for the purposes of our article. 
IP law, conflict of laws, public international law and international trade are perceived here as 

 
130 D’Andrea et al., supra note 7. 
131 E.g., due to the EU Charter of Fundamental Rights and the European Convention on Human Rights. By contrast, 

in private law topics, the U.K. Supreme Court cites more often common law courts outside of Europe, such as 

Australia, Canada and New Zealand, see e.g. Tamás Győrfi, The Supreme Court (House of Lords) of the United 

Kingdom, in COMPARATIVE CONSTITUTIONAL REASONING 679, 706 (András Jakab, Arthur Dyevre & Giulio Itzcovich 

eds., 2017) (in a sample of 40 cases finding, e.g., 12 references to case law from Canada and 10 to case law from 

New Zealand). 
132 Maarten Feteris, Roadmap on Comparative Law in the Case-Law and Practice of the Supreme Courts of the 

EU, 17 UTRECHT L. REV. 6 (2021).  
133 For example, consider the case of Fairchild v. Glenhaven Funeral Services Ltd [2002] UKHL 22: it is the most 

frequently cited case for the use of comparative law by courts. This case also featured multi-jurisdictional cross-

citations which we associated with more substantive engagement. 
134 Neil MacCormick, Juridical Pluralism and the Risk of Constitutional Conflict, in QUESTIONING SOVEREIGNTY: LAW, 

STATE, AND NATION IN THE EUROPEAN COMMONWEALTH (Neil MacCormick ed., 1999); Luisa Antoniolli, Taking Legal 

Pluralism Seriously: the Alien Tort Claims Act and the Role of International Law before US Federal Courts, 12 IND. 

J. GLOBAL LEGAL STUD. 651 (2005); Joxerramon Bengoetxea, Rethinking EU Law in the Light of Pluralism and 

Practical Reason, in TRANSNATIONAL LAW: RETHINKING EUROPEAN LAW AND LEGAL THINKING (Miguel Maduro, Kaarlo 

Tuori & Suvi Sankari eds., 2014). 
135 Julie Artis & Andrew Krabs, Family Law and Social Change: Judicial Views of Joint Custody, 1998-2011, 40 

LAW & SOC. INQUIRY 723 (2015).  
136 Andenas & Fairgrieve, supra note 1, at 9. 
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such areas characterized by legal pluralism where multiple sources of law and enforcement 
forums, at national and supranational level operate simultaneously, resulting often in different 
interpretation of the same rules by multiple courts.137 

These areas are also often characterized by conflicting priorities, which may be seen as 
the concealed catalysts for courts to employ cross-citations. Indeed, in state immunity cases,138 
the conflict between the legitimate aim of mutual respect of states’ sovereignty139 and human 
rights protection can be seen as the hidden reasoning behind the use of cross-citation. 
Similarly, the use of cross-citations can be attributed to the conflict between enforcement of 
international arbitration awards and judicial control of the arbitrator’s jurisdiction and the 
fairness of the arbitration clause.140  

Family law and human rights are also included in this second category as areas sensitive 
to social volatility, where moral and ethical issues are increasingly under scrutiny. Family law 
encompasses some socially controversial cases such as surrogacy.141 This is also true of 
human rights law, which includes issues such as of euthanasia142 and the wrongful life cases 
saga.143  

Accordingly, this category tries to capture cases seeking to achieve a more “practical 
aim”,144 similar to the motives identified by Andenas and Fairgrieve as the reason for the use 
of comparative law by courts, including: to provide support for a particular outcome, to overturn 
a long-standing national law, to develop national law or to resolve conflict between national 
and supranational law.145 These motives can be grouped into a macro-pattern where cross-
citations are employed by judges behaving more as “de facto legislators”.146  

We tested the countries with at least 25 cross-citations (i.e. the reduced sample). 
Countries are divided into two camps, those that use cross-citations predominantly in the more 
traditional areas of law, i.e., the first category, and countries using cross-citations in areas that 

 
137 Anthea Roberts, Comparative International Law – The Role of National Courts in Creating and Enforcing 

International Law, 60 INT’L & COMP. L.Q. 57 (2011). 
138 ECtHR Fogarty v. United Kingdom [2001] ECHR 762 and Al-Adsani v. United Kingdom [2001] ECHR 761 . 
139 U.K. House of Lords, Jones v. Saudi Arabia [2006] UKHL 26; U.K. Supreme Court, Benkharbouche v. Secretary 

of State for Foreign and Commonwealth Affairs [2017] UKSC 62; U.K. Supreme Court, Belhaj v. Straw [2017] UKSC 

3; HR 24 september 2010, ECLI:NL:HR:2010:BM7679 (Neth.); HR 01 december 2017, ECLI:NL:HR:2017:3054 

(Neth.); Cass., sez. civile unite, 25 febbraio 2009, n. 4461 (It.). See also other interconnected cases on state 

immunity for war crimes during the Second World War in Italy with case numbers 14201; 14202; 14208; 14209; 

14210; 14212 and 4284. See also Sąd Najwyższy, 29 Oct 2010, IV CSK 465/09 (Poland).  
140 HR 22 december 2006, ECLI:NL:HR:2006:A21593 (Neth.); Sąd Najwyższy, 27 Oct 2016, V CSK 66/16 (Poland); 

Supremo Tribunal de Justiça [Supreme Court of Justice] of 26-04-2016 in Proceedings no.1212/14.5T8LSB.L1.S1 

(Port.); U.K. Supreme Court, Dallah Real Estate and Tourism Holding Co v. Government of Pakistan [2010] UKSC 

46. 
141 Cour de cassation [Cass.] [supreme court for judicial matters] 1e civ., Jul. 05, 2017, Bull. civ. I, No. F16-50.025 

and B16-16.901/arrêt 825 (Fr.); Cour de cassation [Cass.] [supreme court for judicial matters] ass. plén., Oct. 05, 

2018, No. H12-30.138/arrêt 637 (Fr.); Cour de cassation [Cass.] [supreme court for judicial matters] ass. plén., Sep. 

21, 2018, No. S1019053 (Fr.); Cour de cassation [Cass.] [supreme court for judicial matters] 1e civ., May 07, 2017, 

Bull. civ. I, No. U1528597/arrêt 824 (Fr.); Cour de cassation [Cass.] [supreme court for judicial matters] ass. plén., 

Jun. 19, 2015, No. S 14-21.323 and K 15-50.002 (Fr.).  
142 Cass., sez. civile I, 16 ottobre 2007, n. 21748 (It.). 
143 HR 18 maart 2005, ECLI:NL:PHR:2005:AR5213 (Neth.); U.K. House of Lords, Rees v. Darlington Memorial 

NHS Trust [2003] UKHL 52; Supremo Tribunal de Justiça [Supreme Court of Justice] of 12-03-2015 in Proceedings 

no.1212/08.4TBBCL.G2.S1 (Port.); Cass., sez. civile unite, 22 dicembre 2015, n. 25767 (It.); Cour de cassation 

[Cass.] [supreme court for judicial matters] ass. plén., Nov. 17, 2000, No. 99-13.701 (Fr.). 
144 Basil Markesinis, Case Law and Comparative Law: Any Wider Lessons?, 11 EUR. REV. PRIVATE L. 717 (2003).  
145 Andenas & Fairgrieve, supra note 1, at 12.  
146 Bobek, supra note 1.  
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are more polycentric, i.e., the second category. Austria, Belgium, Cyprus, Malta, Ireland, 
Luxembourg, Portugal, Slovakia and Slovenia fall in the first category. By contrast, the French, 
German, Dutch, Italian and U.K. courts fall in the second category. Figure 10 provides an 
overview of the percentage of cases in each area. On average, 61.60% of cases in countries 
of the first group relate to more traditional areas, whereas only 16.80% of cases relate to 
polycentric areas. The numbers are completely reversed for the second group of countries, 
where on average 66.40% of cases relate to polycentric areas, compared to only 20.80% of 
cases that are related to traditional areas.147  

 

Figure 10: More traditional vs more controversial areas of law per country  
 

 
 

We then examined whether the countries falling within the same category appear to have 
similar formal and substantive characteristics in their engagement with foreign case law. We 
checked for similarities in characteristics such as: citing mainly one court; reporting similarity 
of law; citing predominantly older cases; mostly interested in the reasoning rather than the 
result of the cited case; more likely to follow the cited case law; less likely to make clear if the 
foreign court’s opinion was followed. Table 8 provides an overview of the average score for 
both categories of country in each of the above features.  
 

 
147 For the precise data see Appendix, Table 20.  

0.00%

10.00%

20.00%

30.00%

40.00%

50.00%

60.00%

70.00%

80.00%

More Traditional Areas Polycentric areas



Folker de Witte, Anna Krisztián, Jaka Kukavica, Nastazja Potocka-Sionek, Mathias Siems, Vasiliki Yiatrou 

38               Department of Law 

 

Table 8: Similarity of substantive and formal characteristics between countries that are 
equally active in specific groups of areas of law.  
 

 All  
Countries 

 
Group of countries active in 
more traditional areas: 
Austria, Belgium, Cyprus, 
the Czech Republic, Ireland, 
Malta, Luxembourg, 
Portugal, Slovakia, Slovenia 

 
Group of countries in 
polycentric areas:  
France, Germany, 
Italy, the 
Netherlands and the 
U.K. 

Total number of citations coded  
940 250 100 

Most cited court (average %) 60.82% 77.97% 44.58% 

Difference in years between cited and 
citing case (average) 21.82 26.63 12.18 

Positive or uncertain indication of 
similarity of law (average %) 

19.09% 23.92% 7.11% 

Interested in result (average %) 37.43% 24.74% 55.58% 

Interested in reasoning (average %) 26.41% 37.74% 10.89% 

Agreement with the foreign court 
(average %) 42.84% 44.9% 34.01% 

Uncertain if foreign court followed 
(average %) 29.06% 19.90% 32.99% 

Total no of cases citing multiple 
jurisdictions 55 14 27 

 
The strongest common characteristic of countries falling in the first category is the citing of 

a dominant court. On average, countries in the first category cited the same court in 77.97% 
of the cases. Only Portugal scored relatively low, by citing Germany in only 42.85% of the 
cases. While Germany cited the same court in 74.29% of the cases, on average countries 
falling in the second category cited the same court in 44.58% of the cases.  

Another characteristic showing a sharp distinction between the two groups was the age of 
the citing cases. On average, the courts in the first category cited cases that were 26.63 years 
old, whereas countries in the second category cited cases that were only 12.18 years old. 
Furthermore, on average, countries in the first category appear more likely to proclaim the 
similarity of the law, to look at the reasoning rather than the result, and to agree with the cited 
court, rather than being vague or critical. These characteristics seem to verify that cross-
citations are used by these countries as a source of external authority,148 mimicking that of 
binding effect. It is also plausible that courts from relatively small jurisdictions may look for 
inspiration on doctrinal issues from larger jurisdictions, thus explaining the interest in foreign 
courts reasoning (and simply the results of a case). 

Austria, Cyprus, the Czech Republic, Malta, Luxembourg, and Ireland, in particular, 
appear to feature these characteristics more strongly than Belgium, Portugal, Slovenia, and 

 
148 Bobek, supra note 1, at 14. 
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Slovakia.149 This outcome does not surprise us as the former group of countries has stronger 
historic ties to the citing courts. The stronger these are, the more likely the cross-citations can 
be attributed to such traditional historic ties and shared legal tradition, which deeply entrench 
cross-citation in the domestic legal system. Not only that, but the degree these characteristics 
manifests may be indicating that the latter group of countries is transitioning in a more 
elaborate use of cross-citations. By contrast, the countries in the second category appear to 
follow a more uniform pattern with no substantial deviations. The courts were predominantly 
interested in the result rather than the reasoning and it was more likely that the courts would 
be unclear whether they agreed with the cited court or not. Accordingly, countries in this 
category appear to look for external inspiration in polycentric areas in a more stable manner, 
but at the same time without accepting the authority of foreign case law on domestic affairs.  

One of the strongest indicators of a more stable search of foreign inspiration we were able 
to identify that is worth a special mention was the citation of multiple jurisdictions in one 
judgment. Some of the better-known cases with cross-citations possess this characteristic,150 
indicating the link between it and purposeful engagement. This characteristic was by far most 
prominent in the second group of countries. The Netherlands leads the way with 32% of the 
25 cases we coded citing multiple jurisdictions, followed by the U.K. with 28%. Portugal is the 
only country from the first group of countries that has 24% of such cases followed by France 
with 20%, Italy with 16% and Germany with 12% of coded cases. The results for all countries 
with at least one case of multi-jurisdiction cross-citation are displayed in Figure 11.151  

 

Figure 11: Multi-jurisdictional cross-citations 
 

 
 

This section, without purporting to be complete, tried to offer a glimpse into the motives of 
courts when using cross-citation and how cross-citations fit into the bigger picture of judicial 

 
149 For an in-depth analysis of the difference between the Czech and the Slovakian Supreme Courts see Bobek, 

supra note 1, at 175.  
150 Fairchild (U.K.), supra note 133; French surrogacy cases, supra note 141; the Dutch wrongful life case, supra 

note 143.  
151 For the precise data see Appendix, Table 21.  
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reasoning. Cross-citations can be used in a more traditional way, or they can play a strategic 
role in the judicial decision-making process when judges face challenging dilemmas in 
polycentric areas of law. The weight carried by cross-citations varies according to the motive 
behind their use.152 Cross-citations in a traditional context may be more numerous and have 
more of a binding-like effect. On the other hand, in polycentric areas of law, characterized by 
legal pluralism and controversies, courts seek more targeted external inspiration. At the same 
time, they seem to keep the appearance of cautiousness and national authoritativeness. Based 
on this analysis, supreme courts can be divided into two groups, not based on the traditional 
civil/common law divide, but based on the size of the country, experience and reputation of the 
court. To put it differently, despite fundamental differences, the U.K. and Dutch supreme courts 
display unexpected similarities in their substantial approach to foreign case law, going beyond 
the superficial, more stylistic similarities expected to be found between U.K. and Ireland.153 
The added value of our research is that it shows that the motives behind using cross-citations, 
as well as the value attributed to foreign case law, are closely connected to the formal and 
substantive characteristics of judicial engagement.  

 

Conclusion  
This article has presented original findings on cross-citations between private law supreme 

courts in Europe. The topicality of this subject can be seen in the increasing number of cross-
citations across most of the countries in this study. While it is a natural limitation of this project 
that we cannot be sure that these findings would also hold for cross-citations between courts 
in other parts of the world, we hope that our research may inspire future work which would 
expand this approach to research into courts elsewhere. The findings of this article indicate 
that cross-citations between the 28 courts are a multi-faceted phenomenon due to differences 
between courts and countries, but also areas of law and other variables. In this concluding 
section, we summarize and revisit the main findings from the perspective of comparative law.  

The results on the formal and substantive characteristics of judicial engagement exemplified 
a common/civil law divide in the expected finding that the courts from common law countries 
provide a greater depth of engagement with foreign case law than those from civil law 
countries. It was also found that the foreign citations in civil law countries with Advocates 
Generals differ from others, for example, as these opinions are relatively lengthy in their 
engagement with foreign case law but often do not explicitly indicate similarity between both 
countries’ laws (which, in turn, can be explained by the academic style of many AG opinions). 

The substantive characteristics of judicial engagement can also be interpreted from the 

perspective of whether courts are engaged in “good” comparative-law reasoning. Here, a 

negative assessment may follow from the findings that courts often do not indicate that the 

laws of both countries are similar, that in a relatively high number of cases there is only an 

interest in the result of the cited decision, and that in some cases it is left uncertain whether 

the citing court actually agrees with the cited decision. There is also a correlation between 

courts being merely interested in the result of a foreign case (i.e. not its reasoning) and not 

indicating whether the court agrees with the cited decision. We can therefore conclude here 

 
152 John Bell, The Argumentative Status of Foreign Legal Arguments, 8 UTRECHT L. REV. 8 (2012). 
153 For a similar finding using qualitative empirical methods see Elaine Mak, Comparative Law before the Supreme 

Courts of the UK and the Netherlands, An Empirical and Comparative Analysis, in Andenas & Fairgrieve, supra 

note 1, at 407.  
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that the “comity of [supreme court] judges” in Europe leads, at best, to a form of judicial 

dialogue rather than the (explicit) “internalization of norms”.154 

By contrast, some of the findings on the relationship between topics and likelihood of 

engagement with foreign case law may be good news for comparative law. Here we saw that, 

for the majority of the courts, cross-citations were due to reasons of “pure comparison”, i.e. not 

(merely) due to questions of jurisdiction, European or international law. From a different angle, 

this result may also be seen as surprising, given claims that there is nowadays a dense net of 

international, transnational and regional laws.155 It is possible that, in the EU, the dialogue 

between national courts and the CJEU provides a “vertical” substitute for it. Yet, it is then also 

interesting to see that, specifically for cases that relate to topics of EU law, we also identified 

further variations: here, there is a fairly large number of cross-citations in the fields of conflict 

of laws and IP law, while – despite wide-reaching EU harmonization in many areas of private 

and commercial law – cross-citations are scarcer elsewhere. 

Finally, we found that there is a form of bifurcation of cross-citations across many of the 

topics analyzed in this article. Courts from some countries (notably, Austria, Cyprus, the Czech 

Republic, Ireland, Malta and Luxembourg) have more cross-citations in more traditional areas 

of law such as core civil law, while courts from other countries (France, Germany, Italy, the 

Netherlands and the U.K.) have more cross-citations in polycentric areas of law which are 

more conflicting and prone to social change. Juxtaposing these two groups, we also 

established that the former group of courts often cites the same foreign court, cites older 

foreign case law, more often indicates similarity of laws, is more often interested in the 

reasoning of the foreign court, and is less likely to cite multiple foreign courts in the same 

judgment. It is also interesting to note that this former group consists of the supreme courts of 

smaller countries while the other group are mainly courts from larger ones; thus, from the 

perspective of comparative law, it can be concluded that this divide supersedes the classical 

divide between common and civil law countries. 

 

 
154 Paraphrasing arguments made by Anne-Marie Slaughter, A Global Community of Courts, 44 HARV. INT’L L.J. 

194 (2003). 
155 The impact of both EU law and the ECHR is a topic of both political debates (see e.g. House of Commons 

Library, “How much legislation comes from Europe?”, 13 October, 2010, available at 

https://commonslibrary.parliament.uk/research-briefings/rp10-62/) and academic writings (see e.g. KANSTANTSIN 

DZEHTSIAROU, CAN THE EUROPEAN COURT OF HUMAN RIGHTS SHAPE EUROPEAN PUBLIC ORDER? (2021)). 


